









CITE BY TITLE AND SECTION 

Xboa 

86 C.J.S. Time § 4 



CORPUS JURIS 
SECUNDUM 


A COMPLETE RESTATEMENT OF THE ENTIRE 

AMERICAN LAW 

AS DEVELOPED BY 

ALL REPORTED CASES 


By 

FRANCIS J. LUDES 
Editor-iti- Chie f 
and 

HAROLD J. GILBERT 
Managing Editor 


Assisted by 

The Combined Editorial Staffs 
of 

THE AMERICAN LAW BOOK CO. 

and 

WEST PUBLISHING CO. 


VOLUME LXXXVI 


Kept to Date by Cumulative Annual Pocket Parts 


i 

i 


. ‘^‘fooV 

[pooIey-Bundschu Library 


Brooklyn, N. Y. 

The American Law Book Co. 



Copyright, 1954 
By 

The American Law Book Company 



EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold : First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME EIGHTY-SIX 


TEAM. As commonly used, the word ^^team” has 
a broader and more extensive meaning than that 
given in the dictionaries,and it is said to be of 
doubtful signification and of indefinite and equivocal 
meaning when an interpretation is attempted with¬ 
out the aid of surrounding circumstances.^^ 

The word ^^team^^ ordinarily conveys the mean¬ 
ing of live stock,3 2 such as horses,^^ mules, or 
oxen,^^ but it is not necessarily limited to live 
stock,^5 and it may comprise not only the horse, 


mule, or other beast,^'^ but also the harness,the 
vehicle,and other necessary equipment and 
gear,^o and it may^^ or may not^^ include the 
driver or person in charge. A team may consist of 
one or more horses,with their harness and the 
vehicle to which they are customarily attached for 
use;^^ and it may include two or more horses, oxen, 
or other beasts, harnessed together to the same 
vehicle for drawing,^® as to a coach, chariot, wagon, 
cart, sled, sleigh, or the like.^^ The word ^^team^' 


30. Ala —Tate v. Cody-Henderson 
Co., 66 So. 837, 839, 11 Ala.App. 350. 

N.Y.—Finnm v. Malloy, 33 N.T.Su- 
per. 382, 391. 

31. Wis.—Jones v. Holland Furnace 
Co., 206 N.W. 57, 69, 188 Wis. 394. 

61 C.J. p 1750 note 89. 

32. Ala.—Tate v. Cody-Henderson 
Go., 66 So. 837, 839, 11 Ala.App. 350, 

61 C.J. p 1750 note 7. 

A team is composed of live stock 
and cannot exist without it. 

Ala.—Tate v. Cody-Henderson Co. 
supra. 

Iowa.—Inman v. Chicago, M, & St. 
P. R. Co„ 16 N.W. 286, 287, 60 Iowa 
469. 

33. Ala.—J. T. Camp Transfer Co. v. 
Davenport, 74 So. 156, 168, 15 Ala. 
App. 507. 

61 C.J. p 1760 note 90. 

34. Wis.—Jones v, Holland Furnace 
Co., 206 N.W. 57, 69, 188 Wis. 394 
—Granson v. Madtgan, 15 Wis. 144, 
163, 82 Am.D. 659. 

3St Ala,—Tate v. Cody-Henderson 
Co., 66 So. 837, 838, 11 Ala.App. 
35a. 

61 C.J. p 1750 nofte 8, 
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TTse 

A team is somewhat to be deter¬ 
mined by the use to which at is put. 
—Turk V. Daniel, 97 So. 125, 126, 19 
Ala.App. 289. 

36 . u.S.—In re Libby, D.C.Yt., 103 
F. 776, 777. 

Ala.—Turk V. Daniel, 97 So. 125, 126, 
19 Ala.App. 289. 

37. Ala.—Turk v. Daniel, supra. 

38. Ala.—Turk v. Daniel, supra. 

61 C J. p 1750 note 1. 

39. Ala.—Tate v. Cody-Henderson 
Co., 66 So. 837, 839, 11 Ala.App. 350 

61 C.J. p 1750 note 3. 

Vehicle not part of ‘‘team” 

N.T.—Morse v. Keyes, 6 How.Pr. 18, 

21 . 

61 C.J. p 1760 note 5. 

40. Ala.—Tate v. Cody-Henderson 
Co., 66 So. 837, 839, 11 Ala.App. 350. 

The outfit 

US.—In re Libby, D.aVt, 103 F. 
776, 777. 

41. Ark.—Terry v. Little, 18 S.W.2d 
916, 918, 179 Ark. 954. 

61 CJ. p 1750 note 98, 

42. Me.—Dexter v. Canton Toll- 
Bridge Co, 12 A. 547, 548, 79 Me, 

I 663. 

[ 61 C.J. p 1760 note 4. 

1 


43. Or.—Krebs Hop Co. v. Taylor, 97 
P. 44, 45, 52 Or. 627. 

61CJ. pl750 note 95. 

A single horse 

(1) A team may consist of a single 
horse.—^Hutchinson v. Chamberlin, 11 
N.Y.Leg.Obs. 248, 251. 

(2) A Single horse is a team when 
it is kept and used as such. —^Lock- 
wood V. Tounglove, 27 Barb., N.T., 
605, 507. 

(3) A single horse can be used as 
a team, on a farm,—Lockwood v. 
Tounglove, supra. 

44. N.T.—Brown v. Davis, 9 Hun 

43, 44—Dams V. Prosser, 32 Barb. 
290, 291. 

Or—^Krebs Hop Co. v. Taylor, 97 P. 

44, 45, 52 Or. 627. 

45. Iowa.—tinman v. Chicago, etc., 
R. Co., 15 N.W. 286, 287, 60 Iowa 
459. 

61 C.J. p 1750 note 96. 

It may mean two, fenr, six, or even 
raore of horses, mules, or oxen.— 
Jones V. Holland Furnace Co., 206 N. 
W. 57. 69, 188 Wis. 394—Ganson v. 
.Madilgan, 16 Wis. 144, 153, 82 Am.D. 
669. 

46. N.T.—Harthouse v. Rikers, 8 N. 
T.Super. 606, 11 N.Y.LegObs. 223. 
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lias been Iicld to indnde animals driven over the 
hip^hway, as well as animals attached to a carriage 
or vehicle.**'^ 

‘^Teani” is also applied to a number of persons 
associated together in any work; as, a group of 
X>ersons pulling together; a number of persons 
selected to contend on one side in a match, as in 
cricket, football, rowing, a debate, etc.'*® 

The verb ‘‘team” is defined as meaning to join 
together in a team.*^^ 

An automobile has been held to be included within 
the word “team” as stated in Motor Vehicles § 1 
b (2). The term is construed in exemption statutes 
in Exemptions § 54 a. As a mining term see Mines 
and Minerals § 3 h. 

Phrases employing the term are set out in the 
note.^® 

TEAMSTER. In common speech, one who drives a 
team.^l Within the meaning of exemption statutes 
see Exemptions § 24 d (10). 

TEAR. As a noun, act of tearing; damage from 
being tom.^^ 

As a verb, to separate parts of, or pull apart, 
by force; to rend; to make a rent or rents in; as 
to tear cloth; also to lacerate, as to tear the 
skin.5^ 

The word “tear’^ has been distinguished from 
“rip” see 77 C.J.S. p 439 note 7. 


Tearing as a means of revoking a will is dis¬ 
cussed in the C.J.S. title W ills ^ 2S0, also 68 C.J. 
p SIS note 97“P 819 note 14. 

Tecpr up. The terra conveys the idea of reducing 
to minute particles, or even crushing or pulverizing, 
and thus may have the same meaning as “com¬ 
minute” or “macerate.”^^ 

TEASE. To vex with importunity or impertinence; 
to harass, annoy, disturb, or irritate by petty re¬ 
quests, or by jests and raillery; to plague.^^ It is 
synonymous with “harass” see 39 C.J.S. p 7^4 
note 39. 

TEAZER. A machine used for cleaning eotton.^^ 

TECHNICAL. Belonging or peculiar to an art or 
profession.57 In a pariicular sense it is sometimes 
used as synonjunous with “immaterial” see 42 C.J.S. 
p 386 note 1. 

The construction to he given technical words and 
terms in various instruments is considered in the 
C.J.S. titles Contracts § 302; Deeds § 87; In¬ 
dictments and Informations § 107; Statutes § 330; 
and Wills § 600, also 69 C.J. p 75 note 50-p 77 
note 67. 

The admissibility of parol evidence to explain 
technical or trade terms appearing in written instru¬ 
ments is discussed generally in Evidence § 962 c. 

TECHNICALITY. A term which has many different 
meanings^ ^ and which is defined generally as mean- 


47 . N.H.—Elliott V. Lisbon, 67 N.H. 
27, 30. 

61 C.J. p 1750 note 6. 

48. Webster New Int.D. 

49. Eng.—Marlborough v. Osborn, 6 
B. & S. 67, 72, 117 E.C.L. 67, 122 
Reprint 758. 

50- work” 

(1) Work done by a team, as dis¬ 
tinguished from personal labor.— 
Harthouse v. Rikers, 8 N.T.Super 
606, 11 N.TLeg.Obs. 223—61 C.J. p 
1751 note 29. 

(2) Work done by a team as a 
substantial part of a man's business, 
as in farming, staging, express car¬ 
rying, drawing of freight, peddling, 
and the transportation of material 
used or dealt in as a business.—Tish¬ 
omingo Sav. Inst. V. Young, 40 So. 
9, 11, 87 Miss. 473, 112 Am.S.R. 454, 
3 L-R-A-.N-.S., 693—61 C.J. p 1751 
notes 28, 30. 

Other phrases 

(1) "‘Team track’* defined and dis¬ 
tinguished from “industrial track” 
see Railroads § 1 p. 

(2> “Team track delivery” see 
Carriers §§ 167, 276. 


(3) "Team yard” in railroading see 
Railroads § 1 h. 

(4) Additional phrases employing 
the word and of which more recent 
adjudications have not been found 
see 61 C.J. p 1761 notes 11-21, 31, 32. 

51. Nev.—^Edgecomb v. His Credi¬ 
tors, 7 P. 533, 534, 19 Nev. 149. 

61 C.J. p 1752 note 34. 

Phrases employing the term and of 
which more recent adjudications have 
not been found see 61 C.J. p 1752 
notes 36, 37. 

52. Webster New Int.I>. 

53. Webster New Int.I>. 

54. U.S.—^Nordell v. International 
Filter Co., C.C.A.I11., 119 P.2d 948, 
950. 

55. Webster New Int.D. 

56. U.'S.—^Whitney v. Carter, C.C. 
Ga., 29 F.Cas.No.17,583. 

57. Black L.I>. 

61 C.J. p 1752 note 49. 

Phrases 

(1) “Technical defect’* distinguish¬ 
ed from “fundamental defect” see 37 
C.J.S. p 1406 note 59.* 
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(2) “Technical error” generally see 
30 C.J'S. p 1138 notes 22-24; see also 
Appeal and Error § 1679, and Crim¬ 
inal Law § 1948 b. 

(3) “Technical estoppel” see Es¬ 
toppel §§ 1 b, 3, 10. 

(4) “Technical import” defined and 
distinguished from “natural import” 
see 42 C.J.S. p 407 note 43. 

(5) “Technical indorsement” de¬ 
fined and distinguished from “an¬ 
omalous or irregular indorsement” 
see 42 C.J.S. p 1368 note 11. 

(6) ‘‘Technical total loss” in ma¬ 
rine policies see Insurance § 956. 

(7) “Technical trespassers” see 
Negligence §§ 24 (1), 27. 29 (1). 

(8) “Technical trust” see the C.J. 
S. title Trusts § 17, also 65 C.J. p 227 
note 6-p 229 note 15. 

(9) Other phrases employing the 
term and of which more recent adju¬ 
dications have not been found see 61 
C.J. p 1752 note 66-p 1753 note 81. 

58. Okl.—Jones v. State, 137 P. 121, 

123, 10 Okl.Cr. 216. 

61 C.J. p 1753 note 84. 
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ing quality or state of being technical.^^ 

Used in its most popular sense, it is said that the 
word charges quibbling nicety’^ in the interpreta¬ 
tion of language,^^ although it does not necessarily 
have an offensive meaning.^^ 

The word is also applied to an abstract proposi¬ 
tion of law which is correct, but which does not in¬ 
volve the jurisdiction of the court or the sxibstantial 
rights of the parties in the case under considera¬ 
tion.®- 

TECHNICALLY. In a technical manner; according 
to the signification of terms of art or the profes- 

sions.®3 

TECHNICIAN. One skilled particularly in the 
technical details of his work.®^ 


TELE. A dictionary term which is defined in sub¬ 
stantially the same manner by all the lexicograph¬ 
ers.®^ It is a combining form from the Greek, 
meaning far, far off, as in telegraph, telepathy, tele¬ 
phone, etc., often used in naming or designating 
devices or instruments, usually electrical, w'hieh 
control or divert the action of distant apparatus, as 
in telecontrol, a device for regulating different elec¬ 
trical circuits at a distance by means of radio¬ 
telegraphy, or which have a distant recording ap¬ 
paratus, as in teleaneraograph, telebarograph, tele- 
barometer, etc.®® 

TELEQ-BAM. Defined see Telegraphs, Telephones, 
Radio, and Television § 4. 


59. Webster New Int.D. 

Phrases employing the term and of 
which more recent adjudications have 
not been found see 61 C.J. p 1753 
notes 90--94. 

60 . N.H.—Stevens v. Mutual Protec¬ 
tion Pire Ins. Co.. 149 A. 498, 505, 
84 N.H. 275. 

61 C.J. P 1753 note 86. 

61. Tex.—^National Surety Co', v. 
Ghalkley, Civ.App, 260 S.W. 216, 
218. 

61 C.J. P 1753 note 87* 


62. Okl —Jones v. State, 137 P. 121, 
123, 10 OkLCr. 216. 

“A ‘techtticality» has been well de¬ 
fined as a microbe which has gotten 
into the law and given justice the 
blind staggers.**—MacArthur Mm. Co. 
V. R. P. C., D.C.Mo., 87 F.Supp. 211, 
213. 

63. Century D. 

Phrases 

(1) ^‘Technically pure** distin¬ 
guished from “chemically pure" see 
14 C.J.S. p 1102 note 48. 


(2) Other phrases employing the 
term and of which more recent ad¬ 
judications have not been found see 
61 C.J. p 1753 notes 97-1. 

64. Ill.—Ehrenheim v. Yellow Clab 
Co., 239 Ill.App. 403, 411. 

65. U.S.—Columbia Broadcasting 
System v. Technicolor Motion Pic¬ 
ture Corp, 166 F.2d 941, 944, 35 
C.C.P.A., Patents, 1019. 

66. XJ.S —Columbia Broadcasting 
System v. Technicolor Motion Pic¬ 
ture Corp., supra- 
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TELEGRAPHS, TELEPHONES, RADIO, AND TELEVISION 

This Title includes the construction, maintenance, regulation, and operation of lines and other ap¬ 
paratus for communication by means of electricity; organization, franchises, and powers of telegraph 
and telephone companies; and rights, duties, and liabilities of such companies, as to the public and 
as to individuals, with respect to the management and operation of their lines. 

Matters noi in tids Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

Z DEFINITIONS AND NATXJEE AND DISTINCTIONS, §§ 1-4 

n. TELEGEAPH AND TELEPHONE ASSOCIATIONS, COMPANIES, OR CORPORATIONS, §§ 
5-19 

m. CONSTRUCTION, EQUIPMENT, AND MAINTENANCE, §§ 20-44 
JV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND EQUIPMENT, §§ 45-64 
V. SERVICE IN GENERAL, §§ 65-73 
VI. REGULATION, §§ 74r-82 
VIL RATES AND CHARGES, §§ 83-95 
Vm. FEDERAL WAR-TIME CONTROL, §§ 96-103 

IX. PENALTIES, §§ 104-114 

X. OKniES AND OFFENSES, §§ 115-124 

XI. DUTIES AND LIABILITIES WITH RESPECT TO TELEGRAPH MESSAGES, §§ 125-247 

A. In General, §§ 125-158. 

B. Modification or Limitation of Liability by Condition or Stipulation, §§ 159-171 

C. Actions for Damages, §§ 172-199 

D. Damages, §§ 200-247 

1. In General, §§ 200-204 

2. Compensatory Damages in General, §§ 205-212 

3. Particular Cases and Types of Messages, §§ 213-233 

4. Particular Items of Compensation, §§ 234-247 

Xn. TRANSMISSION OP MONET, §§ 248-251 

XHL NEWS, TICKER, TELETYPEWRITER, OR MARKET QUOTATION SERVICE, §§ 252-255' 

XTV. TELEPHONE SERVICE, §§ 256-276 

A. Service to Patrons, §§ 256-273 

B. Interconnection of Lines of Two Companies, §§ 274-276 

XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS, §§ 277-279 
XVI. INJURIES TO LINES OR OTHER PROPERTY, §§ 280-283 

See iilso descriptive word index in the back of this Volume 
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XVTL LIABIUTT OF TELEGRAPH AND TELEPHONE COMPANIES FOE TOETIOUS ACTS OF 
EMPLOYEES OE THIED PERSONS, §§ 284-286 

SVm. WERE TAPPINO AND OPENING MESSAGES ADDRESSED TO ANOTHER, §§ 287-288 
TTY WIRELESS TELEGRAPHS AND TELEPHONES, §§ 289-291 

XX. RADIO BROADCASTING, §§ 292-315 

A. In General, §§ 292-301 

B. Station License or Permit, §§ 302-312 

C. Review of, or Relief Against, Action of Commission, §§ 313-315 

XXI. TELEVISION, §§ 316-317 

Sub-Analysis 

L DEFINITIONS AND NATURE AND DISTINCTIONS—p 12 

§ 1. Telegraph.—p 12 

2. Telephone—p 12 

3. Telegraph and telephone compared and distinguished—p 13 

4. Other terms—p 14 

II. TELEGRAPH AND TELEPHONE ASSOCIATIONS, COMPANIES. OR CORPORATIONS—p 16 

§ 5. Nature and status—p 16 

5 ^ - As public utilities—17 

7. - As common carriers—^p 17 

8. Constitutional and statutory provisions in general—p IS 

9. Incorporation and organization—p 18 

10. Capital, stock, and stockholders or members—p 19 

11. Powers—p 20 

12. Franchises generally—p 20 

13. Foreign companies—^p 22 

14. Sale of franchise or property—p 22 

15. Leases—p 23 

16. Contracts, combinations, and consolidation with other companies—p 25 
17- Indebtedness, securities, liens, and mortgages—p 28 

13^ - Foreclosure of lien or mortgage—p 29 

19. Forfeiture or loss of franchise, insolvency, and receivers—p 30 

ni. CONSTRUCTION, EQUIPMENT, AND MAINTENANCE— p 30 

§ 20. Certificate of convenience or necessity—^p 30 

21. Construction and maintenance in general—p 32 

22. Rights of way and other interests in land in general—p 32 

23. Rights in, and use of, roads, streets, and other public places—p 32 

24. - Power to grant—^p 32 

25. - Mode of acquisition; acceptance—^p 36 

26. - Consent of local authorities—p 37 

27. - Construction and operation of grant generally—p 38 

28. - Corporations or persons included—p 39 

29. - Conditions attached to grant—p 39 

30. - Nature and extent of rights acquired—p 41 

31. - Exclusive and conflicting rights—p 43 

32. - Duration and termination of rights—^p 43 

33. - Revocation or forfeiture of rights—^p 45 

34. - Compensation for use and occupancy of streets—p 46 

35. - Place and mode of construction in general—p 48 

36. -Underground conduits—^p 50 

37. - Removal or change of location—p 50 

38. - Change from overhead to underground sy stem—p 52 _ 

S^. ali^ (|e§|GriptiYe word mdex in the bajc^ qf thi& Volume 
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ttt OONSTBUCTION, EQUIPMENT. AND MAINTENAITOE—Continned 

8 39. - Character of equipment—p 52 

40’. _Obstruction of streets or highways—p S3 

41 . - Rights of abutting owners—p S3 

42. Rights in, and use of, railroad right of way—p 54 

43. Rights in, and use of, other lines—p 56 

44. Rights in, and use of, private property—p 56 

IV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND EQUIPMENT—p 59 

§ 45. In general—p 59 

44. Degree of care required—p 60 

47 ^ - Trespassers, licensees, and invitees p 62 

48. Inspection and repairs—p 62 

49. Particular acts or omissions—p 63 

50. Injuries to property—p 64 

51. Contributory negligence—p 66 

52. Proximate cause of injury—p 67 

53. Persons entitled to sue—p 67 

54. Companies and persons liable—p 68 

55. Actions—p 68 

55 ^ - Defenses—p 69 

57 , - Parties—p 70 

53 , - Process and appearance—^p 70 

59. - Pleading—p 70 

50 , - Evidence—p 72 

51 , - Questions of law and fact—p 75 

52. - Instructions—p 77 

53. -Verdict or findings—p 78 

54 . -Damages—p 78 

V. SERVICE IN GENERAL—p 79 

§ 65. Duty to furnish service and facilities—p 79 

55 , - Character and adequacy of service and facilities—p 80 

67. - Office hours—p 81 

53 , - Interruptions of service—^p 82 

59 , - Discontinuance of service—p 82 

70. Rules and regulations of company—^p 82 

71. Discrimination—p 83 

72. - Nature and forms—84 

73. - Remedies—p 88 

VI. REGULATION—p 88 

§ 74. In general—p 88 

75. Statutory and municipal regulations in general—^p 90 

76. Scope and extent—p 91 

77. Regulation of service and facilities to be furnished—p 91 

78. - Establishment and discontinuance of offices—^p 93 

79. - Office hours—p 94 

80. Delegation of regulatory power—^p 94 

81. - Regulation by commission—p 95 

82. Licensing and license fees—^p 101 

VII. RATES AND CHARGES—p 1Q2 

§ 83. Establishment by company—^p 102 

84. Contracts as to rates—^p 102 

85. Regulation of rates—p 105 


See also descriptive word index in the back of this Volume 
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Vn. RATES AND CHARGES—Continued 

§ 86. - Reasonableness of rates—p 106 

87. - Establishment and promulgation of rate schedules—p 126 

88. - Enforcing compliance with established rate schedule—p 127 

89. - Relief against unreasonable rates—p 128 

90. - Regulation by commission—p 128 

91. Persons entitled to service at particular rates—p 145 

92. Additional or special charges—p 145 

93. Payment and collection of rates and charges—^p 146 

94. - Actions to compel payment—p 147 

95. - Refund and recovery of overcharges—p 147 

Vm. FEDERAL WAR-TIME OONTROE—p 148 

§ 96. Basis of control—p 148 

97. Scope and extent—p 148 

98. Effect on particular matters—p 149 

99. - Rates and charges—^p 149 

100. -Rights of action accruing before federal control—p 149 

101. - Rights of action accruing during federal control—p 150 

102. Termination of control and redelivery—^p 150 

103. Compensation—p 151 

IX. PENALTIES—p 151 

§ 104, In general—p 151 

105. Construction and application of statutes—^p 151 

106. - Provisions relating to transmission or delivery of messages—152 

107. - Provisions relating to discrimination—p 154 

108. - Provisions- relating to failure to furnish telephone services—p 155 

^ 109. - Provisions relating to construction and maintenance—p 156 

110. - Other provisions—^p 156 

111. - Extraterritorial effect—p 156 

112. Who may recover—^p 157 

113. Defenses—p 157 

114. Actions to recover penalties—p 158 

X. CRIMES AND OFFENSES—p 161 

§ 115. In general—p 161 

116. Particular crimes and offenses—p 161 

117 . - Disclosing contents of messages—p 161 

118 . - Failure to show time of delivery for transmission—p 162 

119 . - Furtherance of gaming transactions—^p 162 

120. - Malicious mischief—p 162 

121. - Profane, indecent, or obscene language—^p 163 

122. - Wire tapping—p 163 

123. - Other statutory offenses—p 165 

124. Prosecution and punishment—^p 166 

XL DUTIES AND LIABILITIES WITH RESPECT TO TELEORAPH MESSAOES—p 167 

A. In General— p 167 

§ 125. In general—p 167 

126. Right of company to make rules and regulations as to its handling of messages 

—p 167 

127. Duty to accept messages—p 168 

128. - Messages for illegal or immoral purposes—p 168 

129. - Messages not in decent language—^p 169 

130. - Cipher messages—^p 169 

131. - Libelous messages—^p 169 


See also descriptive word index in the ba<^ of this Volume 
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XT. DU TI ES ANJ> LIABILITIES WITH EESPECT TO TELEGEAPH MESSAGES—X^ontinued 

A* In General—C ontinued 

§ 132. - Messages not on regular blanks —170 

133. - Collect and deadhead messages—170 

134. - Unstamped messages—p 171 

135. - Messages presented outside office hours—^p 171 

135. - Messages presented on Sunday—p 171 

137. - Messages for points not on company’s lines—p 171 

133. - Messages from other telegraph companies—^p 171 

139. Mistakes in writing down oral messages on acceptance for transmission—171 

140. Duty to transmit messages—p 172 

141. - To transmit promptly, and excuses for delay—^p 173 

142. - Duty to notify sender of inability to transmit or of delay—p 176 

143. - To transmit correctly—p 176 

144. - Stoppage of messages in transit—^p 177 

145. Duty to deliver messages—p 177 

145. - On Sunday or legal holiday—p 178 

147. - Informing sender or sendee of inability to deliver—^p 178 

148. - Insufficient or erroneous name or address—^p 179 

149. - Time for, and delay in, delivery—^p 180 

150. - Place or distance for delivery—p 182 

151. - To whom delivery may or should be made-—^p 185 

152. - Mode of delivery—^p 187 

153. - Duty to forward—^p 188 

154. Duty not to disclose—p 188 

155. Transmission and delivery of forged, fraudulent, or unauthorized messages 

—p 188 

156. Transmission and delivery of libelous messages—^p 189 

157. Connecting lines—p 190 

158. Statutory modification of liability—p 191 

B. Modification or Limitation of Liability by Condition or Stipulation—^ p 192 
§ 159. Right to limit liability in general—^p 192 

160. Assent to, and binding effect of, conditions—193 

161. - Sender—p 193 

162. - Addressee—p 195 

163 - Third person—^p 196 

164. Validity and construction of particular conditions and stipulations—^p 196 

165. - Repeated and unrepeated messages—p 196 

155. - Errors in obscure or cipher messages—^p 198 

167. - Night delivery—^p 199 

168. - Agency of company’s messenger for sender—p 199 

169. - Defaults of connecting lines—p 199 

170. - Varying conditions by employees—p 200 

171. - Timely presentation of written claim—^p 200 

C Actions for Damages—^ p 203 

§ 172. Persons entitled to sue—203 

173. - Sender—^p 203 

174. - Addressee—^p 204 

175. - Third persons—^p 204 

175. - Principal or agent—^p 205 

177. Companies and persons liable—p 206 

178. Nature and form of action—^p 206 

179. Rights of action and conditions precedent—p 206 

180. Defenses—^p 207 

See also descriptive word index in the back of this Volume 

8 




86 C. J. S. TEL. & TEL., RADIO & TELEVISION 

. XI. DUTIES AND LIABILITIES WITH RESPECT TO TELEGRAPH MESSAGES—Continued 

C. Actions for Damages —Continued 

§ 181. Jurisdiction and venue—208 

182. Time to sue and limitations—208 

183. Parties—p 208 

184. Declaration, complaint, or petition—p 208 

185. - Allegations of compliance with conditions—^p 209 

186. -Allegations as to damages—p 210 

187. Plea or answer—^p 211 

188. Replication and subsequent pleadings—p 211 

189. Amended pleadings—^p 212 

190. Issues, proof, and variance—p 212 

191. Presumptions and burden of proof—p 212 

192. Admissibility of evidence—^p 216 

193. Weight and sufficiency of evidence—^p 219 

194. Trial—p 220 

195. - Questions of law and fact—p 220 

196. - Instructions—p 224 

197. - Verdict and findings—p 225 

198. - Judgment and execution—p 225 

199. Appeal and error—p 226 

D. Damages —p 226 

1. In General —p 226 

§ 200. What law governs—^p 226 

201. Nominal damages and cost of transmission—^p 227 

202. Exemplary damages—^p 228 

203. Measure and amount in general—p 229 

204. Excessive or inadequate damages—^p 229 

2. Compensatory Damages in General —^p 230 
§ 205, In general—p 230 

206. Proximate cause—^p 230 

207. - Intervening efficient causes—p 230 

208. Natural, probable, and contemplated consequences—p 231 

209. - Notice and necessity therefor—p 232 

210. Certainty; remote, speculative, or contingent damages—p 233 

211. Avoidable consequences—^p 234 

212. - Performance of agreement resulting in loss—^p 235 

3. Particular Cases and Types of Messages —^p 235 
§ 213. Messages relating to contracts—^p 235 

214. - Message an offer—^p 236 

215. - Message an acceptance^—p 236 

216. - Employment contracts—^p 237 

217. - Building contracts—^p 237 

218. Messages relating to sales and exchanges-—p 238 

219. - Loss of sale—p 238 

220. - Loss of purchase—^p 238 

221. - Loss of exchange—p 239 

222. - Transactions with broker or agent—p 240 

223. Messages relating to debts, loans, and advances—p 242 

224. Unnecessary trip resulting from breach of contract—p 242 

225. Errors in transmission—^p 243 

226. Shipment induced by defendant’s fault—p 245 

227. Message summoning physician or attendant—p 246 

228. !Messagc summoning veterinary—p 246 
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SI. DUTIES AlTD ULABIUTIES WITH BESPBCT TO TELEORAPH MESSAGES—Continued 

D. Damages— Continued 

3. Particular Cases and Types of Messages —Continued 

§ 229. ^Messages requesting addressee to meet sender—p 246 
230. Forged messages—p 247 
23L Messages giving notice to stop payment—^p 247 

232. Failure to cancel insurance contract—p 247 

233. Sender^s liberation from jail delayed—p 247 

4. Particular Items of Compensation —248 
§ 234. Profits--~p 248 

235. Deterioration in value of property—p 248 

236. Mental anguish in general—^p 248 

237. - Limitations and applications of doctrine in general—p 249 

238. Mental anguish where message related to sickness, injuries, or death—p 253 

239. - Relationship of parties—p 253 

240. - Delay or failure to reach place of sickness, death, or burial—p 254 

241. - Deprivation of aid or consolation—p 255 

242. - Failure to meet body and arrange funeral—p 255 

243. - Delay or nonarrival of physician or clergyman—p 256 

244. - Administration of wrong treatment—p 256 

245. Mental anguish in respect of other messages—^p 256 

246. Physical pain and suffering resulting from mental anguish—^p 257 

247. Losses from illegal collateral transaction—p 257 


Xn. TRANSMISSION OF MONEY—p 258 

§ 248. In general—p 258 

249. Transmission to foreign countries—^p 260 

250. Actions—p 261 

251. Damages—p 262 


xm. NEWS, TICKER, TELETYPEWRITER, OR MARKET QUOTATION SERVICE—p 264 

§ 252, In general—^p 264 

253. Analogy to common carrier—^p 265 

254. Rules and regulations—p 265 

255. Contracts—^p 266 


XTV. TELEPHONE SERVICE—p 266 

A. Service to Patrons — p 266 

§ 256. In general—p 266 

257. Contracts for service in general—p 267 

258. Installation, maintenance, and removal of facilities—^p 268 

259. Service to nonsubscribers—p 269 

260. Furnishing connections for calls with other subscribers—^p 269 

261. Finding and notifying person called—^p 270 

262. Transmission of messages—p 270 

263. Exchange service—p 271 

264. Long-distance service—p 271 

265. Telephone directories—p272 

266. Private lines or exchanges—^p 273 

267. Connecting lines—^p 274 

268. Service to other companies—^p 274 

269. Suspension and discontinuance of service—p 275 

270. Restoration of service or facilities—^p 277 

271. Contributory negligence—p 278 


See also descriptive word index in tlie back of this Voltinie 
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XIV. TELEPHONE SERVICE—Continued 

A. Service to Patrons —Continued 

§ 272. Actions—p 278 
273. Damages—p 283 

B. Interconnection of Lines of Two Companies— p 287 

§ 274. In general—^p 287 

275. Proceedings to compel connection—p 288 

276. Operation and effect—p 289 

XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS—p 290 

§ 277. Nature and status of business—p 290 

278. Duties and liabilities of company—p 290 

279. Burglar and fire alarm service—p 291 

XVL INJURIES TO LINES OR OTHER PROPERTY—p 292 

§ 280. In general—p 292 

281. Action for damages—^p 292 

282. Measure of damages—^p 293 

283. Injunction—p 293 

XVn. LIABILITY OF TELEGRAPH AND TELEPHONE COMPANIES FOR TORTIOUS ACTS OF 
EMPLOYEES OR THIRD PERSONS—p 294 

§ 284. In general—^p 294 

285. Acts outside scope of employment—p 295 

286. Acts of third persons—^p 296 

xvm. WIRE TAPPING AND OPENING MESSAGES ADDRESSED TO ANOTHER—p 296 

§ 287. Wire tapping—p 296 
288. Opening message—p 296 

XIX. WIRELESS TELEGRAPHS AND TELEPHONES^p 296 

§ 289. In general—p 296 

290. Particular terms defined—^p 297 

291. Radiotelegraph service; radio communication—298 

XX. RADIO BROADCASTINGk-p 299 

A. In General— p 299 

§ 292. In general—^p 299 

293. Particular terms defined—^p 301 

294. Programs—p 304 

295. Chain broadcasting; networks—p 305 

296. Slander; defamation—^p 306 

297. Broadcasting and related contracts—^p 306 

298. Powers and duties of regulatory body—^p 307 

299. —;— Private matters; dealings between licensees and others—p 310 

300. - Rules and regulations; decisions as rules—^p 311 

301. - Procedure.gmerally—^p 312 

B. Station License or Permit —^p 314 , 

§ 302. In general—^p 314 " 

303. Nature of license; rights of licensees—p 31(5 

304. Public intercut, convenience, or necessity—rp 318 
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§ 316. In general—p 350 
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L DEFINITIONS AND NATURE AND DISTINCTIONS 


§ 1. Telegraph 

Telegraph Is an apparatus or adjustment of Instru¬ 
ments for transmitting messages or other communica¬ 
tions by means of electric currents and signals. 

“Telegraph” has been defined as an apparatus or 
adjustment of instruments for transmitting mes¬ 
sages or other communications by means of electric 
currents and signals.^ The term “telegraph” is suf¬ 
ficiently broad and comprehensive to include any 
apparatus for transmitting messages by means of 
electric currents and signals,2 or by means of a 
wire, whether or not the communication is made 
by electricity,* and in the construction of statutory 
provisions has been held to include the telephone, 
as discussed infra § 3. Even before the invention 
of the electro-magnetic telegraph the term was 
applied to various contrivances or devices to com¬ 
municate intelligence by means of signals or sema¬ 
phores, which appeal to the eye,^ but the term as 
now generally used applies to the electro-magnetic 
telegraph,^ which was first perfected and put into 
practical operation by Morse.® However, a tele¬ 
graph line is such whether furnished witii the Morse 
instruments^ or die typewriting instruments or other 


devices which have been invented to accomplish the 
same purpose.*^ The telegraph in common parlance 
is generally understood as referring to the entire 
system of appliances used in the transmission of 
telegraphic messages by electricity.* 

Indicator telegraph. One in which signals are 
given by a pointer or indicator moving in different 
directions.* 

§ 2. Telephone 

A telephone is an Invented device by which the Im- 
pulse of sound rnay be transmitted from one end of a 
line to the other and thus a message transmitted by 
voice of the sender. 

A telephone has been defined as an invented de¬ 
vice by which the impulse of sound may be trans¬ 
mitted from one end of a line to the other and thus 
a message transmitted by voice of the sender.^* 
In a general sense the name “telephone” applies to 
any instrument or apparatus which transmits sound 
beyond the limits of ordinary audibility but 
the name ordinarily is technically and primarily re¬ 
stricted to an instrument or device which transmits 
sound by meUns of electricity and wires similar to 


1« Md.—Chesapeake, etc.,-Tel. Co. v. 
Baltimore, etc,, Tel. CO, 7 A. 809, 
66 Md. E99, 69 Am.R. 167. 

62 C.X p 12 note 2. 

The word Is derived from two 
G-reek words, meaning* to write afar 
off or at a distance. 
tJ.S.—CTReilly v. Morse, Ky., 16 
How. 62, 134, 14 HEd. 601. 

Pa—Commonwealth v. Pennsylva¬ 
nia Tel. Co., 18 Phila 688, 691. 

2 . Md-—Chesapeake, etc., Tel. Co. v. 
Baltimore, etc., Tel. Co., 7 4- 809, 
66 Md. 399, 69 Am.R. T67# , 

62 C.X p 12 note 8* 


3. Pa—Commonwealth v. Ameri^n 
Dist. Tel. Co., 44 PaCo. 643, 546, 

4fc. IJ.S.—O'Reilly v. Morse, Ey., 16 
How. 62, 134, 14 HEd. 601. 

pa—Commonwealth v. Pennsylvania 
Tel. Co., 18 Phlla 688, 691. 

5. IJ.S.—O'ltelMy v. MorSa Ky., 16 
How- 62, 14 HEd- 601. 

e. IJ.S.—O^Reilly v. Morse, sUpra 

Ind.—Hockett V. State, 6 N-E. 178, 
105 Ind. 250, 66 Am.H 201. 

7. Pa—Commonwealth v. Pennsyl¬ 
vania T7el. Co., 18 Phila 688, 691. 

62 C.J. p 12 note 10. ^ 


Ind.—^Hockett v. State, 6 N.E. 
178, 106 Ind. 250, 66 20L 

62 CLJ. p 12 note 11. 

S. Ill.—state Public tJtillUes Com- 
,mission v. Postal Tel.-Cable Co., 
WN-Et 796, 796, 286 Ill. 411. 

la Ill.-^tate Public Utilities Oom- 
mission ex reL Chicago Telephone 

! Cow V, Postal Telegraph-Cable Co., 
supra 

62 C.J. p 13 note 16. 

11 . Ind.—Hockett v. State, 6 -NJE- 

^ 178, 106 JM. 250, 65 Am.R. 201. 

1 ’62 ax p 13 bote 17. " 
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telegraphic wires .^2 Xhe exact meaning of the 
word ''telephone” may vary according to the sense 
in which it is used,^^ and so may refer generally 
to the art of telephony as an institution,^^ or more 
particularly to the apparatus used in the trans¬ 
mission and reception of telephonic messages, 
and in the latter case may refer either to a particu¬ 
lar instrument^® or to the entire system of appli¬ 
ances used in the transmission of telephonic mes- 
sages.^'^ 

§ 3. Telegraph and Telephone Compared and 
Distinguished 

strictly speaking, the telegraph and telephone are 
different and clearly distinguishable, and, while they 
may have certain points of resemblance, such as the use 
of poles and wires and the employment of an electric 
current and the common object of transmitting intelli¬ 
gence to a distance, they have certain well defined dif¬ 
ferences, as with regard to the character of the ter¬ 
minal instruments and the mode of transmitting mes¬ 
sages. 

Strictly speaking, the telegraph and telephone 
are different and clearly distinguishable.^® They 
may have certain points of resemblance,such 
as the use of poles and wires and the employment of 
an electric current^® and the common object of 
transmitting intelligence to a distance,but they 
also have well defined differences,particularly 
with regard to the character of the terminal in¬ 
struments^® and the mode of transmitting mes¬ 
sages.®^ This distinction leads to important differ¬ 


ences with respect to the manner in which such 
companies transact business with their patrons and 
the facilities which they are required to furnish.®^ 
It is a marked and universal peculiarity in the tele¬ 
phone business as conducted in the United States 
that the instruments are always rented and never 
sold.®® 

Telegraph as including telephone^ The term "tel¬ 
egraph” has been held sufficiently broad and com¬ 
prehensive to include the telephone®’^ and, although 
the latter is not mentioned in many statutes relating 
to telegraph companies,®® it has been held that in 
applying the principles of the common law or in 
construing statutes the telephone is to be considered 
a telegraph unless there are express statutory pro¬ 
visions governing the case.®® The telephone has 
accordingly been held to be included under the term 
"telegraph” in the application of constitutional or 
statutory provisions relating to the incorporation®® 
or taxation®! of telegraph companies, the exercise 
of the right of eminent domain,®® and various oth¬ 
er provisions relating to telegraph companies.®® 
In some cases statutes originally relating in terms 
only to telegraph companies have by express enact¬ 
ment been made applicable to telephone companies 
also.®^ 

The term "telegraph” as used in statutes does not, 
however, always or necessarily include the tele¬ 
phone,®® particularly where there is separate legis- 


12- Ind.—^Hockett v. State, supra. 
Hadio and wireless see infra § 28& et 

seoL. 

12. Md.—Charles Simons Sons Co. 
V. Maryland Tel., etc., Co., 57 A. 
193, 9& Md. 141, 63 L.R.A. 727. 

-62 C.J. p 13 note 19. 

14. Ind.—Hockett v. State, 5 NB. 
178, 105 Ind. 260, 65 Am.R. 201. 

15% Ind.—^Hockett v. State, supra. 


l®t Ind.—^Hockett v. State, supra. 
Tex.—Panhandle Telephone & Tele¬ 
graph Co, V. Amarillo, Civ.App., 
^ 142. S.W; .538. 


X7- Ind,—Central Union Tel. Co. v. 
^ " Bradbury, 5 N.E. 721, 106 Ind. 1. 

C. J. p 13 note 23. 

X8. CaL—Salinas v. Pacific Tel. ^ 
Tel. Co., 164 P.2dl 905, 72 Cal.App. 

494 ; 

Jnd.—Central Union Tel. Co. v. State, 
^ 604, 118 Ind, 194,,10 Am. 

' Sil, 114. 


l^orthwestern Tek rExch. 
. • Cpv V. i Chioagrn, * etc., R. ,Co.,. 7 3 N, 
_ 315. 76 Minn, m. , 

^ —Wls<?ons% jPeJ. Qot Oshkosh, 

821 , 32 . 

k^rn 'Ebcch. 


Co, V. Chicago, etc., R. Co., 79 
N.W. 316, 76 Minn. 334. ,, 

62 C.J. p 14 note 34. 

21. Pa.—Commonwealth v. Pennsyl¬ 
vania Tel, Co,, 18 Phila. 588. 

22. Ind.—Central Union Tel. Co. v. 
State, 19 N.E. 604, 118 Ind. 194, 
10 Am S.R. 114. 

Tenn.—^Home Tel. Co. v. Nashville, 
101 S.W. 770, 118 Tenn. 1, 11 Ann. 
Cas. 824. 

23 . Minn.—Northwestern Tel. Bxch. 
Co. V, Chicago, etc., R. Co.^ 79 N. 
W. 315> 76 Mhi^n. 334. 

24. Minn.^—Northwestern Tel Bxch. 
Co. V. Chicago, etc., R. Co., sisu^ra 

62 O.J. p 14 note 38. 

25,. Ind.—Central Union Tel Co. v. 
State, 19 N.E. 604, 118 ihd. 194. 10 
Am.S.R. 114, 

Neb.—State v. Nebraska Tel Co., 22 
N.W. 237, 17 Neb. 126, 52 Am.R. 
404.' 

26 . U.S.—^Western Union Tel Co. v. 
American Bell Tel. Co., C.C.Ma^a.n 
105 P. 684, reversed' on ofher 
grounds 12S P, 342, 60^ C.e:A. 2^20. 

Idinn.—^Northwestern Tel. Exch.^ 
Co. V. Chicago, etc., R. Co., 79 If.'VV. 
315, 76 Minn, 334. 
r T?.' 41. ' 


28. Wis.—^Wisconsin Tel Co. v. 
Oshkosh, 21 N.W. 828, 62 Wis. 32. 

62 C.J. p 14 note 42. 

29. Minn.—^Northwestern Tel Ex6h. 
Co. v, Chicago, etc., R. Co., 79 N. 
W. 315, 76 Minn. 334. 

Pa.—Commonwealth v. American 
Dist. Tel Co., 44 Pa Go. 643. 

30. Wis.—Wisconsin Tel Ca v. 
Oshkosh, 21 N.W. 828, 62 Wts. 32. 

62 C.J. p 14 note 44. 

31. Iowa—Iowa Union Tell Co. v. 
Oskaloosa 25 N.W. 156, 67 Iowa 
260. 

62 C.J. p 14 note 45. 

32. Minn.—l^^orthwestem Tel.^ Exch. 

Co. V, etc., R. Co., 79 

N.W. 315i 76 Mina 334. 

62 C.J. p 14 note 46, p 15 note 60 

33. U S.—City of Fort Worth v. 
Southwestern Bell Tel* Co., C.C.A. 
Tex., to 5P.2d 972, rehearing de¬ 
nied 81, P.2d 1016. 

62 C.J, ip 14 note 47. 

34i U.S,—^Widuta v. Qld Colons 
, Trust Co., Kan., 132 P. 641, 61 
;.aC.A. 19. 

62 C.X p 14 note 48. 

35;r U.rS;—^Richmond v. Southeri 
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lation relating specifically to telephones,*^ So, 
while the right conferred by state law^s on telegraph 
companies to construct and maintain their lines 
along public streets and highways has been held 
to include telephone companies,*^ the federal post 
roads act, giving telegraph companies the right to 
construct and operate their lines over and along 
military and post roads of the United States, does 
not confer such right on telephone companies, as 
discussed infra § 24. 

§ 4. Other Terms 

The courts have defined various terms relating to 
the subject matter of telephones and telegraphs such 
as “cable/' “messenger wires," “microphone," “tele¬ 
gram," “teletype machine," and “transmitter." 

Various terms relating to the subject matter of 
telephones and telegraphs have been defined by the 
courts.** 

Cable; conduit. In the telephone business the 
words '*cabie’* and ''conduit'’ each has a well defined 
and understood meaning, definite and distinct from 
each other, and neither is considered to include 
the other.*^ A cable is an assembly of conduc¬ 
tors within an enveloping protective sheath with 
such structural arrangement of the individual con¬ 
ductors as will permit of their use separately or in 
groups a conduit, on the other hand, is a struc¬ 
ture, usually installed underground, containing one 
or more ducts or tubes in which cables are in¬ 


stalled."*^ 

Extension telephone. An instrument consisting 
of bell, receiver, and transmitter connected with a 
telephone which appears numbered on the list, used 
solely through such numbered instrument without 
any independent connection with the switchboard.'*^ 

Groundman. The term "groundman” as applied 
to an employee of a telephone company refers to 
an employee of lower rank than a lineman, and his 
duties ordinarily are to assist the lineman, and gen¬ 
erally, as his name indicates, to stay on the 
ground.** 

Message, A day message is a telegram which 
is meant to go at once, as distinguished from a 
night message which is not expected to go through 
during the night, but is to be delivered the next 
morning.** Where the initial and terminal points 
are both in the same state, and the telegram is 
transmitted over the wires of the same company, 
and concerns only citizens of that state, the mes¬ 
sage is a domestic message,** and its character in 
that respect is not altered by the circumstance that 
the line passes in part over territory of another 
state, nor is it affected by the fact that the com¬ 
pany has established a railroad office in such other 
state.** An enigmatical message is a message 
which, although not a cipher message, is yet so ob¬ 
scure that it is not intelligible to the telegraph op¬ 
erator.*'^ 


Bell Tel., etc., Co., Va., 19 S.Ct. 
778, 174 U-S. 761, 43 L-Ed. 1162. 

62 G.J. p 15 note 43. 

36- Miss.—^Alabama, etc., R. Co. v. 
Cumberland Tel,, etc., Co., 41 So. 
258, 88 Miss. 438. 

€2 C.J. p 15 note 56. 

37. OMo,—Cincinnati Inclined Plane 

R. Co. V. City, etc., Tel. Assoc., 27 
N.E. 890, 48 Ohio St, 390, 29 Am. 

S. R. 559, 12 Li.R.A. 534. 

62 C.J. p 15 note 51. 

Substantial identity between words 

The word “telegraph," in charter 
authorizing city to grant right to 
construct pipes, tubes, conduits, 
wires, and other electric, telegraph 
and mechanical apparatus in city 
streets and highways, did not ex¬ 
clude telephone apparatus from the 
operation of the provision, where 
latest supreme court pronouncement 
at time of enactment of charter was 
that substantial identity existed be¬ 
tween words telegraph and tele¬ 
phone.—Salinas v. Pacific Tel- & Tel. 
Co., 164 P.2d 905, 72 Cal.App.2d 494. 

38. ^'Cross talk’' 

A term of the telephone business 
meaning the production by magnetic 
induction between adjacent electric 
annuucisators of a transfer of a voice 


current from one talking circuit to 
another.—Western Electric Co. v. 
North Electric Co., Ohio, 130 F. 457, 
458, 64 C,C.A. 396. 

“Bttckey" 

The term, as applied to telegraph 
and telephone construction, has been 
described as a device consisting of 
two iron strips fastened to the pole 
and extending above its end, sup¬ 
porting a crossbar.—^Barto v. State 
Tel. Co., 101 N.W. 876, 126 Iowa 241, 
877, 106 Am S.R. 347, 

“Holding tim©" 

The length of a telephone conver¬ 
sation is referred to as “holding 
time."—^Pennsylvania Telephone Cor¬ 
poration V. Pennsylvania Public 
Utility Commission, 33 A.2d 765, 766, 
768, 153 PaSuper, 316. 

“Opague” 

In describing a patent for a cur¬ 
rent controlling device for telephone 
circuits, “opaque" -was stated to be 
employed to designate a circuit 
through which no appreciable or 
substantial amount of current could 
pass.—^Kellogg Switchboard, etc., Co. 
V. Dean Electric Co., C.C.Ohio, 168 
P, 549, 551, affirmed 182 P. 991, 105 
aC.A. 545. 

38. Misa—Craig v. Southern Bell 

14 


Tel, & Tel. Co., 45 So.2d 732, 733, 
734, 208 Miss. 881. 

40. Miss.—Craig v. Southern Bell 
Tel, & Tel. Co., supra. 

41. Miss.—Craig v. Southern Bell 
Tel. & Tel. Co., supra 

A conduit may be constructed of 
iron pipe, tile, creosoted wood or 
other materials.—Craig v. Southern 
Bell Tel. & Tel. Co., supra 

43. Tex.—Panhandle Tel., etc., Co. 
V. Amarillo, Civ.App., 142 S.W. 
638, 639. 

43- Ky.—Cumberland Telephone & 
Telegraph Co. v. Adams, 91 S.W. 
739, 741, 28 Ky.U 1265. 

44. S.C.—^Bolton v. Western Union 
Tel. Co., 57 S.B. 543, 76 S.C. 529, 
537. 

45. Va—^Western Union Tel. Co. v. 
Reynolds, 41 S.E 856, 857, 10 0 Va 

‘ >459, 93 Am.S.R. 971. . 

46k Va-^We^tern Unlou Tel. Cbk v. 
Reynolds, supra 

47- Ua-^-Stewart Carnal ’ Co^, lAd. 
V. Postal Tel. CAble Co:, 4 iLa.^PP., 
Orleans, 194, 202. ' 

W.Va—Beatty Dumber Co. v. West¬ 
ern Union Tel. Co., 44 S.E. 1309, 
310, 52 W.Va 41(1. 
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Messenger wires. The term refers to wires which 
run from pole to pole immediately over a telephone 
cable which is suspended therefrom the word 
^^messenger’’ is applied to the wires to distinguish 
them from wires which carry messages.'^^ 

Microphone, An electrical contrivance by means 
of which sound is heard at a greater distance than 
it may ordinarily be heard an instrument for in¬ 
tensifying feeble sounds or for transmitting sounds, 
based on the principle that the transition resistance 
between loosely joined electric conductors decreases 
in proportion as they are pressed together.^^ 

P, B, X, service, or private branch exchange serv¬ 
ice, is a telephone service rendered to large users 
in which a number of lines connect the company's 
central office with a switchboard on the subscrib¬ 
er's premises to which switchboard telephone in¬ 
struments on the premises, called stations, are con¬ 
nected by lines radiating from the switchboard so 
that any such station may be connected by the P. 
B. X. operator with any other such station without 
having the call handled by the company's central 
office.®^ 

Switches and switchboards. Switches in switch¬ 
boards in telephone exchanges are sockets set in 
the switchboard through which subscribers com^ 
municate with each other.^S 

“Drop switchboards" are such that when a call 
comes into the board a small metallic disk-like de¬ 
vice attached to the switchboard drops and exposes 
an aperture into which a plug is inserted to form 
the connection.^^ 

Telegram, A message transmitted by the tele- 
graph.55 

Telegraph station. Telegraph stations are the or¬ 


dinary offices used for the business of telegraphy 
along the line of telegraph.^® 

Telegraphy, “Telegraphy" has been defined as 
the transaction of business over or through wires.® ^ 
Telephone business. Telephone business consists 
of two well defined branches, namely, the long-dis¬ 
tance system and exchanges for the local business 
of cities and villages.®* It does not include the 
acceptance, transmission, and delivery of written 
messages,®^ but, if the company holds itself out 
as rendering such service, it is subject to the stat¬ 
utory liability for failure to discharge its duties 
in such respect.®0 Telephone companies sometimes 
install a telephone plant by which persons in differ¬ 
ent rooms of a large building may communicate 
with each other, but not with the outside public; 
and such telephones, although installed by a pub¬ 
lic telephone company, are not a part of its public 
business, as for the purpose of rate regulation.*'^ 
Telephone exchange, A telephone exchange is 
an arrangement for putting up and maintaining 
wires, poles, and switchboards within a given area, 
with a central office, and the necessary operators 
to enable the individual hirers of telephones within 
that area to converse with each other.®^ 

Telegraph or telephone lines. The term “line" 
has been defined as a wire connecting one tele¬ 
graphic station with another, or the whole system 
of telegraph wires under one management and 
name.®* The term “line" as applied to telegraph 
and telephone lines has, however, both a popular 
and a technical meaning, and in a statute will be 
construed according to what appears to have been 
the intention of the legislature.®^ 

Teletype machine, A telet 3 rpe machine is a tele¬ 
graph machine in general use in telegraph offices, 


48. Ky.—Cumberland Tel, etc., Co. 
V. Metzger, 97 S.W. 36, 36, 29 Ky. 
L. 1024. 

48. Mich.—^Anthony v. Cass County 
Home Tel. Co., 130 NT.W. 669, 165 
, Mtch. 388. 

50. I^a.—State v. Dooley, 23 So.2d 
46, 48, 208 La. 203. 

5L V^el^ter Hew InUD. 

U.S.-*-American Bell Tel. Co-^ v. Na¬ 
tional Tel., Mfg. Co, Mass., 119 
F. 893,* 898, 66 C.C A. 423. 

40 C.i. p 666 note 87 [a]. 

52- Ma—State ex rel. City of St. 
I*ou^ V. Public Service Coimnis-. 
Sion; 36 S.W.2d 947, ^9-60, 327 Mo. 

63. U.S.—Kinloch T'el. do. V. 

ern Electric Co, Mo., 113 F. 669, 
'660, 61 C.C.A. 369. V- 
60 C.L p 1199 note 2» 


Switches are also called “jacks," 
“spring-jacks," “spring-jack switch¬ 
es," and “line jacks."—^Kinloch Tel- 
Co. V. Western Electric Co., supra. 

54. U.S.—Con well V. Central Mo*. 
Tel. Co., D.CMo.. 76 F.Supp. 398, 
401, affirmed, C.A., 170 F.2d 641. 

55. Ala.—Western Union Tel. Co. v. 
Hill, 60 So. 248, 163 Ala. 18, 23 
L.R.A.,N.S., 648, 19 Ann.Cas. 1058. | 
The “telegram racket’* consists Inj 

a fictitious communication such as 
by radiogi^am or telephone calL au- | 
thorizing a trustee to pay out mon- 1 
ey.—Cordovano v. State, 7 S.E.2d 45, | 
47, 61 Qa.App^ 690. J 

56l Ohio.—Western Union Tel. Co. 

V.. Marietta <& C. R. Co, 38 Oh4o 
> St. 24, 30. 

62 C.J. p 13 note 15. 

BaL—Yo^k Tel. Co. v. Keesey, 5 
BaDist 366, 369. ' .Jr* j 

,.,SK 


58. Minn.—State ex rel. Northwest¬ 
ern Tel. Exch. Co. v. City of Thief 
River Falls, 113 N.W. 1067, 102 
Minn. 425. 

58. Mo.—^Bess V. Citizens’ Tele¬ 
phone Co., 287 S.W. 466, 315 Mo 
1056. 

80. Mo.—Bess v. Citizens' Tele¬ 
phone Co-., supra. 

61. U.S.—Chesapeake, etc, Tel. Co. 
V. Manning. D.C., 22 S.Ct. 881, 166 
U.S, 238, 46 LEd. 1144. 

62. Uni®«» Tel. Co. v. 
American Bell Tel. Co, C C.Mass., 

, 10*6 F. 684, 696, reversed on other 
grounds 125 W. 342, 60 C.C.A. 220. 

63. Fla.—Southern Bell Tel., etc,, 
Cpw V. D’Alemberte, 21 So. 670, 39 
Fla, 26. 

62 p 13 note 30. 

b4; Fllu—Southern Bell Tel., etc., 
Co. V. D’Alemberte, supra. 

162 C.J. p 13 note 31. 
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which typewrites the tele^am as the message is 
received instead of requiring an operator to receive 
it in the Morse code and transcribe it^^ 

Transmitter, A transmitter of a telephone is 
the mouth piece, into which words are spoken, 
with the diaphragm, etc., immediately connected 
with it.®® 

The word ‘^pressure,” in telephonic art, has a 
technical meaning as used in relation to a trans¬ 
mitter.®*^ 


Trouble shooter, A trouble shooter is a lineman 
whose duty it is to ascertain the trouble on tele¬ 
graph®® and telephone®® lines; a workman who lo¬ 
cates ^'trouble” on wires one whose duty it is 
to trace out and remedy difficulties arising from the 
contact of telegraph wires with other wires one 
whose principal duty it is to discover and repair 
minor difficulties attending the telephone service, 
defective telephones, fallen wires, weakness of 
batteries, and grounding of wires.'^^ 


n. TELEGEAPH A3!ID TELEPHONE ASSOCIATIONS, COMPANIES, OE CORPORATIONS 


§ 5. Nature and Status 

Telegraph and telephone companies arc public serv¬ 
ice corporations engaged in a quasi-pubUc business, and 
their Instruments and apparatus are devoted to a public 
use; such companies receive from the public various 
valuable rights and franchises, and they are subject to 
certain well-defined duties to the public. 

Telegraph and telephone companies are public 
service corporations,*^® or quasi-public corpora- 
tions'7® or servants,*^® engaged in a quasi-public 
business,in many respects similar to that of 
common carriers, as discussed infra § 7, and their 
instruments and apparatus are therefore devoted 
to a public use;^’^ but they are neither municipal 
nor quasi-municipal corporationsSuch compa¬ 
nies receive from the public various valuable rights 


and franchises,*^® such as the right of eminent do¬ 
main, discussed in Eminent Domain, § 24, and are 
subject to certain well-defined duties and obligations 
to the public,®® such as to serve the public gen¬ 
erally® ^ and without discrimination,®^ and to con¬ 
duct their business in a manner conducive to the 
public benefit.®® 

Owing to their quasi-public character such com¬ 
panies are subject to legislative regulation and con¬ 
trols^ While the franchise for conducting such 
a business may be exercised by an individual as 
well as by a corporation, as discussed infra § 12, 
the fact that it is so exercised does not affect the 
public character of the business,®® or the obligation 
owing to the public,®® or its liability to legislative 


Pa.—re Teletype Mach. No. 
333S5, 191 A. 210, 211, 126 Pa. 
Super. SS3. 

68 . Ohio.—State v. Halliday, 56 N. 
m, lia, 61 Ohio St 352, 49 Ii.R.A. 
427, 

67. X7.S.—^American Bell Tel. Co. v. 
National Tel. Mfg: Co., Mass,, 119 
P. 393, 915, 56 C.C.A. 423. 

49 C.J. p 1340 note 44. 

66 . R.I.—Judgre v. Narragransett 
Electric ifigrhting* Co., 42 A. 507, 
21 R.L 128. 

66 . Ark.—Texarkana Telephone Co. 
V. Pemberton, 111 S.W. 257, 86 
Ark. 329. 

64 C.J. p 1314 note 9. 

701. Pa,—Combi: v. Delaware & A 
Telephone & T. Co., 15 Pa,Disi 
SIS. 

71. R.I.—Judgre T. Narragansett 
Electric Lighting Co., 42 A 507, 21 

128. 

72. Oal,^—^Dow T. Sunset Teh, etc., 
Co., 105 P. 587, 157 CaL 182. 

64 CJT. p 1315 note 13. 

73. TT.S.—LT. S. v. Western Union 
Tel. Co., D.C.N.T., 63 F.Supp. 377. 

K.T.—^New York Tel. Co. v. James¬ 
town. Tel. Corp., 26 N.RM 205x 282 
N.Y^ 355^-Central New York Tele- 
piiene ^ Telegraph Co. v. Awertlb 


92 N.E. 206, 199 N.Y, 128. 32 L.R. 
A.,N.S.. 494, 139 Am.StR. 878. 

Pa.—^Bradford County Tel. Co. v. 

Young, 198 A 96, 329 Pa. 433. 
R.r.—Kennelly v. Kent County Wa¬ 
ter Authority, 89 A 2d 188, 79 R.I. 
376. 

Tex.—Southwestern Bell Tel. Co. v. 
Texas State Optical, Civ.App., 253 
S,W. 877, 

62 C,J. p 16 note 53. 

OorporatloxL's baslnesa and activi¬ 
ties must be such as to make its 
rates, charges, and methods of opera¬ 
tion matter of public concern in order 
to be **public service corporation.”—> 
General Alarm, Inc. v. Underdown, 
Ariz., 2^62 P.2d 671. 

74. Iowa.—State v. Northwestern 
Bell Tel. Co, 240 N.W. 252, 214 
Iowa 1100. 

14 C.J. p 77 note 54. 

75. D.C,—Maaterson v. Chesapeake 
& Potomac Telephone Co^ 299 P. 
890, 52 APP.D.C. 23. 

62 C.J- p 15 note 56. 

76. U.S.—^Postal Cable Telegraph 
Co. V. Cumberland Telephone i& 
Telegraph Ca, C.C.T6nn., 177 E. 
726. 

62 C.J. p 15 note 66. 

77. Ind-—Hockett v* State, 5 N.E, 

, 178, 105 Ind. 250 55 Am.R. 201. 

16 " 


Mo.—Bess V. Citizens' Telephone Co.» 

287 S.W. 466, 315 Mo. 1056. 

78. R.I.—Kennelly v. Kent County 
Water Authority, 89 A 2d 188, 79 

R. I. 376. 

78. Me.—^Ayer v. Western Union 
Tel. Co., 10 A 496, 79 Me. 493, 1 
Am.S.R. 353. 

80. Me.—^Ayer v. Western Union 
Tel. Co., supra, 

62 C.J. p 15 note 61, 

81. lEad.—Central Union Tel. Co. v. 
Bradbury, 6 N.E. 721, 106 Ind, 1. 

Mo.—State v. Kinloch Tel. Co., 67 

S. W, 684, 93 Mo.App. 349. 

82. U.S.—State v. Delaware, etc., 

TeL Co., O.C.DeL, 47 F. 633, af¬ 
firmed 50 F. 677, 2 C.C.A 1. ' 

62 C.X p 15 note 63, 

83. Ind.—Central Union Tel Co. vt 

State, 19 N.B.< 0I4, 118 Inch'194„ 1# 
Am.S.B. 114. » 

84. Iowa—State v, Northwestern 

Bell Tel. Co.. 240 N.W. 252. 214 
Iowa 11001 f ‘ ^ , M t 

62 C.J. p 15 note 65. ^ . , , 

85.. Ind.—State v. Cadi"5yaHader, 87 
N.EL M NM 319,vl72 
W.Va—^Lowther v. Bridgeman,, SO; S- 
E. 410, 67 W.Va,30,6. 

86. Ind.^-Btate v. Cadwallad!er, 8T 
N.E. 644, 89 N.B. 3JL9, ,lf2 .Ind- 
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regulation and control.S7 It has been held that 
a rural telephone association organized for the con¬ 
struction and maintenance of a telephone line for 
the accommodation of its members is not a part¬ 
nership.^* 

I 5 , - As Public Utilities 

Telegraph and telephone companies usually are class¬ 
ed as public utilities, but the question whether a com¬ 
pany operating a telephone line is a public utility within 
the meaning of statutes placing public utilities under the 
supervision of a public service commission depends on 
the nature and purpose of the company's business, as 
public or private. 

Telegraph and telephone companies usually are 
classed as public utilities.^^ A corporation operat¬ 
ing a public telephone line is a public utility9<^ and 
it has been stated generally that a telephone line 
is a public utility but the question whether a 
company operating such line is a public utility with¬ 
in the meaning of statutes placing public utilities 
under the supervision of a public service commis¬ 
sion depends on the nature and purpose of the com¬ 
pany’s business, as public or private.^^ A telephone 
line which, with its connection with a through line 
telephone company, is open to accommodate such 
of the public as frequent a camp ^or public enter¬ 
tainment is a public utility.^* 

A mutual telephone company^ although organized 
as a private corporation or association, is a pub¬ 
lic utility when it renders or offers to render serv¬ 
ices of a public nature,^^ although it was not or¬ 
ganized for profit ;95 and, on the same principle, 
where a mutual company and the owners of a rural 
line operated in connection therewith make traffic 
connections with a public telephone line, enlarge 


their business by renting telephones to nonsub 
scribers, and permit their properties to be used fo 
several years as a public utility system, their tele 
phone business is subject to the supervision an< 
control of the public service commission.^* So J 
mutual telephone company extending its service t( 
anyone who may demand it except commercial tel 
ephone companies is a public utility, although i 
is not organized for profit and furnishes service; 
to its members at cost 7 and an incorporated co¬ 
operative company serving its stockholders at cost 
but also inviting the general public to use its pa^ 
stations under established rates, is a public utility.^* 

On the other hand, a mutual company or associa 
tion whose telephone system is limited strictly anc 
solely to the use of its members is not a public util 
ity,S3 even though a fee is exacted from nonmem 
bers for talking from a telephone on the company’; 
switchboard to one on the connecting line of an 
other like company nor does the fact that tht 
association is about to erect poles and wires ir 
the public streets under a license from the munici 
pal authorities fix its character as a public utility/ 
A company organized as a mutual telephone com* 
pany, its principal function being to operate a con¬ 
trol exchange for a number of rural telephone lines 
but affording telephonic communication for hire 
over one of its lines, is a public utility only as tc 
the line which the public is invited to use * 

I 7 , - As Common Carriers 

Telegraph and telephone conrrpanies frequently hav< 
been termed ‘^common carriers of news or Information,' 
and they have been held subject to laws relating tc 
the rights, duties, and Habllities of common carriers 
but they are not, strictly speaking, common carriers 


87. Pa.—Commonwealth v. Ameri¬ 
can !Dist. Tel. Co., 44 Pa,Co. 643. 
W.V6U—^Lpwther v. Bridgeman, 60 
S.E.' 410, 67 W.Va. 306. 

88 & Mo.—^Primm v. White, 142 S.W. 

802, 162 Mo.App. 604. 

62 C.J. p 16 note 70- 

8 ^, ‘i>.C.—Andrews v. Chesapeake & 
Potomac Tel. Co., 3>.C., 83 F.Supp. 
9^66. * 1 - s. 

N.M —^Mountain States Teh ? Tel. 
y/ Tqwn q£ BetcEV 244 .P.2d^ 
1112, 56 K.M. 416. 

62 CXJ.'P >16 note 72. , , 

90r, Ind.-—Public ' Serv^c^ ‘ Ccnimlsr- 
sion Vt Girtot^i' 12S8 N.E.''69^0, 189' 
'a:iM'627. 

f Ark.-r-Ajtjskansas .State l^ghwayT’ 
. .((Q^i^omissio-n vj Southwestern 

S-,W.2A 1002. M6. Ark:. 
jl0;9|9*^3!"Sh‘ P- I'l*' ^ S<i. 3R* Co.. 

m " ‘ ■ .«!•■■< -it-s 

•' a* ’ 


92. Ill,—^Palmyra Telephone Co. v. 
Modesto Telephone Co.., 167 N.E. 
860, 336 Ill. 158. 

62 C.J. p 16 note 75. 

93. Cal.—Camp Kincon Resort Co. 
V. Bshleman, 168 P. 186, 172 Cal. 
661. 

94. Mo.—^Peoples Tel. Exchange v. 
Public Service Commission, 186 
S.W.2d 631, 239 Mo.Appi 166. 

62 GX p 16 note 76. 

95. Ohio.—Celina & Mercer County 
Telephone Co. v. TTnion-Center 
^ut. Telephone Ass'n, 133 N.E. 
640," 102 Ohio Sh 487, , 21 A.L.R- 
1146., , 

62 C.J. p 16 note 77. 

96. ^ * ^n.-^tate v- ^ Trego Oount^ 

Co-op. 'Telephone Ob., 212 P. 9b 2, 

.112 Earn TOl.. * ' ^ t 

97. m.-^State Public Utilltfes Cbm- 
mission v. Noble Mut. Telephone 
Co., 109 N.E, '298, 268 Ill. 411, Ann. 

"i I -I . .rr 



98. Me.—Gilman v. Somerset Parm 
ers" Co-op. Telephone Co., 151 A 
440, 129 Me. 243. 

99. Cal.—^People v. Orange Count: 
Farmers', etc.. Assoc., 204 P. 871 
66 Cal.App. 205. 

62 C J. p 16 note 82. 

1 . Mo—State ex rel. Buffum T6le 

phone Co. v. Public Service Com 
mission. 199 S \V. 062, 272 Mo. 62'3 
h.B"^i®3L8C 820. T ; 

2 . Cal.—^Peoble v. bt-ange Count 
Farmers' & Merchants’ Ass'n, 20 
P. 873, 56 Cal.App. 205. 

Ill.—State Public Utilities Commis 
Sion V. Bethany Mut. Telephon 
Assoc., 110 N.E. 334, 270 Ill. 18: 

. Ann.*Cas.l91TB 495. 

3 . 'Mo.—^tafe ex ' rel. Eohman . 
Farmers* Mut. Telephone Co. 
Brown, 19 S.W.2d 1048, 323 M- 
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aMd their ohHgations and liabilities are not to be meas¬ 
ured by the same rules which are applicable to common 
carriers of goods. 

Telegraph and telephone companies frequenti}" 
have been termed "‘common carriers,”^ or ""common 
carriers of news or information.*’^ In some juris¬ 
dictions telegraph and telephone companies have 
been declared to be common carriers by constitu¬ 
tional or statutory provisions,^ which have been 
held merely declaratory of the common law,^ and 
they are therefore subject to laws which relate to 
the rights, duties, and liabilities of common car¬ 
riers.^ However, while such companies are in the 
nature of common carriers with respect to their 
quasi-public character,® and their duty to serve the 
public generally and without discrimination,^® and 
in being subject to legislative regulation and con¬ 
trol,they are not, strictly speaking, common car¬ 
riers,especially where a statute defining common 
carriers expressly excepts telegraph companies 
and their obligations and liabilities are not to be 
measured by the same rules which are applicable 
to common carriers of goods,even where the con¬ 
stitution provides that they shall be common car- 
riers.^^ So, while such companies are liable for 
negligence in the performance of their public du¬ 
ties, they are not liable as insurers.^® 

If a telephone and telegraph company is a com¬ 
mon carrier within a statute providing that obliga¬ 
tions of a common carrier cannot be limited by gen¬ 


eral notice, it is a common carrier only of mes¬ 
sages intrusted to it for transmission and delivery, 
and is not a common carrier with respect to its 
business of furnishing facilities by which one per¬ 
son transmits messages to another by word of 
mouth.^^ A rural cooperative telephone line which 
does not render telephone service for hire is not 
a common carrier, although it erects poles and 
strings wires upon the public highways.^^ 

§ 8. Constitutional and Statutory Provisions 
in General 

General rules as to the validity and construction of 
statutes apply with respect to statutes relating to tele¬ 
phone and telegraph companies. 

General rules apply in the construction of stat¬ 
utes relating to telephone and telegraph compa¬ 
nies^® and in the determination of the validity of 
such statutes.2® 

§ 9. Incorporation and Organization 

Where the formation and incorporation of telegraph 
and telephone companies are regulated by special con¬ 
stitutional and statutory provisions, corporations within 
the terms of these provisions may be organized. 

Where the foi:amation and incorporatio'n of tele¬ 
graph and telephone companies are regulated by 
special constitutional and statutory provisions, cor¬ 
porations within the terms of these provisions may 
be organized,21 but a charter may be granted only 


4 . Okl.—^W. XT. Tel. Co. v, Jordan 
Petroleum Co., 23S P.2d 820, 205 
Okl. 452. 

62 C,J. p 17 note 87. 

Status of tele^rapii company: 

As common carrier in transmis¬ 
sion of money see Infra § 248. 
Furnishing messenger service as 
common carrier see infra § 277. 

5. U.S.—^Muskogee Nat. Tel. Co. v. 
Hall, Ind.T., 118 P. 382, 56 C.C.A. 
208. 

62 C.J. p 17 note 88. 

Coxamoa carrier of intelligeiLoe 

S.C.—^Miller v. Central Carolina Tel. 
Co„ 8 tS.B.2d 355, 194 S.C. 327, 
127 A.L.K. T22. 

62 C.J. p 17 note 88 lal. 

e. Mass.—^Wilkinson r. New Eng¬ 
land Tel. & Tel. Co., 97 N.E,2d 413, 
327 Mass. 132. 

7. S.C.—Reaves v. Western Union 
Telegraph Co., 06 S.E. 295, 110 S.C. 
233. 

8. Ky.—Western Union Tel. Co. y. 
Eubanks, 38 S.W. 1068, 100 Ky, 
691, 18 Ky.L, 935, 66 Am.S.R. 361. 
36 LJEl A. 711. 

62 C.J* p 17 note 91. 

9i Iowa.—State v. Northwestern 


Bell Tel. Co., 240 N.W. 252, 214 
Iowa 1100. 

62 C.J. P 17 note 92. 

10 . I>el,~Clemens v. W. U. Tel. 
Co„ 28 A,2d 889, 3 Terry 138 

Iowa,—State v. Northwestern Bell 
Tel. Co., 240 N.W. 252, 214 Iowa 
1100. 

62 C.J. p 17 note 93. 

11 . Okl.—W. U. Tel. Co. v, Jordan, 
Petroleum Co., 238 P.2d 820, 205 
Okl. 452. 

62 C.J. p 17 note 94. 

12 . Tenn,—Marr v. Western Union 
Tel. Co., 3 S.W. 496, 85 Tenn. 629. 

62 C.J- p 17 note 95. 

13. Cal.—Hart v. Western Union 
Tel- Co., 6 P. 637, 66 Cal. 679, 56 
Am.R. 119. 

14. Iowa,—State v. Northwestern 
Ben Tel. Co., 240 N.W. 252, 214 
Iowa 1100. 

62 C.J. p 18 note 97. 

15. S.C.—^Poteet V. Western Union 
Tel- Co., 55 S,E. 113, 74 ac. 491. 

16. U.S—Primrose v. Western Un¬ 
ion Tel. Co., Pa., 14 S.Ct. 1098. 164 
U.S. 1. 38 UEd. 883. 

62 C.J. p 18 note 1. 

17. CaJ.—Riaboff v. Pacisac Tele¬ 


phone & Telegraph Co., 102 P.2d 
465, 39 Cal.App.2d Supp. 775. 

18. Neb.—State v. Southern Elk- 
horn Telephone Co., 183 N.W. 562, 
106 Neb. 342. 

62 C.J. p 18 note 99, 

19. PsL —^Bell Tel. Co. v. Borough 
of Fox Chapel, Com.Pl., 91 Pittsb. 
Lreg J. 141, 34 Mun.UR. 16$. 

Wash.—City of Seattle v. W. U. Tel. 

Co., 163 P.2d 869, 21 Wash.2d 838. 
Statute held not impliedly repealed 
Cal.—^LfOs Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 773, 32 
Cal 2d 378, appeal dismissed 69 
S.Ct. 737, 336 U.S. 929, 93 L Ed. 
1090. 

20. Ohio.—Short v. Ohio Bell Tel, 
Oo., App., 37 N.E.2d 439. 

21. Ind —McCallister v. Shannon- 
dale Co-Operative Telephone CX>., 
94 N-E. 910, 47 Ind^App. 617. 

62 C.J. P19 iiote 2 fb], Co]. ^ 
Statute held applicable 

Telephone company, generating 
electric energy fox conduct of its 
business, was within state statute 
authorizing organization of corpora¬ 
tions for generation, transmission, 
etc., of electricity for lighting, heat¬ 
ing, power, manufacturing,' other 
purposes.’*—City of Roswell, N, M. 
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by the appropriate authority.-2 Telephone com¬ 
panies, in the absence of other provision, may be 
incorporated under statutory provisions relating to 
telegraph companies, as discussed supra § 3. A 
nonprofit association which undertakes to install a 
telephone service for the use of its members only 
is not a telephone corporation within the meaning 
of statutes regulating the incorporation of telegraph 
and telephone companies.^^ On the other hand, 
a partnership association operating a telephone plant 
is a ^'telephone company^' within a statute defin¬ 
ing such a company to be any person or persons, 
firm or firms, copartnership or voluntary associa¬ 
tion, joint stock association, etc., engaged in trans¬ 
mitting telephone messages.^^ So a company in¬ 
corporated to maintain an electric burglar alarm 
system has been held to be a ‘^telegraph company” 
within the meaning of a statute authorizing the in¬ 
corporation of telegraph companies,^^ as has a com¬ 
pany incorporated to send out news of world affairs, 
sporting events, etc., by tickers electrically oper- 
ated.26 Where a duly incorporated, solvent, pub¬ 
lic service telephone company continues to trans¬ 
act business for which it was incorporated after the 
expiration of its charter by lapse of time, and later 
executive officers make, in good faith, an effort to 
reincorporate for the purpose of conducting the 
same business in the same corporate name, and con¬ 
tinue to do so, the new telephone company is a de 

facto corporation.^^ 

A statute authorizing the formation of a cor¬ 
poration to acquire and operate telephone or tele¬ 
graph lines, or both, does not authorize the oper¬ 
ation of several unrelated public services by one 
corporation so that the charter of a telephone and 
telegraph corporation may not be amended to au¬ 
thorize the corporation to operate electric light, 
heat, power, gas, and water businesses.28 On ap¬ 


peal from an order of a public service commission 
refusing to approve an amendment of the charter 
of a telephone and telegraph corporation, the court 
may not decide whether powers granted to other 
corporations in charters which are not before the 
court are in contravention of a statute designat¬ 
ing the purposes for which public service corpo¬ 
rations can be organized.^^ 

§ 10. Capital, Stock, and Stockholders or 
Members 

The general corporation law, as limited by particular 
statutes relating to telegraph or telephone companies, 
ordinarily determines the rights and liabilities of tele¬ 
graph OP telephone companies and their stockholders with 
respect to the capital and stock of such companies. 

The general corporation law, as limited by par¬ 
ticular statutes relating to telegraph or telephone 
companies, ordinarily determines the rights and lia¬ 
bilities of telegraph or telephone companies and 
their stockholders with respect to the capital and 
stock of such companies.^<^ A provision in the con¬ 
stitution of an association organized to maintain 
a telephone system requiring members to offer their 
stock for sale first to the association is a mere con¬ 
dition precedent attached to the right to sell stock, 
and is not an unreasonable restraint on the aliena¬ 
tion of stock,31 and members who fail to make such 
offer cannot complain that the association is not 
empowered to take title.32 Where the articles of 
an unincorporated rural telephone association pro¬ 
hibit members from selling a share without first 
offering it to the association, except that a purchaser 
of a farm shall have the first right to purchase the 
share, the mere conveyance of a farm by warranty 
deed does not confer the vendor's membership on 
the purchaser,^3 and the association may enjoin the 
purchaser from connecting with and using the tele¬ 
phone line.3i A telephone company having a sur- 


V. Mountain States Telephone & 
Telegraph Co., aaAJNT.M., 78 F.2d 
379. 

22 . U.S.—^Doboy, eta, Tel. Co. v. Be 
Magathias, C.CGa., 25 F, 697. 

62 C.J. p 1^8 note 2 [a]. 

2^ Cal.—^People v. Orange County 
Farmers’ & Merchants’ Ass'n, 204 
P; 873, 66 Caa.App. 2G6. 

24. Ohio.—O^lina & Mercer County 
Telephoiae Co-, v. Union-Centei^ 
iMut. Telephone ■ Ass’n, 133 IST.E. 

Ohio St. 487, 21 A.Lf,R. 

I 1V . ^ . ; I ^ 

\ 25., N.T.—HolJB^es., Electric Protecj 


25- K.Y.—Stock Quotation Tele¬ 
graph Co V. Hayes, 200 N.T.S. 
188, 120 Misc. 644. 

27- Neb.—Brown v. Price, 1 N.W. 
2d 319, 140 Neb. 644—^Elson v. 
Schmidt, 1 N.W.2d 314, 140 Neb. 
646, 138 A.L.R. 641. 

28. Va.—South East Public Service 
Corporation of Virginia v. Com¬ 
monwealth ex rel. State Corpora¬ 
tion Commission, 181 S.E. 448, 165 
Va Tie. 

28- Va—South East Public Serv¬ 
ice Coifyoraticsn of Virginia v. 
Commonwealth ex r.el. State Cor¬ 
poration' Commission, supra 

30. Inl-^'tate v. I)p.y, 123 
“ 402, 189 Iiid. 243. , , ,, ‘ ' , 


Issuance of stock for purchase of 
property of other telephone com- 
pany 

Wis.—Citizens’ Telephone Co, v. 
Railroad Commission, 146 N.W. 
798, 157 Wis, 498. 

62 C.J. p 19 note 14 [a]. 
Ownership and votiner of stock 
Ind.—State v. Day, 123 N.E. 402, 188 
Ind. 243. 

62 C.J. p 19 note 14 [b]. 

31. Mo.—^Aubuchon v. Aubuchon, 
?00 S.W., 684, 198 Mo.App 316. 

32. Mo*.—Aubuahon v. Aubuchon, 
supra 

33. l 9 Wa—Cantnl Telephone Co. v. 
Fisher, 138 N.W. 436, 157 Iowa 
203, 42 l4.R.A.,N.S., 1021. 

34L Iowa—Cantnl Telephone Co. v. 
Fisher, supra 
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plus may legally distribute such surplus as a divi¬ 
dend, and, if all the shareholders agree, a formal 
declaration of the dividend is unnecessary-^® 

§ 11. Powers 

Telegraph and telephone companies may exercise 
such powers, and only such, as are expressly or im- 
pHedly conferred on them. 

As in the case of corporations generally, telegraph 
and telephone companies may exercise such powers, 
and only such, as are expressly or impliedly con¬ 
ferred on them.36 Since, however, the term '"tele¬ 
graph*^ ordinarily includes the telephone, it has been 
held that a company incorporated as a telegraph 
company may carry on a telephone business,al¬ 
though there is also authority to the contrary, 
and that telephone companies may exercise many 
of the rights and privileges conferred in terms on 
telegraph companies, as discussed supra § 3. A 
company incorporated as a telegraph company may 
also engage in a ticker business, since it is sub¬ 
stantially of the same character,and, if a tele¬ 
graph or telephone company is authorized by stat¬ 
ute to transact any business in which electricity 
over or through wires may be applied to any use¬ 
ful purpose, such company may conduct an electric 


lighting business.<<^ Except as the statute may re¬ 
quire it, the written consent of its stockholders to 
the acquisition by a corporation of lines outside the 
state is not necessary.^i a telegraph company has 
no right to operate outside the territory designated 

in its charter.‘^2 

§ 12. Franchises Generally 

The right to carry on a public telegraph or tele¬ 
phone business with the rights and privileges usually 
Incident thereto ordinarily is termed a ^'franchise," and 
such franchise is incorporeal property, which is ex¬ 
ercised by, and pursuant to, legislative authority. 

The right to carry on a public telegraph or tele¬ 
phone business with the rights and privileges usual¬ 
ly incident thereto ordinarily is termed a “fran¬ 
chise.”^® Such franchise is incorporeal property,^* 
which is exercised by, and pursuant to, legislative 
authority,^® and may, under appropriate authority, 
be conferred by ordinance.'*® The right to exer¬ 
cise the franchise may be inquired into by quo war¬ 
ranto, as discussed in Quo Warranto § 14, and it 
ma y be forfeited if it was illegally or improperly 
granted or for nonuser or misuser, as discussed in¬ 
fra § 19. The franchise consisting of the rights 
and privileges incident to such a business is, how- 


35- Pa-—^Young v. Bradford County 
Tel. Co., 19 A.2d 134. 341 Pa. 334. 
35. Term.—Doty r. American Tele¬ 
phone & Telegraph Co., 135 S.W. 
1053, 123 Term. 823. Ann.Cas.l912C 

im. 

52 C.J. p 20 note 21, 

Power to: 

Contract with other companies see 
infra 5 16. 

lamse franchise or property see 
infra § 15. 

Sell franchise or property see in¬ 
fra § 14. 

l^&wer to issne negotiable paper 

Xj.s.—^In re Great Western Tel. Co,. 
B.arU., 10 F.Cas,No.5,740. 6 Biss. 
363. 

37. XJ.S.—Cumberland Tel., etc., Co. 
V. United Electric B. Co., C»C. 
Term., 42 P. 273. 12 UR.A. 544. 

62 C.J. p 20 note 23. 

38. Tenn.—^Home Tel. Co. v. Hash- 
ville, 101 S.W. 770, 118 Tenn. 1, 11 
Ann .Ca s . 824. 

33. Ill.—^Midland Tel. Co. v. Na¬ 
tional Tel. News Oo., 86 N.E. 107, 
236 HI. 476. 

40 . Idd.—Bro>wn v. Maryland Tel., 
etc., Co., 61 A. 338, 101 Md. 574* 

41. Tenn.—Western Union Tele¬ 
graph Co. V. Nashvill4. C. & St. L. 
Ry. Co.. 182 S.W. 254> 133 Tenn- 
691. 

42 . N.T.—People ex rel. Western 
Union Telegraph Oo. v* Publlb 


Service Commission of New York, 
Second Dist., 183 N.Y.S, 659, 192 
App.Biv. 748, reversed on other 
grounds 129 N.E. 220, 230 N.Y. 95, 
12 A.L.R. 930, motion denied 130 
NR 933, 230 N.Y. 667. 

43. W.Va.—^Lowther v. Bridgeman, 
50 S.B. 410, 67 W.Va. 306. 

62 C.J. p 20 note 31. 

Franchise to use streets or high¬ 
ways see infra § 23 et seg. 

44. Me.—Gilman v, Somerset Farm¬ 
ers' Co-op. Telephone Co., 151 A. 
440, 129 Me. 243. 

45. W.Va.—^Uowther v. Bridgeman, 
50 S.E. 410, 67 W.Va. 306. 

Wls.—^State V. Milwaukee, Inde¬ 
pendent Tel. Co., 114 N.W. 108, 133 
Wis. 588. 

Itefnsal to accept sabscrlhers 

Where a corporation, authorized to 
furnish telephone service through a 
territory, and another company, with 
which the corporation has a co-ntract, 
operates in the same territory, such 
o;ther company cannol^ through t]^e 
corporation’s refusal to accept new 
suhs<inbers, gain the right to an ex¬ 
clusive franchise in the territory, 
and the residents can select the com¬ 
pany most desirable and convenient 
to themselves.—Huntington Tele- 
j^one Cn. v. Public Utilities Com¬ 
mission, 170 A. 679, 118 Conn* 71. 

48. U.S.—^Phenlx City, Ala v. South- 
dm Bell Telephone* & Telegraph 
Co., D.C.Ala, 33'F.SUpp. 283. 


Implied authority 

While the authority of a munici¬ 
pality to make a franchise contract 
for local telephone service for Itself 
and its citizens may not be given in 
express words, it is fairly implied 
and essential to the declared pur¬ 
pose of modem municipalities.—Fink 
V. Clarendon, Tex.Civ.App., 282 S.W. 
912—44 O.J. p 222 note 42 [d]. 
Constitatloa not violated 

Ordinances which granted fran¬ 
chises to telephone company, which 
did not purport to make the grant 
exclusive, were not violative of pro^ 
vision of constitution relating to the 
making of irrevocable grant of spe¬ 
cial privileges or Immunities.—^Phe- 
nix City, Ala, v. Southern Bell Tele¬ 
phone & Telegraph Co., D.C.Ala, 33 
P.Supp. 283, 

Bstoppel 

Consolidated telephone company, 
one of whose predecessor^ accepted 
purported franchise ckmferred 
city ordinance, was not estopped to 
claim under legislative perpetual 
franchise.—City of yOsceoIa v. Middle 
States Utilities Co., 267 N.W. 340, 

> 2T9 Iowa. 192 l. 

I Ox^dhKakoo held ttnnecessary^ ' 

Where proceedings’ for telephone 
fraiichise were Initiate by applicant 
by petition, enactment of ordtomce 
was unnecessary before submission 
of proposition td eIectors.-M3i,ty* of 
I Pella V. FbWlerit 244 NWi 734, . 216 
f Iowa 90. . ■ ^ 
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«ver, distinct from the franchise to exist as a cor¬ 
poration,^^ and need not necessarily be granted to 
a corporation, but may be granted to an individual, 
notwithstanding the statute under which the grant 
is made refers in terms to “companies.”^^ It has 
also been held that individuals may own and con¬ 
duct a telephone system without legislative author- 
itySO and without a franchise^! unless there is some 
legislative restriction on such right, although leg¬ 
islative authority is undoubtedly necessary for the 
•exercise of the right of eminent domain, as dis¬ 
cussed in Eminent Domain § 22, and the right to 
•occupy streets or highways must be derived either 
directly or indirectly from legislative authority, 
as discussed infra § 24. 

Alteration or amendment of franchise. A reser¬ 
vation by the legislature of the right to alter and 
amend franchises granted by the state to telegraph 
companies rests on the moral obligation to act in 
good faith with the incorporators.^^ 

'Construction and effect of grant. The meaning 
of an ordinance granting a franchise to a telephone 
company is required to be determined from the or¬ 
dinance as a whole and may not be determined by 
any isolated words of the ordinance.^^ The grant 
of a franchise to build, ''own,'' and control,54 or to 
•erect, maintain, and operate,55 a telephone line au¬ 
thorizes the purchase of one which is already in 
existence; but where such purchase has been made 


the function of the grant is fulfilled and the gran¬ 
tee cannot thereafter erect and operate another sys- 
tem.56 The fact that the incorporation of a tele¬ 
phone company is incomplete at the time a priv¬ 
ilege is granted to it by a municipality does not af¬ 
fect its right thereto nor can a municipality 
which has granted rights and privileges to a tele¬ 
phone company organized under the laws of the 
state question the validity of the company's incor¬ 
poration in a suit to restrain the municipality from 
interfering with the exercise of the rights which 
it has granted.58 ^ telephone company authorized 
by statute to maintain a long-distance line through 
municipalities without obtaining a franchise from 
each municipality is not denied any constitutional 
right by a statute requiring it to obtain a local 
franchise in order to maintain a local exchange.59 
A telephone company doing business after the ex¬ 
piration of its franchise is not liable to a city for 
a per cent of the proceeds of its telephone business 
as provided by the charter provisions granting 
the franchise where there is no ordinance fixing 
compensation based on earnings for the privilege 
of doing business.®^ 

Duration and termination of grant. A limita¬ 
tion of the term of a franchise to a specified time 
has been held valid.®i A grant for an indefinite 
period is limited to the corporate life of the gran¬ 
tee but it is otherwise where the grant is to 
a corporation, its successors and assigns.®® 


47, Neb.—Western Union Tel. Co. v. 

Omaba, 1Q3 N.W. 84, 73 Neb. 527. 
Ohio.—Gratiot, etc., Tel. Co. v. 
Brownsville Farmers* Tel. Co., 13 
Ohio N.P.,N.S., 429. 

4S. Ind —State v. Cadwallader, 87 
N.E. 644, 89 N.E 319, 172 Ind. 619. 
yrNsu .—liowther v, Bridgeman, 60 
S.E. 410, 67 W.Va. 306. 

•4a.' W.Va,—^Lowther v, Bridgeman, 

supra. I 

^ Ind.—Meigee v. Overshiner, 49 
NJ^ 951, 150 Ind. 127, 65 Am.S.R. 

. 358; 40 L.R.A. 370. 

—Bishop V. Riddle, 113 S.W. 
151, 61 Te^Civ.App. 317. 

JEyi—Cumberland T4., etc., Co. 
y. Cartwright Creek Tel. Co., 108 
S.W. 875, 128 Ky. 395, 3^2 Ky.Lr. 
1357, 

€2 G.J. p 20 note 40. 

^ N.T.—People ex rel. Western 
^ ’' union Telegraph, . Co. v. Public 
'Seitt^be CbihmEssioh of New YprlS:, 
Second Dist, 183 N.Y S. 669, 192 
‘ \ 74^ reversed bn o^er 

’ ^oHinds 129 N.Ef. 220; 235 N.T. 96, 
i 'l2 A.E.R. 33 a, inotidn denied 13K)- 


93 , 3 ; >235 NiT.: 1557.?' " r- - 



graph Co., I>.C.Ala., 33 P.Supp. 
283. 

Construction and operation of grant 
of right to use streets or high¬ 
ways see infra § 27 et seq. 

54, S.B. —^Ege v. Centerville Tele¬ 
phone Exchange Co., 147 N.W. 70, 
33 S.D. 648. 

55. Mo.—'Eby v. Lathrop, 107 S.W. 
410, 128 Mo.App. 316. 

50, Mo.—^Eby v. Lathrop, supra. 

57. N.J.—State V. Citizens* Tel. Co., 
9 N.J.L.J.' 210. 

58 , XJ.S.—Old Colony Trust Co. v. 
Wichita, C.C.Kan., 123 F. 762, af- 

j finhed 132 F. 641, 66 O.C.A. 19. 

53u Iowa,—Cherokee v. Northwest¬ 
ern Bell Telephone Co., 202 N.W. 
886, 199 Iowa 727. 

60. U.S,—City of Tulsa v. So-uth- 
westem Bell Telephone Co., D.C 
OKL, 5 F.Supp. 822, atomed, CC. 
A., 76 F.2d 343, C;^i:iorari defied 
. ,55 SS.Ct.,65S, 296 U.S. T44. 79 L-fild. 
, . . 

Iowa.—C&y of Pella v. Fowler, 
' • ’ 244 N;W. 734, 215 Iowa 90. 

’' ;-'£i' ^ 


can exclude telephone corporation 
from placing poles and wires in 
streets, power to impose reasonable 
conditions where consent is given 
must be implied, and among condi¬ 
tions which it can rightfully impose 
IS one limiting duration of fran¬ 
chise.—State ex inf. McKittrick ex 
rel. City of Lebanon v. Missouri 
Standard Tel. Co., 85 S.W.2d 613, 337 
Mo. 642. 

CoxuBtltutioiLal limltatloii 

Provision of constitution limiting 
term of franchise which can be 
granted by certain cities or towns 
was inapplicable to ordinances 
granting franchises to telephone 
company, where ordirancos were 
adopted and accepted prior efteo- 
tive date of constitution.—^Phenix 
City, Ala-, v. Sou^iern Bell Tele¬ 
phone & Telegr^h Co., D.C.Ala, 33 
F.Supp. 283. , ^ , 

62. Ill.-^People v. Commercial Tele- 
' phone & Telegraph Co., 115 N.E, 
37 j9, 277 HL 265, L.R.A.1917D 764. 

^ ' ' 

U.S.-^—OWensbojFO v. Cumberland 
Telephone & Telegraph Co., Ky., 
^ ' 33 S.Ct; •988, 230 U.S. 68. 57 L.Ed. 
I 1389. 
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§ 13. Foreign Companies 

within constitutional limitations, foreign telegraph 
and telephone companies are atnenabie to the laws of 
the state In which they seek to do business. 

Subject to the rule that a state cannot interfere 
with interstate or foreign commerce, foreign tele¬ 
graph and telephone companies are amenable to 
the laws of the state in which they seek to do 
business,®^ and, except as restricted by constitu¬ 
tional provisions, a state may impose such condi¬ 
tions precedent to the doing of business in the 
state,or such regulations as to the nature of the 
business to be transacted,®® as it sees fit. 

§ 14. Sale of Franchise or Property 

A telegraph or telephone company cannot, without 
legislattve authority, alienate its franchises or property 
necessary for th^ exercise of such franchises, but the 
legislature may authorize a sale or transfer of such 
franchises and property; and whether the authority has 
been conferred, the extent of such authority, and the 
effect of a sale or transfer pursuant thereto are to be 
determined by the language of the statute. 

The general rule that quasi-public corporations 
having public duties to perform cannot, without 
legislative authority, disable themselves from dis¬ 
charging such-dtrties applies to telegraph and tele¬ 
phone companies.*'^ It has accordingly been, held 
that a telegraph or telephone company cannot, with¬ 
out legislative authority, alienate its franchises,®* 
or property necessary for the exercise of such fran¬ 
chises,®* and that a railroad company having also 
a franchise to maintain and operate a line of tele¬ 
graph cannot alienate the latter franchise.^® It is. 


however, within the power of the legislature to au¬ 
thorize a sale or other transfer of such franchises 
and property^! jn the absence of any constitutional 
prohibition ;72 and legislative authority to sell or 
transfer may be implied when the grant is to the 
company, its successors and assigns. 

Whether the authority has been conferred, the 
extent of such authority, and the effect of a sale 
or transfer pursuant thereto are to be determined 
by the language of the statute,'^ and a statute re¬ 
lating expressly to telegraph or telephone com¬ 
panies will prevail over statutes relating to cor¬ 
porations generally.^® Authority to lease or mort¬ 
gage does not include authority to sell,'?® nor does 
authority to hold and convey such real and person¬ 
al property as may be proper for the construction 
and maintenance of its lines authorize such a com¬ 
pany to sell its franchise or property necessary for 
the exercise thereof.'?'? 

Where a sale or transfer is authorized, a com¬ 
pany may sell its property, franchises, and privileges 
in whole or in part to another like company organ¬ 
ized under similar laws,?* subject, in some jurisdic¬ 
tions, to the approval of the public service com¬ 
mission.?* A transfer of all the property of a com¬ 
pany carries the franchise to operate the system,, 
although the franchise is not mentioned in the in¬ 
strument of transfer** and the assignee, operat¬ 
ing under the franchise for several years, will be 
bound thereby.*?’ 

If authority to sell is conferred by statute, a sale 
made pursuant thereto is not illegal because it is. 


04 . XJ S.—^Ivy V. Western Union 1 
Telegraph Co., C.C.Ark., 165 F. j 
371, reversed on other grounds 
177 P, €3, 106 C.C.A, 481. 

62 C.J. P 21 note 66 . 

65. Cal.—Western Union Tel. Co. v. 
Superior Court of Sacramento 
County, 115 P. 1091, 15 Cal.App. 
679. 

62 C.J. p 21 note 68 . 

66. Mich.—^American Telephone & 
Tel. Co. V, Secretary of State, 123 
NW. 668 , 159 Mich. 195. 

62 C.J. P 21 note 59. 

67. "CT-S.—Cumberland Tel., etc., Co. 
V. Evansville, C.C.Ind, 127 P, 187, 
affirmed 143 F. 238, 74 C.C.A. 368— 
Atlantic, etc., Tel. Co. v. Union 
Pac. R. Co., C.C.Neb., 1 F. 745, 1 
McCrary, 188. 

68 . U.S—Cumberland Tel., etc., Co. 
V. Evansville, C.C.Ind., 127 P. 187, 
affirmed 143 P. 238, 74 C.C.A. 368. 

62 C.J. P 21 note 62. 

68. U.S.—Cumberland Tel., etc., Co 
V. Evansville, supra. 


70. U.S —Western Union Tel. Co. 
v. Union Pac. R. Co., 3 F. 1, 1 Mc¬ 
Crary 418. 

62 C.J. p 22 note 64. 

71. Ill.—State Public Utilities Com¬ 
mission V. Romberg, 114 N.E. 191, 
275 Ill. 432. 

62 C.J, p 22 note 66. 

72. Ala—Western Union Telegraph 
Co. V. Louisville & N. R. Co., 81 
So. 44, 202 Ala 642. 

62 C.J. p 22 note 67. 

73. Ill. —People V. Commercial Tele¬ 
phone & Telegraph cfo., 115 ISr.E. 
379, 277 Ill, 2-65, L.R.A,1917D 704. 

74- U.S.—City of Port Worth v. 
Southwestern Bell Tel. Co., C.C.A. 
Tex., 80 P.2d 972, rehearing denied 
81 P.2d 1016. 

62 C.J. p 22 note 69. 

Bight of support 

Telephone or telegraph company^® 
“lines” within statute authorizing 
sale thereof included not only wi^es 
and poles, but also right to .have 
them supported by land to which 
they were attached.—City of Fort 

22 


Worth V. Southwestern Bell Tel. Co.,, 
supra 

75. NT.T.—In re Bronson, 164 N.T.S. 
179, 177 App. 374, affirmed 117 N. 
E. 1062, 221 N.Y. 661. 

62 C.J. p 22 note 70. 

76. U.S.—Cumberland Tel., etc., Qck 
V. Evansville, C.C.Ind, 127 P. 187, 
affirmed 143 F. 238, 74 C.C.A. 368. 

Ill.—People V. Commercial Tele¬ 
phone & Telegraph Co., 115 NTE. 
379, 277 Ill. 265, L R.A.1917I> 704. 
77- U.S.—Cumberland Tel, etc , Co. 
V. Evansville, C.C.Ind., 127 F. 187, 
afflmed 143 F. 238, 74 C.C.A 368. 
78. BL—‘State Public Utilities Com¬ 
mission V. Romberg, 114 N.E. 191, 
275 Ill. 432. 

62 C.J. p 22 note 71. 

; 79. Bl.—State Public Utilities Com- 
i mission V. Romberg, supra 
t 62 C.J, p 22 note 72. 
sa U.S —Wichita yi Ol4 Colony 
Trust Co., Ran., XZ2 641, 66 
I C.G.A 19 . . . , \ 

81. Mich—Traverse City y. Citi¬ 
zens’ Telephone Co., 161 N.W. 

I 195 Mich 373. " 
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the result of a ruinous rate war and for the pur¬ 
pose of ending further competition.S2 A telephone 
line with its appurtenances, consisting of wires, 
poles, and telephones, being attached to the realty, I 
could not be severed therefrom so as to authorize 
the recovery by a purchaser of the line, independ¬ 
ently of a right to recover that part of the prop¬ 
erty which is realty.^2 The forfeiture and cancel¬ 
lation of a contract for the sale of a telephone sys¬ 
tem, in accordance with the provisions of the con¬ 
tract, may not be withheld merely because a rel¬ 
atively small payment had been made on the con¬ 
tract after notice of forfeiture was given by the 
seller, where the entire balance remained unpaid 
at the time of trial and no action was taken by the 
buyer.^^ The buyer is not entitled to recover dam¬ 
ages against the seller for fraud in the sale where 
such fraud is not established.^^ 

Transfer of unaccepted grant. Where a munici¬ 
pal ordinance grants a franchise to a telephone com¬ 
pany on certain conditions which are not accepted 
by the company, an assignment of the franchise 
passes no rights to the assignee.^® 

Consent of municipality. If the sale of the fran¬ 
chise or property is authorized by statute it may be 
made without municipal consent,S7 but the legis¬ 
lature may authorize a municipality to attach to the 
grant of a telephone franchise the condition that 
it shall not be assigned or transferred without the 
consent of the municipality.®® Where a municipal¬ 
ity by contract retains the power to give or with¬ 
hold consent to a sale, the state may withdraw such 
power before it is finally exercised, and delegate it 
to the public service commission.®® A telephone 
company holding a municipal franchise cannot, 
without the consent of the municipality, purchase 
another system constructed under another franchise 
and operate both separately without having acquired 
the other company’s franchise as well as its prop¬ 
erty.®® 


Consent of stockholders is essential to a valid sale 
of all the property of a telephone company.®^ A 
statute forbidding a sale unless sanctioned by a cer¬ 
tain proportion of the stockholders of the selling 
company does not require such consent to a con¬ 
tract by which a telegraph company grants to an¬ 
other the privilege of stringing wires on its poles.®^ 
It has been held that an ag-reement between stock¬ 
holders to consent to the sale of a telephone com¬ 
pany’s assets to another company is unenforceable 
in an action by one stockholder against the other 
stockholders who were parties to the agreement 
for damages resulting from their voting against 
the proposed sale at a stockholders’ meeting.®® 

Who may question assignability. A municipality 
may, by acquiescence for a long period of time after 
an assignment of a franchise has been made and 
acted on by the assignee, be estopped to object that 
the franchise was not assignable.®^ A person who 
complains of the order of a state public service com¬ 
mission permitting one telephone company to pur¬ 
chase a controlling interest in another cannot raise 
the question whether the purchase violates the Fed¬ 
eral Anti-Trust Act without showing some special 
damage to himself.®^ 

§ 15. Leases 

Ordinarily a telegrai>h or telephone company may not 
lease its franchises and property without legislative au¬ 
thority, but such a lease may be made if authorized by 
statute, subject to statutory requirements and restric¬ 
tions, and the parties to the lease are bound by valid 
conditions or covenants therein. 

The same principles which prevent a telegraph 
or telephone company from selling its franchises 
and property without legislative authority, discussed 
supra § 14, have been held to prevent a lease of 
them,®® or to prevent a railroad company having 
such a franchise from leasing it to a telegraph com¬ 
pany,®*^ although it has been held that a lease by 
an ordinary telegraph company of the property and 


Tenn.—State v. Cumberland Tel., 
etc*, Co., 8S S.W. 890, 1X4 Tenn. 
194. 

B3- Cta.—Hhyne v. , ICayhugb, 119 
S.B. 522, 156 Ca, 248. 

54. Wash.—V. B^ley, 35 P,2<i 
; 37, 178 Wash. 490. 

S&, Wasli.^Wall V. Baileyv 

Ind.—Cumberland Telei^ne M 
' ' Telegraph Co. v. Mt. Vernon, 94 
714, 176 Ind. 177. , , .j - 

62 e.J. p ^3 note 80. , 

.873 Mich.—Michigan Tel.‘ Co. v. St- 
Joseph, RO N.W. 38*3, 121' Mich, 

■'*>^.90 Ain'S. b!'5*^0, 47 87. 

yi 'Tel^ 



427, 86 Wash. 309, Li.R.A.1917P 

1178. 

89 . Ind.—Central Union Telephone 
Co. V. Indianapolis Telephone Co., 
126 N.E: 628, 189 Ind. 210. 

62 C.J. p 23 note 83. 

90 . W.Va.—City of Wheeling v. 
Cho'JQjpaailgft ^ Potomac ttlephone 
Co„ 96 SB, 653, 82 W.Va. 208. 

^ 1 . Ga.—^Bridges v. Southern Bell 
Telephone & Telegraph qo., 76 S. 
E. 996, 12 Ga.Aj;>p. Ip8. 

98 * N.Y.—^Farnsworth v. Western 
Union Tel. Co., 6 N.YiS. 735, 53 
Hun 636. 

1,^' H.Y.—Ambler v. Snuth,^ 262 
%S."20C ^3^ App.UlT. ^26; ’ ‘ * 


94. Ky,—^East Tennessee Telephone 
Co. V. Board of Councilmen of City 
of Frankfort, 133 S.W. 564, 141 
Ky. 588, rehearing denied 136 S.W. 
138, 143 Ky. 86. 

96. Ill.—State Public Utilities Com¬ 
mission V. Boinberg, 275 Ill. 432, 
114 N.E. 191. 

96. U.S.—-Atlantic, etc., Tel. Co. v. 
Union Pac. B. Co, C.C.Neb., 1 F. 
745, 1 McCrary 541. 

62 C.J: p 23 note 89. 

97. U.S,—^U. S. V, Union Pac. B. Co., 
Neb., 16 S.Ct. 190, 160 U.S 1, 40 
L.Ed. 319—^Atlantic, etc., Tel. Co. 
V. Union Pac. B. Co., C.C.Neb., 1 

' F. 745, 1 McCrary 541. 
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business of a telegraphic ‘"ticker’* company is not 
ultra vires.^® Such a lease may, however, be made 
if authorized by statute,subject to statutory re¬ 
quirements and restrictions,^ but a provision in 
the charter of a telegraph company authorizing it 
to lease its lines, fixtures, and apparatus does not 
authorize a lease of its franchise^ or authorize its 
lessee to build new lines on new routes.^ An agree¬ 
ment between two telephone companies providing 
only for the loan of a switchboard and attachments 
by one company to the other, and making no ref¬ 
erence to a franchise or telephone system, does not 
create the relation of landlord and tenant so as to 
give a right of recovery against the borrower as a 
tenant holding over,^ since the remedy on expira¬ 
tion of the contract is in replevin.^ 

Covencinis cind coftdiiions» The parties to a lease 


of telephone or telegraph property are bound by 
valid conditions or covenants therein,6 such as the 
payment by the lessee of a fixed sum annually as 
rental and the payment of taxes on the property^ 
Under a condition of the lease that the lessee shall 
keep the property free from encumbrances from 
tax, assessment or judgment liens, the lessee may 
be liable for federal income taxes imposed on the 
rents payable to the lessor,^ regardless of whether 
the parties had In contemplation taxes of such na¬ 
ture,^ and a loan agreement under which the les¬ 
see advanced to the lessor moneys to pay such in¬ 
come taxes is invalid as without consideration and 
as requiring the lessor to pay interest on the al¬ 
leged loan of money which the lessor was entitled 
to receive from the 'lender” as unqualified pay¬ 
ment of such taxes.io 


08. Ill.—Midland Tel. Co. r. Na¬ 
tional Tel. News Co., 86 N.E. 107, 
236 Ill. 476. 

9®. U.S.—City of Fort Worth v. 
Southwestern Bell Tel. Co., C.C.A. 
Tex,, 80 F.2d 072. rehearing denied 
81 F.2d 1016. 

62 C.J. P 23 note 92. 

ItifiTht of support 

Telephone or telegraph company’s 
‘nines'* within statute authorizing 
lease thereof includes not only wires 
and poles, but also right to have 
them supported by land to which 
they are attached.-—City of Fort 
Worth Vm Southwestern Bell Tel. Co., 
supra* 

%, N.T.—Itelff V. Western Union TeL 
Co., 49 N.T.Super. 441, 

62 C.J. p 23 note 93. 

Public Service ConuuissioiL had 
power and duty to determine wheth¬ 
er telephone company had right un¬ 
der municipal ordinance to lease 
wires in advance of lessee’s securing 
I>ermission to use 'streets.—Owl Pro¬ 
tective Co* V. Public iService Commis¬ 
sion of Pennsylvania, 187 A. 229, 123 
Pa.Super. 382. 

2, Pau^—^Philadelphia v. Western Un¬ 
ion Tel. Co., 11 Phila. 327, 2 Wkly. 
N.C. 4S5. 

а. Pa.—^Philadelphia v. Western Un¬ 
ion Tel. Co*, supra. 

Ind.—^Princeton Telephone Co. v. 
Rancie, 161 N.F. 431, 84 IndJVpp. 
4 & 6 . 

5^ Ind-’-~"Frinceton Telephone Co. v. 
Runcie, supra. 

б. N.T.—Johnson v. Western Union 
Tel. Co., 67 N.E.2d 721, 293 N.T. 
379, motion denied 59 N.E.2d 446, 
293 N.T 859. 

63 C.J. p 23 note 98. 

N.T—Johnson v. Western Union 
Tel. Co., supra, 
ipirect z4r^t action. 

Lessee telegraph company’s guar¬ 


anty of rental dividends payable di¬ 
rectly to lessor*s stockholders gave 
lessor’s stockholders direct right of 
action against lessee for their share 
of rent payments. 

U.S.—Western Union Telegraph Co. 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 68 P.2d 16, applying 
New Tork law, certiorari denied 
Helvering v. Western Union Tele¬ 
graph Co., 54 S.Ct. 715, 292 U.S. 
636, 78 LEd. 1489. 

N.T—d'ohnson v. Western Union Tel. 
Co., 57 N.E.2d 721, 293 NT. 379, 
motion denied 59 N.£I2d 446, 293 
N.T. 859- 

Paymeat to stockholders 

(1) Contract leasing property to 
telegraph company which was to pay 
rent directly to stockholders of les¬ 
sor telegraph company was valid con¬ 
tract to which stockholders were 
third party beneficiaries; contract 
created vested property right in 
stockholders which could not be mod¬ 
ified by lessee or lessor without 
stockholders’ agreement.—^North¬ 
western Telegraph Co. v. Wisconsin 
Tax Commission, 248 N.W. 164, 212 
Wis. 219. 

(2) Court could not make new con¬ 

tract for telegraph company which 
leased propeHy and business to an¬ 
other company for ninety-nine years 
with rent declared to. be payable dif 
rectly to lessor’s stockhelders, or for 
lessee, and could not vary coaitra»ct, 
but court could construe opi^ract, 
and in, so could limit and qual¬ 

ify seeming absoluteness of promise 
of l€fssee±o pay rent to lessor’s stock- 
h,oiders if necessary to avoid illegali¬ 
ty or absurdity. So, where rights of 

! lessor’s stockholders to receive rents 
and lessee’s obligation to pay rents to 
lessor’s^ stockholders were subject 
to right bf United States to- collect 
income taxes from lessor, lessee 
would be directed to^ pay lessor in¬ 
stead of lessor’s stockholders ' suc!^ 

I 


portion of rent as was necessary to- 
discharge lessor’s obligation to Unit¬ 
ed States for income taxes legally 
assessable against lessor with re¬ 
spect to rent payments made, and les¬ 
see would be enjoined from paying 
such rents to lessor's stockholders.— 
Northwestern Tel. Co. v. W. U. Tel. 
Co., 99 N.TS.2d 331, 197 Misc. 1075. 

8. N.T.—Johnson v. Western Union 
Tel. Co.. 57 N.E.2d 721, 293 N.T. 
379, motion denied 59 N.B.2d 446^ 
293 N.T 859. 

Segregatioii of fimds 
Where lease of a telegraph compa¬ 
ny's properties and business to an¬ 
other company for ninety-nine years 
required lessee to pay federal income 
taxes on rents due directly to les¬ 
sor’s stockholders, lessee was not re¬ 
quired to segregate funds derived 
from sale of securities which were 
part of leased assets,—Johnson y. 
Western Union Tel. Co., supra. 

9. N.T—^Johnson v. Western Union 
Tel. Go., supra. 

Asffomptloii. of risks 

Where a telegraph company leased 
its properties and business to another 
company for ninety-nine years, the 
paarties could assume all risks of 
I changes in tax laws, with respect to 
lessee’s liability under the lease for 
I taxes.—Johnson v* Western Union 
i TeL Co., supra. 

’ Mi? N.T.~Johnson v. W. U. TeL 0©.^ 
s 63 N.TS.2d 867, 184 Misc. 728. 
Loan agrmnesLt held not ratified 
N.T—Johnson v. W. U. TeL Co., 63 
I N.TS.r2d' 8*67, 184 Misc. 728. 

I mght-od acthnL ' ' , 

Mere fact that lessor? borrowed 
from lessee ihoney* nece^aa^y to dis¬ 
charge taxes was nc^t, a surrender of 
lessor’s right to^ sue, le§S€^e fbjr 
amount which lessor was fbrc^. to 
borrow because of lessee’s i^fhs^' to 
pay ,the taxes; lessor, as cou'ditton’ of 
obtaining "Idecree setting aSi^he' loaiit 
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Other provisions of a more restrictive nature, 
■however, have been held not to impose on the les- 
“see the duty to pay income taxes,and in such case 
the burden may not be imposed on the lessee on 
the ground of practical construction of the agree- 
ment.^2 So, where the lease merely provides that 
the lessee will pay rent without any deduction be¬ 
cause of taxes or assessments on the property, the 
lessor, and not the lessee, is required to pay income 
taxes on the agreed rent, and agreements where¬ 
by the lessee paid the lessor's income taxes, with 
a provision that such payments be regarded as ad¬ 
vances by the lessee to the lessor, are valid.^^ A 
covenant in a lease of part of a telephone system, 
binding the lessees, their heirs and assigns to give 
free service to the lessors over all their lines dur¬ 
ing the existence of the lease, is not binding on 
a purchaser from the lessees unless such purchaser 
assumed the covenant.^^ 

Sale by lessor; rights of lessee. A telephone 
company which has leased its wires to another com¬ 
pany may sell its property and wires subject to the 
rights of the lessee.^® 

Who may assert invalidity of lease. The invalid¬ 
ity of a lease can be asserted only by parties there¬ 
to or their privies.^*^ 

§ 16. Contracts, Combinations, and Consoli¬ 
dation with Other Companies 

a. In general 


b. Construction and operation of con¬ 

tracts 

c. Termination and rescission 

d. Consolidation and merger of compa¬ 

nies 

a. In General 

The validity of contracts and combinations between 
different telegraph or telephone companies depends on a 
proper construction of the statutes, or, in the absence of 
a statute, on questions of public policy. Such contracts 
and combmations are invalid if they render a company 
unable to perform its public duty to furnish adequate 
service without discrimination, but if they tend to pro¬ 
mote the public welfare and convenience, and are not 
ultra vires, they are valid. 

The validity of contracts and combinations be¬ 
tween different telegraph or telephone companies 
depends on a proper construction of the statutes, 
or, in the absence of a statute, on questions of pub¬ 
lic policy.^^ In so far as contracts or combina¬ 
tions are expressly authorized by statute, the ques¬ 
tion of public policy cannot control,20 but mere gen¬ 
eral phraselogy in the statute will not be held to 
overturn or subvert long continued and well settled 
rules of public policy.^i Such contracts and com¬ 
binations are invalid if they render a company un¬ 
able to perform its public duty to furnish adequate 
service without discrimination,2^ but if they tend 


agreement, was not required to re¬ 
store to lessee the sums so advanced 
—Johnson v. W. XJ. Tel Co., 53 NT.Y.S 
2<i 867, 184 Misc. 728. 

11, N'.^T.—^Northwestern Tel. Co. v. 
W. U, Tel. Co., 85 N.T.S.2d 263, 194 
Misc. 352, affirmed 90 N.T,e.2d 685, 
275 App T>iv. 014, appeal denied 90 
NTS 2d 921, 275 App.Div. 098. 
“Stich taxes” 

Where telegraph company leased 
entire properties and business to an¬ 
other company for mnety-nine years 
with rents payable directly to les¬ 
sor's stoc2kholders, and agreement 
provided that lessee would keep prop¬ 
erty free from all liens or encum¬ 
brances by reason of such taxes, 
taxes’' were taxes which les¬ 
see in that very clause had under¬ 
taken to pay, that is, taxes on the 
'pt'c^pei^ or any part thereof, a,nd did 
^lo^tTneiiide’federal income taxes 'Jm- 
Qfk 'the rent.—^^^orthwestern 
Teh Q©(. -V. W. U* TeL Co., sulpra. 

^1*1 Tel-, V. 

3^p.:rei..co-,^up^'' I ... 

*Onioni Co. v. 

Atlantic-’Teh Oo^,' N.- 


Tel. Co., 75 N.E.2d 843, 297 N.Y. 
124—^Western Union Tel. Co. v. 
Empire & Bay State Tel. Co., 75 N. 
E.2d 843, 297 N.Y. 124. 

Payment on some occasions 
Fact that on some occasions lessee 
did pay lessors' income taxes did not 
constitute a practical construction of 
lease on issue of whether lessee or 
lessors should pay income taxes on 
the rents.—Western Union Tel. Co. 
v. Pacific & Atlantic Tel. Co., 75 N. 
E.2d 843, 297 N.Y. 124—Western Un¬ 
ion Tel. Co. V. Southern Atlantic Tel. 
Co„ 75 N.E.2d 843, 297 N.Y. 124— 
Western Union Tel. Co v. Empire & 
Bay State Tel, Co., 75 N.E.2d 843, 297 
N.Y. 124. 


14 . N.Y.—Western Union Tel. Co. v. 
Pacific & Atlantic Tel. Co., 75 N. 
E.2d 843, 297 N.Y 124—Western 
Union Tel Co. v. Southern & At¬ 
lantic 'Tel Co., 75 NE,2d 843. 297 
N.Y. 124—^Western Union Tel. Co. 
V. Empire & Bay State Tel. Co., ,75 
N.E 2d 843, 297 N.Y. 124. 

15i, Ua.—Greer v. Pope^ 79 S.E. 846,’ 
140 Ga. 743, 

62 C.J p 24 note 99. 

rndep^iifd^t 


1&. 


Mich¬ 


igan Railroad Commission, 157 N. 
W. 52, 190 Mich. 337. 

17. Ala.—^Western Union Telegraph 
Co. V. Louisville, etc., R. Co., 81 
So. 44, 202 Ala. 542. 

62 C.J. p 24 note 2. 

18. N.Y.—^Benedict v. Western Un¬ 
ion Tel. Co., 9 Abb.N.Cas. 214. 

Ohio.—U. S. Telephone Go. v. Middle- 
point Home Telephone Co., 13 Ohio 
Cir.Ct., N.S., 337, 32 Ohio Cir.Ct. 
18. 

Necessity of approval by regnlatoxy 
commissioiL 

Fa.—Bell Tel. Co. of Pennsylvania v. 
Driscoll, Com.Pl., 50 DaUpKCo. 66, 
affirmed 21 A.2d 912, 343 Fa, 109 

19 . N.Y.—Wayne-Moiprqe Tel. Co. v 

Ontario TeL Co., 112 N.Y.S. 424, 60 
Misc. 435. ^ - 

62 C.J« p 24 note 5.' ' 

2(y. N*Y^rT 7 ^Be||C. jV. Union 

TeL 43 N.YjSpper. 441—-Bene- 
,diot V. W^tem Union Tel. Co., 9 
■^Abb.N.Cas. 214. 

2% Ohio.—U. S. Telephone Co. v. 
Middlepoint Home Telephone Co., 
13 Ohio Cir.Ct, N.'S., 337, 32 Ohio 
Cir.Ct 18. 

22^ U.S.—U. tS. Telephone Co. v. Cen- 
Union Telephone Co., Ohio, 202 
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to promote the public welfare and convenience,-^ 
and arc not ultra vires,-** they are valid; and, al¬ 
though they may incidentally involve a partial re¬ 
straint in competition, they are not contrary to 
public policy if the main object of the agreement 
is lawful and beneficial to the public, and such re¬ 
straint is only an incident and fairly necessary for 
the accomplishment of the main object of the agree- 

ment.25 

An agreement between two companies to divide 
their receipts and expenses in certain proportions,2^ 
or any arrangement to prevent a competition which 
would be ruinous to each,27 is not against public 
policy or otherwise invalid; but contracts for the 
elimination of competition and the consolidation 
of service may not be permitted to interfere with 
the power and duty of a public service commission 
to require utilities to be operated in the manner 
which will best serve the accommodation and con¬ 
venience of the public.28 A contract between a 
telephone company operating a local exchange and 
another company engaged in long-distance service, 
for a physical connection of their lines and an inter¬ 
change of business for a term of years, such con¬ 
tract being of material benefit to both companies and 
the public, is valid and binding.29 So it has been 
held that two telephone companies may agree to 
join their lines into one, each giving the other the 
right to connect with their respective exchanges, 
and agreeing to route all the business over the 
agreed line, and not to enter into any contract with 
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other companies whereby the rights or advantages 
of either party would be impaired.2*1 

A contract between tw’O telephone companies for 
exclusive toll business will not be declared invalid 
on the ground that, by its terms, one company is 
given the right to fix tolls, where it does not ap¬ 
pear that the right has been exercised or that the 
tolls are oppressive.21 So, w’here a telephone com¬ 
pany agrees with another company, which owns 
practically all of the stock of the former, to pur¬ 
chase its apparatus and supplies from the latter 
company and its other subsidiaries, such agreement, 
although it will be closely scrutinized by the courts 
because of the relations betw^een the parties ,22 will 
be upheld in the absence of anything to show that 
the prices charged were unreasonable or that any 
undue advantage was taken of the purchasing com¬ 
pany. 23 

b. Construction and Operation of Contracts 

Jurisdiction to construe a contract for the elimina¬ 
tion of competition with the respect to telephone serv¬ 
ice and to adjudicate the rights and obligations of the 
parties as between themselves is in the courts. 

The rules relating to the construction and opera¬ 
tion of contracts generally are applicable to con¬ 
tracts between telegraph or telephone companies.24 
Jurisdiction to construe a contract for the elimina¬ 
tion of competition with respect to telephone serv¬ 
ice and to adjudicate the rights and obligations of 
the parties as between themselves is in the courts.25 


F. 66, 122 C.C.A. 86r certiorari de¬ 
nied 32 S.Ct. 1049, 229 U.S. 620, 67 
UEd. 1354. 

62 C.J. p 24 note 8, 

J'olxLt schedule fox service 

From time that telephone compa¬ 
nies filed a joint schedule for service 
to the public to be performed joint¬ 
ly, public duty became fixed and 
could not be destroyed by mutual 
agreement without approval of Pub¬ 
lic Service Commission.—^New York 
Tel. Co. V- Jamestown Tel. Corp., 26 
NB.2d 295, 282 N.T. 365. 

23 . Kan.—Janicke v. Washington 
Mut. Telephone Co., 150 P. 633, 96 
Kan. 309. 

62 C.J. p 24 note 9. 

24 . K.T.—^Benedict v. Western Un¬ 
ion TeL Co., 9 Abb.N'.Cas. 214. 

25 . Ind.—^Home Telephone Co. v. 

NTorth Manchester Telephone Co., 
92 N.B. 558, 93 234, 47 Ind.App. 

411. 

62 C.J. p 24 note 11. 

26 . N.Y.—Benedict v. Western Un¬ 
ion Tel. Co., 9 Abb.KT.Cas. 214. 

27. N.Y.—Benedict v. Western Un¬ 
ion. TeL Co., supra. 


23 - Pa.—Bell Telephone Co. of Penn¬ 
sylvania V. Public Service Commis¬ 
sion, 158 A. 186, 103 Pa.Super. 347. 
29 . Ohio —U. S. Telephone Co. v. 
Middlepoint Home Telephone Co., 
IS Ohio Cir.Ct., N.S., 337, 32 Ohio 
Cir.Ct 18. 

30- Mo.—^Home Telephone Co. v. 
Sarcoxie Light &. Telephone Co., 
139 S.W. 108, 236 Mo. 114, 36 L.R. 
A,N.S., 124. 

31- Ind.—^Home Telephone Co. v. 
NTorth Manchester Telephone Co., 
92 N.m 568, 98 ISr.B. 234, 47 Ind. 
App. 411. 

32. U.S.—Southwestern Telegraph & 
Telephone Co. v. City of Houston, 
U.C.Tex., 268 F. 878, ctfia^rmed 42 
S.Ct. 486, 259 U.S. 318, 66 L.Ed. 
961. 

33- UjS.—S outhwestern Telegraph & 
Telephone Co. v. City of Houston, 
supra 

34. Pa—^Bell Telephone Co. of Penn¬ 
sylvania V. Public Service Com¬ 
mission, 168 A 186, 103 PaSupfer. 
347. 

62 C J. p 26 note 32. 

Service within speefiiled area 

Telephone coxepanies obtaining a 

26 


utility commission's approval of con¬ 
tracts eliminating competition with 
a third company and agreeing not to 
exercise rights outside limited areas 
may not render service beyond the 
areas specified without the commis¬ 
sion’s approval.—Bell Telephone Co. 
of Pennsylvania v. Public Service 
Commission, supra 
35- Pa—^Bell Telephone Co. of Penn¬ 
sylvania V, Public Service Com¬ 
mission, supra. 

ViolatioxL of contract 
Telephone company, discontinuing 
local service for independent compa¬ 
ny's agreement to limit service to de¬ 
fined areas, was warranted m seek¬ 
ing determination whether building 
new line without its permission or of 
utility commission was violation of 
contract eliminating competition.— 
Bell Telephone Co. of Pennsylvania 
V. Public Service Commissiou, supra 
SvldesLce 

Utility commission's finding that 
independent companies did not intend 
to render public service over new 
lines beyond areas limited by ocm- 
tract was eueta^ned by evidence.— 
Bell Telephone Co. of Pennsylvania 
V., Public Service Commission, suprai^ 
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A contract between two telephone companies will 
not be so construed as to render the contract in- 
valid.^^ 

Entire or severable contracts. A contract between 
companies, if severable, may be valid and enforce¬ 
able as to some of its provisions, although invalid 
as to others.^’^ However, a parol contract between 
two telephone companies that each should build a 
line to connect with the other’s line, the connection 
to be made within a 3 "ear, and that each should have 
free use and benefit of the other’s lines and connec¬ 
tion for twenty years, is indivisible,and, since the 
provision as to use is violative of the statute of 
frauds as to contracts not to be performed within 
one year, the entire contract is void,^^ 

Contract to allow private line on poles. Where a 
public telephone line contracted to maintain a pri¬ 
vate wire along its poles, the removal thereof to a 
different series of pegs on the poles, if without sub¬ 
stantial interference with the efficiency of the wire 
when properly connected, is entirely within its 

rights.'^® 

c. Termination and Rescission 

The right to terminate a contract between tele- 
iphone companies for Joint use of their facilities is deter¬ 
mined by considerations of public convenience, and not 
by the interests of the contracting parties. 

The right to terminate a contract between tele¬ 
phone companies for joint use of their facilities is 
determined by considerations of public convenience, 
and not by the interests of the contracting parties.*^^ 
The fact that a telephone company, pursuant to 
contract, makes a physical connection with the lines 
of another company does not require the continuance 


of such connection indefinitely, where the contract 
stipulates that it may be terminated by either party 
on due notice where neither company may 

discontinue joint service to the public without per¬ 
mission of the public service commission, and there 
is a continuance of business relations with a traffic 
interchange notwithstanding termination of the con¬ 
tract providing for joint service, pursuant to notice 
of one of the parties, the services rendered are not 
required to be paid for at the rates stipulated in the 
contract.^ ^ 

Unless provided otherwise by statute, a connec¬ 
tion made under a contract which does not specify 
any time for it to run may, it has been held, be 
severed by one company without the concurrence 
of the other.It has also been held, however, 
that, where the contract for such a connection is 
silent as to its continuance or discontinuance, it 
fixes a status affected by a public interest which 
cannot be voluntarily terminated by either or both 
of the parties,^^ but only by a retirement of one of 
the parties from the business.^® 

Rescission. A mutual mistake of law as to the 
authority of a municipality to exclude a telephone 
company from the use of a street does not entitle 
it to rescind a contract with another company and 
the city, which precluded the former from install¬ 
ing local telephones.'^'^ If the commission of spe¬ 
cific acts in violation of such a contract is threat¬ 
ened, injunction is a proper remedy. 

d. OonsoMation and Merger of Companies 

The power of telegraph or telephone companies to 
consolidate is dependent on the provisions of the con¬ 
stitution and statutes. 


aS- Tenn —Home Telephone Co. v. 
Peo'ple's Telephone & Telegraph 
Co., 141 S.W, 845. 125 Tenn. 270, 43 
550. 

37. —Rland v. Cumberland Tel., 

etc.,. Co., 109 S.W. 1180, 33 Ky.L. 
399. 

33. Ky.—Bastin Telephone Co. v. 
Richmond Telephone Co., 77 S.W. 
702, 117 Ky. 122, 25 Ky.L. 1249. 

Ky.—Bastin, Telephone Co* v, 
Richmond Telephone Co., supra. 

40. Iowa.—^Anson v. Rohei^ 109 K.W. 
35, 184 Iowa 585. r 

43i; —OMahoma-lArkansas Tele- 

- phone Co, v. 'Southwestern Bell 
Telephone Co., D.G.ArIc., 33 F.2d 
' T70, affirmed, C C.A- 45 F.2d. 995, 

7,6 AXr,R. 944, certiorari denied 51 
346', 333' U.S. 822, 75 L.Ed. 

143*7. 


.U.S.—Oklahoma-Arkansas Tele- 
’ bo,, 


995, 76 A.L.R. 944, certiorari de¬ 
nied 51 act. 346. 283 U.S. 822, 75 
L.Ed. 1437. 

62 C.J. p 27 note 42. 

43. N.Y.—New York Tel. Co. v. 

Jamestown Tel. Corp., 26 N.E.2d 
296, 282 N.Y, 366. 

lyraiuLear of expiraldcn, of contract 

With respect to whether telephone 
company undbr contract which pro¬ 
vided for exchangee of business with 
payment for respective services and 
prescribed rates was required to pay 
stipulated rates after termination of 
contract pursuant to notice, no dis¬ 
tinction could be drawn between con¬ 
tract which expired on date fixed by 
party at time contract was made and 
contract which expired at a date 
fixed thereafter by notice given in 
accordance with terms of contract.— 
N^w York ,Tel. Co. v. Jamestown TeL 
Corp., supra. 

4^ U.S—Ji^emPhis Telephone Co. v. 

^ * T^ephoiie^ &' Tel^" 


graph Co., Tenn., 231 F. 835, 146 C. 
C.A. 31. 

Tenn.—^Home Telephone Co. v. Peo¬ 
ple’s Telephone & Telegraph Co, 
141 S.W. 845, 125 Tenn. 270, 43 L. 

R. A.,N.S., 550. 

45. Ky.—Campbellsville Tel. Co. v, 
Lebanon, etc., Tel. Co., 80 S.W. 
1114, 118 Ky. 277, 26 Ky.L. 127, 84 

S. W. 518, 27 Ky.L. 90. 

€2 C.J. p 27 note 44. 

46. U.S.—^U. S. Telepjhone Co. v. Cen¬ 
tral Union Telephone Co., C C Ohio, 
171 F. 130, affirmed 202 F 66. 122 
C.C.A. 86, certiorari denied 3,3 S Ct. 
1049, 229 U.S. 620, 57 L Ed. 1354. 

Ind.—®tate v. Cadwallader, 87 NE. 

644, 89 N.E. 319, 172 Ind. 619. 

47- Kan.—Janicke v. Washington 
Mut. Telephone Co., 160 P. 633, 96 
Kan. 309. 

43. Ohio— XT. S. Telephone Co. v. 
Middlepoint Home Telephone Co., 
13 Ohio Cir.Ct., N.S., 337. 32 Ohio 
1 ^Or.Ct. 18. ^ 
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The power o£ telegraph or telephone companies to 
consolidate is dependent on the provisions of the 
constitution and statutes.*^^ An unused and unlo- 
cated easement is not a telegraph line within a con¬ 
stitutional provision forbidding consolidation of tele¬ 
graph companies, or the acquisition by such a com¬ 
pany of ‘‘any other competing line.”®® The fact that 
one company has acquired a majority of the stock 
of another company has been held not to effect 
a consolidation of such companies.®^ The grant 
of power to a domestic telephone corporation to 
consolidate with a foreign corporation is not a 
license to alienate the primary franchise to exist 
in corporate form,®^ and the merger of a domestic 
telephone corporation with a foreign corporation 
does not dissolve the domestic corporation.®^ Where 
a statute authorizing consolidation declares that the 
consolidated corporation shall be vested with all the 
property, business, assets, and effects of the con¬ 
stituent companies, a right to use city streets for 
telephone purposes, possessed by a telephone com¬ 
pany under its charter, passes to the new corpora¬ 
tion.®^ 

In Pennsylvania, Originally the statutes did not 
provide for the incorporation of telephone com¬ 
panies as such, but they were organized and existed 
only as telegraph companies, and hence could not 
consolidate with a corporation also chartered as a 
telegraph company, but doing only a telephone 
business, in view of a constitutional provision ex¬ 
pressly prohibiting the consolidation or merger of 
telegraph companies owning competing lines.®® 
Subsequently the legislature passed an act for the 
incorporation of telephone companies which pro¬ 
vided for the acceptance of its provisions by tele¬ 
graph companies actually doing a telephone busi¬ 
ness, and further provided that telephone companies 
incorporated under the act, or having become such 
by accepting its provisions, might, with the ap¬ 
proval of the public service commission, acquire 


the lines of other such telephone companies, even 
though they competed in business, and it was held 
that corporations incorporated as telephone compa¬ 
nies, or which had become such by accepting the 
provisions of the statute and formally surrendering 
their povrers as telegraph companies, were telephone 
companies, and not within the constitutional provi¬ 
sion prohibiting consolidation.®® However, a tele¬ 
phone company actually engaged in the telegraph 
business could not acquire a competing telegraph 
line, contrary to the constitution, by having a com¬ 
peting line accept the provisions of the statute and 
thereby become a telephone company not affected 
by the constitution.®'^ A still later act providing 
that a corporation organized as a telegraph compa¬ 
ny prior to a certain date and engaged in furnish¬ 
ing telephone and telegraph services, or either, 
might, subject to the approval of the public service 
commission, acquire the stock, franchise, and lines 
of a telephone company incorporated as such, or 
having become such by accepting the provisions 
of the former statute, was held not violative of 
the constitution.®® The public service commission 
has been held to have no authority to compel a 
merger of two small competing telephone companies, 
if the parties do not agree, notwithstanding it might 
be to the general advantage of their patrons.®® 

§17. Indebtedness, Securities, Liens, and 
Mortgages 

A telephone company Fs subject to the provisions of 
a statute regulating the issuance of bonds, notes, or 
other securities by a public service company. A tele¬ 
phone exchange is ‘‘personal property^' capable of be¬ 
ing mortgaged as such. 

A corporation owning and operating a telephone 
system is subject to the provisions of a statute 
regulating the issuance of bonds, notes, or other 
securities by a public service company,®® but a 
regulatory commission acting under a statute con¬ 
ferring on it power to control the budgets of ex- 


Ala.—Western Union Telegraph 
Co. V. Lfonisville & N. R- Co., 81 So. 
44, 202 Ala. 542. 

NT.J.—^New York Telephone Co. t. 
State Board of Taxes and Assess¬ 
ment, 158 A. 81#, 16 N'.XMisa 592, 

Xt iff presumed that consolidation 
of domestic telephQiiB corporation 
with foreign corr-oracion was effected 
in accordance with local statute.— 
Kew York Telephone Co. v. State 
Board of Ta^ses and Assessment, su¬ 
pra. ' 

SO. Ala.—Western Union Telegraph 
Co. v. Uouisvllle K. R. C 04 81 So..- 
44, 202 Ala. 542. 

si* Ky.—^Hardin County Kentuc^ 


Telephone Co. v. City of Elizabeth¬ 
town, 14 S.W.2d 162, ^227 Ky. 778. 

SOta^ NT.J.—^New York Telephone Co. v. 
:State Board, of Taxes and Assesss- 
ment, 159 A. ^16,. 1# K.J.Misc. 592, 

53. —Nc^w York Telephone Co. 
V. State Board of Oi'axes and As- 
i^essment, supra. 

54. U.S.—Owensboro T. Cumberland 
Telephone & Telegiaph Co.; Ky.,' 
3-8' S.Ct. 988, 230 U.S. 58, 57 B.kd. 
138f9—^Louisville v.^ Cumberland" 
Telephone & Telegraph Co., Ky., 
32^ act. 572, 224 U.S. 649, 5ff I>.Ed. 

^ 934. 

Ba-^ochrantori Telephone^ Co." 

2S, 


V, Public Service Commission, 107 
A. 23, 263 Pa 606. 

62 aj. p 25 note 25. 

56. Pa,—Mitchell v. Public Service 
Commission, 120 A. 447, 276 Pa 
39'€k 

62 C.J. p 25 note 27. 

57. Pa—^Mltd^ell V. Public Service 
Commission,, supra 

58- 'Pa—lOtcheH 'v. Public Service 
Commission,' supra 

62 C.J. p 25 note'201 

59^r Pa-jrrr-Hatnoaker^Vj. Publtq Service 
Commission, 193 A.*123, 127 P'aSu- 
per. 352. 
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penditures of telephone and telegraph companies 
may not exceed the authority granted.^l A note 
executed by an individual owner of a telephone 
company for part of the purchase price thereof is 
not invalid as having been given without the ap¬ 
proval of the public service commission, where the 
statute requiring such approval is inapplicable be¬ 
cause of the short time limit of the note.®^ xhe 
execution of notes by a telephone company to a 
holding company from which money has been bor¬ 
rowed is not an '"assumption of obligation as 
guarantor,” requiring approval of the public serv¬ 
ice commission, under the terms of a statute, since 
the obligation is solely that of the telephone com¬ 
pany. 

A telephone exchange, including lines, poles, 
furniture, fixtures, telephones, and telephone switch¬ 
boards is "personal property,” capable of being 
mortgaged as such.®^ A mortgage on a telephone 
company’s equipment, to secure payment of a 

note executed by the purchaser of the company, 
which enumerates several kinds of equipment but 
does not particularize the number or character of 
each item of equipment, has been held to cover the 
entire plant as a going concern, including replace¬ 
ments necessarily made in the equipment,®^ and 
hence the mortgagee’s lien is superior to that of a 
laborer who subsequently operated the plant and 
kept it in repair.®^ A regulatory commission has 
jurisdiction of the subject matter of a petition by 
a telephone company to mortgage its property only 
when the petition meets the requirements of stat¬ 
ute.® 7 

A suit to cancel notes of a telephone corporation 
and to satisfy of record the corporation’s mortgage 
on the ground that the notes and mortgage had been 


illegally issued is not maintainable by a stockholder 
and the corporation where the statutory provisions 
in force at the time of the transaction vested in 
certain public officers the authority to institute such 
proceedingsbut such statutory provisions do not 
preclude the telephone corporation frcwn defending 
an action for payment of a bond or mortgage on 
the ground that the bond or mortgage was illegally 
issued.^^ In some circumstances, a note and mort¬ 
gage issued by a telephone company may be en¬ 
forced on the theory that the issuance thereof 
constituted the payment of a dividend notwithstand¬ 
ing the unenforceability of the note and mortgage 
on the theory that they had been given in payment 
of the holder’s interest in stockJ<^ 

§ 18. - Foreclosure of Lien or Mortgage 

It is a proper defense to an action to foreclose a 
mortgage given by a telephone cotnpany to secure notes 
that the notes were void because issued without con¬ 
sideration. Generally, on foreclosure, the sale should 
be of the property of the telephone company as an 
entirety. 

In an action to foreclose a mortgage given by a 
telephone company to secure notes issued in con¬ 
nection with the payee’s transfer of his interest in 
the company’s stock to the registered owner of the 
stock, it is a proper defense that the notes were 
void because issued without consideration,and the 
company’s payment of interest for several years on 
the notes and its implied representation as to the 
legality of the transaction do not estop the com¬ 
pany to assert such defense.'^^ It is a general 
rule that, on foreclosure of a mortgage covering 
the franchises and other property, real and per¬ 
sonal, of a telephone corporation, the sale should be 
of the property as an entirety,and without right 
of redemption, notwithstanding the statutes give a 

Plscontinuaii.ce of proceedlngrs Ixy at¬ 
torney ifdneral 

Pa—Commonwealth ex rei. v. 

Toung-, Com.Pl., 50 DauthuCo. 302. 

69. Pa.—Bradford County TeL Co. v. 
Young, 19S A. 96, 329 Pa. 43^ 

70. Pa—Young v. Bradford County 
TeL Cow 19 A.2d! 1^4, 341 Pa 894. 

71- Pa—Young V. BrUsdford County 
Teh Co., 19 A.3d 134, 341 Pa 394. 

^is^fficient for Jury 
on question whether company actual¬ 
ly received any consideration for the 
notes.—^Young v. Bl-adford County 
T^. ffo., supra 

‘72i Fa—^Yotmg V. Bradford County 
Tel. Co., supra 

Minn.—Clearwater County State 
V Bank v. Bagley-Ogema Telephone 
f ,Co.,^ 133 N-.W. 91, 116 Mmn 4, 36 
, 1132, Ann.Cas.l913A 

I ' 


61. Payment to affiliates 

Orders of Public Utilities Commis- 
sioneir disapproving proposed budgets 
med by telephone company, and di¬ 
recting telephone company not to pay 
to aiflUiate more than the actual cost 
to atSliate of rendering services to 
telephone company, and directing 
that such costs not exceed amount 
for which such services eouftd he Oh^ 
tained elsewhere or performed by 
persorkiel of telephone company, ex¬ 
ceeded commissioner’s authority un¬ 
der iataltute conferring on commis- 
sionertcontarol oYer budgets of expen¬ 
ditures of public utflitfea—Facifle 
Tel. & Tel. Co. v. Flagg, 220 P.2d 522, 

, , 1 ... 

lie-Kaife TSS. ' ' 

‘ . :V''" ' 

63^ ‘ pa—^Bell Co: 6i Fenh- 


sion of Pennsylvania 181 A. 73, 119 
Pa Super. 292. 

64. Kan.—Shaw v. Welc^, 18 P.2d | 
189, 136 Kan. 736. 

65. Tex.—Urindsey v. Monroe, Civ. 
App., 95 S,W.2d 1324. 

66.. Tex.—^Lindsey v. Monroe, aupra. 

67, 111.—Ij^bdln v.’ Illinois Com¬ 
merce Commission, 185 N.Pl 221, 
352 ni. 104. 

TTnvarillad petition 

Telephpne company stockholders 
could not confer on commerce ,, 9 ^om- 
mjsslon Jurtsdaqtion of conpauy’s un- 
verifi^^d, P|BUtictti to mortgage its prop¬ 
erty by ^ appe^ing anjd protesUi^ 
fiLgalni^ order ,a6jaght,^I*^hdi’n v^. lit 
linois Commerce Commission, supra 

fo^d Countsf Tet 
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right of redemption from foreclosure sales of mort¬ 
gaged real estate.^"* A person claiming a prior 
lien on the proceeds of a foreclosure sale of the 
property of a telephone company should be permit¬ 
ted to file a petition in the proceeding and litigate 
his claim against the proceeds^® 

§ 19. Forfeiture or Loss of Franchise, Insol¬ 
vency, and Receivers 

A franchise to carry on a teloflraph or telephone 
t>usine8s may be forfeited if it was illegally or improp¬ 
erly granted or for nonuser or misuser. A court will 
not appoint a receiver for a telephone company as the 
primary object of litigation. 

A franchise to carry on a telegraph or telephone 
business may be forfeited if it was illegally or im¬ 
properly granted'*® or for nonuser or misuser 
but a municipality cannot adjudge that a franchise 
granted by the legislature has been lost by nonuser 
where no such authority is vested in the municipality 
by its charter.'78 An intention to abandon rights 
under a legislative perpetual franchise is not estab¬ 
lished merely because of a telephone company’s loss 
of all its local patrons.'*« A statute providing that, 


when a judgment shall be recovered against any 
turnpike or other corporation authorized to receive 
toll, the franchise of such corporation may be taken 
on execution, does not, by the use of the words 
“other corporation,” apply to telephone corpora- 
tions.88 

Insolvency and receivers. In accordance with the 
general rule that the appointment of a receiver maj 
not be the primary object of litigation, where a 
complaint sought the appointment of a receiver for 
a telephone company without asking for any judg¬ 
ment, the prayer for appointment of the receiver 
will be denied.8l in any event, a receiver for a 
telephone company will not be appointed without no¬ 
tice to the company.82 in determining the propriety 
of the sale of a telephone system in receivership 
proceedings, the court may or should consider the 
public uses to which the property is dedicated* 3 
and the protection of the interests of creditors and 
stockholders;*^ and, in a proper case, the court 
may order the sale of the system free of all liens 
by acceptance of a bid submitted in open court after 
a hearing in which all interested parties have par- 
ticipated.88 


HI. CONSTBXJCTION, EQUIPMENT, AND MAINTENANCE 


§ 20. Certificate of Convenience or Necessity 

Telegraph and telephone companies must, where they 
come within the terms of a statute so requiring, obtain 
a certificate of public convenience and necessity from 
the designated public authorities before engaging in 
lousiness. 


Statutes sometimes require telephone companies, 
before exercising their franchises, to obtain from 
the public service commission a certificate of public 
necessity and convenience,and such statutes have 
been held not invalid.^'^ The determination of the 


NT.J.—Farmers* Ln & T. Co. v. United 
Tel. Lines, 10 N.XUJ. 340. 

•74. Minn,—Clearwater County State 
v. Bagley-Ogrema Telephone 
Co., 133 N.W. 31, 116 Minn. 4, 36 
1132, Ann.Cas.l913A 

622. 

■75. Ky.—Central Home Telephone & 
Telegrraph Co. v. Fidelity & Co¬ 
lumbia Trust Co., 182 S.W. 618, 168 
Ky. 483. 

76- Ill.—People V. Chicag-o Tel. Co., 
7 N.H. 245, 220 Ill. 238. 

Forfeiture of right to use streets or 
highways see infra § 33. 

■77. Tenn.—State v. Cumberland Tel., 
etc., Go.r 86 S.W. 390, 114 Tenn. 194. 
62 C.J. p 27 note 55. 

78. N.T.—In re Seaboard Tei., eta, 
Co., 74 NT.T.S. 15, 68 App.Div. 283. 

7&, Iowa.—City of Osceola v. Middle 
States Utilities Co., 257 N.W,* 340, 
219 Iowa 192. 

SO. Mich.—Ripley v. Evans, 49 N.W. 
504, 87 Mich. 217. 

81. U.S.—Touchett v. American Tel. 
& TeL Co., H.C.Wis., 71 F.Supp. 
671. 


82 , U.S.—Touchett v, American TeL 
& Tel. Co., supra. 

83. Ala—Daxley v. Alabama Public 
Utilities Co., 183 So. 447, 236 Ala. 
463, certiorari denied Nelson v. 
Barley, 59 S.Ct, 587, 306 U.S. 646, 
83 L.Bd. 1046. 

Sale as a unit 

The chancery rule providing that 
receiver's sales are to be conducted 
in the manner in which sales of per¬ 
sonalty of an estate administered by 
probate court are conducted is inap¬ 
plicable to sales of the properties of 
a telephone company located in sev¬ 
eral counties and owning realty and 
personalty, easements, and franchises 
of a public utility, since sale of such 
properties as a unit for the continued 
public uses to which they are dedi¬ 
cated is essential to the conservation 
of their elements of value—^Barley 
V. Alabama Public Utilities Co., 183 
So, 447, 236 Ala. 463, certiorari de¬ 
nied Nelson v. Barley, 59 S.Ct. 687, 

, 306 646, 83 B Ed. 1045. 

84- Ala—^Barley v. Alabama Public 
^ Utilities go., 183 So. 447, 236 Ala 
^ 463, certiorari denied Nelson v. 

30 


Barley, 59 S.Ct. 687, 306 U.S. 646, 
83 BEd. 1045. 

Value of encumbxaiLces 

Where it was not shown that tele¬ 
phone system in receivership pro¬ 
ceedings had encumbrances, superior 
to all other claims, admittedly great¬ 
er than the value of the property, 
bankruptcy rule requiring surrender 
of property to encumbrancers unless 
some equity was available for other 
creditors had no application.—^Barley 
V. Alabama Public Utilities Co, 183 
So. 447, 236 Ala 463, certiorari denied 
Nelson v. Barley, 59 'S.Ct. 687, 306 
U.S. 646^ 83 BBd. 1046. 

85. Ala—^Barley v. Alabama Public 
Utilities Ca, 183 So.. 447, 236 Ala. 
463, certiorari denied Nelson v. 
Barley, 59 S.Ct 587, 366 UjS. 646, 
83 BEd* M45. 

86 . NX—Eastern Telephone & Tel-* 
egraph Co. v. Board of Public Util¬ 
ity Com’rsv 89 A. 924, 86 N.XLaw 
Sll, affirmed 93 A. 1084, 87 N.X 
Law 318. 

62 C.X p 27 note 59. 

87. Ohio.^— ^Lobal l^eTephone Co. v. 
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commission on application for such certificate in¬ 
volves the exercise of discretion,which will not 
be interfered with by the courts unless its action 
is unreasonable or arbitrary.^^ Under some stat¬ 
utes the power of the commission to determine 
public convenience and necessity exists only *'in a 
field already occupied,” and it has no power to 
grant or deny approval where entrance is sought 
to be made in an unoccupied field.^^ The commis¬ 
sion is not authorized, on the application of a tele¬ 
phone company whose territory is invaded, to is¬ 
sue an order requiring the invading company to 
cease the operation of its plant and compelling it 
to apply for a certificate of necessity but where 
a competing company invades, or attempts to in¬ 
vade, the territory of an established company the 
latter may apply to the courts for an injunction 
restraining the invading company from constructing 
or operating its lines in such territory without a 
certificate of necessity.^^ ’Xht policy of the com¬ 
mission should be to prevent competition by re¬ 
fusing entrance of new companies in territories al¬ 
ready adequately supplied, and, where two com¬ 
panies are already established in a district, the 
commission cannot drive one of them out of the 
field merely because it considers that one company 
could supply the needs of the entire community 
but it may refuse to grant a certificate to a new 
company where the patrons of an operating tele¬ 
phone company have taken no steps to coerce 


adequate service.^^ 

The requirement of a certificate applies only to 
public utilities,^^ and it has been held that a mutual 
telephone company whose charter restricts it to 
furnishing service to its stockholders is not im* 
pressed with a public use so as to require it to pro¬ 
cure a certificate of necessity,^® and the commission 
cannot enjoin its operation.So it has been held 
that a nonprofit cooporative telephone association 
is not required to obtain such certificate under a 
statute requiring telephone companies to obtain it, 
but defining such a company as a corporation or 
person operating or managing any telephone line 
for compensation.^^ On the other hand, it has been 
held that a company, although organized as a private 
corporation, is within the statute requiring a cer¬ 
tificate of necessity where it in fact operates as a 
public utility,and that such certificate is required 
where a mutual telephone company, although not 
operated for profit, desires to enter a territory al¬ 
ready occupied by another company furnishing ade¬ 
quate service and a similar ruling has been made 
in the case of a mutual company operating its line 
in connection with the exchange of a commercial 
telephone company, and furnishing some service 
to the public.2 When a mutual company not subject 
to the commission incorporates and transfers its 
property to its corporate successor, the latter has no 
right to extend its services into the field of another 
public utility without proof of public necessity for 


Cranberry Mut. Telephone Co., 133 
N.m 627. 102 Ohio St. 624, 

62 C.X p 27 note 60. 

88. Pa.—^Perry County Telephone & 
Telegraph Co. v. Public Service 
Commission, 108 A, 659, 266 Pa. 
274. 

89. Ill.—Palmyra Telephone Co. v. 
Modesto Telephone Co., 167 W.E. 
860, 336ail. 158. 

62 C.J. p 28 note 62. 

Oxant held authorized 

Granting of application of small 
telephone service company to operate 
in designated area after it had oper¬ 
ated -without a certificate of public 
convenience for twenty years was 
authorized, notwithstanding opposi¬ 
tion of competitor who only two 
years previously had secured such 
certificate after having operated for 
fifteen years without one.—^Hatmaher 
V. Public Service Commission, 193 A. 
128, itl Pa.Super. 362., 

98. Ohd.—^Slmpkins v. Corporation 
Commission of Oklahoma, 67 P.2<i 
961, 180 OkL 108. 

I^eclaratioxL of opeoi territory 

The corporation eomahission* could 
not declare an area occupied and 
served by a telephone company, open 
territory on the petitions c^re^dents 


of the area on ground of inadequacy I 
of service, where the telephone com- j 
pany had constructed and maintained 
in the area lines, equipment, and 
facilities sufficient to give complete, 
efficient, and adequate service, and 
was ready and willing to do so prior 
to time petitions requesting relief 
were filed —Southwestern States Tel. 
Co. V. State, 208 P.2d 581, 201 Okl. 
603. 

91 . Ohio.—Sylvania Home Tele¬ 
phone Co. V. Public Utilities Com¬ 
mission of Ohio, 119 N’.E. 205, 97 
Ohio iSt. 202. 

92 . Ohio.—Sylvania Home Tele¬ 
phone Co. V. Public Utilities Com¬ 
mission of Ohio, supra—Paulding 
Home Tel, Co. v. Paulding Mut. 
Tel. Assoc., 14 Ohio N.P., N”.©., 616. 

93 . Pa.—Citizens* Mutual Telephone 
& Telegraph Co. v. Public Service 
Commission, 93 Pa.Super. 373, 

94 . Wis,—^Union Co-op. Telephone 
Co. V. Public Service Commission 
of "Wlseonsin, 239 br.W, 409, 206 
Wis. 160. 

95. TT.S.—BAtesville Telephone Cot 
V. Public Service Commission, C.C. 
A.Ind., 46 P.2d 226, appeal dis- 

, missed Public Service Commission 
of .inddana v. Batesville Telephone 

.31.’ ^ 


Co, 62 S.Ct. 1, 284 U.S. 6, 76 L.Ed. 
135. 

62 C.J. p 28 note 67. 

Certiflcate not necessary to maintain 
emergency system 

Ariz.—General Alarm, Inc. v. Under- 
down, 262 P.2d*671. 

98. Ill.—State Publl« Utilities Com¬ 
mission V. Okaw Valley Mut. Tele¬ 
phone Ass’n, 118 K.E. 760, 282 Ill. 
336. 

Mo.—^Peoples Tel. Exchange v. Pub¬ 
lic Service Commission, 186 S.W. 
2d 531, 239 Mo.App. 166. 

97- Ill.—State Public Utilities Com¬ 
mission V. Okaw Valley Mut. Tele¬ 
phone Ass'n, 118 N.E. 760, 282 Ill. 
336. 

98. Cal.—People v. Orange County 
Farmers* & Merchants' Ass'n, 204 
P. 873, 66 Oal.App. 205. 

99. Wis.—Commonwealth Telephone 
Co. V. Carley, 213 N.W. 469, 192 
Wis. 464. 

1* Ohio.—Ashley TrirCounty Mut. 
Telephone Co. v. l^ew Ashley Tele- 
phwe Co., 110 IN.E. 969, 92 Ohio 
St. 336. 

62 C.J. P 28 note 72. 

2 . Ill.—State Public Utilities Com¬ 
mission V. Noble, 113 N.E, 910, 275 
lU. 121. 
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service in such field,^ and where the corporate suc¬ 
cessor fails to establish necessity a certificate is 
properly denied.** 

^ The requirement of a certificate of public neces¬ 
sity does not apply to a telephone company on 
which both primar>’ and secondary franchises, that 
is, the franchise to exist as a corporation and the 
franchise granting rights and privileges incident to 
the telephone or telegraph business, had been con¬ 
ferred prior to the enactment of the statute and the 
company is merely seeking to extend its lines.^ So 
it has been held that, where a telegraph company, 
desiring to use its wires for telephone messages, 
constructs additional appliances in buildings used 
for telegraphing it merely extends its facilities for 
the conduct of its business, and need not obtain the 
certificate required by the public utilities act for 
the construction of any new plant, equipment, prop¬ 
erty, or facility.^ 

Operation and effect of certificate. Where a tele¬ 
phone company has obtained a certificate of neces¬ 
sity to occupy certain territory, the public service 
commission, under its statutory powers in some ju¬ 
risdictions, has power to determine whether an¬ 
other outside company has improperly invaded such 
territory, by serving some subscribers of the first 
company, and, if it so finds, it may order such serv¬ 
ice to ceaseJ A telephone company can lawfully 
serve no territory not embraced in its certificate of 
convenience and necessity.^ 

§ 21, Construction and Maintenance in Gen¬ 
eral 

Telegraph or telephone companies generally may 
take alt steps nece^ry In the construction of their 
lines which do not unnecessarily inconvenience the pub¬ 
lic. 

A telegraph or telephone company may be em¬ 
powered to take all steps necessary in the construe- 
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tion of its lines which do not unreasonably affect 
the convenience of the public.^ 

§ 22. Rights of Way and Other Interests in 
Land in General 

The acquisition of rights of way and other in¬ 
terests in land generally by telegraph and telephone 
companies is discussed infra §§ 23-44. The au¬ 
thority of such companies to exercise the power of 
eminent domain is discussed in Eminent Domain § 
24. 

Examine Pocket Parts for later cases. 

§ 23. Rights in, and Use of, Roads, Streets, 
and Other Public Places 

The rights of telegraph and telephone companies 
in, and their use of, roads, streets, and other public 
places are discussed infra §§ 24-41. 

Examine Pocket Parts for later cases. 

§ 24. - Power to Grant 

a. Necessity of legislative authority 

b. Federal authority 

c. State authority 

d. Municipal authority 

a. Necessity of Legislative Authority 

A telegraph or telephone company cannot occupy 
or use public streets or highways without legislative 
authority. 

A telegraph or telephone company cannot occupy 
or use public streets or highways without legisla¬ 
tive authority granted either directly by the legis¬ 
lature^^ or by the municipal authorities in pursu¬ 
ance of express or implied powers delegated to fhe 
municipality.^^ ■ 


3. Mo.—^Peoples Tel. Exchange v. 
Public Service Commission, 1S6 S, 
W.2d 531, 239 Mo.App. 166. 

4, Mo.—^Peoples Tel. Exchange v. 
Public Service Commission, supra. 

PnMic necesBlty not sbown 

Fact that corporate purchaser of 
telephone system operated as a mu¬ 
tual association was unable to secure 
long-distanKJe connections did not es¬ 
tablish public necessity for Its cer- 
ti®oati<m' as a public utility, where 
its subscribers could obtain long-dis¬ 
tance service through a public* tele¬ 
phone utility already serving the axea 
on fair and reasonable conditions ap¬ 
proved by public service commission. 


—^Peoples Tel. Exchange v. Public 
Service Commission, supra. 

5. Ohio.—G-ratlot & Brownsville Tel¬ 
ephone Co. V, Brownsville Farmers' 
Telephone Co., 16 Ohio Cir.Ct., H. 

598, 34 Ohio Cir.Ct. 237, afl^rmed 
106 NT.E, 1059, m Ohio St 418^ 
Sidney TeL Co. v. Public Service 
Comuiission, 14 Ohio H.P., MS., 
3S7. ' , 

Sm m.—state Public Utilities Com¬ 
mission V. Postal TeiegraphrCable 
Go., 120 ME. 796, 285 IIL 4 411.. y 
7- Hi.—^Palmyra Telephone Co. 
Modesto Telephone Co., 167 ME. 
860,. 336 III. 158. , ^ 

8. Ill.—^Palmyra Telephopo Co. ^ v. 
^Odesto Telephoned Co., supra, 

32 ■ 


9. Me.—Sifiionds v, Maine Tel. & 
TeL Co, 72 A. 175, 104 Me. 440. 28 
Lr.RJL.MS., 942. 

Md—^Phelps y. Board of Com'rs of 
Howard County, 82 A. 1058, 117 Md. 

475 . 

Mich.—Datvson v. Postal Telegraph- 
Cable Co:, 251 MW. 352^ 265 Mioh. 
139. " ; 

j/ 

10. U.S.—Southern Bell Tel., etc., 
Co. V. Mobile, C.C.Ala., 162 F. 623*. 

6-2 C.J. p 29^no‘te 82. ' ’ » 

% .' ‘ 

11. U.S."?=-3Soiutherm Bsell TeL, Co. 

y. Mobile^ supra*. ^^ i ‘ . 

N.J.—Mew York, etc.,; .Teliea^one Co, 
y. Bast Oaranga TptK.'&'Aa. M9, 42 M 
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b. Federal Antbority 
(1) Post roads 
^2) Navigable waters 

(1) Post Roads 

(a) In general 

(b) Effect of federal act on state or 

municipal control 

(a) In General 

The Post Roads Act of 1886 authorizes all telegraph 
companies accepting its provisions to construct, main¬ 
tain, and operate lines of telegraph over any portion of 
public domain and over and along any of the military or 
post roads of the United States, provided they are not 
so constructed as to interfere with ordinary travel 
on such roads. The act does not apply to telephone 
companies. 

The federal statute of 1866, sometimes known as 
the Post Roads Act, authorizes all telegraph com¬ 
panies accepting its provisions to construct, main¬ 
tain, and operate lines of telegraph over any por¬ 
tion of the public domain and over and along any 
of the military or post roads of the United States, 
provided they are so constructed as not to inter¬ 
fere with ordinary travel on such roads, and by 
later statutes the term ''post roads^' is made to em¬ 
brace all railroads and all letter carrier routes 
established in any city or town for the collection and 
delivery of mail matter by carriers,^^ and all public 
roads and highways while kept up and maintained 
as such,which include the streets of a town or 
city.l^ 
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Such act was within the power of congress,!^ and 
is not confined to such military or post roads as 
are on the public domain, but extends to all post 
roads in the United States, including those in the 
various states.^® The act does not, however, apply 
to telephone companies,or to district telegraph 
companies,!3 or to telegraph companies not or¬ 
ganized under the laws of a state but under the laws 
of a foreign country,13 or to domestic telegraph 
companies which have not accepted the provisions 
of the act;33 nor can a company doing both a 
telegraph and a telephone business claim the ben¬ 
efit of the act as to the lines used in its telephone 
business,31 and the fact that such lines may be used 
for the local delivery of interstate telegraphic mes¬ 
sages does not make them an integral part of the 
telegraph lines so as to bring them within the pur¬ 
view of the act.33 

The act does not authorize the taking without 
compensation of state or municipal property,33 
which includes public streets and highways,^^ or of 
private property,36 which includes railroad rights 
of way,36 or even authorize the taking of such prop¬ 
erty in the absence of condemnation proceedings 
without the owner’s consent, although compensation 
therefor is tendered.37 

The statute does not confer the right of eminent 
domain38 or authorize any compulsory proceedings 
for the taking of property without the owner’s con¬ 
sent,39 so that, if the company is not entitled under 
the state statutes to exercise the right of eminent 
domain, it cannot take private property without the 


12- VjS .—Western Union Tel. Co. v. 
Baltimore, etc., Tel. Co., C.C.N,Y., 
19 P. 660—^Western Union Tel. Co. 
V. Burlington, etc., E. Co., C.C. 
Iowa, 11 P. 1, 3 McCrary 130. 

13. U.S.^New England Telegraph 
Co. of Massachusetts v. Town of 
Essex, U.C.Mass., 206 P. 926, mod¬ 
ified on other grounds 36 S.Ct. 102 , 
239 U.S. 313, 60 L. Ed. 301. 

62 C.J. p 29 note 89. 

14. U.iS.—St. Louis V. Western Un- 
icn Tel. Co.. Mo., 13 S.Ct. 486, 148 
U.S. 92, 37 L.Ed. 380, rehearing de- 

13 S.Ct. 990, 149 U.S. 466, 37 
. L.Bd. 810, 

62 C.J. p 29 note 90. 

16^ —^Wastern Union Telegraph 

Ok V. Bennsylvfiinia E. Co., K^J., 26 
» 133, 196 U.S. 540, 49 L.Ed. 

^ Sl^^Fen^cpla Telegra^ Go. v. 
Western Union TelegnapJbt Co., Pla., 
f 6 U.S. L.Ed. 708. , 

IBi *tT.IS.—Eensacol^ Thl^^graph Co. v. 

WOstem Union TeLegraphi Co., su- 
\ pra. ^ . . 

Cal.—Western Union Telegraph Co. 
w Blopkiii^ 

8« a 


17. U.S.—Richmond v. ©outhern Bell 
Tel., etc., Co., Va., 19 S.Ct. 778, 174 

U. S. 761, 43 L,Ed. 1162. 

62 C.J. p 29 note 93. 

18. U.S.—Toledo v. Western Union 
Tel. Co., Ohio, 107 P. 10, 46 G.C.A. 
Ill, 62 L.R.A. 730. 

19. N.Y.—^De Castro v. Compagnie 
Prancaise, 32 N.Y.S. 960, 86 Hun 
231, affirmed 50 N.E. 1116, 155 N.Y. 
688 . 

20. Kan.—Chicago, etc., Bridge Co, 

V, Pacific Mut. Tel. Co., 12 P. 636, 
36 Kan. 113. 

21. U.i^.—Postal Telegraph. Co. v. 
State Highway Commission, B.C. 
Or., 276 P. 958—Sunset TeL, etc., 
Co. V. Pomona, C.C.Cal., 164 P. 661, 
reversed on other grounds 172* P. 
829, 97 C.C.A. 261, rev^rshd on oth¬ 
er grounds 32 S.Ct. 4T7, 224 U.S, 
330, 66 L.Ed. 7^. 

22 * ^U.S.-^unset TeL, eta, Co,* v* 
Pomona, supra, , ^ 

23. U.S.'—St. Louis V. Western tTii- 

, ion CP-« Mo., 13 S,Ct. i9^6, 


US. 92, 37 L.Ed. 380, rehearing 
denied 13 S.Ct. 990, 149 U.S. 465, 37 
L.Ed. 810. 

62 C.J. p 29 note 99. 

24. U.S.—St. Louis V. Western Un¬ 
ion Tel. Co., supra. 

62 C.J. p 30 note 1. 

26. U.S.—^Western Union TeL Oo. v. 
Pennsylvania R, Co., N.J., 266 
133, 195 U.S. 640, 49 L.M. 312. 

62 C.J. p 30 note 2. 

26. U.S.- 7 -Western Union Tel. Co. v. 
Pennsylvania R, Col, supra, 

62 C.J. p 30 note 3. 

27. U.S.—^Western Union TeL Co. v. 
Pennsylvania R. Co., supra-—West¬ 
ern Union Tel Co. v. Ann ^Arbor 
R. Co., Mich., 20 S.Ct 867, 178 U.S. 
239, 44 L.Bd. 1052. 

2^ U.S.^—Wetstem Union Tel. Co. v, 
Pennsylvania R. Co^, N.J., 25 S.Ct. 
133. 195 U.S. 540j 49 L.Ed. 312. 

62 G.J. p 30 note 5. 

129. U.S.—Western Union TeL Co. ▼. 

Pennsylvania R. Co., supra. 

62 C.J. p 30 note 6 . 
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owner’s consent, although willing to make just com¬ 
pensation therefor.30 

(b) Effect of Federal Act on State or Mu¬ 
nicipal Control 

The Post Roads Act confers on those companies 
which have accepted the provisions of such act the right 
to construct lines of telegraph over and along the places 
named free from exclusion by, or any unreasonable In¬ 
terference from, any state or political subdivisions there¬ 
of, but the exercise of the right is subject to reason¬ 
able legislative and municipal regulation and control. 

As to telegraph companies which have accepted 
the provisions of the federal act, it confers the 
right to construct lines of telegraph over and along 
the places named and insures such companies 
against exclusion by, or any unreasonable inter¬ 
ference on the part of, any state or political sub¬ 
division thereof,although it does not confer the 
absolute right to construct and maintain such lines 
free from reasonable legislative or municipal regula¬ 
tion and control.32 The act is merely permissive,33 
and the franchise or privilege granted must, like 
any other franchise, be exercised in subordination 
to both public and private rights,34 

The franchise owned by a telegraph company 
which has constructed its line in streets constituting 
post roads, pursuant to the federal act, is not taxable 
by the state but such act does not deprive the 
state of the right to tax the property of the tele¬ 
graph company, including its franchise, as far as 
it has a situs within the state,3^ or of the right 
to impose or permit a municipality to impose a 
license tax, as a revenue measure, provided such tax 
is based exclusively on domestfc messages not per¬ 
taining to the business of the' government of the 
United States,37 or of the right under the police 
-power to exact or permit the exaction by a mu¬ 
nicipality of a license fee, not as a revenue measure, 


but designed to cover and commensurate with the 
cost of police supervision, 33 or of the right to exact 
compensation or rental for the use of state property 
or to permit a municipality to exact such rental for 
the use of its streets where the municipality owns 
the streets.33 

While the state retains the rights referred to, 
it may not, in enforcing them, make use of any 
means which impedes, embarrasses, or obstructs the 
continuance of the interstate, foreign, or govern¬ 
mental business of a company which has accepted 
the provisions of the act of 1866,and even a pure¬ 
ly domestic business within the state cannot be en¬ 
tirely prohibited by the state.^^ 

(2) Navigable Waters 

The Ppst Roads Act authorizes the construction and 
maintenance of telegraph lines over, under, or across 
the navigable streams or waters of the United States, 
provided they are so constructed and maintained as 
not to obstruct navigation. 

The Post Roads Act authorizes the construction 
and maintenance of telegraph lines over, under, or 
across the navigable streams or waters of the 
United States, provided they are so constructed and 
maintained as not to obstruct navigation; but the 
statute does not apply to companies which have not 
accepted its provisions^3 or to a company not or¬ 
ganized ''under the laws of any state,” but of a for¬ 
eign country for transoceanic communication.'^3 
Any unnecessary interference with the free move¬ 
ment of vessels is an obstruction within the mean¬ 
ing of the act.^^ Under the statute a telegraph com¬ 
pany is authorized to lay and maintain a cable across 
a navigable nver on the bottom, provided it does 
not obstruct navigation of the river by vessels 
properly navigated.*^® The manner in which a cable 
must be laid so as not to obstruct navigation de¬ 
pends on the njature of the locality and the char- 


30. U.S.—^Western Union Tel. Co. v. 
Pennsylvania R. Co., supra. 

62 C.J. p 30 nota 7. 

31. U S.—Town of Essex v. NfeWj 

England Tel. Co. of Massachusetts,' 
Mass., 36 S.Ct 102, 239 U.S. 313, 60 
Lr.Ed. 301. j 

62 C.J. p 30 note 8. 

3^ U S.—^Western Union Tel. Co. 

^ City of Richmond, Va., 32 S.Ct. 449, 
224 V.B. 160, 56 U.Ed, 710. 

62 C.J. p 3'0 note 9. 

33. U S.—Richmond v. Southern Bell 
Tel.,' etc., Co, 'Va., 19 S.Ct. 778, 
174 U.S 761, 43 L.Ed. 1162. 

62 O. J. p 31 note 10. 

34- U.S.—^Western Union Tel. Co. v. 
Pennsylvania R'."Co., NtJ, 26 SOt. 
133, 195 U.^. 540, 49 L.Ed. 312. 

62 C.J. P 31 note 11.' ^ * * 


35. NT.Y,—People ex rel. Postal Tel¬ 
egraph-Cable Co. V. State Board of 
Tax.Com'rs, 120 JST.B. 192, 224 Isr.Y.' 
167. I 

62 C J. p 31 note 12. 

35 - Mp,—State V. Western UnJon^ 
Tel. Cd., 66 SW, 77^, 165 Mo. 6p2. 
62 C.J. p 31 note 13. 

37- Elai—Pergue’on v. McDonald/ 63 
So.. 915, 66Pla. 494. 

62 C.J. p 31 note 14. 

38 . Ill.—City of Peoria v. Postal; 

Telegraph-Cable Co.^ 113 N.E. 968, 
274 Ill. 66^. • 

62 C.J. p hi note 15. 

39 . U S.—Ric^in,ond v. Southern Bell 
TeL, etc,' Co’., Va„ 19 S.Ct. 778, tT4 
U.S. 761, 43 D.Ed. 1162. 

,62 C.J. p 31 note 16. 

UvS.—^Weistern‘Unio-n Tel. €o, v.^ 


Massachusetts, Mass., 8 S.Ct. 961, 
125 U.S 530, 31 LEd. 790. 

62 C.J. p 32 note 17. 

41. U.S.—^Ludwig V. Western Union 
Tel. Co., Ark, 30 S.Ct 280, 216 U. 

S. 146, 64 D.Ed. 423. 

62 C.J. p 32 note 18. 

42. Kan.—-Chicago, etc., Bridge Co. 
V. Pacific Mut Tel. Co., 12 P. 535, 
36 Kan. 113. 

43. K.Tt—De Castro v. Compagnie 
RTancalse du Tel. de Paris, 32 N. 

T. S. ^60, 85 Hun 231, affirmed 50 
N.E. 1116, 155 Isr.Y. 688. 

44L - ’Kan‘-i-^Pacific’ Mut. Tdl. Co. v. 
Chicago, etc.. Bridge Co., 12 P. 560, 
36 1118;,, ^ t ’ "h ^ ” 

62 Q*J.* P.^2 note f2.., . ^ , 

45- U.S—The Elsie, D.C-QaL, 288 P. 

’575. ' ' ‘ ^ 

62 0 ,X note 25. ^ 
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acter and extent of the navigation^® and the stat¬ 
ute does not confer any absolute right to lay a cable 
on the surface of even a solid bottom if it is 
necessary in order to prevent obstruction that it 
should be sunk below the surface.^^ It has been 
held that the statute applies to a submarine cable 
laid in Puerto Rico prior to the American occupa¬ 
tion of 1898.^® 

c. State Authority 

Although the consent of the state is unnecessary for 
the construction of telegraph lines along post roads by 
companies accepting the provisions of the Post Roads 
Act, a state may, by virtue of its inherent power to 
control the use of streets and highways, authorize the 
construction of telegraph or telephone lines upon or 
along the public roads, streets, or highways of the state. 

Under the act of 1866, while the state cannot ex¬ 
clude, and its consent is unnecessary for the con¬ 
struction of, telegraph lines along post roads by 
companies accepting the provisions of that act, it 
may, by virtue of its inherent power to control the 
use of streets and highways, authorize the construc¬ 
tion of telegraph or telephone lines upon or along 
the public roads, streets, or highways of the state 
and, while this power is vested primarily in the leg¬ 
islature,®® it may be delegated to a municipality.®^ 
The right to maintain and operate a telephone line 
on the streets of a city is regarded as one relating 
to municipal affairs and, where control of such af¬ 
fairs free from subjection to general laws is vested 
in particular cities, a statute conferring rights in 
public highways confers no right on a telephone 
company in so far as the streets of a city are con¬ 
cerned.® ^ A state statute authorizing use of the 


streets or highways by a telegraph company confers 
a franchise which may coexist with the federal 
franchise granted by the Post Roads Act.®^ 

Construction of telephone line over state lands. 
A state may authorize telephone companies to con¬ 
struct their lines over state lands, although such 
lands have been appropriated to the use of a canal, 
subj'ect to the provision that the use of such lands 
by the telephone company shall not interfere with 
or obstruct the use of the state or the canal com¬ 
pany.®^ 

d. Municipal Authority 

A municipality has only such power to grant rights 
to telegraph and telephone companies to use the streets 
and highways as is delegated by the legislature. Where 
the state has authorized the construction of telegraph! 
and telephone lines on all the public highways of the 
state, a municipality cannot exclude the companies from 
the use of Its streets. 

A municipality has no inherent power to grant a 
right to telegraph or telephone companies to use 
the streets and highways,®® its powers in this re¬ 
spect being only those delegated by the legisla¬ 
ture.®® Where a municipality is authorized by 
statute to permit telephone and telegraph lines to be 
laid under any way or square, it has no power to 
grant to a telephone company whose system is not 
in actual operation the right to construct above and 
below all present or future streets in the city all 
such structures as may be adapted to the installation 
and maintenance of an electrical or other system 
for the “transmission of sound, signals, and intelli¬ 
gence,’^®'^ While a municipality cannot exclude 


-46. U.S—•Western Union Tel. Co. v. 
Inman, etc, iSteamship Co., JST.T., 
5S P. 365, 8 C.C.A. 152. 

Ifavigutiou 

A vessel is navigating" if proceed¬ 
ing under her own power, although 
plowing through soft mud.—Western 
Union Tel. Co. v. Inman, etc., Steam¬ 
ship Co., supra. 

-47. U.S.—The City of Richmond, I>. 
C.K.T., 43 P. 86, affirmed 69 P. 365, 
8 C.C.A. 152. 

48. Puerto Rico.—^West India, etc., 
Tel. Co. V. S. S. Uegazpi, 8 Puerto 
Rico Fed, 128. 

49. Ky.—Korthern Kentucky Hiit. 
Telephone Co. v. Bracken County, 
295 S.W. 146, 220 Ky. 297. 

62 C.J. p 32 note 32. 

PartLcTilar statutes h.eld not invalid 
U..S<.—City of Tulsa v. Southwestern 
,Bell Telephone Co, CCA.Okl, 75 
F.2d S43, certiorari denied 55 S Ct. 
656, 295 U.S. 744, 79 L.Ed. 1690. 
Cal.—Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 772, 32 
'Clal.2d: 278, a^i^peal dismissed 69 S. 

, oi' Tat; aae,^^.- saa,' 93 "sLm. -aos 0 . 


Ohio.—Short v. Ohio Bell Tel. Co., 37 
Nr.E.2d 439. 

, Pa.—Bell Telephone Co. of Pennsyl¬ 
vania V. Lewis, 177 A. 36, 317 Fa. 
387, appeal dismissed Bell Tele¬ 
phone Co. of Pennsylvania v. Van 
r>yke, 56 S.Ct. 93, 296 U.S. 533, 80 
L.Ed. 379. 

Repeal of statute 

Cal.—Los Angeles County v. South¬ 
ern Cal. Tel. Co., 196 P.2d 773, 32 
Cal. 2d 378, appeal dismissed 69 S 
Ct. 737, 336 U.S. 929, 93 L.Ed. 1090. 

62 C.J. p 32 note 32 [a]. 

50. Ill.—People V. Chicago TeL Co., 
77 N-.E. 245, 220 Ill. 238. 

62 C.J. p 83 note 33. 

51. U.S—Southern Bell Tel., etc., 
Co. V. Mobile, C.C.A,Ala., 162 P. 
523. 

62 C.J. p 33 note 34. 

52. Cal.—Sunset Telephone Sc Tele¬ 
graph Co. V. City of Pasadena, 118 
P. 79-6, 161 Cal. 265. 

53. Cal.—^Western Unioai 'Telegrapbp 
Co. V. Hopkins, 116'P. ^57; 16'0 ^al.' 

106. i * ^ 

62 C.Jj'P 33note^36. ' » 


54. La.—State v. Cumberland Tele¬ 
phone & Telegraph Co., 27 So. 796, 
62 La. Ann 1411. 

55. Wis.—State v, Milwaukee Inde¬ 
pendent Tel. Co., 114 N.W. 108, 315, 
133 Wis. 688. 

Municipalities in Indian Territory see 
Indians § 33. 

56. Wis.—State v. Milwaukee Inde¬ 
pendent Tel. Co., supra. 

62 C.J. p 33 note 40. 

Fublio utilities 

Telegraph and telephone compa¬ 
nies are public utilities within the 
contemplation of statute relating to 
the granting of franchises to utility 
companies by towns incoriiorated aft¬ 
er companies have begun operation 
under grant from county, and of stat¬ 
utes relating generally to the incor- 
pomtlon and powers of public utili¬ 
ties —Mountain States TeL & Tel. Co, 
V. Town of Belen, 244 P.2d 1112, 66 
N.M. 415—^Village of Ruidoso v. 
Ruidoso Tel. Co., 200.P.2d 713, 52 K*. 
M. 415. .. ^ . 

57- Ma9b.-^rMefe*opolitan’Home :Tele- 
phone Co. v. Emerson, 88 N.B, 676, 
202 Mass4 402. 



86 C.J.S, 


§ 24-25 TEL. & TEL., RADIO & TELEVISION 


om the tise of its streets a telegraph company 
hich has accepted the provisions of the act of 
566, a telephone company, not being within the 
>pIication of such act, cannot, by filing an ac- 
‘ptance thereof, acquire any right to use the 
reets of a city without the consent of the local 
ithorities.^® 

Where the state has authorized the construction 
f telegraph and telephone lines on all the public 
ghways of the state, generally a municipality 
mnot exclude such companies from the use of its 
reets,nor can a municipality require a com- 
iny, operating under a county franchise before 
le municipality was incorporated, to accept a fran- 
lise from it,50 although it may make reasonable 
nd proper regulations as to the manner in which 
le right to use the streets shall be exercised,5^ 
5 by requiring lines and poles to be kept in proper 
>ndition so as not to interfere with the use of the 
reets,52 and, for this purpose, may provide proper 
ispection and regulation and neither a county 
ranchise nor a franchise of the municipality itself 
m divest the municipality of its police power over 
le company with respect to its use of the streets, 
[leys, and public ways within the municipality.^^ 

The municipality cannot, however, under the 
uise of regulation, practically exclude such a com- 
any,55 as by demanding a compliance with unau¬ 


thorized and improper conditions'^ or by refusing 
to grant a permit for the making of necessary re¬ 
pairs on lines already constructed.^'^ The right of 
regulation is entirely distinct from the original 
granting of the privilege, and is subordinate to the 
franchise granted directly by the legislature.®^ 

Private lines. A county which has an easement 
in a public road cannot authorize the establishment 
of a private telephone line thereon.®^ 

g 25. -Mode of Acquisition; AcceptcUice 

A franchise granted by a municipality to a~tele- 
graph or telephone company is Invalid unless acquired 
substantially in the mode prescribed by law, and con¬ 
fers no rights and Imposes no obligations on the com¬ 
pany unless it accepts the grant. 

A franchise granted by a municipality to a tele- 
phone company is invalid unless acquired substan¬ 
tially in the mode prescribed by law*^® and pursuant 
to the provisions of the grant.*^^ 

Acceptance. A statute or municipal ordinance 
granting a franchise to a telephone company con¬ 
fers no rights and imposes no obligations on the 
company unless it is accepted,'^2 either by express 
words or by some act or conduct on the part of the 
company.'^® A grant by the state of a franchise 
to a telegraph or telephone company is accepted by 
the construction of the line.*^^ 


L U S.—Cfumberland Tel., etc., Co. 
V. Kvansville, C.C.Ind., 127 F. 187, 
affirmed 143 P. 238, 74 C.C.A. 368. 

L Cal.—Western Union Telegraph 
Co. V. Hopkins. 116 P. 557, 160 Cal. 
106 . 

I C.J- p 34 note 45. 

K N.M.—^Mountain States Tel. & 
Tel. Ca V. Town of Helen, 244 P. 
2 d 1112, 56 NT.M. 415. 

[mnty franc h i s e 

Grant of a franchise by board of 
(tinty commissioners to telephone 
►mpany prior to incorporation of 
llage was sufficient authority for 
scupying streets of village and do- 
g business in village until such 
me as village tendered to compa- 
r a franchise for maximum term of 
^ars authorized by law on such 
rms as would be fair and equitable 
all parties concerned as required 
r statute and a reasonable time had 
apsed for its consideration by com- 
my.—^Village of Kuidoso v. Huidoso 
iL Ccu 200 P. 2 d 713, 62 K.M. 415. 

r U.S.-^Westem Union Tel. Co. v. 
Richmond, Va, 32 H.Ct. 443, 224 
U.H. 160v 56 Lr.EcL 710J 
• a J. p 34 note 47. ■ 
dinanoes held net arbitrary 
Cfiy ' ordinance® providing that 
ies should ^ not be placed on two 
jned streets within city and pro¬ 


viding for a telephone franchise in 
accordance with ordinance relating 
to two named streets, which latter 
ordinance was enacted at request of 
telephone company after expiration 
of its franchise, were within, sover¬ 
eign power of city and were not arbi¬ 
trary and invalid.—^Mt. Vernon Tel. 
Co. V. City of Mt. Vernon, 230 iS.W.2d 
451, 313 Ky. 93. 

62. Pa.—^Delaware & Atlantic Tele¬ 
graph & Telephone Co.'s Petition, 
73 A. 176, 224 Pa. 66 , 132 Am.S.R. 
760, 

63. Pa,—I>elaware & Atlantic Tele¬ 
graph & Telephone Co.'s Petition, 
supra. 

64^ N.M.—^Mountain States Tel. & 
Tel. Co. V. Town of Helen, 244 P.2d 
1112, 56 N.M. 415, 

65- Mo.—^Mountain View y. Farmers' 
Telephone BXch. Co., App., 224 S. 
W. 155, affirmed 243 S.W. 163, 294 
Mo. 626. 

62 C. J. p 34 note 60. 

66 . Mich.—Michigan Tel. Co. v. Bep- 
ton Harbor, 80 N.W.'386, 121 Mich. 
512, 47 L..R.A. 104. 

62 CJ". p 34 note 51. 

67. N.T.—In re Seaboard Tell, etc., 
Co., 74 N.TS 15, 68 App.Uiv. 283. 

62 C.J. p 34 note 52. 

66 . NT.—Barhite v. Home Tel. Co., 
63 N.T.S. 659, 59 App.Div.,:25, 

M 


69. Tex.—^Acme Cement Plaster Co. 
V. American Cement Plaster Co , 
Civ.App., 167 S.W. 183. 

70. Ky.—Town of Hodgenville v. 
Gainesboro Telephone Co., 35 S.W. 
2d 888, 237 Ky. 419. 

62 C.J. p 35 note 56. 

71. Kan.—City of Emporia v. Em¬ 
poria Telephone Co., 124 P. 895, 87 
Kan. 465, rehearing denied 129 P. 
187, 88 Kan. 443. 

62 C.X p 35 note 57. 

72- Cal.—Western Union Tel. Co. v. 
Hopkins, 116 P. 557, 160 Cal. 106, 
123. 

Ind.—-Cumberland Telephone & Tel¬ 
egraph Co. V. City of Mt. Vernon, 
94N.E. 714, 176 Ind. 177. 

73. Ind.—Cumberland Telephone & 
Telegraph Co, v. City of Mt. Ver¬ 
non, supra. 

Acoeptaacs held shown 

A, telegraph company's continued 
operation and maintenance of its 
lines on city streets after passage of 
statute granting right to maintain 
such lines constituted an acceptance 
of* such grant within statute.—City 
of Seattle v. W. U. Tel. Co., 153 P.2d 
859, 21 Wash.2d 838: ' * 

74. Cal.—^TiOs Angeles County’ y. 

Southern Oal. T®eL Co, 196 F.2<3t 
773, 32 Cal 2d 378, appe^al dis¬ 
missed 69 737/336 U.qv 9^1^93 
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g 26. - Consent of Local Authorities 

a. In general 

b. Mode of consent 

c. Estoppel to deny validity 

a. In General 

Where the right of a telegraph or telephone com¬ 
pany to construct and maintain lines In the streets of 
a municipality Is subject to the consent of the munici¬ 
pality, such consent is a condition precedent to the 
right granted. 

Where the constitution or statutes of a state make 
the right of a telegraph or telephone company to 
construct and maintain lines in the streets of a 
municipality subject to the consent of the mu¬ 
nicipality, such consent is a condition precedent 
to the exercise of the right granted,*75 even in the 
case of a telephone company engaged in interstate 
business and a telephone company cannot acquire 
the right to use city streets without consent of the 
city by failure to organize under the statute provid¬ 
ing for the organization of telegraph and telephone 
companies, and requiring consent of the local au¬ 
thorities to the use of its streets by such compa¬ 
nies.'^'^ If there is no constitutional or statutory 
provision requiring consent, and the franchise to 
occupy streets and highways is derived directly from 
the legislature, the right of the grantee to use the 
streets and highways is not affected by the want of 

municipal consent.'^s 

Where a statutory grant to construct telephone 
lines is restricted to telephone corporations, a pri¬ 
vate individual cannot use the public highways with¬ 
out first obtaining the consent of the local authori¬ 
ties who are authorized by statute to grant such 
right but a corporation which acquires a tele- 
phoiie system constructed on county highways un¬ 


der a grant from the county authorities may there¬ 
after construct its lines on such highways without 
any grant from the county authorities.®® A provi¬ 
sion requiring municipal consent to the construction 
of such lines does not require consent for their sub¬ 
sequent maintenance and operation,®^ the inten¬ 
tion being to enable municipalities to impose proper 
conditions on the placing of poles and wires in their 
streets but, if a provision requires municipal 
consent to ‘^maintain and operate," such consent 
is necessary for the maintenance as well as for 
the construction of the lines.®® One company under 
a grant of the right to use streets cannot, under its 
franchise, confer a similar right on a separate and 
distinct company without the consent of the munici¬ 
pality.®^ 

Refusal of consent Since the right to use the 
streets for telephone lines is a privilege and not an 
absolute right, the fact that the voters of a munici¬ 
pality may, under the statute, grant such right to 
one telephone company and refuse it to another 
does not deprive the latter company of any con¬ 
stitutional rights,®^ although it has been held that 
a municipality cannot withhold its consent arbitrar¬ 
ily, or except for considerations affecting the pub¬ 
lic welfare.®® 

b. Mode of Consent 

Constitutional or statutory provisions as to the 
mode in which municipal consent shall be given must be 
complied with in order to make the grant effective. If 
no particular mode is prescribed, consent may be either 
express or implied. 

Constitutional or statutory provisions as to the 
mode in which municipal consent shall be given, as 
by advertisement for proposals®'^ and public sale 
to the highest bidder,®® or by petition, with notice 

82. U.S.—Dakota Cent. Tel. Co. v. 
Huron, supra. 

83. U.S.—Southern Bell etc., 

Co. V. Richmond, C.C.Va., 103 F. 
31, 44 C.C.A. 147, appeal dismissed 
22 S.Ct, 934, 46 UBd. 1264. 

84. U S.—Western Union Tel. Co. v. 
Toledo, C.C.Ohio, 103 F. 746. 

62 C.J. p 37 note 72. 

85. Iowa.—^Bast Boyer Telephone 
Co. V. Incorporated Town of Tail, 
147 KW. 327, 166 lowa 226. 

86 . Pa.—Central Dast. & Printing 
Telegraph Co. v. Borough of Hom¬ 
er City, 89 A.’681, 242 Pa. 597. 

W. U.S.—Tri-State Telephone & 
Telegraph Co v. Thief River Palls, 
.C.G^Minm, 183 F. 854. 

62 C J. p 27 note 76. 

^ Ky.—^Norris v, Kentucky State 
•peiepitbne Co., 30 S.W.2d 960, 235 
I Ky. 2^4. 

^ ^ 37 note 7T. 


LwBd. 1090^Postal Telegraph-Ca- , 
hie Co. V. Railroad Commission of 
Oali;fornia> 254 P. 2^8, 200 Cal. 463. 

Iowa.—^Farmers" Telephone Co. 
V. Town of Washta, 133 N.W. 361, 
157 Xowa 447. 

62 C.J, p 35 note 62.^ 

BOkCt e^ffect o€ statute 
Under statute granting to tele- 
g^ra^h. and telephone companies right 
to construct and maintain necessary 
lines of poles and wires along public 
rofLjds,^ proviso that, where right of 
way for such lines was within cor- 
Rc^te Unfits of, a dty, .consent of 
d^y council should he, first obtained 
w^ intepded to Qperate in the fu-, 
turi^nly, and appflied only to comt- 
I^e^^s whiqh ^:^or ^s’t time after ef- 
feci^vei ^te of such siatuta, sought 
permij^sion, of »to a;perat^ upon 


ing on streets at time of effective 
date.—City of Seattle v. W. U. Tel. 
Co., 153 P.2d 859, 21 Wash.2d 838. 

76. Cal.—Sunset Telephone & Tele¬ 
graph Co. V. City of Pasadena, 118 
P. 796, 161 Cal. 265. 

77. Mo.—City of Mountain View v. 
Farmers' Telephone Exch. Co., 
App., 224 SW. 155, affirmed 243 
S.W. 153, 294 Mo. 623. 

78. Ohio.—City of -Cambridge v. 
Public Utilities Commission, 111 
lSr.E,2d 1, 159 Ohio St. 28. 

Wash.—City of Seattle v. W. U. TeL 
■Co., 153 P.2d 859, 21 Wash.2d 838. 
52 O.J. p 36 note 65. 

79 ^. Cal.—^Inyo County v. Hess, 200 
P. 373, 53 Cal.App. 415. 

80. C^.—Inyo County v. Hess^ su- 

i pra. ' ’ 

.81. Dakota Cent. Tel. ^Cd. v. 

I ■ i6J5,.F. 22&^ 
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to adjoining landowners of the time and place 
of hcaring,^^ or by a vote of a majority of the elec¬ 
tors voting therein,and provisions as to the mode 
of passing the ordinance granting consent^^ must 
be complied with in order to render the grant ef¬ 
fective; and, where a vote of the electors is re¬ 
quired, a resolution granting the right to occupy 
streets confers no rights on the grantee where such 
privilege is rejected by the voters at a subsequent 
election.^^ 

If no particular mode of manifesting such consent 
is prescribed, it may be either express or implied, 
and express consent can be shown only by formal 
municipal action and not by mere general declara¬ 
tion of witnesses that such consent was given.^^ 
Where the constitution provides for sale of a fran¬ 
chise to the highest bidder, an ordinance making it 
unlawful to maintain telephone poles in the streets 
without a city franchise is invalid as to a telephone 
company whose franchise has expired, and which 
company has requested the city to offer a franchise 
for sale.^^ 

c. I^toppel to Deny Validity 

A municipality may be estopped by its conduct to 
deny the validity of an ordinance or resolution grant¬ 
ing consent to the use of its streets for telegraph or 
telephone lines; and the company may be estopped to 
assail the validity of a contract under which it occupies 
the streets. 

A municipality may be estopped by its conduct to 
deny the validity of an ordinance or resolution 


granting consent to the use of its streets for tele¬ 
graph or telephone lines but the fact that a mu¬ 
nicipality by laches has lost the right to interfere 
with the maintenance of a telephone line on its 
main street does not authorize the telephone com¬ 
pany to extend its lines to other streets without per- 
mission.^7 Where a corporation was not authorized 
to use city streets under the statutes, because not 
a telegraph company, the city’s acquiescence in such 
use raised no estoppeL^^ So a city is not estopped 
to deny the validity of a franchise to a telephone 
company which for a number of years had made no 
attempt to construct its system under a grant not 
properly authorized.^^ 

Estoppel of telephone company. The assignee of 
a telephone franchise cannot assail as invalid the 
contract under which he occupies the streets of a 
municipality.^ 

§ 27. - Construction and Operation of 

Grant Generally 

General rules governing the construction and oper¬ 
ation of statutes and municipal ordinances apply in 
determining the nature and extent of the rights con¬ 
ferred by a grant of the right to use streets or high¬ 
ways. 

The usual rules governing the construction and 
operation of statutes and municipal ordinances ap¬ 
ply in determining what persons or corporations 
may exercise the right,2 what streets or highways 
are intended by the grant,^ and the nature and ex¬ 
tent of the rights conferred.^ An ordinance grant- 


89. Mass.—Metropolitan Home Tele¬ 
phone Co. V. Emerson, 88 N.E. 670, 
202 Mass. 402. 

90. Iowa.—Schnieders v. Incorpo¬ 
rated Town of Pocahontas, 234 N. 
W. 207, 213 Iowa 807. 

62 C J. p 38 note 70. 

Chaorter provisions requiring all 
franchise ordinances to be submit¬ 
ted to referendum have been held to 
include ordinances granting a tele¬ 
phone franchise.—State v. Spokane 
County Super. Ct„ 152 P, 11, 87 
Wash. 582. 

91. Ky.—Eastern Kentucky Home 
Telephone Co v. Hatcher, 179 S.W. 
7, 166 Ky. 176. 

62 G.J. p 38 note 80. 

92. Iowa.—Bast Boyer Telephone 
Co. V. Incorporated Town of Tail, 
147 N.W. 327, 166 Iowa 226. 

93. XJ.S.—Dakota Cent. Tel. Co. v. 
Huron, C.C S D., 166 P, 226. 

S.D.—Missouri Kiver Tel. Co. v. 
Mitchell, 116 N.W. 67, 22 S.D. 191. 

94. Ga.—Pelham v. Pelham Tel. Co., 
62 S.E. 186, 131 Ga. 325. 


95. Ky.—Norris v. Kentucky State 
Telephone Co., 30 S.W.2d 960, 235 
Ky. 234. 

98. S.D.—Missouri River Tel. Co. v. 

Mitchell, 116 N.W. 67, 22 S.D. 191. 
62 C J. p 38 note 86 

97. Pa.—Central Dist, & Printing 
Telegraph Co. v. Borough of Hom¬ 
er City, 89 A 681, 242 Pa. 597. 

98. N.Y.—Holmes Electric Protec¬ 
tive Co. V. Armstrong, 162 N T.S. 
770, 97 Misc. 184. 

99. Iowa.—Farmers’ Telephone Co. 
of Quimby y. Town of Washta, 
133 N.W. 361, 157 Iowa 447. 

62 C.J. p 39 note 89. 

1 . Tex.—Pink'v. City of Clarendon, 
Civ.App., 282 S.W. 912. 

2. Charter provision 

Provision in charter authorizing 
city to grant right to construct 
pipes, tubes, conduits, wires, and 
other electric, telegraph, and me¬ 
chanical apparatus in city ^streets 
and highways was held to authorize 
city to grant franchise to telephone 
company to construct and maint«iri 
poles, 'wireg, and cpndults in city 
streets, not’^vithstandirig absence of 

38 


word “telephone.”—Salinas v. Pacific 
Tel. & Tel. Co., 164 P.2d 905, 72 Cal. 
App.2d 494. 

3. Meaning dependent on legislative 
intent 

The meaning of “public highways” 
in a statute authorizing construc¬ 
tion of a telegraph or telephone line 
along the public highways depends 
on the legislative intent as gathered 
either from the words, the context, 
the subject matter, the effect and 
consequences, or the spirit and rea¬ 
son of the law.—Chamberlain v. 
Iowa Teh, Co., 93 N.W. 696, 119 Iowa 
; 619 . 

4. 'Cmindosrporated areas of cotmty 

Telephone company, to which tele¬ 
phony lines had been conveyed, was 
; entitled to use streets and highways 
in urdncorpoi^tbd areas of county 
! by reason of its franchise under code 
section providing that telegraph or 
telephone con^oratioris may con¬ 
struct telegraph lines or teleiJIione 
lines along and on any ‘ public road 
or highway.—^Los Angfel'es County v. 
Southern CaJ. Tel. Co,, 196 P.2d 773, 
32 Cal.2d 378, appeal dismissed 69 
^SCt 737, 33’6 U.S. 929, 93 L Ed. iO'9‘0. 
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ing" riglits to a telegraph or telephone company will 
be strictly construed against the grantee,^ but the 
limitations or conditions imposed must be construed 
as coterminous with the franchise which the mu¬ 
nicipality was authorized to grant.® 

Streets, roads, and highways within meaning of 
grant. Statutes granting the right to telegraph and 
telephone companies to use public roads or high¬ 
ways include the right to use streets in a city or 
town.*^ So streets in a townsite which have been 
dedicated to public use by the townsite company, 
with»reservation of the right to grant the use of 
such streets to telephone companies, are subject to 
a statute authorizing telephone companies to con¬ 
struct their poles and wires upon any public road 
or street;® but a state’s offer of a telephone fran¬ 
chise has been held not to extend to the use of 
streets in cities already given control thereof by 
their charters.^ A bridge is a part of the public 
highway, and where a telegraph company obtains 
the right to run its wires across the bridge for an 
annual rental, and thereafter the bridge is acquired 
by the county, the county cannot maintain a suit 
in equity to compel the company to remove its wires, 
since it has a remedy at law to recover damages 
for the use of the bridge during the time for which 
no compensation was paid.^o 

§ 28. - Corporations or Persons Included 

The right of corporations or individuals to construct 
telegraph or telephone lines in public roads or streets 
depends on the proper construction of the statutes un¬ 
der which the right is Claimed. 

The right of corporations or individuals to con¬ 
struct telegraph or telephone lines in the public 
roads or streets depends on the proper construction 
of the statutes under which the right is claimed.^i 


Statutes authorizing the use of streets and highways 
by telegraph companies are usually held to apply 
also to telephone companies,^2 at least to long-dis¬ 
tance telephone companies,^3 so that they confer 
rights and privileges on companies not entitled to 
the benefit of the Post Roads Act of 1866.*^^ On the 
other hand it has been held that, under the general 
rule that legislative grants must be construed strict¬ 
ly in favor of the public, in that whatever is not 
granted in clear and explicit terms is withheld, a 
statute granting the right to telegraph corporations 
to construct their lines along and on any public road 
or highway does not include telephone companies,^® 
at least, not local companies,^® and that such a 
statute does not give telegraph companies the right 
to construct telephone lines.^'^ A grant to telegraph 
and telephone ‘"corporations” of the right to con¬ 
struct lines on the public highways is not applica¬ 
ble to private individuals.^® Where the legislature 
grants to municipalities the right to authorize the 
use of their streets for the construction of a tele¬ 
phone line, a municipality has power to determine 
what corporation or individual shall enjoy the priv- 
ilege.i^ 

Private lines. A telephone line constructed only 
for private use has no right to occupy the public 
highways under a statute granting such right to tele¬ 
phone companies.^o 

§ 29. - Conditions Attached to Grant 

A grant to a telegraph or telephone company to use 
the streets and highways is subject to express and 
Implied conditions, and a municipality may impose 
reasonable and proper conditions which can be changed 
or modified under proper circumstances. 

A franchise granted by a state to a telegraph 
or telephone corporation to use the public roads 


5. Minn.—State v. Thief River 
Palls, 113 NW. 1057, 102 Minn. 
425. 

62 C.J. p 39 note 98, ' 

6 . Ky.—Moberly v. Richmond Tel. 
Co., 103 S.W. 714, 126 Ky. 369, 31 

. KyX. 783. 

62 C.J. p 39 note 99. 

7. Cal.—Salinas v. Pacific Tel. & 

Ob., 1:64 P.2d 905, 72 CaLAppv 
2d 494. 

Wa§ih.—City of (Seattle v. W. TJ. Tel. 

Co., 153 P.2d 869, 21 Wash.2d 838. 
62 C,J. p 39 note 1 . ’ 

3 . .’tex.—Rowing Springs Tpwfi-Site 
Co. V. Paducah Telephone Co:, 212 
S.Vr. 147, 109 Tex. 4^2. ' * 

* * ^ ? H ■ ^ , 

?■>. ,dal.—City of San Diegp v. I^outh- 
‘ ,ern Cal. Tel. Co., ^ok P.2d ^7, H 
' Cai:Atp.2d'V9'3. ’^ ^ ' 

PA—Beaver -^’ti^ty *:Centisa3L 

^ a ‘' 


Pist., etc., Tel. Co., 68 A. 846, 219 
Pa. 340. 

11. Neh.—Alt V. State, 129 N.W 
432, 88 Neb. 269, 36 L,.R.A.,N.S., 
1213. 

62 C.J. p 39 note 4. 

Foreign corporation 
A statute authorizing maintenance 
of telephone lines along highways 
has been held not to require that a 
foreign corporation shall be formally 
chartered or incorporated under 
laws of the state in which it is 
operating in order to enjoy rights 
granted.—Leppard v. Central Caro- 
litm Tel. Co., 30( S.E.2d 755, 305 S. 
C. 1. 

ijs. tJ.S.—City 9 f Fort Worth V. 
Southwestern Bell Tel. Co., C.C.A. 
Tex., 80 P.2d; 972, rehearing defied 
81 .m 2 d.l 01 «c. .. 

'634C.J. p.3*9:note 5. . 


13. Tex—Alpine Tel. Corp. v. Mc¬ 
Call, 184 S.W.2d 830, 143 Tex. 385. 

62 C.J. p 39 note 6 . 

14. U.S —Richmond v. Southern 
Bell Tel., etc. Co., Va., 19 S.Ct. 
778, 174 U.S. 761, 43 L.Ed. 1162. 

15. Cal.—Sunset Telephone & Tele¬ 
graph Co. V. City of Pasadena, 118 
P. 796, 161 Cal. 265. 

62 C J p 40 note 9. 

16. Tex.—'Alpine Tel. Oorp. v. Mc¬ 
Call, 184 S.W.2d 830, 143 Tex. 336. 

17- Tenru—^Home Tel. Co. v. Nash¬ 
ville, 101 S.W. 770, 118 Tenn. 1 , 
11 AnnUas. 824. 

18. Cal.—Inyo County v. Hess, 200 
P. 373, 53 Cal.App. 415. 

18, Iowa.—Smith v. City of Osceo¬ 
la, 159 N.W. 648, 178 Iowa 200. 

20 . Tex.—^Acme Cement Plaster Co. 
V. American Cement Plaster Co., 
.Ciy.App., 167 S.W. 183. 


il. ^ ./ 
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and highways to erect a system is conditioned not 
only on the establishment of the lines, but, by im¬ 
plication, on the continued operation of the sys¬ 
tem and the acceptance of the franchise by a 
corporation involves an assumption of a duty to fur¬ 
nish adequate communication service to the public .22 
Where the state in granting a telephone company 
the right to use the streets of a city for its lines 
does not specify the conditions of such use, the 
power to prescribe such conditions is reserved.^3 
A right granted under consent ordinances to a 
telephone company to construct and operate ap¬ 
pliances within a city street is subject to the state s 
authority to control and regulate the streets as an 
implied term of the grant.^^ 

Where municipal consent is necessary for the 
construction of telegraph or telephone lines in its 
streets, it may ordinarily be granted subject to any 
reasonable and proper conditions,^5 particularly 
where consent is necessary not only for construc¬ 
tion, but also for maintenance,^® and the reasonable¬ 
ness of the conditions is a question for the deter¬ 
mination of the courts ;27 but the municipality can¬ 
not legally impose any conditions other than those 
permitted by the legislature,^8 unless they can be 
sustained under its general police powers with re¬ 
gard to the control and regulation of its streets 
and a local board can impose no conditions other 
than those imposed by statute or ordinance.®It 
has been held, however, that, where the constitution 
provides that no telephone line shall be constructed 
within the limits of a municipality without the con¬ 


sent of the local authorities, the municipali^ may 
grant its consent on such terms and conditions as 
it may choose to impose.®^ 

Where a company accepts an ordinance granting 
it the right to occupy the streets of a municipality, 
it cannot repudiate the conditions imposed by the 
ordinance, if they are not contrary to public policy 
or prohibited by statute,®® and it has been held that 
a telegraph or telephone company, by accepting the 
rights granted, may be bound by a condition an¬ 
nexed thereto which the municipality was not au¬ 
thorized to impose.®® A telephone company may 
attack as invalid, because a revenue measure, an 
ordinance providing for license fees, notwithstand¬ 
ing its franchise is made subject to such ordi¬ 
nance,®^ and where, pursuant to statute, the desig¬ 
nation of streets or manner of constructing the line 
is made by a court, the court cannot insert require¬ 
ments not authorized by the statute, although as¬ 
sented to by the company.®® A municipal ordinance 
granting rights in the streets to a telephone com¬ 
pany, and providing that’ the grantee shall file his 
acceptance with the city clerk or board of aldermen, 
is sufficiently complied with by a memorandum at 
the foot of the ordinance, signed by the grantee, 
stating that it was accepted on a certain date.®® 

Where municipal consent to the occupation of 
its streets has been given it cannot be made subject 
to new conditions not justifiable under its police 
powers,®^ but the conditions on w'hich the right was 
granted may, with the consent of the grantee, be 
modified by the municipality,®® and the motive of 


ftl. Cal.—^Lros Angeles County v. 
Soutlxern Cal. Tel. Co., 196 P.2d 
773, 32 Cal. 2d 378, appeal dis¬ 

missed 69 S.Ct. 737, 336 U.S. 929, 
93 L..Ed. 1090. 

22 . Cal.—Los Angeles County v. 
Southern Cal. Tel. Co., supra. 

23. U.S.—^lowa Telephone Co. v. 
City of Keokuk, B.C.Iowa, 226 F. 
82. 

Perpetual franchise subject to re¬ 
served rights of state see infra § 

32. 

34. Pa—^In re Delaware River Joint 
Commission, 19 A.2d 278, 342 Pa 
119. 

Regulation see infra §§ 74-82. 

25 . Pa.—^Bell Tel. Co. v. Borough 
of Fox Chapel, Com.Pl., 91 Pittsb. 
Leg.J. 141, 34 Mun.Ij.R. 166. 

Wash.—State v. Home Telephone & 
Telegraph Co., 172 P. 899, 102 

Wash. 196. 

62 C.J. p 40 note 16. 

Implied power 

Since city by withholding consent 
can exclude a local telephone corpo¬ 
ration from placing poles stod wires 


in streets, power to impose reason¬ 
able conditions where consent is giv¬ 
en must be Implied.—State ex inf. 
McKittrick ex rel. City of Lebanon v 
Missouri Standard Tel. Co., 85 S.W.2d 
613, 337 Mo. 642. 

26, U.S.—Southern Bell Tel. etc., 
Co. V. Richmond, Va, 103 F. 31, 44 
C.C.A. 147, appeal dismissed 22 S. 
CL 934, 46 L.Ed. 1264. 

27. Ark.—Mackay Telegraph & Ca¬ 
ble Co. V. City of Texarkana U.C. 
Ark., 199 F. 347. 

23. S.D.—^Missouri River Tel. Co. v. 
Mitchell, 116 N.W. 67, 22 S.D. 191. 

23. Wis.—Statd’ V. Milwaukee Indo- 
pendent Tel. Co., 114 N.W. 108, 
133 Wis. 688 —^Wisconsin Tel. Co. 
V. Milwaukee, 104 IST.W. 1009, 126 
Wis. 1. 

33 . Mo,—State v. Flad, 23 Mo.App. 
185. 

31. ,S.D.—City of ML Vernon v. 

Althea 36 N'.W. 2 d 410, 72 S.D. 4 ^ 4 . 
62 cLj, p 41, note 22. . , 

33 . U.S.—Sumter Gas & 'Power Co. 
V. City of Sumterp'U.CiAS.C.# 283 


F. 931, motion granted 45 S.CL 11, 
266 U.S. 639, 69 HEd. 482. 

62 C.J. p 41 note 23. 

33. U.S.—Southern Bell Tel., etc., 
Co. V. Richmond, Va, 103 F. 31, 44 
C.C.A. 147, appeal dismissed 22 S. 
CL 934, 46 L.Bd. 1264. 

34 . Ill.—City of Chicago Heights v. 
Public Service Co. of Northern Ill., 
97 N.K.2d 268, 408 Ill. 310, trans¬ 
ferred, see 103 N.E.2d 619, 346 Ill. 
App. 393—Village of Lombard v. 
Illinois Bell Tel. Co., 96 N.E.2d 
105, 405 IlL 209. 

62 C.J. p 41 note 26. 

35» N.J.—Bayonne v. Lord, 38 A. 
762, 61 N.J.Law 136. 

36. Mo.—Hook. V. ^owdea 1^8 S.W. 
261, 144 MoApp. 331. 

37. Iowa—CSty of Des Moines y. 
Iowa Telephonle Co^ 162 N.W. 323, 
181 loW i28l . \ ' 

62 C. J. p 41 note 29. 

3 ^ Ky.—rLutjEWS V. Fayette Home 
Telephone Co., 160 S.VT’. 179, 155 
Ky. 565. 

6i2,ClJF.jP 41 n©te30, , . 
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the city council in so doing cannot be inquired into 
on the ground of fraud unless it is manifest that a 
flagrant wrong has been perpetrated and valuable 
rights have been surrendered for the benefit of pri¬ 
vate individuals.^^ The consent of citizens of the 
municipality or of subscribers to the company's serv¬ 
ice is not necessary in order to change the condi¬ 
tions of the grant. 

Purchase of property subject to restrictions. 
Where a company which under an ordinance has 
a right to construct a local exchange purchases one 
which is already in existence it may use the prop¬ 
erty free from the restrictions under which it was 
originally placed in the streets.*^! Where, however, 
a telephone corporation is granted the right and 
privilege to use public highways on which to con¬ 
struct lines of telephone wires free from any grant 
made by subordinate legislative bodies, the right 
to do so applies not only to lines constructed by them 
but to lines in place which it acquires by purchase 
from private individuals and which were construct¬ 
ed under franchises granted by boards of super- 
visors.'^^ 

Bond, Where an ordinance consenting to an as¬ 
signment of a telephone franchise required the fil¬ 
ing of a bond to secure the construction of the sys¬ 
tem by the assignee before it should become effec¬ 
tive, if no bond is filed by the proposed assignee 
no action may be maintained on a bond filed by the 
assignor.'^^ 

Leasing excess facilities. Where a city ordinance 


permits a telephone company to lease its excess fa¬ 
cilities to another company, such right to lease may 
be conditioned on the lessee obtaining permission 
from the municipality to use the streets.^^ 

§ 30. -Nature and Extent of Rights Ac¬ 

quired 

a. In general 

b. Franchise as contract 

a. In General 

Generally, a right granted under statute or ordinance 
to a telegraph or telephone company to use the streets 
or highways has been construed as a qualified vested 
property right. 

The general rules governing the construction of 
statutes and municipal ordinances are applicable in 
determining the nature and extent of rights granted 
in public streets or highways,^^ and the grant will 
be strictly construed against the grantee.A right 
conferred by statute granting a telephone or tele¬ 
graph company the use of the public highways is a 
vested one.'^^ The right is subordinate to the use 
of the highway by the public for travel,^s and should 
be exercised in such a manner as not to incommode 
public use of the highway^^ or interfere unneces¬ 
sarily with the rights of others ;50 and the rights 
of the company and of the public are each subject 
to those restrictions necessary to the exercise of the 
other.5^ 

A right to use the streets, when duly granted, 
vests in the company an easement which is a prop- 


39. Ky.—^Lut6s V. Fayette Home 
Telephone Co., supra, 

40. III.—People V. Chfcagro Tele¬ 

phone Co., 91 N.B. 1065, 245 Ill. 
121, followed in People v, Chicago 
Telephone Co., 91 N.E. 1070, 245 
Ill. 154. 

41. H.S.—City of Vermillion v. 

Northwestern Telephone Bxch. Co., 
S.I>., 189 P. 289, 111 C.C.A. 21— 
Bakota Cent. Tel. Co. V. Huron, 
aC.B.I)., 165 F. 226. 

Cal.—Inyo County v. Hess, 200 
P. 373, ^3 CaA.App. 415. 

4^ Qr.—City of Salem! v. Home 
Telephone & Telegraph Cp^ 122 
P. 290, 61 Or. 319. 

44. Pa.—Owl protective Co. v. Puh- 
^ ' Ifc service Commission of Penn- 
‘ lylvania, 187 A. 129,‘ 123 Pa.Smper. 

’; 382. . ) 

^lo'^a—City of Cherokee v. 

Northwestern BeU Telephone Co., 

202 N.W.' 886, 19,9' loVa 7271 
&2 CvJ. p 42 note 39. ^ ‘ j ^ 

grants construed 

V Telephone 'ioompauy dM not 
^b&fve^ . tr?rey4SC€ehl€i»‘4^'rigfeit, t jWithottt <'let^ 
or mndranj©e4toi‘05cpus)gr htghysEayJ 


street, or bridge.—^Bell Telephone 
Co. of Pennsylvania v. Lewis, 177 
A. 36, 317 Pa. 387, appeal dismissed 
Bell Telephone Co of Pennsylvania 
V. Van Dyke, 66 S.Ct. 93, 296 U.S. 
533, 80 L.Ed. 379, 

(2) Fact that the license granted 
by the government to lay a cable in 
the harbor of San Luis d'Api*a co-n- 
tained the provision "that the gov¬ 
ernment shall in no manner wha^tso- 
ever suffer any loss or be placed at 
any expense on account of this li¬ 
cense’'" does not give the government 
or its agents the right to destroy the 
cable.—Commercial Pac. Cable Co. v. 
H. S., 48 ChCl. 461. 

(3) The purpose of the statute 

giving a right to lay, mamfain, and 
operate pipe lines, together with in¬ 
cidents! telegraph and telephone 
lines, does not merely autdiorize such 
construction along or! under high¬ 
ways to which the county or state 
owns thp fee, aud does not reqpjiire 
that the telephone lines must follow 
the pipeline' i^ght of, way.— rConti- 
nental Pipe Line Co. v: (SrandaTr Tex, 
Civ*ApiK, .162 .S.W.2d. .756, eryojf* re- 
'ifusedi..' .-H ... ii I ,i}> i 


46. U.S.—City of Mitchell v. Dakota 
Central Telephone Co., S.D., 38 S. 
Ct 362, 246 U.S. 396, 62 L.Ed. 793. 

47. Cal.—^Los Angeles County v. 

Southern Cal. Tel. Co.„ 196 P.2d 
773, 32 CaL2d 378, appeal dis¬ 

missed 69 S.Ct. 737, 336 U.S. 929, 
93 L.Ed. 1090—Postal Telegraph 
Cable Co. V. Railroad Commission, 
254 P. 258, 200 Cal. 463—CSty of 
San Diego v. Southern Cal. Tel. 
Co., 208 F.2d 27, 92 CaliApp.2d 793. 

48. N.C.—^Hildebrand v. Southern 
BeU Tel. <fe Tel. Co„ 14 S.B.2d 252, 
219 N.C. 402. 

49. Ohio.—Short V. Ohio BeU Tel. 
Co.^ 7 Ohio Supp. 81, aflarmed, 
App^, 37 N.E.2d 439. 

Obstruction of streets or highways 
"'infra § 4^0. 

50. Ind,—llliiio^ Pipe Line Co. v. 
Ihdpsana' Sfeatepw4de Rural Electric 
Memb^shlp Corp., 24 N.B.2d 806, 
107 Ind-App.. 872. 

51*» Oa.—»-Pekle v. Southern BeU 
Tei. jSk T^. Co., 66 S.B.2d 218, 208 
Ga. 254. 
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rty right and entitled to all the constitutional pro- 
action afTorded to other property and contracts;®^ 
nd, like other property, it is alienable and assi^- 
ble,^3 and subject to taxation.^* A franchise 
Tanted by the state to construct and operate tele- 
‘raph lines over public highways necessarily im- 
ilies the right to maintain such Imes.^^ So the 
ight to construct a telegraph or telephone line in 
. street or highway includes the right to place there- 
n necessary and proper appliances for such pur¬ 
pose,subject to public user of the street.^*^ 

A telephone company which has acquired a right 
)f way for its line on a public highway is entitled 
o make any use of the easement in the future 
vhich may incidentally be necessary or convenient 
‘or the principal purpose for which it was ac- 
luired.^S Where the constitution provid.es that a 
elegraph or telephone company shall not occupy the 
streets of a city without municipal consent, and 
hat such consent shall only be granted by a sale to 
he highest bidder, the right or franchise so granted 
by a municipality is not the right to carry on such 
business in the city, which is a right that the mu¬ 
nicipality could not deny, but is merely the right to 
Dccupy some part of the public streets.^® 

Special franchise, A grant of a right to use the 
streets to maintain and operate telegraph and tele¬ 
phone lines has been construed to be a special fran¬ 
chise, that is, a special privilege conferred by the 
government which does not belong to the citizens, 


generally, of common right.^O 

Franchise or license. In some cases it has been 
held that the rights and privileges granted to tele¬ 
graph or telephone companies by a municipality are 
not franchises, but merely licenses,and not exclu¬ 
sive,®^ notwithstanding by a constitutional or stat¬ 
utory provision such municipal consent is neces¬ 
sary but the term ^^franchise^’ is frequently used 
in this connection.®^ 

b. Pranchise as Contract 

A grant of rights, franchises or privileges to a tele¬ 
phone or telegraph company and their acceptance by 
such company constitute a binding contract. 

A grant by the state or municipality of rights, 
franchises, or privileges to a telegraph, telephone, 
or burglar alarm system company and their ac¬ 
ceptance by such company constitute a contract,®® 
which is binding on the municipality sO' that, as dis¬ 
cussed infra § 33, it cannot be revoked or rescinded 
without cause, or the rights granted nullified or ma¬ 
terially impaired.®® However, where the state law 
authorized telephone corporations to use the streets 
of municipalities, subject only to their police regu¬ 
lations, an ordinance which granted a telephone 
company the right to use the streets, in considera¬ 
tion of free telephone service to the municipality, 
is not a contract, since the municipality could not 
barter the exercise of its police power for free 
telephones.®^ 


S2. tJ.S—Owensboro v. Cumberland 
Telephone & Telegraph Co.» Ky,, 33 

S. Ct. & 88 , 230 XJ.S. 58, 67 L.Ed. 
1389. 

62 C.J. p 42 note 41. 

53 ^ TJ.Sv—Owensboro v. Cumberland 
Telephone & Telegraph Co., supra. 

54 _ XJ.S.—Owensboro v. Cumberland 
Telephone & Telegraph Co., supra. 
Liability of telegraph and telephone 
companies to taxation generally 
see Taxation § 183. 

55 ^ Cal.—^Western Union Telegraph 
Co. V. Hopkins, 116 P. 657, 160 Cal. 
106. 

Me.—Simonds v. Maine Tel., 
etc., Co., 72 A. 175, 104 Me. 440, 28 
L.R.A.,N.S., 942. 

S7- "N.T, —^Bush V. Goodno, 251 N. 

T. S. 271, 233 App.Div, 152, 

Public necessity and ccnvenieiice 

Location of utility’s equipment 
above and below public streets is 
subject to public necessity and con¬ 
venience, and utility acquires no 
rights superior to public interest.— 
Consolidated Edison Co. of N. T. v. 
State. 97 lSr.T.S.2d 431, 276 App.Ulv, 
6 ^ 7 , ^e^rmed 98 2 ^.E. 2 d 587, 302 N.T. 
71l! 


58 . XJ.S.—Western Union Tel. Co. v. 
Polhemus, N.JT., 178 P. 904, 102 C. 
C.A. 105, 29 L.R.A.,N.S., 465. 

59. Ky.—Bland v. Cumberland Tel., 
etc, Co., 109 S.W. 1180, 33 Ky.L 
399. 

60. U.S.—City of Tulsa v. South¬ 
western Bell Telephone Co , C.C.A. 
Okl., 75 F.2d 343, certiorari de¬ 
nied 65 S.Ct. 656, 295 U.S. 744, 79 
L.Ed. 1690. 

61. U.S.—^Dakota Cent. Tel. Co. v. 
Huron, C.C.S.D., 165 F. 226. 

62 C.J. p 42 note 64. 

02 . Ill.—^Rock Island v. Central Un¬ 
ion Tel. Co., 132 IlLApp. 248. 

62 C.J. p 42 note 55. 

63. U S.—^Dakota Cent. Tel. Co. V. 

Huron, C.C.S.D., 165 P. 226. 

64^ U.S.—Old Colony Trust Co. v. 
Wichita, aC.Kan., 123 F. 762, af¬ 
firmed 132 P. 6.41, 66 C.C.A. 19. 

62 C.J. p 42 note 67. 

SB. Ill.—Village of West City v. 
Illinois Commercial Tel. Co., 24 
N.E.2d 352, 372 Ill. 493. 

Iowa—City of Pella v. Fowler, 244 
ISr.W. 734, 216 Iowa 90 
—^Bell Tel. Co*, v. Borough of Pox 
iChapel, C 0 m:M., 91’ Patts^,Leg.J. 
141, 34 Mun.L.R. 166—Borough of; 


New Wilmington v. New Wilming¬ 
ton Tel. Co., Com.Pl., 86 Pittsb. 
Leg.J. 665, 29 Mun.L.R. 28. 

Wash.—City of Seattle v. W. U. Tel. 

Co, 153 P.2d 859, 21 Wash.2d 838. 
62 C.J. p 42 note 59. 

Coxisideration. 

Acceptance by telephone company 
of franchises granted by municipal 
ordinances, and construction at 
heavy expense, and maintenance and 
operation of telephone lines there¬ 
under, and furnishing of telephone 
service to inhabitants of cities, con¬ 
stituted valid consideration for the 
granting of the franchises.—Phenix 
City, Ala., V. Southern Bell Tele¬ 
phone &. Telegraph Co., B.C.Ala., 33 
P.Supp. 283. 

66 . Cal.—^Los Angeles County v. 

Southern Cal. Tel. Co., 196 P.2d 
773, 32 Cal,2d 378, appeal dis¬ 

missed 69 S.Ct. 737, 336 U.S. 929, 
93, L.Bd. 1090. 

Pa.—^Bell Tel. Co. v. Borough of Pox 
Chapel, Com.PL, 91 Pittsb I-eg J. 
141. 34 Mun.L.R. 166. , , 

62 C.J. p 43 note 61. 

’’ f I . * ? “ ^ S t * 

67. Wj®.—City *o^ Kenosha Vi Ke- 

Hornet,.Teleiihone CSb./ 135 
N.W. 84^ 149 Wis. 338. - t i r 
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Reformation of ordinance granting franchise. 
Even if a municipal ordinance granting a telephone 
franchise is subject, like other contracts, to reforma¬ 
tion to conform to the understanding of the parties, 
such reformation cannot be had in the absence of 
proof of a preexisting agreement not expressed in 
the ordinance.^^ 

§31. - Exclusive and Conflicting Rights 

The mere granting of a franchise to a company to 
erect and maintain poles and wires m the streets is not 
an exclusive right although it has been held that prior¬ 
ity in time carries with It priority in right so as to 
protect a company from interference in the use of the 
streets by another utility operating under a subsequent 
grant. 

A telephone company to which a franchise has 
been granted to erect and maintain poles and wires 
in the streets of a municipality has no such exclu¬ 
sive rights in such streets as will prevent a subse¬ 
quent grant of rights therein to other public utili¬ 
ties, even though they may, to some extent, inter¬ 
fere with the operation of the telephone system.69 
On the other hand, if has been held that priority of 
time carries with it priority of right,and that 
the rights of a telephone company which has, by 
authority of law, constructed its line in city streets 
are superior to the rights of an electric transmission 
line constructed in the streets under a subsequent 
grant, so as to interfere with the telephone lihes.'^i 
Where a mtmicipal ordinance does not expressly 
grant to a telephone company an exclusive right in 
the streets, such right must be ascertained by clear 
and necessary implication from the language used,-72 
and a requirement in the grant that the telephone 


company furnish full service to the city docs not 
show an exclusive privilege conferred on the com- 
pany.'^^ Where the grant of an exclusive right to 
occupy city streets with telephone poles and wires 
is inv^alid, the word “exclusive” may be eliminated, 
and the remainder of the ordinance may stand, pro¬ 
vided the word does not constitute an inducement 
to the passage of the ordinance/^ 

§ 32. - Duration and Termination of 

Rights 

Unless restricted by constitutional or statutory pro¬ 
visions, a municipality may fix and extend the duration 
of a grant to a telegraph or telephone company to oc¬ 
cupy Its streets. Although the granting of a perpetual 
franchise has been held void under certain conditions, a 
company may acquire a perpetual franchise subject 
to the reserved rights of the state. 

Unless restricted by constitutional or statutory 
provisions, a municipality may fix the duration of 
a grant to telegraph or telephone companies to oc¬ 
cupy its streets,and may, by a subsequent ordi¬ 
nance, extend the terms of the grant.'^^ Where a 
municipality by ordinance has granted certain rights 
and privileges to a telegraph or telephone compa¬ 
ny, a subsequent ordinance granting other or addi¬ 
tional rights to such company does not necessarily 
repeal the former ordinance but, under some 
circumstances, an acceptance by the company of 
the second ordinance may estop it to claim any fur¬ 
ther rights under the original ordinance.'^S 

The franchise terminates at the expiration of the 
time limited, and the right of the grantee to use the 
streets and alleys to maintain a telephone system 
comes to an end,'^^ particularly where an ordinance 


es. Ky.—Campbells ville v. Taylor 
County Telephone Co,, 18 S.W.2d 
305, 229 Ky. 843. 

69 ,^ U.^.^Iowa Tel. Co. v. Keokuk, 
D.C.Tbwa, 226 F. 82. 

Ill, —Chicago Tel. Co. v. Northwest¬ 
ern Tel. Co., 65 N.E. 329, 199 Ill. 
324. 

Ohio.—Cincinnati Inclined Plane R. 
Co. V. City, etc., Tel. Assoc, 27 
NE. 890, 48 Ohio St 390, 29 Am. 
S.R/ 659, 12 LR.A. &34. 

Chirailt to erect private telephone sys¬ 
tem 

Grant to pl^e line company of 
right ‘to use highway for telephone 
poles and wires and use of the poles* 
9 Jid wires for private telephone sy&r 
tem^ in connection with its pipe line 
business did not give the company 
exclusive right to ■ use the highway 
an^d dYd not preclude ruVal ^electric! 
'iXimp^ieSS' 'from overbuilding the 
pipe line company*3 'telephone lines-' 
with olectric companies’ lines which 
-dai; APt interfere T^ith the. physical 
flow of oil through the pipe line.—Il-, 


linois Pipe Line Co. v Indiana State¬ 
wide Rural Electric Membership 
Corp , 24 N.E.2d 805, 107 Ind.App 372. 
Incidental interference of street 
railway with telephone company 
see Street Railroads § 136. 

70. S.D.—Tri-County Mut. Tele¬ 
phone Co. V. Bridgewater Electric 
Power Co., 167 N.W. 601, 40 S.D. 
410. 

Tex—Paris Electric Light, etc., Co. 
V. Southwestern Telegraph & Tele¬ 
phone Co., CivA-PP., 27 S.W. 902. 

71. S.D.—Tri-County Mut. Tele¬ 
phone Co. V. Bridgewater Electric 
Power Co., 167 N.W. 501, 40 S.D. 
410. 

Tex.—PAris Electric Light, etc., Co. 
V. Southwestern Telegraph & Tele¬ 
phone Co., CivA.pp .1 27 S.W. 902. 
7Zi Tex,^—®\nk v. Clarendon, Civ. j 
App., 282 S W. 912. ' , ' 

'73. Te±w-^-Fifik V. darendofn, suiiifaL 
74. Neb.—Zimmerer v. Stuart, 130 
N.W. 300, 88 Neb. ^31 ‘ 

75., Mo.—State ex in|.^. McKittrick 


ex rel. City of Lebanon v. Mis¬ 
souri Standard Tel. Co., 85 S.W.2d 
613, 337 Mo. 642. 

S.D.—City of Mt Vernon v. Althen, 
36 N.W.2d 410, 72 S.D. 464. 

62 C.J. P 43 note 75. 

76. Neb.—^Zimmerer v. Stuart, 130 
N.W. 300, 88 Neb, 530. 

62 C.J. p 43 note 76. 

77. U.S.—Wichita V. Old Colony 
Trust Co., Kan., 132 P. 641, 66 
C.C.A. 19. 

73. U.S,—Cumberland Tel., etc., Co. 
V. Evansville, Ind., 143 P. 238, 74 
C.C.A. 368. 

79 . Iowa.—City of Pella v. Powler, 
244 N.W. 734, 216 Iowa 90. 

Mo.—State ex inf. McKit trick ex 
rel. City of Lebanon v. Missouri 
Standard Tel, Co., 85 S.W.2d 613, 

, 337 Mo. 642. 

'62 C.J. p 44 note 79. 

Adverse poesessiOxL 

Telephone company's use and oc¬ 
cupancy of city’s streets being per- 
1 missive, not adverse or hostile, after 
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gives a company no vested right to perpetual use 
of the streets and alleys ;80 and a city, unless re¬ 
strained by statute, can oust a telephone company 
from the streets,^^ the right of the city to oust the 
grantee immediately becoming absolute,^^ although 
the municipal authorities have no right, without no¬ 
tice to the company, to cut down and remove the 
wires after the expiration of such time.®^ Where 
a franchise to a telephone company is conditioned 
on the company furnishing to the city free facilities 
for a separate police and fire alarm system, the 
company cannot be compelled to continue furnishing 
such facilities after the franchise expires.^^ 

Where, after the expiration of a franchise, a city 
accepts from a telephone company services and li¬ 
cense fees, although no perpetual right to the city's 
streets and alleys vests in the company, an implied 
agreement of indefinite duration results, and the 
city cannot accept the fees and services and at the 
same time oust the company.^S Such an implied 
agreement terminates within a reasonable time after 
the city ceases to accept the fees and services, and 
the company, after reasonable notice, can be 
ousted.^® 

Where a telephone system has been erected in the 
streets and alleys under a legislative grant or fran¬ 
chise prior to the adoption of a code giving a city 
power to grant a franchise, the company acquires 
a perpetual franchise,subject to the reserved 
rights of the state,and a city has no power to 
interfere except in the exercise of its police pow¬ 


er.*® A grant by municipal ordinance to an incor¬ 
porated telephone company, its successors, and as¬ 
signs, of the right to occupy the streets for its lines 
is a grant of a property right in perpetuity, unless 
limited in duration by the grant itself, or as a con¬ 
sequence of some limitation imposed by statute, or 
by the corporate powers of the municipality mak¬ 
ing the grant,and is not limited to the corpo¬ 
rate life of the grantee,although it has been held 
that a grant of a perpetual franchise, fixing the 
conditions of its exercise, is against public policy.^^ 
Abandonment or waiver of franchise. A per¬ 
petual franchise is not abandoned or waived by a 
telephone company unless there is an intention to 
abandon, nonuser alone being insufficient,^^ and 
acceptance of a city franchise which the city council 
had no power to grant did not waive a legislative 
franchise especially where the operator did not 
fully understand his rights,*9^ hut a franchise of 
unlimited duration has 'been held abandoned and re¬ 
linquished by a telephone company when it merges 
with another company and the newly formed com¬ 
pany accepts a franchise of limited duration.^5 
Ordering removal of poles and wires. In an. action 
by a city to compel a telephone company to remove 
from the streets and alleys its poles, wires and 
equipment, a trial court has jurisdiction to decree a 
tenqination of the company's franchise and order a 
removal, where the company continues to occupy the 
streets after expiration of its franchise,^® and such 
jurisdiction will be maintained where the central 


expiration of its city franchise, it 
acaaired no interest therein by ad¬ 
verse possession under general stat¬ 
ute of limitation.—City of Roswell, 
N. M., V. Mountain States Telephone 
& Telegraph Co., C.aA.N.M., 78 F.2d 
879. 

Sa U.S.—City of Roswell, N. M., v. 
Mountain States Telephone & Tele¬ 
graph Co., supra, 

81. U.S.—City of Louisville v. 
Louisville Home Telephone Co., 
C.C.A.Ky., 279 F. 949. 

City not estopped to oust company 
A City was not estopped to oust 
tfeleplione oompany from use of 
streets for itiaintenance of telephone 
poles and wires after expiration of 
franchise, although city did not take 
legal aetion to oust company im- 
media^ly on termination of fran¬ 
chise, oompany paid installments on 
basis of old rate, and at request of 
city engineer company mov^ tele¬ 
phone poles in order that alley could 
be graded after expiration of fran¬ 
chise; and the acts and conduct of 
city 4wad telephone company while 
company and its predecessors were 
pr^^>eriy exercising privileges con¬ 


ferred by franchises prior to termi¬ 
nation of last franchise did not es¬ 
top city.—State ex inf. McKittrick 
ex rel. City of Lebanon v. Missouri 
Standard Tel. Co„ 86 S.’W.2d 613, 337 
Mo. 642. 

82. Iowa,—City of Pella v. Fowler, 
244 H.W. 784, 216 Iowa 90. 

83. TJ.S—Mutual Union Tel. Co. v. 
Chicago, aC.111., 16 P. 309, 11 Biss. 
639. 

84. Minn.—City of St Paul v, Tri- 
State Telephone & Telegraph Co., 
258 ISr.W. 822, 193 Minn. 484. 

85. U.S.—City of Roswelh N. M., v. 
Mountain States Telephone Tele¬ 
graph Co., C.C.A.H.M., 78 F.2d 379. 

88 . U.S —City of Roswelh H. M. v. 
Mountain States Telephone and 
Telegraph Co., supra 
87. Iowa—City of Audubon v, 
Northwestern Bell Tel. Co., 5 N.W. 
2d 5, 282 Iowa 79^—City of Osceola 
V. Middle States Utilities Co., 257 
N.W. 340, 219 Iowa 192. 
grancdilsot acquired thratigh prede¬ 
cessor , 

Iowa—City of Audubon _ v. IfTorth- 
westem Bell Tel. Co., 6 N.W.2d S, j 

mrowaW- ■’* ■ I 


I 88, Iowa—City of Osceola v. Mid¬ 
dle States Utilities Co., 257 N.W. 
340, 219 Iowa 192. 

89. Iowa—City of Audubon v. 

Northwestern Bell TeL Co., 6 N.W. 
2d 5, 232 Iowa 79. 

90. U.S.—^Phenix City, Ala, v. 
Southern Bell Tel. & Tel. Co„ I) C. 
Ala, 33 P.Supp. 283. 

62 C.J. p 44 note 81. 

91. U.S.—City of Owensboro v. 
Cumberland Telephone & Tele¬ 
graph Co., Ky., 33 S Ct. 988, 238 
U.S. 58, 57 L.Ed. 1389. 

92. U.S.—Jowa Telephone Co. v. 
Ci^ of Keokuk, D.C.Iowa 226 F. 
82. 

^ Jowa-^City of Audubon v. 
Northwestern Bell Tel. Co., 5 N.W. 
2d 5, 232 Iowa 79. , , 

94. Ibwa—^-City' of Audubon v. 
Northwestern Bell Tbl. Co., supra 

95. Mo.—State ex^ ipjC. MljcKittrick 

ex reL Ci,ty .of Lebanon^y. Mis¬ 
souri Standard Tel. Co., 85'kw.2d 
613, 337 Mo‘ 642.. , , ‘ ’ 

u t t* t t ( 

98- 'S.I>.-^—City of' Mt. “T'^^oh ^ v, 
Althen, 86 N.W.2d 41^ '7M BM>. 

45C ' * 1 ^ U > 
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object of the action is to determine the right of 
the company to use the public streets, notwith¬ 
standing allegations in the complaint as to the 
company's inadequate service.^^ Jn a proceeding 
to compel removal of equipment, where a company 
asserts a right of unlimited duration to erect poles 
and wires in the city streets, and there is no evi¬ 
dence that the company operated under a fran¬ 
chise, a presumption of lawful user will be over¬ 
come by evidence showing that in every instance 
where the city affirmatively granted a right to use 
the streets, the duration of the grant was for a 
hxed period.^^ A telephone company which un¬ 
lawfully occupies the streets of a city after its 
franchise to do so has expired, and which has re¬ 
fused the demand of the city that it renew such 
franchise, is not entitled to relief in equity on the 
ground that the removal of the poles and wires as 
obstructions to the streets was ordered by resolu¬ 
tions, instead of by ordinance, or was otherwise 
informal.^^ 

Vacation of street. The rights of a company 
which has erected its poles and wires in a street by 
municipal consent are terminated by a subsequent 
ordinance vacating the street,^ and the company 
has no standing to restrain the owner of the bed 
of the street from removing such poles and wires.^ 

§ 33 , - Revocation or Forfeiture of Rights 

A grant to a telephone or telegraph company to use 
the public streets and highways to construct and main¬ 
tain its [ines cannot be revoked or forfeited without good 
^use. 

Where a telephone company constructs its lines 
along a public road or highway under a franchise 
granted by the state, it has a vested right which 
is not lost by the company subsequently complying 


with a city franchise.^ As considered supra § 30, 
a municipal grant to a telegraph or telephone com¬ 
pany, and its acceptance by the grantee, constitute 
a contract, which cannot be revoked or rescinded 
without cause,^ even though the constitution pro¬ 
vides that every franchise shall forever remain sub¬ 
ject to revocation, alteration, or amendment and 
where, under statutory authority, a telephone com¬ 
pany constructed its lines in city streets, thereby 
securing a perpetual franchise of occupation, which 
could not be revoked by the legislature, the legis¬ 
lature could not confer on a city, when it adopted 
a commission form of government, the right to re¬ 
voke such right of occupation.® A fortiori, a grant 
for a definite period cannot arbitrarily be revoked 
by the municipality prior to the expiration of such 
period unless the right to do so is expressly re¬ 
served,*^ and if reserved the municipality must, in 
enforcing such right, proceed in accordance with 
the provisions of the ordinance reserving it.® 

A grant may be revoked or forfeited for good 
cause,® such as failure to comply with the condi¬ 
tions imposed,^® nonpayment of franchise tax to 
municipality,^! failure to accept the grant and con¬ 
struct the line authorized within a reasonable time!® 
or to put the line in operation within the time fixed 
by the grant,!® unless compliance with such condi¬ 
tion is waived by the municipality ;!4 and wheth¬ 
er a telephone company has observed strictly all 
the conditions of its franchise is a question which 
can be raised only by the municipality granting 
such franchise.'!® A condition in a telephone com¬ 
pany's franchise against a sale or transfer of the 
franchise or system without the consent of the mu¬ 
nicipality granting such franchise is not violated by 
an involuntary transfer of the franchise through 
foreclosure proceedings;!® and where a franchise 


‘97. S.D.—City of Mount Vernon v. 
Althen, supra. 

Mo.—State ex inf. McKittrick 
ex rel. City of Lebanon v. Missouri 
Standard Tel. Co., 85 S.W.2d 613, 
33T Mo. 642. 

r99. tr.S.—Sunset Telephone ^ Tele¬ 
graph Co. V. City of Pomona, Q.C. 
Cal., 164 P, 561, ’•■-vf’-i.-.i other 
grounds 172 P. .'7 C. \ 251, 
reversed on other grounds, 32 S. 
Ct 4T7, 224 U.S. 33*0, 56 L.:Ed. 788. 
H. Pa.-™Central District & Printing 
^, Telegraph Co. v. Pittsburg, Mc- 
JCeej^iaort & Y, H. Co., 55 Pa.Sup^er. 
237* , 

', I^-jCJenjtral District & Printing 
Telegraph Co. v. JPittsbi^g,' Mc- 
Keei^port & T. R. Co., supra. 

^ ©ai.—City of San Diegp.v. South- 
V 5 'ferh.. Gal. ,Tel.uQo^, ^0,8, P.,24 -2-7. 92 


4 , U.S.—Phenix City, Ala., v. South¬ 
ern Bell Telephone & Telegraph 
Co., D.C.AIa., 33 P.Supp. 283. 

Ill.—^Village of West City v. Illinois 
Commercial Tel. Co., 24 N.E 2d 362, 
372 Ill. 493. 

62 C.J. p 44 note 91. 

5. Ala.—Town of Kew Decatur v. 
American Telephone & Telegraph 
Co., 58 So. 613, 176 Ala. 492, Ann. 
Cas.l915A 876. 

-D.S.—^lowa Telephone Co. v. 
City of Keokuk,, IJiXtlowa, 226 P. 

^ , , , ' ' ' 

7.^ U.S.—Old Colony , Trust Co. v. 
^ Wichita, CXJ.Kan., 123 P 4 762, afr 
.tened 132 P. 641, 6 ^ Q.C.^* I-®* 

8 - U.S.—Wichita v. Old Colony 
I. Co., Kap.^ 

,C.G.A* 19. ' 


9 . U.S,—^Postal Telegraph-Cable Oo. 
V. Ingraham, D.C.Me., 228 P. 392. 

62 C.J. p 45 note 96. 

10 . U.S.—^Western Union Tel. Co. v. 
Toledo, aaOhlo, 103 P. 746. 

Minn,—State v. City of Bramerd. 147 
N,W, 712, 126 Minn. 9,0. 

62 C.J. p 45 note S7. 

11 . Cal.TT-people v. Turlocdc Home 

Telep-hone & Telegraph C©., 253 P. 
1108, 200 Cal. 546. ' 

12 . N.yI—N ew Toilfe Electric Lines 
Co. V. Gaynor, 163 N.T.S. 244, 167 
Apfp.Div. M4, pJtened 113 N.E. 
619i 21g N.Y. 417. 

13. Mo.—Hook V. Bowden, 128 S.W. 
h!n263v 3lM^>MQj.ApPi 831. 

14. Mo.—^Hook V. Bowden, supra. 
C.J. p 45 hote 2. 

15. III.—Mt. Pleasant Tel. Co. v. 
Ohio, etc., Tel. Co., 140 IlLApp. 27. 

,1^ Wa^-rState v. Sunset Tele- 
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authorized the company to operate an automatic 
telephone system, and to conduct a general tele¬ 
phone and telegraph business, the abandonment of 
automatic teI<ephones and the installation of manual 
telephones did not authorize forfeiture for nonuser.^'^ 
A telephone company accepting a franchise in city 
streets, subject to the power of revocation reserved 
to the state, cannot complain if the power is ex¬ 
ercised.^^ A court of equity will not enjoin the 
grantee from establishing its telephone system for 
failure to comply with a condition as to the time 
of putting such system in operation,although the 
case may be one in which noi equitable relief would 
be given to the defaulting grantee against the for¬ 
feiture nor can the right of the grantee to es¬ 
tablish its system be collaterally attacked for such 
non compliance by the owner of a competing sys¬ 
tem, but can be attacked only by the municipal¬ 
ity, 

Franchise or license, A mere license or permis¬ 
sion to erect poles in city streets may be revohed on 
reasonable notice,and a grant to a telephone com¬ 
pany by a city without complying with constitution¬ 
al provisions as to the mode of making the grant 
is a mere license, revocable after reasonable no¬ 
tice ;23 but where an ordinance grants to a tele¬ 
phone company, its successors and assigns, permis¬ 
sion to use the city streets,^^ under which the 
grantee expends a large sum of money in erecting a 
telephone line,25 the grant has been construed as 
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an irrevocable franchise and not a mere license or 
permit. 

Ouster at instance of taxpayer. A telephone com¬ 
pany occupying streets by permission of the city, 
accepting benefits from the company through a 
gratuitous rendition of service, which has expended 
large sums of money in constructing and extending 
its line cannot be ousted from the use of the streets 
by a private citizen and taxpayer of the city.^® 

§ 34. — Compensation for Use and Occu~ 

pancy of Streets 

A reasonable charge may be imposed by the state 
on a telegraph or telephone company for the use and 
occupancy of the public streets and highways for the 
construction and maintenance of their systems; but a 
municipality may require payment of such a charge 
only when it has the authority to do so. 

The state has power to impose, or provide for 
the imposition of, a reasonable charge or rental for 
the use and occupancy of the public streets and 
highways for the construction and maintenance of 
telegraph or telephone lines, or the like,27 and may- 
delegate such power to a municipality. Under 
the general rule that a municipal corporation has 
only the powers conferred on it by statute and those 
incident thereto, and implied therefrom, it is with¬ 
out authority, in the absence of a grant of power by 
statute or its charter, to require the payment of such 
a chargebut, except where specifically with¬ 
held, or taken away by inconsistent statutory provi- 


phone & Telegraph Co , 150 P. 427, 
86 Wash. 309, LRA.1917P 1178. 

17. Wash—State v. Sunset Tele¬ 
phone & Telegraph Co , supra. 

18. U S.—Iowa Telephone Co. v. 
City of Keokuk, D C Iowa, 226 F. 
82. 

62 C J- p 45 note 6. 

19. Mo—Hook V. Bowden, 128 S W. 
261, 144 MoApp. 331. 

20. Mo.—Hook V. Bowden, supra. 

21. Mo.—^Hook V. Bowden, supra. 

22 . Ky.—East Tennessee Telephone 
Co. V Board of Councilmen of City 
of Frankfort, 136 S W, 138, 143 
Ky. 86. 

23. Ky.—Bastin Telephone Co. v. 
Mount, 195 S.W. 112, 176 Ky. 26. 

24. IJ.S—Phenix City, Ala., v. 
Southern Bell Tel & Tel. Co, DC. 
Ala, 33 F Supp. 283. 

Ordinance revokingr franchise held 
invalid 

An ordinance granting telephone 
company, its successors and assigns, 
a franchise to install telephone poles 
in streets, alleys, and public ways of 
village, in consideration of benefits 


to be derived by inhabitants and 
free phone service for village itself, 
did not create a mere license revoca¬ 
ble at will of the village, but created 
a franchise for remainder of the life 
of the grantee, irrespective of dis¬ 
solution of original grantee after 
assignment of franchise to another, 
and, hence, ordinance revoking orig¬ 
inal franchise and levying an an¬ 
nual charge of one dollar per pole 
for use of streets and alleys was 
invalid—'Village of West City v. 
Illinois Commercial Tel. Co., 24 NE 
2d 352, 372 Ill 493 

25. H S —^Phenix City, Ala., v. 

Southern Bell Tel. & Tel, Co , D.C. 
Ala, 33 F Supp 283 

62 C.J. p 45 note 13. 

26. Colo.—^Mountain States Tele¬ 
phone & Telegraph Co. v. People, 
190 P. 513, 68 Colo 487. 

27. Md.—.Chesapeake & Potomac 

Telephone Co of Baltimore City 
V, State Roads Commission, 103 A 
447, 132 Md. 194—^Postal Tele¬ 

graph-Cable Co. V. State Roads 
Commission, 96 A. 439, 127 Md 
256. 


Iiegislature need not exact compen-- 
sation 

The legislature has power to enact 
statute granting right to construct 
telephone lines along and over pub¬ 
lic highways of state without re¬ 
quiring payment of compensation 
for exercise of such right. 

Ark—Arkansas State Highway 
Commission v Southwestern Bell 
Tel. Co, 178 S W 2d 1002, 206 Ark. 
1099. 

Wash.—City of Seattle v. W. XT. Tel. 
Co, 153 P.2d 859, 21 Wash 2d 838. 

28. Ill —City of Chicago Heights 
V. W. XJ. Tel Co, 94 NrE.2d 306, 
406 Ill 428—^Village of Lombard 
V. Illinois Bell Tel. Co,. 90 N.E.2d 
105, 405 Ill. 209. 

29. Iowa—City of Pella v. Fowler,. 
244 NW. 734, 215 Iowa 90 

62 C J. p 46 note 20. 

Grant prior to annexation of land by* 
mnnicip ality 

XJ.S.—City of Tulsa v. Southwestern 
Bell Telephone Co., C.C.A Okl, 75 
F 2d 343, certiorari denied 55 S Ct 
656, 295 U.S. 744,. 79 L.Ed. 1690. 
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sions,^^ the power to make such a charge or exact 
such compensation exists by implication under a 
provision of the statute or its charter authorizing 
a municipality to regulate and control its streets.^i 
Where a municipality has not been given the power 
to lease or let the public streets, or the power to 
impose a tax on the use thereof, a charge for the 
use of the streets by a company based on gross 
receipts or otherwise is invalid and a charge or 
compensation will not be sustained under the power 
to regulate streets where the exaction is construed 
to be a tax in guise of a rental,33 or the ordinance 
is held not to be a regulatory measure.^^ A state 
road commission derives no authority to make a 
charge for the use of the highways from statutory 
provisions giving it control thereof, since it is a 
merely administrative body without legislative func¬ 
tions or proprietary interest,^^ althoug'h after tak¬ 
ing over a private turnpike or bridge it may en¬ 
force payments theretofore agreed to be made by 
a company for the use thereof.^® 

The right of the state or a municipality to make 
a charge for the use of streets or highways is not 
affected by the federal Post Roads Act of July 24, 
1866;3'^ nor is its exercise precluded by a merely 
permissive statute^^ or by an ordinance's authoriz¬ 


ing telegraph or telephone companies to use the 
public streets and highways, or to maintain their 
lines therein; but no charge can be made by a 
municipality against a company to which it has 
granted a franchise exempting it from liability 
therefor.'^0 ^ company which accepts and acts on 

a franchise or license providing for the payment of 
compensation for the use of the streets is estopped 
to assert that such a provision is ultra vires.^^ 

Amount and reasonableness. The determination 
of the compensation to be exacted for the use of the 
streets rests primarily in the discretion of the au¬ 
thorities imposing the charge,^- so that the charge 
fixed by them is prima facie reasonable,and the 
burden of proving the contrary is on one asserting 
it,unless the fee is so grossly excessive as to be 
unreasonable as a matter of law;45 but the reason¬ 
ableness of a particular charge is subject to judi¬ 
cial review,^® as a question of fact,^*^ except, it has 
been held, where the municipality has the absolute 
power to exclude the company from the streets, in 
which case it may require such compensation for 
permitting the use as it may deem proper.^^ A 
charge which is reasonable in amount in the case 
of one municipality may be unreasonable or ex¬ 
cessive in another.'^^ The amount of the fee or 


30. U.S—City of Tulsa v. South¬ 
western Bell Telephone Co., supra 

62 C J. P 46 note 21. 

31. U.S—Western Union Telegraph 
Co. V. City of Richmond, Va, 32 
S.Ct. 449, 224 U'S. 160, 56 L.Ed 
710 

62 C.J. p 46 note 22 . 

32. Ill.—City of Chicago Heights v. 
Public Service Co of Northern 
Ill., 97 N.E 2d 268, 408 Ill. 310, 
transferred, see 103 N.E.2d 519, 
345 IllApp. 393—City of Chicago 
Heights V. W. U Tel. Co, 94 N E. 
2d 306, 406 Ill. 428—^Village of 
Lombard v. Illinois Bell Tel. Co., 
90 N.E.2d 105, 405 Ill. 209. 

33. Ill.—^Village of Lombard v. 
Illinois Bell Tel. Co., supra. 

34. Iowa—City of Pella v. Fowler, 
244 N.W. 734, 215 Iowa 90. 

Grant of right prior to statehood 
A city ordinance reauiring tele¬ 
graph company doing an interstate 
and intra-state business to pay cer¬ 
tain charges for use of city streets 
by maintaining thereon its wires and 
poles was not a regulatory measure 
and was invalid as applied to com¬ 
pany which had maintained and op- 
■erated its lines over city streets 
from a period long prior to state¬ 
hood under grants from federal gov- 
.ernment and from state.—City of 
Beattie v. W. U. Tel. Co.. 153 P.2d 
853, 21 Wash. 2d 8*38, 


35. Md —Chesapeake & Potomac 
Telephone Co. of Baltimore City 
V. State Roads Commission, 103 A. 
447, 132 Md. 194. 

36. Md—^American Telephone & 
Telegraph Co. of Baltimore City v. 
State Roads Commission of Mary¬ 
land, 106 A. 260, 134 Md. 11, error 
dismissed 41 S.Ct. 61, 254 U.S. 662, 
65 L Ed. 463. 

62 C.J, p 46 note 24. 

37. Wash —City of Beattie v. W. U. 
Tel. Co., 153 P.2d 859, 21 Wash.2d 
838. 

38. Md.—City of Baltimore v. Ches- 
apeaJce & Potomac Telephone Co. 
of Baltimore City, 120 A. 229, 142 
Md. 79. 

62 C.J. p 46 note 26. 

39. Ill.—City of Edwardsville v. 
Central Union Telephone Co-, 141 
N.E. 206, 309 Ill 482, error dis¬ 
missed 46 S.Ct. 90, 269 U.S. 190, 
70 LEd. 229. 

62 ax p 47 note 27. 

40. Ill.—City of Springtfleld v. In¬ 
terstate Independent Telephone & 
Telegraph Co., 116 NE. 631, 279 
Ill. 324. 

62 C J. P 47 note 28. 

41. S.D—City of Mitchell v. Dakota 
Central Telephone Co., 127 NW. 

' 582, 25 S.D. 409. 

62 C.J. p 47 note 29. 

42. Kan-—^Emporia Telephone Co. v. 

47 , 


Public Utilities Commission of 
Kansas, 154 P. 262, 97 Kan. 136. 

43. Ill.—City of Peoria v. Postal 
Telegraph-Cable Co., 113 N E. 968, 
274 Ill. 568. 

62 C J. p 47 note 31. 

44. Ill —City of Chicago Heights 
V. W. U. Tel. Co., 94 NB.2d 306, 
406 Ill. 428. 

62 C J. p 47 note 32. 

45. Ill.—City of Chicago Heights v. 
Public Service Co. of Northern III., 
97 NE.2d 807, 408 Ill. 604—City of 
Chicago Heights v. W. U. Tel. Co., 
94 NE.2d 306, 406 Ill. 428. 

62 C.J. p 47 note 33. 

46. U.S.—City of St. Louis v. West¬ 
ern Union Tel. Co., Mo., 13 S.Ct. 
485, 990, 148 U.S. 92, 149 U.S. 465, 
37 L.Ed 380, 810. 

62 C J. p 47 note 34. 

47. Tex.—Southwestern Telegraph 
& Telephone Co. v. City of Dallas, 
CivApp, 174 S.W. 636, appeal dis¬ 
missed 39 S.Ct. 7, 248 U.S. 690, 
63 L,Ed 435. 

48. Cal.—Sunset Telephone & Tele¬ 
graph Co. V. City of Pasadena, 118 
P. 796, 161 Cal. 265. 

62 C.J. p 47 note 36. 

49 . U.S.—City of St. Louis v. West¬ 
ern Union Tel. Co, Ma, 13 S.Ct. 
485, 990, 148 U.S. 92, 149 U.S. 465, 
37 L.Ed. 380, 810. 

62 C.J. p 47 note 37. 
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cltarge in a particular instance is to be determined 
in such manner and on sudh basis as may be pre¬ 
scribed by the statute or ordinance imposing the 
charge.®^ 

Distinguished from tax and license fee, A charge 
imposed on a company for the use of the streets, 
by whatever name it may be called, is of the nature 
of rental or compensation, and is not a tax on the 
company, its property, or the privilege of doing 
business,nor is it of the nature of a license fee 
to cover the expense of regulation and supervi- 
sion,52 is imposed in virtue of the proprietary 
right, rather than of any governmental power, of 

the state or municipality.^3 

In absence of statute or ordinance imposing a 
charge for the use of the streets, a telegraph or tel¬ 
ephone company is not liable in quantum meruit for 
the reasonable rental value of the space occupied 
by its lines.®^ 

Enforcing payment of compensation. Where a 
grant is construed to be a franchise and not a li¬ 
cense, a contract exists between the municipality 
and the grantee, and the municipality cannot re¬ 
cover compensation from a telephone company for 
the use of the streets after the franchise has ex¬ 
pired and the action has been barred by the statute 
of limitations,and an attempt to recover on an 


implied contract will be unsuccessful where the mu¬ 
nicipality fails to show facts constituting consent 
on part of the company.55 Even if the charge is 
considered a license fee, it may not be recovered 
in a civil action at law.®^ A company operating un¬ 
der an ordinance providing for payment of a cer¬ 
tain percentage of gross receipts is not subject to 
the penalties of a later ordinance requiring pay¬ 
ment of an increased percentage where the later 
ordinance did not amend, modify, or repeal the 
prior ordinance.5S 

§ 35. - Place and Mode of Construction 

in General 

A telegraph or tefephone company must comply, fn 
good faith, with statutory and municipal regulations as 
to the location and mode of construction of lines In 
streets or highways. 

In so far as the location and mode of construc¬ 
tion of telegraph or telephone lines in the streets or 
highways are prescribed by statute, or by the rea¬ 
sonable regulations of state officers under statu¬ 
tory authority, a telegraph or telephone company 
must comply therewith ;59 and this includes pro¬ 
visions or regulations relating to the obstruction 
of the roadway,the height of wires^l at road 
crossings,52 and the clearance between lines at 
crossings with similar lines.52 A public service 


sa Tex.—Southwestern Telephone 

& Telegraph Co. v. City of Dallas, 
Civ.App., 174 S.W. 636, appeal dis¬ 
missed 39 S.Ct, 7. 248 TJ.S. 590, 63 
Um. 435. 

$2 C.X P 47 note 38 . 

Feroentag'e et gross receipts 

Where city was entitled to two 
per cent of telephone company’s 
gross revenue from use of franchise 
to maintain and operate poles and 
wires on public streets, city's com¬ 
pensation would be determined by 
attributing gross receipts to use of 
both public and private ways, and 
apportioning them between the two 
ways on a relative mileage basis 
without consideration of plant in¬ 
vestment.—City of San Diego v. 
Southern Cal. Tel. Co., Cal.App, 261 
P.2d 739. 

51-. U;a-^ily of SI Louis v. West¬ 
erns Union Tel. Go., Mom 13 S.Ct. 
4S5. 990, 148 TJ.®. 92, 149 U.S. 465, 
37 L.Ed. 380. 810. 

62 Q.J. p 48 note 40- 

62. Ill.—Oity of Springfield v. Inter¬ 
state Independent Telephone & 
Telegraph Co, 116 631, 279 

Dir 324. 

62 C-J. p 48 note 41. 

53. ID.—CSty of Springfield V. Inter¬ 
state Independent Telephone & 
Telegraph Co., supra. 


54. Iowa.—City of Des Moines v. 
Iowa Telephone Co., 162 IST.W. 323, 
181 Iowa 1282. 

55- Iowa.—City of Pella v. Fowler, 
244 N-.W. 734. 216 Iowa 90. 

56. Iowa—City of Pella v. Fowler, 
supra. 

57- Iowa—City of Pella v. Fowler, 
supra 

56. Tex,—Ex parte Hill, 160 S.W.2d 
929, 144 Tex.Cr. 62. 

59. U.S.—Postal Telegraph Co. v. 
State Highway Commission, D.C. 
Or., 276 F. 958, 

62 C.J. p 48 note 46. 

Approval of proper authorities 

Telephone poles placed in or along 
public road with approval of county 
surveyor instead of board of super¬ 
visors, as required by statute, were 
placed without jmthorlty.—Wyutt v. 
Chesapeake & Potomac Telephone Co. 
of Virginia, 163 S.E. 370, 158 Va 470, 
82 A.L.R. 386. 

Bower of state Mghway commlasioiL 

(1) Where the state highway and 
public works commission has exclu¬ 
sive control over the state highway 
system, it has fuD authority to make 
proper and reasonable rules for the 
placing of telephone and telegmph 
poles within the right of way.— 
Hildebrand v. Southern Bell Tel. & 
Teh Co., 16 S;E.2d» 821,. m NiaaO^ 


(2) Other powers see 62 C.J. p 48 
note 46 [a]. 

66. Ark.—Southwestern Bell Tele¬ 
phone Co. V. Biddle, 54 S.W.2d 67, 
186 Ark- 294. 

Fla.—^Peninsular Tel. Co. v. Marks, 
198 So. 330, 144 Fla. 652. 

Kan.—Price v. United Telephone Co., 
26 P.2d 669, 138 Kan. 416. 

62 C.J. p 48 note 47. 

Curb line 

An ordinance requiring all tele¬ 
phone poles to be placed on outer 
edge of sidewalks next the “curb 
line" inside the curbstones uses quot¬ 
ed words as meaning the line as es¬ 
tablished on the ground coincident 
with the curbstone and not some 
imaginary line having no existenpe 
except on map or plat, in view of 
obvious purpose of ordinance to elim¬ 
inate danger to driving pubHc whlc^ 
would be incident to placing tele¬ 
phone poles on the street—^Alpine 
Tei: Corip. v. McCall, 184 S.W.2d 830, 
143 Tex. 335. 

Atfc—Ahtent v. Spragtm 214 S. 

W. 68, W 41 , 

62 C.J. p 48 note 48^ . , . - i . . 

<62. Neb.—^Weaver v. Dawson *Coun- 
ty ^ut. Tel- do., 118 N.W. 650. 82 
Neb, 696, 22 L.R.A.,N.S.,-'1189. ^ 

6*2 dj. p 48'note 49. ^ ^ ^ ‘ ’ 

‘ ia , j ^ ‘f -j- 

63. CaL— Mortisp&p 



TEL. & TEL., RADIO & TELEVISION § 35 


86 C.J.S. 

commission should not, however, interfere with 
the location and mode of construction of poles in 
the absence of any want of good faith on the part 
of the company.^^ 

The general powers possessed by municipalities, 
under delegation by the legislature, with respect 
to the control and regulation of their streets, ex¬ 
tend as a rule to the determination of where and 
in what manner telegraph or telephone poles, wires, 
and other fixtures shall be constructed,®^ and this 
power of regulation includes the power to prescribe 
the particular streets,®® as well as the particular 
spots on such streets,®”^ in which such fixtures shall 
be erected; and, where an application for the plac¬ 
ing of a pole definitely indicates the spot where it 
is sought to be placed, and permission is granted in 
accordance with such designation, the company 
will be enjoined at the suit of an abutting owner 
from placing the pole at another spot.®® The power 
of designation must not be exercised in an arbi¬ 
trary or unreasonable manner,®^ or without re¬ 
gard to the rights of private property;'^® and, in 
the absence of a proper designation of the location, 
the court will interfere for the protection of pri¬ 
vate rights, and may even designate the place of 
location.'^^ 

A municipality cannot practically exclude a com¬ 
pany from the use of its streets by failing or refus¬ 
ing to designate the location of poles or to make 
other necessary regulations,'^^ and it has -been held 
that, if it refuses to prescribe such regulations on 


proper application, the company may build its lines 
in such a manner as shall not inconvenience the 
public,'^® and that the municipality cannot treat the 
structures so erected as a nuisanceJ^ On the oth¬ 
er hand, where permission to construct a telephone 
line in the streets is given on condition that cer¬ 
tain municipal officers shall designate the location 
of the poles, a company cannot take matters into 
its own hands and proceed with the w’ork of con¬ 
struction without such designation,’^® but it may by 
mandamus or other proper legal proceedings com¬ 
pel the municipal authorities to act,*^® provided a 
proper request or application for action on the part 
of the municipal authorities has been made,’^'^ and 
a reasonable time allowed for them to act,"^® al¬ 
though, where such action involves the exercise 
of a discretion on the part of the municipal author¬ 
ities, the courts will not prescribe in advance the 
particular action to be taken,their authority being 
limited to compelling action and passing on the va¬ 
lidity of such action when taken.®® 

Delegation of authority, A delegation of authori¬ 
ty by the legislature to a court to designate the lo¬ 
cation or mode of constructing a telegraph or tele¬ 
phone line in the streets has been held valid,al¬ 
though there is authority to the contrary.®^ The 
discretion of the court must be exercised in a rea¬ 
sonable manner.®® 

Approval by company. A proposed ordinance 
regulating the manner of constructing a telephone 


Francisco Power Co., 267 P. 262, 
67 Cal.App. 281. 

62 C.J. p 48 note 56. 

64. Utah.—Logan City v. Public 
Utilities Commission of Utah, 296 
P. 1006, 77 Utah 442. 

65- Ohio.—City of Cambridge v. 
Public Utilities Commission, 111 
N.E.2d 1, 159 Ohio St. 88. 

62 CJ. p 48 note 53—12 C.J. p 917 
note 7. 

ConsstmctioiL of ordinaiLce 

(1) An ordinance directed only at 
placing of telephone poles in forbid¬ 
den areas was not construable as 
prohibiting pnly the placing ard not^ 
the maintaining of s-uch po'es in .«*uch 
areas.—^Alpine Tel. Cprp. v. McCall, 
184 S.W.2d 830, UZ Tex. 335. 

i(2>>jOtheS: ordinances see' €2 C,J. p 
48 note 63 [b]. 

66; , rCarthage v. Central i^ew 

York, Tel., etc., Co., 78 N.B. lo5^^ 
N.Y. 448^, 113 ’9'3i. ^ 

62 aj. p 49 note 64. ' ' ’ ' ' ’ 

' * ‘ i I ' * 

67, I^lck,7-jJTppei^lles SojUthern 

Mfejhdgan* Tel: <Jsli8e ^^^*3 

86 aj.S.—4 


165 Mich. 86, 130 Am.S.R. 662, 16 
Ann.Cas. 439. 

62 C.J. p 49 note 55, 

68. Pa.—-Wilson v. Bell Tel. Co., 20 
Pa.Dist. 1123. 

66. N.J.—^Hudson, etc.. Telephone & 
Telegrraph Co. v. Linden Tp., 76 A. 
444, 80 N.J.Law 158. 

62 C.J. p 49 note 67. 

70- Pa.—Bartholomew v. Pennsyl¬ 
vania Tel, Co„ 29 Pa.Co. 390. 

62 C.J. p 49 note 68. 

71. Pa.—^Bartholomew v. Pennsyl¬ 
vania Tel. Co., supra. 

72- Wis.—State v. Sheboygan, 86 N. 
W. 66^, 111 Wis. 23. 

62 0,J. P 49 note 60. 

73- Tex.—City of Brownyrood , v. 

1 Broy'p Telegraph & Telephone Cc|., 
t ^ 157 ^W. 1163, 106 Tex. 11^. 

f 62 C.J. p 49 note 61. 

Kan—>r^.w Pfope Telephone Co 
V, City of Concordia, 3 06 l\ 35i SI 
I Kan. 514. ' i \ ‘ ^ * * - 

Its- Minm—St.,Paid v. .ETeedy, 90 JiSFs 
I i 'w. 781, 86 Minn. 350^ . »j . / 

il^is.:^Mara^e$d v, 'Vyisponshl 



Co., 78 N.W. 735, 102 Wis. 604, 44 
LR.A. 565. 

76- Minn.—St. Paul v. Freedy, 90 
N.W. 781, 86 Minn. 350. 

62 C.J. p 50 note 64. 

77. Mont.—State v. Red Lodge, 83 
P. 642, 33 Mont 345. 

62 C.J. p 50 note 65. 

78- Wis —Marshfield v. Wiscoftoa 
Tel. Co., 78 N.W. 731, 1#2 6H* 

44 L.R.A. 565. 

76. Mont.—State y. Red Lodge, 76 
P. 758, 30 Mont. 338. 

62 C.J. p 50 note 6f. 

86. Af A'- ■ Tel. Go, V. St, 

Jos * N " ■ ■ , 121 Mich. 602. 

80 Am.S,lt. 620, 47^ Lt.R.A, 87. 

’ til'. ' ' 

81. Ohio.—^Zanesville v. Zanesville 
Tel, etc., Co., 59 N.E. 781, 64 Ohio 
St. 67, 62 L.R.A. 150. 83 Am.SJR. 
725. ,, 

' 62 C.J. p 60 note 69. 

j 82. N.J.—^New York, eto., Tel. Co. v. 
Bound Brook, 48 A. 1022, 66 N.J, 
Law 168;, 

,83- Ohio.—Cleveland Telephone Co, 
v. Chagrin Falls, 1 Ohio N.P., N.S., 

■534. 
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ne need not be submitted to the telephone com- 
any for approvaL®*^ 

35. - Underground Conduits 

Statutory provisions may authorize or require the 
facing of telegraph and telephone wires in underground 
jnduits, and the legislature may empower municipal^ 
ies to authorize or require the placing of wires under¬ 
round. 

In some jurisdictions statutes have been enacted 
ither authorizing or requiring the placing of tele- 
raph and telephone wires in underground con- 
uits.^2 The state, or a municipality pursuant to 
gislative authority, may authorize the construc- 
on of such underground conduits,^^ and such au- 
lority constitutes a valuable right,which when 
ranted by a municipality and accepted by the com- 
any cannot subsequently be arbitrarily revoked, 
r materially impaired or subjected to new and bur- 
ensome conditions,although the municipality 
lay make reasonable regulations as to the mode 
f construction,^^ or compel the adoption of proper 
nprovements.^1 The legislature may, under its 
olice powers, expressly require that telegraph or 
dephone wires shall be placed in underground 
onduits,^^ and that companies which have already 
instructed their lines above ground shall remove 
lem to underground conduits as discussed infra § 
S; and it may delegate to a municipal corporation 
le power to make such requirements,^3 to 

^gtilate the manner in which the work of excava- 
on and construction shall be done,^^ So, also, the 
gislature, or municipality pursuant to legislative 
athority, may authorize the construction by inde- 
sndent companies of subways or conduits to be 
sed by telegraph, telephone, and other companies 


using electrical conductors,®^ and may require tele¬ 
graph or telephone companies to remove their wires 
into such conduits,®® and pay a reasonable rental 
therefor,®'^ or to remove them into conduits con¬ 
structed by the municipality,®® and may refuse such 
companies permission to construct their own con¬ 
duits,®® provided the other conduits already con¬ 
structed or provided are adequate and suitable.^ 
The legislature may also require that companies 
constructing underground conduits shall submit to 
the local authorities for approval plans and specifi¬ 
cations of the system proposed, and that the work 
of excavation and construction shall be done under 
the supervision and control of such authorities.- 
Where a telegraph or telephone company has legis¬ 
lative authority to construct its lines on city streets, 
without the consent of the municipality, and sub¬ 
ject only to its regulation and control, the munici¬ 
pality cannot require that, in constructing such line, 
the company shall place its wires in underground 
conduits.® 

Delegation of povjer to court. Under statutes pro¬ 
viding that, if a municipality and a company can¬ 
not agree on the mode of use of the streets, the 
probate court shall direct the mode, and author¬ 
izing telegraph and telephone companies to place 
their wires underground with the consent of the 
municipal authorities, the probate court cannot 
grant a company the right to place its wires in un¬ 
derground conduits without the consent of the mu¬ 
nicipal authorities.'^ 

§ 37. - Removal or Change of Location 

A telegraph or telephone connpany may be required 
to remove or change the location of its poles, lines, or 


L Mo.—Mountain View v. Fanners’ 
Telep^hone BxcJi; Oov, Ap*p., 2S4 S. 
W. 155, affirmed 243 G.W. 153, 294 
Mo. 623. 

». Mass.—^Metropolitan Home Tel¬ 
ephone Co. V. Emerson, 88 N.E. 670, 
202 Mass. 402. 
f C.J. p 50 note 74. 

►. Md.—Chesapealte, etc., Tel. Co. 
V. Baltimore, 45 A. 446, 90 Md. 638. 
1 C J. p 50 note 75. 

Md.—Chesapeake, etc.,, Tel, Co. 
V. Baltimore, 43 A. 784, 44 A. 1033, 
89 Md. 689- 

o.—State V. St. Louis, 46 S.W. 981, 
145 Mo. 551, 42 L.R.A, 113. 

^ Md,—Chesapeake, etc., Tel. Co. 
V. Baltimore, 45 A, 446, 90 Md. 638. 
C.J. p 50 note 78. 

. IJ.S.—^Postal Telegrraph-Oable Co. 
V. City Council of Augrusta, D.C. 
Ga., 242 P. 538, affirmed 246 P. 440, 
158 aC.A. 604. 

C.J. p 50 note 71* 


1 90- Md.—Chesapeake, etc., Tel. Co. 

I V. Baltimore, 45 A. 446, 90 Md. 638. 
62 C.J. p 61 note SO. 

91. Pa.—Commonwealth v. War¬ 
wick, 40 A. 93, 186 Pa. 623. 

62 C J, p 51 note 81. 

92. N.T.—^American Rapid Tel. Co. 
V. Hess, 26 N.E. 919, 125 NT. 641, 
21 Am.S.R. 764, 13 L.R.A. 454. 

93. N.T.—People v. Squire, 14 N.E. 
820, 107 N.T. 593. 1 Am.S.R. 893— 
Geneva v. Geneva Tel. Co., 62 N. 
T.S. 172, 30 Misc. 236, reversed on 
other grounds 66 N-TS. 1129, 64 
App.Div. 617. 

94. N.T.—^People v. Squire, 14 N.E. 
820, 107 N.T. 693, 1 Am.S.R. 893.^ 

95. XJ.tS.—^Western Union Tel. Co. v. 
New Tork, aC.N.T.. 38 P. 652, 3 
L.R.A. 449. 

62 C.J. p 61 note 86. 

90. U.S.—Western Union Tel. Co. v. 
New Tork, supra. 

N.T. —American Rapid Tel. Co. v. 
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Hess, 26 NE. 919, 125 N.T. 641, 21 
AmS.R. 764, 13 L.R.A. 454. 

97. U.S.—Western Union Tel. Co. v. 
New Tork, C.C.N.T., 38 P. 652, 3 
L.R.A. 449. 

98. N.T.—Geneva v. Geneva Tel. Co , 
62 N.T.IS. 172, 30 Misc. 236, re¬ 
versed on other grounds 66 N.T.S. 
1129, 64 App.Biv. 617. 

99. N.T.—Geneva v. Geneva Tel. Co., 
supra. 

1. N.T.—^Rochester v. Bell Tel. Co„ 
64 N.T.S. 804, 52 App.Div. 6—Gen¬ 
eva V. Geneva Tel. Co., 62 N.T. 
S. 172, 30 Misc. 236, reversed on 

. other grounds 66 N.T.S. 1129, 54 
AppDiv. 617. 

2. N.T.—People v. Squire, 14 N.E. 
820, 107 N.T. 593, 1 Xm.S.R. 893. 

3. Mont.—St^e v. Red Lo4ge^ 76 P. 
76^, 30 Mont. 338. 

4. Ohio.—Queen City Tel. Co. v. Cin¬ 
cinnati, 76 N.E. 392, 7^ Ohio St. 64. 

62 C.J. p 51 hfO^e 95, ^ " " ’ ' 
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equipment; and a municipality in the exercise of Its 
police power may order such changes in the Interests 
of the public. 

Where a telegraph or telephone company is au¬ 
thorized to use streets of a municipality by the leg¬ 
islature, or by consent of the municipality, the lat¬ 
ter cannot require the entire removal from its 
streets of a telegraph or telephone line which has 
been constructed pursuant to such legislative au¬ 
thority,^ or municipal consent,^ or prevent the com¬ 
pany from making proper extensions of its line;'^ 
nor can a municipality arbitrarily require such a 
company after it has constructed its line to change 
the location thereof.^ A municipality cannot, how¬ 
ever, by its consent or agreement, surrender the 
right to make under its police powers such subse¬ 
quent regulations as the public safety and welfare 
may require;^ and, where by reason of changed 
conditions a telegraph or telephone line has become 
an obstruction to traffic or a menace to the public 
safety, or there are other reasons connected with 
the public welfare or safety making a change of 
location necessary, such change may be required 
by the municipality,even though it involves a 
removal of the line from one street to another.ii 
So, where a municipality, after granting to a tele¬ 
phone company the right to lay conduits under its 
streets, changes the grade of a street so as to ele¬ 
vate the tracks of a railroad under an agreement 
with the railroad company, in consequence of which 
the telephone company is compelled to relocate 
certain of its conduits, the telephone company can¬ 
not recover from the municipality or the railroad 
company the costs of relocation.^^ A telegraph 
or telephone company is bound to make such chang¬ 
es as public convenience and security require at its 


own expense,‘^3 but it will not be required to do so 
where the change is required by a municipality ex¬ 
ercising proprietary instead of governmental func- 
tions,^^ or where the change required is made on 
behalf of another public utilityand, where it 
makes changes at the request of another utility un¬ 
der an agreement that the latter will pay the costs 
thereof if pending litigation is decided against it,, 
the telegraph or telephone company may recover 
on an implied contract after the litigation is de¬ 
cided against the other utility.^^ The municipality 
cannot require the company to incur the expenses 
of a change unless some reasonable necessity for the 
change exists,and it cannot act arbitrarily or 
unreasonably either with respect to making the 
change or the method prescribed for effecting it;is 
nor can it demand relocation under the provisions 
of an ordinance not applicable to the situation.^^ 

Under a statute providing that it is the duty of 
such companies to remove and reset the poles and 
wires connected therewith when they would con¬ 
stitute obstructions to the use of the public road 
by the traveling public, telephone poles so placed 
as materially to interfere with the work of per¬ 
manently improving the road constitute an obstruc¬ 
tion ;20 and it has been held to be the duty of the 
company to remove and reset its poles and wires on 
widening and permanently improving the road.^^ 
A mere change in the height of telephone wires is 
not a change of location,^^ 

Lines adjacent to airports. A public utility com¬ 
mission may order the removal or relocation of tele¬ 
graph or telephone lines located on a highway bor¬ 
dering a municipal airport^s and, where it requires 


5. TJ.-S.—Wichita v. Old Colony Trust 
Co., Kan., 132 F. 641, 66 C.C.A. 19. 
62 C.J. P 52 note 2. 

6^ 'U S.—Southern Bell Tel., etc., Co. 

V. Mobile, C.C Ala., 162 P. 523. 
IlL-^London Mills v. White, 70 NT.E. 
S13, 208 Ill. 289. 

7. Minn.—Duluth V. Duluth Tel. Co., 
87 K.W. 1127, 84 Minn. 486 
3 , xj S.—Southern Bell Tel., etc, Co. 

y, MobilSr C.C Ala., 162 P. 523. 
Mo.—Hannibal v. Missouri, etc, Tel. 

Co., 31 Mo.App. 23. 

62 C J. P 52 note 5. 

a. .U.S.—Michigan Tel. Co. v. Char¬ 
lotte, aOMich, 93 P. 11, appeal 
dismissed ’98 F. 10a6, 38 C C.A. 695. 
Pa.—Central Dist. printing, etc.,' Co. 
. V.: Freedom BorourK 20 l>a.l>ist 
243. , . 

lOi. Oanz V. dhib' Postal ‘ Tel. 

-1 iaal)4e<?o., Ohics 140. ^2,. 72 C. 

^ 186 .' ' - J 


11. U S —Michigan Tel. Co. v. Char- I 
lotte, C.C Mich, 93 F. 11, appeal 
dismissed 98 F. 1006, 38 C.C.A. 695. | 

12. Pa.—Keystone Telephone Co. v 
Philadelphia & R, Ry. Co., 56 Pa. 
Super. 384. 

13. N T.—Consolidated Edison Co. of 
]sr. T. V. state, 97 N-T.S.2d 431, 276 
App Div. 677, affirmed 98 N.E.2d 
587, 302 JSr.T. 711. 

14. N.Y.—City of Kew York v. New 
York Tel. Co., 14 N.E.2d 831, 278 
•^Y. 9—Consolidated Edison Co. of 
N. Y. V. State, 97 NY.S.2d 431, 276 
App.Div. 677, affirmed 98 N.B.2d 
587, 302 N.Y. 711. 

15. N.Y.—Consolidated Edison Co of 
N. Y. V. State, supra. 

16,, Ohio.—Cincinnati & Suburban 
Bell Tcleph-one Co. v. Cincinnati 
St. By. Co., 193 N.E. 230, 48 Ohio 
App. 195. 

jl 7- /.'Minn,—^Northwestern Tel- Exch. 

Co. V. Minneapolis, 83 N-W. 52J, 86 


NW. 69, 81 Minn. 140, 53 L.BA 
176. 

Mo.—Hannibal v. Missouri, etc., Tel. 
Co., 31 Mo.App. 23. 

13. Mo.—^Hannibal v. Missouri, etc., 
Tel. Co, supra. 

Tenn.—^Southern Bell Tel. & Tel. Co 
V City of Nashville, 243 S.W.2d 
617, 35 Tenn.App. 207. 

19. Tenn.—Southern Bell Tel. & Tel. 
Co. V. City of Nashville, supra. 

20. W.Ta—County Court Of Wyo¬ 
ming County V. White, 91 ‘SJE. SS-O, 
79 W.Va. 475, L.R.A.1917D 660. 

21^ W.Va.—County Court of Wyo¬ 
ming County V. White, supra. 

. 62 C.J. P 62 note 13. 

22. Del.—^Diamond iState Telephone 

* Co. V. Maclary, 156 A. 223, 18 Del. 

• Ch. 142. 

62 C.X p 62 note 15. 

,23, Pa.—^Postal Telegraph-Cable Co. 

, V* Pennsylvania Public Utility 
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removal to privately owned land, the costs of re¬ 
moval should be borne by the municipality.^^ 

State highzvay and public works commission. 
Where a state highway and public works commis¬ 
sion has exclusive control over the state highway 
system, it may require the removal of, change in, 
or relocation of, telephone and telegraph poles.^s 

§ 38. - Change from Overhead to Under¬ 

ground System 

The legislature under its police power, or a munici¬ 
pality under legislative authority, may require a change 
from an installed overhead system to an underground 
system. 

The legislature under its police power, or a mu¬ 
nicipality under legislative authority, may require 
that companies which have constructed their lines 
on the overhead system shall remove them to un¬ 
derground conduits,-® and pay the expense incident 
to such change ;27 jf the company refuses, after 
due notice, to remove its wires into an underground 
conduit, the municipal authorities may cut down 
the poles and remove the wires,28 and will not be 
enjoined from so doing and a telegraph company, 
by the use of a street for its poles and wires for 
fifteen years, does not acquire any prescriptive 
right which will prevent the city, under its police 
power, from requiring the wires to be placed un¬ 
derground.^® 

It has been held that, where a telephone company 
had occupied a city street for eight years, by per¬ 
mission of the city, and under the ordinance grant¬ 
ing such provision the company had provided the 
city with telephone service at a fixed price and 


supplied it with free telephones, the city could not 
remove the poles and place the wires underground,^! 
and that an injunction would lie to prevent such 
removal.32 Where the consent of a municipality 
is not necessary to the construction of telegraph 
or telephone lines on city streets, the municipality 
cannot, without express legislative authority, sub¬ 
sequently require overhead wires to be removed 
into underground conduits,although, on the oth¬ 
er hand, it has been held that a municipality has this 
power,34 but cannot exercise it arbitrarily where no 
reasonable necessity for such change exists.35 The 
duty of making such removal may, however, be im¬ 
posed on the company by agreement with a munici¬ 
pality made in consideration of rights and privi¬ 
leges granted by the latter.^® The reasonableness 
of an order requiring telegraph wires to be placed 
underground should be determined by conditions, 
the existence of which can be foreseen, or by ref¬ 
erence to company demands which are apparent.®'^ 

§ 39 . - Character of Equipment 

A municipality, under its general powers, may pre¬ 
scribe, within reasonable limits, the character, form, 
size, and color of telephone and telegraph fixtures. 

Under its general powers with respect to the con¬ 
trol and regulation of its streets, a municipality may 
prescribe not only the precise location of telegraph 
and telephone poles, posts, piers, and abutments, 
but also, within reasonable limits, the character, 
form, size, and color of such fixtures.®® Thus, it 
may require that decayed poles be removed or re¬ 
placed with sound ones,®® or that broken or crooked 
and unsightly poles be replaced with others which 


Commission, 35 A.2d 535, 154 Pa, 
Super. 340. 

Order lield sx>t invalid as nnreasotL- 
ame 

Pa.—^Postal Telegrrapii-Cable Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

24. Pa.—^Postal Telegraph-Cable Co. 
V. Pennsylvania Public Utility 
Commission, supra. 

XmpositioxL oT expenses 

Where city owning* airport was not 
party io proceeding* before the pub¬ 
lic utility commission resulting in 
order requiring telegraph company to 
remove to privately owned land a 
portion of its role line on a state 
highway bordering the a irport , cost 
of relocating the line could not be 
imposed against city l^^t under stat¬ 
ute relating to enforcement of com¬ 
mission's orders, city could be ipade 
party to action in the coqrt of com¬ 
mon pleas to enforce such an order, 
and such expense could be imposed 
against city.*—Postal Telegraph^Ca¬ 


ble Co. V. Pennsylvania Public Utility 
CommissVin, supra. 

25. N.C.—Hildebrand v. Southern 
Bell TeL & Tel. Co., 18 e.E.2d 827. 

221 ISr.C. 10 . ^ 

28. Mich.—City of Monroe v. Postal 
Telegraph Co., 162 K-W*. 76, 195 
Mich. 467. 

62 C.J. p 52 note 16. 

27. U.S.—■Western Union Tel. Co. v. 
New Tork, C.C.N.T., 38 P. 652, 3 Lu 
K.A. 449. 

62 C.J. p 62 note 17. 

28. N.T.—^American Rapid Tel. Co. 
V. Hess, 26 N.E. 919, 126 N.T. 641, 
21 Am.S.R. 764, 13 L.R.A. 454. 

29. r N.T.—American Rapid Tel. Co. 
V. Hess, supra. 

30s Mich—City of Monroe v. Postal 
T'elegraph Co:, 162 N.W. 76, 195 
Midh. 467. 

31. Pa—Consolidated TeL Co. v. 
Wilkes-Barre, 17 PaDist. 487, 34 
P4uCo. 177. 
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32. Pa—Consolidated Tel. Co. v. 
Wilkes-Barre, supra 

33- N.T.-—-Village of Carthage v. 
Central New York Tel., etc., Co., 
78 N.B. 165, 186 N.Y. 448, 113 Am. 
S.R, 932. 

34. Minn.—^Northwestern Tel. Exch. 
Co. V. Minneapolis. 83 N.W. 527, 86 
N.W. 69, 81 Minn. 140, 63 L.R.A. 
175. 

35. Minn.—Northwestern Tel. Exch, 
Co. V. Minneapolis, supra 

62 C.J. p 53 note 26. 

38. Md.—Baltimore v. Chesapeake, 
etc., Tel. Oa, 48 AJf46%^ 32 Md. 6912. 

371 U.S.—^Postal T^egraph-Cable Co. 
V. Ingra h arn,. D.^C.Me., 228 P. 392. 

38» Vt.—^Hardwick. V.. Vermsont Tel., 
etc., Co., 40 A. 169, 70 Vt. 180.* . 

6^ C. Jp p 63 nqte 32. ,, 

39. U.Sj—^M i^shigan ®el. Co. Vs Char¬ 
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are neat and shapelyit may refuse to permit 
the use of poles of improper and unusual size,*^^ 
and, under a statute so providing, it may even re¬ 
quire the painting of all poles and prescribe what 
color they shall be painted.^*2 

Delegation of power to court. The legislature 
may delegate to a court the power to prescribe the 
character of the structures to be erected by a tele¬ 
phone company.*^ 2 

§ 40 . - Obstruction of Streets or High¬ 

ways 

A telegraph or telephone company must avoid un¬ 
necessary or improper obstruction of streets or highways, 
and municipal authorities may summarily remove ob¬ 
structions on failure of the company to do so after notice. 

A telegraph or telephone company in construct¬ 
ing its line must exercise due care to avoid any un¬ 
necessary or improper obstruction of streets or 
highways,and local authorities have no authori¬ 
ty to authorize a company to locate its poles in 
such a way as to otbstruct the ordinary use of the 
way.^5 

Removal hy authorities. Where the authority to 
maintain telegraph poles has been duly revoked, the 
municipality may summarily remove the poles on 
failure of the company to do so after notice 
but a municipality cannot remove poles erected un¬ 
der state authority and not interfering substantial¬ 
ly with public travel.'^ 7 

Rights of house movers, A telephone company 


may be required to raise its wires to such a height 
as to permit a building to be moved thereunder,^^ 
the expense of so doing being charged to the house 
mover,and, on the failure of the company to raise 
the wires, the house mover is authorized to raise 
them himself on condition that he pay all damage 
caused thereby.^O On the other hand, it has been 
held that, where the franchise of a telephone com¬ 
pany requires it to raise its wires to permit the pas¬ 
sage of a building, and provides that, if after notice, 
it fails to do so, the city may do so at the com¬ 
pany's expense, the company cannot charge the ex¬ 
pense to the house mover.^^ A statutory require¬ 
ment that telephone lines be so located as not to 
interfere with ‘^ordinary travel” does not require a 
company to remove its wires from the street in or¬ 
der to permit the moving of a house along it,^^ 

Duty to repair road, A telegraph company dig¬ 
ging up a public road has a duty, sometimes imposed 
by statute, to put the road into as good repair as 
it was before it was opened.®^ This duty is not af¬ 
fected by a statute granting control of state high¬ 
ways to an administrative body,®^ or by the fact 
that repairs have actually been completed by such 
body,55 and that such repairs have made the road 
reasonably safe.^® 

§ 41 . - Rights of Abutting Owners 

The construction of telegraph or telephone fines In 
the streets or highways must not interfere with rights 
of abutting owners. 

The right to construct telegraph or telephone 


•40. Mo.—Forsythe v. Baltimore, etc., 
Tel. Co., 12 Mo.App. 494. 

Vt.—^Hardwick v. Vermont Tel. Co., 
40 A. 169, 70 Vt. 180. 

41, Pa.—^Philadelphia v. Western 
Union Tel. Co., 11 Phila. 327, 2 
Wkly.N.C. 455. 

4^ Vt.—^Hardwick v. Vermont Tel., 
©to., Co, 40 A. 169, 70 Vt. 180. 

43. Ohio.—^Fitzsimmons Telephone 
Co. V. Cincinnati, 2 Ohio N.P., N.S., 
61. 

44, Fla.—Peninsular Tel. Co. v. 
IStoks, 198 So. 330, 144 Fla. 652. 

Kan.—^Price v. United Telephone Co., 
26 P.2d 569, 138 Kan 416. 

N.T.—Wagner v. City of Amsterdam, 
9 Nr.T.S.2d 750, 256 App.Div. 144. 
•62 C.J. p 63 note 39. 
nulsaiLCd pespMn 

Where telephone company had au- 
tHdrity’under statute to place pole in 
highway, the pole did hot' coni^tute 
ian ^aibsolute ‘‘nuisance,” • > 

N.Y.-r-Wagner v. Citsr o-f Amsterdam, 
‘ ^ ^ ' 

Pa.-T^el»on v. ISe^uasEnei #Mghf. Co,i 


12 A.2d 299, 338 Pa. 37, 128 A.L..R. 
1257. 

62 C.J. p 53 note 39 [b]. 

45. Va.—Watts v. (Southern Bell 
Telephone & Telegraph Co., 40 S.E. 
107, 100 Va. 45. 

46. Ind.—Coverdale v. Edwards, 68 
N-.E. 495, 166 Ind. 374. 

47. U.S.—Abbott v. Duluth, C.C. 
Minn, 104 F. 833, affirmed 117 F. 
137, 65 C.C.A. 163. 

Mass.—Commonwealth v. Boston, 97 
Mass. 556. 

48. Or.—^Home Telephone & Tele¬ 
graph Co. V. Moodie, 146 P. 635, 75 
Or. 117. 

62 C.J. p 64 note 42. * 

49. Tex.—Southwestern Telegraph <& 
Telephone Co. v. Thompson, Civ. 
App., 142 tS.W. 10^00. 

62 C.J. p 64 note 43. 

Sb. Tex.-^—Si^uthwestern Telegraph & 
Telephone Co. v. Thompson, supra. 
62 C.J. p 54 note 44. 

51. Or.—Home Telephone & Tele¬ 
graph Qo. oil Portland v. iiloodie, 
145 P. 635, 76 Or. 117. , 

52» Minn.—Collar v. Bihgh?im Ltake 


Rural Telephone Co., 155 N".W. 
1075, 132 Minn. 110, L R.A.1916C 
1249. 

62 C.J. p 54 note 46. 

53. Me.—^Larson v. New England 
Tel. & Tel. Co., 44 A.2d 1, 141 Me. 
326. 

Statute authorizing enforoement of 
statutory duty 

The statute authorizing state high¬ 
way commission to enforce statute 
imposing duty on telegraph or tele¬ 
phone company digging up hoad to 
put road into as good repair as it 
was before it was' op^ed, whs^ever 
state or i^te aid highway's are af¬ 
fected, is a reaffirmation of latter 
statute and indicates legislative in¬ 
tention ,that latter statute shall re¬ 
main in force tha^t commission 
shall enforce it as written.—Larson 
V. New England Tel. & Tel. Co., su- 
pr^ 

54. Me.—^Larson v. New England 
Tel. Tel. Co., supra. 

55- Me.—Larson 'Hr, New England 
Tel. & Tel. Co., supra 
56. Me.—^Larson v. New England 
/ OTl. & TeL Co., Supra. 
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lines in the streets or highways must be so exer¬ 
cised as not to interfere with the rights of abutting 
owners,^' and neither a municipality nor its officers 
have power to authorize a mode of construction 
which will interfere wnth such rights.58 Where 
a company has maintained a telegraph line on a 
highway for many years under a legislative grant, 
it will be presumed that the easement to do so with 
respect to abutting lands was acquired from the 
then owners, and fully paid for, or payment waived, 
and, in the absence of any restriction in the grant, 
the company may erect additional poles when nec¬ 
essary to support the weight of added wires, re¬ 
quired because of the increase of business, without 
further payment to the present owmers of the abut¬ 
ting property,*^^ Under a statute providing that 
lapse of time shall not create a prescriptive right 
to maintain telegraph wires over land, a telegraph 
company cannot acquire a prescriptive right to 
maintain poles in a street as against an abutting 
owner whose title runs to the center of the street.^^^ 

An abutting owner has no right to use the sub¬ 
surface of a street to the exclusion of a telephone 
company standing in the right of the municipality.®^ 

Effect of vacation of street. Where a street is 
vacated without making a telephone company a 
party to the proceedings, the company occupying the 
street under a valid franchise cannot be compelled 
by an abutting owner, without compensation, to re¬ 
move its poles and wires from the street.®^ 

§ 42 . Rights in, and Use of, Railroad Right 
of Way 

a. In general 

b. Contract with, or license by, railroad 

company 

a. In Greneral 

A telegraph or telephone company may acquire the 


right to occupy a railroad right of way by statutory 
authority subject to making just compensation. 

In some jurisdictions the statutes authorize the 
construction of telegraph or telephone lines along 
and on railroad rights of way,®^ subject of course 
to the making of just compensation either by agree¬ 
ment or pursuant to condemnation proceedings, as 
discussed in Eminent Domain §§ /9, 131; but rail¬ 
road rights of way are not within the application of 
statutes which refer merely to public highways.®^ 
Where a railroad company does not own the fee, 
but has only an easement in its right of way, a tele¬ 
phone company may, without a grant from the rail¬ 
road company, erect its line over and across the 
right of way, provided it so constructs it as not 
to interfere with the railroad’s reasonable use of 
the way,®® and the railroad cannot enjoin the main¬ 
tenance of such telephone line;®® but a telephone 
company has no right, in the absence of consent 
or condemnation, to erect its wires over railway 
tracks unless it places them at a reasonable eleva¬ 
tion, so as not to interfere with the railroad com¬ 
pany’s rights.®'^ 

Abandonment of rights. An abandonment of an 
easement in a railroad right of way may be shown 
by lapse of time and nonuser, in connection with 
other evidence of an intent to abandon.®® 

b. Contract with, or License by, Railroad Com¬ 
pany 

(1) In general 

(2) Exclusive rights 

(1) In General 

The right of a telegraph company to construct its- 
line on and along a railroad right of way may be ac¬ 
quired by contract with the railroad company. 

The right of a telegraph company to construct 
its line on and along a railroad right of way may¬ 
be acquired, by contract with the railroad com- 


57. Minn.—-St. Paul Realty & Assets 
Co. V. Tri-State Telephone & Tele- 
grraph Co., 142 IsT.W. 807, 122 Minn. 
424. 
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S.W. 612, 196 MoApp. 69. 
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238, 43 Ind App. 283. 
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Co. V. Folhemus, 3Sr.jr.,.178 P. 904, 
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K.Y. 282. 
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795, 75 Ohio App. 268. 
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Russellville Home Telephone Co., 
17S BW. 11#6, 163 Ky. 416, L R.A. 
1916E 138. 

62 C.J. p 54 note 52. 

63. Ill.—St. Louis, etc., R. Co. v 
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Ill. 508. 

62 C.J. p 54 note 54. 
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62 C.J. p 66 note 65. 
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pany.^^ The rule of estoppel applicable to leases 
governs such contracts, and a telegraph company 
being in possession under the contract cannot, in 
the absence of fraud, mistake, or duress, contest 
the title of the railroad company.'^^^ An executory 
contract between a railroad company and a tele¬ 
graph company for the construction and mainte¬ 
nance by such companies of a telegraph line on the 
railroad right of way is assignable,and the tele¬ 
graph company could not, after the railroad com¬ 
pany had gone into the hands of a receiver, and 
after its property had been sold by order of court, 
rescind the contract on the ground of want of mu¬ 
tuality,72 especially where the telegraph company 
made no attempt to disavow the contract during 

the period of receivership.73 

Where a telephone company acquires a right from 
a railroad company to construct and maintain its 
lines over the railroad right of way, it cannot there¬ 
after grant to a telegraph company the right to 
•string a wire on its poles if it does grant such 
right, the telegraph company is a trespasser,75 and 
the railroad company may remove the property of 
the telegraph company, using such force as is nec¬ 
essary to preserve its own property,7® subject to 
liability to the telegraph company for damages for 
unnecessary injury to the latter’s property.77 

Duration and termination of right. A contract 
granting a telegraph company the right to con¬ 
struct and maintain its lines along a railroad right 
of way may be a perpetual grant,78 or a grant where 
duration is limited.79 Generally, where telegraph 
lines are constructed under a license or agreement 


in which the period of the grant is not limited, a 
perpetual easement is granted;^® but a contract 
giving a telegraph company the right to maintain 
its lines along a railroad right of way, to continue 
for a designated period, and providing that, on 
the expiration of such period, either party might 
terminate the contract on giving notice for a speci¬ 
fied time, does not grant a perpetual easement.8t 
Where a telegraph company elects to terminate a 
contract for the use of a railroad right of way, 
and afterwards initiates fruitless condemnation pro¬ 
ceedings, it has no right to an easement as against 
the railroad company which consistently asserts its 
paramount right and demands possession of the 
premises for a railroad telegraph and, where a 
contract has been so terminated, the telegraph com¬ 
pany cannot, by statute or order of the public serv¬ 
ice commission, or by judgment of court, be com¬ 
pelled to remain in the right of way as a trespasser, 
its visible properties thereon having been disposed 
of pursuant to law.^^ 

(2) Exclusive Rights 

A railroad company may not grant to a telegraph 
company the exclusive right to use its right of way, 
but some decisions have sustained the validity of ex¬ 
clusive grants. 

It has been held in a number of cases that a rail¬ 
road company cannot legally grant to one telegraph 
company the exclusive right to occupy and use its 
right of way for telegraphic purposes,84 it being 
held that such contracts are not only contrary to 
public policy,85 but also in contravention of the fed¬ 
eral statute of 1866 authorizing telegraph compa- 


U.S.—Westem Union Telegraph 
Co. V. Nashville, etc., R. Co , D.C. 
Ga., 233 F. 605, affirmed 238 F. 38, 
151 C.C.A. 114. 

02 C.J. p 55 note 62. 

^Bights deterxttiiied. by contract 

Tax imposed on, and paid by, rail¬ 
road as sender of telegrams was 
held not recoverable by it under con¬ 
tract as to use of railroad right of 
way whereby telegraph company 
agreed to pay taxes on “telegraph 
business" of both parties.—Erie R. 
Co. V. Western Union Telegraph Co., | 
273 N.Y.S. 176, 241 App.Div. 416. 

-70. Alatr-Western Union Telegraph 
Co. V. Ltouisville & NT. R. Co., 81 So. 
44, 202 Ala. 542, 

' 71. Mich.—Detroit, T. & I. R. Co. v. 
Western Union Telegraph Co., 186 
l^.W. 494, 200 Mich. 2, certiorari 
! denied'38 S,Ct. 581, 247 U.S. 617, 
62 lUBd* 1245. 

-72. Mich.—Detroit, T. & I. R. Co. v. 

> Unfon. Xel^gr^h Co., su- 

pi^ 


73. Mich.—Detroit, T. & I. R. Co. v. 
Western Union Telegraph Co , su¬ 
pra. 

74. Miss.—^Postal Telegraph & Cable 
Co V. Gulf & S. I. R. Co, 70 So. 
833, 110 Miss. 770. 

75. Miss,—^Postal Telegraph & Cable 
Co. V. Gulf & S. I. R. Co„ supra. 

76. Miss.—^Postal Telegraph & Cable 
Co V. Gulf & S. I. R. Co., supra. 

77. Miss —^Postal Telegraph & Cable 
Co. V. Gulf & S. I. R. Co„ supra. 

I 62 C J. p 66 note 71. 

78. U.'S.—Western Union Telegraph 
Co. V. Louisville, etc, R. Co’., Ga., 
238 F. 26, 151 C.C.A. 102. 

62 C.J. P 66 note 73. 

78. Pa.—^Baltimore & O. R. Co. v. 

Bond, 29 A.2d 60, 345 Pa. 360. 

62 C J. P 56 note 74. 

80. U.S.—Westeih Union Telegraph 
Co. V, Georgia R. & Banking Co., D. 
C.Ga., 227 F. 276. 

62 C.J. p 56 note 75. 

Al,a—Louisville & N. R. Co. v. 
Westbrh U^nlon Telegi^ph Co4 71 
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So. 118, 195 Ala. 124, Ann.Cas 1917B 
696. 

82. U.S.—Western Union Telegraph 
Co. V. Louisville & N. R. Co., Ga., 
260 F. 199, 162 C.C.A. 336, appeal 
dismissed 39 S.Ct 18, 248 U.S 532, 
63 L Ed 406, and certiorari denied 
39 S.Ct. 18, 248 U.S. 576, 63 L Ed. 
428—^Western Union Telegraph Co. 
V. Atlanta & W. P. R. Co , D C Ga, 
243 F- 686, affirmed 250 F. 208, 162 
C.C.A. 344, certiorari denied 39 S 
Ct. 18, 248 U.S. 675. 63 LEd. 428, 
appeal dismissed 39 S Ct. 20, 248 
U.S. 535, 63 L.Ed. 408. 

83. Ala.’—State v. Western Union 
'P^legra^ph Co., 94 So. 466, 208 Ala. 
228. 

84 , U.S.—^U. S. V. Union Pac R. Co., 
Neb., 16 S.Ct. 190, 160 U.S. 1, 40 
L.Ed. 319. 

62 C.J. p 56 note 79. 

85 , U S.—Baltimore, etc., Tel Co. v, 
, Western Union Tel. Co., C.C.La., 24 

F. 319. 

62 C.J. P 56 note 80. 
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nies to maintain and operate lines of telegraph 
along the post roads of the United States.^^ In 
other cases, however, it has been held that a rail¬ 
road cewnpany may grant an exclusive right to the 
use of its right of way to one telegraph company, ^7 
and that such contracts are not contrary to public 
policy,®^ although it would seem that a railroad 
company cannot legally contract with a telegraph 
company occupying its right of way not to furnish 
equal transportation facilities to rival telegraph 
companies.®^ 

§ 43. Rights in, and Use of, Other Lines 

A telegraph or telephone company has no right, in 
absence of statute or contract providing otherwise, to 
the physical use of the Fines of another company. 

A telegraph or telephone company has no right, ip 
the absence of statute or contract providing other¬ 
wise, to the physical use of the lines of another 
company so that patrons of the former may have 
their messages carried over the lines of the lat¬ 
ter at the former’s instance and under its control.^^^ 

§ 44. Rights in, and Use of, Private Property 

a. In general 

b. Agreement or consent of owner, and 

prescription 

a. In General 

A telegraph or telephone company may obtain an 
easement over the land of another only by grant, con¬ 
demnation, or prescription; and an unauthorized use of 
such land is a trespass. 

An easement giving a right to maintain trans¬ 
mission lines over land of another could pass to a 
telegraph company only by grant, condemnation, or 
by prescription based on adverse possession and 
continuous user for the necessary period of years.^i 
A telegraph or telephone business is a public use 


authorizing the taking, under the power of eminent 
domain, of private property, as discussed in Eminent 
Domain § 44, but an unauthorized entry on, or use 
of, private property for the purpose of construct¬ 
ing a telegraph or telephone line is a trespass.^^ if 
a landowner’s tenant, without authority, grants per¬ 
mission to a telephone company to construct its 
line over a part of the land, the company cannot 
have a permanent injunction restraining the land- 
owner from interfering with its occupancy,but,, 
having in good faith, constructed its line, and the 
line being a public one, the company is entitled to 
a decree enjoining interference by the landowner 
for such a time as may be necessary to enable the 
company to condemn the right of way.^^ The right 
to construct a telegraph or telephone line in a street 
or highway does not authorize any invasion of ad¬ 
joining private property for the purpose of con¬ 
structing the line or stringing wires across such 
property.^ S A statute authorizing operation of lines 
over or under condemned private lands has been 
held to authorize operation of lines both over and 
under such lands. 

Private road. County authorities have been held 
to have no authority to control the location of poles 
along a private road.^'^ 

b. Agreement or Consent of Owner, and Pre¬ 
scription 

The use of private property for the constructiorn 
and maintenance of telegraph or telephone lines may be 
acquired by agreement with, or by consent of, the land- 
owner, and also by prescription. 

The use of private property for the constructionj 
and maintenance of telegraph or telephone lines, 
may be acquired by agreement with, or consent of, 
the landowner,98 the extent of the rights acquired’, 
and the conditions on which they are to be exer¬ 
cised being determined by the terms of the agree- 
ment.99 xhe co-nsent of a landowner to the con- 


06 ^ XJ.S.—U. S. V. Union Fac, R. Co., 
N*eb., 16 S.Ct. 190, 160 ir.S. 1. 40 
LuM. 319. 

62 C.J. p 56 note 81. 

Faarticiilar contracte Iield not piro- 
liiMtod by Post Roads Act.—'U. S. v. 
Western Union Tele^aph Co., D.C-N. 
Y., 68 F.&npp, 3fT. 

87. —Western Union Tel. Co. v. 
Chicagro, etc., R. Co., 86 Ill. 246, 29 
Am.R. 28. 

62 C.J. p 57 note 83. 

88. Ill.—^Western Union Tel. Co. v. 
Chicag-o, etc., R. Co., supra. 

89- U.S.—Mercantile Trust Co. v. 
Atlantic, etc., R. Co., C.C.Cal.> 63 P. 
910. 

62 C.J. p 57 note 85.. 


90. Ind,—State v. Cadwallader, 87 K. 
E. 644, 89 N.E. 319, 172 Ind. 619. 

91. N.C.—Love V. Postal Telegraph- 
Cable Co., 20 S.E.2d 337, 221 NT.C. 
469. 

9(2, Ga—Belt v. Western Union Tel. 
Co„ 11 iS.m2d 609. 63 Ga,App. 469. 

62 C.J. p 67 note 94. 

93- Vt.—Western Telegraph & Tele¬ 
phone Oo. 113 ^ 9*5** 

Vt. 212. 

94. Vt.—^Western T^elegraph ^ Tele¬ 
phone Co. V. Lavel'le, supra 

95. Ind.—Majenica Tel. Co. v., 
ers, 87 N.E. 165, 43 Ind.App. 306. 

96. Ga—Comer v. American Tele¬ 
phone & Telegraph Co^. of Georgia 
16§ S.E. 786, 176 Ga 651, followed 
in 1,68,S.E. 787, 176 Ga 662. 

.56 


97. Va—Wyatt v. Chesapeake & Po¬ 
tomac Telephone Co. of Virginia 
163 S.E. 370, 158 Va 470, 82 A.L.R. 
386. 

98. Conn.—^Mitchell v- Southern K’ew- 
England Telephone Co., 96 A. 966, 
90 ^©nn. 179. 

62 C J. p 57 note 98. 

99. IN’ Y —Antonopulos v. Postal' 

Telegraph Cable Co, 26 X.Y S.2d 
403, 261 App.Div. i)64, affirmed 39« 
X'.E. M 93287 Y. 

6*2 C.J. p« 58 note t ^ 

araxLt held valid 

Written instrument, purporting to* 
convey telephone linh easiement to- 
telepho|ie company, which was not. 
witnessed by two witnebs4s, ac¬ 
knowledged, or recorded M 
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stniction of a line across one part of his land does 
not authorize its subsequent removal to another 
part of his land without his consent;^ and, where 
the location of the line has been established, the 
servient tenement has no power against objection 
of the telephone company and without its consent to 
make any change in the manner of the use and 
position of poles and wires thereon.2 ^ company 
having an easement across land for maintenance of 
its lines may be entitled to an injunction restrain¬ 
ing interference with its right to enter on the land 
to maintain its line and string additional wires.3 
The grant of a right to construct a telegraph or 
telephone line over private property, as incidental 
to, and to facilitate, some other business, does not 
authorize the construction of such a line for ordi¬ 
nary commercial purposes.^ 

The easement secured by a telephone company to 
construct and maintain its poles and wires on pri¬ 
vate property is the use of the land for telephone 
purposes, with no more interference with the rights 
of the landowner, and no more resulting peril, than 
necessarily is involved in such use.^ Since an case¬ 
ment granted for public use cannot be used for pri¬ 
vate purposes,® a railroad company which has an 
casement over private land for its right of way can¬ 


not authorize the establishment of a private tele¬ 
phone line over such way.^ An owner of minerals 
underneath a right of way may extract such min¬ 
erals if the mining does not interfere with the use 
of the easement.® 

Exclusive or conflicting rights and priorities, A 
grant, without consideration, giving a voluntary mu¬ 
tual telephone company the right to construct its 
lines across private land has been held not to give 
the company an exclusive right to use its poles 
erected on such land;® and even when the word 
'‘exclusive” is contained in the grant, it has been 
held to mean merely that the right granted is ex¬ 
clusive of the grantor, and not that the right is 
confined to use by the grantee alone under such 
a grant the grantee could assign a part of his right 
to a third person.^^ 

The right of the owner of a telephone line to 
occupy private land pursuant to a contract with the 
landowner, or by adverse use, is superior to the 
right of a railroad company which subsequently 
acquires such land for its rights of way.^® A sub¬ 
sequent purchaser who has notice of the existence 
of the telephone company’s easement takes sub¬ 
ject to that easement.^® Where a telephone com- 


t>y state statute, was valid as be- 
parties.—Tenney Tel. Co. v. 
TJ. S., C.C.A.W1S., 82 F.2d 788. 

CozLstractioiL of gfrant 

Where property owner’s grant to 
telegrraph company authorizing com¬ 
pany to erect and maintain certain 
poles on owner’s property was ambig¬ 
uous, the court in construing the 
grant might consider surrounding 
circumstances and situation of the 
parties when grant was executed in 
order to discover its true intent 
which was reauired to be given effect. 
—Antonopulos v. Postal Telegraph 
Cable Co., 26 ]Sr.T.S.2d 403, 261 App. 
Ihv. 664, affirmed 39 N.E.2d 931, 287 
NT.Y. 712. 

3Paartloiilar grants construed 

(1) As granting an easement.— 
Ingling V. Public Service Elec. & 
<Jas Co., 76 A 2d 76, 10 NJ’.Super. 1. 

(2) As in the nature of an ’’ease¬ 
ment in gross” and not a true ease¬ 
ment.—^Antonopulos v. Postal Tele¬ 
graph Cable Co.. 26 lsr.T.S.2d 403. 261 
A.pp.a>LV. &64, affirmed 39 N.E.2d 931, 
:287 N.Y. 712. 

(3) As a grant running with the 
land, and not a mere revocable li¬ 
cense, and as not uncertain as to lo- 
catkm^ where parties had dofl'ped the 
right by practical location.—^MclL<aron 
v. American Tel. & Tel. Co. of JNT. J., 
€3 A.2d 922, 1 3Sr.XSu]^er. 600. 

(4) As creating right to a cer- 
taiii: r^Eivber of poles ahd as creai^g 


no right in respect of other poles 
which were in place at best under a 
mere license.—^Antonopulos v. Postal 
Telegraph Cable Co., supra. 
Agreement and accompanying plan 
Where agreement granted' tele¬ 
phone company right to construct ad¬ 
ditional guys and anchors for sup¬ 
port of its telephone poles, as shown 
on plan attached to, and recorded 
with, agreement, and symbols on a 
plan showed location of poles, but 
there were no guy wires from pole 
in question to- house adjacent to 
plaintiff’s, and the only guy wire on 
the pole in question was fastened to 
plaintiff’s house, the symbol and leg¬ 
end of plan were to be construed as 
referring to guy wire on plaintiff’s 
house, notwithstanding plan indicat¬ 
ed gviy wire went to the house adja¬ 
cent to plaintiff’s.—singling v. Public 
Service Elec. & G-as Co., 76 A.2d 76, 
10 l^.J.Super. 1. 

1 , Ky.—^Russellville Home Tel. Co. 
V, Commonwealth, 109 ^.W. 340, 33 
Ky.L. 132.. 

2, N.J.—Ingling v. PubUc Service 
Elec. & Gas Co., 76 A.2d 76, 10 
J.Super. 1. 

3 , Ga.—Kerlln v. Southern Bell Tel. 
& Teh Co., 13 S.E,2d 790, 131 Gta, 
663. 

4, N J.—^NTo-rtheastern Teh, etc., Co. 
V. Hepburn, 69 A. 249, 73 N.J.Eq. 
657. 

62 p 68 note 2. ^^ ^ 


5- Colo.—Mountain States Telephone 
& Telegraph Co. v. Sanger, 287 P. 
866, 87 Colo. 369. 

6. Tex.—^Acme Cement Plaster Co. v. 
American Cement Plaster Co., Civ. 
App., 167 S.W. 183. 

7. Tex,—^Acme Cement Plaster Co. 
v. American Cement Plaster Co., 
supra. 

8. Ohio.—East Ohio Gas Co. v. 
James Bros. Coal Co., Com.Pl., 85 
]SrE.2d 816. 

6- S.C.—^Percival v. Paris, 113 S.E. 
353, 121 S.C. 170 

62 C.J. p 68 note 6. 

10. Mass.—^American Telephone & 
Telegraph Co. of Massacl\usetts v. 
McDonald, 173 jST.E. 602, 273 Mass. 
324. 

11. Mass.—American Telephone & 
Telegraph Co. of Massachusetts v. 
McDonald, supra. 

12- Ky.—^Louisville & N. R. Co. v. 
Gillesbie, 177 S.W. 451, 165 Ky. 675. 

13, N.J.—Ingling v. Public Service 
Elec. & Gas Co„ 76 A,2d 76, 10 N. 
J.Super. 1. 

Pa.—Kurtz v. Enterprise Tel. Co., 18 
Pa.Dlst. & Co. 278. 

CkmjitrTLctive notica 

Where plaintiffs had constructive 
notice of prior rights of telephone 
company to maintain telephone poles 
on land at time they took title to 
premises because of visible presence 
jol poles and wires, failure of tele- 
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pany acquired the right to maintain its line over 
private land thereafter conveyed to an electric rail¬ 
road company for a right of way, and the mainte¬ 
nance of the railroad’s high voltage wires necessi¬ 
tated the placing of the telephone wires in under¬ 
ground conduits across the railroad right of way 
and the right of way of an adjoining railroad com¬ 
pany, the former railroad company is liable for 
the reasonable cost of such changes.^^ 

Easement or license and termination thereof. In 
some jurisdictions it is held that a mere parol li¬ 
cense, as distinguished from an easement, given to 
a telegraph or telephone company to occupy private 
land, IS revocable at will,!® at least where no hard¬ 
ship would result to the company thereby,!® and 
that a transfer of the land is an implied revoca¬ 
tion.!! The owner of the land may remove the lines 
from his premises if the company fails to do so with¬ 
in a reasonable time after demand.!® 

In other jurisdictions the rule has been laid down 
that, where a company erects its poles and wires 
on land in good faith, and incurs expense in so do¬ 
ing, the license becomes executed and is irrevoca¬ 
ble.!® Where the rights and privileges of the com¬ 
pany are brought into existence by deed, it has 
been held that they will be presumed to be perma¬ 
nent unless an intention to the contrary is ex¬ 


pressed in the deed.®® Where a landowner granted 
to a telephone company a right of way “in perpe¬ 
tuity,” the absence of the word “heirs” did not 
make the grant a mere revocable license, in view 
of a statute making it unnecessary to insert the 
word “heirs” in a deed to convey a fee simple, not¬ 
withstanding a further provision in the grant that, 
if the owners sold the land, the telephone company 
could move its lines to the owner’s adjacent land.®! 

Abandonment. It has been held that an easement 
founded on a grant is not abandoned by mere non¬ 
use, no matter how long continued.®® 

Rights acquired by prescription. A telegraph or 
telephone company may acquire an easement by pre¬ 
scription.®® The maintenance of a telegraph line, 
with cross arms extending over private land, for 
a time exceeding the statutory period of limitation, 
does not authorize the telephone company to attach 
cross arms extending a greater distance over such 
land without condemnation or the consent of the 
landowner.®! However, an existing easement for 
maintenance of a telephone line would not be vio¬ 
lated by increased use, which would result from 
the stringing of additional wires, if the chknge 
was in degree only, and not in kind, and appeared 
to be a reasonable and normal incident of the 
prescriptive right.®® 


phone company to record instrument 
executed by plaintifCs’ predecessor in 
title granting it right to erect the 
poles did not preclude company from 
asserting its rights under the instru¬ 
ment against plaintiffs.—McLaren v 
American Tel. & Tel. Co, of N. J, 63 
A 2d 922, 1 N.XSuper 600. 

14. Ind —Indianapolis & C. Traction 
Co. V Arlington Telephone Co., 95 
NT.E. 280, 47 Ind.App 657. 

15. KY.—People v. Raeder, 292 N. 
TS. 447, 161 Misc. 557. 

62 C.J. P 58 note 14. 

Oraat revoking previous license 
Grant which authorized telegraph 
company which maintained poles on 
property owner’s land, at time of 
execution of grant, either without 
permission or through a parol license, 
to erect and maintain seven of the 
polos, revoked any license which the 
company previously had to maintain 
the remaining poles.—^Antonopulos v. 
Postal Telegraph Cable Co , 26 N.Y.S 
2d 408, 261 App.Div. 564, affirmed 39 
N.E,2d 931r 287 K.Y. 712, 


16. Pa.—Bradley v. American Tele¬ 
graph & Telephone Co, 54 Pa.Su- 
per. 388. 

62 C.J..P 58 note 15. 

17. N.y.—Bunke v. New York Tel 
Co, 97 N.Y.'S 66, 110 App.Biv. 241, 
affirmed 81 N.E. 1161, 188 N.Y. 600 
—Andrews v. D-elhi, etc., Tel. Co., 

72 N.Y S. 50, 36 Misc. 23, affirmed 

73 N.YS. 1129, 66 App.Biv. 616. 

18. N.Y.—People v. Raeder, 292 N 
Y.S. 447, 161 Misc, 557. 

19. Ind—^Indianapolis & C. Traction 
Co. V. Arlington Telephone Co., 95 
N E 280, 47 Ind App. 657. 

Ky.—Lashley Telephone Co. v. Bur- 
bin, 228 SW. 423, 190 Ky. 792 

20. N J.—McLaren v. American Tel. 
& Tel. Co. of N. J„ 63 A.2d 922, 1 
N J.Super. 600. 

21. N J.—Central R. Co of New Jer¬ 
sey v. New York Telephone Co., 
128 A. 160, 101 N.J.Law 353. 

22 . Ohio.—East Ohio Gas Co. v, 
James Bros. Coal Co.» Com.Pl., 85 
N.E.2d 816. 


23. Ga—Kerlin v. Southern Belt 
Telephone & Telegraph Co., 13 S.E. 
2d 790, 191 Ga. 663 

Geueoral area iu use 

Where poles and wires were used 
m operation of telephone line over 
lands of another they should be re¬ 
garded as having outlined a general 
area in use according to usual man¬ 
ner and if outer limits of such space 
remained the same for twenty years, 
the resulting easement would apply 
to such general area and, hence, the 
stringing of additional wires therein 
consistently with customary location 
would be permissible, regardless of 
I whether the identical space had ever 
been so o-ccupied by wires.—^Kerlin 
; V. Southern Bell Tel. & Tel. Co., su¬ 
pra. 

24. Or.—^Postal Telegraph Co. v. 
Forster, 144 P, 491, 73 Or. 122, Ann., 
Cas-1916Ei 979. 

25. Ga—^Kerlin v. Southern Bell 
Tel, & Tel. Co., 13 S.B.2d 799, 191 
Ga 663, 
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IV. INJURIES FROM CONSTRUCTION, MAINTENANCE, AND EQUIPMENT 


§ 45. In General 

A telegraph or telephone company must so construct 
its poles and wires as not to discommode the public. 
Such companies, however, are not insurers against injury. 

A telegraph or telephone company must so con¬ 
struct its poles and wires as not to discommode 
the public^® and care must be exercised to see that 
they are not so placed as to constitute a nuisance.-'^ 
A telegraph or telephone company has a duty to 
maintain its lines in such manner as will keep the 
highways and places along and across which they 
are strung safe to travelers,28 and for failure to 
do so it will be liable for injuries to persons or 
property caused by negligent or improper construc¬ 
tion or maintenance,-9 and it cannot, by ceasing 
to use a part of its line, relieve itself from the duty 


of exercising care to prevent injury to others from 
the part which is no longer in use.^0 

Telegraph and telephone lines which cross a high¬ 
way must be high enough for usual and ordinary 
travel but need not be high enough for extraor¬ 
dinary travel.31 However, lines running along a 
country highway need not, save at ordinary points 
of ingress and egress, be so constructed as to clear 
traffic,and one erecting a line across a private 
way is not required to anticipate and provide for 
the full extent of height required over a public high¬ 
way. 

It is also the duty of a telegraph or telephone 
company to furnish safe access to the places where 
business with them is to be transacted,and the 
company is liable to persons lawfully using a side- 


26. N.H.—Bourget v. Public Service 
Co., 97 A.2d 383, 98 N.H. 237. 

62 C.J. p 59 note 22. 

Xnterference with use of highway 
Utility company has duty to locate 
pole which it is licensed to maintain 
within limits of a public highway 
so that pole will not unreasonably 
Interfere with safe, free, and con¬ 
venient use of highway for public 
travel. Propriety of location of pole 
placed within limits of a public 
highway in city by utility is not de¬ 
termined as matter of law solely be¬ 
cause It IS located in part of high¬ 
way commonly occupied in cities by 
a sidewalk and such obstructions as 
traffic lights and signs, hydrants and 
utility poles, outside and separated 
by a curbing from area used by 
vehicles. The liability for injuries 
resulting from improperly placing a 
pole within limits of public high¬ 
way arises out of neglect of precau¬ 
tions required by conditions of pub¬ 
lic travel, which conditions are to be 
determined in light of surrounding 
circumstances, including width and 
course of traveled part of way, na¬ 
ture and amount of traffic thereon 
and actpal location of pole, as well as 
existence of a curbing, and location 
of pole is proper if, under all condi¬ 
tions, pole does not unreasonably 
interfere with public travel on high¬ 
way,—Bourget v. Public Service Co, 
supra. 

of license or penniSEdoiL 

(1) License under which a utility 
Pfle is. placed ,within limits of a 
public highway is not determinative 
of ^ requirements of public safety in 
use of streets but is a grant pf per¬ 
mission subject to such require¬ 
ments —Bourget v. Public Sexvice 
Co^ supra—Ha^^#s v. New England 
'ieiephclrLe^, ^^TSegrapji Co., 174 A. 
49,' &6^N.H. 48&.'' ^ 


(2) A telephone company, which, 
with permission of city council au¬ 
thorized by statute, used streets of 
city for erection of poles to carry its 
lines, was, notwithstanding such au¬ 
thority, under a duty to exercise 
care in the location of such poles not 
to injure persons using the street — 
Peninsular Tel. Co. v. Marks, 198 So. 
330, 144 Pla. 652. 

Absence of approval 

Placing of telephone poles along 
public road without approval of 
board of supervisors as required by 
statute is negligence.—Wyatt v. 
Chesapeake & Potomac Telephone 
Co. of Virginia, 163 S.E. 370, 158 Va. 
470, 82 A.L,.R. 386. 

Selection, of place by city 

Telephone company held obligated 
to locate pole at place selected by 
city, with respect to company’s lia¬ 
bility to motorists colliding there¬ 
with.—Piechter v. City of Corbin, 71 
S.W.2d 423, 254 Ky. 178. 

27. Iowa—^Erickson v. Town of 
Manson, 160 N.W. 276, 180 Iowa 
378. 

62 C.J. p 59 note 23. 

Unauthorized maintenance of pole 

The unauthorized maintenance of 
a telephone pole in a street is a pub¬ 
lic nuisance.^—^McCall v. Alpine Tel. 
Corp., Civ.App., 183 S.W.2d 2Q5, af¬ 
firmed 184 aw.2d 830. 143 Tex. 335# 

28. Ohio—Cambridge Home Tele¬ 
phone Co. V. Harrington, 186' N.E 
611, 127 Ohio St. 1. 

62 C.J. p 59 note 2'6 

29. N.J.—Moersdorf v. New York 
Telephone Co., 87 A. 473, 84 N.J. 
Law 747- 

62 C.J. p 59 note 27. 

JuBliillcation for maintaining teile-- 
phone pole 

Where telep^ne corporatfen’ was- 
a local company, the franehisb grtint¬ 


ed company’s predecessor presented 
the only justification for maintain¬ 
ing a telephone pole in the street, in 
determining company’s liability for 
injuries to boy on running board of 
automobile which struck a telephone 
pole—^McCall v. Alpine Tel. Corp. 
CivApp., 183 IS W.2d 205, affirmed 184 
S.W.2d 830, 143 Tex. 335. 

Bemoval of limb from tree 

It was duty of telephone company, 
by its employees removing limb 
from tree by rope extending half¬ 
way across road, to consider prevail¬ 
ing snowstorm and kno-w that auto¬ 
mobile drivers’ vision would be 
somewhat obscured, that approach¬ 
ing car could not be stopped sudden¬ 
ly on wet pavement, and that rope 
might not be seen in time to avoid 
collision therewith.—Geiger v. Dow¬ 
dy, 170 A. 420, 111 Pa.Super. 485. 

30. Ga—Southern Bell Telephone & 
Telegraph Co. v. Ellis, 87 S.E. 766, 
16 Ga.App. 864. 

31. Ill.—Harre v. Fayette County 
Mut. Tel. Co, 1 NB,2d 799, 284 Ill. 
App. 292. 

Miss.— Corpus Juris cited in Roberts 

V. Mississippi Power & Light Co., 
10 So.2d 542, 543. 193 Miss. 627— 
Corpus Juris cited in Burch v, 
Southeam Bell Tel. & Tel. Co, 173 
So. 300. 302, 178 Miss. 407. 

W.Va.—Osborne v. Chesapeake & Po¬ 
tomac Tel. Co, 3 S.E.2d 527, 121 

W. Va. 357. 

62 C.J, p 59 note 25 [a]. 

32. Iowa.—Wegner v. Kelly, 165 N. 
W. 449, 182 Iowa 269. 

38. Miss —Burch v. Southern Bell 
CFel. & Tel. Co., 173 So. 300, 178 
Miss. 407. 

34# -Ga,—Dunm ‘"V. Western Unlan 
" Tel. Co , 619 S®. ^89’, 2 Ga.ApF.«845. 
62 C.J. p 59 note 28i 
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walk for injuries sustained by falling into an area- 
way in the nature of a trap.^® 

A telegraph or telephone company is not an in¬ 
surer against injury^® and has no absolute duty so 
to use and maintain its wires along and over streets 
and public places as not to obstruct the use of the 
street by the public or to render it dangerous for 
use,its duty requiring it only to maintain its wires 
and poles in a reasonably safe condition for those 
using the highway along which the line runs, 2S and 
a telegraph or telephone company will not be lia¬ 
ble for injuries where it was not negligent either 
in the construction or maintenance of its Iine.2^ 

Wires suspended over railroad track. While the 
liability of a telephone company for an injury to 
a railway employee, struck while standing on a 
freight car by a wire suspended by the company 
over the railway tracks, has been held to depend 
on whether the railway authorized the wire to be 
so suspended,it has also been held that a tele¬ 
phone company in stringing wires across a rail¬ 
road track should provide ample clearance. 

Appliances and equipment, A telephone company 
which furnishes a switchboard and whose duty it 
is to maintain it and. the accompanying appliances 
in working order, is, for a breach of such duty, 
liable in damages to a person lawfully operating the 
switchboard.'^^ order that a telephone company 
may be liable for injuries to an employee of a 
person to whom it furnishes service, because of 
negligence in installing a telephone, the company 
must owe some duty to the employee which it failed 
to perform and must be culpably negligent in re¬ 
spect of such duty*^2 


Liability imposed by statute, A statute provid¬ 
ing that a telegraph company shall be liable in 
damages to a person injured in his person or prop¬ 
erty by the poles, wdres, or other apparatus of such 
company, although held not to make the owner of 
a pole an insurer of the safety of persons using 
the street to the extent that one injured by coming 
in contact with the pole could recover even though 
guilty of contributory negligence,^^ has been held 
to impose absolute liability on a telegraph company 
irrespective of negligence^S and to be unconstitu¬ 
tional as depriving telegraph companies of the equal 
protection of the laws."^® Under a statute in at least 
one jurisdiction, a telephone company may be lia¬ 
ble directly to the person injured as a result of the 
improper location of poles in a highway and also 
as indemnitor of a town wherein the injury oc- 

curred.^7 

What law governs. In an action against a tele¬ 
phone company for personal injuries allegedly caus¬ 
ed by the negligent construction and maintenance 
of telephone lines, the substantive rights of the 
parties are controlled by the law of the state where¬ 
in the accident occurred.^® 

§ 46. Degree of Care Required 

A telegraph or telephone company must exercise 
due, ordinary, or reasonable care in the construction 
and maintenance of its lines; such care as is propor¬ 
tionate to the danger to be reasonably apprehended. 

While it has been held that a telegraph or tele¬ 
phone company must use the highest degree of care 
practicable in the construction and maintenance of 
its lines and apparatus,^9 or a very high degree 
of care where it is laying underground conduits, 


35- NT.Y.—McKeever v. NTew York 
Tel. Co.. 5 N.Y.S.2a 6. 254 App.Div. 
872, affirmed 18 N.E.2d 44, 279 N.Y. 
651. 

3«. Md.—Chesapeake & Potomac 
Tel. Co. of Baltimore v. Noblette, 
199 A. 832, 176 Md. 87, 

N.Y.—Manley v. New York Tel. Co., 
109 NE.2d 113, 303 N.Y. 18—Ray 

V. New York Tel. Co., 23 N.Y.S. 
2d 508, 260 App.Div. 405. 

Tex.—Southwestern Bell Tel. Co., v. 
Hardy, Civ.App„ 91 S.W,2d 1075, 
reversed on other grounds 117 S. 

W. 2d 418, 131 Tex. 573, 

62 C.J. p 59 note 29. 

37* Ind.—^Home Telephone Co. v. 
Weir, 101 N.B. 1020, 63 Ind-App, 
466. 

38- Ky.^—^Plummer's Adm'r v, Tri- 
State Telephone Ca, 216 S.W. 133, 
186 Ky. 84. 

39* N.T.—Ray v. New York Tel. Co., 
N.T.a2d 505, 260 App,Div. 406. 
62 C.J, p 6Q note 32r 


40. Tex.—Southwestern Telegraph & 
Telephone Co. v. Corbett, Civ.App., 
148 S.W. 826. 

41, Ala,—^Demopolis Telephone Co, 
V. Hood, 102 So 35, 212 Ala. 216. 

62 C.J. p 60 note 34. 

43. Ga.—^Wilson v. Southern Bell 
Telephone & Telegraph Co., 124 
S.El 800, 32 Ga.App. 7'41. 

43. Kan.—Cooper v. Southwestern 
Bell Tel. Co., 151 P.2d 692, 150 
Kan. 67. 

Btudness or contraotual 

Telephone comipany was pot re¬ 
quired to heed piaintifTa demand 
that telephone and cord be removed, 
since it had no business or con¬ 
tractual relationship with him.— 
Cooper V. Southwestern Bell Tel. Co., 
supra. 

44. Mass.—^Riley v. New England 

Tel., etc., Coh 68 N.E. 17, 184 Mass. 
150. ' ‘ 

45. Mass.-r^igeant v. Postal Tele¬ 
graph Cable, Co., 157 N.E. 651, 26p 

60 


Mass. 335, 53 A.L#.R. 867—^Riley v. 
New England Tel., etc., Co., 68 N.E. 
17, 184 Mass. 160. 

Statute rightly not invoked 
Mass.—^Reidy v. New England Tele¬ 
phone & Telegraph Co., 192 N.E. 
218, 288 Mass. 46. 

46. Mass.—Yigeant v. Postal Tele¬ 
graph Cable Co., 157 N.E. 651, 260 
Mass. 335, 53 A.L.R. 867. 

47., NJEi.—^Blayes v. New England 
Telephone & Telegraph Co., 174 A* 
49, 86 N.H. 486. 

48- TJ.S.—^Therrien v. New England 
Tel. & TeL Co., D.,aN-H.^ 102 F. 
Supp. 350, , , 

49. Pa.— 0orptiig quoted in 

Cans^pbell v. Western Chiton Tele¬ 
graph Co., 12 A.2d 816, 818, M9 Pa. 
Super. 553, affirmed 17 A.2d 346, 
341 Ph, 103. 

62 C.J. p 60 note 42. ' 

58. Mo.—^Hoffman v. Western .TJnion 
Telegraph to,» App., 43 S,Wl2d 9pf- 



TEL. & TEL., RADIO & TELEVISION § 46 


86 C.J.S. 

the rule, as generally stated, is that such companies 
must exercise due,^! ordinary,^2 or reasonable^S 
care in the construction of its lines so as not to 
injure persons or property, and must also exercise 
such care in making any necessary repairs and 
maintaining its line and appliances in a safe and 
proper condition.^^ It has also been held that the 
care exercised must be proportionate to the danger 
which may be reasonably apprehended from the lo¬ 
cation and nature of the lines and appliances used^S 
and the greater the danger, the greater must be 
the care.56 

A company selling the privilege of attaching a 


wire to its poles has been held by fair implication 
to assume an obligation to use reasonable diligence 
to keep them in such condition that they could be 
used with safety in the customary manner by em¬ 
ployees of the other company,^’^ and such duty is 
greater than that normally owed by a landlord to his 
tenant^s employees.^s Where the unsafe condition 
of a telephone pole necessitates the removal of 
wires therefrom by linemen in order to replace the 
pole, the owner cannot be required to furnish them 
a safe pole, but must use reasonable care to* warn 
them,^^ such warning being sufficient if given to 
the other company’s supervisory officials.^^ 


51. Pa.—Corptis Juris quoted in 

Campbell v. Western Union Tele¬ 
graph Co, 12 A.2d 816, 818, 139 Pa. 
Super. 553, affirmed 17 A.2d 346, 341 
Pa. 103. 

62 C.J. p 60 note 43. 

62. Pa.—Corpus Juris quoted in 
Campbell v. Western Union Tele¬ 
graph Co, 12 A.2d 816, 818, 139 Pa. 
Super. 553, affirmed 17 A.2d 346, 341 
Pa. 103. 

62 C.J. p 60 note 44. 
lighting barricade in street 

A telegraph company in maintain¬ 
ing a barricade in a street was re¬ 
quired only to exercise ordinary care 
with respect to lighting barricade at 
night—Stanich v. Western Union 
Tel. Co., 153 S.W.2d 54, 348 Mo. 188. 
Removal of pole 

Duty of telephone company which 
removed pole and discontinued any 
further use of street was to use ordi¬ 
nary care to restore place where pole 
was located to its former condition. 
—^Newcomb v, Chesapeake & Potomac 
Telephone Co. of Virginia, 180 S.E. 
338, 164 Va. 395. 

63. Miss.—^Burch v. Southern Bell 
Tel. & Tel. Co., 173 So. 300, 178 
Miss. 407. 

Mo.—Carpus Juris cited iu Hines v. 
W. U. Tel. Co., 217 S,W.2d 482, 485, 
358 Mo. 782. 

Tex.—Southwestern Bell Tel. Co. v. 
Hardy, Civ.App., 91 SW.2d 1076, 
reversed on other grounds 117 S.W. 
2d 418, 131 Tex. 673. 
W.Va.-^orpus Juris cited In Phillip- 
pi V. Farmers’ Hut. Telephone Co. 
of West Virginia, 177 S.E. 284, 286, 
115 W.Va. 495. 

62 C.J! p 60 note 46C 
CcntlxLUinflr duty 

Where a city licenses a telephone 
company to work in street, telephone 
company is ,under continuing duty to 
kee^, street reasonably safe.—Giglio 
v» N^v^jTork Telepl;ione Co., 265 JST.T. 

3.50, 238* AppvDiv.. 503., 

Strength of eqmipment' 
fA teaephone company need not 
build line so strong ithat line cannot 
be or brokeaa .down, but oom- 

panSy^ must use reasoSE^le care in 


maintenance of line, and poles, wires, 
and equipment must be strong 
enough to withstand any violence 
which reasonably may be anticipat¬ 
ed.—Ray V. New York Tel. Co., 23 N. 
Y.S.2d 508, 260 App.Div. 405. 

54. Pa.— Corpus Juris quoted iu 

Campbell v. Western Union Tele¬ 
graph Co, 12 A 2d 816, 818, 139 Pa 
Super. 553, affirmed 17 A.2d 346, 
341 Pa. 103. 

62 C.J. p 61 note 46. 

Switchboard iu hotel 

Telephone company, which had ex¬ 
clusive control of maintenance and 
repair of telephone switchboard lo¬ 
cated in hotel, had duty to use or¬ 
dinary care to maintain switchboard 
in reasonably safe condition for 
switchboard operators employed by 
hotel, and to exercise reasonable care 
in protecting switchboard operator 
from injury through negligence of 
telephone company.—-Jaehne v. Pa¬ 
cific Tel. & Tel. Co.. 234 P.2d X65, 105 
Cal.App.2d 683. 

65. Miss. —Corpus JUris cited in 

Burch V. Southern Bell Tel & Tel. 
Co., 173 So. 300^, 302, 178 Miss. 407. 
Pa.—Campbell v. Western Union Tel 
Co., 17 A 2d 346, 341 Pa. 103. 

62 C.J. p 61 note 47. 

Cities and si^arsely settled dlslxicts 

(1) Greater care and diligence are 
required where the wires are over a 
principal street of a city than if over 
a highway in some sparsely settled 
district in the country. 

Miss — Corpus Juris cited iu Burch v. 
Southern Bell Tel. & Tel. Co., 173 
So. 300, 302. 178 Miss. 407. 

S.ip.—►Thompson v. Reed, 135^ N.W. 
679, 29 SD. 85. 

(2) Still less a degree of care is re¬ 
quired where a wire is over ^ drive¬ 
way within a private inclosure, not a 
public highway at all.—^Buroh v. 
Soutb^m Bell Tel. & Tel,. Co., 179 So. 
300, 178 Miss. 407. 

66i^ Pa—Corpus Juris quoted iu 

Campbell V. Western Ui^io^ Ol^ele- 
graph Co., 12 A.2<|i 816, 818^ 139\Pa 
Super. 553, affirmed 17 A.2d. MG, 
m Fa. 103,;'a; . r. 4 i* 


Utah.—Davidson v. Utah Independ¬ 
ent Tel. Co., 97 P. 124, 34 Utah 249. 
57. Kan.—Aaron v. Missouri & K. 
Telephone Co., 131 P. 582, 89 Kan. 
186, 45 L.R.A.,N.S., 309. 

N.Y.—Storm v. New York Tel. Co., 
200 NE 659, 270 N.Y. 103. 
lessee’s equipmeut 

Since telephone company could not 
maintain defective crossarm on pole 
rendering it unsafe, it could not 
knowingly or negligently permit les¬ 
sees of portions of pole to do so.— 
Rose V. Missouri Dist. Telegraph Co., 
43 S.W.2d 562, 328 Mo. 1009, 81 A.D. 

R. 400. 

Joiut duty 

Where a pole is subject to joint 
occupancy by electric company and 
telephone company, each company, in 
its use of the pole owes duty of or¬ 
dinary care to employees of the oth¬ 
er.—Chesapeake & Potomac Tele¬ 
phone Co. of Virginia v. Bullock, 29 

S. E.2d 228, 182 Va. 440. 

Duty to fasteu messeuger strand 
Telephone company owed no duty 
to employee of electric company to 
have messenger strand fastened to 
pole, and, hence, employee could not 
recover from telephone company for 
injuries sustained when he uninten¬ 
tionally struck unattached strand 
while descending pole and fell.— 
Chesapeake & Potomac Tel. Co, of 
Virginia v. Bullock, supra. 
Nondelegable duty 

N.Y,—Storm v. New York Tel. Co., 
276 N.Y.S. 191, 243 App.Div. 681, 
reversed on other grounds 200 N. 
E. 659, 270 N.Y. 103. 

584 N.Yj—S torm v. New York Tel. 
Co., 200 N.E. 659, 270 N.Y. 103. 

59. N.Y.—Storm v. New Yprk TeU 
Co., 200 N.E. 659, 270 N.Y. 103. 

60. N.Y.—Storm v. New York Tel. 
go., 200 N.E. 659. 270 N.Y. 103. 

VTarulng placards 

Telephone company held not negli¬ 
gent in failing to place warning plac- 
ard^ on poles in dangerous condition 
to take similar precautions to 
WjJ^m lighting company’s lineman, re- 
^ auch company’s crossarms 
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A telephone company, however, is generally under 
no duty to warn an independent contractor, hired as 
a lineman for its own lines, of dangers incident to 
the work,^^ 

Under a statute, imposing liability, w’hich refers 
to any pole which has been constructed, maintained, 
or operated, the responsibility of a telephone com¬ 
pany is not terminated by the removal of its wures 
from one of the poles, nor is it necessarily termi¬ 
nated by a grant of control of the pole to another 
company.®^ 

§ 47, - Trespassers, Licensees, and In¬ 

vitees 

The ortly duty owed to a trespasser or licensee on 
the right of way of a telegraph or telephone company is 
to refrain from injuring him willfully or wantonly and to 
use ordinary care if it discovers him m pen!. 

In accordance with the general rule, the only duty 
owed to a trespasser or mere licensee on the right 
•of way of a telegraph or telephone company is to 
refrain from injuring him willfully or wantonly, 
and to use ordinary care to avoid injuring him if 
it discovers him in peril,and, hence, a telegraph 
or telephone company is not liable for injuries sus¬ 
tained by a person to whom it owed no duty with 
respect to the matter complained of.^^ 

The question whether or not a person is a mere 
licensee, a trespasser, or an invitee depends largely 
on the circumstances of the particular case.^® In 
order that a telephone company may escape liability 
on the ground that the injured person was a tres¬ 
passer, it is necessary that the injured person 


should have been a trespasser as against the tele¬ 
phone company.^7 The company may be liable to 
a technical trespasser as where it permits a broken 
charged wire to hang near to the highway for 
several days, and a child reaches through a fence 
and touches the wire and is injured.^s 

Where a telephone company operates under a 
franchise which provides that it shall maintain poles 
not only for its own use, but also for the use of the 
municipality, there is a clear invitation by the com¬ 
pany to linemen in the employ of the municipality 
to go on such poles,and under such circumstanc¬ 
es, and in the absence of express authority in the 
franchise grant so to do, if the company uses the 
poles of another company or uses abandoned poles, 
the condition or stipulation in favor of the munici¬ 
pality has been held to attach to the poles so used 
the same as if such poles-were the property of the 
company and the telephone company must use 
reasonable care to see that the poles are reasonably 
safe for him to use.'^^ 

§ 48. Inspection and Repairs 

A telegraph or telephone company is under a duty 
to make reasonable inspection of their poles and lines 
and to repair, within a reasonable time, defects or dan¬ 
gerous conditions. 

It is the duty of a telegraph or telephone com¬ 
pany to know the condition of its wires and not to 
allow them to become sagged,and they must make 
reasonable inspection of their poles and lines.'^^ 
Actual notice of defects or dangerous conditions is 
not necessary to charge the company with liability 
for injuries when the defect or danger could have 


and braces from pole, instead of 
warning its supervisory offlcials.— 
Storm V. New York Tel. Co., 200 N.E. 
650, 270 N.Y, 103, 

61. Neb.—Hines v. Martel Telephone 
Co., 255 N.W. 233, 127 Neb. 398. 

62. N.H.—^Bourget v. Public Service 
Co., 97 A.2d 383, 98 N.H. 237. 

63. Mont.—Stanhope v. Ekalaka Tel¬ 
ephone Co„ 212 P. 287, 65 Mont. 699. 

N.Y.—Parkes v. New York Telephone 
Co., 198 N.Y.S. 698, 120 Misc. 459, 
affirmed 201 N.Y S. 330, 207 App. 
Hiv. 869. 

64. Conn.—McPheters v. Loomis, 7 
A 2d 437, 125 Conn. 626. 

62 C.J. p 61 note 53. 

t6S. Conn.—McPheters v. Loomis, su¬ 
pra. 

62 ax p 61 note 54. 

xroisaace 

Where telegraph company left pole 
on emhaoaikment on railroad's right 
Of wAy as authorized by contract be¬ 
tween railroad and telegraph compa¬ 


ny, neither railroad nor telegraph 
company would be liable, on ground 
of existence of “nuisance," for death 
of child trespasser whose body was 
found underneath the pole at bottom 
of ditch on right of way.—^McPheters 
V. Loomis, supra. 

66. N.Y.—Quill V. Empire State Tel., 
etc., Co, 52 N.E 679, 159 N.Y. 1. 

45 C.X p 745 note 60^—62 C.X p 61 
note 55. 

Person held Invitee 

Relationship between telephone 
company and hotel employee, whose 
job was that of operating telephone 
switchboard which was located In ho¬ 
tel and which was installed and 
maintained by telephone company, 
was that of “inviter and invitee.^'— 
Jaehne v. Pacific Tel. & Tel. Co., 234 
P.2d 165, 105 Cal.App.2d 683. 

67. N.J.—<juinn v. Delaware, etc., 
Tel. Co., 62 A, 412, 72 N.XLaw 276, 
2T8, 111 Am.lSR. 668, 3 LR.A.,N.S.. 
988. 

46 C.X p 786 note 38 [a]. 

62 


68 . Va.—Lynchburg Tel. Co v. 

Booker, 50 S E 148, 103 Va. 694. 

45 C.X p 753 note 80. 

66 . N X—Mo-ersdorf v New York 
Telephone Co., 87 A. 473, 84 N.J. 
Law 747. 

70. N.J.—^Moersdorf v. New York 
Telephone Co., supra. 

71. N.X—Moersdorf v. New York 
Telephone Co., supra. 

72. Neb.—Coen v. Central Telephone 
Co., 146 N.W. 996,,95 Neb. 814. 

73. Cal.—Schleif v. Grigsby, 263 P. 
255, 88 Cal.App. 174. 

62 C.J. p 62 mete 62. 

Ordinary tests of strength 
Telephone ©ompany must noake 
reasonable inspection of its poles to 
ascertain that they are safe so as to 
withstand ordinary strain of wea^et* 
conditions or other ordinary tests" of 
strength.—^Keller v. Pacific Tele¬ 
phone & Telegraph Co., 38 182; 

2 Cal;App.2d 5313. ^ ^ I 
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been discovered by the use of ordinary care, and. 
when the condition has existed a sufficient time to 
have enabled the company to discover it,'^^ and 
knowledge of the existence of defects will follow 
proof of facts from which said knowledge would 
ordinarily be inferred,and, hence, the company 
will be liable for an injury sustained in a highway 
caused by reason of a defect, if by ordinary care it 
could have discovered the defect in time to have 

remedied it before the injury.'^^ 

Where a company knows a pole is in a rotten and 
dangerous condition, it is bound to anticipate that 
harm might result to an employee of a company 
engaged to remove a cable therefrom and to use 
reasonable care by making the pole safe or warning 
such employee, and the failure to do so has been 
held negligence, notwithstanding the employee was 
experienced and knew of the hazardous nature of 
the work,'^'^ but the company is under no duty to 
warn an independent contractor, an experienced 
lineman, who was employed to keep the lines and 
poles in good repair.*^S 

Although, where defects or dangerous conditions 
have arisen from storms or causes other than the 
acts of the company, it has been held that the com- 
pany must use all haste possible to remedy the de¬ 
fects,'^® it has also been held that the company is 
entitled to a reasonable time to discover and remedy 


them,^® and that it will not be liable for resulting 
injuries where the defect or condition has not 
existed for a sufficient length of time to charge the 
company with negligence.Sl 

Where a telephone company has discharged its 
duty, by making proper repairs, it has been-held not 
liable for injuries occurring a considerable time 

thereafter. 

Excavations, A telephone company excavating 
across a highway is under a duty, within a rea¬ 
sonable time, to place it in as good repair as before 
the excavation.S^ 

§ 49. Particular Acts or Omissions 

A telegraph or telephone company may be liable for 
personal injuries resulting from various acts or omis¬ 
sions in the construction and maintenance of its lines. 

In the absence of contributory negligence a tele¬ 
graph or telephone company will be liable for in¬ 
juries to persons proximately caused by the negli¬ 
gent or improper manner of constructing its lines,^^ 
as in the case of injuries caused by wires being 
strung too low^^ or improperly located;^® poles 
placed in the traveled part of a street or highway^'^ 
or in close proximity thereto 8 improper location 
or anchoring of guy wires unguarded excava¬ 

tions, manholes, or trenches failure to repair 
a sidewalk after erecting a pole^l or the negligent 


74. S.D.—Thompson v. Reed, 135 N. 
W. 679, 29 S.D. 85. 

75. Cal.—Schleif v, Grigsby, 263 P. 
255, 88 Cal App. 174. 

62 C.J. p 62 note 64 

76. Mo.—Sinclair v. Columbia Tele¬ 
phone Co., App., 195 SW. 558. 

Pa.—Mars v. MeadviHe Tel. Co., 23 
A.2d 856, 344 Pa. 29. 

Defect not discoverable by ordinary 
Inspection 

Telephone company buying other 
company which left open post hole 
near sidewalk, and assuming all such 
oth^er company's liabilities, was held 
not liable for plaintiffs injuries from 
falling into hole, where ordinary in¬ 
spection would not have discovered 
hole.—^Dow V. Town of D’Lo, 152 So. 
474, 169 Miss. 240. 

77. N.T.—^Maher v. Buffalo', R. & P. 
Ry. Cb., 216 NT^T.iS. 62^, 217 APP. 
Div. pi. 

78;* ^ICeb.^IJines v. Martel Telephone 
Co., 255 isrw. 233, 127 Neb. 398. 

79i IjaL-^-^laus^n v. Cumberland 
iTfel^pbl^e & Tele&rapii Co., 53 So. 
J357, t2l6,lja.A0i87. 

80- Cal.—Schleif' V. G^rfgsby, 2*63 P. 

255,. 8,8 Oal App. 174. ,. r.l 

62:€.Jj'P *62 Tioite 68. ^ » 

Obrack ready dexiartttre^ 

; Telephone company^'hsefed >not^ nian 


its repair truck after usual working 
hours so as to be ready for instan¬ 
taneous departure at any hour of the 
day or night to repair a dangerous 
condition.—Ray v. New York Tel. 
Co., 23 N.T.S.2d 608, 260 App.Div. 
405. 

81. Ind.—Cumberland Tel, etc., Co. 
V. Pierson, 84 N.E 1088, 170 Ind. 
643 

62 C J. p 62 note 69 
Time held hot sufficient 

(1) Three hours.—Reidy v New 
England Telephone & Telegraph Co., 
192 NE. 218, 288 Mass. 46. 

(2) Twenty minutes.—Ray v. New 
York Tel. Co., 23 N.Y.S.2d 508, 260 
AppDlv. 405, 

82. Va.—Newcomb v. Chesapeake & 
Potomac Telephone Co. of Virginia, 
180 S.B. 338, 164 Va. 395. 

83. Me.^—^Larson v. New England 
Tel. & Tel. Co., 44 A.2d 1, 141 Me. 
326, 

84. Hd.—Chesapeake & Potomac 
Tel. Co. of Baltimore City v. Nob- 
lette, 199 A. 832, 175 Md. 87. 

Pa—^Winterhalter v. Bell Tel. Co., 
Com PI, 99 PittsbLeg.J. 60. 

Tex.— Corpus Juris guoted in iSouth- 
‘ western Bell Tel. Co.* v. Hardy, 
Civ-App., 91 S.W.2<1’197S. 1®76,.10’77, 
*reV'5rsed on dther grbimds 117 S. | 
^ TO2d 418, 131 Tex. 5.73.^ . i 


Injuries from electricity or lightning 
see Electricity §§ 38-73. 

85. Tex.—Corpus Juris guoted in. 
Southwestern Bell Tel. Co. v Har¬ 
dy, Civ.App., 91 S.W2d 1075, 1076, 
1077, reversed on other grounds 
117 S.W,2d 418, 131 Tex. 573. 

62 C.J. p 62 note 76. 

86 - N Y.—Ensign v. Central New 
York Tel., etc., Co., 79 N.Y S. 799, 
79 App.Div. 244, affirmed 71 N E, 
1130, 179 NY 539. 

87. Tex.—-McCall v. Alpine Tel 
Corp , Civ.App., 183 iS,W.2d 205, af¬ 
firmed 184 S W.2d 830, 143 Tex. 335. 

62 C.J. p 63 note 77. 

83. Fla—Peninsular Tel. Co. v, 
Marks, 198 So. 330, 144 Fla 652. 

Md—Phelps V. Board of Com’rs of 
Howard County, 82 A. 1058, Il7 Md. 
176. 

N.H.'—Hayes v. New England Tele¬ 
phone & Telegraph Co, 174 A. 49, 
86 N.H. 486, 

89- TJ.S.—Cumberland Telephone & 
Telegraph Co. v. Lawrence, C.C.A. 
La., 271 F. 89. 

62 C J p 63 note 80. 

90. Lta^—Pepper v. Southern Bell 
Telephone & Telegraph Co., 137 So. 
6|,0, 18 La.App. 257. 

62 C.-J. p 63 note 81. 

91. U.S.-^King V. City of Beaumont, 

. .D^aTexL, 296 F. 631. 
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or improper manner of maintaining the as in 

the case of injuries caused by allowing a sawed-off 
stump of a pole to remain in the ground failure 
to repair defects or other dangerous conditions due 
to storms or other causes injuries caused by 
sagging wires,falling poles,slanting poles, 
or wires allow’ed to remain down for an unreason¬ 
able length of time.^^ 

Since a telegraph or telephone company is not 
an insurer against injury, as stated supra § 45, it 
is not liable for injuries sustained by reason of 
the construction or maintenance of a pole, line, or 
appliance where it was not negligent,^® as in the 
case of injuries sustained by tripping over an un¬ 
guarded wire in the street^ or along a fence by 
coming in contact with a properly located guy wire,^ 
pole,^ or a metal junction box in a private alley 
by the falling of a pole® or the falling of a guy- 
wire post;*^ or by reason of a horse taking fright 
at the throwing of a glass insulator to an employee 
on a pole® or at a reel with lead pipe or wire coiled 


86 C.J-S. 

thereon along the outside of the traveled part of 
a highway,^ 

Wanton negligence. A telephone company, al¬ 
though having a license to place -a telephone pole 
on a boulevard, has been held liable for injuries 
inflicted by the wanton negligence of its servants 
in attempting to place a pole in spite of the resist¬ 
ance of the wife of the abutting owner.^^ 

§ 50. Injuries to Property 

a. In general 

b. Injuries to trees 

a. In General 

A telegraph or telephone company Is liable for In¬ 
juries to property caused by the negligent or improper 
manner of constructing or maintaining its line. 

A telegraph or telephone company is liable not 
only for personal injuries but also for injuries to 
property caused by the negligent or improper man¬ 
ner of constructing or maintaining its line.^l It 


SSL K.Y.—IKlane v. Couch, 4 N.Y.S.2d 
236, 264 App.Div. 797. 

93. Ala.—Dobbins v. Western Union 
Telegraph Co., 50 So. 919. 163 Ala. 
222, 136 Am.S.R. 69. 

K.Y.—Toomey v. Western Union Tel. 
Co.. S N.T.S.2d 186, 254 App.Div. 
822, affirmed 17 N.R2d 456. 279 N. 
Y. 660. 

94. Pa.—Campbell v. Western Union 
Tel. Co.. 17 A.2d 346, 341 Pa. 103. 

62 C.J. p 63 note 85. 

96. Pa.—Campbell v. Western Union 
Tel. Co., supra. 

62 C.J. p 63 note 86. 

96. Ky*.—Burton v. Cumberland Tel¬ 
ephone & Telegraph Co., 118 S.W. 
287. 

62 C.J. p 63 note 87, 

97. Pa.—Sealet v. Bell Telephone Co, 
of Pennsylvania, 140 A. 141, 291 
Pa. 461. 

98. Tex.—Texarkana Telephone Co. 
V. Burge, Civ.App., 192 S.W. 807. 

62 C.J. p 63 note 90. 

99. Ark.—Cotton Plant Tel. Co. v. 
Shank, 134 S.W.2d 632, 199 Ark. 
229. 

Ky ,—Elechter v. City of Corbin, 71 

S.W.2d 423, 254 Ky. 178—Southern 
BeD Telephone & Telegraph Co. v. 
Edwards, 70 S.W‘.2d 1, 253 Kly. 727. 
Pa.—Harkness v. Pittsburgh Rys. 

Co., Com.PL, 88 Pittsb Leg.J. 29. 
Tex.—©oathwestern Bell Tel. Co. v. 
Hardy, 117 S.W.2d 418, 131 Tex. 
673. 

Pxivata driveway 

Telephone company which had 
agreed to makfe conneetton at certain 
point with telephone lines construct¬ 
ed, oWne4» and maintained by farm¬ 
ers was held not liable for Injurleis 
received by employee of lumber com¬ 


pany who was thrown from top of 
load of hay on which he had been 
riding when he was caught by farm¬ 
er's telephone line stretched across 
private driveway, and person who 
maintained telephone wire across 
private driveway was held not liable 
where he was not negligent.—Burch 

V. Southern Bell Tel. & Tel. Co., 173 
So. 300, 178 Miss. 407. 

Telephone line to desk 

A telephone company was not lia¬ 
ble for injuries to employee of a per¬ 
son, to whom company furnished tel¬ 
ephone service, sustained by tripping 
over slack telephone cord dropped 
from his desk to- floor of office in 
which he worked, because of negli¬ 
gence in installing such cord, unless 
company owed some duty to such 
employee which it failed to perform 
and was culpably negligent in respect 
of such duty.—Cooper v. Southwest¬ 
ern Bell Tel. Co., 161 P.2d 692. 159 
Kan, 67. 

Tmoic height exceeding legal limits 

W. V8U—Osborne v. Chesapeake & Po¬ 
tomac Tel, Co, 3 S.E.2d 527, 121 
W.Va. 367. 

1. Ala—Mickle “V. Southern Bell 
Telephone & Telegraph Co., 69 So. 
105, 193 Ala 636. 

Ark.—Arkansas Telephone Co. v. 
Sells, 281 S.W. 901, 170 Arfcr 942. 

2. Pa.—^Nichol v. Bell Telephone Co. 
of Pennsylvania, 109 A. 649, 266 
Pa. 463. 

62 C.J. p 63 note 94. 

3. v, Wlsconsihi Tel. 
Co., 11 K,W.2d 667, 244 Wis. 67. 

62 C J- p 63 note 96. 

A1bseaic«> of gna^d 

The sporadic use of portion of ter¬ 
rain near telephone pole by persons 

64< 


who for the most part did not until 
that point perceive that they were 
on a dead-end street neither exposed 
such portion to “traffic*' nor consti¬ 
tuted “public travel" of such portion, 
and, hence, telephone company was 
not negligent because of absence of 
guard on ground end of guy wire, un¬ 
der safety order requiring guys at¬ 
tached to ground anchors exposed to 
traffic to be provided with guards.— 
Phelps V. Wisconsin Tel. Co., supra. 

4. N.Y.—Bailey v. Bell Telephone 
Co. of Buffalo, 131 K.Y.S. 1000, 147 
App.Div. 224. 

Ohio.—Short v. Ohio Bell Tel. Co., 7 
Ohio Supp. 81, affirmed, App., 37 K. 
E.2d 439. 

5. Pa.—Milligan v. Bell Telephone 
Co., 62 Pa Super. 197. 

6 . N.C—Harton v. Forest City Tel. 
Co., 69 S.E. 1022, 146 N.C. 429, 14 
L.R.A.,N.S., 956, 14 Ann.Cas. 390. 

7. Ky.—^American Dist. Telegraph 
Co. V. Oldham. 146 iS.W. 764, 148 
Ky-. 320, Ann.Cas.l913E 376. 

8. Ind.—^United Telephone Co. v. 
Barva, 131 K.E, 794, 76 Ind.App. 
145. 

9. Ky.—^East Tennessee Telephone 
Co. V. Parsons, 159 S.W. 584, 164 
Ky. Wl, 47 D R.A.,lSr.S., 1021. 

Me.—Simonds v. Maine TeL, etc., Co., 
72 A. 175, 104 Me. 440^ 28 D.R.A., 
NT.S., 942. 

KL Minn.—^Souther* v. Northwestern 
Telephone Bxch. Gd., 136 N.W. 571, 
118 Minn. 102, 45 601, 

AnmCnsJi913E 472. . 

11. Md.—Chesaitoke, & Potomac Tel 
Co. of Baltimore^ NoMette, 

19i9 ArtS-843, l'?6 ‘ ^ 

*62 QJsP 64i^ote . f ,■ w* 
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must appear, however, that the company was negli¬ 
gent ^2 and has violated some duty owed to plain- 
tiff.13 

b. Injtiries to Trees 

A telegraph or telephone company may be liable for 
Injuries to trees resulting from the construction and 
maintenance of its lines. 

A telegraph or telephone company has no right to 
go on private property and cut or trim trees with¬ 
out the owner’s consent,although such cutting or 
trimming is merely of branches which overhang a 
street or highway,^^ and, if it does so, it will be 
liable in trespass but, if the trees were not in 

any way injured, or the lands at all depreciated in 
value, by reason of the cutting or trimming of the 
trees, it has been held that the company is not 
liable in damages for such cutting or trimming.^'^ 
However, without incurring any liability to respond 
in damages, the company may cut or trim trees 
on the right of way as far as is reasonably neces¬ 
sary to construct and operate its lines where the 
owner of the land, acting for himself or through an 
agent, has authorized the company to construct its 
lines over or along his land,^^ unless the trees are 
not an obstruction to the line, or are trimmed more 
than is necessary to clear the wires the distance 
specified in the contract authorizing the trimming,^^ 

A telegraph or telephone company’s right as a 
quasi-public corporation to erect poles along the 


street and string wires is subject to the right of 
abutting owners to maintain trees projecting over 
the street^*^ and a telegraph or telephone company, 
desiring to string its wires along a street, cannot 
take the law into its ow*n hands and disfigure, 
mutilate, and damage the trees of an abutting land- 
owner at will,2^ and a license from the city has been 
held not to give the company any right to enter upon 
land within the street and commit acts injurious 
thereto without the owner’s consent .22 With respect 
to trees which overhang or are growing on a side¬ 
walk, street, or highway in front of an abutting 
owner’s premises, it seems that a telegraph or tele¬ 
phone company will be liable in damages to the 
abutting owner for any unnecessary or wanton in¬ 
jury to such trees,^2 but, as to its liability where 
there is no more cutting or trimming than is rea¬ 
sonably necessary for the proper construction or 
maintenance of its line, the authorities are directly 
conflicting, it being held in some cases that the 
abutting owner is entitled to damages, 2 ^ and in 
others that he is not,25 the decision in some cases 
being based on whether the use of the street by 
the telegraph or telephone company is or is not an 
additional servitude.^® 

Statutes regulating right. The right of a tele¬ 
graph or telephone company to cut or trim trees is 
sometimes regulated by statute ,2 7 and, when a com¬ 
pany goes outside of the limitations imposed, it 
becomes liable in damages.28 


Effect of grant of riglit to set poles 

Grant of right to set telegraph 
lK)les in levee crown by owner of fee 
on which levee was built did not Jus¬ 
tify telegraph company in weakening 
levee thereby so as to cause flooding 
of crops on adjoining land.—^Western 
Union Telegraph Co. v. Turner, 77 S. 
W.M 633, 190 Ark. 97. 

Damage to motor vehicle 

Where defendant telephone compa¬ 
ny wa^ guilty of causing a public 
nuisance by failing to comply with 
Its statutory duty to restore high¬ 
way, within a reasonable time, to as 
good repair as it was before excava¬ 
tion by defendant company, and 
plaintiff suffered special injury there¬ 
from when driver of his automobile 
struck depression resulting’ fropi iirv- 
proper repair of highway and over¬ 
turned, plaintiff wass entitled to re- 
oovear for damages to automobile 
from defendant company.—^Larson v. 

Englaind* Tel. Su Tel. Co., 44 A.2d 

1^: & Pbtomkc 

^4. of Balfenc^e ISTob- 

ns- A. 832; 175 Md, 8^. “ 



Telegraph Co., 140 S.W. 638, 169 
Mo.App. 148. 

62 C.J. P 64 note 8. 

14. Tex.—Southwestern TeL, etc., 
Co. V. Branham, Civ.App., 74 S.W. 
949. 

62 C.J. p 64 note 10. 

Value of trees considered in deter¬ 
mining amount of compensation 
where land taken under right of 
eminent domain see Eminent Do¬ 
main § 173, 

15. Tex—Southwestern TeL, etc., 
Co. V. Branham, supra. 

62 C.J. p 64 note 11. 

16. Miss.—Clay v. Postal Tel.-Cable 
Co., 11 So. 65,8, 70 Miss. 406. 

63 C.J. p 64 note 12. 

17. Del.—Jordan v. Delaware & A. 
Telegraph & Telephone Co., 75 A. 
1014, 24 Del. 107, affirmed 78 A. 401, 
25 Del, 67, 

18. Del.—Jordan v. Delaware & A-' 
Telegraph & Telephone Co., supra. ^ 

62 C.J. p 64 note 14. 

19. Ky.—^Nach^d v. Cumberland! 
Telephone’ Teleg^ph’ C6.,^ 120“ S,* 
W. 319,"44 ky..257. 

Mow—iteher v. Bell Telep'hone? 

> Co. oC, Missouri, lOil S.W/ 6X2^ 



21. Mo —Beber v. Bell Telephone 
Co. of Missouri, supra. 

22. Wis.—^Hurlbut v. Union Tele¬ 
phone Co. of Prairie du Chien, 169 
N.W. 308, 168 Wis. 126. 

28. Mich.—^Wyant v. Central TeL 
Co., 81 N.W, 928, 123 Mich. 61, 81 
Am.S.R. 165, 47 L.R.A. 497, 

62 C.J. p 65 note 19. 

24. Tex.—'Southwestern Telegraph & 
Telephone Co. v. Smithdeal, 136 &. 
W. 1049, 104 Tex. 258. 

62 C.J. p 65 note 21. 

25. U.S.—Southern Bell T^eL, etc., 
Co. V. ConstaJitine, Ala.,' 6X 61, 9 
C.C.A. 359. 

62 C.J. p 66 note 

26. Wis.—Hurlbut v. Union Tele¬ 
phone Co. of Prairie du Chien, 169 
N.W. aos, .IffS tvia. 125. 

62 C.J. p 65 ftot© 23. 

Use of street by telephone company 
as an additional servitude see Emi¬ 
nent Domain § 133 d. 

27. Conn.—^Bradley v. Southern New 

: Bngrland -TeL Co., 34 A. 499, 66 

OWtt. 659, 32 D.R.A. 280. 

62 p 65 note 25. 

28. Mich.—Bolender v. Southern 

^Michigan Telepho-ne Co., 148 N.W. 

.,.697, XSaMich. 646, 

p 56 note 26. 
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Criminal liability. Telegraph and telephone com¬ 
panies have been held to be within the application 
of a statute making it an indictable offense for 
any person to cut down or destroy the fruit or shade 
trees of another.^^ 

§ 51. Contributory NegKgence 

A telegraph or telephone company Is not liable for 
injuries sustained because of negligence in the con¬ 
struction or maintenance of its lines where the injured 
person was gulfty of contributory negligence. 

A telegraph or telephone company is not liable 
for injuries sustained because of negligence in the 
construction or maintenance of its lines where the 
injured person was guilty of contributory negli- 
gence.30 However, the negligence of plaintiff is 
not a defense where it is not the proximate cause 
of the injury,3l 

A person traveling along a road crossed by a 
telephone line is not bound to anticipate danger^^ 
or to look and examine the wires,^^ and a person 
is not necessarily guilty of contributory negligence 
because he crosses a street at a place other than the 
crosswalk,^^ or because he was driving on the left 
side of the road,^^ or because he was violating a 
city ordinance imposing a penalty on dangerous 
driving.36 


The fact that the injured person had previous 
knowledge of the obstruction or defect does not, 
per se, establish his contributory negligence^*^ nor 
does the fact that he knew the telephone system 
was in poor repair,38 especially where the attention 
of such person has been diverted ;39 the circum¬ 
stances of the particular case must control the con¬ 
clusion,^^ although such knowledge^i and his mo¬ 
mentarily forgetting it^3 are facts to be considered 
in determining whether plaintiff was exercising rea¬ 
sonable care. 

Reliance on care of telegraph or telephone com- 
pany. Since a telegraph or telephone company con¬ 
structing its lines along a country highway need 
not, save at ordinary points of ingress and egress, 
construct its lines so high as to clear traffic, dis¬ 
cussed supra § 45, an abutting owner in under¬ 
taking to pass into, or out of, the premises, where 
fenced and there is no entry way, may not assume 
that the wire is stretched at such height, or that 
it is higher than in that situation would be neces¬ 
sary, in view of the locality and the use of that 
portion of the highway reasonably probable.'^3 a 
railroad conductor assigned to pilot a push car 
loaded by the servants of a telegraph company, al¬ 
though entitled to rely on the judgment of the man 
who was charged with the duty of properly loading 


29. Ky .—^Russellville Home Tel. Co. 
V. Commonwealth, 109 S.W, 340, 33 
Ky.K 13^. 

62 C.J. p 66 note 26. 

30. H.H—^Boux^et v. Public Service 
Co., 97 A,2d 383, 98 N.H. 237. 

Pa.—Harkness v. Pittsburgh Rys. 

Co., Com.Pl., 88 Pittsb.Leg.J. 29. 
Tex.—McCall v. Alpine Tel, Corp., 
Civ.App., 183 S.W.2d 205, affirmed 
184 S.W.2d 830, 143 Tex, 335. 

62 C.J. p 66 note 30, 

AssnmptioiL of risk 

(1) Plaintiff who went to work in 
an office with knowledge of slack 
telephone cord dropped to floor from 
his desk assumed risk of tripping 
over such cord.—Cooper v. South¬ 
western Bell Tel, Co., 161 F,2d 692, 
1S9 Kan. 67, 

(2> Where experienced telephone 
lineman was employed under con¬ 
tract to operate telephone exchange 
and to keep poles, wires, and fixtures 
in repair and working order, and line¬ 
man was only man on job and knew 
that telephone company made no sep¬ 
arate inspection of poles, lineman as¬ 
sumed risk of injury caused when 
pole broke as he was attempting to 
climb it.—Hines v. Martel Telephone 
Co., 255 K.W. 233, 127 Keb. 898. 
CHtest in antomobile 
The contributory negligence of a 
guest in automobile, who, although 
having no control over automobile. 


knew or was possessed of such facts 
that he should have known that the 
driver of automobile was intoxicat¬ 
ed, would defeat his recovery against 
telephone company for its alleged 
negligence in erecting a pole near 
curb of street on a sharp curve ob¬ 
scured by hill in such location that 
automobile in which guest was riding 
collided with it injuring the guest.— 
Peninsular Tel. Co. v. Marks, 198 So. 
330, 144 Pla 652. 

Ordinary care 

Telegraph company's employee in 
climbing pole belonging to telephone 
company was held justified in assum¬ 
ing pole and crossarm were in rea¬ 
sonably safe condition, and was not 
required to use more than ordinary 
care.—-Rose v. Missouri Dist. Tele¬ 
graph Co., 43 S.W.2d 662, 328 Mo. 
1009, 81 A.L..R 400. 

31. Kan.—^Walmsley v. Rural Tele¬ 
phone Ass’n of Delphos, 169 P. 197, 
102 Kan. 139. 

62 C.J. p 66 note 31. 

32. Neb.—^Weaver v. Dawson Coun¬ 
ty Mut. Tel. Co., 118 N.W. 650, 82 
Neb. 696, 22 L.R.A,N.S., 1189. 

Extraordinary travelers 

Travelers of extraordinary charac¬ 
ter must keep lookout for their own 
safety.——Harre v Payette County 
Mut. Tel. Co., 1 N.E.2d 799, 284 Ill. 
App. 292, 


33. Neb.—^Weaver v. Dawson Coun¬ 
ty Mut. Tel. Co, 118 NW. 650, 82 
Neb. 696, 22 D.R A.,N.iS., 1189. 

34. Ind.—^Lafayette Telephone Co. 

V. Cunningham, 114 N.E. 227, 63 
Ind. App. 136. 

35. Md.—Phelps v. Board of Com’rs 
of Howard County, 82 A. 1068, 117 
Md. 175. 

36. Mich.—^Kovey v. Michigan Tel, 
Co., 83 N.W. 600, 124 Mich 607. 

37. Ind.—Lafayette Telephone.Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 
App. 136. 

62 C.J. p 66 note 37. 

38. Ky.—Cynthiana Telephone Co. v. 
Asbury, 143 S.W. 1050, 147 Ky. 307. 

39. Ind.—^Lafayette Telephone Co. v. 
Cunningham, 114 N.E.'227, 63 Ind. 
App. 136. 

4Ch Ala.—^Dobbins v. Western Union 
Telegraph Co., 60 So. 919, 163 Ala. 
222, 136 Ain.S.R 69. 

41. Ind.—Lafayette Telephone Co. v. 
Cunningham, 114 N.E. 227, 63 Ind. 
App. 126. 

Ky.—Cynthiana Telephone Co. v. As¬ 
bury, 143 S.W. 1050, 147 “Ky. 307. 

42p Ind.—Lafayette Telephone Co. v. 
Ctinningham, 114 N.E. 227, 63 Ind. 
App. 136. 

43. Iowa.—Wegner v. Kelly, 165 N. 

W. 449, 452, 182 Iowa 269, 

62 C.J. p 66 note 44, ' , r : 
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the car,^^ is not absolved from the duty of exercis¬ 
ing ordinary care for his own safety .^5 

§ 52. Proximate Cause of Injury 

In order that the negligence of a telegraph or tele¬ 
phone company may impose liability for Injuries, the 
company's negligence must be the proximate cause of 
such injuries. 

As in the case of injuries resulting from negli- 
ence generally, in order that the negligence of a 
telegraph or telephone company may impose lia¬ 
bility for injuries sustained it is essential that the 
company’s negligence be the proximate cause of 
such injuries.*^® Negligence will not be deemed the 
proximate cause of injury unless the company 
could have reasonably foreseen or anticipated the 
injury,but it is not necessary that it should have 
foreseen the particular accident would happen in 
the exact manner that it did happen.^S 

Where two causes combine to produce an injury, 
both of which are in their nature proximate, the 


one being a culpable defect or obstruction by a 
telegraph or telephone company and the other some 
occurrence for which neither party is responsible, 
the telegraph or telephone company is liable, pro¬ 
vided the injury would not have been sustained were 
it not for such defect or obstruction.^^ 

§ 53. Persons Entitled to Sue 

A person who is injured by the negligent construc¬ 
tion or maintenance of telephone or telegraph equip¬ 
ment ordinarily is entitled to sue for the damage suf¬ 
fered. 

Where a telephone company’s pole fell and car¬ 
ried away an electric power line to a building, caus¬ 
ing the property therein to be destroyed, the fact 
that the owner of the building derived his right to 
use the electric current from others did not prevent 
him from having a cause of action against the tele¬ 
phone company.^® Where the location of guy wires 
on private property was consented to by original 
owner and the wire was open and visible to a per- 


44. Ark.—Mackay Telegraph & Ca- | 

ble Co. V. Rowland, 162 S.W. 54, 
110 Ark. 456. ' 

45. Ark,—Mackay Telegraph & Ca¬ 
ble Co. V. Rowland, supra. 

46. Ark.—^Western Union Telegraph j 
Co, V. Turner, 77 •S.W.2d 633, 190 
Ark. 97. 

Fla.—Peninsular Telephone Co v. 

Marks, 198 So. 330, 144 Fla. 652. 
Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
NToblette, 199 A. 832, 175 Md, 87. 
Miss.—W. U. Tel. Co. v. Perry, 27 So. 

2d 688, 200 Miss. 469. 

N.C.—Wood V. Carolina Tel. & Tel. 
Co., 46 S.E2d 717, 228 N.C. 605, 3 A, 
U.R.2d 1, followed in 46 S.E.2d 719, 
228 N.C. 608. 

Tenn.—Wallace v. Electric Power 
Board, App., 269 S.W.2d 558. 

Tex.—^Alpine Tel. Corp. v. McCall, 
184 S.W.2d 830, 143 Tex. 335. 

Wash.—Ltocke v. Pacific Telephone & 
Telegraph Co.. 33 P.2d 1077, 178 
Wash. 47. 

€2 C.J. p 67 note 48. 

l^^UsreiLce held not prozimate cause 

(1) Telegraph company held not 
liable for injuries to passenger in au¬ 
tomobile colliding with pile of tele¬ 
graph w>les on untraveled portion of 
highway when driver swerved to 
asfoid poMision with preceding truck 
beginning left turn without Warning 
signal.—^Dawson v. Postal Telegraph- 
Cable Co.. 251 N.W. 352. 265 Mich, 
lia. ^ ’ 

t2J A telephone pole about fifteen 
feet and across ditch from macadam¬ 
ized fmveled portion of highway was 
not In such proximity to roadway as 
to discommode public in use thereof 
and its liooation -In hi^hw^y was not 
and cont^bu^ifg ’ caus'e’* 


of collision therewith of automobile 
diverted from its course on striking 
object on highway, so that telephone 
company was not liable for resulting 
injuries to driver and damage to au¬ 
tomobile —^Short V. Ohio Bell Tel. 
Co., Ohio App., 37 N.B.2d 439. 

(3) The act of home owner's agent 
in removing telephone company's 
wire from house and negligently at¬ 
taching it so that occupant of truck 
on highway was Injured was a new 
and independent cause breaking caus¬ 
al connection between negligent act 
of telephone company in not remov¬ 
ing wire as it had been requested to 
do and injuries to- truck's occupant, 
absolving telephone company from 
liability, since telephone company 
could not be held to have anticipated 
that home owner's agent would cre¬ 
ate dangerous condition which alone 
caused the injury.—Southwestern 
Bell Telephone Co. v. Hardy, 117 S. 
W.2d 418, 131 Tex. 673. 

VlolatioxL of statute 
Telephone company is not liable for 
illegally placing telephone pole in 
public road, unless such violation is 
proximate cause of another's injury. 
—^Wyatt V. Chesapeake & Potomac 
Telephone Co. of Virginia, 163 S.E. 
370, 158 Va, 470, 82 A.L.R. 386. 

47, Tenn,—^Wallace v. Electric Pow¬ 
er Board, App., 259 e.W.2d 668. 

Tex.—Southwestern Bell Telephone 
Co. V. Hardy. 117 S.W.2d 418, 131 
Tex. 573. 

Reasonable foreseeability 

Where telephone compan;^ chose,; 
with advice of state and city traffic 
experts, to divert two lanes of north¬ 
bound traffic around either side of 
bpen manhole' by plac4ng" brightly 


painted but movable cones between 
the lanes, possibility that motorist 
in the westerly of the two lanes, com¬ 
ing on the first of said cones mis¬ 
placed in the center of his lane, 
might, by reason of “grabby brakes" 
or of sheer panic or other cause, 
plunge his automobile into head-on 
collision with southbound automo¬ 
bile, while not usual or expected, was 
within ambit of reasonable foreseea¬ 
bility.—^I>anielson v. Pacific Tel. & 
Tel. Ck>., 248 P.2d 668, 41 Wash.2d 268. 

48. Tex.—^Alpine Tel. Corp. v. Mc¬ 
Call, 184 S.W.2d 830. 143 Tex. 335. 

49. Me.—Larson v. Kew England 
Tel. & Tel. Co., 44 A.2d 1, 141 Me. 
326. 

Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v, Hob- 
lette, 199 A. 832, il75 Md. 87. 

Pa.—^Mars v. Meadvllle Tel. Co., 23 
A.2d 856, 344 Pa. 29, 

62 C.J. p 67 note 49. 

Act of Q-od rule inapplicable 

Although a telegraph company 
whose wires were suspended over a 
public highway would not be liable 
for an accident caused by a condi¬ 
tion due entirely to an act of God, 
such as an unusually violent storm, 
that rule would not be applicable 
where (sofne negligent act On the com¬ 
pany’s part, the natural consequence 
of whi<d3t should have been foreseen, 
concurred with the storm in prod.uc- 
ing the loss.—Campbell v. Western 
Upiqn Telegraph Co., 12 A.2d 816, 
139 Pa. Super. 663, afitened 17 A, 2d 
346, 841 Pa. 103. 

.50. Mass.—^Hewlin v. Hew England 
Telephone & Telegraph Co., 64 K.E. 
2d 929, 316 Mass. 234, 155 
\ 204 . 
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son who purchased the property, such person has no 
cause of action for alleged negligence in the location 
of the wire on the happening of an accident^^ 

Parties to an action for injuries resulting from 
the construction or maintenance of telephone or 
telegraph lines are discussed infra § 57. 

§ 54. Companies and Persons Liable 

Where the negligence of a telegraph or telephone 
cotnpany concurs with the negligence of a third person 
or where several companies are negligent In contribut¬ 
ing to the accident, they are all Jointly and severally 
liable. 

A telegraph or telephone company in possession 
of a line, maintaining and operating it, is liable 
for injury resulting from negligence, regardless of 
the ownership of the line;^^ and, where a tele¬ 
phone wire was constructed by a subscriber and 
owned by him, but was operated by a telephone 
company for the joint use and benefit of itself and 
the subscriber, it has been held that they are joint 
tort-feasors where a person is injured by the 
sagging of the wire;^^ but a telephone company is 
not liable for an injury sustained by a person by 
a wire if it did not construct the line or control it,^^ 
although it was connected with the company’s lines 
as a convenience to the individual owner of the 
line,and under some circumstances a telegraph or 
telephone company is not liable for injuries where 
it has abandoned its interest in old poles.^® 

Where the negligence of a telegraph or telephone 
company concurs with the negligence of a third 
person,®"^ or where there are several joint corporate 
owners and their negligent acts concurred in con¬ 
tributing to the accident,58 they are all jointly and 
severally liable. 


§ 55. Actions 

Ordinarily, an abutting owner cannot enjoin the use 
of a telephone Ime in front of his premises where it is 
not shown that the damages to be anticipated will be 
irreparable or that he has not an adequate remedy at law. 

Where the property of an abutting owner is not 
taken directly, but he suffers some injury in an in¬ 
cidental right growing out of his peculiar situa¬ 
tion or position, so that ordinary condemnation pro¬ 
ceedings and payment of damages in advance are 
not practicable, he will be left to his remedy at 
law and is not entitled to injunctive relief,59 in the 
absence of proof of insolvency or some other special 
circumstance.59 So too, an abutting owner can¬ 
not enjoin the use of a telephone line in front of 
his premises where it is not shown that the dam¬ 
ages to be anticipated will be irreparable®^ or that 
he has not an adequate remedy at law;®^ and a 
court of equity, at the application of an abutting 
owner aggrieved by the illegal maintenance of a 
telephone line in front of his premises, will not re¬ 
strain its use by the company where the loss in¬ 
curred and inconvenience suffered by the public 
would be so out of proportion to the injury to plain¬ 
tiff that it would be an unwarranted exercise of the 
equitable powers of the court.®8 

Where a telegraph company has acquired a pre¬ 
scriptive right to maintain poles with crossarms ex¬ 
tending a limited distance over the land of an 
abutting owner and was about to attach longer 
crossarms, it has been held that the abutting owner 
was entitled to injunctive relief and was not limited 
to an action for damages,®^ but a telegraph com¬ 
pany, in such circumstances, cannot be enjoined 
from using its wires for telephone purposes®® even 
though the statute authorizing the erection of the 
lines did not give the right to maintain telephone 
lines, where such use would cast no additional bur¬ 
den on the premises.®® 


61. N.X—^Tngrlinff v. Public Service 
Elec. & Co., 76 A.2d 76, 10 K.X 
Super. 1. 

S2m Mo.—Ea.ds v. Galt Telephone Co., 
App., 199 S.W. 710. 

^ Ark,—^Horth Arkansas Tele¬ 

phone Co. V. Peters, 148 S.W. 273, 
103 Ark. 664. 

54. Tex.—Southwestern Telegraph & 
Telephone Co. t. Corbett, Civ.App., 
148 S.W. 826. 

62 C.X p 67 note 52. 

65. Tex.—Southwestern Telegraph & 
T^ephone Ock v, Corbett, supra. 

66; Idah-O.—«-Fowers Y. Independence 
liOng IMstan^ Telephone Co., 114 
P. 666, il9 Idaho 577. 

62 C.X p 67 note 54. 

N.T.-r-Kane y. Couch, 4 N.T.S. 
|d ;|36^ 254 ApPfDiv. 797. 

62 CX p 67 note 55. 


58. K.Y.—Murphy v. Rochester Tel¬ 
ephone Co., 203 N.T.S. 669, 208 
App.Biv. 392, affirmed 148 N.E. 735, 
240 NT.Y. 629. 

59. Neb.—^Bronson y. All^ion Tel. 
Co„ 93 N.W. 201, 67 Neb. Ill, 60 
X.R.A 426. 

Ohio.—Wirth v. Postal Telegraph Co., 
4 Ohio Cir.Dec. 601. 

W.Va.—Maxwell v. Telegraph Co., 41 
125, 51 W.Va. 121. 

Form of action 

Rehaedy of landowners desiring to* 
eject telephone company from its 
possession of so much of land as was 
occupied by- te:|ephone line was by 
ejectment at law and not by suit in 
equity to enjoin company from tres¬ 
passing on land to maintain line.— 
Kurta V. Enterprise Telephone Co., 
170 A 337, 111 Pa.^uper. '546. 


6 (L Neb.—Bronson y. Albion Tel. 
Go., 93 N.W. 201, 67 Neb. Ill, 60 
UR.A 426. 

61. Conn.—Mitchell v. Southern New 
England Tel^hone Co., 96 A 966, 
90 Conn. 179. 

62^ Conn.-HMitchell v. Southern New 
England Telephone C®., supra. 

63. Conn.—Mitchell v. Southern New 
EnglaadUTafephone Ce., siypra. 

'f ' 

64. ^ Or.—Postal Telegraph Co. y. 
Forster, 144 P. 491, 73 Or. 122,. 
Ann,Cas.l^|.6E 979., 

65. Or.—^Postal Telegraph, 

, Forster, ^pra. , , 

66 -. Or.—^Post^ Telegraph ^ Co* v. 
Forster, Stupnu 
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Where a telephone company has not acquired a 
prescriptive right to maintain its lines on the abut¬ 
ting owner’s premises, it may be enjoined from 
moving its lines closer to the owner’s premises and 
from cutting or trimming trees thereon and it 
has been held that, where the destruction of shade or 
ornamental trees situated in a city sidewalk abutting 
on the property of a private owner is not neces¬ 
sary in the furtherance of a public service, such 
instruments of the telephone company as will effect 
the destruction of the trees may be the subject of 
removal, although the owner may have an adequate 
remedy at law as that remedy is defined in the cases 
denying an injunction under the rules of the com¬ 
mon law;®^ but, where the abutting owner has re¬ 
covered damages for a permanent injury to his 
property caused by the maintenance of telephone 
and telegraph wires in the street, and there is noth¬ 
ing to show that the wires interfered with the 
growth of shade or ornamental trees of the abutting 
owner, he is not entitled to a mandatory injunction 
to compel the removal of the wires.®^ 

§ 56 . - Defenses 

Various matters have been held to constitute, or 
not to constitute, defenses in an action against a tele¬ 
graph or telephone company for injuries sustained al¬ 
legedly as the result of its negligence in the construc¬ 
tion and maintenance of its lines and appliances. 

It constitutes a good defense that plaintiff’s negli¬ 
gence contributed to or caused the injury, as dis¬ 
cussed supra § Si; that the telegraph or telephone 
company was not negligent, supra § 45; or that 
the negligence of telegraph or telephone company 
was not the proximate cause of the injury, supra 
§ 52. The right to use the highway does not relieve 
a telegraph or telephone company from liability for 
injuries caused by its negligence.'^o 

In an action against a telephone company for in¬ 
juries to a railroad’s employee from contact with 
vdres strung across the track without sufficient 
clearance, the failure of another employee df the 
r^lroad to notify the telephone company, of the 


defect, pursuant to a working arrangement between 
the telephone company and such other employee, 
has been held to be no defense,’^! and the failure 
of the railroad company to provide its employee 
with a safe place to work,’^2 qj- the fact that the 
injured employee had a right of action against 
the railroad company under the Federal Employers’ 
Liability Act,'^^ has been held no defense; and a 
telephone company which has suspended a wire over 
a railway track so low as to strike a brakeman on 
a passing freight car cannot escape liability for the 
injury because it acted for a patron whose line was 
connected with the company’s exchange 

Where a telephone company fastens a wire on 
private property, a limitation on the method of 
fastening the wire by the owner of the land has 
been held not to excuse the company for injuries 
caused by the defective fastening of the wire;*^® 
and it has been held that a telephone company can¬ 
not escape liability for injuries from wires strung 
too low along a country highway on the ground that 
the place where the injury occurred was not a regu¬ 
lar place of ingress and egress.*^ ^ Where poles of 
insufficient strength are blown down and are the 
cause of injury, it has been held no defense that 
good poles were blown down by the same storm, as 
different conditions of soil and protection may have 
caused the latter to fall.'^'^ 

Where a telephone company has sold the privilege 
of attaching a wire to its poles, it has been held 
that it is not released from liability for injuries to 
an employee of the leasing company caused by the 
falling of the pole because the telephone company 
was replacing the old poles, nor can it be held as 
a matter of law to be released from liability because 
of a general warning to the injured employee to 
be careful,"^ ^ nor is the company necessarily exempt 
from liability on the ground that the injured em¬ 
ployee was bound at his peril to ascertain the con¬ 
dition of the pole.s^ 

It is no defense to an action for damages for 
cutting shade trees that a street commissioner of 


6^. Ohio.—^Reynard 'V.' Utic«^ etc., 
’ll#, ao-, Ohio N.P., ^js.r xn. , 
Telegraph & 
Oo. v^^totithdeal, 136 S. 
W. 1049, 104 - l 

p 68 note 67- , , 

99w Tex,—Southwe^item Telegraph & 
T^elephione Go.'V. Smlthdeal,^ supra* 
76*. iS.D.—Unglauh V. 'Faiimers' Mut. 
phonejpo.,* 164 I 94 ,, 


71. Ala.—I>eraopolls Telephone 

V. Hood, ICa So. 35, 213 Ala. 216. 

72. Ala.—^Demopolis Telephone do. 
V. Hood, supra. 

7a.' .Ma.—Bemopolis Telephone Co.^ 
V. Hood, .supra. . . i < 


74. Tefc—Son^'^estem Telegi^ph 
Telephone' 'Go. v. Corbett Civ.App., 
^43 S.W.‘ 826. 

t ‘ ^ 


75. Ky,—Beall v. Louisville, Home 


76b Iowa.’—Wegner v. Kelley, 157 
W. 206, 165 N.W. 449, 132 Iowa 269. 

77. La.^^—daussen » v. Cumberland 

Telegraph Co., 63 So. 
asr, I2i3LaJltS7. 

78. Jtan.—Aaron v. ’Missouri & K. 
Telephone Co., 131 I>. 682, 89 Kan. 
i86, ’45 L.R.A.,K.S., 309. 

78. Kan.—Aaxon v, Missouri & K. 
Telephone Co., supra, 


Kah.-^Aaron v. Missouri & K. 


Telephone Cow, supra. 
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the city was present, giving orders and directions 
regarding such cutting, where it did not appear 
that the commissioner had authority to direct such 
cutting, and the cutting was solely for the benefit 
of the telephone company.®^ 

Where a subscriber of a telephone company is in¬ 
jured on the premises of the company, the company 
may insist that he give the statutory written notice 
of his injuries or it may waive such notice,^^ 

Assumption of risk. The doctrine of assumption 
of risk has been held not available as a defense 
in an action by a pedestrian injured through the 
negligence of a telegraph company.^^ 

§ 57 . Parties 

In a proper case, a telephone company and one 
of its subscribers may be properly Joined as defendants 
In an action for personal injuries. 

A telephone company and a subscriber are prop¬ 
erly joined as defendants in an action by a person 
injured by a sagging wire constructed and owned 
by the subscriber but operated by the telephone 
company for the joint use and benefit of itself and 
the subscriber.®^ 

§ 58. - Process and Appearance 

In an action for personal injuries against a telegraph 
or telephone company, personal service may be perfected 
on the company by properly serving any person deemed to 
be its agent. 

Under a statute which allowed personal service 
to be perfected on corporations by serving any of¬ 
ficer or agent of such corporation, it was held that 
a person in charge of a telephone toll station was 
an “agent,” in an action for personal injuries against 
a telegraph and telephone company.®^ 


I 59. - Pleading 

a. In general 

b. Issues, proof, and variance 
a. In General 

Plaintiff in his pleading must allege facts sufficient 
to constitute a cause of action. Ordinarily defendant’s 
negligence may be alleged in general terms; but there 
must be compliance with a statutory requirement that 
the particular act or omission be set out. Defendant 
must properly allege matters of defense on which he 
relies. 

In an action against a telegraph or telephone 
company for injuries allegedly resulting from negli¬ 
gent maintenance and construction, the complaint 
must state facts sufficient to constitute a cause of 
action.®® In some jurisdictions by virtue of stat¬ 
utes, plaintiff must allege freedom from contribu¬ 
tory negligence in a suit for damages for injury 
to personal property,®*^ and freedom from contribu¬ 
tory negligence must be alleged where it is infer¬ 
able from other allegations in plaintiff’s complaint 
that he was guilty of contributory negligence.®® 

Ordinarily defendant’s negligence may be averred 
in general terms ;®^ but, where plaintiff knows and 
alleges the negligent acts which caused his injury, 
such allegation is specific and not general.®® Where 
a statute requires a declaration to contain a plain 
statement of the facts necessary to constitute a 
ground of action it has been held that the declara¬ 
tion must point out the particular act or omission to 
which plaintiff attributes his injury,and a com¬ 
plaint based on a breach on the part of defendant 
of the terms of a town ordinance imposing on de¬ 
fendant the duty of maintaining its wires so as not 


81- Mo.—Reber v. Bell Telephone 
Co. of Missouri, 190 S-W. 612, 196 
Mo.App. 69. 

82- Conn.—Hendsey v. Southern 
New England Tel. Co., 20 A 2d 722, 
128 Conn. 132. 

83. Ala.—lOobbins v. Western Union 
Telegraph Co, 50 So, 919, 163 Ala. 
222, 136 Am.S R. €9. 

84- Ark.—^North Arkansas Tele¬ 
phone Co. V. Peters, 148 S.W. 273, 
103 Ark. 564. 

88 - Ga—Southern Bell Telephone & 
Telegraph Co. v. Parker, 47 S.E. 
194, 119 Ga. 721. 

Service of process and appearance of 
Corporations generally see the C, 
J.S. title Corporations §§ 1306— 

1323. 

8 G- Ohio.—Short v. Ohio Bell Tel. 
Co., App., 37 NE.2d 439- 

62 C-J. p 69 note 90. 


SeclaratLon, petition, or allegation, 
held sufficient 

(1) Declaration alleging that de¬ 
fendant telephone company’s pole, 
because of its known defective con¬ 
dition, fell and carried away with it a 
power line running to- plaintiffs 
mushroom plant, thereby disabling 
electrical apparatus, causing temper¬ 
ature to rise, with consequent killing 
of mushroom crop, stated cause of 
action at common law for defendant’s 
negligent failure to use reasonable 
care to keep pole in safe condition, 
and plaintiff was not required to set 
up in express terms by what author¬ 
ity or contractual relationship elec¬ 
tric current wAs being supplied to 
his property or, if it were so, that 
the cable was attached to con^pany’s 
pole.^Newlin v. New England Tele¬ 
phone & Telegraph Co., 54 N.R2d 
929, 316 Mass. 234, 156 A.L.R. 204. 

(2) Other declarations, petitions, 
or allegations see 62 C.J. p 69 note 
90 Caj. 


DeclaratioxL, petition, or complaint, 
held insufficient 

Ohio.—Short v. Ohio Bell Tel. Co., 
App., 37 N.B.2d 439. 

62 C.J. p 69 note 90 [b]. 

87- Ind,—^Delaware & Madison Coun¬ 
ties Telephone Co. v. Fleming, 102 
N.K 163, 53 Ind.App. 555. 

88 . U.S.—^Moore v. East Tennessee 
Tel. Co., Tenn., 142 P. 965, 74 C.C. 
A. 227. 

62 C.J. p 69 note 93. 

89. Mo.—^Rose v. Missouri Dish Tel¬ 
egraph Co., 43 S.W.2d 662, 328 Mo. 
1009, 81 A.UR. 400. 

62 C.X p 69 note 94. 

90- Mo.—^Rose V. Missouri Dish Tel¬ 
egraph Co., supra. 

Effect of specific allegations see Neg¬ 
ligence § 18i7 d (2). 

Ol. Mdf.—Phelps V. Board of Com’rs 
of Howard County, 82 A. 1058, 117 
Md. 175. 

1 62 a j. i> 70 note " ' 


70 
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to interfere with public travel must show the exist¬ 
ence of the ordinance and its breach.^^ 

Defendant’s duty to keep its wires out of the 
way of travelers along- public roads may be al¬ 
leged in general terms.^^ Irrelevant allegations 
which tend to prejudice defendant should be stricken 
from the complaint.^^ 

Proximate cause. Subject to the general rules 
discussed in Negligence § 188, the complaint must 
allege, or state facts from which it may be inferred, 
that defendant’s negligent acts were the proximate 
cause of the plaintiff’s injuries.^^ A petition in an 
action for damages for injuries resulting from the 
placing of a pole within a highway right of way 
which fails to allege facts sufficient to show defend¬ 
ant’s negligence and that such negligence was the 
proximate cause of the injury is not cured of its 
defect by a further allegation that defendant failed 
to secure a permit from the proper authority for 
such location of the pole, such failure not being the 
proximate cause of the injury.® ® 

Negativing defenses. Plaintiff need not negative 
matters of defense which might be anticipated.®*^ 

Plea, answer, or subsequent pleading. Subject to 
the general rules governing pleas, answers, and sub¬ 
sequent pleadings discussed in Negligence §§ 196- 
199, where the owner of a telephone line is sued 
for injuries caused thereby and he defends on the 
ground that such wires were not under his con¬ 
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trol, he must plead such fact;®® and, where wirei 
were hung so low as to menace travel, a telephone 
company must plead the necessity of so hanginf 
them where it intends to rely on that fact as a de 
fense.®® Generally, defendant, where he relies or 
contributory negligence as a defense, must plead ii 
properly,1 in accordance with the rules discussed ir 
Negligence § 198. 

b. Issues, Proof, and Variance 

As in civil actions generally, in actions for injuries 
resulting from construction, maintenance, and equip 
ment of tetegraphs and telephones, all matters, and onl> 
such matters as are properly put In issue, must tx 
proved, the evidence must be admissible under the pilead- 
ings, and a material variance between pleading and prod 
is fatal to recovery. 

Subject to the general rules of issues, proof, anc 
variance in civil actions, discussed in Pleading §§ 
512-546, and particularly in negligence actions dis¬ 
cussed in Negligence §§ 200-202, where the plead¬ 
ings of plaintiff charged that a telephone compati> 
placed wires above a railway track at such eleva¬ 
tion that plaintiff, a brakeman, was injured, nc 
right to place them at such elevation being pleaded 
the only issue has been held to be whether sucb 
wires did encroach on the railroad company’s righi 
of way;2 and, where a complaint merely allegec 
that the company negligently permitted wires along 
the highway to remain down after notice of theii 
dangerous condition, the question as to what causec 
them to be down has been held immaterial.® Al- 


952. Ind.—Cumberland Tel, etc., Co. 
V. Pierson, 84 N.E. 1088, 170 Ind. 
543. 

93- Ala.—^Postal Tel. Cable Co. v. 
Jones, 32 'So, 600, 133 Ala. 217. 

94. Tex.—^Postal Telegraph Cable 
Co. V. Darkins, Com.App., 44 S.W. 
2d 933. 

AUegations deemed IxreleiraiLt 

In suit by pedestrian injured when 
telegraph company's repairman de¬ 
scended automatic fire escape, sus¬ 
taining allegations that repairman 
was trespasser was held error.—^Pos¬ 
tal Telegraph Cable Co. v. I>arkins, 
supra. 

93. IT. S.—Mountain States Tele¬ 

phone & Telegraph Co. v. Pooler, C. 
C.A.Mont., 91 P.2d 685. 

Declaraldoii, petLtloiir or oomplaint 
held sttfilciesEt 

(1^ Petition alleging that tele¬ 
phone company in violation of opdir 
nance had negUgenidy left hole in 
W^ewalk adjacent to pole, aj|id that 
piajntilC, while on sidewalk, attempt¬ 
ing to avoid app^roaching automobile, 
stepped Into hole and was injured by 
crushed hy automobile ,ag^nst 
P 40 levr—EEooviir Vv Be'll ^.el^ 


phone & Telegraph Co., 179 S.E. 216, 
50 Ga.App. 680. 

(2) Declaration alleging that as 
result of defendant telephone com¬ 
pany’s negligence in maintaining 
pole, it fell and carried away with 
it a power line to plaintiff’s mush¬ 
room plant, resulting in disabling 
electrical apparatus therein, causing 
temperature to rise, with consequent 
killing of mushrooms.—^Kewlin v. 
New England Telephone & Telegraph 
Co., 64 N.E.2d 929, 316 Mass. 234, 165 
A.L.R, 204. 

Declaration, petition, or complaint 
held insTLfflcient 

(DA complaint alleging that tel¬ 
ephone company negligently, willful¬ 
ly, and maliciously placed three rolls 
of wire in plaintiff’s yard against his 
will and did not remove them on de¬ 
mand, and that plaintiff was in¬ 
jured In falling over wire which Was 
released when clamp holding outer 
end on one roll broke or was re- 
iribved.—Mountain States Telephone 
& Telegraph Co. v. Pooler, O.C.A.. 
Mont,, 91 P.2d 685. 

(2) Declaration in action by motor¬ 
ist and passenger against telephone 
' company for injuries^^ when automo? 


bile left the traveled portion of roac 
and collided with telephone pole 
which did not allege any duty or 
company to maintain the highway.— 
Parsons v. Chesapeake & Potoma< 
Tel. Co. of Baltimore City, 30 A,2c 
788, 181 Md. 602. 

(3) Other complaints.—Short v 
Ohio Bell Tel. Co., Ohio App., S'! 
N.E.2d 439. 

96. Ohio.—Short v. Ohio Bell Tel 
Co., supra. 

97- Ala.—^Demopolis Telephone Co 
V. Hood, 102 So. 35, 212 Ala. 216. 

62 C.J. p 70 note 1. 

98- (Tal.—Schleif v. Grigsby, 263 P 
256, 88 CalA.pp. 174. 

99. Colo —Mountain States Tele 
phone & Telegraph Co. v. Sanger 
287 P. 866, 87 Colo. 369. 

X. Afa—Dobbins v. Western Unioi 
Telegraph Co., 50 So. 919, 163 Ala 
222, 136 Am.S.R. 69. 

62 C.J. p 70 note 2. 

2, Tex.—Southwestern Telegraph ^ 
TelOphonO Co. v. Clark, Civ.App 
192 1S.W. 1077. 

3, S.D.—^Snee v. (dear Lake Tele 
phone Co.. 123 N.W. 729. 24 S.I 

I' 331. 
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though, in order to recover for injuries by contact 
with a telephone wire, plaintiff must not only prove 
that his injuries were caused by contact with the 
wire as alleged in the complaint, but that this was 
the result of defendant’s negligence, and that such 
negligence was the proximate cause of the injury,^ 
plaintiff suing a telephone company for injuries 
by coming in contact with a broken wire need not 
prove that the company had actual notice of the 
broken and hanging wire at the place prior to the 
time of the accident,^ 

Evidence admissible under pleadings. The evi¬ 
dence must correspond with, and be confined to, the 
issues raised by the pleadings, in an action for in¬ 
juries against a telegraph or telephone company for 
the negligent construction and maintenance of its 
lines.® It has been held that defendant can show 
under the general issue and without any special 
pleading that someone else caused an unusual 
condition in defendant’s installation, that defendant 
was not negligent in failing to discover and alleviate 
the dangerous condition, or if he was negligent, 
that he could not be held responsible.'^ 

Variance. A material variance between the plead¬ 
ings and proof will be fatal to a recovery.^ 

g 50. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Biirden of Proof 

In the absence of proof of circumstances from 
which negiigence of a telegraph or telephone company 
will be presumed, the burden is on the plaintiff to prove 
that the injury was caused by the fault or negligence of 
the defendant company, and that such negligence was 
the proximate cause of the injury. 

In the absence of proof of circumstances from 
which negligence of a telegraph or telephone com¬ 
pany will be presumed, in an action against a tele¬ 


graph or telephone company for injuries resultin; 
from construction or maintenance, the burden is o 
plaintiff to prove that the injury was caused by th 
fault or negligence of defendant,^ and that sue 
negligence was the proximate cause of the injury.^ 
The mere fact that an injury occurred in an ac 
cident involving telegraph or telephone equipmer 
does not give rise to a presumption of negligenc 
on the part of such company in the maintenanc 
of equipment.!^ Where a telephone company ha 
maintained a guy wire and post which became a 
apparent obstruction after the street was grade 
and paved, it will be presumed as a matter of laA 
that such company knew the wire and post consti 
tuted an obstruction where they were permitted t 
remain for an unreasonable length of time.^^ 
Where injury results allegedly because a tele 
phone pole was erected in a street contrary to pre 
visions of an ordinance the burden is on defendar 
to show that the pole was erected in conformit 
with the ordinance,i3 or that the pole was erecte 
by another if this is a defense.^^ Where a telephon 
company is sued for damages for injuries cause 
by the falling of a wire, the falling of the wir 
must be explained by evidence showing that 
was unavoidable, in order to relieve defendar 
from liability, and the burden of proving that fa< 
is on defendant and, where plaintiff has prove 
that he sustained injuries through the dangeroL 
situation of a telephone wire hanging across tb 
highway, the burden passes to defendant of shov 
ing that the dangerous situation of the wire wa 
not due to any fault on its part,i® and had n< 
existed for such length of time as to charge it wit 
notice of its defective condition.^7 

Where the owner of a telephone line is sued fc 
injuries caused thereby, he has the burden of pro'^ 
ing that the line was not under his control^^ am 
where wires were hung as low as to menace trave 
the burden is on the telephone company to pro\ 
the necessity for so hanging its wires.^^ 


4. Mont.—Stanhope v. Ekalaka Tel* 
ephone Co., 212 P. 287, 65 Mont. 
599. 

5^ Ind.—^Home Telephone Co. v. 
Weir, 101 3Sr.E. 1020, 63 Ind.App 
466. 

6. Ala,—Demopolis Telephone Co. 

V. Hood, 102 So. 35, 212 Ala. 216. 

62 C.J, p 70 note 11. 

7- Mo.—Hines v. W. IT. Tel. Co., 217 
S.W.2d 482, 358 Mo. 782. 

8- —Southern Bell Telephone & 
Telegraph Co. v. Odom, 70 S.E. 
1116, 9 Ga.App. 246. 

62 C.J. p 70 note 12. 

9.^ Fa.—^Kichol v. BeU Telephone Co*. 


of Pennsylvania, 109 A. 649, 2^6 
Pa. 463. 

62 C.J. p 71 note 16. 

IQ. Mo.—Bentley v. Missouri & Kan¬ 
sas Telephone Co., 126 B.'W. 533, 
142 Mo.App. 215. 

11. 'Manley v. Hew York Tel. 
Co., 100 N.E.2d 113, 303 H.Y. 18. 

12. Mich.—O’Brien v. Union Tele¬ 
phone Co., 199 H.W. 071, 228 Mich. 
166. , , 

13. Tex.—^McCall v. Alpjna Tel. 
Corp., Civ.App., ^183 0.W.2d: 205, 
affirmed 184 S.W.2d 830, 143 

335. 

l-A Tex.—-McQalX v. Alpine Tel. 
Corp., supra^ , 

. 7,2 


15- Ark.—^Arkansas Tel. Co. v. Ra 
tere,e, 21 S.W. 1059, 57 Ark. 429. 

13. Karu—Walmsley v. Rural Tel 
phone Ass'n of Belphos, 169 P. 19 
102 Kan. 139. 

Okl.—Sweet v, Henderson, 178 P. 66 
72 Okl. 51. 

17. Kan.—Walmsley v. Rural Tel; 
phone Ass’n of Belphos, 169 P. 19 
102 139*# . , , ! , 

..Okh—^S-weet v. ienderson, 17^ ,, 
6e6^.72 ’Okl.,^64.. . i 

' —Schl^f Gfeiigshy, ^63 

255; 33 C^App; m.' . ' “ 

19- Goto.—il^ountain ,iSta.teiS Tel 
phone & Tele^aph Co. v. Sange 
mlp. 86?, S|T 'Colo., 9f9' ^; 
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In an action based on excessive noise alleged to 
have been transmitted through a telephone re¬ 
ceiver to one using the telephone, the telephone 
company, having proved that its equipment did not 
cause any excessive noise, was not required to ex¬ 
plain the source of an unusual noise.^^ 

Contributory negligence. With respect to the 
question as to whether the burden is on plaintiff 
to prove freedom from contributory negligence, the 
same difference of opinion is noted as arises in 
negligence cases generally; and, accordingly, it has 
been held on the one hand that the burden is on 
plaintiff to prove that there was no contributory 
fault or negligence on his part,^^ and on the other 
hand that plaintiff is not bound to prove affirmative¬ 
ly as part of his case that there was no contributory 
negligence,in the absence of such negligence ap¬ 
pearing from plaintiff’s own evidence.23 Where 
such negligence is alleged by defendant as a de¬ 
fense, the burden is on him to prove it.2^ In some 
jurisdictions, by virtue of statutes, plaintiff has the 
burden of proving freedom from contributory negli¬ 
gence in actions for damages for injury to personal 

property.25 

Res ipsa loquitur. The doctrine of res ipsa loq¬ 
uitur has been applied in actions against telegraph 
or telephone companies for damages for injuries 

sustained.26 

b. Admissibility 

The rule that evidence, In order to be admissible, 
must be relevant, competent, and material, applies to 
actions against telegraph or telephone companies for 
injuries from construction or maintenance, or from de¬ 
fective appliances or equipment- 


The rule that evidence, in order to be admissible 
must be relevant, competent, and material, appliei 
to actions against telegraph or telephone companiei 
for injuries from construction or maintenance,2- 
Evidence that, subsequent to the accident or injur} 
complained of, changes or repairs of the defective 
instrumentality causing the injury were made by de¬ 
fendant has been held admissible28 on the questior 
of control or ownership thereof at the time of the 
injury,2S although it is not admissible as tending tc 
show negligence on the part of defendant in the 
previous condition and location of the wire.2^ 

Evidence as to the height of the wire a few days 
before the accident has also been held admissible 
and, in an action for injuries from defendant’s neg¬ 
ligence in permitting a telephone wire to be down 
and lying across a highway at a certain spot, prooi 
that defendant’s poles and wires were down a1 
other places within a few miles of the place of the 
injury and at other times within a few months be¬ 
fore the time of the injury was held to be properl} 
admitted to show negligence but, where a ques¬ 
tion is raised as to the soundness of poles which 
fell and suspended wires across the highway, evi¬ 
dence as to the condition of other poles in the locali¬ 
ty of the accident which did not fall has been held 
inadmissible in the absence of evidence to show that 
they were of the same kind, put up at the same 
time, and equally exposed.22 Similarly, in an action 
for personal injuries from a low-hanging wire on 
a highway, evidence is inadmissible as to the con¬ 
dition of the wire some months subsequent to the 
time of the injury.^^ 

Evidence as to the location of the place of the ac- 


20- R.I.—^Kataj V. New England Tel¬ 
ephone & Telegraph Co., 146 A^. 14. 
21. HI.—Harr© v. Fayette County 
Mut. Tel. Co., 1 N.E.2d 799, 284 
IILApp. 292. 

62 C.J. p 71 note 26. 

29. Pa.—^Pennsylvania Tel. Co. v. 
Varnau,> 15 A. 624, 2 Monroe IaR. 
645, 5 Lianc.L.Rev. 401. 

2^ Pa.—^Pennsylvania Tel. Co. v. 
Vamau, supra, 

24, Pa.—^Pennsylvania T^ Co, v, 
Vamau, supra. 

& Madison Comn- 
Telephone Co. v. Fleming, 102^ 
63 Jn<iuAj^p;^55.‘’ 

26L' Ala.—-Deihopolls Telephone Co. 

V, 'H;dq<h 102 So. .3.5^,212 A^ 2gL6., 
6i''C.jT.'p'71 note,33, j / 

nobt, applioahle 

* C1> in a.otlon, hT-, Bcw>t;oristt against 
tf^ej^one cqmi^aiiy , recover for 

automobile leff hii^iway <m .g^ron^:^ 


that accident occurred when automo¬ 
bile became entangled with telephone 
wire which had been carelessly per¬ 
mitted to remain loose in highway, 
where jury found that plaintiff’s au¬ 
tomobile left highway before it came 
in contact with the wire, doctrine of 
res ipsa lo<iUltur was not applicable. 
—Bloomer v. New York Tel. Co., 78 
NT.S,2d 682, 273 App.Eiv. 1041. 

(2) Where automobiles on a rainy 
night collided head-on, and one auto¬ 
mobile was pre^CE^tated into* tele^ 
phone pole^ and after collision a tel¬ 
ephone line was found hanging down 
over highway, but there was no evl- 
^enee tha% |he iwiroiwas'ih that posi¬ 
tion prW to collision, and nature of 
danoag^ t© automobiles failed to in¬ 
dicate that either'of the automobiles 
struck the wire^ doctrine of res ipsa 
loquitur was ‘not applicable fn action 
against telephone company by owner 
of one of the automobiles fox damage 
es—JUe^dngton Teh Qov T,. Hurt,:^4 
S.W.2d 466, Sil Ky, 41U . , ' * ^ 


27- Tex.—Postal Telegraph Cabl< 
Co. V. Harkins, Com.App., 44 
2d 933. 

62 C.J. p 72 note 36. 

28. Pa—Pennsylvania Tel. Co, v. 
Varnau, 15 A. 624, 2 Monroe Ii,R. 
646, 6 I.»anc,L,Rev. 491. 

62 C.J. p 72 note 37. 

29. Ky.—Cumberland Telephone & 
Telegraph Co. v. Laird, 171 S.W. 
386, 161 Ky.;»0«Q. 

62 C.J. p 72 note 38. 

36>. Ky.—Cumberland Telephone 4 
Telegraph Co, v. Laird, supra. 

62 C.J. p 72 note 39. 

31. Fa-^Pehnsylvania Tel. Co. v 
Vamau; 16 A. 624, 2 Monroe LuR 
646, 6 LanO,L.Rev. 401. 

32. " Wis.—^Randall v. Northwesteri 
' Tel. Co.; 11 N.W. 419, 54 Wis. 140 

41 Am.R. 17. 

33- Ind.—Western Union TeL Co. v 
Levi, 47 Ind, 552. 

^ WiVa^—^Hannum v. Hill, 43 S.B 
\ W.Va ,166- 
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cidcDt is admissible on the question of whether de¬ 
fendant w'as negligent or plaintiff was guilty of con¬ 
tributory negligence,and, hence, evidence is ad¬ 
missible as to whether there was a well-traveled 
way from the highway onto land at a point where 
plaintiff was caught by a low-hanging wire while 
driving from his land onto the highway.^^ Where 
a minor sued a telephone company on the ground of 
alleged negligence concurrent with that of his 
father, evidence that a previous action was brought 
against the father, which evidence was offered as 
bearing on the credibility of the parents and good 
faith of the minor, was held inadmissible.^'^ 

Appliances and equipment. Where a telephone 
company furnishes appliances for the use of others, 
one who is injured as a result of using such ap¬ 
pliances may, in order to prove their defective 
or dangerous condition,to prove negligence, 
notice,'*^ and the cause of the accident in ques- 
tion,^^ introduce evidence of prior accidents which 
occurred under substantially the same general cir¬ 
cumstances as the accident in question. Where the 


appliance furnished was a switchboard requiring 
several operators, since the switchboard was one 
unit, plaintiff was held entitled to introduce testi¬ 
mony as to the condition of the switchboard as a 
whole and not to be limited to testimony as to its 
condition at the position at the board at which plain¬ 
tiff was working when injured.^^ 

c. Weight and Sn£0.ciency 

The rules governing the weight and sufficiency of 
evidence in actions for negligence are applicable to ac¬ 
tions against telegraph or telephone companies for in¬ 
juries resulting from maintenance, construction, or 
equipment. 

The rules governing the weight and sufficiency of 
evidence in civil actions generally, and in actions 
for negligence, are applicable to actions against 
telegraph or telephone companies for injures result¬ 
ing from maintenance or construction.'^^ Hence, 
there must be a preponderance of evidence to prove 
defendant’s ownership or control of the instru¬ 
mentality causing the in jury and negligence in the 
construction or maintenance thereof^^ proximate- 
ly causing the injury.46 So, too, contributory negli- 


35* Iowa,—^Wegner v. Kelley, 157 N 
W. 206, 165 N.W. 449, 182 Iowa 
259. 

30. Iowa.—Wegner v. Kelley, 165 N. 

W. 449, 182 Iowa 259. 

62 C.J. p 72 note 45. 

37. N.H.—Bourget v. Public Service 
Co., 97 A.2d 383, 98 N.H. 237. 

38. Cal.—^Jaehne v. Pacific Tel. & 

Tel. Co., 234 P.2d 165, 105 Cal.App. 
2d 683. 

Cal,—Jaehne v. Pacific Tel. & 
Tel. Co., supra. 

40. Cal.—Jaehne v. Pacific Tel. & 

Tel. Co., supra. 

41. Cal.—Jaehne v. Pacific Tel. & 

Tel. Co., supra. 

42. Cal.—Jaehne v. Pacific Tel. & 

Tel. Co, supra. 

43. Conn.—^Hendsey v. Southern 
New England Tel. Co., 20 A.2d 722, 
122 Conn. 132. 

62 C. J. p 72 note 49. 

Svidence held sttSLcient 

(1) Grenerally. 

Fa.—4^e^ep V. I>owdy, 170 A.. 420, 111 
PajSuper, 485. 

Tex.—^Alpine Tel. Corp. v. McCall, 
184 S.W.2d 830, 143 Tex. 335. 

(2) To authorisse or sustain a ver¬ 
dict for plaintiff. 

Conn.—^Hendsey v. Southern New 
England TeL Co., 20 .A2d 722, 12S 
Conn. 132. 

Minn.—Novotny v. Bouley, 27 N.W 
M 813. 223 Minn. 592. 

N.Y.—^Warner v. New York Tel. Co., 
. 2!0 NY.S.2d 640, 269 App Div, 929, 
affirmed 31 N.E,2d 45, 284 N.Y. 706. 


Tex.—Southwestern Bell Tel. Co. v. 
Humphries, Civ App., 147 S.W.2d 
971, error dismissed, judgment cor¬ 
rect. 

<3) To make out a prima facie 
case. 

N.Y.—Sansivlero v. Despirito, 87 N 
Y.S.2d 875, 275 App.Dlv. 788— 

Wolfe V. Rochester Tel. Corp., 16 
N.T.S2d 656, 258 App.Eiv. 845. 
Tex.—McCall v. Alpine Tel. Corp., 
Civ.App., 183 S.W2d 205, affirmed 
184 S.W.2d 830, 143 Tex. 335. 

(4) To show that defendant com¬ 
pany caused a public nuisance —^Lar¬ 
son V. New England Tel. & Tel. Co., 
44 A.2d 1, 141 Me. 326. 

(6) To show waiver by defendant 
of statutory notice of injury.—^Hend- 
sey V. Southern New England Tel. 
Co., 20 A.2d 722, 128 Conn. 182. 

(6) To authorize or sustain a ver¬ 
dict.for defendant company—Shahan 
V. American Tel. & Tel. Co., 64 S.E. 
2d 344, 79 GaApp, 62$. 

(7) Other evidence see 62 G.X p 72 
not© 49 [al. 

Evidence held inffuffident 

(1) To authorize or sustain a ver¬ 
dict for plaintiff. 

N.Y.—^Rainville v. New York Tel. 
Co., 15 N.Y.S.2d 311, 268 App.Eiv. 
754. 

Pa.—OECarkness v. Pittsburgh Rys. 
Co., Com.PL, 88 Pittsb.LogrJT. 29. 

(2) Other evidence see 62 C.J. p 72 
note 49 [b]. 

44. Cal—Schleif v. Origsby, 263 P. 

255, 88 Cal.App 174. 

62 C.J. p 73 note 60 H ^ 

74 


45. Conn.—^Hendsey v. Southern 

New England TeL Co., 20 A.2d 722, 
128 Conn. 132. 

62 C J. p 73 note 51. 

Evidence held sufficient 

(1) To show negligence.—Hendsey 
V. Southern New England TeL Co., 
supra. 

(2) To show that pole was so lo¬ 
cated as to constitute an unreason¬ 
able interference to public travel.— 
Bourget v. Public Service Co., 97 A. 2d 
383, 98 N.H. 237, 

(3) Other evidence see 62 C.J. p 73 
note 51 [b]. 

Evidence held insufficient 

(1) To show negligence—Reidy v. 
New England Telephone & Telegraph 
Co., 192 N.E. 218, 288 Mass. 46. 

(2) Other evidence see 62 C.J. p 73 
note 51 [cj. 

40. Me.—^Earson v. New England 
TeL TeL Co., 44 A.2d 1, 141 Me, 
326. 

6^2 C.J. p 73 note 52. 

Cause of flood 

Fact that railway trestle spanning 
bayou admitted free passage of nine 
hundred thirty square fCet of water, 
that bayou belqw tirestle had only 
average, capacity of sevon hundred 
fifty square fe^t, ahfi floodgate at 
its mouth* one hundred sixty square 
feet, *was held not conclusively to 
show that flooding of land Was 
caused hy overflow of bayoti and not 
by levee break alleged to have been 
caused by telegraph oompany% neg¬ 
ligence.—^Western XTnion Telegraph 
Go v Turner, 77 S.W.2d 633, 190* 
Ark. 97. ' ‘ ^ 
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gence must be proved by a preponderance of the 
evidence.'^ ^ 

Negligence of a telegraph or telephone company 
may be established by circumstantial evidence,^^ or 
by proof of facts from which it may reasonably be 
inferred."^^ Also, ownership or control of the in¬ 
strumentality causing the injury may be established 
by proof of facts from which it may reasonably be 
inferred.^^ 

Expert testimony. Ordinarily, expert testimony 
is not required to prove that a telegraph or tele¬ 
phone pole was negligently constructed or main- 
tained.51 

§ 61. - Questions of Law and Fact 

In accordance with the general rules applicable In 
civil proceedings questions of law are for the court and 
those of fact for the jury in actions against a telephone 
or telegraph company for injuries to persons or property. 

In accordance with the general rules, where the 
facts are admitted or shown without conflict, and 


the conclusion is clear and certain,or the evidence 
pertaining to an issue is not sufficient for submis¬ 
sion to the jury,S3 the question is one for the court, 
and, where there is no proof of negligence, the court 
should grant a dismissal^"^ or a nonsuit,^5 or direct 
a verdict for defendant^® or grant a peremptory in¬ 
struction;^^ but, if the evidence is such that a 
finding in favor of either party would be sustained, 
the question should be left to the jury to deter- 
mine.53 Where the inference to be drawn from the 
evidence will be left to conjecture, the question 
should not be submitted to the jury;^^ but the rule 
that where, under the testimony, the cause of an 
accident resulting in an injury is conjectural mere¬ 
ly, the case should not go to the jury has been held 
not applicable where there is in the testimony a 
sufficient foundation for the conclusion that the 
negligence of a telegraph or telephone company, if 
not the sole cause, was either a concurrent or a 
successive cause of the accident.^^ So too, where 
no evidence is introduced from which the jury could 
determine the pecuniary loss suffered by plaintiff 


Evidence lield sufficient 

(1) To show cause of accident gren- 
erally. 

Ark.—^Western Union Telegraph Co 
V. Turner, supra. 

Me—Larson v. New England Tel. & 
Tel. Co., 44 A.2d 1, 141 Me. 326. 

Pa,—Geiger v. Dowdy, 170 A. 420, 111 
Pa.Super. 486. 

Tex.—Southwestern Bell Tel. Co. v. 
Humphries, Civ.App., 147 'S.W.2d 
971. 

(2) To Justify finding that impro¬ 
priety of pole location was a proxi¬ 
mate cause of accident—^Bourget v. 
Public Service Co., 97 A 2d 383, 98 N 
H. 237. 

(3) To show particular circum¬ 
stance not cause of accident.—Bloom¬ 
er V. New York Tel. Co„ 78 N.Y.S.2d 
682, 273 App.Div. 1041. 

Evidence held insufficient to show 
prozimate cause 

N.Y.—Leonard v. Home Owners Loan 
Corp, 60 N.Y.S.2d 78, 270 App.Div. 
363, 785, 867, affirmed 75 N.E.2d 
261, 297 N.Y. 103. 

47. Ill.—Harre v. Payette County 
Mut. Tel. Co.. 1 N.E.2d 799, 284 Ill. 
App. 292. 

32 C.J. p 73 note 53. 

Evidence held to show contrilbutory 
negligence 

Ill.—^Harre v, Fayette Qoupty Mut. 
Tel. Co., supra. 

4^. Neb.—Coen v. Central Telephone 
Coi, 146 N.W. 998, 95 Neb. 814. 

4^. Ky.—^Lexington Tel. Cq. v. Hurt, 
224 S.W'.2d 456, 311 Ky. 417. 

C.J. p 73 note 36^ , 


No evidence to justify inference 
In order to justify verdict for mo¬ 
torist against telephone company for 
damages sustained in head-on colli¬ 
sion of automobiles, on ground that 
collision was caused by telephone 
line which hung down across high¬ 
way, jury must infer that wire was 
down in a dangerous position prior to 
collision, that condition should have 
been known to company, that compa¬ 
ny was negligent, and that its negli¬ 
gence was proximate cause of the 
collision.—^Lexington Tel. Co. v. 
Hurt, supra. 

50. Ga.—Orr v. Dawson Telephone 
Co., 133 S.B. 924, 35 Ga.App. 560. 

62 C.J. p 73 note 66. 

51. N.H—Bourget v. Public Service 
Co., 97 A.2d 383, 98 N.H. 237— 
Twardosky v. New England Tel. & 
Tel. Co., 62 A.2d 723, 95 N.H 279. 

52. S.C.—Babcock v. Postal Tele¬ 
graph-Cable Co., 109 S.E. 116, 117 
S.C. 304. 

62 C.J. p 73 note 68. 

Evidence held insufficient to show as 
matter of law 

(1) Contributory negligence.— 
Hayes v. New England Telephone «& 
Telegraph Co., 174 A. 49, 86 N.H 486. 

(2) Violation of penal statute.— 
McCall V. Alpine Tel. Corp, Civ.App., 
183 S.W.2d 205, affirmed 184 S.W 2d 
830, 143 Tex. 335. 

Quesfdoir held! hot matl^ of law 

Hope stretched halfway across 
highway from limb of tree by tele¬ 
phone company employees during 
heavy snowstorm was held not such 
barrier as reasonably prudent person, 
driving approaching automobile, 

' . 7-5 


would be bound as matter of law to 

notice in time to avoid collision 

therewith —Geiger v. Dowdy, 170 A. 

420, 111 PaSuper. 485. 

53. N Y.—Leonard v. Home Owners 
Loan Corp, 60 N Y.S 2d 78, 270 
App.Div. 363, 785, 867, affirmed 75 
N.E.2d 261, 297 N Y. 103. 

Tex.—^Alpine Tel. Corp. v. McCall, 
Civ.App., 195 S.W.2d 585, refused 
no reversible error. 

Wis.—Phelps V. Wisconsin Tel. Co., 
11 N.W.2d 667, 244 Wis. 57. 

54. N.Y —Early v. New York Tele¬ 
phone Co., 189 N.E 479, 263 N.Y. 
424, reargument denied 191 N.E 
649, 264 NY. 628—Jacobs v. New 
York Telephone Co., 28 N.Y.S.2d 
53. 

Pa—Nichol v. Bell Telephone Co. of 
Pennsylvania 109 A. 649, 266 Pa. 
463, 

55. Pa—Nichol v. Bell Telephone 
Co. of Pennsylvania, supra. 

58. Ky.—Lexington Tel. Co, v. Hurt, 
224 S.W.2d 456, 311 Ky. 417. 

N.Y.—Jacobs v. New York Telephone 
Co., 28 N.Y.S.2d 63. 

57. Ky.—Southern Bell Telephone & 
Telegraph Co v. Edwards, 70 S.W. 
2d 1, 253 Ky. 727. 

Peremptory iustruction. held proper 

Ky.—B^echter v. City of Corbin, 71 
S.W.2d 423, 254 Ky. 178. 

58. S.C.—'Burnett v. Postal Tel. Ca¬ 
ble Co., 50 e.E. 780, 71 S.C. 146. 

59. Pa.—Shinzel v. Philadelphia Bell 
Tel. Co., 31 Pa.Super. 221. 

60. XJ.S.—Pacific Telephone & Tele¬ 
graph Co. v, Hoffman, Wash., 208 
P. 221, 125 C.C.A, 421, 
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in consequence of the injury complained of the 
case should not be submitted to the jury.®^ 

Where there is a conflict in the evidence or the 
evidence is such that different inferences might rea¬ 
sonably be drawn therefrom, questions of fact are 


ordinarily for the jury,62 and it is error to direct 
a verdict where the evidence is conflicting.^^ So 
it is ordinarily a question for the jury whether 
the telegraph or telephone company was negligent,64 
and, if so, whether such negligence was the proxi¬ 
mate cause of the injury complained of,65 whether 


61. N.Y.—Barber v. Hudson River 
Tel. Co., 93 N.T.S, 993, 105 App. 
Div. 164. 

Pa.—Shinzel v. Philadelphia Bell Tel. 
Co., 31 Pa.Super. 221. 

63- NT.H.—Derosier v. Kew England 
Telephone & Telegraph Co., 130 A. 
145, 81 X.H. 451. 

N.Y. — ^Wolf© V. Rochester Tel. Corp., 
15 N.Y.S.2d 656. 258 App Biv. 845. 
Pa.—Campbell v. Western Union Tel. 

Co., 17 A.2d 346, 341 Pa. 103. 

62 C.J. p 74 note 67. 

lEteasonable and legitimate iirferenceB 

In action against telegraph compa¬ 
ny for injuries sustained by one of 
six men seated in portable cab in 
body of truck when cab was swept 
from truck to surface of highway by 
low-hanging telegraph wire on a day 
following a sleet storm, it was for 
the jury to draw all reasonable and 
legitimate inferences from the facts 
established.—Campbell v. Western 
Union Tel. Co., 12 A.2d 816, 139 Pa. 
fi^per. 553. affirmed 17 A.2d 346, 341 
Pa. 103. 

SvideaDLCe held snfficiexit for Jury 

Md.—^Denbow v. Chesapeake & Poto¬ 
mac Tel. Co. of Baltimore City, 87 
A.2d 584. 

PartLcnlar ^nestioiis held for Jury 

(1) Credibility of plaintiff's testi¬ 
mony.—McLane v. Bell TeL Co. of 
Pennsylvania, 192 A. 143, 127 Pa. 
©uper. 39. 

<2> Dangerous construction and 
maintenance of line—Three States 
Telephone Co. v. Kirkwood. Tex.Civ. 
App., 61 S.W.2d 663. 

<3) Height of wire above indrive 
off the highway.—^Nelson v. Garden 
Valley TeL Co., 275 H.W. 612, 201 
Minn. 193. 

(4) Height of wire above highway. 
—^Haxre v. Fayette County Mut, TeL 
Co., 1 N.B.2d 799, 284 IlLApp. 292. 

<5> Ownership of crossarm.—^Rose 
V. Missouri Dist. Telegraph Co., 43 
S.W.2d 662, 328 Mo. 1009, 81 A.L.R. 
40§. 

<6> Whether pole was so located on 
highway as to avoid danger to trav¬ 
elers.—Wagner v. City of Amster¬ 
dam, 9 N.Y.S.2d 760, 266 App.Div. 

144. 

(7) Whether pole was located on 
highway so as to obstruct public 
travel.—Twardosky v. NTew England 
TeL & TeL Co., 62 A.2d 723, 96 N.H 
279. 

(3) Whether particular telephone 
poi^ is so placed in highway that it 


incommodes public—Price v United 
Telephone Co., 26 P.2d 569, 138 Kan, 
416. 

<9) Whether vehicle collided with 
pole in highway.—^Twardosky v. New 
England TeL & TeL Co, supra. 

<10) Whether company discharged 
duty of due inspection of guy wires 
located on plaintiff's property.—Ing- 
llng V Public Service Elec. & Gas Co., 
76 A.2d 76, 10 N.XSuper. 1. 

(11) Whether vehicle owner suf¬ 
fered damage as result of collision.— 
Twardosky v. New England TeL & 
TeL Co., supra. 

(12) Whether abutting property 
owner was entitled to damages for 
injury to shrubbery.—^Leppard v. 
Central Carolina TeL Co., 30 'S.E.2d 
755, 205 S.C. 1. 

(13) Whether digging of hole in 
crown of levee and placing telegraph 
pole therein so weakened levee as to 
hasten its break in flood time.— 
Western Union Telegraph Co. v. Tur¬ 
ner, 77 S.W.2d 633, 190 Ark. 97. 

C14) Other auestions see 62 C.J. p 
74 note 67 [al. 

Degree of care 

(1) In action for Injuries result¬ 
ing when automobile in which plain¬ 
tiff was passenger collided In city 
with a validly licensed pole owned by 
defendant telephone company and 
used by defendant public service 
company, which was located at street 
intersection between public sidewalk 
and curb of street and in general di¬ 
rection of travel for motorist trav¬ 
eling through intersection in direc¬ 
tion in which automobile In which 
plaintiff was passenger was travel¬ 
ing, whether due care, under circum¬ 
stances, required defendants to paint 
Involved dark brown pole a different 
cclor or to place reflectors on pole 
was question for jury,—Bourget v. 
Public Service Co., 97 A.2d 383. 98 N. 
H. 237. 

<2) Question whether reasonable 
care required telephone company's 
employees, removing limb from tree 
by rope extending halfway across 
road during heavy snowstorm, to 
ho^d rope in different position and 
give more timely warning to auto¬ 
mobile driver signaled to make Sud¬ 
den stop^ wa# held for Jury* 
for resulting injurieis to autopoboblle 
passengers,—Geiger v. Dowdy, 170 A. 
420, 111 Pa.Super. 485. > 

(3) In action ag^nst corporation 
operating radio and television sta¬ 
tion, by woman, who liad gone to sta- 

T6 


tion to take part in fashion show, to 
recover for injuries sustained in fall 
on stage when woman failed to ob¬ 
serve that rear section of stage was 
from four to six inches higher than 
front of stage, question whether 
corporation, in exercise of ordinary 
care to make its premises reasonably 
safe, should have given warning of 
the situation, or should have taken 
other precautions, was for jury — 
Crocker v. WTAR Radio Corp., 74 S. 
E.2d 51, 194 Va. 572. 

63. Ala.—Climer v. St. Clair County 
Telephone Co., 77 So. 30, 200 Ala. 
656. 

W.Va.—^Phillippi V. Farmers' Mut. 
Telephone Co.. 168 S.E. 762, 113 
W.Va. 470. 

64. Fla.—Peninsular TeL Co. ▼. 
Marks, 198 iSo. 330, 144 Fla. 652. 

Minn.—^Nelson v. Garden Valley Tel 
Co., 275 N.W. 612, 201 Minn. 198. 
N.H.—^Hayes v. New England Tele¬ 
phone & Telegraph Co., 174 A. 49, 
86 N.H. 486. 

N.Y.—^Wagner v. City of Amsterdam, 
9 N.Y.S.2d 760, 256 App.Div. 144. 

62 C.J. p 74 note 69. 

Questions held for jury 
Whether a telephone or telegraph 
company was negligent with respect 
to: 

(1) Placing or maintaining a pole. 
Cal.—^Keller v. Pacific Telephone & 

Telegraph Co., 38 P.2d 182, 2 Cal. 
App.2d 613. 

Ohio—Ohio Bell Telephone Co, v. 
Lung, 196 N.E. 371, 129 Ohio St. 
605. 

W.Va—^PhilHppl v. Farmers' Mut, 
Telephone Co. of West Virginia, 
177 S.E. 284, 115 W.Va 496—Phil- 
lippi V. Farmers’ Mut. Telephone 
Co., 168 S.E, 762, 113 W.Va 470. 

(2) \ Covering excavation In street. 
—Hoffman v. Western Union Tele¬ 
graph Co., Mo.App,, 43 S.W.2d 902. 

(3> Maintaining a switchboard.— 
Jaehne v. Pacific TeL & TeL Co., 234 
P.2d 165, 105 Cal.App.2d 683. 

C4) Icy condition caused by dis¬ 
charge of water from company’s 
manholes.'—^EOtnes v. W. U. Tel. Co., 
217 S.W.2d 482. 368 Mo. 782. . 

(5) Other q^uestlons see 62 C.J. p 
74 not© 69 [a]. 

65. Ark .—Western Uxdon Telegraph 
Co. V. Turner,' 77 S.W;2d 633, 190 
Ark. 9 7. 

Cal.—'Jaehne v. Padflc TeL & TeL 
Co^ 234 P.2d 165, 106 Cal.App.2d 
683. ' 
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there was an independent intervening cause pre¬ 
cluding recovery, and also whether the person in¬ 
jured was guilty of contributory negligence,®'^ 

I 62. - Instructions 

The instructions to a jury in an action against a 
telephone or telegraph company for injuries due to the 
construction and maintenance of their systems or their 
equipment should comply with the general rules gov¬ 
erning civil actions, as by being clear and concise and 
not misleading or prejudicial. 


In an action against a telephone or telegraph com¬ 
pany for injuries resulting from the construction 
and maintenance of their systems, the parties are 
entitled to instructions which are clear, concise, and 
free from argumentation.®® The instructions should 
not be misleading or prejudicial,®^ nor should they 
invade the province of the jury.*^® 

The jury should properly be informed on the 
issues'll relating to negiigence,'^^ proximate cause 
of the injury,*^® and contributory negligence.'^^ 


Tex.—^Alpine Tel. Corp. v. McCall, 
184 S.W.2d 830, 143 Tex. 335. 

^2 C.J. p 74 not© 70. 

Xoreseealbility 

(1) In action, against telephone 
company for injury sustained by 
guest when automobile collided with 
company’s telephone pole, which was 
situated about thirty inches outside 
righthand curb of street near begin¬ 
ning of sharp left curve and obscured 
Ly small hill, the issue whether the 
company should have reasonably an¬ 
ticipated that a pole erected at such 
point would be dangerous to the trav¬ 
eling public using the street was a 
Question for the jury.—Peninsular 
Tel. Co. V. Marks, 198 So. 330, 144 
Pla. 652. 

(2) Whether reasonably prudent 
man should have foreseen injury to 
infant, falling into areaway below 
sidewalk level as result of telephone 
company’s construction of fence in 
front of its adjoining building so as 
to leave opening between such fence 
And fence in front of areaway, was 
fact Question for jury in such in- 
fanf^s action against company for 
■damages.—McKeever v. New York 
Tel. Co., 6 N.Y.S.2d 6, 254 App Div, 
872. affirmed 18 N.E.2d 44, 279 N.Y. 
651. 

*66. Ohio.—Ohio Bell Telephone Co. 
V. Bung, 196 N.E. 371, 129 Ohio St. 
505. 

•01^ Cal.—Keller v. Pacific Telephone 
& Telegraph Co., 38 P.2d 182, 2 Cal. 
App.2d 613. 

tFla,—Peninsular Tel. Co. v. Marks, 
198 So. 330, 144 Fla, 652. 

.Minn—^Nelson v. Garden Valley Tel. 
Co., 275 N.W. 612, 201 Minn. 19$. 

singling v. Public Service Elec. 
& Qbs Co., 76 A.2d 76, 10 N.J.Su- 
per. I. 

-K.Y.—^Wagner v. Ci^y of Amsterdam, 
9 NY.S.2d 750, 256 App Blv. 144. 
iPa.—lAttman v. Bell, Telephoned Qo. 
oX Pennsylvania. 172 A. 316 

Fa. 370—McLane v. Bell Tel. Co, 
ci" Fenn^ivania, 192 A. 143, 127 Pa. 
^ iSuper. 39.—^Winterhalter y. ^^1 
•.rT©L Ca., 76 Pa.Dist & Co. 189, 99 
Pittsb.Leg.J. 60. 

^ex^Fidelity Union Cfusualty Co.^v. 
: ^oeffhlwestbrn ‘Bell Telephone^ Co., 
. ' . 57 246,. 


Va—Crocker v. WTAR Radio Corp., 
74 S.B.2d 51, 194 Va 572. 

62 C.J. p 75 note 71. 

Questions for jury 

It IS a Question for the jury as to 
whether a person was guilty of con¬ 
tributory negligence in: 

(1) Failing to see open manhole.— 
Denbow v. Chesapeake & Potomac 
Tel. Co. of Baltimore City, Md., 87 A. 
2d 584. 

(2) Failing to keep proper lookout 
for own safety.—Alpine Tel. Corp. v. 
McCall, Tex.Civ.App., 195 S.W.2d 685, 
refused no reversible error. 

(3) Riding on top of truck at ex¬ 
traordinary height.—Harre v. Pay¬ 
ette County Mut. Tel. Co„ 1 N.E.2d 
799, 284 Ill.App. 292. 

(4) Riding on running board of 
automobile—Alpine Tel, Corp. v, Mc¬ 
Call, supra 

(5) Climbing, without inspecting, 
third person's old telephone pole 
bearing employer's wires —^Fidelity 
Union Casualty Co. v. Southwestern 
Bell Telephone Co., Tex.Civ.App., 67 
S.W.2d 246. 

(6) Other questions see 62 C J. p 
75 note 71 [aj. 

68, Cal.—^Keller v. Pacific Telephone 
& Telegraph Co., 38 P.2d 182, 2 Cal. 
App.2d 613. 

69, Cal.—Keller v. Pacific Telephone 
& Telegraph Co., supra 

70, Cal.—Keller v. Pacific Telephone 
& Telegraph Co., supra 

71, Ark.—^W'estern Union Telegraph 
Co. V. Turner, 77 lS.W.2d 633, 190 
Ark. 97. 

Mo.—Stanich v. WTestem Union Tel. 

Co., 153 S.W.2d 64, 348 Mo. 188. 

62 C.J. p 75 note 73. 

IburtxUsOtlaiis held erroneous 

In action lor death occurring when 
automobile, after being cranked by 
motorist, hacked into pole which 
broke and fell on inptorist, instruc¬ 
tion that presfQmption of ordinary 
care was dispelled if reasonably pru¬ 
dent person would not have cranked 
engine while gear, leyer was in re¬ 
verse position was held erroneou? In 
not .submitting question whether mo¬ 
torist’s ignorance of fact that gear 
lever had been changed by' ^otheip 
from heuitjal positfoh to* 


excusable.—Keller v. Pacific Tele¬ 
phone & Telegraph Co., 38 P.2d 182, 
2 Cal-App.2d 513, 

72- Mo.—Stanich v. Western Union 
Tel. Co., 153 S.W\2d 54, 348 Mo. 188. 

62 C.J. 76 note 74. 

ZxLStmctions held, erroneous 

(1) As to erection and maintenance 
of pole.—Keller v. Pacific Telephone 
& Telegraph Co., 38 P.2d 182, 2 Cal. 
App.2d 513. 

(2) Duty of company to maintain 
pole in a safe and sound condition.— 
Phillippi v. Farmers' Mut. Telephone 
Co. of West Virginia, 177 S.E. 284, 115 
W.Va. 495. 

Instructions held proper 

(1) As to company's liability un¬ 
der statute.—Hayes v. New England 
Telephone & Telegraph Co., 174 A. 49, 
86 N.H. 486. 

(2) Other matters see 62 C.J. p 76 
note 74 [a], 

73- Tex.—Three States Telephone 
Co. V. Kirkwood, Civ.App., 61 S.W. 
2d 568. 

62 C.J. p 76 note 75. 

Instructions held proper 
Ohio.—Ohio Bell Telephone Co. v. 
Lung, 196 N.E. 371, 129 Ohio St. 
505. 

62 C.J. p 76 note 75 [a]. 

74. U'S.—American Dist. Tel. Co. v. 

Kittleson, C.A.Iowa, 179 F.2d 945. 
62 C.J. p 76 note 76. 

Instructions held erroneous 

(1) In action for death occurring 
when automobile, after being cranked 
by motorist, backed into pole which 
broke and fell on motorist, instruc¬ 
tion that motorist was contributori- 
ly negligent aud thut there could be 
no recovery if he allowed automobile 
to collide with pole was held errone¬ 
ous in not informing jury that such 
conduct. In order to bar recovery, 
must have amounted to negligence.— 
Keller Vi Pacific Telephone & Tele¬ 
graph Co., 38 P.2d 182^ 2 CaLApp,2d 
613. % 

(2) ' WThere automobile backed 
across street luto pole which broke 
and fell on rhotorlst, and uncontra¬ 
dicted evidence showed that gear lev¬ 
er had been placed in reverse posi¬ 
tion in motorist's absence and that 
car started to back when motor was 
cranked by motorist, res ipsa loqui- 
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§ 63 . - Verdict or Findings 

General rules relating to the verdict and findings of 
the court or jury apply in actions against a telephone 
or telegraph company for injuries caused by the con¬ 
struction and maintenance of their lines, or by their 
equipment. 

With respect to all material points the jury’s ver¬ 
dict should be supported by substantial testimony"^ 
and the findings of the court*^6 qj- jury^'? must be 
sufficient to justify a verdict or support a judgment. 
The construction’^s and sufficiency'^^ of the findings 
in actions against a telephone or telegraph company 
for injuries due to the construction and maintenance 
of their lines are governed by the rules applicable in 
civil actions generally. 

Special findings. Special findings should not be 
inconsistent or in conflict with each other,^0 nor 
should they be based on issues improperly submitted 
to the jury.^^ Where a violation of a statute is 
negligence per se, and the evidence conclusively 
shows that a company has violated the statute, a 
special finding by the jury that the company was not 
negligent cannot support a judgment for the com¬ 
pany, since such issue should not have been sub¬ 
mitted to the jury.S2 ^ special finding on an im¬ 
material issue will not support a judgment.^^ 


§ 64. - Damages 

General rules of damages apply In actions against 
a telephone or telegraph company to recover for inju¬ 
ries to persons or property resulting from the erection 
and maintenance of their lines. 

In order to be entitled to recover damages for 
injuries resulting from the erection and maintenance 
of a telephone line some right of plaintiff must have 
been violated thereby.S'* So, where a telephone line 
has been erected on a dedicated public road, with 
permission of the county but without consent of an 
abutting owner, an item of damage for the use of 
the road right of way will not be allowed against 
the company where the abutting owner has no 
superior right in the road right of way.^^ In an 
action for damages for trespass in cutting a strip 
of woodland and erecting a telephone line, plain¬ 
tiff’s measure of damages has been held properly 
based on the cutting of the timber, the making of a 
roadway, and the maintenance of the line, to the 
commencement of the action,^® and, since actions 
for future trespasses may be maintained, it has been 
held improper to allow damages for the entire value 
of the land taken and all damages that might ac¬ 
crue, on the assumption that defendant’s trespass 
would be permanent.S7 Qn the granting of a 


tur doctrine was held inapplicable to 
motorist's conduct, so that instruc¬ 
tion that deceased was prima facie 
negligrent if backing- of automobile 
onto sidewalk would not ordinarily 
have happened If decedent had used 
proper care was misleading.—Keller 
V. Pacific Telephone & Telegraph Co., 
supra. 

75- Ark.—^Western Union Telegraph 
Co. V. Turner, 77 S.W.2d 633, 190 
Ark. 97. 

N.D.—Meyer v. Burch, 170 N.W. 126, 
41 N.I>. 18. 

76. Verdict not authorized by the 
evidence 

Tex.—Southwestern Telegraph and 
Telephone Co. v. Ingrando, 66 S.W. 
1085, 27 Tex.Civ.App. 400. 

77. Pa.—Geiger v. Dowdy, 170 A. 
420, 111 Pa.Super. 485. 

78. Pindingg construed. 

<1) Where an unprecedented storm 
broke a telephone pole, which injured 
plaintifTs building, a finding by the 
court that the pole was unsubstan¬ 
tial at the places where it broke, and 
that the defects were the cause of 
the breaking, when other poles of 
less apparent strength were unin¬ 
jured, was not a finding that the pole 
was unfit and insufficient under ordi¬ 
nary circumstances.—Southwesteim 
Telegraph & Telephone Co. v. In¬ 
grando, 65 S.W. 1085, 27 Tex.Civ.App. 
400* I 


<2) Jury's special finding that tele¬ 
phone pole, with which automobile 
collided, was not so situated that it 
interfered with customary use of 
highway was held tantamount to 
finding that telephone company was 
not negligent in maintaining pole.— 
Price v. United Telephone Co., 26 P. 
2d 569, 138 Kan. 416. 

79. Pindiug supported by the evi¬ 
dence 

That injured party was nding in 
auto as a guest at time of collision.— 
Ohio Bell Telephone Co. v. Lung, 196 
N.E. 371, 129 Ohio St. 505. 

Fin ding s not supported by the evi¬ 
dence 

(1) That the falling of a telephone 
pole was caused by the manner in 
which certain guy wires were re¬ 
moved.—Johnson v. Northwestern 
Tel. Exch. Co., 65 N.W. 829, 64 Minn 
37. 

(2) That cable or equipment of tel¬ 
ephone company caused or contribut¬ 
ed to the fall of a brick which was 
frozen into the surface of the alley- 
way and on which an infant stumbled 
to his fall —Leonard v. Home Owners 
Loan Corp., 60 N.Y.S.2d 78, 270 App. 
Div. 363, 786, 867, affirmed 75 N.E.2d 
261, 297 NY. 103. 

Weight and sufficiency of tha evi¬ 
dence as relating to a verdict or 
findings see supra § 60. 

sa. Findings held iu conflict 
Jury’s findings that boy on runr 

73 


I ning board of automobile which 
struck a telephone pole was contribu- 
torily negligent, and that the man¬ 
ner in which approaching automobile 
was being driven was the sole proxi¬ 
mate cause of the accident, were 
on defensive issues and were in con¬ 
flict—^Alpine Tel. Corp. v. McCall, 184 
S.W 2d 830, 143 Tex. 335. 

81. Tex.—^Alpine Tel. Corp. v. Mc¬ 
Call, supra. 

82. Tex —^Alpine Tel. Corp. v. Mc¬ 
Call, supra. 

83. Tex.—^Alpine Tel. Corp, v. Mc¬ 
Call, supra 

84. Tex.—Continental Pipe Line Co. 
V. Gandy, Civ.App., 162 S.W.2d 755, 
error refused. 

85. Tex—Continental Pipe Line Co. 
V. Gandy, supra 

Damages for taking property to con¬ 
struct and maintain a telephone or 
telegraph line along a railroad 
right of way see Eminent Domain 
§ 148 b. 

Nominal damages for taking proper¬ 
ty for telephone or tej^egraph pur¬ 
poses where it was previously de¬ 
voted to public use or subjeqt to 
easement see Imminent Domain § 
157 b, 

86^ N.Y.—^Morrison v. Aimerican 
Tel., etc., Co., 101 NIY.S 140, 115 
App Div. 744. 

87. N.Y.—Morrison v, Aimerican 
Tel., etc., Co., sup^ra. 
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mandatory injunction compelling removal of poles 
the court may properly refuse to award any dam¬ 
ages where the evidence does not establish more 
than nominal damagcs.^^ 

The measure of damages for the unnecessary 
cutting of trees by a telephone or telegraph com¬ 
pany so as substantially to injure them, under a 
grant of the right to construct its line over and 
along premises and trim the trees thereon, has been 
held to be the difference between the value of the 
premises before and after the trees were cut and 
mutilated but, on the other hand, it has been held 
that the measure of damages for unreasonable 
cutting of trees in constructing a telephone line is 
the difference between the value of the land as it 
would have been if the cutting had been reasonable 
and what it was after the cutting, and not the dif¬ 
ference between the value"^ before and after the 
cutting.90 Plaintiff may not recover items of dam¬ 
age which he does not claim resulted from any 
improper or negligent erection or maintenance of a 
telephone line.^^ 

Exemplary damages. Exemplary damages cannot 
be awarded where an act of the telegraph or tele¬ 
phone company was merely negligent and not will¬ 
ful or intentional,^^ particularly where the com¬ 
pany’s acts were with the consent of the city and 
it does not appear that the company’s employees in¬ 
tended to act in other than a lawful manner and 


only nominal damages will be allowed where a tres¬ 
pass was committed by the company in ignorance 
of the fact that it was on plaintiffs property, and 
where it has repaired the injury complained of after 
the bringing of the action but, where the com¬ 
pany commits a trespass in a high-handed, malicious, 
and oppressive manner, punitive damages are recov- 
erable,®5 as where it negligently and wantonly 
destroys ornamental trees without permission of the 
owner,^^ particularly if the owner has previously 
refused his permission, and the work is conducted 
in his absence^*^ and over the protest of his wife,^^ 
and the company is not protected under such cir¬ 
cumstances by authorization of a city official. 
However, in an action against a telegraph company 
by the owner of property for the wrongful cutting 
of shade trees growing along a highway which 
passes through it, an oral license from a tenant not 
authorized to give it, if acted on in good faith, and 
the instructions of the company to its servants with 
respect to the manner of trimming trees along its 
line, if given in good faith, are competent to defeat 
or mitigate the recovery of exemplary damages, 
although not competent to prevent the recovery of 
full compensation.! 

Statutory triple damages. Under statutes in some 
jurisdictions a telephone or telegraph company may 
be liable for three times the actual damages sus¬ 
tained where it has cut or trimmed shade or orna¬ 
mental trees without the consent of the owner.^ 


V. SERVICE IN GENERAL 


§ 65. Duty to Furnish Service and Facilities 

A telegraph or telephone company may In good faith 
determine for itself the limits within which it will 
carry on its business, and the character of such business; 
but it should conduct its business in a manner con¬ 
ducive to the public benefit. 


A telegraph or telephone company, or the like, 
may in good faith determine for itself the limits 
within which it will carry on its business,^ and 
the character of such business.*^ Within the limits 
of its undertaking it is the duty of such a company, 


88. Ark,—Campbell v. Southwestern 
Telegrraph & Telephone Co., 158 S. 
W. 1085, 108 Ark. 569. 

62 C.J. P 77 note 82. 

88. N.Y.—^Nichols v. New York, etc, 
Tel., etc., Co., 110 N.Y.S. 326. 126 
App^Oiy. 184. 

62 C.n p 76 note 78. 

Compensatory damages for injuries 
to trees and shrubs generally see 
I>amagres § 85 c. 

j 1 ' 

Iowa.—^Meyer v. Standard T 9 I. 
.Co., as N.W. 300, 122 Iowa 514. 


91. Tex.—Continental Pipe Line Co. 
V. Gandy, Clv.App,, 162 IS.W.2d, 755, 
error refused. 


9^, —Western Union Tel. Co. v. 

,Eys.er, Colo., 91'U.S. 495, 23 L.EId. 

Tean-^o^tkwesterh TeL,' etd, XJb. v* 


Whiteman, 81 S.W. 76, 36 Tex.Civ. 
App, 163. 

93. Tex.—Erie Tel., etc, Co. v. Ken¬ 
nedy, 15 S.W. 704, 80 Tex. 71. 

94. Tex.—'Southwestern Tel., etc., Co. 
V. Whiteman, 81 S.W. 76, 36 Tex. 
Civ. App. 163. 

95. Mo.—Reber v. Bell Telephone 
Co. of Missouri, 190 S.W, 612, 196 
Mo.App. 69. 

62 C,J, p 77 note 86. 

96. Tenn,—Cumberland Tel., etc., 
Co. V. Poston, 20 S.yr. 1040. 94 
Tenn. 696. 

97. Miss.—Cumbentod Tel., etc,,. Oo. 
, ; V, Cassedy, 29 iSo. 762, 78 Miss. 656. 
98k Tehn.—Cumberland Tel., etc., Co. 

V. Shaw, 52 SW. 163, 102 Tenn. 
L 313. 

99.' Miss.—Cumberland Tel., etc., Co. 
' V. Cassedy,' 29 So. 762', 78 Miss. 66'6. 


1. Ohio.—Western Union Tel. Co. v. 
Smith. 59 NE. 890, 64 Ohio St, 106. 

2. Wis.—^Hurlbut v. Union Tele¬ 
phone Co. of Prairie du Chien, 169 
N.W, 308, 168 Wis. 125. 

3. Ark.—Montgomery v. Southwest 
Arkansas Telephone Co., 161 S.W, 
1060, no Ark. 480. 

^of ession 

The common^aw duty of a tele¬ 
phone company serve the public is 
limited^ by the ^company's profession 
of service, the extent and limits of 
such Frofessiom being questions of 
fact.—sSoiiithvestepi Bell Tel. Oo. v. 
Texas State Optical, Tex. Civ. App., 
253 S.W.2d 877. 

62 C.J. P 77 note 95. 

4. U.S.—^Delaware, etc., Tel. etc., Co. 
V. Delaware, Del., 60 F. 677, 2 C.C. 

:i A. L 
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as a public utility, to conduct its business in a man¬ 
ner conducive to the public benefit;^ and in gen¬ 
eral it is under an obligation to furnish, to the ex¬ 
tent of its ability so to do, reasonable service and 
facilities to persons who desire them and ccwnply 
with the company’s lawful requirements,® at uni¬ 
form and reasonable rates,and to transact its 
business with accuracy, promptness, and impartial¬ 
ity,* and to exercise due care in the discharge of 
its public duties,* 

A company is not bound to extend its service out¬ 
side or beyond the limits in good faith established 
by it,^^ or to furnish a service which it does not 
hold itself out as undertaking to furnish and which 
is not within the duties attached by law to its under- 
taking,^! or to furnish its service gratuitously 
and it may properly refuse to furnish its service for 
a purpose or business which is patently illegal or a 
public nuisance,^* although a mere suspicion that 
service is desired for an illegal or immoral pur¬ 
pose will not ordinarily justify its refusal.^^ Or¬ 
dinarily, a company is not authorized or required to 
investigate or regulate the public or private conduct 
of those who seek its services.^® A statutory pro¬ 


vision requiring such companies to serve all appli¬ 
cants should be reasonably construed and applied 
in such manner as not to lead to injustice or oppres- 
sion.i® 

A company operating private telegraph or tele¬ 
phone system for its own use only is under no duty 
to serve the public or to make its facilities availa¬ 
ble for use by the public,^'^ 

§ 66. - Character and Adequacy of Serv¬ 

ice and Facilities 

Ordinarily, it is the duty of a telegraph or tele¬ 
phone company, or the like, to furnish reasonably good 
service, and reasonably adequate facilities, and to 
exercise# in furnishing and maintaining such service 
and facilities, a character and degree of care, diligence, 
and skill commensurate with its undertaking. 

Ordinarily, it is the duty of a telegraph or tele¬ 
phone company, or the like, to furnish reasonably 
good service;^* and reasonably adequate facilities, 
and to exercise, in furnishing and maintaining such 
service and facilities, a character and degree of 
care, diligence, and skill commensurate with its 
undertakingand all reasonable and proper means 


6. Colo.—^Wolverton v. Mountain 

States Telephone & Telegraph Co., 
142 F. 165, 68 Colo. 5$, Ann.Cas. 
1916C 776. 

Service o& demand 

Where telephone company had de¬ 
voted its property to the public serv¬ 
ice, it was required to render service 
on demand.—State v, Tri-State Tele¬ 
phone & Telegraph Co., 284 N.W. 294, 
204 Minn. 616. 

6* Fa,—Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission, S6 A^2d 777, 349 Pa. 184, 
163 A.L.R. 457. 

Wis.—^Lodi Tel. Co. v. Public Service 
Commission, 55 N'.W.M 379, 262 
Wis. 416, opinion adhered to 57 N. 
W.2d 700, 262 Wis. 41$, 

62 C.J. p 77 note 99. 

Contract to avoid perfoxxnance of 
duty 

Telephone company, chartered to 
operate throughout certain territory, 
could not, by contract with individ¬ 
uals or anO'tJber corporation operat¬ 
ing connected telephone system, im¬ 
pair its power to perform public 
function or avoid performance of 
duty to furnish service.:—^Huntington 
Telephone Cow v, Public Utilities 
Commission, 170 A. 6T9, 118 Goniu 71. 

7. * lir.Y.—Foetal Telegaraph-Oablre Co. 
V. Associated Press, A27 NvE. 256, 
2r28'Nr.T. S70. 

62 O.J. p 77 note 1. 

8 . Del—Clemens v. W. U. Tel. Co., 
ZB A.2d 889, 3 Terry 138. 

Mo.— BeB 0 V. Citizens’ Telephone Co., 
287 aw. 466, 315 Mo. 1056., 


Tex.—Southwestern Bell Tel, Co. v, j 
Texas State Optical, Civ.App., 253 
S.W.2d 877. 

Bequest for service 

An owner of public telephone util¬ 
ity is under legal obligation to re¬ 
spond impartially to request for tel¬ 
ephone service of all who are within 
field in which owner professes to op¬ 
erate,-—In re Harding, S.D., 48 H.W. 
2d 834. 

0. Del.—Clemens v. W, U. Tel. Co., 
•28 A-2d 889, 3 Terry 138. 

, 1(K U.S.—Southern Bell Telephone 
& Telegraph Co. v. Town of Cal- 
i houn, D.C.S.C., 287 F. 381. 

62 CJT. p 78 note 3. 

11. Mass.—^Mentzer v. Kew England 
Telephone & Telegraph Co., 177 N. 
m 649, 276 Mass. 478. 

12. Ey,—Jones v. Cumberland Tele¬ 
phone & Telegraph Co., 130 aW. 
994, 140 Ky. 166. 

62 C.J, p 78 note 6. ' 

la D.C.—-Andrews y. Chesapeake & 
Potbmac Tei. Co., D.C., 83 F.Supp. 
9$6. 

Md.—^Howard Sports Daily v. Wel¬ 
ler, 18 A,2d 210, 179 Md. 355. 

NT.Y.—Shillitam v. YaJcntine, 53 
S.2d 127, 184 Misc. 77, modjfied on 
other grouhdh 56 Nr.T.S.M. 210^ 269 
App.DlV. 568, affiirm6d 71 H.E,2d 
450, 296 H.Y. 161, reargxirpent de-; 
nied 72 K.E.2d 36, 296 M.Y. 867. 
62 C.J. p 78 note 6. 

Discontinuance and refusal to re-. 

. atura t^ephone servioa for illeg^ 

80 


or immoral purposes see infra $ 
269. 

Duty^ to refuse service 

The facilities of a public utility, 
such as a telegraph or telephone 
company, may not be used for crim¬ 
inal purposes, and the utility has not 
only the right but a duty to refuse 
to render service for criminal pur¬ 
poses.—Andrews V, Chesapeake & 
Potomac Tel. Co., D.C.D.C., 83 F.Supp. 
966. 

14- Ind.—Western Union Tel. Co. v. 
Fergruson, 57 Ind. 496. 

15. Cal.—^People v. Brophy, 120 F. 
2d 946, 49 Cal.App.2d 15. 

16. U.S.—-Cumberland Telephone & 
Telegraph Co. v. Kelly, Tenn., 160 
F. 316, 87 aC.A. 268, 15 Ann.Cas. 
1210 . 

17- Ala.—^Alabama Public Service 
Commission v. Douisville & N*. R. 
Co.^ 89 So. 524, 206 Ala. 326. 

62 C.J,; p 76 note 9. 

(18. Minn.—State v. Four Bakes Tel- 
i ephone Co., 169 N.'W. 480'; 141 Minn. 

' ^ 124:'' ^ ' 

62 C.J: p 78 note 11. 

19. US.—Cumberland Telephone & 
i Telegraph Go. v. Kelly^ Tenn., 160 
; F. 316, 87 C.CA. 268, 15 Ann.Cas. 

1 

Minn.—State v. Folir lakes Tele-' 
■phone Co^ 158 lf.1v. 4ire, ill Minn. 

■ 124. '■ •' ■ ’ 

Ala.—^Vinson v. Southern Beli“ 
' Telephone & TetfegTaph Co., 66 So. 

100, 188 Ala. 292, B,R.A19150 45^0 

’ 4 . J' ' ^ , 
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and agencies within its control should be employed 
to secure effective, prompt, and accurate service ,21 
and all reasonable and proper care, skill, and effort 
should be exercised to afford and maintain suitable 
appliances, instruments, apparatus, and lines ,22 and 
a proper number of competent operators, agents, and 

servants.23 

The duty of a company is hot limited to the giving 
of what may have been regarded as adequate serv¬ 
ice at the time of its organization, but keeps pace 
with changing conditions, and requires the furnish¬ 
ing at any given time of service which is reasonably 
adequate in view of the conditions then existing.24 
So a company must provide itself with sufficient op¬ 
eratives and equipment reasonably to supply the 
public demand,25 and must thereafter increase same 
in accordance with increasing demands of busi¬ 
ness ;2 5 and in general it cannot justify a failure 
or refusal to furnish proper service or facilities 
on the ground of inadequacy of its equipment,2^ 
although it has been held that the lack of adequate 
equipment may be shown in mitigation of dam- 

ages.2S 

The adequacy of the service furnished is a mat¬ 
ter to be determined in the first instance by the state 
or the administrative agency to which it has dele 
gated its regulatory power, 2 9 and not by a patron 
of the companySO or, where the authority has been 
expressly conferred on a public utility commission, 
by the courts .21 A commission may, on proper evi¬ 
dence, determine that service presently furnished 
subscribers by one telephone company is inadequate, 
and that public convenience and necessity require 
that such persons be served by another corapany,22 
and it may so order even though its finding of in¬ 


adequate service was based solely on service costs.^^ 
Such a requirement does not deprive the first com¬ 
pany of any existing unqualified legal right^^ 

Remedies for inadequacy. The obligation of a 
company to furnish adequate service and facilities 
may be enforced, in a proper case, by compelling it 
to enlarge its plant or add to its equipment,25 or 
by an action for damages for its disregard of 
duty;26 and it seems that inadequacy or poor qual¬ 
ity of service may be set up by way of defense to 
an action by a company to compel the pa 3 Tnent of 
its charges.^*^ 

New methods of furnishing service may be adopt¬ 
ed provided such methods are reasonable.28 

§ 67. - Office Hours 

A company holding itself out to furnish telegraph 
or telephone service to the public is under a duty to 
keep its offices or stations open, for the acceptance and 
delivery of messages or the rendition of service, for 
such hours as may reasonably be demanded by the pub¬ 
lic convenience. 

A company holding itself out to furnish telegraph 
or telephone service to the public is under a duty 
to keep its offices or stations open, for the accept¬ 
ance and delivery of messages or the rendition of 
service, for such hours as may reasonably be de¬ 
manded by the public convenience.^^ It may pre¬ 
scribe reasonable rules and regulations as to the 
hours during which it will do business or furnish 
its service, as long as it does not attempt to evade 
or interfere with the performance of such duty.**® 
No contract between a company and a labor union 
as to hours of work of employees can be allowed to 
interfere with the public convenience with respect 


2rl. Ala.—^Vinson v. Southern Bell 
Telephone & Telegraph Co,, supra 
22. Ga.—Grlawson v. Southern Bell 
Telephone & Telegraph Co., 71 S. 
B. 747 , 9 Ge,jvpp. 450 . 

62 0»J. p 76 note 1 I 6 . 


231' A^“-V$nson V. Southern Bell 
Telephone & Telegraph Co., 66 So. 
♦ 16^0, 166 Ala. Lr.TLA1915C 450. 

©ew^-Crlawson v. Southern Bell Tel- 
J&: Telegraph Co,,* 71 S.E. 


24L —2u. s. Telephone Coi v. Cen¬ 

tral Union Telephone Cd., ' Ohio, 
202 B. 66/ 122 C-O.A. 66. ■ 

62 CltX p 76. note 17. | . 

Uni-oiE 

TeL Co., 21 S.11 211, 

7^§,, 27. 643, er- 

>br It* :§0ii40b2; 41. U, 

^ 

Union 


27. N.C.—Leavell v. Western Union 
Tel. Co,, supra. 

S.C—Gwynn v. Citizens’ Telephone 
Co, 48 S.E. 460, 69 S.C. 434, 104 
Am.S.R. 819, 67 L R.A. 111. 

62 C.J. p 79 note 20. 

23. S.C.—Gwynn v. Citizens* Tele¬ 
phone Co., supra. 

29 . Mo.—^Johnstown Telephone Co. 
V. Betkebile, App., 263 S.W. 466. 

30. Mo.—Johnstown Telephone Co. v. 
Berkebile, supra. 

31. Mo^-^otostown Tdlophope - > 1 

,Y. Bfrkehile, supra, 

32. ' Wis.-^liodi Tel. Co. v. Public' 
Service Commission, 55 Nr.W.2d 379,^ 
262 Wls. 416, opinion adhered to 57* 
N.W.sJd 700, 262 Wls, 416. 

33i Wis.—Lodi Tel. Oo. Fublip 
Service Commission, supra. , - ^ ^ | 

34. Wis.—Lodi Tel. ?Oo.*^>v. ..Public* 
^^rvi>ce Gc^mngbissio^ ^ ^ 


35. U.S. — Cumberland Telephone & 
Telegraph Co. v, Kelly, Tenn„ 160 
F. 316, 87 C.C.A. 268, 15 AnnCas. 
1210 

33. U.S.—Cumberland Telephone & 
Telegraph Co. v. Kelly, supra. 

Tenn.—Cumberland Telephone & Tel¬ 
egraph Co. V. Carter, 1 Tenn Civ. 
App. 750. 

37. Qa.—Atlanta Standard T^L Co. 
V. Porter, 48 S.B, 441, 117 Ga, 124. 

62 C.J. p 28. , 

38. Pa.—Pennsylvania Tel. Corp. v. 

Pennsylvania Public Utility Com- 
misslon,v 33 A2d 765, 153 Pa.Super. 
316.1 ' 

391 Kah.—Chicago, B-'' & Q. R. Co. 

V. Reedv 217 P. 322, 114 Kan. 120. 
62 C.J. p 79 note 30. 

40. ' Ala—Western Union Telegraph 
Co. V. Hiil, 50 So, 248, 163 Ala 18, 
f 23 L'R.A.,N.S., 648, 19 Ann-Cas. 

1058. 

V J9 31- 
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to the times at which the company’s offices or sta¬ 
tions should be opened or kept open for business.'*^ 

§ 68, - Interruptions of Service 

Where the service of a telegraph or telephone com¬ 
pany, or the like, Is interfered with. Interrupted, or 
rendered Ineffectual by causes not due to its negligence 
or under its control there is no breach of duty. 

A telegraph or telephone company is not an in¬ 
surer as to the maintenance of its service,^- and, 
where the service is interfered with, interrupted, or 
rendered ineffectual by causes not due to its negli¬ 
gence or under its control there is no breach of 
duty.^5 

Failure to restore service within reasonable time, 
A company is liable for damages resulting from its 
failure to repair its lines or equipment or to re¬ 
store service within a reasonable time.^^ 

I 69 , - Discontinuance of Service 

Ordinarily, a telegraph or telephone company en¬ 
gaged in serving the public cannot discontinue or aban¬ 
don such service without the consent of the state. 

Ordinarily, a telegraph or telephone company, or 
the like, engaged in serving the public cannot dis¬ 


continue or abandon such service without the con¬ 
sent of the s^tate.^^ Where a discontinuance of 
service is involuntary, however, and. caused by mat¬ 
ters outside the company’s control, the consent of 
the state is not necessary,^^ and the company cannot 
be compelled in such case to restore such service or 
to provide a substitute therefor.^*^ 

§ 70. Rules and Regulations of Company 

Subject to the regulatory power of the state, a 
company engaged in the business of furnishing telegraph 
or telephone service, or the like, to the public has the 
right to prescribe rules and regulations to govern the 
furnishing of its service or the use of its facilities, 
provided such regulations are reasonable and are not 
contrary to public policy. 

Subject to the regulatory power of the state, a 
company engaged in the business of furnishing tel¬ 
egraph or telephone service, or the like, to the pub¬ 
lic has the right to prescribe rules and regulations 
to govern the furnishing of its service or the use 
of its facilities, and to require conformance there¬ 
with by its patrons as a condition of serving or 
continuing to serve them,^8 provided such regula¬ 
tions are reasonable^^ and provided that they are 


41, Kan.—Chicago, B. & Q, R. Co. 

V. Reed, 217 P. 322, 114 Kan. 190. 

42, Ala.—^Vinson v. Southern Bell 
Telephone & Telegraph Co., 66 So. 
100, 188 Ala. 292, L.R.A.1915C 450. 

43 , Ala.—^Vinson v. Southern Bell 
Telephone & Telegraph Co., supra. 

Ky.—Eastern Kentucky Telephone & 
Telegraph Co. v. Hardwick, 106 S. 

W, 3^7, 32 Ky.U 682. 

44- Tenn,—Cumberland Telephone & 
Telegraph Co, v. Carter, 1 Tenn. 
Civ.App. 750. 

45. Ala—State v. Western Union 
Telegraph Co., 94 So, 466, 208 Ala 
228. 

Kan.—State v. Trego County Co-op. 
Telephone Co., 212 P. 902, 112 Kan. 
701. 

62 C.J. p 80 note 37. 

Consent of regulatory body to dis¬ 
continuance of service see infra 
§ 78. 

Discontinuance of service to individ¬ 
ual see infra § 269. 

Service held mot “abandoned’’ 

Where telegraph company proposed 
merely to close certain offices and 
have local telephone companies re¬ 
ceive and send telegraphic messages 
for transmission over telegraph com- 
pamy^Sf lines, no ■"abandonment" or 
withdrawal of service or facilities 
within the statute was contemplated. 
—State V. Western Union Tel. Co., 
Ohio Com.Pl., 86 ]S’.B.2d 479, affirmed, 
App., 97 lSr.B.2d 428. 

46. Ala.—State v. Western Union 


Telegraph Co., 94 So. 466, 208 Ala 
228. 

82 C.J. p 80 note 38. 

47. Ala.—State v. Western Union 
Telegraph Co., supra 

62 C.J. p 80 note 39. 

48. Ark.—Southwestern Bell Tel. Co. 

V. Lee, 140 S.W.2d 132, 200 Ark. 
318, appeal dismissed 61 S.Ct. 42, 
311 U.S. 609, 85 L.Ed. 386, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 
726, 85 L.Ed. 473—Southwestern 

Bell Tel, Co. v. Hanna, 140 S.W. 
2d 132, 200 Ark. 318, appeal dis¬ 
missed 61 S.Ct. 42, 311 U.S. 609, 
85 L.Ed. 386, rehearing denied 61 
S.Ct. 131, 311 U.S. 727, 85 L.Ed. 
473—Southeast Arkansas Telephone 
& Power Co. v. Allen, 87 S.W.2d 
35, 191 Ark. 520. 

Mass.—Wilkinson v. Kew England 
Tel. & Tel. Co., 97 Nr.E.2d 413, 327 
Mass. 132. 

N.T.—Leitner v. New York Telephone 
Co., 13 N.B2d 763, 277 N.T. 180, 
reargument denied 16 N.E2d 118, 
278 N.T. 698. 

62 C.J. p 80 note 42. 
lEftegulatioii. blndisg om oompaity 
Where regulations of telephone 
company had been approved by the 
department of public utilities, the 
duty to furnish service was to be 
performed in accordance with such 
regulations.—Wilkinson v. New Eng¬ 
land Tel. & Tel. Co., 97 N.E,2d 413, 
327 Mass. 132. 

49. Ark.—Southwestern Bell Tel. Co. 
V. Lee, 140 S.W.2d 132. 200 Ark. 
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318, appeal dismissed 61 S.Ct. 42, 
311 U.S. 609, 85 LEd. 386, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 726. 
85 L Ed. 473—Southwestern Bell 
Tel. Co. V. Hanna, 140 S.W.2d 132, 
200 Ark. 318, appeal dismissed 61 
set. 42, 311 U.S. 609. 85 L.Ed. 386, 
rehearing denied 61 S Ct. 131, 311 
U.S. 727. 85 L.Ed. 473—Southeast 
Arkansas Telephone & Power Co. v. 
Allen, 87 S.W.2d 35, 191 Ark. 520. 
62 C.J. p 80 note 43. 

Begxilatloii Impalrlngr service 

Company cannot announce a rule 
the effect of which would result in 
reducing, impairing, or rendering an 
inferior service with same appliances 
and facilities used in rendering 
standard or regular service, and 
thereby defeat effect of regulatory 
statutes.—Southwestern Bell Tel. Co. 
V. Lee, 146 S.W.2d 132, 200 Ark. 318, 
appeal dismissed 61 S.Ct. 42, 311 U, 
S. 609, 85 L,Ed. 386, rehearing denied 
61 S.Ct. 131, 311 U.S. 726, 86 L.Ed. 
473—Southwestern Bell Telephone 
Co. V. Hanna, 140 SW.2d 132, 200 
Ark. 318, appeal dismissed 61 S.Ct. 
42, 311 U.S. 609, 85 L.Ed. 386, re¬ 
hearing denied 61 S.Ct. 131, 311 U.S. 
^727, 85 L.m 473. ; , , 

Brae llmltiiig*' periodic ^ of telephone 
coxLversatioiL ^ 

Although interr^tlon of local tele¬ 
phone call after six minutes by auto¬ 
matic cut-off devic^ was npt incon¬ 
sistent with definition .of a ideal mes¬ 
sage contalnedf In telephone oompa^ 
ny's tariff under which company had 
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not contrary to public policy,^® and do not conflict 
or interfere with the public duties of the company.®^ 

Knowledge and consent of patrons. A patron 
who applies for, or avails himself of, a company’s 
service is bound by its lawful rules and regulations 
of which he has knowledge or notice but wheth¬ 
er or not he is bound when he has no such knowl¬ 
edge or notice is not settled by the authorities, 
it having been held, on the one hand, that a rule 
or regulation is not enforceable against a patron 
unless it is known to him and either expressly or 
impliedly assented to as part of the contract or 
transaction with the company,^^ and, on the other 
hand, that one dealing with a company is chargeable 
with knowledge of its rules and regulations,and 
is bound by them whether or not he has actual 
knowledge of their existence.^^ Rules and regula¬ 
tions on file with, and approved by, a public service 
commission are binding on the subscriber whether 
or not he has agreed to them.^'^ 

Statute requiring regulations to be published or 
posted in conspicuous places is intended to insure 
that patrons of the company shall have actual no- 


§§ 70-71 

tice of such regulations. 

Discretion in enforcement of rule. It has been 
held that a company must exercise a prudent dis¬ 
crimination in applying or relaxing its rules and 
regulations under unusual circumstances, since a 
rule otherwise reasonable may become oppressive 
and unreasonable if unreasonably applied.^^ 

§ 71. Discrimination 

It is the duty of a telegraph or telephone company to 
serve the public, or that part of the public which it has 
undertaken to serve, generally, impartially, and without 
arbitrary discrimination. 

Inasmuch as the business of furnishing telegraph 
or telephone service, or the like, is a quasi-public 
one, in many respects similar to that of common 
carriers, as shown supra § 7, it is the duty of a com¬ 
pany engaged in such business, like every other 
public utility, to serve the public, or that part of 
the public which it has undertaken to serve, gener¬ 
ally, impartially, and without arbitrary discrimina¬ 
tion, extending to every individual who desires to 
be served and who complies with the reasonable 
rules of the company equal service and facilities. 
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right of termination after five min¬ 
utes. tariff should be supplemented 
by description of the device in opera¬ 
tion as applied to all classes of serv¬ 
ice.—Pennsylvania Tel. Corp. v. 
Pennsylvania Public Utility Commis¬ 
sion, 33 A,2d 765, 153 Pa.Super, 316. 
Presumption of reasonableness 

A telephone company’s rules and 
regulations concerning public phone 
booth service are presumed to be rea¬ 
sonable when filed in compliance 
with public service law.—Leitner v. 
NTew York Telephone Co., 13 3Sr.E.2d 
763, 277 K.Y. 180, motion denied 298 
N.Y.S. 629, 261 App.Uiv. 887, reargu¬ 
ment denied 16 N.E 2d 118, 278 N.T. 
698. 

Buies or regnlatlo^ns held reasonable 

Cl) Provisions in tariffs of tele- 
phope company as filed with corpo¬ 
ration commission of Oklahoma, and 
as filed in other states and with 
Federal Communications Commis¬ 
sion, which prohibited use of for¬ 
eign attachments on telephone in¬ 
struments without approval of tele¬ 
phone company, are necessary, rea¬ 
sonable and in public interest.— 
Southwestern Bell Tel. Co. v. Dialite 
Dial Co., D.CiQkl., 102 F.Supp. ^72. 

(iy Regulation of private tele¬ 
phone company limiting local tele¬ 
phone calls to six minutes, or four 
times the length of the average hold¬ 
ing time of all subscribers using the 
exchange, wag not inherently unrea¬ 
sonable.—Pennsylvania Tel. Corp. v. 
Pennsylvania public Uti^lity Commis- 
sxooi, 33 A. 2d 765, 152 Pa Super. „316. 


(3) Other rules or regulations see 
62 C.J. p SO note 43 [d]. 

Buies or regulations held unreason¬ 
able 

(1) A telephone company rule that 
customer telephone service, as dis¬ 
tinguished from public and semi-pub¬ 
lic telephone service, is furnished 
only for use by customer or his fam¬ 
ily, employees or business associ¬ 
ate^, or persons residing in custom¬ 
er’s^ household except as the use of 
service may be extended to joint us¬ 
ers, and that company may refuse to 
install customer service or to per¬ 
mit such services to remain on prem¬ 
ises of public or semi-public char¬ 
acter, unless telephone is so located 
that it is not accessible for public 
use, is unenforceable as creating ar¬ 
bitrary and artificial classification 
without any sound basis in fact.— 
Southwestern Bell Tel, Co. v. Lee, 
140 S.W.2d 132, 200 Ark. 318, appeal 
dismissed 61 S Ct. 42, 311 U.S. 609, 
86 L Ed. 386, rehearing denied 61 S. 
Ct. 131, 311 U.S. 726, 85 L.Ed. 473 
—Southwestern Bell Tel. Co. v. Han¬ 
na, 140 S.W.2d 132, 200 Ark. 318, ap¬ 
peal dismissed 61 S.Ct. 42, 311 U.S. 
609, 85 LEd. 386„ rehearing denied 61 
S.Ct. 13 . 1 , 311 U.S. 727, 85 LEd. 473. 

(2> .Telephone company could not 
require customer to sujrrend^r statu¬ 
tory claim for penalties as condition 
on which company would render 
ephone service to customer—South¬ 
east Arkansas Telephone & Power 
Co. V. Allen, 87 S.W 2d 35. 191 Ark. 


50. Ark.—Southwestern Bell Tel. Co. 

v. Lee, 140 S.W.2d 132, 200 Ark. 
318, appeal dismissed 61 S.Ct. 42, 
311 US. 609, 85 L.Ed 386, rehear¬ 
ing denied 61 S Ct. 131, 311 U.S. 
726, 85 L.Ed. 473—Southwestern 

Bell Tel. Co. v. Hanna, 140 S W.2d 
132, 200 Ark. 318, appeal dismissed 
61 set. 42, 311 U.S. 609, 85 L.Ed. 
386, rehearing denied 61 S.Ct. 131, 
311 U.S. 727, 85 LEd. 473. 

62 C.J. p 81 note 44. 

51. Ind—Central Union Tel. Co. v. 
Swoveland, 42 N.E. 1035, 14 Ind. 
App. 341. 

62 C.J. p 81 note 45. 

52. Tex.—Western Union Telegraph 
Co. V. Neel, 2^5 S.W. as, 86 Tex. 368, 
40 Am.S.R. 847. 

62 C.J. p 81 note 46. 

53. Tex.—^Western Union Telegraph 
Co V. Neel, si^pra. 

54. Mo.—State v, Kinloch Telephone 
Co., 67 S.W. 684, 93 Mo.App. 349. 

55. Cal.-—John Bruener Co. v. West¬ 
ern Union Telegraph Co., 291 P. 
445, 108 Gal.App 243. 

62 C J. p 81 note 49. 

56. Cal.—John Bruener Co. v. West¬ 
ern Union Telegraph Co^, supra. 

62 C.J. p 81 note 50. 

57. U.S.—opiate v. Southern Bell Tel. 
& Tel. Co., r>.C,S C., 98 F-Supp. 355. 

sas*-T^x^^Western Union Telegraph 
•^Oo. V. Piper, Civ.App., 191 S.W. 817. 

59. U|!s.—Hewlett v. Western Union 

’^'=‘^egTaph Co., C.C Tenn., 28 F. 
18 L 

if' < i„ 
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on equal terms, under equal conditions.«<> In a 
number of jurisdictions statutes have been enacted 
which expressly recognize or declare such duty;®^ 
but it exists independent of statute, by reason of 
the inherent nature of such companies and their 
business,62 and such statutory provisions are mere¬ 
ly declaratory of the common law.63 

Use of patented instrument or device. The fact 
that an instrument or device used in the service is 
patented, and is used by or under a lease or license 
from the patentee or owner of the patent right, does 
not affect the application of the general rule or 
statutory provisions as to discrimination,6^ since, 
while a patentee on granting a lease or license may 
impose conditions and restrictions on the use of 
the patented article, as discussed in Patents § 250, 
if the lease or license is for a public use, it is neces¬ 
sarily subject to the general rules requiring such 
use to be for the benefit of the entire public and 
without discrimination,65 and any restrictions in 
the lease or license requiring discriminations on the 
part of the lessee or licensee are contrary to public 
policy and void.66 However, where a telephone 
company acquired a right only to the restricted use 
of a patented device, it was held that its duty to the 
public did not extend beyond that restricted use.67 


§ 72. - Nature and Forms 

a. In general 

b. Discriminations as to particular mat¬ 

ters 

a. In General 

It Is not every discrimination by a telegraph or tele¬ 
phone company, or the iike, in the furnishing or withhold¬ 
ing of its service or facilities, which is objectionable 
under the general rule requiring service to all proper 
applicants, but only such discriminations as are unjust 
or arbitrary. 

It is not every discrimination by a telegraph or 
telephone company, or the like, in the furnishing or 
withholding of its service or facilities, which is 
objectionable under the general rule requiring serv¬ 
ice to all proper applicants, but only such discrim¬ 
inations as are unjust or arbitrary,68 or, in other 
words, discriminations with respect to substantially 
similar services or facilities under substantially sim¬ 
ilar conditions69 to applicants of the same class 
or similarly situated.*^6 

Statutory provisions prohibiting improper dis¬ 
criminations, being merely declaratory of the com¬ 
mon law, should be construed in accordance with 
its principles in determining what constitutes an 
unjust discrimination,'^! and conduct which would 
not constitute unjust discrimination at common law 
is not objectionable under such a statute.'^2 Such 


•eo. Ala.—City of Birmingrham v. 
Southern Bell Telephone & Tele¬ 
graph Co., 176 So. 301, 234 Ala, 
526, followed in State v. Southern 
Bell Telephone & Telegrapli Co., 
176 So. 308, 234 Ala. 645. 

3.0.—^Miller v. Central Carolina Tel. 
Co., 8 S.B.2d 356, 134 S.C. 327, 127 
AJUn. 722. 

>62 C.J. p 81 note 66. 

ei. U.s.—Postal Cable Telegraph 
Co. V. Cumberland Telephone & 
Telegraph Co., C.C.Tenn., 177 F. 
726. 

62. N.T.—^Leighton v. Kew York Tel. 

Co., 61 Nr.T.S.2d ill2, 187 Misc. 132. 
Tex.—Southwestern Bell Tel. Co. v. 
Texas State Optical, Civ.App., 263 
S.W.2d 877. 

62 C.J. p 82 note 58. 

X r^y<=^g in "cla4mift6d” seotioiL di¬ 
rectory 

Texj—^Southwestern Bell TeL Co. v. 
Texas State Optical, supra. 

ComxuoiiL law n^ev myt fficspeikded: 

Statute enumerating the powers of 
home rule city and authorizing city 
to ju^escrihe rules with reference to 
public service corporations, does not 
sufspend the common-law rules per¬ 
taining to the duties of public serv¬ 
ice corporations, including telephone 
companies, as delineated by their pro¬ 


fessions of service, and does not pre¬ 
clude the exercise of preliminary ju¬ 
risdiction by courts as to matters 
arising from such common-law du¬ 
ties, when no regulation governing 
the matter has been enacted.—South¬ 
western Bell Tel. Co. v. Texas State 
Optical, supra, 

63. TT.S.—^Postal Cable Telegraph Co. 
V. Cumberland Telephone & Tele¬ 
graph Co., C.C.Tenn., 177 P. 726. 

$2 C.J. p 82 note 59. 

64. tJ.S.—Belaware, etc., Tel. Co. v. 
Delaware, Del., 60 F. 677, 2 C.C. 
A. 1. 

62 C.J. p 82 note 61. 

65. TJ.S.—-I>elaware, etc., Tel. Co. T. 

’ I>elaware, supra. 

62 C.J. p 82 note 6^. 

f 66. U.S.—^Postal Cable Telegraph 
Go. v, Cumberiand* Telephone & 
TeleIgTaph Co., C.C.Tenn., 177 F. 
726. 

62 C.J. p 82 note 66. 

67: Conn.—^American Rapid Tele- 
f graph Oo. v. Connecticut Telephone 
Co„ 49 Conn. 352, 44 Am.R. 237. 

68 . U.S.—Western Union Tel. Co. v. 
Call Pub. Co, Neb., 21 S.Ct. 561, 
181 U.S. 92, 45 L.Ed, 765. 

62 C.J. p 82 note 68. 

eOm U.S.—Cumberland TeL, etc., Co. 

84 


V. Kelly, Tenn., 160 F, 316, 87 C.C. 
A. 268, 15 Ann.Cas. 1210. 

Neb.—^Western Union Tel. Co. v. Call 
Pub. Co., 62 N.W. 606, 44 Neb. 326, 
48 Am.S.R. 729, 27 L.R.A. 622. 
Special contracts 

Alleged special contract between 
telephone company and owners of 
drug store that owners would not 
be liable for long-distance telephone 
calls unless actually made by them 
or expressly authorized by them was 
invalid and unenforceable under the 
rules of the public service commis¬ 
sion forbidding discrimination as to 
subscribers.—^Miller v. Central Caro¬ 
lina Tel. Co., 8 SE.2d 355, 194 S.C. 
327, 127 A.L..R. 722. 

. U.S.—rCumberland Telephone & 

T^egraph Coi v. Kelly, Tenn., 160 
F; 316, «7 GCJL 268, 15 Ann.Cas. 

62 C.J. p 83 note 70. 

71- U.S.—Cumberland Telephone & 
Telegraph Ca.,v. Kelly, supra. 
Tenn.—^Efdme Teje^hone Co. v. Peo- 
ple’Sb Te^ephonfe & Telegraph Co., 
141‘ &;•#. 845; 125 Tenix. 270, 43 L. 
ra-,n;^, 550. 

72. U.S.—Cumberland Telephone & 
Telegraph Co. v. Kelly, Tenn., 160 
F. 316, 87 C.C.A. 268, 15 AnnCas. 
1210 - 
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a statute is not limited to advantages in favor of, 
or disadvantages against, particular individuals, 
■whether persons or corporations, but extends to 
classes of persons affected by such discrimination, 
even though such classes are not fixed and may 
change from time to timeJS 

Whether or not a discrimination is unreasona¬ 
ble and unjust,”^*^ or whether it is justified by dis¬ 
similarities in the conditions and circumstances, 
is ordinarily a question of fact. 

Extending credit for charges. It has been held 
that the principle of impartiality extends to the 
granting or withholding of credit for charges as 
well as to the services and facilities fumished,^^ 
and that a company which makes a practice of ex¬ 
tending credit to one customer may not arbitrarily 
and with preferential purpose refuse to extend cred¬ 
it to other customers of like standing, *^7 although a 
company has a considerable discretion and it has 
been said that a refusal made in good faith should 
seldom be disturbed.*^^ There is also authority, 
however, for the view that a company may extend 
credit to such persons as it may deem proper, and 
refuse it to others, without thereby being guilty of 
unjust discrimination.'^^ 

Rides or regulations of company. Rules or regu¬ 
lations prescribed by a telegraph or telephone com¬ 
pany must, in order to be valid under the principle 
of impartiality, be applicable to all patrons alike 
and uniform in their operation, as far as is com¬ 
patible with their nature,and a company may not 
impose on particular persons regulations different 
from, and more onerous than, those applying to 


other persons, in the absence of any reasonable ba¬ 
sis for the discrimination.^^ An interpretation of a 
company’s rules which permits discriminations is 
invalid. 

It has been held, however, that where a rule is 
reasonable and uniform the fact that it has not 
been enforced in particular cases does not neces¬ 
sarily make its enforcement in other cases an un¬ 
just discrimination but there is also authority 
for the view that a patron may be unjustly dis¬ 
criminated against by the enforcement of a just and 
proper rule, where it is ignored in favor of others 
in like situation.S^ It has been suggested that, in 
view of the general principles as to discrimination, 
a company has no right to waive a rule or the en¬ 
forcement thereof in a particular case.^^ 

b. Discriminations as to Particular Matters 

(1) Refusal to serve 

(2) Rates and charges 

(3) Character and quality of service or 

facilities 

(1) Refusal to Serve 

A telegraph or telephone company may not arbitrar¬ 
ily refuse to furnish to a particular person services or fa¬ 
cilities which are of the character which it holds itself 
out to furnish to the public generally, or to the public 
of the applicant's class. 

A telegraph or telephone company may not ar¬ 
bitrarily refuse to furnish to a particular person 
services or facilities which are of the character 
which it holds itself out to furnish to the public gen¬ 
erally, or to the public of the applicant’s class.^® 


73. Pa.—^Bell Tel. €o. of Pennsyl¬ 
vania V. Pennsylvania Public Utili¬ 
ty Commission, 5 A.2d 410, 135 Pa. 
Super. 218, appeal dismissed 60 S. 
Ct. 411, 309 U.S. 30, 84 L.Ed. 563. 

74. U.S.—^Western Union Telegraph 
Co, V. Call Publishing Co., Neb., 
21 S.Ct 561, 181 U.S. 92, 46 L.Ed. 
765. 

N.T.—^New York Telephone Co. v, 
Siegel-Cooper Co., 96 N.E. 109, 202 
,N.T. 502, 36 L.R.A.,N.S., 660. 

.75i N.Y.—^Postal Telegraph-Cable 
Cow, Y. A:sspciated Ipressv 3.27 N.E. 
256, 228 N.Y. 370. 

76- N.Y;.—People ex rel. Western 
trnidn Telegraph Co. v. Public 
' Service Commion of New York, 
Second Dlst., 129 N.E. 220, 230 N. 
Y.' 95. 12 A.L.R, 9'60, motion diehTdd 
1?0 N.E. 933, 230 N.Y. 657. 

77. ^T.Y.—^People ex rel Western 
. l^iqn Tel^^h Co. v. Public 
, S5e|vice Commission, of New York, 
Secd;^d List., sup^ 


78. N.Y.—People ex rel. Western 
Union Telegraph Co. v. Public 
Service Commission of New York, 
Second Dist., supra. 

79. Ark.—Southwestern Telegraph & 
Telephone Co. v. Sharp & White, 
177 S.W. 25, 118 Ark. 641, L.R.A. 
1915E 323. 

62 C.J. p 83 note 84. 

80. Mass.—Western Union Tele¬ 
graph Co. V. Foster, 113 N.E. 192, 
224 Mass. 366, reversed on other 
grounds 36 S.Ct. 488, 247 U.S. 105, 
62 L.Ed. 1006. 

N.Y.—Atlantic & Pacific Telegraph 
Oo. V. Western Union Telegraph 
Co., 4 Ealy 527. 

81. Cal.—Western Union Telegraph 
Co. V. Commercial Pac. Cable Co., 
171 P. 317, 177 C^. 677, 

N.Y.—^Atlantic & Pacific Telegraph 
Co. V. Western Union Telegraph 
Co., 4 Daly 527. 

^ Ark.—Southwestern Bell TeL Cp. 
V. Lee, d40 S.W.2d 132, 200 Ark., 

[ 318, appeal dismissed 6^ ,S.Ct. 42, 

[ 311 U.B. ,609, 85, l^d./;|85, .re¬ 


hearing denied 61 S.Ct. 131, 311 U. 
S. 726, 85 L.Ed. 473—Southwestern 
Bell Tel. Co, v. Hanna, 140 S.W. 
2d 132, 200 Ark. 318, appeal dis¬ 
missed 61 S.Ct. 42, 311 U.S. 609, 
85 L.Ed. 386, rehearing d^ied 61 S. 
Ct. .131, 311 U.S. 727, 85 L^Ed. 473. 
83. Ark,—Southwestern Telegraph 
& Telephone Oo. v. Sharp & White, 
177 S.W. 26, 118 Ar^ 541, L.B.A. 
1915E 323. 

62 C.J. p 83 note 89. 

84- Iowa..--^lSmnmep ▼. Hattelsted, 
117 N.W. 660. 

83. Mo—^Kerns v. Western Union 
Telegraph Co., App., 198 S.W. 1132, 
Nev.—^Postal ’Telegraph-Cable Co. v, 
Howe, 211 P. 368, 46 Nev. 239. 

80. D.C.—Andrews v. Chesapeake & 
Potomac Teh Co., D.C., 83 F.Supp. 
966. 

Tex.^—Ck)ppti38 JtExls Qinoted In South¬ 
western Bell TeL Co. v. Texas State 
Optical, Civ.App., 253 S.W.2d 877, 
884. 

62 C.J. p 84 note 93- 
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So it may not refuse to serve a person on the ground 
that he is of bad character,or that he is engaged 
in immoral or illegal pursuits, where they have no 
connection with the service applied for.^^ How¬ 
ever, refusal of a telephone company to allow pub¬ 
lic telephone service in an establishment where 
bookmaking is carried on ordinarily does not vio¬ 
late a statute prohibiting unjust discrimination.^s 

A refusal to serve persons not complying with 
reasonable rules and regulations prescribed by the 
company does not constitute unjust discrimina¬ 
tion.Where a company is under no duty to give, 
and does not hold itself out as giving, service of 
particular kinds or in particular territory, a refusal 
to furnish such service is not rendered discrimina¬ 
tory by the fact that in particular other instances 
the company has consented to give it.^^ 

(2) Rates and Charges 

The obligation resting on telegraph and telephone 
companies, and the like, to render equal and undiscrim¬ 
inating service to ail proper applicants requires that the 
same charges shall be made to all persons in the same 


class for the furnishing of similar service, unless other¬ 
wise provided by statute. 

The obligation resting on telegraph and tele¬ 
phone companies, and the like, to render equal and 
undiscriminating service to all proper applicants 
clearly requires that the same charges shall be made 
to all persons in the same class for the furnishing 
of similar service,^2 unless otherwise provided by 
statute.93 So a company may not charge one pa¬ 
tron more than it charges others for the perform¬ 
ance of a similar service or the furnishing of sim¬ 
ilar facilities under similar conditions and in the 
application of this rule it is not material that a high¬ 
er rate charged to one patron than to others is not 
in itself unreasonable or excessive,95 since the 
charges of a company must not only be reasonable 
in themselves, under the ordinary rules as to rates 
and charges, but also, in order to avoid unjust dis¬ 
criminations, must be relatively reasonable.96 A 
discrimination in rates is not justified merely be¬ 
cause one patron transacts a larger amount of busi¬ 
ness with the company than another.97 


Duty "to remove extension, pliones to 
aix^ommodate applicants 
Telephone company was not liable 
to applicants for failure to supply 
them with telephone service, on 
ground that company could have re¬ 
moved extension telephones from res¬ 
idences of subscribers having more 
than one telephone.—^Leighton v. 
New York Tel. Co., 61 N.T.S.2d ill2, 
187 Misc. 132. 

87. D.C.—Andrews v. Chesapeake & 
Potomac Tel. Co., P.C., 83 P Supp. 
966. 

N.C.—Godwin v. Carolina Telephone 
& Telegraph Co., 48 S.B. 636, 136 
N.C. 258, 103 Am.S.H. 941, 67 L.R.A. 
251. 

Suspension or discontinuance of 
service see infra § 269. 

88* N.C.—Godwin v. Carolina Tele¬ 
phone & Telegraph Co., supra, 

89. N.Y.—Leitner v. New York Tel. 
Co.. 13 N.E.2d 763, 277 N.Y. 180, 
motion denied 298 N.Y.S. 629, 251 
App.Div. 887, reargument denied 16 
N.B.2d IIS, 278 N.Y. 598. 

Transxnittliig result of horse race 
Refusal of telephone company to 
transmit information concerning re¬ 
sult of horse race to poolroom in 
obedience to mandate of statute 
would not constitute "‘discrimination” 
within statutes requiring telephone 
company as public utility to render 
service without “discrimination.”— 
State V. Chesapeake & Potomac Tel. 
Co. of West Virginia, 4 S.B.2d 257, 
121 W.Va. 420. 

90 . Ark.—Southwestern Telegraph & 
Telephone Co. v. Danaher, 144 S. 


W- 925, 102 Ark. 547, reversed on 
other grounds 35 S Ct. 886, 238 U.S. 
482, 59 LEd. 1419, L.RA.1916A 

1208. 

62 C.J. p 84 note 96. 

91. U.S.—Pacific Telephone & Tele¬ 
graph Co. V. Anderson, D.C.Wash., 
196 F. 699. 

62 C.J. p 84 note 97. 

92. Ark.—Southwestern Bell Tel. Co. 
V. Lee, 140 S.W.2d 132, 200 Ark. 
318, appeal dismissed 61 S.Ct. 42, 
311 U.S. 609, 85 L.Ed. 386, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 726, 
85 L.Ed. 473—Southwestern Bell 
Tel. Co. V. Hanna, 140 S.W.2d 132, 
200 Ark. 318, appeal dismissed 61 
S Ct. 42, 311 U.S. 609, 85 L.Ed. 386, 
rehearing denied 61 S.Ct. 131, 311 
U.S. 727, 85 L.Ed. 473. 

Wis.—Lodi Tel. Co. v. Public Service 
Commission, 57 N.W.2d 700, 262 
Wis. 416. 

62 C.J, p 84 note 1. 

Reasonableness of rates as affected 
by discrimination see infra § 86 f. 

93. Wis.—People’s Telephone Co. v. 
Lewis, 138 N.W. 100, 151 Wis. 75. 

62 C.J. p 84 note 2, 

94. Ark.—Southwestern Bell Tel. 

Co. V. Lee, 140 SW.2d 132, 200 Ark. 
318, appeal dismissed 61 S.Ct. 42, 
3,11 U.S. 609, 85 LEd. 386, rehear¬ 
ing denied 61 S.Ct. 131, 311 U.S. 
726, 86 L Ed. 473—Southwestern 

Bell Tel. Co., v. Hanna, 140 S.W. 
2d 132, 200 Ark. 318, appeal dis¬ 
missed 61 S.Ct. 42, 311 U.S, 609, 
85 LEd. 386, rehearing denied 61 
S.Ct. 131,. 311 U.S. 727, 85 L.Ed 
473. 

62 C.J. p 85 note 3. 
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Biscrimixation held tULreasonahle 

A telephone company’s refusal to- 
install telephones at ordinary busi¬ 
ness rate in restaurants on campus 
of state university where telephones 
were being used by students, requir¬ 
ing increased rate or a promise that 
restaurateurs would not permit use 
of telephone by students if placed in 
inconspicuous place, was an unrea¬ 
sonable discrimination entitling res¬ 
taurateurs to recover penalties under 
statute, where no such demands were 
made of university book store and 
similar establishments.—Southwest¬ 
ern Bell Tel. Co. v. Lee, 140 S.W.2d 
132, 200 Ark. 318, appeal dismissed 
, 61 S.Ct. 42, 311 U.S. 609, 85 L.Ed 
386, rehearing denied 61 S.Ct. 131, 
311 U.S. 726, 85 L.Ed. 473^South- 
western Bell Tel. Co. v. Hanna, 140 
S.W.2d 132, 200 Ark. 318, appeal dis¬ 
missed 61 S.Ct. 42, 311 US, 609, 85 
L.Ed. 386, rehearing denied 61 S.Ct. 
131, 311 U.S. 727, 85 L.Ed. 473. 

95. Pa.—Bell Tel. Co. of Pennsylva¬ 
nia V. Pennsylvania Public Utility 
Commission, 6 A.2d 410, 136 Pa.Su- 
per. 218, appeal dismissed 60 S Ct. 
411, 309 US. 30, 84 L.Ed. 663. 

99, Xeb.—^V’estern Union Tel. Co. v. 
Call Pub. Co, 62 XW. 506, 44 Neb. 
326, 48 Am.SR. 729, 27 L.R.A. 622. 
N.Y.—^New York Telephone Co, v. 
Siegel-Cooper Co., 96 N.U. 109, 202* 
N.Y. 502, 36 L.R.A.,N.S., 560. 

97. Neb.—Western Union Tel. Co. v- 
Call jPub. Co„ 62 N.W. 506, 44 Neb. 
326, 48 AmS.R. 729, 27 6^2. 
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Not every discrimination as to rates is objection¬ 
able, but only such a discrimination as under the 
circumstances is unreasonable and unjust so 
discriminations founded on reason and justice may 
be made,^^ and different rates may be charged to 
different patrons where there are substantial dif¬ 
ferences in the character of the services rendered 
or facilities furnished, or differences in the condi¬ 
tions and circumstances affecting the inconvenience 
and expense to the company of giving the service 
or furnishing the facilities.^ Thus, the allowance 
of reduced rates to clergymen and charitable in¬ 
stitutions has been held not to constitute an unjust 
discrimination.^ The mere fact that rates of one 
company differ from those of another company does 
not constitute a discrimination.^ 

In cases where rate discrimination is allowed, 
the difference in rates must be reasonably propor¬ 
tionate to the difference in the conditions justifying 
a discrimination;^ and no different rates may be 
charged because of a difference in conditions due to 
the conduct of the company, as in using a direct 
route for one patron's business and a longer and 
more expensive route for another's.^ 

Evidence of numerous other contracts for serv¬ 
ice at a rate below that charged to plaintiff estab¬ 
lishes a prima facie case of discrimination.® Where 
a particular patron is charged at a higher rate than 


that applied to others, the company has the burden 
of showing that the discrimination is justifiable;'^ 
but, if a difference in conditions is shown justifying 
a discrimination, the burden is on the person com¬ 
plaining to show the injustice of the amount there¬ 
of.® 

General rules apply to the weight and sufficiency 
of evidence in cases against a telegraph or tele¬ 
phone company involving an alleged discrimination 
in rates.® 

Serving municipalities free or at reduced rates. 
It has been held that in so far as service to a mu¬ 
nicipality without charge or at rates less than those 
charged to the public generally causes the company 
to charge other patrons more than would otherwise 
be necessary or reasonable it constitutes unjust dis¬ 
crimination.^® There is, however, authority for the 
contrary view, that such service is not unjustly dis¬ 
criminatory, because of the advantage therefrom to 
the public and a city or county has been held 
not to be, in its governmental capacity, within a 
statute prohibiting discriminations in favor of any 
person or corporation, so that such statute is not 
violated by giving service free or at reduced rates 
to municipal departments or officials.^® 

Gratuitous service to another company. Gratui¬ 
tous service to another company constitutes an un¬ 
just discrimination.^® 


33 . Kel).—Western Union Tel. Co. v. 

Call Pub. Co., supra. 

^2 C.J. p 85 note 7. 

S9. Wis.—City of Superior v. I>oug- 
las County Telephone Go., 122 NT. 
W. 1023, 141 Wis. 363. 

'62 C.J. p 85 note 8. 

a. IST.T.—Postal Telegraph-Cable Co. 
V. Associated Press, 127 IST.E. 256, 
228 N-Y. 370. 

'62 C.J. p 85 note 9. 
i62 C.J. p 95 notes 53, 54. 

^ N.Y.—NTew York Telephone Co. v. 
Siegel-Cooper Co., 96 N.E. 109, 
•202 N.Y. 502, 36 L.R.A.,]Sr.S., 560. 

€2 C.J. p 85 note 7 [a]. 

Crime preventioix assoda'fclOB. 

A crime prevention association was 
not a ‘‘charitable institution” within 
telephone company’s tariff providing 
for ^ discount for such institutions 
and excluding associations whose 
principal work was. imptofffi^rrmoral 
Stapiafds nr reforming’ — 

CrimS prevention of Pennsyl¬ 

vania V. Public Utility Commission, 
3^ A^2d 813, l5l Pa.Super. 305. 

.3* Pa.—^Bell Tel. Co., of Pennsylva¬ 
nia V. Pennsylvania Public Utility 
Commission, 5 A.2d 410, 135 Pa. 
'Super. 218, api^^l' (dismissed 60 
B.Ct, CLl, 309 U.S. 3b, 84 '563. 


4. U.S—^Western Union Tel. Co. v. 
Call Pub. Co, Neb., 21 S.Ct. 661, 
181 U.S. 92, 45 L,Bd. 765. 

N.Y.—^Postal Telegraph-Cable Co. v. 
Associated Press, 127 N.E. 256, 
228 N.Y. 370. 

5. N.C.—Leavell v. Western Union 
Tel. Co., 21 S.E. 391, 116 N.C. 211, 
47 Am,S.R. 798, 27 L.II.A. 843, er¬ 
ror dismissed 17 S Ct. 1002, 41 L. 
Ed. 1187. 

6. N.Y.—Postal Telegraph-Cable Co. 
V. Associated Press, 171 N.Y.S. 791, 
184 App.Div. 590, affirmed 127 N.E, 
266, 228 N.Y. 370. 

7. N.Y.—Postal Telegraph-Cable Co. 
V. Associated Press, 127 N.E. 256, 
228 N.Y. 370. 

8. Neb.—Western Union Tel. Co. v. 
Call Pub. Co., &2i2^.W. 506, 44 Neb. 
320,.48 Am,S.R. 729, 27 Lr.R.A. 622. 

8. Evidence h^d gnffl:<dent ' 

(1> Evidence sustained finding of 
public utility commission that crime 
prevention association was principal¬ 
ly engaged in work of elevating mor¬ 
al standards and reforming habits of 
boys, and that association’s recrea¬ 
tion activities were incidental to the 
main purpose.—Crime Prevention 


Ass’n of Philadelphia v. Pennsyl¬ 
vania Public Utility Commission, 30 
A.2d 813, 151 Pa.Super. 305. 

(2) Evidence that rates for Intra- 
s'tate telephone service of telephone 
company were from five to twenty 
cents higher than rates of another 
company using same facilities for in¬ 
terstate service, for a like or even 
greater distance, sustained finding by 
public utility commission of unrea¬ 
sonable discrimination against intra¬ 
state patrons in violation of statute. 
—Bell Tel. Co. of Pennsylvania v. 
Pennsylvania Public Utility Commis¬ 
sion, 6 A.2d 410, 135 Pa.Super. 218, 
appeal dismissed 60 S.Ct. 411, 309 
U.S. 30, 84 L.Ed. 563. 

10. Ind.'—Winfield v. Public Service 
Commission of Indiana, 118 N.E. 
631, 187 Ind. 53. 

11. Wis.—City of Superior v. Doug¬ 
las County Telephone Co., 122 N.W, 
1022^, 141 Wis. 363. 

12. PIa.-^tate v. Peninsular Tele- 
Jihone Co.; 75 So. 201, 73 Fla. 913, 
U A.L.R. 601. 

18. Kan.—State v. Southwestern 
Bell Telephone Co., 170 P. 26, 102 
Kan. 318, L.R.A.1918E 299. 
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(3) Character and Quality of Service or Fa¬ 
cilities 

A telegraph or telephone company, or the like, Is 
without right to discriminate arbitrarily or unjustly be¬ 
tween different patrons with respect to the character or 
quality of the services or facilities furnished. 

A telegraph or telephone company, or the like, 
is without right to discriminate arbitrarily or un¬ 
justly between different patrons with respect to the 
character or quality of the services or facilities fur¬ 
nished.^^ One patron must be furnished as modern 
and thoroughly equipped instruments and apparatus 
as any other patron of the same class and, on 
the other hand, no patron can rightfully demand fa¬ 
cilities different from, or more than, those furnished 
to other patrons of the same class.^® Furnishing ex¬ 
tra facilities for extra pay, however, is not discrim¬ 
ination as long as all patrons under the same con¬ 
ditions are treated alike.^^ 

§73. - Remedies 

An action at law will lie against a telegraph or tele¬ 
phone company for damages for an unjustified refusal to 
serve or furnish facilities; and in an action ex delicto 
punitive damages may be recovered where the refusal to 
furnish service has amounted to a willful and conscious 
invasion of the plaintiff’s rights. 


An action at law will lie for damages for an un¬ 
justified refusal to serve or furnish facilities 
and, where the action is ex delicto, punitive dam¬ 
ages are recoverable where the refusal to furnish 
service has amounted to a willful and conscious 
invasion of plaintiff’s rights,^® although there can 
be no recovery of punitive damages for mere neg¬ 
ligence or honest mistake,-® or where the failure 
to furnish service or facilities demanded was due 
merely to the inadequacy of the company’s equip- 
ment.^i 

A patron against whom the company, in contract¬ 
ing with him to furnish its service, has discriminat¬ 
ed unjustly as to rates may elect to rescind the con¬ 
tract, and on so doing is not required to surren¬ 
der the service,but may retain it and pay for its 
reasonable value, not exceeding the rates charged 
to other patrons.24 The fact that a rate or charge 
was discriminatory and excessive may be shown 
in an action by the company to compel its payment.^^ 

A person seeking to compel a company to restore 
service may resort directly to the court and is not 
confined to a resort to a commission where he ad¬ 
mits the validity of the commission’s tariff regula¬ 
tion on which the company bases its refusal to re¬ 
store service.^® 


VI. REGULATION 


§ 74. In General 

One engaged in the business ef furnishing telegraph 
or telephone service, or the like, to the public is subject 
to regulation by public authority, and Interstate and 


foreign communication Is subject to regulation by con¬ 
gress. 

Because of the quasi-public nature of the busi¬ 
ness, like every other public utility, as discussed in 


14. Tex.—Corpus Jaxia quoted in 

Southwestern Bell Tel. Co. v. Tex¬ 
as State Optical, Civ.App., 263 S.W. 
2d 877, 884. 

62 C.X p 86 note 20. 

Contract for ref^ence service 
Where telephone company custom¬ 
arily offered reference service to all 
subscribers who had their numbers 
chang'ed, a contract providing" for 
such reference service was not dis¬ 
criminatory.—Clay V. Chesapeake & 
Potomac TeX. Co., 184 P.2d 995, 87 
U.S.App.r>.C. 284. 

XTse of automatic cnt-off device 

Telephone service was not ^'dis- 
criminatory” because it included use 
of automatic cut-off device to termi¬ 
nate local telephone conversations 
after six minutes except on incoming 
calls to private branch exchanges 
and subscribers served with more 
than one trunk line with a rotary 
mechanism making a connection with 
any one of a series of telephones. 


not then in use.—^Pennsylvania Tel. 
Corp. V. Pennsylvania Public Utility 
Commission, 33 A.2d 765, 153 PaSu- 
per. 316. / 

15. R.I.—Gardner v. Providence Tel. 
Co., 49 A- 1604, 23 R.I. 262, 7 Am. 
Electr.Cas. 867, 6© A. 1014, 23 R. 
I. 312, 56 U.R.A. 113. 

: 62 C.J. p 86 note 21. 

16. Ohio —Building Industries Ex¬ 
hibit v. Public Utilities Commis¬ 
sion, 80 NE.2d 836, 150 Ohio St. 
251. 

62 C,J. p 86 note 2^. 

17. Ky.—City of Campbellsville v. 
Taylor County Telephone Co,, 18 
S.W.2d 305, 229 Ky. 843. 

18. Ga—Southern Bell T^ephone & 
Telegraph C<k y, Earle, 45 S.El 319, 
118 Ga. 60t€» t 

62 C.J. p 87 note 29. 

19. Ga—Southern Bell Telephone & 
Telegraph Co. v. Earle, supra 

62 C.J. p 87 note 30., , 


20. I>.C.—Chesapeake & Potomac 
Tel. Co. V. Clay, 194 F.2d 888, 90 U. 
S.App.D.C. 206. 

62 C.J. p 87 note 31. 

21. S.C—Gwynn v. Citizens’ Tel. 
Oo., 48 S.E. 460, 69 S.C. 434, 104 
Am.S.R. 819, 67 L..R.A 111. 

^22. H.Y.—Postal Telegraph-Cable 

, Co. V. Associated Press, 162 N.Y.S. 

4, 176 App Div. 538. 

62 C.J. p 87 note 33, ' ^ 

2^ l^'.Y.—Postal Telegraph-Cabl^ 

Co. V* Associated Press, supra 

24. IT.Y.—^Postal 'Telegraph-Cable 

> Co.‘V. Associated Press,! supra 

Tele|>hlbu4 Uo. v.. 
daroMna ^ Telei>lfcbhe & T^^xaphi 
Co., T4 S.E. 636. 0.59 K.C. 9. 

62 a J. p 8f note 36. 

25. N.Y.—^Postal Telegraph-Cable 

Co. V. Associated Press, 127 N.E. 
256, 228 liF.T. 370. * ^ 

U.S.—‘B^cBride v. W- U. ifeL. C^.,. 
aA^pal., 171 F.2df 1. , ^ ^ 


I 
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Public Utilities §§ 10-12, one engaged in the busi¬ 
ness of furnishing telegraph^^ or telephone's serv¬ 
ice to the public, or such other business involving 
the transmission of intelligence by electricity as 
ticker or market quotation service,29 electric ‘bur¬ 
glar or fire alarm service, discussed infra § 279, or 
wireless telegraph service or radio broadcasting, 
infra § 292 et seq, is subject to control and regu¬ 
lation by public authority for the common good, 
not only as to the public safety, security, and con¬ 
venience,but also as to charges^i and discrimina¬ 
tions and the rule applies whether the business 
is carried on by a corporation or a natural person^^ 
or a copartnership,and applies as well to mutual 
companies as to stock or other companies, where 
they are offering or furnishing service to the gen¬ 
eral public.25 Strictly private business of a tele¬ 
phone or telegraph company, however, not consti¬ 
tuting any part of its business with the general pub¬ 
lic, is not subject to regulation by law,^^ nor is 


a telephone or telegraph system which is maintained 
for the private use of particular persons and not 
for service to the general public.^*^ 

The regulatory authority is a legislative func- 
tion,^^ founded in the police power, 39 and a legis¬ 
lative body cannot by contract or otherwise surren¬ 
der such power or deprive itself of the right to 
make proper police regulations governing the busi¬ 
ness and service of such a company,^9 nor is the 
making of proper regulations prevented by the ex¬ 
istence of a contract between the company and an¬ 
other which may thereby be rendered partially or 
wholly invalid.*^^ The federal Post Roads Act of 
July 24, 1866, was held not to preclude the exercise 
of such power by a state, ^2 nor is the regulatory 
power of the state precluded by the fact that the 
instruments and appliances used by such utilities 
are patented under the laws of the United States.'*^ 

Interstate and foreign communication is subject 


27. Ind.—state v. Western Union 
Telegraph Co,, 87 N.E, 641, 172 Ind. 
20 . 

62 C.J. p 88 note 39. 

Regulation of: 

Construction, equipment, and 
maintenance see supra §§ 35-39. 
Right to engage in business and 
construct lines and system see 
supra § 20. 

Right of company to prescribe rules 
for conduct of its business and 
furnishing of service see supra § 
70. 

28. Colo.—People ex rel. Public Util¬ 
ities Commission v. Mountain 
States Tel. & Tel. Co., 243 P.2d 
397, 125 Colo. 167. 

Iowa.—State v. Northwestern Bell 
Tel. Co., 240 N.W. 252, 214 Iowa 
HOG. 

Miss.—Crltz V. Southern Bell Tele¬ 
phone & Telegraph Co,, 17S So, 430, 
178 Miss. 323. 

N.J —State V. Trafldc Tel. Workers* 
Federation of N. J., 66 A. 2d 616, 
2 N.J. 335, 9 A.L.R.2d 854. 

Fa.—^Bell Telephone Co. of Pennsyl¬ 
vania V. Lewis, 177 A 36, 317 Pa, 
387, appeal dismissed Bell Tele¬ 
phone Co. of Pennsylvania v. Van 
Byke^ 66 RCt. 93, 296 U.S. 633, 80 
379. s 

6=2 OJf. p 88 note 40, 

1^ ind.—Western Union ' T^egraph 

i Cei V. state, N,Wj 10%, 165 Ind. 

M«ts&.-;-Western Union, Telegraph' Co, 
‘Foster; ^113 N.E. i92, 224 Mass, 

’ reversed on other' grounds 38 
S.Ct. 438, 247 U.S. 105; 62 IlEd. 

o 1006 . ' ^ i ^. , , ? t 

or»msfififeet q^uotatlbn service 

1 See'" ^2-^5. ‘ 


30. U.S.—^Western Union Tel. Co. v. 
Myatt, C.C.Kan.. 98 F. 335. 

Wash.—State v. Skagit River Tele¬ 
phone & Telegraph Co., 147 P. 885, 
151 P. 1122, 85 Wash. 29, modified 
on other grounds 155 P. 144, 89 
Wash. 625. 

Regulation of service and facilities 
to be furnished see infra S§ 77- 
79. 

31. U.S.—Western Union Tel. Co. v. 
Myatt, C.C.Kaai., 98 F. 335. 

Regulation of rates and charges see 
infra § 85 et seq. 

32. U.S.—^Western Union Tel. Co. v. 
Myatt, supra. 

Discriminations in general see supra 
§§ 71-73. 

33. Okl.—^Hine v. Wadlington, 109! 
P. 301, 26 Okl. 389. 

W.Va—Lowther v. Bridgeman, 50 S. 
E. 410, 57 W.Va. 306. 

34. Minn.—State v. Four Lakes Tel¬ 
ephone Co., 169 N.W. 480, 14,1 Minn. 
124. 

35. Ill.—State Public Utilities Com¬ 
mission V. Noble, 113 N.E. 910, 275 
Ill. 121. 

62 C.J. p 88 note 53. 

36. U.S.—rChesapeake & Potomac 
Telephone tOa v. Manning, D.C., 22 
S.Ct. 881, 186 U.S. 238, 46 L.Ed. 
1144- 

62 C.J. p 89 note 64. 

37- IlL—State Publio Utilities Com- 
missiom V, Oskaw Vall^ Mut. Tel¬ 
ephone Ass’n, 118 N.E. 760, 282 IlL 
336 

62 aj. p 89 note 56. 

38- Neb.—Nebraska Telephone Co. 
V. State, 76 NW. 171, 65‘Neb: 627, 
45 L.R-A 113. 


39. Ind.—Hockett v. State, 6 N.E. 
178, 105 Ind. 250, 55 Am.R. 201. 

62 C.J. p 89 note 57. 

40. U.S.—Michigan Tel. Co. v. City 
of Charlotte, C.C.Mich., 93 P. 11, 
appeal dismissed 98 P. 1006. 38 C. 
C.A. 695. 

62 C.J. p 89 note 58. 

Fresnmptioa. 

Constitutional provision authoriz¬ 
ing telegraph and telephone compa¬ 
nies to construct and maintain tele¬ 
graph lines within state and provid¬ 
ing for reasonable regulation there¬ 
of by general assembly was held not 
: to exclude telephone companies by 
implication from legislative control, 
since presumption that state has sur¬ 
rendered its power of regulation by 
constitutional provision will not be 
indulged unless such intention is 
clearly expressed or is necessarily 
implied.—Southern Bell Telephone ^ 
Telegraph Co. v. City of L<misvi4ie, 
96 S.W.2d 695, 365 Ky. 286. 

41. Ind.—Public Service Commis¬ 
sion V. Girton, 128 N.E. 690, 189 
Ind. 627—^Northern Indiana & 
Southern Michlgsm'Telephone, Tel- 
egrraph & Cable Co. v. People’s Mut 
Telephone Co. of La Grange, 119 
N.E. 212,. 187 Ind. 486. 

42. U.S—^Michigan Tel. Cou v. City 
of Charlotte, C-C.Mich., 93, F. 11, 
appeal dismissed 98 F. 1006, 38 C 

I §95- I 

62 C.J. p 89 note 60. 

Application ^d effect of Post Roads 
Act as to telegraph and telephone 
companies in general see supra S 
, 24 . ‘ ; 

43w In4.—HockOtt v. State, 5 N.E. 

178, 105 Ind. 250, 65 Am.R. 201. 

61 aJ. p 88 note 47. 
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to regulation by congress,^^ since the transmission 
of intelligence and information across state lines 
by telegraph or telephone constitutes interstate com¬ 
merce, as discussed generally in Commerce § 31. 

§ 75. Statutory and Municipal Regulations in 
General 

Telegraph or telephone service is subject to all 
statutory and municipal regulations falling properly with¬ 
in the police power of the state or a municipal corpora¬ 
tion. The Federal Communications Act regulating inter¬ 
state and foreign communication by wire was enacted 
to protect the public interest and to insure uniformity of 
regulation. 

In accordance with the power to regulate tele¬ 
graph or telephone service, as discussed supra § 74, 
such service is subject to all statutory and munici¬ 
pal regulations falling properly within the police 
power of the state or a municipal corporation.^^ 
Such regulations, however, must be reasonable, 
and unjust or unreasonable regulations are not en¬ 
forceable,^”^ and the exclusive powers of congress 
with respect to interstate commerce do not pre¬ 
vent the making of proper local regulations,^^ 
the power is subject to certain constitutional limi¬ 
tations.'^^ Thus the right to occupy streets under 
an ordinance granting a franchise to erect poles 
and wires is subject to the valid exercise of the mu¬ 


nicipal police power,and the fact that such a 
utility is operating and maintaining its lines in a 
municipal corporation under a grant from the fed¬ 
eral government and from the state does not ex¬ 
empt it from the effect of reasonable regulatory 
ordinances.51 A municipal corporation cannot sur¬ 
render this power or deprive itself of the right to 
make such proper police regulations.^^ Although 
the power of municipal corporations to regulate 
and control the telegraph and telephone business is 
derived from the legislature,and limited accord¬ 
ingly,54 their authority is proportionate to, and 
commensurate with, the public necessity for the 
protection of the public health, safety, necessity, 
and convenience ;55 but it may not be arbitrarily 
misused, or extended to a denial of private rights.55 
General rules governing the construction of statutes 
apply to statutes and ordinances regulating tele¬ 
graphic and telephonic utilities,57 and statutes will 
not be treated as repealing existing laws relating 
to such utilities unless they are in direct conflict 
therewith.58 

Pursuant to the power of congress to regulate 
interstate and foreign communication by wire, the 
Federal Communications Act, 47 U.S.CA. § 151 et 
seq, was enacted to secure and protect the public 
interest59 and to insure uniformity of regulation.50 


44 . xj S.—Sablowsky v, IT. S., C.C.A. 
Pa., 101 F.2d 183. 

45. Fla—^King v. Seamon, 59 So.2d 
859—Southern Bell Tel. & Tel. Co. 
V. State ex rel. Transradio Press 
Service, 63 So.2d 863—Mclnerney 
V. Ervin, 46 So. 2d 548. 

43 C.J. p 436 note 12. 

SolldtatioiL of funds 

City ordinance prohibiting: solici¬ 
tation of funds for charitable pur- 
iposes without securing: permit from 
charity solicitations commission was 
not void as prohibiting solicitation of 
funds by telephone.—Ex parte Wil¬ 
liams, 139 S.W.2d 485, 345 Mo. 1121, 
certiorari denied Williams v. Golden, 
61 S.Ct. 42, 311 U.a 675, 86 L.Ed. 
434. 

XTndex statutory provisions relating 
to costs in an action, with respect 
to determination of jurisdiction of 
county court, a public utility, and 
especially a telephone company, is to 
be deemed a “resident'* of any coun¬ 
ty in which it carries on a telephone 
business.—Schmidt v. New York Tel. 
Co., 14 N.Y.S.2d 467, 171 Misc. 805. 

46. U.S,—Southern Bell Telephone 
& Telegraph Co. v. Town of Cal¬ 
houn, D.C.S.C., 287 P, S81. 

Colo.—People ex rel. Public Utilities 
Commission v. Mountain States 
Tel, & Tel. Co., 243 P.2d 397, 125 
Colo. 167. 

43 C.J. p 437 note 21. 


Reasonableness of municipal regula¬ 
tions generally see Municipal Cor¬ 
porations § 148. 

47- Ala.—^Alabama Public Service 
Commission v. Western Union Tel¬ 
egraph Co., 94 So. 472, 208 Ala. 
243, 

48. U.S.—^Michigan Tel. Co. v. Char¬ 
lotte, C C.Mich., 93 F. 11, appeal 
dismissed 98 P. 1006, 38 C.C.A. 695 
—Mutual Union Tel. Co. v. Chica¬ 
go, C.C.Ill., .16 P. 309, 11 Biss. 539. 

Power of congress over commerce 
see Commerce §§ 6”8, 

49. U.S.—^Western Union Tel. Co. v. 
Myatt, C.C.Kan., 98 F. 835. 

La.—Swayze v. Monroe, 116 La. 643, 
40 So. 926. 

50. Tenn—Southern Bell Tel. & Tel. 
Co. V. City of Nashville, 243 S.W. 
2d 617, 35 Tenn,App. 207. 

51. Wash.—City of Seattle v. W. U. 
Tel. Co., 153 P.2d 859, 21 Wash.2d 
838. 

52. U.S.—^Home Tel., etc., Co. v. Los 
Angeles, Cal, 211 U.S. 265, 29 S. 
Ct. 50, 53 L.Ed. 176—Michigan Tel. 
Co. V. Charlotte, C.C.Mich., 93 P. 
11, appeal dismissed 98 P. 1006, 38 
C.C.A. 695. 

53. Mo.—St. Louis v. Bell Tel. Co., 
10 S.W. 197, 96 Mo. 623, 9 Am.S.R. 
370, 2 L.RA. 278. 

43 C.J. p 437 note 14. 

90 


54. Mo.—St. Louis V. Bell Tel. Co., 
supra. 

43 C J. p 437 note 15. 

55. Ill.—City of Vandalia v. Postal 
Telegraph-Cable Co., 113 N.E 65, 
274 Ill. 173, Ann.Cas.,19l7E 623. 

56. Ill.—City of Vandalia v. Postal 
Telegraph-Cable Go., supra. 

57. Ark.—Southwestern Bell Tel. Co. 
V. Matlock, 111 S.W.2d 600, 195 
Ark. 159. 

Mich.—Conveils v. Michigan Bell Tel. 
Co., 274 N.W. 771, 281 Mich. 223. 

58. Statute held repealed 

Mich.—Conveils v. Michigan Bell Tel. 
Co., supra. 

Statute held not repealed 

Ark.^—Southwestern Bell Tel. Co. v. 
Matlock, 111 S.W.2d 600, 195 Ark. 
159. 

59. U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, App.D.C., 62 B.Ct. 875, 316 
U.S. 4, 86 L.Ed. 1229—Regents of 
N. M. College of Agriculture & Me¬ 
chanic Arts V. Albuguerque Broad¬ 
casting Co;, C.C.A.N.M., 158 P.2d 
900. 

I>,C.—Woko, Inc. V. Federal Commu- 
Tiioation*! Commission, 109 P.2d 665, 
71 App.DC. 228. 

66. Ga.—Western Union Telegtaph 
Co. V. King, 6 S.E.2d 368, 61 Ga. 

I App. 537. 
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In construing the act, general rules with respect to 
the construction of statutes have been applied, 
such as harmonizing general and special provisions 
to give effect to legislative intent®^ and construing 
remedial provisions liberally.®^ 

§ 76. Scope and Extent 

The power of the state to regulate and control tele¬ 
graph and telephone companies and the like is not abso¬ 
lute, but Is limited by the consideration that it is not 
the owner of the property of the utility or clothed with 
the general power of management incident to ownership. 

The power of the state, or an agency to which it 
has delegated its regulatory power, to regulate and 
control telegraph and telephone companies and the 
like is not absolute,but is subject to the con¬ 
stitutional guaranties against deprivation of prop¬ 
erty without due process of law, as discussed in 
Constitutional Law § 699, and denial of the equal 
protecticJh of the laws, in Constitutional Law § 517, 
and is limited by the consideration that it is not 
the owner of the property of the utility,^^ or clothed 
with the general power of management incident 
to ownership,^® since management and the right 
to control the business policy of the telegraphic or 
telephonic utility belong to the owner.^^ Thus a 
company’s right to manage its own business cannot 
be unreasonably curtailed under the guise of reg¬ 
ulation,and the details or methods by which the 
service is rendered cannot be controlled as long 
as no detriment results to the interest of the pub¬ 
lic or individuals;^9 nor can a company be com¬ 


pelled to furnish a service which it has not held 
itself out as undertaking to furnish,although 
it cannot defeat regulation by professing an under¬ 
taking to furnish the service in a particular way 
only.'^^ It has been pointed out that, by the very 
nature of the subject matter, telegraph and tele¬ 
phone companies are not necessarily regulatable 
by the same rule or mode that is applicable to rail¬ 
roads and the like.'^^ Furthermore, the fact that 
the regulatory power is inherent in the legislature 
does not preclude judicial inquiry into the effect of 
a given regulation on the substantial rights of per¬ 
sons or companies subject thereto.'^^ 

§ 77. Regulation of Service and Facilities to 
Be Furnished 

Subject to limitation on the scope and extent of the 
power to regulate, the state, or an agency to which It has 
delegated its regulatory power, has authority to regulate 
the service rendered by telegraph and telephone com¬ 
panies and to compel adequate service to be given and 
adequate facilities furnished. The supervisory powers 
of the Federal Communications Commission extends to 
rates, services, charges, practices, classifications, and 
regulations in connection with interstate telegraphic or 
telephonic communication by wire subject to the provi¬ 
sions of the statute. 

Subject to the limitations on the scope and ex¬ 
tent of the power to regulate, discussed supra § 
76, the state, or an agency to which it has dele¬ 
gated its regulatory power, has authority to reg¬ 
ulate the service rendered by telegraph or tele¬ 
phone companies and to compel adequate service 
to be given and adequate facilities furnished,'^'^ 


61. U.iS.—^ablowsky v. U. S., C.C.A. i 
Fa., 101 F.2d 183. 

^ Xj.S—Sablowsky v. U. S., supra. 

63. U.S.—Sablowsky v. U. S., supra. 

64. U.S.'—Western Union Tel. Co. v. 
Myatt, C.C.Kan., 98 F. 335. 

Pa.—^Pennsylvania Tel. Corp. v. 
Pennsylvania Public Utility Com¬ 
mission, 33 A.2d 765, 153 Pa.Super. 
316. 

€6. Pa.—Pennsylvania Tel. Corp, v, 
Pennsylvania Public Utility Com¬ 
mission. supra. 

66. Pa.—^Penn-Harris Hotel Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 71 A.2d 8S3, 166 Pa.Super. 
394—Pennsylvania Tel. Corp. v. 
Pennsylvania Public Utility Com¬ 
mission,. 33 A.3d 765, 153 Pa.Super. 
3ia 

67. Pa.—^Pennsylvania Tel. Gorp. v. 
PennssyLvania Public Utility Con^.- 
misslon, supra. 

Dividends 

(1) Commission has authority to 
prohibit telephone company^ from 
paying dividend to stockholders and 
unavaf^toted efes" apSL service ch^^es 
to holding' oomMntes^ and their dfii- 


cers and employees, where payments 
are made from capital and continua¬ 
tion thereof will cause deterioration 
of properties and impairment of util¬ 
ity's services.—Ohio Central Tele¬ 
phone Corp. V. Public Utilities Com¬ 
mission of Ohio, 189 JN'.E. 650, 127 
Ohio St. 556. 

(2) Where telephone company was 
paying dividends out of earned sur¬ 
plus, public utilities commission 
lacked power to require company to 
secure commission's approval before 
further dividiends could be so declar¬ 
ed and paid.—^Elyria Tel. Co. v. Pub¬ 
lic Utilities Commission, 110 H.E. 
2d 69, 158 Ohio St, 441. 

68. Mass.—Xew England Telephone 
& Telegraph Co. v. Department of 
Public Utilities, 159 N.E. 748, 262 
Mass. 137, 56 A.D.R. 784. 

Pa.—^Pennsylvania Tel. Corp. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 33 A.2d 765, 163 Pa.Super. 
316. 

69. Kan.—State v. Southwestern 
Bell Telephone Co., 170 P. 26, 102 
Blan. 318, L.R.A.1918E 299. 

^2 C.J. p'89 note 68. 

9i 


70- Mass.—^Mentzer v. Kew England 
Telephone & Telegraph Co., 177 N. 
E. 649, 276 Mass. 478. 

62 C.J. p 90 note 69. 

Regulation of service and facilities 
to be furnished see infra §§ 77- 
79. 

71. Mass.—^ISTew England Telephone 
& Telegraph Co. v. Department of 
Public Utilities; 159 N.E, 743, 262 
Mass. 137, 56 A.D.R. 784. 

72. Fla.—State v. Western Union 
Telegraph Co., 118 So. 478, 96 Fla. 
392. 

62 C.J. p 90 note 73. 

73. D.C.—^Manning v. Chesapeake & 
Potomac Telephone Co., 18 App.D. 
C. 191, reversed on other grounds 
22 S.Ct. 881, 186 U.S. 238, 46 L.Ed. 
1144. 

74. Kan.—Chicago, B. & Q. R. Co. v. 
Reed, 217 P. 322, 114 Kan. 190. 

Character and adequacy of service 
and facilities In general see supra 
§* 66 ^ 

Extension of servioe 

Where a telephone company was 
furnishing exchange service to a 
mumcii>ality and part of the adjoin- 
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including authority to regulate the communication 
from its inception to its completion’^^ and power 
to compel the furnishing of service without dis¬ 
criminationand a company’s right, or lack of 
it, under its charter or the law to furnish a par¬ 
ticular service is not material to the question of 
the state’s power to regulate such service or to 
require that it be adequate, where the company is 
in fact holding itself out as furnishing the serv¬ 
ice in question.’^’^ Thus a commission or other 
board may be authorized by statute to establish rea¬ 
sonable service regulations,'^* alter such regula¬ 
tions,'^^ and to make investigation as to changes 
in services and service rules and regulations 
adopted pursuant to law must be observed by a 
utility engaged in the communication business.*^ A 
statute granting power to regulate matters of serv¬ 
ice, or a regulation made thereunder, is not invalid 
as impairing a contract between two companies re¬ 
lating to their service or facilities and a com¬ 
mission may make a change in regulations which 


has the effect of interfering with a contract made 
by a company under its jurisdiction, and to which 
it has theretofore given its approval, where the 
contract specifically contemplated the possibility 
of such change or regulation.^3 Where two com¬ 
panies have agreed to divide the territory along a 
specified line, but have not in practice respected 
such agreement, one company may be required in 
a proper case to furnish service to a person on the 
other side of the dividing line.*^ A company is 
entitled to reasonable consideration in the enforce¬ 
ment of its duty to serve all proper applicants, 
where it is unable at once to obtain necessary lines 

or equipment.*^ 

Interstate communication by wire. The super¬ 
visory power of the Federal Communications Com¬ 
mission is not limited to rates and services, but 
extends to charges, practices, classifications, and 
regulations in connection with interstate telegraphic 
or telephonic communication by wire subject to the 
provisions of the statute,** and the Commission has 


ing" rural territory, and another part 
of the rural territory had never been 
seved by it and was already furnish¬ 
ed local exchange service by another 
telephone company, corporation com¬ 
mission was without power to re¬ 
quire on its own motion, and over 
objection of both telephone compa¬ 
nies, the first company to furnish at 
a loss or without profit exchange 
service to such latter rural territory, 
and Its order attempting to do so 
is void as taking property of both 
companies in violation of state and 
federal constitutions.—^Nicoma Park 
Tel. Co. V. State, ISO P.2d 626, 108 
Okl. 441. 

Service to new subscribers 

(1) Where first telephone compa¬ 
ny refused new subscribers in part 
of territory because to give such 
service would injure second company 
with which first company had agree¬ 
ment, public utilities commission’s 
ord^r directing first company to fur¬ 
nish the Service was held not unrea¬ 
sonable.—^Huntington Telephone Co. 
V. Public Utiliti^ Commission, 170 
A. 679, 118 Conn. 71. 

(2) Where two companies operated 
in same territory, but first company, 
becau^ of contract with second, re¬ 
fused new subscribers, order of pub¬ 
lic utilities commission directing 
first company to furnish service was 
held not invalid as confiscating sec¬ 
ond company'‘s property.—^Hunting- 
ton Telephone Co. v. Public Utilities 
Commission, supra. 

XnstallatioiXr of system or servloo 

(1) Order of corporation commis¬ 
sion requiring installation of com¬ 
mon battery system a.t exchange 
serving only! two hundred twenty- 


nine telephones was vacated as un-1 
reasonable under circumstances.— j 
Standard Telephone & Telegraph Co. 
V. State, 68 P.2d 121, 177 Okl. 88. 

(2) Order of public utility com¬ 
mission requiring owner of utility 
to reinstall at city’s request a tele¬ 
phone, which was required for pro¬ 
tection of municipality, m police 
chief’s home without requiring city 
to indemnify owner of utility against 
risk of damage to equipment which 
would be installed, was not arbitrary, 
capricious or unreasonable.—In re 
Harding, S.D., 48 N.W.2d 884. 

75, N.T,—^People ex rel. Public Serv¬ 
ice Commission v. Hew York Tel. 
Co., 29 N.Y.S.2d 613, 262 App.Div. 
440, affirmed 40 N.E.2d 1020, 287 
H.Y. 803. 

Wis.—^Hotel Pfister, Inc., v. Wiscon¬ 
sin Telephone Company, 233 NT.W. 
617, 203 Wis. 20, 73 A.L.R. 1190. 
Regulation of private branch serv¬ 
ice see infra 5 266. 

76^ Mass.—‘Western Union Tele¬ 
graph Co. V. Poster, 113 N.E. 192, 
224 Mass. 365, reversed on other 
grounds 38 S-Ct, 438, 247 U.S. 106, 
62 L.Bd. 1006. 

Discrimination in general see supra 
§§ 71-73. 

Fresumptloii of good faith as to com¬ 
pany 

Good faith of a telephone com¬ 
pany in adopting new methods of 
furnishing service to tts patrons is 
to be presumed, amd public utility 
commission may not substitute its 
judgment for that of company’s offi¬ 
cers when the choice is between two 
systems which provide reasonable 
and adequate service without dis¬ 
crimination.—Pennsylvania ,Tel. Corp. 


V. Pennsylvania Public Utility Com¬ 
mission, 33 A.2d 765, 153 Pa.Super. 
316. 

77. Kan.—Chicago, B, & Q. R. Co. v. 

Reed, 217 P. 322, 114 Kan. 190. 

78- Ky.—Smith v. Southern Bell 
Telephone & Telegraph Co., 104 
S.W.2d 961, 268 Ky. 421. 

79. Ky.—Smith v. Southern Bell 
Telephone & Telegraph Co., supra. 
80- Ky.—Smith v. Southern » Bell 
Telephone & Telegraph Co., supra. 

81. S.C.—Miller v. Central Carolina 
Tel. Co., 8 SE.2d 365, 194 S.C. 327, 
127 A.L.R. 722. 

Change by contract 

Utility cannot change service re¬ 
quirements of rules and regulations 
by contract.^MiHer v. Central Caro¬ 
lina Tel. Oo., supra. 

82. Mich.—Oceana Farmers’ Mut. 
Telephone Co. v. United Home Tel¬ 
ephone Co., 172 JSr.W. 553, 205 Mich 
662. 

83. Wash.—State ex reL American 
Telechronometer Co. v. Baker, 2 P. 
2d 1099, 164 Wash 483* 

84. Ohio.—^Beaver .Teh Co, Public 
Utilities Comnaj^s^nr O'Mo^ MO 
N.E. 173, 121 Ohio Sh 533^ 

Oontracts for division of rterritory 
in general seb supra J’ 16. 

^ Pa,—Commonwealth y. Mehd- 
vine Telephone Co., 18 Pa.Dist. 33i. 
Duty to serve all applicants in gen- 
ereJ see supra 5 65. 

86. U.S.—^Ambassador, Ina V. "CT.*^ 
App.D.C., 65 S.Ct. U.Sv 

317, 89 Li.Ed. 1637, 

65 S.Ct. 1561, 325 U.S. 896, 89 HEd. 
' 2006.* , ’ 
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authority to regulate the communication from its 
inception to its completion.®*^ However, although 
no similar exemption provision is contained in the 
statute with respect to telegraph companies,®® 
charges, classifications, practices, services, facilities, 
or regulations for, or in connection with, wire tele¬ 
phone exchange service, even though a portion of 
such exchange service constitutes interstate of for¬ 
eign communications, are not within the jurisdiction 
of the Federal Communications Commission where 
such matters are subject to regulation by a state 
commission or by a local governmental authority,®^ 
but only telephone service within the statutory 
definition of ‘‘telephone exchange service” is ex¬ 
empted from the jurisdiction of the Commission.®^ 

§78. -Establishment and Discontinuance 

of Offices and Services 

Although a board or commission may not have au¬ 
thority to prescribe the precise place within a com¬ 
munity at which a telegraph office shall be located or 
to require the removal of an office from one location to 
another, the discontinuance of services or offices may 
be subject to the approval and permission of a board or 
cormnission. Under the federal statute a carrier engaged 
In interstate or foreign communication by wire must ob¬ 
tain a certificate from the commission before discon¬ 
tinuing, reducing, or impairing service. 

A board or commission has no power, under a 
statute conferring on it authority to require the in¬ 
stallation and maintenance of telegraph stations or 
offices, to prescribe the precise place within the 
community at which such an office shall be located®^ 
or to require the removal of an office from one 
location to another.®^ A telegraph company ordi¬ 


narily cannot be required to continue an office, or 
maintain an operator there, where the receipts of 
such office are inadequate to pay for such mainte¬ 
nance,®® and a statute requiring the maintenance of 
an office at each of specified places or cities does 
not limit the right of the company to discontinue 
service at an office which is not self-supporting or 
the power of the commission to relieve it of the 
duty of maintaining such office.®^ 

A statute, however, requiring a company to ap¬ 
ply to, and obtain the permission of, the commis¬ 
sion before discontinuing an office or station is 
not unconstitutional,®® and under such a provision it 
is unlawful to close an office and cease business 
thereat until the commission’s consent has been 
obtained;®® but in the absence of such statute a 
rule or order of the commission prohibiting the 
discontinuance of an office without first obtaining 
its consent is unreasonable and unauthorized,®^ al¬ 
though the commission may properly require that 
notice of an intention to discontinue an office be 
given it in advance of the discontinuance, in order 
to minimize the inconvenience to the public.®® 

Under some statutes the board or commission may 
approve a discontinuance of service.®® It has been 
held that a substitution of service may or may not 
involve an abandonment of service within the mean¬ 
ing of the statutes requiring the approval of the 
regulatory body before the abandonment or dis¬ 
continuance of service.^ Thus a substitution not 
constituting an abandonment or withdrawal of serv¬ 
ices or facilities within the statute,® such as a sub- 


87. U.S.—S. V. American Tele¬ 
phone & Telegraph Co., D.C N.Y., 
67 F.Supp. 451, affirmed 65 S Ct. 
1401, 325 U.S. 837, 89 L Ed. 1964. 

Regulation of private branch ex¬ 
change service see infra § 266. 
Resale 

Public utility service may not be 
thte subject of unregulated resale by 
a subscriber in order to balance a 
business defieit.^— TJ, S. v.^ American 
Telephone & Telegraph Co., supra. 

88. Ga.~W. U. TeL Co, v. State, 63 
S.E.2d 878, 207 Gal 675, 

88u U.S.—Southwestern 1^11 Tel. Co. 

V. U. S., B.C.MO., 45 FlSiipp. 403. ^ 
Ga.-—W. U. Tel. Co. v. State, 63 S.R 
2d 878, 207 Ga. 675. 

€ae» intention, of congress to 1^- 
It jxtxisdicMon of Federal^ CJom,muni- 
cations Commission over^ interstate 
interzone messages,in one district ex¬ 
change area istfcuid ‘ ho<l: ,be def€^ted 
by too Sitrf«^- a constru|>tion,, of ‘the 
law.—Southwestern Bdll Te3. ‘ Co. v. 

u. msupp'* 4’a3j^'' 


67 F.Supp. 461, affirmed 65 S Ct. 
1401, 325 U.S. 837, 89 E.Ed. 1964. 

91. Fla—State v. Western Union 
Telegraph Co., 118 So. 478, 96 Fla 
392. 

92. Fla—State v. Western Union 
Telegraph Co, supra 

93- Okl.—Chicago, R. I. & P. Ry. 
Co. V. State, 103 P. 617, 24 Okl. 
370, 24 L.R.A.,N S., 393. 

94. Kan.—State v. Kansas Postal- 
Tele graph-Cahle Co., 150 P. 544, 96 
Kan. 298. 

85- Kan.—State v. Kansas Postal- 
TelegTaph<3abIe Co., supra 
Discontinuance of service in general 
see supra § 69. 

96. Kan.—State v. Kansas Postal- 
TeiLegraph-Oable Co., supra 

97. Okl.—^Western Uniort Telegraph 

Oo.^v. State, 121 P. 10^9, 31 Okl. 
415. ^; 

98. Okl.—Westem Union , 

Co. y. State, supra . ., 5 '. t “ t, v ^ 

99. Approval of tariLlT ^ I ; 


permitting telephone company to 
discontinue service furnished for 
many years, where such service was 
in violation of existing tariff.—^Build¬ 
ing Industries Exhibit v. Public Util¬ 
ities Commission, 80 N.E,2d 836, 15# 
Ohio St. 251. 

1 . Ohio.—state v. W. TT. Teh &L, V? 
N.E.2d 2, 154 Ohio St 611. 

Character of snhill^tixtioiL * ' " 

Allegatian that certain aetibn WiH 
constitute hh abandonment dx ^de¬ 
stitution of service by a telegraph 
company, without setting foiiAi char¬ 
acter Of substitution, is not an al¬ 
legation that such action Will com- 
sTitute an abandonment of service 
within meaning of statute requiring 
approval of the public utilities com¬ 
mission.—State V. W. U, Tel. Co., 
supra. 

2. .Ohio.-—State v. W. U. Tel. Co., su- 
pra. 

edited ^eiilformatLoes of serv- 

ioe«r djr 

Mere ^ tl|at telegraph company 
l^th. another fbr perform- 
instead of employ- 


80; tT.a-ieri si-v. 

phoUe ^ ‘ 


Public utilities commiSSilom ted 
pow|r japprpve ^ 
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stitution of service which results in improving the 
service rendered, 3 does not require the approval of 
the regulatory body. 

Under the Federal Communications Act, 47 U.S. 
C.A. § 214, a carrier engaged in interstate or foreign 
communication by wire cannot discontinue, reduce, 
or impair service unless and until there shall first 
have been obtained a certificate from the commission 
that public convenience and necessity will not be 
adversely affected thereby.** Where the statutory 
requirements with respect to public convenience and 
necessity are satisfied, the commission may author¬ 
ize the discontinuance of telegraph offices and the 
substitution of agency offices to be operated by a 
local telephone company^ even though the effect 
of the agreement between the telegraph company 
and the telephone company is to lessen the com¬ 
petition between the companies in a given locality.® 
Under such statute a telegraph company engaged 
in interstate wire communication must obtain per¬ 
mission from the Federal Communications Com¬ 
mission to change or reduce the type of service 
rendered by a local office, agency, or facility, where 
such office, agency, or facility constitutes an in¬ 
separable unit engaged in both interstate and intra¬ 
state wire communication,'^ and the Federal Com¬ 
munications Commission has sole authority to grant 
or refuse such an application,® and, where authority 
is received from such Commission, statutory pro¬ 
visions or rules requiring approval by a state regu¬ 
latory body are inapplicable.^ 

§79. - Office Hours 

The state, or an agency to which It has delegated its 


regulatory authority, has the power to make reasonable 
regulations as to the hours for or during which a tele¬ 
graph or telephone office shall be kept open for business. 

The state, or an agency to which it has delegated 
its regulatory authority, has the power to make 
reasonable regulations as to the hours for or dur¬ 
ing which a telegraph or telephone office shall be 
kept open for business;^® but a company may not 
be compelled to keep its office open, at a pecuniary 
loss, at hours or for periods not reasonably justified 
by the volume and character of the public demand 
for its service.^^ 

§ 80. Delegation of Regulatory Power 

The power to regulate telephone or telegraph com¬ 
panies or business and the like may be delegated to 
municipai corporations or to a board or commission. 

The power to regulate telephone or telegraph 
companies or business and the like may be delegated 
to municipal corporations^^ or to a board or com¬ 
mission;^® but an attempt to delegate such power to 
a court is improper and void,!^ although provision 
may validly be made for the enforcement of a 
regulation or the determination of a dispute aris¬ 
ing thereunder, on the institution of a proper pro¬ 
ceeding in court.^® Although it has been held that 
where municipalities are given authority to regulate 
companies situate or operated wholly or principally 
within their limits, and power to regulate other 
companies is conferred on a commission, which 
agency may exercise regulatory power in a par¬ 
ticular case depends on the location of the company 
and the scope of its operations.^® It has been held 
that the regulation of the business of telephone and 


ing- others to perform them, did not 
indicate that company abandoned 
rendering of those services within 
statute requiring company to ob¬ 
tain approval of public utilities com¬ 
mission.—State V. W. U. Tel. Co., su¬ 
pra. 

Absence of jurisdiction 

Where telegraph company was not 
abandoning or withdrawing its serv¬ 
ice within meaning of statute requir¬ 
ing approval of public utilities com¬ 
mission, that commission had no 
jurisdiction to make an order govern¬ 
ing the company, and its order relat¬ 
ing to company was therefore void, 
and subject to collateral attack, and 
wa^ properly ignored by court in ac¬ 
tion by state to enjoin company from 
proceeding under contract with an¬ 
other.—State V. W. U. Tel. Co., supra. 

3- Ohio.— State v. W. U. Tel. Co., 
supra. 

4. B.C.—W. XJ. Division, CommerciaJ 
Telegraphers’ Union, A. F. of D. 
V. U. a, DC.. 87 D.Supp. 324, af¬ 


firmed 70 act. 148, 338 U.S. 864, 
94 L.Ed. 530. 

5- D.C.— W. U. Division, Commercial 
Telegraphers’ Union, A. F. of D. 
V. U. S„ supra. 

6. D.C.—^W. U. Division, Commercial 
Telegraphers’ Union, A. F. of L. v. 
U. S., supra, 

7. Ga.—W. U. Tel. Co. v. State, 63 
S.E.2d 878, 207 Ga. 676. 

a Ga.—W. U. Tel. Co. v. State, su¬ 
pra. 

9. Ga.—^W. U. Tel. Co. v. State, su¬ 
pra. 

10. Kan,—Chicago, B. & Q. R. Co. v. 
Reed, 217 P, 822. 114 Kan. 190. 

Duty of company as to keeping office 
open in general see supra § 67, 
Delegation of regulatory authority 
see infra §§ 80, 81. 

11. ' Okl.—Twin Valley Telephone 
Co. V. Mitchell, 113 P. 914, 27 Okl. 
388, 38 L.R.A.,N.S., 235, Ann.Cas. 
1912C 682. 

12. U.S.—^Home Tel., etc.. Co. v. Lios 

94 


Angeles, Cal., 29 S.Ct. 50, 211 U.S. 
265. 53 L.Ed. .176. 

Municipal regulation of: 

Construction and maintenance of 
lines see supra §§ 35-39. 

Rates and charges see infra § 85. 

13. U.S.—Western Union Tel. Co. v. 
Myatt, C.C.E:aji., 98 F. 336. 

Ky.—Smith V. Southern Bell Tele¬ 
phone & Telegraph Co., 104 3W.2d 
961, 268 Ky. 421, 

Regulation by commission generally 
see infra § 81. 

14. N.J.—NTew Toi^ etc.,, Tel. Oo. 
V. Bound Brook, 48 A. 1022, 66 N. 
J.Law 168. 

Delegation of legislative power to 
judiciary in general see Constitu¬ 
tional Lfaw § 139. 

15. Ohio.—City of ZanesviUe v. 
Zanesville Telephone & Telegraph 
Co., 59 N.E. 781, 64 Ohio St. 67, 
62 L.R.A. 160, 83 Am.S.R. 726. 

IG- Kan.—City of Emporia y% 5kn- 
poria Telephone Co.„ 133 P. 85% 
90 Kan. 118. , 

62 C.J*. p 91 note '98. ' ' ^ 
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telegraph companies operating within a municipal 
corporation is not a local or municipal matter, and 
that home-rule municipal corporations have no pow¬ 
er, authority, or jurisdiction to attempt the regula¬ 
tion of such utilities, where the public utilities com¬ 
mission is the sole agency authorized to regulate 
the business and rights of such utilities.^'^ 

§ SI, Regulation by Commission 

a. In general 

b. Federal Communications Commission 
lu In General 

A public utility commission or other similar board 
has such powers only, with respect to the regulation of 
telephone and telegraph companies and the like, as are 
conferred by statute, either expressly or by implication. 

A public utility commission or other similar 
board has such powers only, with respect to the 
regulation of telephone and telegraph companies and 
the like, as are conferred on it by statute, either 
expressly or by implication.^^ The commission or 
body generally is limited to the regulation of such 
telephone and telegraph companies and the like 
as may be classified as public utilities,and mutual 
companies or associations not constituting public 
utilities are not subject to supervision or regulation 
by the commission or board.^® Whether a mutual 
company or association is a public utility, and thus 
subject to regulation by the commission, is deter¬ 


mined from what it does,^^ and hence the mere 
conversion of such a company to a corporation is 
of no importance,22 since the thing of importance 
is the conversion from a purely mutual company 
or association to a corporation offering service to 
the public for hire .22 

Although the commission or board is without au¬ 
thority to make rules or regulations as to any mat¬ 
ters not within the scope of the powers granted or 
delegated to it,24 the rules and regulations of such 
commission or board have the force and effect of 
law and are binding as long as they are authorized 
by the law, and are not in violation of the constitu¬ 
tion or the law.25 Moreover, the power of a com¬ 
mission is subject to any provisions of the statute 
as to the manner in which and extent to which it 
may be exercised,2S and in making rules or orders 
on matters of public concern a commission should 
leave the settlement of private differences between 
the company and another to a court of competent 
jurisdiction.2'7 It has no authority to render judicial 
judgments or decrees,2S and its regulation of com¬ 
panies and service is to be exercised by rules or 
orders affecting the public in general, as distin¬ 
guished from orders for individual relief,29 except 
for a violation of a valid regulation previously 
made.20 Resort should ordinarily be had in the 
first instance to the commission, rather than to the 
courts, in respect of matters within the jurisdic¬ 
tion of the commission,21 and, unless provided other- 


17 . Colo.—^People ex rel. Public 
Utilities Commission v. Mountain 
States Tel & Tel. Co., 243 P.2d 
3S7, 125 Colo. <167, overruling City 
and County of Denver v. Mountain 
States Telephone and Telegraph 
Co., 184 P. 604, 67 Colo. 225, error 
dismissed 40 S.Ct. 219, 251 U S. 
645, 64 L.Ed. 407. 

18. Fla.—State v. Western Union 
Telegraph Co., 118 So. 478, 96 hla. 
892. 

62 C.J. p 91 note 1. 

Public utility commissions generally 
see Public Utilities §§ 31-68. 
Regulation by commission: 

Certificate of convenience and ne¬ 
cessity see supra § 20. 

Contracts, combinations, and con- 
^ soli^ation with other company 
see supra § 16. 

Services and facilities to be fur¬ 
nished and discontinuance of 
services and offices see supra §§ 
77, 78. 

Interconnection of lines of two 
companies see infra 5f 274-276. 
lb.* Mo.—State ex reL tohman & 
Pkrmers^ Mut. Exchange Telephone 
erb. V. Brown,. 19 S.W.’M 1048, 3^^' 
Mb. SlS^Pebple^ T^. Exchange v. 
Public Service Commission* S,.' 

W.2d 531, 239 Mo.App. JSg. ^ ' 


20. Mo.—People ex rel. Lehman & 
Farmers’ Mut. Telephone Co. v. 
Brown, 19 S.W.2d 1048, 323 Mo. 818 
—^Peoples Tel. Exchange v. Public 
Service Commission, 186 S.W.2d 
531, 239 Mo.App. 166. 

21 . Mo.—State ex rel. Lohman & 
Farmers’ Mut. Telephone Co. v. 
Brown, 19 S.W.2d 1048, 323 Mo. 818 
—Peoples Tel. Exchange v. Public 
Service Commission, 186 S.W.2d 
531, 239 Mo.App. 166. 

22. Mo.—Peoples Tel. Exchange v. 
Public Service Commission, supra. 

23. Mo.—Peoples Tel. Exchange v. 
Public Service Commission, supra. 

24. Fla.—State v. Southern Tele¬ 
phone & Construction Co., 61 So. 
506, 65 Fla. 270. 

62 C.J. p 91 note 2. 

25 . Fla.—^Dade County News Deal¬ 
ers Supply Go. V. Florida R. R. 
Public Utilities Commission, 48 So. 
2d 89. 

Ga.—^Rivers v. Dixie Broadcasting 
Corp,, 76 S.B.2d 229, 88 Ga.App. 
131. 

26. Neb.—fBlackledge v. Farmers’ 
Independent Telephone Co. of Red 
Cloudi,* 18a N.W. 7€^9, 105* Heb. '713, 

/U A.L,R. 243. . . 1 , * . I 

m 


27. Okl.—Western Union Telegraph 
Co. V. Carter, 220 P. 635, 93 Okl. 
269. 

28. Fla.—State v. Southern Tele¬ 
phone & Construction Co., 61 So. 
506, 65 Fl£U 270. 

29. U.S.—Batesville Telephone Co. 
V. Public Service Commission of 
Indiana, D.C.Ind., 46 F.2d 226, ap¬ 
peal dismissed Public Service Com¬ 
mission of Indiana v. Batesville 
Telephone Co., 52 S.Ct. 1, 284 U.S. 
6, 76 L.Ed. 135. 

62 C.J. p 91 note 5. 

30. Fla.—State v. Southern Tele¬ 
phone & Construction Co., 61 So. 
506, 65 Fla. 270. 

31. Mi(fii.—Oceana Farmers* Mut. 
Telephone Co. v. United Home Tel¬ 
ephone Co., 172 N.W. 553, 205 Mich. 
662. 

Beasonableness of rules of telephone 
company 

Since public service law sufficiently 
pirovides for supervision over tele¬ 
phone company’s service, including 
determination of places where and 
conditions under which such service 
may be reguired, by public service 
commi’bsion, whether duly promul¬ 
gated rules of telephone company 
were applied unreasonably, prejudi- 
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wise by statute, jurisdiction acquired by the com¬ 
mission of a particular matter or proceeding is to 
the exclusion of that of the courts.^^ 

Proceedings, In all its proceedings the regulatory 
body must act strictly within its statutory authority, 
within constitutional limitations, and in a lawful 
manner.33 Such proceedings must be initiated in 
the manner provided by statute.^^ Generally they 
may be begun by complaint or petition of an inter¬ 
ested person,35 but the power of the regulatory 
body is not restricted to proceedings so commenced, 
and it may initiate them on its own motion.35 Un¬ 
der constitutional provisions authorizing a commis¬ 
sion to hear and determine complaints against com¬ 
panies, and punish for contempts, it acts judicially 
in such proceedings;3but in the absence of such 
provisions it acts quasi-judicially only in finding 
facts and making its orders.33 Where a statute pre¬ 
scribes the time for appealing from orders of the 
commission, an order from which no appeal is taken 
within the specified time becomes final, in the sense 
that it is binding on companies or persons thereby 


affected, provided it is within the scope of the au¬ 
thority of the commission but a company does 
not become bound to comply with an unauthorized, 
and so unenforceable, order by failing to apply 
for its vacation or for injunctive relief against its 
enforcement.^^ 

Review, Orders of a commission are subject to 
review by the courts,^^ subject to compliance on 
the part of the person seeking a review with any 
conditions precedent prescribed by the statute.^^ 
Statutes may specifically designate the courts hav¬ 
ing jurisdiction to review such orders,^3 ^nd the 
right to review ordinarily is limited to persons af¬ 
fected or aggrieved by the order.^^ While it is 
primarily for the commission to decide what regula¬ 
tions are necessary for the proper control of a com¬ 
pany and the protection of individual and community 
interests in its service,^^ and the commission’s find¬ 
ings of fact are to be regarded, on a review, as 
prima facie just and correct,^^ so that the burden 
is on one complaining of an order to show that it 
is unreasonable or unlawful,and where there is 


cially, and in discriminatory manner 
may be decided in courts, but reason¬ 
ableness of such rules can be attack¬ 
ed only before public service com¬ 
mission.—Leitner v. New Tork Tele¬ 
phone Co., 13 N.E.2d 763, 277 N.T. 
180, reargument denied 16 N.B.2d 118, 
278 N.T. 698. 

3a. Mich,—Oceana Farmers' Mut. 
Telephone Co, v. United Home Tel¬ 
ephone Ca, 172 N.W. 553. 205 Mich. 
662. 

33. Fla.—^King v. Seamon, 69 So.2d 
859. 

Wash —State ex rel. Pacific Tele¬ 
phone &. Telegraph Co. v. Depart¬ 
ment of Public Service, 142 P.2d 
498, 19 Wash.2d 200. 

34. Pa.—Pennsylvania Tel. Corp. v. 
Pennsylvania Public Utility Com¬ 
mission, 33 A.2d 765, 153 Pa.Super. 
316. 

DhMnretloxL as to number of com¬ 
plaints 

Legislature had authority to vest 
some discretion in commission as to 
number of persons necessary to make 
complaints of telephone rates and 
services, and act fixing ten as rea¬ 
sonable number required and author¬ 
izing, but not making it mandatory 
for, comrhission to hear single sub¬ 
scriber’s complaint of Its own mo¬ 
tion, is not unconstitutional.—Smrith 
V. Southern Bell Telephone & Tele¬ 
graph Co., 104 S.W.M 961. 268 Ky. 
421. 

35L Pa,—^Penn-Harris Hotel Co. v. 
Pennsylvania Public Utility Com- 
1 mission. 71 A.2d 853, 166 Pa.Super. 

39 ^ ; * ^1 


Person, or association having no 
direct interest in controversy v/as 
not proper party.—Penn-Harris Hotel 
Co. V. Pennsylvania Public Utility 
Commission, supra 
36- Pa.—^Penn-Harris Hotel Co. v, 
Pennsylvania Public Utility Com¬ 
mission, supra—Pennsylvania Tel. 
Corp. v. Pennsylvania Public Util¬ 
ity Commission, 33 A.2d 765, 153 
Pa Super. 316. 

I 37. Cal.—Pacific Telephone & Tele- 
! graph Co. v. Eshleman, 137 P. 1119, 

I 166 Cal. 640, 50 L.Il.A.,N.S., 652, 
1 Ann.Cas.l915C 822. 

38. Wash.—State v. Skagit River 
Telephone & Telegraph Co., 151 P. 
1122, 147 P. 885, 85 Wash. 29. 

39. Minn.—State v. Four Lakes Tel¬ 
ephone Co., 169 N.W. 480, 141 Minn. 
124. 

40. Ala—Alabama Public Service 
Commission v. Western Union Tel¬ 
egraph Co., 94 So. 472, 208 Ala 
243. 

41- Fla—State v. Westerri Union 
Telegraph Co., 118 So, 478^ 96 Fla 
392. 

62 CJ. p 91 note 10. 

Orders reviewable 

Telephone company was h^ld not 
entitled to maintain exceptions to 
admission and exclusion of evidence 
and. findings made in proceeding be¬ 
fore public utilities commission, 
wher^ commission had made no defi¬ 
nite order but kept cash open for 
further hearing and order, since prej¬ 
udice must be shown in order to su»r 
tain exceptions to such rulings and, 
until e^iforceable order is made, rul¬ 
ings cannot be shown^ to be Wajudi- 


cial.—Public Utilities Commission v. 
Saco River Telegraph Telephone 
Co., 189 A. 186, 135 Me. 68. 

Extent of review 

Where changes were made in tel¬ 
ephone system after entry of order 
by public utility commission and 
commission proceeded with investi¬ 
gation de novo when superior court 
remanded the record on motion of 
telephone company, final order sub¬ 
sequently entered by commission in 
effect revoked and was entered in 
lieu of original order and it alone re¬ 
quired consideration on separate ap¬ 
peals from both orders.—Pennsylva¬ 
nia Tel. Corp. v. Pennsylvania Public 
Utility Commission, 33 A.2d 765, 153 
Pa.Super. 316. 

42. Wis—^Lodi Telephone Co. v. 
Public Service Commission, 55 N. 
W.2d 379, 262 Wis. 416, opinion ad¬ 
hered to 57 N.W.2d 709, 262 Was. 
416. 

62 CJ. p 91 note 11. 

43- Micht-^-dity of Ludington. v. 

Michigan Pttbile Service Commis¬ 
sion, 52 .665, 333 ,Mlch, 79. 

44. Wis,—Lqdl Telephone Co. v. 

Public Service ' Oommlsssien, 55 N. 
W.2d 379, 262 Wis 416, opinion ad¬ 
hered to 67 N.W.2d 700, 262 Wis. 
416. > ' ^ 

Mdl.—B^dwin v. West, '162 A. 

907, 160 MC 202. 

4^ Idaho.—City of Coeur d’Alene v. 
Public Utilities Commission of Ida¬ 
ho, 160 P. 751, 29 Idaho 509. 

47. Mich.—Michigan State Tele¬ 

phone Go. V. Michi^^' Rajtlread 
Oo^ianjission, 161 N.W,^ 240^, 193 
Mich. 515. . 
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sufficient evidence to sustain an order it will not be 
disturbed,^^ the reasonableness of an order is a 
judicial question^^ which is to be determined by 
the facts of each particular case.^O Where an or¬ 
der is reasonable on its face, however, it will not 
be disturbed unless clearly wrong or unauthorized 
and it has been held that, where it is impossible 
to determine m advance the effect and reasonable¬ 
ness of an order, it should be allowed to remain 
in force so that its practical operation may be ob- 
served.^2 ^n order or regulation which is legis¬ 
lative in character cannot be modified or changed 
by the courts,^^ but in proceedings for its review 
the order must be either approved or set aside in 
toto,^'^ except as it may be separable into distinct 
and independent orders.^S 

Under some statutes if evidence is introduced 
which is different from that offered before the com¬ 
mission, or additional thereto, the court is required 
to transmit a copy of such evidence to the commis¬ 
sion for its consideration, action, and report to the 
court within a specified time, and to stay further 
proceedings for a specified time.^® Under such a 
statute it has been held that in exceptional cases 
where unusual changes occur subsequent to the 
hearing before the commission beyond the control 
of the parties, the court is justified in transmitting to 
the commission any evidence relating to the changed 
conditions,but, in order to justify the court in 


remanding the case to the commission, the evidence 
should be so substantial and sufficient that it might 
have the effect of making some change in the con- 
clusion,5S hence where such evidence would 

not alter the decision there is no error in striking 
the evidence and refusing a remand. 

b. Federal Commimications Commissioii 

(1) In general 

(2) Proceedings 

(3) Review 

(1) In General 

The Federal Communications Commission has Juris¬ 
diction over and power to regufate all interstate and 
foreign communication falling within the terms of the act. 

Under the Federal Communications Act, which 
transferred jurisdiction over interstate and foreign 
communication and transmission of energy by wire 
from the Interstate Commerce Commission to the 
Federal Communications Commission,^the Federal 
Communications Commission has jurisdiction over 
and power to regulate all interstate and foreign 
communication falling within the terms of the act,6i 
although it has no jurisdiction over any carrier en¬ 
gaged in interstate or foreign commerce by wire 
solely through physical connection with facilities 
of another carrier not directly or indirectly con¬ 
trolling or controlled by, or under direct or in¬ 
direct control with, such carrier.^^ Regulations 

tinuance of services see supra S§ 
77, 78. 

Pnrposa 

The main purpose of the Communi¬ 
cations Act of 1934 was to extend 
the jurisdiction of the existing Ra¬ 
dio Commission to embrace telegraph 
and telephone communications as 
well as those by radio.—^Weiss v; U. 
S., N.Y., 60 S.Gt. 269, 308 XJ.S. 321, 
84 L.Ed. 298 
Enforcement of 

Act rests in Federal C©imrau#icat!feob?s 
Commission except for statutory re¬ 
view of Commission’s. 
tire V. Wm. Penn Broadcasting: Co. 
of Philadelphia, C.C.A.Fa., 151 F.2d 
597, certiorari denied 66 S.Ct. 530, 327 
U.S. 779, 90 L,Ed. 1007. 

Eispnte peanoonal or private na- 
tora ^ : 

Federal Qoua^rnipsiitsations Act was 
not ii^^ended to place settlement of 
disputes of personal or private na¬ 
ture between individuals in Federal 
Commumcations Commission.— 
Southern Broadcasting Corp v. Carl- 
son7 175 So. 587, 187 La 823. 

62. SpecUI cixcnwtances of each 
case deterinine issue whether one 
bd^mpany Ts under control of another 
under statute exempting controlled 
’company 'fr<nn jurisdiction of com- 


•VVis.—^Wisconsin Telephone Co. v. 
Railroad Commission of Wisconsin, 
166 N.W. 614, 162 Wis. 383, L R.A. 
ig-KE 748. 

48. Idaho.—City of Coeur d’Alene v. 
Public Utilities Commission of Ida¬ 
ho, 160 P. 761, 29 Idaho 508. 

Evidence 

Testimony with respect to use of 
•device in small exchanges does not 
warrant inference by commission 
that such device would not provide 
reasopahle.service in larger exchang¬ 
es.—'Peniisylvania Tel. Corp. v. Penn¬ 
sylvania Public Utility Commission, 
33 A.2d 766, 153 PaSuper. 316. 
Sevcarsal 

Where commission's finding is not 
supported by compel ent evidence, or¬ 
der should be reveised.—Pennsylva¬ 
nia Tel. Corp. v. Pennsylvania Pub¬ 
lic tJt'ility Commission, supra 

ipnn,—State v. Four Lahes Tel- 
L ephone Co., 169 N.W. 480^ 141 Mmn. 
‘124. 

SO. I Fla—State v. Western '• Unidn 
Telegraph Co.; 118 Bo^ 4;78^ m 'Ma; = 

* ^ ; i I: 

'H' 3SPe\i--p-F^rmer&' & .l^er chants' 

^ Telephone Co. of Alma, v. Orleans 
, Community blub of Orleans/ 218 NT. 

^^S^Hoopeif, 

j 'sea^.s.—7' 


phone Co. v. Nebraska Telephone 
Co., 147 N.W. 674, 96 Neb. 246. 

52. Wis—^Wisconsin Telephone Co. 
V. Railroad Commission of Wiscon¬ 
sin, 156 N.W. 614, 162 WiS. 383, L. 
R.A.1916E 748. 

53. Neb.—Blackledge v. Farmers’ 
Independent Telephone Co. of Red 
Cloud, 181 N.W. 709, 105 Neb. 713, 
16 A.L.R. 343. 

54. Neb.—^Blackledge v. Farmers’ 
Independent Telephone Co. of Red 
Cloud, supra 

55. Neb —Blackledge v. Farmers’ 
Independent Telephone Co. of Red 
Cloud, supra. 

58. Md.—^Howard Sports Daily v. 
Weller, 18 A 2d 210, 179 Md. 355. 

57. Md;—^Howard Sports Daily v. 
Weller, supra. 

58- Md.—Howard Sports Dally v. 
Weller, supra. 

58. Md»—^Howard Sports Dally v 
Weller, supra. 

60. Xj S.—American Telephone & 

Telegraph Co v. U. S., N.Y., 57 S 
Ct. 170, 299 U S. 232, 81 L.Ed. 142. 

61^ U.S.—Sablowsky v. U. S., ,C.q-A. 
Pa, iCl F.2d 183. 

Regulation by federal cCmmission of; 
' sejtvices apd facilittes and dlscom; 

f I > t - i"' . ; 
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of the commission, which are enacted pursuant to 
statutory authority and which are necessary in the 
execution of the functions of the commission, have 
the force and effect of law if they are not incon¬ 
sistent with the statute.®^ With respect to matters 
within the jurisdiction of the commission such as 
the fairness or reasonableness of an established tar¬ 
iff provision, resort should ordinarily be had in the 
first instance to the commission rather than to the 
courts,®'* although such rule is not absolute and 
without exceptions.®® 

Accounts, records, and memoranda. The Federal 
Communications Act authorizes the commission in 
its discretion to prescribe the forms of any and all 
accounts, records, and memoranda to be kept by 
carriers engaged in interstate or foreign communi¬ 
cation by wire,®® and the powers conferred by such 
provisions are not restricted by other provisions au¬ 
thorizing the commission to obtain from telephone 
carriers at any time information concerning the 
original cost of their properties which may be need¬ 
ed for rate-fixing purposes, since the two provisions 
are capable of complementary treatment.®'^ An or- 
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der of regulation enacted pursuant to the statute, 
such as an order governing the system of accounts 
for telephone companies, is not invalidated by the 
absence of a report stating conclusions and findings 
of facts by the commission since the action of the 
commission is a legislative and not a judicial func¬ 
tion.®® The commission has power to supervise 
the accounting performed under the prescribed sys¬ 
tem of accounts,®® to question accounting entries/® 
such as determining whether a given item should 
be entered under a particular account,and to 
suspend a charge or credit pending submission of 
proof by a person to justify an accounting entry.'^^ 

(2) Proceedings 

Proceedings may be initiated by the Federal Com¬ 
munications Commission, or they may be initiated pur¬ 
suant to the request, petition, or appfication of an inter¬ 
ested or aggrieved person. 

Since the Federal Communications Commission 
has the authority to institute any inquiry concerning 
any questions arising under the statute or relating 
to its enforcement,’^® such as an investigation aimed 
at the prevention or disclosure of practices contrary 


mission.—^Rochester Telephone Cor¬ 
poration V. U. S., N,Y„ 59 S.Ct. 754, 
307 U.S. 125, 83 L.Ed. 1147. 

The word “control,” within the 
statute exempting earners engaged 
In interstate or foreign commerce by 
wire or radio from jurisdiction of 
the Federal Communications Com¬ 
mission if engaged in interstate and 
foreign communications solely 
through physical connection with fa¬ 
cilities of another carrier by which 
it is not directly or indirectly con¬ 
trolled, is to be broadly construed, 
in view of reports of committees of 
congress.—^Rochester Telephone Corp. 
V. U. S., I>.C.N.T., 23 FSupp. 634, af¬ 
firmed 59 S.Ct. 754, 307 U.S. 125, 
83 L.Ed. 1147. 

Company held not within exemption 

U.S.—Rochester Tel. Corp. v. U. S., 
U.C.N.T., 23 F.Supp. 634, affirmed 
69 S.Ct. 754, 307 U.S. 125, 83 L. 
Ed. 1147. 

63. I>.C.—Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App. 
U.C. 1, certioi-ari denied 59 S.Ct. 
86, 305 U.S. 625, 83 L Ed. 400. 

Ill.—Rager v. Western Union Tel. 
Co., 40 N.E.2d 606, 313 Ill.App. 689. 

64. U.S.—Phil CO Corp. v, American 
Tel. & Tel. Co., D.C.Fa., 80 F.Supp. 
397. 

65- U.S.—Phil CO Corp. v. American 
Tel. & Tel. Co., supra. 

Court intervention not Justified 
Refusal to furnish service on the 
basis of an unreasonable regulation, 
which is a violation of the Commu¬ 
nications Act, does not justify inter -1 


vention by court —Philco Corp. v. 
American Tel. & Tel. Co., supra. 

66. U.S.—American Telephone & 

Telegraph Co. v. U. S., N.T., 57 S. 
Ct. 170, 299 US. 232, 81 L Ed. 142. 

Accrual to cover pension costs 
(1) Under provision in Federal 
Communications Commission’s order 
requiring that accounts of payments 
by telephone company into pension 
trust fund for employees be kept on a 
level accrual rate, *‘as nearly as may¬ 
be,” company could have begun from 
time order became effective to make 
monthly charges to that account at a 
level accrual rate actuarially suffi¬ 
cient to provide fully for future pen¬ 
sions, but, having failed to* do so, 
company could not at a later date so 
load the charges to that account as to 
make up for the actuarial deficiency 
resulting from such failure.—^KTew 
England Telephone & Telegraph Co. 
V. U. S., L.C.Mass., 53 F.Supp. 400. 

(2> Where telephone company fail¬ 
ed to make monthly charges to ac¬ 
count of payments by company into 
pension trust fund for employees at 
a level accrual rate during period 
from 1927 to 1937, as authorized by 
order, the accrued deficiency for pur¬ 
poses of further charges to the ac¬ 
count was required to be treated as 
though it had been paid into the fund 
during the period from 1927 to 1937. 
—^New England Telephone & Tele¬ 
graph Co. V. U. S., supra. 

67. U.S.—^American Telephone & 
Telegraph Co. v. U. S., D.C.N.T., 
14 F.Supp. 121, affirmed 67 S.Ct. 
170, 299 U.S. 232, 81 L.Ed. 142. 
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68. U.S.—^American Telephone & 

Telegraph Co. v. U. S, supra. 

69. U.S.—^N’ew England Telephone & 
Telegraph Co. v, U. S., L.C.Mass, 
53 F.Supp. 400. 

70. U.S.—^U. S. V. NTew York Tel. Co , 
N.Y., 66 S.Ct. 393, 326 U.S. 638, 90 
L.Ed. 371—^New England Telephone 
& Telegraph Co. v. U. S., I> C.Mass., 
53 F.Supp. 400. 

71. U.S.—^U. S. V. New York Tel. 
Co., N.Y., 66 S.Ct. 393, 326 U.S. 
638, 90 L.Ed. 371—^New England 
Telephone Telegraph Co. v. U. 
S, L.C.Mass., 63 F.Supp. 400. 

CoxicluslvexLess 

The determination as to proper ac¬ 
counting classification of monthly 
charges by telephone company to ac¬ 
count of payments made by it into 
pension trust fund for its employees 
pursuant to Federal Communications 
Commission’s order would not be con¬ 
clusive either on the commission or 
the company at hearing of a subse¬ 
quent rate case.—^JSTew England Tel¬ 
ephone & Telegraph Co, v. U. S., su¬ 
pra. 

72. U.S.—U. S. V. New York Tel. Co., 
N.Y., 66 S.Ct. 393, 326 U.S. 638, 90 
L.Ed. 371—^New England Telephone 
& Telegraph Co. V. IT. S., L.C.Mass , 
63 F.Supp. 400. 

73k U.S.—^Amba.ssador, Inc. v. U. S., 
APP.L.C., 66 S.Ct. 1151, 325 U.S. 
317, 89 L.Ed. 1637, rehearing denied 
66 S.Ct. 1561, 325 U.S. 896, 89 L. 
Ed. 2001—^U. S. V. American Tele¬ 
phone & Telegraph Co., L.C.N.Y., 
57 F.Supp. 451, affirmed (55 SCt. 
1401, 325 U.S. 837, 89 L.Ed. 1964. 
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to public interest,-proceedings may be initiated by 
the commission,or they may be initiated pursuant 
to the request, petition, or application of an inter¬ 
ested or aggrieved person,'^® although the commis¬ 
sion may limit the scope of a formal hearing 
granted pursuant to the request of an interested or 
aggrieved personJ'^ Designations for hearing be¬ 
fore the commission, like pleadings under modern 
procedure, are adequate where they reasonably ap¬ 
prise the party of the issues involved.'^S 

While the commission is not limited to strict rules 
of evidence prevailing in courts, preservation of the 
essential rules of evidence by which rights are as¬ 
serted or defended is necessary,and the burden of 
proof to justify every accounting entry questioned 
by the commission is on the person making, au¬ 
thorizing, or requiring such entry.^^^ A motion to 
reopen the record for the purpose of introducing 
additional evidence is addressed to the sound dis¬ 
cretion of the commission,SI and a refusal to reopen 
the record is not an abuse of discretion where the 
movant had ample time and opportunity to introduce 
the evidence.S2 Where a formal hearing is granted 
by the commission, the hearing may be before it,S3 
or before a hearing officer, such as an examiner.s^ 
Where the hearing is held before the commission, 
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a final report and order may be issued by it,S5 but 
in cases where the commission has not conducted 
the hearing a proposed report may be issued by 
it,S6 or a recommended, initial, or tentative decision 
may be required by statute,S7 although such a stat¬ 
utory requirement is satisfied by the issuance of 
a proposed report by the commission in lieu of a 
recommended decision by the hearing officer.^^ Ex¬ 
ceptions may be filed,^^ and, pursuant to statute, on 
request oral argument on such exceptions may be 
granted,^® where a proposed report is issued or a 
recommended, initial, or tentative decision is filed. 
Findings may or may not be necessary, depending 
on statutory provisions or whether the action of 
the commission is a legislative or judicial func- 
tion.^i Thus, where the action of the commission 
is a legislative and not a judicial function, it is not 
required to find the facts on which its authority to 
act is conditioned,^2 hence an order or regula¬ 
tion of the commission enacted pursuant to statute 
conferring power to act in its discretion is not in¬ 
validated by the absence of a report stating con¬ 
clusions and findings of facts by the commission.^^ 

Rehearing. Under the statute the commission in 
its discretion is authorized to grant rehearings if 
sufficient reasons therefor appear, and a petition 


D.O.—Stahlman v. Federal Communi¬ 
cations Commission, 126 F.2d 124, 
75 U.S.App D C. 176. 

74. U.S.—^Ambassador, Inc. v. U. S., 
App.D.C., 65 act. 1151, 325 U.S. 
317, 89 L.Ed. 1637, rehearing denied 
65 S.Ct. 1561, 325 U.S. 896, 89 L. 
Ed. 2001—^U. S. V. American Tele¬ 
phone «& Telegraph Co., D.C.N.T., 57 
F.Supp. 451, affirmed 65 S.Ct. 1401, 
326 U.S 837, 89 L.Ed. 1964. 

D.C.—Stahlman v. Federal Communi¬ 
cations Commission, 126 F.2d 124, 
75 U.S App.D.C. 176. 

75. U.S.—^U. S. V, Kew York Tel. Co., 
N.T., 66 S.Ct. 393, 326 U.S. 638, 
90 L.Ed. 371. 


76* U.S.—NTew England Telephone 
& Telegraph Co. v. U. S., D.C.Mass., 
53 F.Supp. 400. 

D C.—^Red River Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 98 F.2d 282, 69 App.D.C. 1, 
o^iorari denied 59 S.Ct 86, 305 
U.S. 625, 83 L.Ed. 400. 

Appearance iu person, or by attorney 
Interested or aggrieved person may 
appear before the commission and 
be heard either in person or by an 
attorney.—Red River Broadcasting 
Co. V, .Federal Communications Corn- 
mis silon, supra. 


77. U.S—^New England Telephone & 
, Telegraph Co. v. U. S., D.C.Mass, 
,53;.F.^pp. ^00. ' 


TBi ^ D>C*—^Mansfield Journal Co^ v. 


Federal Communications Commis¬ 
sion, 180 F.2d 28, 86 U.S App.D.C. 
102 . 

79. D.C.—Tn-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 564, 68 App.D.C. 
292. 

80. U.S.—U. S. V. 2Tew York Tel. Co., 
N.Y., 66 set 393, 326 U.S. 638, 
90 L.Ed. 371—^New England Tele¬ 
phone & Telegraph Co., D.C.Mass., 
53 F.Supp. 400. 

81. D C.— W. U, Division, Commer¬ 
cial Telegraphers’ Union, A. F. of 
L. V. U. S., D.C, 87 F.Supp. 324, af¬ 
firmed 70 S.Ct 148, 338 U.S. 864, 
94 LEd, 530. 

82. U.S.— W. U. Division, Commer¬ 
cial Telegraphers' Union, A. F. of 
L. v. U. S, supra. 

83. U.S.—U. S. V. New York Tel. Co., 
N.Y„ 66 S.Ct 393, 326 U.S. 638, 90 
L.Ed. 371. 

84. U S.—New England Telephone & 
Telegraph Co. v. U. S., D.C.Mass., 
53 F.Supp. 400. 

85. U.S.—-U. S. V. New York Tel. Co., 
N.Y., 66 S.Ct 393, 326 U.S. 638, 90 
L.Ed. 371. 

88. U.S.—New England Telephone & 
Telegraph Co. v. U. S., D.C.Mass., 
53 F.Supp 400. 

87. D.p.— W. U. Division, Cemmer- 
j^al TeJ^giaphers'* Union, A. F- of 

( iD. V. U. S.,.,D.C., 87 F.Supp. 324, 


affirmed 70 S.Ct 148, 338 U.S. 864, 
94 L.Ed. 530. 

88. D.C.—W. U. Division, Commer¬ 
cial Telegraphers’ Union, A. F. of 
L. V. U. S., supra. 

89. U.S.—^New England Telephone & 
Telegraph Co. v. U. S., D.C.Mass., 
63 F.Supp. 400. 

D C.— "W. U. Division, Commercial 
Telegraphers’ Union, A F. of L. v. 
U. S., D.C., 87 F.Supp. 324, affirmed 
70 S.Ct 148, 338 U.S. 864, 94 L. 
Ed. 530. 

90. D.C.—W. U. Division, Commer¬ 
cial Telegraphers*'Union, A. F. of 
L. V. U. S., supra. 

91. U.S.—^American Telephone & 
Telegraph Co. v. U. S., D.C.N.Y., 
14 F.Supp. 121, affirmed 67 S.Ct 
170, 299 U.S. 232, 81 L.Ed. 142. 

Couclnsivexiess of finding's 
U.S.—U. S. V. American Telephone 
& Telegraph Co., D.C-N.Y., 67 F. 
Supp 451, affirmed 66 S.Ct 1401, 325 

U. S. 837, 89 DEd. 1964. 

92. U.S.—^American Telephone 
Telegraph Co. v. U. S., D C.N.Y., 
14 F.Supp. il21, affirmed 67 S.Ct 
170, 299 US. 232, 81 L.Ed. 142. 

93* U.S.—^American Telephone & 
Telegraph Co. v. U. S,, supra. 

94. U.S,— H. C. A Communications 

V. U. S., D.C.N.Y., 43 F.Supp. 851. 
D.C.—Southland Industries v. Fed^ 

era! Communications Commission, 
I 99 F.2d 117, 69 App.D.C. 82. 
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for rehearing may be presented after a decision, 
order, or requirement has been made by the com¬ 
mission in any proceeding,^^ since leave to file 
such a petition is not required by the statute, the 
petition is a matter of right, as distinguished from 
a matter of grace,and the commission is required 
to act on it.^7 

(3) Review 

An ord«r of th« Federal Communiciations Commis¬ 
sion Is subject to such review as is authorized by statute- 

An order of the Federal Communications Com¬ 
mission is subject to such judicial review as is au¬ 
thorized by statute,®^ and a person interested in a 
proceeding before the commission wherein he was 
not made a party must resort to administrative re¬ 
lief before seeking judicial relief.^^ Orders which 
are made reviewable by statute are subject to ju¬ 
dicial review.^ The particular label which is placed 
on an order by the commission is not necessarily 
conclusive of the question whether the order is 
reviewable under the statute,^ and regulations which 
have the force of law before their sanctions are 


invoked as well as after are subject to attack under 
the statute.^ The method and procedure for re¬ 
view are prescribed by statute,^ and the scope of re¬ 
view is limited and restricted^ and generally extends 
to a determination whether the commission has 
acted illegally, whether its order is supported by sub¬ 
stantial evidence, and whether its action is reason¬ 
able and not arbitrary,® and as long as there is 
warrant in the record for the order or decision it 
must stand.*^ Where the commission in promulgat¬ 
ing an order or regulation has kept within the 
bounds of its administrative power, it is not enough 
to show that the prescribed system of accounts ap¬ 
pears unwise, burdensome, or inferior to another,^ 
but it must appear that an accounting order is so 
entirely at odds with the fundamental principle of 
correct accounting as to be the expression of a 
whim rather than an exercise of judgment,^ and, in 
determining the validity of an order providing for 
a uniform system of accounts, regard should be had 
to the ends intended to be promoted by such a sys¬ 
tem.^® Various provisions of an order or regula¬ 
tion of the commission requiring a uniform system 
of accounts for telephone companies have been held 


3?eti-fcioii for relxearing’ denied 
U.S.—Rochester Telephone Corpora¬ 
tion V. U. S., N.Y, 59 set. 754, 
U7 U.S. 125, 83 UEd. 1147. 

J> C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. 82. 

96 . D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra. 

97. B.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra. 

98 . U.S.—Rochester Telephone Corp. 
V. U. S, D.C.N.Y., 23 F Supp. 634, 
affirmed 69 S.Ct. 754, 307 U.S. 126, 
83 LEd. 1147, 

D.C,—^W. U, Division, Commercial 
Telegraphers’ Union, A. P. of L. 
V. U. S., D.C., 87 F.Supp. 324. af¬ 
firmed 70 S.Ct. 148, 338 U.S. 864, 94 
KEd. 530. 

99 . D.C.—Red River Broadcast ingr 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App.D. 
C. 1, certiorari denied 59 S.Ct, 86, 
305 U.S. 625, 83 D.Ed. 400. 

Seheariitfif 

An application for rehearing* under 
the statute provides complete relief 
for a person whose interests are ad¬ 
versely affected by a dec^ion of the 
commission in a proceeding* wherein 
he was not made a party, notwith¬ 
standing other remedies provided by 
the rules ihay not be available to 
such person,-—^Ked River Broaden 
ing Co. V. Federal Commun.caiions* 
Commission, 'snpra. 


1. U.S.—Rochester Telephone Cor¬ 
poration V. U. S.. N.Y., 59 S.Ct. 754, 
307 U.S. 125, 83 L.Ed. *1147—-Amer¬ 
ican Telephone & Telegraph Co. v. 
U. S, D.C.N.Y., 14 F.Supp. 121, af¬ 
firmed 67 S.Ct. 170, 299 U.S. 232, 
81 L.Ed. 142 

IITegative order doctrine discarded 

U.S.—^Rochester Telephone Corpora¬ 
tion V. U. S., N.Y., 59 S.Ct. 754, 307 

U. S. 126, 83 LEd. 1147. 

2. U.S.—C o 1 u m b i a Broadcasting 
System v. U. S., K.Y, 62 S.Ct. 1194, 
316 U.S. 407, 86 L.Ed. 1563. 

3. U.S.—Columbia Broadcasting 
System v. U, S., supra. 

4. U.S.—Rochester Telephone Cor¬ 
poration V. U. S., N.Y., 59 S.Ct 754, 
307 U.S. 125, 83 L.Ed. 1147. 

5- U.S. — New England Telephone & 
Telegraph Co. v. U. S., D.C Mass., 
63 F.Supp. 400. 

6. U.S.—^Rochester Telephone Coi> 
poration v, U. S., N.Y„ 59 S.Ch 754, 
307 U.S. 125, 83 L.Ed. L147^New 
York Tel. Co. v. U. S„ D.O.N.T., 
66 F.Supp. 932, reversed on other 
grounds 66 S.Ct 393, 326 U.S. 638, 
90 L.Ed. 371. 

D.C.—^W. U. Division, Commerciaa 
Telegraphers’ Union, A. F. of L. 

V. U. S., D.C., 87 F.Supp. 324, af- 
^ firmed 70 S.Ct 148, 338 U.S. 864, 

94 UEd. 530. 

Pair hearing 

In action by labor union to set aside 
and enjoin enfopoenrit-nt of an order 
of the Federal Comman cations Com¬ 
mission Where propo^d pep<^ of the 

100 


commission quoted from a depart¬ 
ment of justice letter as to a viola¬ 
tion of the anti-trust laws, but it did 
•not appear that commission, consid¬ 
ered the letter as evidence or based 
any findings of fact thereon, relief 
would not be granted on the ground 
that union had not been accorded a 
fair hearing in that commission con¬ 
sidered as evidence matters not in 
the record.—^W. U. Division, Commer¬ 
cial Telegraphers’ Union, A. F. of Lt. 
V. U. S., supra. 

Evidence held to sustain variotis con- 
duslons 

D.C.—^W. U. Division, Commercial 
Telegraphers' Union, A. P. of L. v. 
U. S., supra. 

7. U S.—Rochester Telephone Cor¬ 
poration V. U. S,. N Y., 69 S.Ct. 754, 
307 U.S. 125, 83 LEd. 1147. 

8. U.S.^—^American Telephone & Tel¬ 
egraph Co. V. U. S., N.T., 67 S.Gt 
,170, 299 U.S. 232, 81 L.i&q. 142, 

Awkward or impmrfect system 
U.S.-^An^^mcaa Teledwna^e & Tele- 
Ob. V. U. 57 S%Ct. 

170, 299 U.S. 232, 81 VFd* 142, 

9 t u.S:^U. S. V. N€Pw York Yel. Co., 
N.Y., 66 act. 399, 32$ US. 638, 
96 L.Ed. 371—^Ambrican Telephone 
& Telegraph Co. v, U. S., N.T.,' -57 
act, 170, 299 U.S. 23^ 81 L-Ed 
142—New EngMrid* Telephone & 
Telegraph Co. v. U. a^ D.aMassi;, 
63 FiSupp. 400. • , ’ ' 

IQ. tr.S.—^American Telephone & 

Telegraph Co. v. U. S., N.T., "67 S. 
Ct. 170 ,m299 U.S. 232, 31 
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invalid,^^ while other provisions have been held 
valid, such as a provision for the classification 
of property with respect to present, imminent, or 
future use Provisions of an order with respect 
to original cost have been upheld as against various 
contentions,^^ such as a contention that a recovery 
of depreciation expense on actual investment is 
prevented by such provisions 

§ 82 Licensing and License Fees 

The business of furnishing telegraph or telephone 
service, or the like, to the public is a proper subject 
for the exaction of a license fee or privilege tax 

The business of furnishing telegraph or telephone 
service, or the like, to the public is a proper subject 
for the eScaction of a license fee or privilege tax,l6 


and liability for a particular license fee or tax de¬ 
pends on the statute or ordinance imposing the fee 
or tax and a proper construction thereof What 
fee is proper as compensation for services to be 
performed and expense incurred in inspecting and 
regulating a company’s poles and \Mres depends on 
the facts of the particular case,^^ and a fee which 
IS reasonable and proper in one municipality cannot 
be taken as the measure of the fee to be exacted in 
another's The fixing of the amount, m the first 
instance, rests largely in the discretion of the au¬ 
thorities by whom the requirement of license is 
made,20 the fee fixed by them being pnma facie 
reasonable, so that the burden of proving its unrea¬ 
sonableness IS on the company ,21 and their action 
will not be interfered with by the courts in the ah- 


11 US —^American Telephone & 
Telegraph Co v U S, DCNT, 
14 F Supp 121, affirmed 67 S Ct 
170, 299 US 332, 81 LEd 142 
12. US —American Telephone & 
Telegraph Co v U S, N T, 67 S 
Ct 170, 299 US 232, 81 L Ed 142 

Attorney’s declaration as to con- 
stmotlon of order 

Assistant attorney general's decla¬ 
ration to supreme court as to Federal 
Communications Commission’s con¬ 
struction of order relating to uniform 
system of accounts prescribed by 
commission for telephone companies 
would be accepted as an administra¬ 
tive construction binding on commis¬ 
sion in Its future dealings with com¬ 
panies —^American Telephone & Tele¬ 
graph Co V U S, NT, 67 set 170-, 
299 US 232, 81 LEd 142 
Chaise to snrpliiB or reductioii of 
BurplTis 

Ufi—^U S V New York Tel Co, N 
Y. 66 sot 893. 326 US 638, 90 
I L Ed 371 

Baadjnitiment order 

The Federal Communications Com¬ 
mission’s order for readjustment of 
telephone company’s accounts could 
not be enjoined on theory that com¬ 
mission's order was premised on er¬ 
roneous conclusion that company s 
original accounting entries were Ille¬ 
gal whep made, where principal foun¬ 
dation of commissidn's' order was 
that compajiy was legAlly subject to 
requirement of restating its accounts 
on bMls of original cost, no-twith- 
standing commission might have 
thought, as ant alternative ground for 
its decision, that acoouuts were iXle- 
gaa wheh- made.—U S v New York 
TeL^Ckh, supra. ’ ‘ ' 

13 US —^American Telephone & 
Telegraph Co v U S, NT, 67 S 
Ct 170, 299 ‘US 232, 81 LEd 1^2 
Term “property held for imminent 
me hi,t^^i^one, service and under 
de^nule as j used jdp Fed^al, 

Cqnununl^ationa F<^ommlsslou order 


directing telephone companies to set 
up account for such property, includ¬ 
ed spare plants kept in reserve as 
measure of prudent administration — 
American Telephone & Telegraph Co 
V U S, NT, 67 set 170, 299 US 
232, 81 L Ed 142 

14. US—^American Telephone & 
Telegraph Co v U S, NT, 57 S 
Ct 170, 299 US 232, 81 LEd 142 

15 US—^American Telephone & 
Telegraph Co v U S , N Y , 57 S 
Ct 170, 299 US 232, 81 LEd 142 

16. Ark—^Alstadt v Arkansas-Mis- 
sourl Power Go, 219 S'W2d 938, 
215 Ark 212 

62 C J p 92 note 32 

Compensation for use of streets see 
supra § 34 

Liability of telegraph and telephone 
companies to taxation generally 
see Taxation § 183 

Licensing of radio broadcasting sta¬ 
tions see infra S3 302-312 
Power of municipal corporation to 
impose license fee or tax on tele¬ 
phones and telegraphs see Licenses 
§ 10 e 

Bight to impose license tax as af¬ 
fected by federal Post Roads Act 
see supra § 24 

17. Miss —Craig v Southern Bell 
Tel & Tel Co, 45 So 2d 732, 208 
Miss 881 

Betail gales tax or utility excise 

tax held not applicable to business 
transacted —Holmes Elec Protective 
Co V City of New York, 106 NE 
2d 607. 304 NY 202—HolmeS Elec¬ 
tric Protective Service V McGoldriok, 
30 NTS 2d 689, 262 App Biv 614, 
resettled order 32 NXS3cl 129, 

App Biv 810, affirmed ’42 N.EiBd 787, 
288 N.Y 635—^Empire City SuibwaJ! 
Co. V City of New Totk, i6tl^Y,S'2d 
66, 168 Misc 776 , i ^ 

Privilejfe ta* - , ' 1 ^ 

Since word “conduit’’ Sfat- 

ute Imposing on teleplipne* cppa.jE>aniq|ii: 
tax for ea«.h mile o;f conduit means 


a structure, usually installed under¬ 
ground, containing one or more ducts 
or tubes in which cables are installed 
and does not include a cable, a coaxi¬ 
al telephone cable buried In the 
ground but not installed within a 
conduit was not a “pole line” or “con¬ 
duit” within privilege tax law—> 
Craig V Southern Bell Tel & Tel 
Co , 45 So 2d 732, 208 Miss 881 

Coin telephone was not taxable as 
a coin vending machine—^Bell Tele¬ 
phone Company of Pennsylvania v 
City of Johnstown, 19 Pa Dlst & Co 
512 

Transzolssion of music 

Under ordinance providing for li¬ 
cense fee on gross business accounts 
accruing from exercise of privilege 
of using under-street wires, with per¬ 
mission of owner of wires, for trans¬ 
mission of music, news, and advertis¬ 
ing, any sale or installation by li¬ 
censee of equipment used for repro¬ 
duction of music by licensee consti¬ 
tuted an exercise of the privilege 
and, therefore, receipts from buc^ 
sales or installations would be tax¬ 
able —Muse-Art Gorp v City 
Philadelphia, 96 A 2d 642, 873 T&. 
329 

18 Pa.—Belaware & Atlantic Tele¬ 
graph & Telephone Co-'s Pefetlo-n, 
73 A. 176, 224 Pa. 65, 132 Am S.R 
760 

62 C J p 94 note 38 

Ig tJS—AH antic Pacific Tele¬ 

graph Co V I’ixiladelphia^ Psu, 28 

sot 3^7, 199 US, aeo, 47 , LEd. 99.5 

Pa.—^Belaware & Atlantic T^egraph 
& Telephone Oq 'p Petition, 78 A. 
176» 224 Pa, 65* ,132 Am SJL 750 

20 Pa'—^BotbUgh 6f North Brad- 
dock V General Bjstrict & Printing 
Telegraph Co, 11 Pa Super 26 
62 OJ i) 94 note 40 

21. US —^Atlantic & Pacific Tele- 
,graph Co V Philadelphia, Pa, 23 
BCt 817, ISO^tjS 160, 47 LEd 996 
62 0 J p 94 note 41 
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sence of a clear abuse of discretion's except where 
a statute authorizes the courts to determine the 
proper fee to be imposed S3 

License fee distinguished from rental for use of 


streets A license fee imposed to cover the ex¬ 
pense of regulation and supervision of a company’s 
lines IS to be distinguished from a charge exacted 
by way of rental or compensation for the use and 
occupancy of the public streets 


Vn RATES AlTD CHARGES 


§ 83 Establishment by Company 

The right to preecribe the rates to be charged for 
telephone or telegraph service and facilities belongs pri- 
tnariiy to the company furnishing the service 

Unless withdrawn or superseded by statute, or 
restricted by contract, the right to prescribe the 
rates to be charged for telegraph or telephone serv¬ 
ice and facilities, or the like, belongs primarily to 
the company furnishing the service,subject to 
the power of the state or its duly authorized agency 
to regulate, modify, and supersede such rates, 
and subject also to the requirement that they be 
reasonable,and uniform for the same service and 
classification,-8 and rates duly fixed and established 
by the company continue in effect until changed or 
until a different rate is established by the proper 
rate-regulating body ^9 

§ 84. Contracts as to Rates 

a Contracts with municipalities 


b Contracts wuth patrons 
a. Contracts with Municipalities 

A franchise for the use of municipal streets by a tel¬ 
ephone and telegraph company may contain provisions of 
a contractual nature as to rates, and such provisions are 
binding except as modified or superseded by the state 
under its regulatory power 

While there is authority to the effect that a 
municipal corporation without power to fix tele¬ 
phone and telegraph rates is without power to con¬ 
tract as to such rates,it is generally held that a 
municipal corporation, in granting to a telegraph or 
telephone company, or the like, a franchise, or the 
privilege of using the public streets and highways, 
may ordinarily insert in such grant provisions of a 
contractual nature, or annex thereto a condition, 
as to the rates to be charged by such company for 
its service or facilities,except as the state, either 


22. Pa.—OSTew Hope Borough v. Pos¬ 
tal Telegraph Cable Co, 62 A, 127, 
203 Pa. 632, reversed, on. other 
grounds 24 S Ct 204, 192 U S 65, 48 
Li. Ed 338—Borough of N'orth Brad- 
docR V Central District & Printing 
Telegraph Co, 11 Pa Super 24 

2G. Pa,—Delaware & Atlantic Tele¬ 
graph & Telephone Co’s Petition, 
73 A 176, 224 Pa. 56, 132 Am S R 
750 

62 C J p 94 note 43 

24 Ill —City of Peoria v Postal 
Telegraph-Cable Co, 200 IllApp 
218, affirmed 113 NE 968, 274 Ill 
56S 

62 C J p 96 note 44 

Rental or compensation for use of 
streets see supra § 34 

25 Idaho —^Application of Pacific 
Tel & Tel. Co, 233 P 2d 1024, 
71 Idaho 476 

62 C J p 96 notes 47, 48 

Rates of public utilities in general 
see Public Utilities §§ 13—30 

Rates under federal war-time con¬ 
trol see infra § 96 et seq 

Pranchise prohibiting change of rates 
before specified date 

U S —City of Dallas v Dallas Tele¬ 
phone Co, CCA Tex, 272 P 410, 
certiorari denied and appeal dis¬ 
missed 42 set 60, 267 US 638, 66 I 


L Ed 410, appeal dismissed 42 S 
Ct 186, 257 US 668, 66 L Ed 426 

62 C J p 95 note 47 

“Joint rate” defined 

US—Southern Bell Tel, etc, Co v 
Georgia R Commission, D C Ga., 
274 P 438, 441, certiorari denied 43 
set 621, 262 US 761, 67 L Ed 
1220 

26 Idaho —Application of Pacific 
Tel & Tel Co, 233 P 2d 1024, 71 
Idaho 476 

Mass—Department of Public Utili¬ 
ties V New England Tel and Tel 
Go, 90 NE2d 328, 825 Mass 281 

62 C J p 96 note 49 

Regulation of rates see Infra | 86 
et seq 

27 Colo—^Wolverton v Mountain 
States Telephone & Telegraph Co, 
142 P 165, 58 Colo 68, Ann Cas 
1916C 776 

Mo —Poor V Western Union Tele¬ 
graph Co, 196 SW 28, 196 MoApp 
667 

Reasonableness of rates in general 
see infra § 86 

28. Mo—Poor V Western Union 
Telegraph Co , supra.. 

62 C J p 96 note 61 

Discrimination as to rates generally 
ace supra 5 72 

29 Kan —^Board of Com'rs of Pot¬ 
tawatomie County V American Tel- 

102 


ephone Go, 284 P 368, 129 Kan 
733 

30 Iowa—City of Osceola v Middle 
States Utilities Co, 257 NW 340, 
219 Iowa 192 

31. N Y —New York Tel Co v 
Board of Education of City of El¬ 
mira, 200 NE 663, 270 NT 111 
62 C J p 96 note 64 
Contracts of municipalities with pub¬ 
lic utilities generally see Munici¬ 
pal Corporations S 292 

Bight to oontraot distinguished from 
power to regulate 

Tex-—^Pink v City of Clarendon, Civ 
App, 282 S W 912 
62 C J p 96 note 64 [a] 

Phrase “city departments,” as used 
in franchise requiring telephone com¬ 
pany to furnish city departments 
with telephones at one-half stand¬ 
ard rates, must be given meaning in¬ 
tended by contracting parties in so 
far as such Iptentlon is ascertain¬ 
able, under franchise requiring tele¬ 
phone company to furnish “city de¬ 
partments" with telephones at one- 
half standard rates, board of educ^i- 
tion was entitled to half rates, espe¬ 
cially where parties adopted that as 
proper construction of frandihise for 
thirty years and city was required! 
to raise funds tot maintaining schotol 
system—NeW York Tel Co v'Bokrd 
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by direct legislation or through an agency to which 
it has lawfully delegated its authority, may already 
have acted on the subject of rates and, where 
such a provision or condition, or the franchise em¬ 
bodying it, IS accepted by a company, it becomes 
bound thereby,33 so that, as long as the rates so 
fixed remain in effect, or until they are modified by 
agreement between the parties3‘i it cannot contest 
their reasonableness,35 or refuse to furnish its 
services and facilities at such rates,33 or deny the 
authority of the municipality to enter into such 
agreement 37 contract as to the rates to be 
charged for a particular character or class of serv¬ 
ice, however, does not preclude the company from 
furnishing additional or improved service at higher 
rates 38 

Reservation in franchise of right to regulate rates 
A provision in a franchise reserving or attempting 
to reserve to the municipality the right to regulate 
the rates to be charged by a telegraph or telephone 
company, or binding the company to render itself 
amenable to such rates as may be prescnbed by the 
municipality, is to be distinguished from a contract 
specifying the rates to be charged dunng the term 
of the franchise,39 and such a provision or reserva¬ 
tion does not constitute a contract between the mu¬ 
nicipality and the company permitting the munici¬ 
pality to prescribe, or binding the company to ac¬ 


cept, a rate schedule which is or becomes noncom¬ 
pensatory 

After expiration of franchise the municipality 
may, m the absence of any inconsistent statute,"*^ 
require that further service be given, if at all, at 
specified rates, or, in other words, may force the 
company to choose between serving at the rates 
specified and vacating the streets but if the mu¬ 
nicipality compels the company to continue to give 
service it must allow compensatory rates to be 
charged ^3 

Modification of contract rates under regulatory 
power In the absence of power on the part of a 
municipality to regulate rates by compulsion, any 
contract made between it and a company as to 
rates is, and must be deemed to have been made, 
subject to the paramount legislative power of regu¬ 
lation, and the rates fixed by the contract may be 
modified or superseded by the legislature or its au¬ 
thorized agency if they are or become unreason¬ 
able,^^ unless the state has clearly authorized the 
municipality to contract as to rates for a fixed pe- 
nod,^5 but, until the power to regulate or modify 
such rates is exercised by the state or an agency to 
which it has delegated its authority, the contract 
is valid as between the parties, and continues in 
effect^® Authority to make an inviolable contract 
must clearly appear,and is not to be implied from 


of Education of Elmira, 200 NB 663, 
270 NT 111 

Oonsideratloii 

Where at time telephone franchise 
was grranted telephone company lack¬ 
ed right to lay wires without city’s 
permission, granting of permission 
constituted sufiicient consideration 
for agreement to furnish city depart¬ 
ments with telephones at one-haJf 
standard rates—^New York Tel Co 
V Board of Bducation of City of El¬ 
mira, supra 

32 Elan —City of Emporia v Em¬ 
poria Telephone Co, 129 P 187, 
88 Kan 448 

33. N T —^Rochester Telephone Co 
V Ross, 88 NE 793, 196 NT 429 
62 C J p 98 note 66 

34 Ely-—Southern Bell Telephone & 
Telegraph Co v City of Eoulsville, 
96 SW2d 696, 265 Ky 286 
62 C J p 98 note 67 

Waiver 

Where franchise required telephone 
company to furnish board of educa¬ 
tion with telephones at one-half 
'and I ,1 rn (>• i>oard dould not waive 
«■ « • i>i« its lights and oon- 

tra^ti anew at higher rate--^New 

York Tel. Co. v, Board of Ediioatloti 

! 


of City of Elmira, 200 NE 663, 270 

NT 111 

35 Mich —Traverse City v Citizens’ 
Telephone Co, .161 NW 983, 195 
Mich 373 

62 C J p 98 note 69 

36 Ky—Cumberland Telephone & 
Telegraph Go v City of Hickman, 
111 SW 311, 129 Ky 220, 33 Ky L 
730 

62 C J p 98 note 70 

37 Tex —^Athens Telephone Co v 
City of Athens, CivApp, 182 S W 
42 

62 C J p 99 note 71 

38 Ky—City of Campbellsvllle v 
Taylor County Telephone Co, 18 
S W2d 306, 229 Ky 843 

62 CJ p 99 note 72 

39 TJS--City of Dallas v Dallas 
Telephone Co , C C A.Tex, 272 F 
410, certiorari denied 42 SCt 50, 
257 US 638, 66 L Ed 410, appeal 
dismissed 42 SCt 185, 257 US 
668, 66 L Ed 426 

40 US — City of Dallas v. Dallas 
Telephone Co, supra 

62 C J p 99 note 74 

41 US —City of Louisville v Lou- 
isvUlS Home Telephone Co., CC.A. 
Ky, 279 F 949 

62 C J p 99 note 76 i , 

1103 


42 US —City of Louisville v Lou¬ 
isville Home Telephone Co , supra 

Ejectment of company from streets 
on expiration of franchise see su¬ 
pra § 32 

43 US —City of Louisville v Lou¬ 
isville Home Telephone Co , supra 

Right of company to compensatory 
rates in general see infra g 86 

44. U S —^Home Telephone & Tele¬ 
graph Co V City of Los Angeles, 
Cal, 29 SOL 60. 211 US 266, 63 
LEd 176 

62 C J p 99 note 80 

Power to regulate rates see infra g 
85 

Regulation of rates by municipal 
corporations see infra § 85 

4(5 Va-—Uity of Richmond v Ches¬ 
apeake & Potomao Telephone Co of 
Virginia, ,106 SE 127, 127 Va 612 

62 C J p leO note 81 

46 Mich—Traverse City v Michi¬ 
gan Railroad Commission, 168 NW 
481, 202 Mich, 576 

62 CJ p loo note 83 

47, US—^Home Telephone & Tele¬ 
graph Co V City of Los Angeles, 
Cal, 29 S Ct 60, 211 U S 266, 63 
LEd. 176 

62 C J p 100 note 84, 



86 C.J.S. 


§ 84 TEL, & TEL,, RADIO & TELEVISION 


power to regulate or prohibit the use of the streets 
by such companies nor does a grant of au¬ 
thority to regulate rates authorize a municipality to 
make an inviolable contract as to rates or to disable 
itself to exercise the poi^er of regulation 

b. Contracts with Patrons 

Subject to the reflutatory power of the state, a tele¬ 
phone and telegraph company may validly contract with 
Its patrons as to the rates for its services 

Except where the rates for its service have been 
established by the state or its properly authorized 
agency, discussed infra § 83 et seq, and subject to 
the rules relating to discriminations as to rates and 
charges, considered supra § 72, a telegraph or tele¬ 
phone company, or the like, has a right, in pur¬ 
suance of its general power to fix rates, to contract 
with a patron as to the rates to be charged him for 
its service Rates so fixed by private contract 
between a company and a patron are nevertheless 
subject to legislative regulation The mere en¬ 
actment of a statute requiring service to be fur¬ 
nished. to all applicants at the usual rates does not 
abrogate rates theretofore fixed by private con¬ 
tract,nor does the enactment of a statute author¬ 
izing a commission to regulate rates,53 and such 
contract rates continue in effect until changed by 
the commission in proper proceedings ,54 but where 
such a statute, while expressly continuing in force 
existing rates, declares every discriminatory charge 
unlawful, only the regular rates of the company 
continue in effect, and not any special and dis¬ 
criminatory rate fixed by private contract,5 5 al¬ 
though where the statute further provides that any 
contract for discriminatory service shall be termi¬ 
nated by the company where it has the option to do 
so, or as soon as the contract by its terms becomes 
terminable, such a contract is not abrogated by the 
provision prohibiting discriminatory rates, but con¬ 


tinues m force until terminated by the company or 
by its ow'n terms 56 A contract for residence tele¬ 
phone service is no longer binding on the company 
when the patron undertakes to use the telephone for 
business purposes, where higher rates are custom¬ 
arily charged by the company for business serv¬ 
ice 57 It has been held that, under its general duty 
to serve without discrimination, a company cannot 
hold a patron to a contract for service at the rates 
prevailing when the contract was executed, where 
subsequently the rates charged to the public gen¬ 
erally have been reduced 58 

Contract for free service A contract binding a 
telegraph or telephone company to give to one a 
frank over all its lines is within the prohibition of 
a statute forbidding the issuance of passes by com¬ 
mon earners, including such companies 59 A con¬ 
tract, however, between such a company and a rail¬ 
road company for an exchange of their services, 
without charge by either to the other, is not objec¬ 
tionable, either as to services on the line or those 
off the line, since such companies are entitled to 
agree on the value of the services of each to the 
other without reduction to money as a common 
denominator,59 and, on similar grounds, it has been 
held that a company may validly contract with a 
municipality to furnish free service to municipal 
offices and departments in exchange for valuable 
rights or privileges 5^ 

Contract with stockholder of mutual company 
Where stockholders of a telephone company are en¬ 
titled to its service, and their shares are assessable 
for not more than a specified amount to pay corpo¬ 
rate expenses, a stockholder is bound to pay for 
telephone service such sum, not exceeding the 
amount for whicTi he is assessable, as is arrived at 
by dividing the total cost of furnishing the service 
by the average number of telephones in use 


48. Kan—City of Emporia, v Em¬ 
poria Telephone Co, 129 P 187, 88 
Kan 443 

Va»—City of Richmond v Cheaap6a.Ke 
& Potomac Telephone Co of Vir- 
erinla, 105 SB 127, 127 Va. 612 

49. tJ S —Home Telephone & Tele¬ 
graph Co V, City of Lios Angeles, 
Cal, 29 set 60, 211 US 26B. 63 
LEd 176 

60. Minn,—Goodrich v Northwest¬ 
ern Telephone Exchange Co., 181 N 
W 333, 148 Minn 219 

62 C J p 100 note 90 

51. ColO'—^Wolverton v Mountain 
States Telephone & Telegraph Co, 
142 P. 166, 68 Colo 68, Ann Gas. 
1916C 776 

62 C J. p 100 note 91. 


52 Mich—^Unlon Telephone Co v 
Ingersoll, 144 NW 660. 178 Mich 
187, 62 L.R.A.NS, 713 

63 Kan—^Kaul v American Inde¬ 
pendent Telephone Co, 147 P 1180, 
95 Kan 1 

64 Kan —^Kaul v American Inde¬ 
pendent Telephone Co, supra. 

62 C J p ilOO note 96 

56 DC —Heiakell v Chesapeake & 
Potomao Telephone Co, 46 App D 
C 138 

56 Minn—Goodrich v Northwest¬ 
ern Telephone Exch Co, 181 NW 
333, 148 Minn 219 

57 Colo—Wolverton v Mountain 
States Telephone & Telegraph Co, 
142 P 166, 68 Colo 68, AnnCas. 
1916C 776 


58 Colo —Wolverton v Mountain 
States Telephone & Telegraph Co, 
supra. 

62 C J p 101 note 1 

69 N J —Clark v New Jersey Pos¬ 
tal Telegraph Co, 87 A 640, 82 
NJEq 16 

60. US —^Postal Telegraph-Cahle 
Co V Tonopah & Tidewater E. Co , 
NT, 39 set 162, 248 US 471, 63 
LEd 366 

61. Wis —City of Superior v Doug- 
laia County Telephone Co„ 122 NW 
1023, 141 Wis 863 

62. Wis —Miles V People’s Tele¬ 
phone Co, 163 NW 662, 166 Wi3 

62 C,J p-101 note 6. 
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After termination of contract Where a contract 
fixing rates for telegraph or telephone service ex- 
pires, or is nghtfull> terminated by the compan> 
or by paramount authority, one who continues to 
accept such service is liable for the lawfully estab¬ 
lished rates then m effect 

§ 85 Regulation of Rates 

The st<ite may regulate the rates and charges of 
telephone and telegraph companies. 

Under its general power to regulate telegraph and 
telephone companies, and the like, as discussed supra 
§ 74 et seq, a state is authorized to regulate the 
rates and charges of such companies and to fix the 
maximum rates to be charged for their services and 
the use of their facilities,®^ subject to the limitation 
that such regulations and the rates thereby pre¬ 
scribed must be reasonable, and nonconfiscatory, as 
discussed infra § 86, and the state cannot be de- 
pnved of this power or prevented from exercising 
it by any contract between a company and an¬ 
other The power to make such regulations or 
prescribe rates and charges is a legislative func¬ 
tion,®® and cannot be performed by the courts, as 
considered infra § 90, although the determination 
whether rates as fixed are reasonable or confiscatory 


IS a judicial function,®^ Rate making implies a 
range of legislative discretion®^ and the legisla¬ 
tive determination within the scope of such discre¬ 
tion is ordinarily conclusive 

\fode of exercise, delegation of power. The 
power to regulate telephone and telegraph rates may 
be exercised bj the legislature itself,"^® or it may 
be delegated to a board or commission Such 
power may also be delegated to a municipal cor¬ 
poration,but a municipality has no such authority 
unless clearly v'ested with it by law,^^ and power to 
fix rates will not be implied from provisions grant¬ 
ing to municipalities the right to regulate and con¬ 
trol the use of streetsj^ or the exercise of public 
franchises’^® or the construction and maintenance 
of poles and wires'^® therein, or from provisions 
granting authority to fix rates for other specified 
public services,nor is such power conferred by 
the usual general grant of authority to pass ordi¬ 
nances for the government and welfare of the mu¬ 
nicipality or its inhabitants It is generally held 
that a constitutional provision for “home rule” of a 
municipal corporation does not authorize the mu¬ 
nicipality to regulate rates for service within its 
borders or preclude the state from so doing 


63 ND—Great Northern Hy Go v 
Sheyenne Telephone Co, 146 N W 
1062, 27 ND 266 
62 C J p 101 note 6 

64 . Colo—City and County of Den¬ 
ver V Mountain States Tel & Tel 
Co, 184 P 604, 67 Colo 225, appeal 
dismissed Mountain States Tel & 
Tel Co V City and County of 
Denver, 40 S Ct 219, 261 US 645, 
64 LEd 407 

Ind—Central Union Telephone Co v 
Indianapolis Telephone Co, 126 

NE 628, 189 Ind 210 
62 C J, p 101 note 9 

Znliereat power 

The power to regrulate rates of tel¬ 
ephone companies is Inherent In the 
legislature —City of Paytown v Gen¬ 
eral Tel Co of the Southwest, Tex 
CivApp, 266 SW2d 187, refused no 
reversible error 

65 . Ky—Southern Bell Tel & Tel 
Co, V City of Louisville, 96 S.W 
ad 696, 266 Ky. 286 

52 C J p 101 note 11 
66 Gia*—Southern Bell Tel Co v, 

Georiria Public Service Commis¬ 
sion, 49 SE2d 88, 203 Ga. 862 
Mich,,—-Miohlg’an Bell Tel Co v 
^ Mjichlg’an Puhlsio Service Commis- 
, Sion, 24 N,W,2d 200, 315 Mich. 563 
62 C X P"il62' note 13 
B.ate making* as a'legfislative and not 
a judicial functiop g'enerally ^ee 
Oona^tutionaE Law S 
Rate resulatihipi by oomlmlsslon as 
legihliutiY^U Itoffra* la. 


67 US —^Western Union Telegraph 
Co V Myatt, C C Kan, 98 P 336 

82 C J p 102 note 14 
Judicial review of orders of com¬ 
mission as to rates see infra S 20 f 

68 S D —^Application of Northwest¬ 
ern Bell Tel Co, 6 NW2d 166, 69 
SD 36 

69. S D —^Application of Northwest¬ 
ern Bell Tel Co, supra. 

70 SD—Application of Northwest¬ 
ern Bell Tel Co , supra. 

71. SD—^Application of Northwest¬ 
ern Bell Tel Co , supra 
62 C J p 102 note 16 
Regulation of rates by board or com¬ 
mission generally see infra § 90 

72 Colo —Bennett v Mountain 
States Tel & Tel Co , 215 P2d 714, 
121 Colo 326 

Tex —City of Baytown v General 
Tel Co of the Southwest, Civ App, 
266 SW2d 187 
62 C J p 102 note 16 

Judicial review 

Where the city council is empow¬ 
ered to act with respect to telephone 
rates, and only Issue Is as to the 
manner In which it acted, it has been 
held that the refusal ‘ of the court 
to review the manner in which the 
power was exercised did not deprive 
the citizens of the mun (ipalitj of a 
eub-tantial right.—Buii.ft v Moun¬ 
ts n S^Latc" Te'l & 7 cl Co, 215 r* 2d 
711 121 Colo 32^ 

73 Iowa*—Gitv of Osceola V Middle 


States Utilities Co, 257 NW 340, 
219 Iowa 192 

Ky—Southern Bell Telephone & Tel¬ 
egraph Co V City of Louisville, 96 
S W2d 696, 265 Ky 286 
Ohio—City of Cambridge v Public 
Utilities Clommission, 111 N,E,2d 
1, 169 Ohio St. 88. 

62 C J p 102 note 18. 

74. Fla—City of Jacksonville v. 
Southern Bell Telephone & Tele¬ 
graph Co, 49 So 509, 67 Fla, 874. 
62 C J p 102 note 19 
75 Mo—State v Missouri, etc., Tel 
Co, 88 SW, 41, 189 Mo 88. 

76. Okl —^Pioneer Telephone & Tele¬ 
graph Co V State, 137 F 1073, 83 
Okl 724 

62 C J p 103 note 21 

77 US —^lowa Telephone Ca v 
City of Keokuk, D C Iowa, 226 F 
83—Cumberland Telephone & Tele¬ 
graph Co* V. City of Memphis, 
Tenn, 200 P 667, 119 CCA- 73 

78 US—bdmberland Telephone & 
Telegraph Co v City of Memphis, 
supra. 

62 O.J p 103 note 23 

79. Or—City of Woodhum v Public 
Service Oommission of Oregon, 161 
P, 891, 82 Or 114. LBA1917C 
98, AnnCasl917D 996. 

62 C T p 103 note 2 4 
NotwlthstaindlnS' previous decision 
to the oontrtu^y, the regulation of 
telephone and telegraph rates is not 
local or municipal matter and home- 
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Where such pow er has been delegated to a municipal 
corporation, it may be exercised only in accordance 
with the conditions prescribed by the legislature 

Cha-rges for use of pnzate system not devoted to 
public use but intended solely as a local conven¬ 
ience or facility for particular persons are not sub¬ 
ject to legislative regulation 

§ 86 - Reasonableness of Rates 

a. In general 
b- Rate base 

c Return and rate of return 
d Expenses and depreciation 
e Intra-state and interstate rates, ex¬ 
change and long-distance rates 
f Discrimination 

a. In General 

Telephone and telegraph rates established under the 
power of regulation must be reasonable, compensatory, 
and nonconfiscatory 

It IS a universal rule that rates established by a 


telegraph, telephone, or similar company under the 
pow'er of regulation, whether directly by the state 
or through the agency of a municipality or com¬ 
mission to which such power has been delegated, 
must be reasonable, compensatory, and nonconfisca¬ 
tory The mam elements of reasonable rates are 
the cost of rendering the service on an economi¬ 
cal and efficient basis, a fair return to the com¬ 
pany on its property used in the performance of 
the service, and fairness to consumers 83 it has 
generally been held that the test of whether a rate 
or a system of telephone and telegraph rates is 
reasonable is whether the revenue produced by 
such rate yields a profit which, after due allowance 
is made for depreciation, upkeep, and legitimate 
cost of operation, is a reasonable return on the 
value of the company’s property®^ Under this 
view the validity of a rate is to be determined 
by examining each element in the formula 85 How¬ 
ever, It has also been held in reliance on the deci¬ 
sion of the supreme court of the United States m 
a case dealing with another type of public utility,®8 


rule cities have no power, authority, 
or jurisdiction to attempt such regu¬ 
lation, but the public utilities com¬ 
mission is sole agency authorized to 
regulate business and rights of such 
utilities—People ex rel Public Utili¬ 
ties Commission v Mountain States 
Tel & Tel Co , 343 P 2d 397, 126 Colo 
167, overruling City of Ft Collins v 
Public Utility Commission, 196 P 
1099, 69 Colo 554 and City and Coun¬ 
ty of Denver v Mountain States Tel¬ 
ephone & Telegraph Co, 184 P 604, 67 
Colo 226, error dismissed 40 S Ct 
219, 251 U5 546, 64 L Ed 407 
ao Tex—City of Baytown v Gen¬ 
eral Tel Co of the Southwest, Civ 
App , 266 S W 2d 187 

81 US—Chesapeake & Potomac 
Telephone Co v Manning, D C, 
22 set 881, 186 US 238, 46 L Ed 
1144 

62 C J p 103 note 26 

82 Ohio—City of Cambridge v. 
Public Utilities Commission, 111 NT 
B2d 1, 159 Ohio St 88 

Wis—Wisconsin Tel Co v Public 
Service Commission, 287 TTW 167, 
232 Wis 371 

63 CJ p 103 note 31, p 106 note 41 
Beasonahle rates for services by pub¬ 
lic utilities generally see Public 
Utilities § 26 et seq 

Beason for rule 

Telephone company was entitled to 
reasonable compensation for services 
rendered, since its property is as ef¬ 
fectually confiscated by requiring its 
use for Inadequate compensation as 
by a taking for less than its true 
worth—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 516 


Switching service 

Telephone company operating local 
exchange is entitled to reasonable 
compensation from rural telephone 
lines for switching service, and any 
rate insufficient to constitute reason¬ 
able return on value of property used 
and services required is confiscatory 
—^Western Buse Telephone Co v 
Northwestern Bell Telephone Co, 248 
NW 220, 188 Minn 624 , 

Porelgu corporation 

A foreign company may be com¬ 
pelled, as a condition of being allow¬ 
ed to do business within the juris¬ 
diction, to serve, if at all, at rates 
prescribed by law, regardless of their 
reasonableness, since it has the al¬ 
ternative of withdrawing If it deems 
the rate noncompensatory—Manning 
V Chesapeake & Potomac Telephone 
Co, 18 App DC 191, reversed on 
other grounds 22 S Ct 881, 186 US 
238, 46 LEd 1144—62 C J p 103 note 
33 

83 US —Mountain States Tele¬ 
phone & Telegraph Co v Public 
Utilities Commission of Utah, DC 
Utah, 8 FSupp 307 

Idaho—^Application of Pacific Tel & 
Tel Co, 233 P2d 1024, 71 Idaho 
476—Mountain View Rural Tele¬ 
phone Co V Interstate Telephone 
Co, 46 P 2d 723, 66 Idaho 614 
62 C J p 103 note 32 

84 US —^Southwestern Bell Tele¬ 
phone Co V City of San Antonio, 
C C A Tex, 76 P 2d 880, certiorari 
denied City of San Antonio v 
Southwestern Bell Telephone Co, 
66 set 835, 295 US 764, 79 LEd 
1698—'Mountain States Telephone & 

106 


Telegraph Co v Public Utilities 
Commission of Utah. D C Utah, 8 
P Supp 307—Ohio Associated Tele¬ 
phone Go v Geiger, D C Ohio, 3 F 
Supp 997 

N T —New York Tel Co v Maltbie, 
288 NYS 71, 247 App Div 428 

SD—^In re Northwestern Bell Tel 
Co, 43 NW2d 663, certiorari de¬ 
nied 71 set 489, 340 US 934, 96 
L Ed 674—Application of North¬ 
western Bell Tel Co, 6 NW 2d 165, 
69 SD 36 

Tex —City of Baytown v General 
Tel Co of the Southwest, Olv App , 
256 S W 2d 187, refused no reversi¬ 
ble error 

Vt—^Petitions of New England Tel 
& Tel Co, 80 A 2d 671, 116 Vt 
480—Petition of New England Tel 
& Tel Co , 66 A 2d 135, 115 Vt 494 

Va—City of Norfolk v Chesapeake 
& Potomac Tel Co of Va, 64 SE 
2d 772, 192 Va. 292 

62 C J p 106 note 41 [b], 

85 US —Southwestern Bell Tele¬ 
phone Co V City of San Antonio, 
CGATex, 76 F 2d 880, certiorari 
denied City of San Antonio v 
Southwestern Bell Telephone Co, 
65 set 836, 296 US 764, 79 LEd 
1698—Ohio Associated Telephone 
Co v Geiger, D C Ohio, S F Supp 
997 

Vt—Petition of New England Tel 
& Tel Co , 66 A.2d 135, 116 Vt 494 

Va—'City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 
S E 2d 772, 192 Va, 292 

86 US —Federal Power Commis¬ 
sion V Hope Natural Gas Co , 64 S 
Ct 281, 320 US 691, 88 LEd. 883 
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that m determining the reasonableness of a rate it 
IS the final result and not the method employed in 
the rate proceeding that is controlling ,*7 that as 
long as the rate fixed cannot be said to be unjust 
and unreasonable and does not confiscate the prop¬ 
erty devoted to the public service, the rate order 
will not be held to violate substantive constitutional 
principles and that rates which enable the tele¬ 
phone or telegraph company to operate success¬ 
fully, to maintain its financial integrity, to at¬ 
tract capital, and to compensate its investors for 
the risks assumed cannot be condemned as invalid,*® 
even though they produce only a meagre return on 
the fair value rate base 

In any event, it is ordinarily held that telephone 
and telegraph rates must be just and reasonable 
both to the company and to subscribers,the rate 
must not be so low as to be confiscatory ,®2 or so 
high as to be unjust or oppressive®* or as to ex¬ 
ceed the value of the service to consumers It 
has been said that a reasonable rate lies somewhere 
between the lowest rate which is not confiscatory 
and the highest rate which is not excessive or ex¬ 
tortionate,and that the rate allowed is a matter 
within legislative discretion where it is within the 
range or zone between rates which are confiscatory 


and rates which are so high as to be opprcssne 
to consumers While it has been held that the 
fundamental inquiry is as to the rate necessary to 
produce a reasonable return to the telephone or 
telegraph company, the broader view is that the 
interests of both the company and the public must 
'be considered and that a proper final result is 
reached by a balancing of the imestor and consum¬ 
er interests 

In determining whether rates are confiscatory, it 
IS the actual effect of the rates which must be con¬ 
sidered,®® and a conclusion that rates are confisca¬ 
tory based on estimates as to rate base, rate of re¬ 
turn, etc, cannot stand as against the fact that the 
company prospered under such rates, gave good 
service, enjoyed good credit, expanded its operations 
and capital, and distributed substantial dividends ^ 
Telephone and telegraph rates charged elsewhere 
under similar conditions are a factor to be consid¬ 
ered in determining whether particular rates are 
reasonable ,2 but such comparison is of little value 
unless all of the elements entering into the ques¬ 
tion are shown to be substantially the same ® 

Revenue -prodeiced by particular rate In order 
to determine the reasonableness of a rate, the reve- 


87 NH—New England Tel & Tel 
Co V State, 64 A 2d 9, 95 NH 
353 

Okl —Southwestern Bell Tel Co v 
State, 230 P 2d 260, 204 Okl 226 

88 Ky—City of Lexington v Pub¬ 
lic Service Commission of Kentuc¬ 
ky, 249 SW2d 760—Citizens Tel 
Co V Public Service Commission of 
Kentucky, 247 SW2d 610 

89 Ky—City of Lexington v Pub¬ 
lic Service Commission of Ken¬ 
tucky, 249 S "W 2d 760—Citizens 
Tel, Co V Public Service Com¬ 
mission of Kentucky, 247 SW2d 
510 

90 Ky—City of Lexington v Pub¬ 
lic Service Commission of Ken¬ 
tucky, 249 S W 2d 760—Citizens 
Tel Co V Public Service Commis¬ 
sion of Kentucky, 247 S’W2d 610 

91 "Va.—City of Norfolk v Chesa¬ 
peake & Potomac Tel Co of Vir¬ 
ginia, 64 SB 2d 772, 192 Va 292 

92 NM—State v Mountain States 
Tel & Tel Co, 224 P 2d 156, 64 
NM 316 

93 NH—New England Tel & Tel 
Co V State, 64 A 2d 9, 96 NH 
853 

N.M—State V Mountain States Tel 
& Tel Co, 224 P2d a56, 64 NM 
316 

,94. Vt—^Petition of N^w England 

, Tel & Tel, Co, 66 A 2d 13&, 116 
Vt 494 


Iiiadeq.Tiate service I 

The fact that the service is inade¬ 
quate and the extent of the inade¬ 
quacy are to be taken into consider¬ 
ation in fixing the rates —^Petition of 
New England Tel & Tel Co, supra 

95 NM—State V Mountain States 
Tel & Tel Co, 224 P2d 165, 54 
NM 316 

Wis—^Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 set 614, 309 US 667, 84 L Ed 
1006 

96 Mich —Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 60 NW2d 823, 332 Mich 7 

Va.—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 
SE2d 772, 192 Va, 292—^Board of 
Sup’rs of Arlington County v 
Commonwealth ex rel Chesapeake 
& Potomac Tel Co, 45 S E 2d 146, 
186 Vo, 963 

97. Wis —Wisconsin Telephone Go 
V Public Service Commission, 287 
NW 122, 282 Wis 274, rehearing 
denied 2S7 NW 593, 232 Wis 274, 
certiorari denied 60 S Ct, 514, 809 
U S 657, 84 LEd 1006 

Fair return as ulnlmam 

The fair return marks the mini¬ 
mum rate which, the telephone and 
telegraph company is entitled to^ 

.107 


and any Increase over that depends 
on a determination of what is a just 
and reasonable return—New Eng¬ 
land Tel & Tel Co v State, 64 A 2d 
9, 95 NH 353 

98 NH—New England Tel & Tel 
Co V State, supra 

Vt —^Petition of New Engrland Tel 
& Tel Co, 66 A 2d 135, 115 Vt 
494 

99 US —Lindheimer v Illinois Bell 
Telephone Go, Ill, 64 S Ct 668, 
292 US 151, 78 LEd 1182 

Mich—^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 50 NW2d 826, 332 Mich 7 
62 C J p 106 note 41 [d] 

Experience, not prophecy, held final 
test of propriety of rates 

Md—Chesapeake & Potomac Tel Co 
V Public Service Commission, 93 
A 2d 249 

1 U S—Lindheimer v Illinois Bell 
Telephone Co, Ill, 64 S Ct 658, 
292 US 161, 78 LEd 1182 

2. Utah—Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, 142 P 2d 873, 
106 Utah 230, i^hearlng denied 146 
P 2d 790, 106 Utah 266 

3. Utah —^Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, supra 

Vt —Petition of New England Tel 
& Tel Co, 66 A.2d 185, 115 Yt- 
494 
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nue which v.ill be produced by it must be deter¬ 
mined ^ The re\ eniie produced by a rate should 
be determined from operations over a number of 
j-ears rather than by the results of a particular 
year ^ It has been held that in predicting the reve¬ 
nue to be deriv ed from a rate, it is improper to give 
dominant weight to economic theory® 


(1) In General 

Telephone and telegraph rates are us 
reference to a so-called rate base, or v 
property devoted to the public use, whic 
fair value of the property, but there ar 
the validity of rates Is to be determined 
tical effect on the operation of the comp 
reference to the return on the rate base 


Post pt'ofits Of loss€S do not authorize the fixing 
of a rate which is more or less than a reasonable 
rate*^ Under some statutes, provision is made for 
the recoupment of losses incurred while operating 
under temporary rates where it is determined that 
an increase in permanent rates is necessary ® 

b. Kate Base 

(1) In general 

(2) Property included in rate base 

(3) Determination of value 

(4) Reproduction cost 

(5) Original cost or prudent investment 

(6) Depreciation as element of rate base 

(7) Going value 

(8) Working capital 


Telephone and telegraph rates are c 
with reference to a so-called rate b 
tion of the property devoted to tf 
on which the company is entitled to 
return, as discussed infra subdivision 
tion, and the reasonableness of the 
held to depend on whether it yields a 
such base, as considered supra sul 
this section It is generally held, sore 
son of statute, that the rate base tc 
IS the present fair value of the pr 
telephone or telegraph company use 
used by it in the service of the public 
it has been said, in reliance on a deci 
preme court of the United States w 


ft. TT S —Southwestern Bell Tel Co 
V City of Sa,n Antonio, CCA Tex , 
75 F 2d 880. certiorari denied City 
of San Antonio v Southwestern 
Bell Tel Oo , 65 S CL 835, 296 TJ 

5 764, 79 LiEd 1698 

N’M—State v Mountain States Tel 

6 TeL Go, 224 P 2 d 166, 64 N M 
316 

Wis —■Wisconsin Tel Co y Public 
Service Commission, 287 l^TW 122, 
232 Wis 274, rehearing" denied 287 
KTW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 SCL 51.4, 809 US 657, 84 L Ed 
1006 

Xower rates as increasing' volume of 
busiuess 

In determining' that telephone rates 
are unreasonable, or in lowering ex¬ 
isting rates, It is to be tahen into 
consideration that, unlike the case of 
railroads, water or gas companies, 
or the like, lower rates for telephone 
service do not bring an increased de¬ 
mand for the service or an Increased 
volume of business, except on the 
condition of a corresponding increase 
of expenses, since •the telephone com¬ 
pany must be ready to handle all the 
business at the convenience of the 
patron and not at its own conven¬ 
ience —Ballroad Commission of Lou¬ 
isiana V Cumberland Telegraph & 
Telephone Co, La., 29 S Ct. 367, 212 
U.S, 414, 68 LEd. 677 

5, Or —^Pacifle Telephone & Tele¬ 
graph Co V Wallace, 76 P 2d 942, 
168 Or 210 


lie Service Commission, 287 TTW 
122, 232 Wis 274, rehearing denied 
287 NW 693, 232 Wis 274, cer¬ 
tiorari denied Public Service Com¬ 
mission of Wisconsin v ‘Wisconsin 
Tel Co, 60 set. 614, 309 US 657, 
84 L Ed 1006 

7 . XT S —City of Tulsa v South¬ 
western Bell Telephone Co , C C A 
Okl , 76 P 2d 343, certiorari de¬ 

nied 55 S CL 666 , 296 U S 744, 79 L 
Ed 1690 

Minn—Western Buse Telephone Co 
V ISTorthwestem Bell Telephone 
Co. 248 NW 220, 188 Minn 524 
Wis —■‘Wisconsin Telephone Co v 
Public Service Commission, 287 
NW 122, 232 Wis 274, rehearing 
denied 287 NW 698, 232 Wis 274, 
certiorari denied Publi<s Service 
Commission of Wisconsin v Wis¬ 
consin Tel Co, 60 S'CL 614, 309 
U S 657. 84 LEd 1006 
62 C J p 108 note 44 

(4ai2i or loss as company’s 

A telephone company is not re- 
Otuired to give up for "the benefit of 
future subscribers any part of its 
accumulations from past operations, 
and profits of the past cannot be 
used to sustain confiscatory rates for 
■the future, past losses of a telephone 
company cannot be used to enhance 
the value of property or to support 
a claim that rates for the future are 
confiscatory—^Wisconsin Tel Go v. 
Public Service Commission, 287 ITW 
167, 232 Wis 371. 

8 N H—New England TOl & Tel 
C 0 V State, 68 A 2d 114, 95 NH. 
616 


9 US —Southwester 

V City of San Ante 
75 F2d 880. certior 
of San Antonio v 
Bell Tel Co, 55 SC 
764, 79 LEd .1698 

‘V'L—^Petition of New 
Tel Co , 66 A 2d 13E 

10 La —Southern B< 
Co V Louisiana 
Commission, 174 Sc 
137 

Me —^New England Te 
Public Utilities Con 
2 d 801 

Md —Chesapeake & P< 

V Public Service < 
A 2d 249 

Minn —State v Tri-S 
& Telegraph Co , 28' 
Minn 516-—■W esten 

phone Co v Nort 
Telephone Co, 248 
Minn #24 

62 C J p 104 note 35 [ 

Present valne 

“Fair value,” for p 
Ing rates of a teleph' 
reference to fair valui 
property, means prese] 
England Tel & T©1 
Utilities Commission, 
801 

Talne at 'time of inatii 

The value of the pro 
graph or telephone c 
be determined, for rat 
of the time at which 
made —City of Fort S 
western Bell Tel Co 
474, 220 Ark 70—62 O. 
[a] 


0 . Wiis.—^Wisconsin Tel Co v Pub- 


108 
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another type of public utility,^ that the dominant 
consideration in determining the validity of rates is 
not the return derived therefrom with respect to 
any particular rate base or the fair value of the 
property, but whether the method used in fixing 
the rates results in just and reasonable rates, and a 
rate-making body is free to use any rate-making 
formula it chooses as long as the end result it 
produces will allow the regulated company to op¬ 
erate successfully, maintain its financial integrity, 
attract capital, and compensate its investors for the 
risk assumed So it has been held that rates 
cannot be made to depend on fair value, which is 
the end product of the process of rate making and 
not the starting point, when the value of the going 
enterprise depends on earnings under whatever rates 
may be anticipated The general rules as to rate 
base in connection with the regulation of the rates 
charged by public utilities, as discussed in Public 
Utilities § 17 et seq, have been held to apply with 
respect to the rate base to be used m determining 


reasonable rates for telephone and telegraph serv¬ 
ice 

(2) Property Included in Rate Base 

In determining reasonable rates for telephone and 
telegraph service, there Is to be included In the rate base 
all of the property used and useful In supplying the 
service 

In determining reasonable rates for telephone 
and telegraph service, there is to be included in 
the rate base all of the property used and useful 
in supplying the service,and property not used 
or reasonably necessary for the proper and ade¬ 
quate furnishing of telephone and telegraph serv¬ 
ice may not be included in the rate base Property 
or equipment provided or acquired in anticipation 
of reasonable future needs should be allowed as 
part of the rate base even though wholly or par¬ 
tially unused at the time to which the inquiry re¬ 
lates In determining whether excess plant ca¬ 
pacity shall be included m the rate base, the com¬ 
pany must be given some latitude with respect to 


11 us —^Federal Power Commis¬ 
sion V Hope Natural Gas Co, 64 
set 281, 320 US 691, 88 L Ed 
333 

Seolsion disenssed 

(1) "With the decision of Federal 
Power Commission v Hope Natural 
Gas Co, 64 S Ct 281, 320 US 691, 
88 UEd 333, and caaes since decid¬ 
ed by the same Court, concepts of the 
■constitutional reauirements which 
produced the 'fair value' formula 
have been abandoned No 

longer are the provisions of the Con¬ 
stitution considered to require de¬ 
termination of fair value, or consid¬ 
eration of reproduction cost, or dis¬ 
regard of prudent investment” —New 
England Tel & Tel Co, v State, 64 
A.2d 9, 13, 95 NH 363 

<1) However, it has also been said 
that to reach a fair judgment as to 
rates, It Is still necessary to deter¬ 
mine a proper rate base, and that 
the case of Federal Power Commis¬ 
sion V Hope Natural Gas Co, supra, 
did not change this rule since it did 
not reject the judicial right of re¬ 
view as to the reasonableness of 
rates, and if it be held that no yard¬ 
stick is necessary whereby to test 
this question, then judicial review 
would become meaningless —Petition 
of New England Tel & Tel Co, 66 A. 
2d las', 115 Vt. 494 

13. Ky—C ( '■ xini “ v Pubjic 

Service » r* on ,\ Kentucky, 
249 SW2d rSQ—Cltiz^hs Tel, Co 
y Public Service C’ommtsslon of 
K^HtucJtyj 2^7 SW,M 61Q*. 
Nev,j!-n:^eU Tel. Qo v, Public Serv¬ 
ice Coipmisslon,. 263 p 24 602. 

Oki—Southwestern Hell Teh Co, v 
State. 230 P 2d 260, 204 , Okl. ^26 

I . ^ t 


13 Okl —Southwestern Bell Tel Co 
V State, supra. 

14 Neb —Marquis v Polk County 
Telephone Co, lES NW 927, 100 
Neb 140 

62 C J p 104 notes 35, 36, p 105 note 
37, p 106 notes 38, 39 

15 Mxnn.—State v Tri—State Tele¬ 
phone & Telegraph Co, 284 NW 
294, 204 Minn 516 

Or —Pacific Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 168 
Or 210 

62 C J p 104 note 36 [bj 
Offices outside state 

Unless It should be made to appear 
clearly that telephone company 
which sought increased rates, and 
which served much the greater part 
of New England, went to excessive 
or unwarranted expense or acted in 
bad faith in providing accommoda¬ 
tions for its general offices outside 
the state, telephone users within the 
state were required to bear their 
share of increased overhead result¬ 
ing therefrom —^Petitions of New 
England Tel & Tel Co, 80 A.2d 671, 
116 Vt 480 

16 Minn—State v Trl-State Tele¬ 
phone & Telegraph. Oo, 284 NW 
294, 204 Minn 516. 

Qr —^Pacific Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 168 Or 
210 ' 

Wis —Wisconsin Tel Co v Public 
‘Service CommiiSsion, 387 NW 122, 
232 Wls 274, reheating d‘TiV<i 26" 
NW 598, 232 Wls 274, i.ii 

denied Public Service ?Gommissipn 
of V Wisconsin Tfti Co , 

60 S Ct 614, 309 U,S. 667, 84 L.,Ed 
( 1006 



luoome tiomt and expenses of, non- 
publlo businesB 

Rentals received by a telephone 
company from private telephone sys¬ 
tems installed by it, and expenses in¬ 
curred in connection with such sys¬ 
tems or their installation, must be 
excluded in considering the reason¬ 
ableness of the rates charged or to be 
charged by such company for its 
service to the public—Chesapeake & 
Potomac Telephone Go v Manning, 
AppDC, 22 set 881, 186 US 238, 
46 LEd 1144 

17. Or—Pacific Telephone & Tele¬ 
graph Co V Wallace, 75 P 2d 942, 
168 Or 210 

Va.—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 
SE 2d 772, 192 Va 292 
62 C J p 104 note 36 Lb] (4) 

Undergrouiid conduit, other street 
improvements 

Underground conduit constructed 
by telephone company and held for 
future use, which work wajs done at 
the time because of contemplated 
paving and improvement of highway 
on which conduit was installed, 
could be intruded in rate base — 
State ex reL Pacific Telephone & Tel¬ 
egraph Co V, department of Public 
Service, 142 P,2^ 498, ilfl Wash,2d 200 
Beal estate acquired by telephone 
company with expectations of erect¬ 
ing buildings thereon in the future 
and at a time when business was rap¬ 
idly expanding should be Included in 
base even though such prop- 
^ was not at the time being used 
in (conduct of business —State ex 
,rel- Pacific Telephone & Telegraph 
Cp. v. Department of Public Service, 
«aupra. 
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plant enlargement undertaken to meet the require¬ 
ment imposed on it to furnish service when and as 
demanded by the public,and, while a telephone 
and telegraph company must bear the burden of 
an unreasonable extension of its plant and the 
risk that portions of its plant may become obso¬ 
lete or not useful, it should not be penalized for 
failure exactly to anticipate future demands for 
service in a period of depression However, prop¬ 
erty and facilities m excess of need cannot be in¬ 
cluded in the rate base where there is no reason¬ 
able prospect that they will be needed or used 
In determining whether property held for future use 
IS to be included in the rate base, the test is wheth¬ 
er the time for using the property is so near that it 
may properly be regarded as part of working cap¬ 
ital 21 

If at the time of the rate hearing it appears from 
the evidence that property under construction will 


be available for use in the way of furnishing serv¬ 
ice during the period during which the rates in ques¬ 
tion will be in effect, such property should be in¬ 
cluded m the rate base 22 Such property should 
not be included if its inclusion would result in a 
double return to the company because interest on 
the unfinished construction has been capitalized b> 
the company,23 or if the additional revenue which 
will be realized from the use of such property is 
not also included in determining the rate 2”^ 

A depreciation reserve^ to the extent that it equals 
the depreciation of the property, may be invested 
in new property and such property is to be included 
in the rate base,25 but it has been held that this is 
not permissible to the extent that the reserve ex¬ 
ceeds the depreciation of the property 26 

Inclusion of assets of parent company Where 
the company is incorporated it cannot complain of 


18. Wis —Wisconsin Tel Co. v Pub¬ 
lic Service Commission, 287 NW 
122, 232 Wls 274, rehearing denied 
287 KW 693, 232 Wis 274, cer¬ 
tiorari denied Public Service Com¬ 
mission of Wisconsin v Wisconsin 
Tel Co, 60 set 614, 309 US 657, 
S4 L. Ud 1006 

19 Wls—Wisconsin Tel Co v Pub¬ 
lic Service Commission, 287 NW 
122, 232 Wis 274, rehearing denied 
287 NW 693, 232 Wls 274, certio¬ 
rari denied Public Service Commis¬ 
sion of Wisconsin v Wisconsin 
Tel Co, 60 set. 514, 309 US 657, 
84 LEd 1006 

20. La,—Southern Bell Telephone & 
Telegraph Co v Louisiana Public 
Service Commission, 174 So 180, 
187 137 

Minn —State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 616 

21 Minn—State v Tri-State Tele¬ 
phone & Telegraph Co , supra 
Mo—State ex rel United Telephone 
Co V Public Service Commission, 
81 SW2d 628, 336 Mo 860 
N J—New Jersey Bell Tel Co v De¬ 
partment of Public Utilities, Board 
of Publics Utility Com’rs, 97 A 2d 
602, 12 NJ 668 

Vt —'Petitions of New England Tel & 
Tel Co, 80 A 2d 671, L16 Vt 480 
—Petition of New England Tel & 
TeL Co, 66 A.2d 135, 116 Vt 494 
Va—City of Norfolk v Chesapeake 
& Potomac Tel Oo of Virginia, 64 
S E 2d 772, 192 Va 292 
Working capital as part of rate base 
generally see infra subdivision b 
(8) of this section. 

Qaestion of fact 

Whether property held by tele¬ 
phone company for future use should 
be included in the rate base is not a 
question of law but a question of 


fact to be determined by the pub¬ 
lic service commission, which should 
consider whether purchase of the 
property was made in pursuance of 
honest and reasonable business judg¬ 
ment in carrying out some definite 
plan, or whether expenditure was 
dishonest, wasteful, or imprudent, 
and the time within which it may be 
reasonably expected that the proper¬ 
ty will be used—Petition of New 
England Tel & Tel Co , 66 A 2d 135, 
116 Vt 494 
Burden of proof 

Telephone company had burden to 
demonstrate that unused property 
should be included in rate base — 
State V Tri-State Telephone & Tele¬ 
graph Co, 284 NW 294, 204 Minn 
616 

Band purchased for offices 

Lands purchased in 1949 by tele¬ 
phone company seeking Increase in 
rates, as proposed sites for future 
central offices in 1963 and 1956, were 
properly excluded by public service 
commissions from rate base in pass¬ 
ing on revised rate schedules filed 
by company, since time for use of 
such lands was too remote to give it 
the character of working capital, 
when and if any of the lands were 
actually employed or about to be em¬ 
ployed for central office purposes, it 
might be proper to put those lands 
in the rate base at their original cost 
plus carrying charges In passing on 
revised rate schedules of company, 
provided such amount did not ex¬ 
ceed what it would then cost to ob¬ 
tain the lands —^Petitions of New 
England Tel & Tel Co , 80 A2d 671, 
116 Vt 480 

22 AJa.—^Alabama Public Service 

Commission v Southern Bell Tel & 

Tel Co, 42 So 2d 656, 268 Ala. 1 
Ark—City of Port Smith v South- 

110 


western Bell Tel Co, 247 SW2d 
474, 220 Ark 70 

Vt—^Petitions of New England Tel 
& Tel Co, 80 A2d 671, 116 Vt 480 
—Petition of New England Tel 
Tel Co, 66 A 2d 135, 115 Vt 494 
Va—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 

5 E 2d 772, 192 Va 292 

23 NH—^New England Tel & Tel 
Co V State, 64 A 2d 9, 95 NH 
353 

Okl —Southwestern Bell Tel Co v 
State, 230 P 2d 260, 204 Okl 226 
Vt—Petitions of New England Tel 

6 Tel Co , 80 A 2d 671, 116 Vt 480 
—^Petition of New England Tel & 
Tel Co, 66 A.2d 135, 115 Vt 494 

Credit of interest as Income 

Where telephone company which 
sought rate increase had capitalized 
interest on cost of plant under con¬ 
struction, and company credited in¬ 
terest hack as income other than O'P- 
erating income, public service com¬ 
mission properly refused to include 
plant under construction in rate base 
'—Citizens Tel Co v Public Service 
Commission of Kentucky, Ky, 247 S 
W 2d 610 

24. NH—'New England Tel & Tel 
Co V State, 64 A.2d 9, 96 NH 
353 

NM—State V Mountain States Tel 
& Tel Co, 224 P 2d 166, 64 NM 
316 

Vt —Petition of New England Tel & 
Tel Co, 66 A 2d 136, 116 Vt 494 

25 Ohio—Ohio Bell Tel Co v Pub¬ 
lic Utilities Commission of Ohio, 
99 NB2d 663, 156 Ohio St 526 

26 Ohio—Ohio Bell Tel Co v 
Public Utilities Commission of 
Ohio, supra—City of Columbus v 
Public Utilities Commission, 93 N 
E 2d 693, 154 Ohio St 107 
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t the commission treats it as a separate 
rather than as a department of the cor- 
ich owns ail of its stock,and it can- 
as part of its rate base a proportionate 
fund held by the parent corporation for 
of making loans to subsidiaries,-® nor 
de in its rate base the portion of the 
pital of the parent company which is 
It 29 

f claim Where a telephone and tele- 
any waived its right to recover from 
)Ower company for the cost of metallici- 
es because of interference caused by 
, it has 'been held that the cost should 
in the rate base 


determination of Value 

Tining the fair value of the property of a 
I telegraph company used in connection with 
the public, original cost, reproduction cost, 
ucture and the value of its securities, oper- 
;s and earnings, and any other tacts which 
scertaining fair value are to be considered 
,h weight as is Just and proper 

lining the fair value of the property 
one or telegraph company used in con- 
f its service to the public, the original 
struction, the amount expended in per¬ 


manent improt eraents, the amount and market value 
of the bonds and stock of the company and, if any, 
of its parent holding company, the present as com¬ 
pared with the original cost of construction, the 
probable earning capacity of the property under 
particular rates, the sum required to meet operat¬ 
ing expenses, and any other facts which will aid 
in ascertaining fair value are to be considered and 
given such weight as is just and proper The de¬ 
termination of the value of the property of a tele¬ 
phone or telegraph company for rate-making pur¬ 
poses IS not controlled by artificial rules,®^ and is 
not a matter of formula,®® but is one of reasonable 
judgment, based on a proper consideration of all 
relevant facts 

Declines and increases in value Under the cus¬ 
tomary method of basing telephone and telegraph 
rates on the present fair value of the property of 
the company, the company must hear any decline,®^ 
and IS entitled to any increase,®® in the value there¬ 
of, and the making of fair rates involves a recog¬ 
nition of present fair value, even though it is dif¬ 
ferent from cost ®'^ While a just valuation must 
take into account and give proper weight to price 
trends and changes m the level of prices®® it need 
not mirror sudden and violent changes in the price 
le\el,®9 and it has been held that it is improper to 


vlichigran Bell Tel Co v 
Public Service Commis- 
W2d 826, 332 Mich 7 

vllchiiran Bell Tel Co v 
Public Service Commis- 

StliclLigan Bell Tel Co v 
Public Service Commis- 

L 

ital as part of rate base 
see infra subdivision b 
section 

re N"orthwest6rn. Bell 
S ]S‘W2d 663, certiorari 
mers' Union Educational 
Ass’n V. Northwestern 
3o , 71 set 489, 340 U S 
3d 674 

est V Chesapealte & Po- 
ephone Co of Baltimore 
65 set, 894, 295 US 
Jd 1640, rehearing denied 
I, 296 US 661, 80 L. Ed 

Bell Tel Co v Illinois 
Commission, 111 N E 
Ill 276. 

i V Tri-State Telephone 
all Oo, 284 NW 294. 204 

note 36 [cj 

lUB OlvideiidB^’ fosmtila 

commission^ erred in I’o- 
nterest Dlus dlvldecnd's" 


formula as exclusive rate-making 
guide and in failing to take into ac¬ 
count current economic conditions 
and present price levels and repro¬ 
duction costs—Illinois Bell Tel Co 
V Illinois Commerce Commission, 111 
N E 2d 329, 414 III 276 

32 Me—^New England Tel & Tel 
Co V !Public Utilities Commission, 
94 A 2d SOI 

33 Me —^New England Tel & Tel 
Co V Public Utilities Commission, 
supra. 

Okl —Southwestern Bell Tel Co v 
State, 71 P 2d 747, 181 Okl 216, 
appeal dismissed 58 S Ct 528, 803 
U S 206, 82 LEd 761 

34 La —Southern Bell Tel & Tel 
Co V Louisiana Public Service 
Commission, 174 So 180, 187 La 
137 

Me—^Kew England Tel & Tel Co v 
Public Utilities Commission, 94 A 
2d 801 

35 U S—"West V Chesapeake & Po¬ 

tomac Telephone Co of Baltimore 
City, Md, 56 sot 894, 295 US 
662, 79 L Ed 1640, rehearing de¬ 

nied 66 set 82, 296 US 661, 80 
LEd 471 

La—Southern Bell Tel & Tel Co 
V Louisiana Public Service Com¬ 
mission, 174 So 180, 187 La 137 

136, U.S-'-'West V (phl&sa^^ake & Po¬ 


tomac Telephone Co of Baltimore 
City, Md, 55 S Ct 894, 296 US 
662, 79 LEd 1640, rehearing denied 
66 set 82, 296 US 661, 80 LEd 
471 

La—Southern Bell Tel & Tel Co v 
Louisiana Public Service Commis¬ 
sion, 174 So 180, 187 La. 137 

37 La —Southern Bell Tel &, Tel 
Go V Louisiana Public Service 
Commission, supra, 

38 U S —■West V Chesapeake & Po¬ 
tomac Telephone Co of Baltimore 
City, Md , 65 S Ct. 894, 296 U S 
662, 79 LEd 1640, rehearing denied 
66 set 82, 296 US 661, 80 LEd 
471 

La —Southern Bell Telephone & Tel¬ 
egraph Co V Louisiana Public 
Service Commission, 174 So 180, 
187 La. 137 

39 US —est. V Chesapeake & Po¬ 
tomac Telephone Co of Baltimore 
Ci^y, Md, 56 set 894, 296 US 
662, 79 L Ed 1640, rehearing denied 
66 set 82, 296 US 661, 80 LEd 
471 

Panic prices 

Telephone rate base should not 
rest solely on panic prices of tele¬ 
phone company’s property—State ex 
(rel United Telephone Go v Public 
Service Commission, 81 S W 2d 628, 
336 Mo 860 
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determine present \aiue by the application of a 
price index to the \alue as of an earlier time 

Value of company's setuniies. The market ■val¬ 
ue of the company’s stocks and bonds is not an ac¬ 
curate measure of the value of its property,^^ and, 
indeed, is entitled to little or no weight,'^" since it 
IS dependent almost entirely on the rate charged, 
the reasonableness of which is the matter to be de- 

termined.^3 

Book value It has been held that the value at 
■which the property is earned on the books of the 
company should be considered as more dependable 
evidence of its \alue than the higher estimates of 
appraisers or witnesses unless some plausible rea¬ 
son is advanced to show that the book value is 
too low 

Tax report. The valuation reported by the tel¬ 
ephone and telegraph company for purposes of 
taxation may be considered against the company 
when it claims a higher valuation in a rate case '*5 

(4) Reproduction Cost 

While not necessarily controlling or exclusive of 
other elements as the measure of fair value, the cost of 
reproducing the property of a telephone and teleoraph 


company must ordinarily be considered and given due 
weight In determining the value of the property 

While the cost of reproduction, less depreciation, 
IS not necessarily controlling or exclusive of other 
elements as the measure of present fair value, 
many decisions hold that the cost of reproducing 
the property of the telephone or telegraph com¬ 
pany must be considered and given due weight in 
determining the fair value of the property,at 
least where such cost fairly reflects normal and 
stable prices prevailing at the time and which may 
be presumed with reasonable certainty to continue 
in the future Reproduction cost less deprecia¬ 
tion is sometimes prescribed by statute as the formu¬ 
la for determining fair value In determining 
material and labor costs for purposes of ascertain¬ 
ing reproduction cost, it has been held proper to 
figure on the basis of average costs over a ten- 
year period rather than on the basis of costs at 
the time of the inquiry,and it has been held that 
the commission may m its discretion use a shorter 
time period Reproduction value ordinarily must 
include a reasonable allowance for general over¬ 
head charges and intangibles which necessarily 
would be incurred m reproducing the property, 


40 . US-—West V Cliesai>eake & Po¬ 
tomac Telephone Co of Baltimore 
City, Md, 55 SCt 894. 296 US 
6S2, 79 Lt.E(L 1640, rehearing denied 
56 SCL 82. 296 US 661, 80 L Ed 
471 

41 US—Chesapeake, etc, Tel Co 

V Whitman, B QMd, 3 F 2d 938 

42. U S —Chesapeake, etc, Tel Co 
V* ’Whitman, supra. 

43 U S ——Chesapeake, etc,, Tel Co 

V Whitman, supra. 

44 WVa.—^Bluefleld Tel Co v 
State Public Service Commission, 
135 SB 8S3, 102 WVa. 296 

45 Idaho ■—'Application of Pacific 
Telephone & Telesrraph Co, 113 P 
2d 798, 62 Idaho 668 

Burden of explanatloM. 

Telephone and telegraph company 
had burden. In rate case, to sho'W 
that Its property had enhanced in 
value during year following year for' 
which report showing value of prop¬ 
erty for tax p’urposes had been made 
—Southern Bell Telephone & Tele¬ 
graph Co V Louisiana Public Serv¬ 
ice Commission, 174 So. 180, 187 La. 
137 

UBing tax return as sole basis of 
valuatlott was arbitrary and er¬ 
roneous,—Cumberland Telephone & 
Telegraph Co v Bailroad Commis¬ 
sion of Louisiana, C C La., 166 F 823, 
re'Vfersed on other grounds 29 S Ct 
357, 212 US 414, 63 L Ed 677 


46 Minn—Western Buse Telephone 
Co V Northwestern Bell Telephone 
Co, 248 NW 220, 188 Minn 624 

Or—Pacific Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 158 Or 
210 

62 C J p 106 note 37 [a] 

47 La.—Southern Bell Telephone & 
Telegraph Co v Louisiana Public 
Service Commission, 174 So, 180, 
187 La. 137 

Me —^New England Tel & Tel Co v 
Public Utilities Commission, 94 A 
2d 801 

Minn.—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 516—Western Buse Tele¬ 
phone Co, V Northwestern Bell 
Telephone Co, 248 NW 220, 188 
Minn 524 

Or—^Pacific Telephone & Telegraph 
Co V Wallace, 76 P 3d 942, 168 
Or 210 

Wis —'Wisconsin Telephone Co v 
Public Service Commission, 287 N 
W 122, 232 Wis 274, rehearing de¬ 
nied 287 NW 693. 232 Wls 274, 
certiorari denied Public Se^ice 
Commission of Wisconsin v Wis¬ 
consin Telephone Co, 60 S Ct. 614, 
309 US 667, 84 L Ed 1006 

62 C J p 106 note 37 [a] 

Cost of repioduotlou held guide but 
not measure 

N J —New Jersey Bell Tel Co v De¬ 
partment of Public Utilities, Board 
of Public Utility Com’rs, O? A 2d 
603, 12 N J. 6^68 

112 


Opinion evidence 

Witnesses’ opinions as to reproduc¬ 
tion cost of property of company 
must be clear enough to establish 
such opinion beyond mere conjec¬ 
ture—'New Jersey Bell Tel Co v 
Department of Public Utilities, Board 
of Public Utility Com'rs, supra. 
Pallure to give reproduction cost due 
weight held not shown 
Md—Chesapeake & Potomac Tel Co 
V Public Service Commission, 93 
A 2a 249 

48 US —^Pacific Tel & Tel Co v 
Whitcomb, DC Wash, 12 P 2d 279, 
aflirmed Denny v Pacific Tel & 
Tel Co., 48 set 223, 276 US 97, 
72 LEd 483 

49. Ohio—City of Columbus v Pub¬ 
lic Utilities Commission, 93 N E 
2d 693, 164 Ohio St 107 

50. Pa.—^Blue Mountain Tel, & Tel 
Co V Pennsylvania Public Utility 
Commission, 67 A2d 441, 16B Pa 
Super 820' 

Choice between average and spot 
prices rests with rate-making com¬ 
mission—Blue Mountain Tel & Tel 
Co V Pennsylvania Public Utility 
Commission, supra, ’ 

Pa.—City of Pittsburgh v Penn¬ 
sylvania Public Utility Commis¬ 
sion, 98 A 2d 249, 174 Pa Su|)eT 4 

52. U S,—Ohio Associated Telephone 
Co V Creiger, D C Ohio, 3 F Supd 
297. 
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such as interest during construction 

(5) Original Cost or Prudent Investment 

Ordinarily, a telephone and telegraph company t3 not 
limited to a return on its prudent investment or the 
original cost of its property, and original cost or prudent 
investment, while it should be considered, is not ordi> 
narily a proper measure of present fair value 

Where the customary method of basing the rates 
of a telephone or telegraph company on the pres¬ 
ent fair value of its property, whether greater or 
less than the cost thereof, is followed, a telephone 
or telegraph company is not limited to a return on 
its prudent investment or the original cost of its 
property,®"* nor, on the other hand, is it entitled to 
a return on the original cost if the value as of the 
time to which the inquiry relates is less than such 
cost It has been held that original cost or pru¬ 
dent investment is not in itself a proper basis for 
the determination of present fair value®® and that 
a constitutional provision requiring that considera¬ 
tion be given to the company’s ‘'investment” does 
not necessitate the fixing of rates on the basis of 
cost less depreciation ®7 On the other hand, it has 
been held that the rate-making body may adopt 
original cost or prudent investment as the rate 
base ®® The use of the cost less depreciation method 


of valuation of the property of the telephone com¬ 
pany is not of Itself a \ioIation of any constitution¬ 
al right of the company®® E\en under the rule 
that ongmal cost or prudent investment is not in 
itself a proper basis for the determination of fair 
value, original cost may or should be considered 
in connection with other factors for the purpose of 
arriving at present -value,®® and should be given 
such weight as may be proper m the particular 
case The measure of a prudent outlay may be 
considered by the commission in fixing the rate 
base on which the company is entitled to a fair re¬ 
turn, if the evidence discloses inefficiency or im¬ 
providence The fact that the cost was incurred 
during a high price or inflationary period may be 
considered Where the original cost method of 
determining the rate base is followed, reim^ested 
surplus is to be included in the rate base ®-* 

(6) Depreciation as Element of Rate Base 

The extent of the existing depreciation of the plant 
and^ equipment must be deducted from the original cost 
or the cost of reproduction in determining the fair value 
of the property of the telephone and telegraph company 

Where the reproduction cost is used m determin¬ 
ing the fair value of the property of a telephone 
or telegraph company, the extent of the existing 


53 us' —Ohio Associated Telephone 
Co V Geiger, supra 

S U —^Application of Northwestern 
Bell Tel Co, « NW2d 165, 69 SD 
36 

"Wls —Wisconsin Tel Co v Public 
Service Commi»sion, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 set 614, 309 US 657, 84 LBd 
1006 

IntersBt on land not allowed 

La.—Southern Bell Telephone & Tel¬ 
egraph Co V Louisiana Public 
Service Commission, 174 So 180, 
187 La. 137 

64. U S —West V Chesapeake & Po¬ 
tomac Telephone Co of Baltimore 
City, Md, 55 SCt 894, ^95 US 662, 
79 L.Ed. 1640, rehearing denied 56 
set 82, 296 US 661, 80 L Bd 471 

65 U.S—;West V Chesapeake^ & Po- 
toma'c Telephone Co of Baltimore 
City, supra. 

La—Southern Bell 'telephone & Tel¬ 
egraph Co V Louiisiana Public 
Service Commission, 174 So 180, 
187 La 12T. ' I 

66 T .1 I h I'l Tel^feone ^ 

" K .1 ( » jLiot^siana Pul^lic 

bervlce Commissfonr supra,, , 

Me—^New Bnigland JTcl, A Pel Co 
v» Puhlic Xjtilftl^s^ Commi‘.<-ion, 04 

63 0.0" p , 


57 NM—state v Mountain States 
Tel & Tel Co, 224 P 2d 165, 64 
NM 316 

58. Idaho -—Application of Pacific 
Tel & Tel Co. 233 P 2d 1024, 71 
Idaho 476 

ConsiuneKn are not prejudiced by 

valuation based on cost -where repro¬ 
duction cost is substantially higher. 
—^Application of Pacific Tel & Tel 
Co, supra 

59 Ark —City of Port Smith v 
Southwestern Bell Tel Co, 247 S ! 
W 2d 474, 220 Ark. 70 

60. La—Southern Bell Tel & Tel^ 
Co v Louisiana Public Ser-vice 
Commission, 174 So 180, 187 La 
137 

Me —New England Tel & Tel Co v 
Public Utilities Commission, 94 A 
2d 801 

S I) —^Application of Northwestern 
Bell Tel CO., 6 NW2d 165. 69 
SD 36 

62 C J p 106 note 37 [c]. 

Failure to present evid^ce 

Telephone company, producing hO 
evidence cf original cost of it® prop¬ 
erty befere public service commis¬ 
sion, will a©t be hesLrd tb complafn 
of absence thereof on appeal from 
judgment affirming comWis^ison's nr-’ 
dor d reeJng dcKirii'-c in^ company's 
raros—-«ca*o ex rol Uhlted'*<Te^ 
phonet Co, w PuMfc S^wtee Oomar^s^ 
Sionj^saf S^^£!d 6a?^6;36'Mb.t>860¥‘4 4 



61. Okl —Southwestern Bell Tele¬ 
phone Co V State, 71 P 2d 747, 181 
Okl 246, appeal dismissed South¬ 
western Bell Tel Co v State of 
Oklahoma, 68 S Cfc 528, 303 US, 
206, 82 L Ed 751 

Consideration of price changes 

It is proper to consider historical 
cost for the purpose of determining 
the fair value of the telephone com¬ 
pany's property, provided consider¬ 
ation is given to changes in price 
level —State v Tri-State Telephone 
& Telegraph Co, 284 NW 234, a04 
Minn 516 

68 NH—New England Tel. & Tel 
Co V State. 64 A 2d 9, 96 NH 
353 

63 N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 
Board of Public Utility Com’rs, 97 
A 2d 602, 12 N J. 668 

64 Maas—New England Tel & Tel 
Co V Department of Public Utili¬ 
ties, ^7 NE2d 509, 617, 327 Mass 
81 

-Wrongful exaction from past ens- 
tomexs 

'We are not impressed by the ar¬ 
gument that this surplus must have 
been wrPngfully exacted from past 
cu^torhdrs through excessively high 
t^tes afid so should now be devoted 
to the public service without compen- 
satioh '-’—New England Tel & Tel 
Go V Department of Publio Utilities, 
isuprui. 
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depreciation of the plant and equipment must be 
ascertained and deducted from the cost of repro¬ 
ducing’ them Similarly, ■where original cost is 
considered as an element entering into the fair value 
of the telephone company’s property, depreciation 
should be deducted from the original cost to de¬ 
termine present value It is desirable that accrued 
depreciation be ascertained by actual inspection or 
examination of the property.®^ Physical condition 
alone is not a sound measure of depreciatian,®^ 
obsolescence, inadequacy, and the requirements of 
public authority must also be considered 

Depreciation reserve The company may prop¬ 
erly maintain a depreciation reserve but depre¬ 
ciation IS not to be measured by the amount of the 
depreciation reserve set up by the company,nor 
IS such reserve to be deducted from reproduction 
cost on the theory that it represents the contribu¬ 
tions of subscribers resulting from excessive an¬ 
nual depreciation charges Excessive accumula¬ 


tions in a dep<’eciation reser\ e fund may not be 
employed for the purpose of reducing future rates, 
nor may the company recoup its loss as a result 
of insufficient depreciation charges by an increase 
in the rates 

(7) Going Value 

The "going value" of a telephone or telegraph com¬ 
pany is to be included In its rate base where there is 
sufficient evidence to determine its amount, where it has 
not been included elsewhere In the valuation of the 
property, and where it has not been recouped from prior 
earnings 

The term "going value,” as applied to the valua¬ 
tion of the property of a telephone or telegraph 
company for rate-making purposes, comprises the 
added value of the plant as a whole over the values 
of its component parts which attaches to it because 
it is operating and doing business "Going value” 
is ordinarily an element to be included in the rate 
base,*^® at least where the reproduction cost method 
of valuation is used,'^'^ but it has been held that, 


65 Minn—Western Base Telephone 
Go V Xorthwestern, Bell Telephone 
Co, 248 NW 220. 188 Minn 524 

Pa,—City of Pittsburgh v Pennsyl¬ 
vania Public Utility Commission, 
98 A 2d 249, 174 Pa.Super 4 
•Wis—Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NTW 693, 232 Wls 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Go , 
60 set 614, 309 US 657, 84 L. Ed 
1006 

62 C J p 105 note 37 [b] 

Tutnre devreclatloti. is not to be 
considered—Pacific Tel & Tel Co v 
Whitcomb, DC Wash, 12 F2d 279, 
affirmed Denny v Pacific Tel & Tel 
Co, 48 set, 223, 276 US. 97. 72 L, 
Ed 483 

Weight to ho given, es'fcimate of de¬ 
preciation 

In telephone rate case, "weight to 
be given any particular estimate of 
accrued depredation was for com¬ 
mission alone—City of Pittsburgh v 
Pennsylvania Public Utility Commis¬ 
sion, 98 A 2d 249, 174 Pa.Super 4, 

Finding in earlier proceeding 

In telephone rate ca^e, full consid¬ 
eration could be given to finding, as 
to accrued depreciation, made in sim¬ 
ilar proceeding four years earlier, 
even though such finding was not res 
Judicata.—City of Pittsburgh v 
Pennsylvania Public Utility Commis¬ 
sion, supra, 

66 Wash—^State ex rel Pacific Tel¬ 
ephone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 

67 Minn.—Western Buse Telephone 

Co V NTcrthwestern Bell Telephone 
Co. 248 NW 220, 188 Minn 624 | 


Wis —^Wisconsin Tel Co v Public 
Service Commission, 2S7 NW 122, 
232 Wls 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co, 
GO set 514, 309 US 6'67, 84 L Ed 
1006 

Question of thoroughness and sufil- 
cienoy of Inspections of telephone 
company's property by public service 
commission's and company’s engi¬ 
neers to ascertain condition thereof 
for purpose of fixing rate base was 
for commission, not court, to deter¬ 
mine —State ex rel United Telephone 
Co V Public Service Commission, 81 
S W2d 628, 336 Mo 860 

68 Pa—^Blue Mountain Tel & Tel 
Co V Pennsylvania Public Utility 
Commission, 67 A 2d 441, 165 Pa 
Super 320 

69 Pa—^Blue Mountain Tel & Tel 
Co V Pennsyl-vania Public Utility 
Commission, supra 

: 70 Or —Pacific Telephone & Tele¬ 
graph Co V Wallace, 76 P 2d 942, 
158 Or 210 

Sepreoiatiou reserve is mere book¬ 
keeping reserve and funds represent¬ 
ed are not kept separate but are 
properly used in the business —^Pa¬ 
cific Telephone & Telegraph Co v 
Wallace, supra, 

Stralght-liue method 

In determining depreciation re¬ 
serve to be allowed in computation 
of telephone rate base, straight-line 
basis of computation of reserve is 
more realistic, and proper reserve 
should contemplate something more 
than equivalent to present or accrued 
depreciation, although reserve should 
not be built up to a point greatly in 

114 


excess of value of plant when new, 
or in excess of Its replacement coat, 
since such practice would place un¬ 
just burden on ratepayers —City of 
Columbus V Public Utilities Commis¬ 
sion, 93 NE2d 693, 164 Ohio St 107 

71 Minn—Western Buse Telephone 
Go V Northwestern Bell Telephone 
Co, 248 NW 220. 188 Minn 524 

Wash —^State ex rel Pacific Tele¬ 
phone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 

72 Minn—Western Buse Telephone 
Co V Northwestern Bell Telephone 
Co, 248 NW 220, 188 Minn 624 

73 Ind —^Public Service Commis¬ 
sion of Indiana v City of La 
Porte, 193 NE. 668, 207 Ind 462 

Or—Pacific Telephone & Telegraph 
Co V Wallace. 75 P 2d 942, 158 
Or 210 

The public has uo redress for con¬ 
tribution to capital arising out of 
excessive depreciation charges —^Wis¬ 
consin Tel Co V Public Service Com¬ 
mission, 287 NW 167, 282 Wis 371 

74. Wis —Wijsconsln Tel Co v Pub¬ 
lic Service Commission, 287 NW 
167, 232 Wis 371 

75 La—Southern Bell Tel & Tel 
Co V Louisiana Public Service 
Commission, 174 So 180, 187 La 
187 

76 Minn—State v Tri-State Tele¬ 
phone & Telegraph Cot, 284 NW 
294, 204 Minn 616 

S D —Application of Northwestern 
Bell Tel Co, 6 NW2d 165, 69 S 
D 36 

62 C J p 106 note 38 

77 S D'—Application of Northwest¬ 
ern Bell Tel Co, supra 
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in order to be entitled thereto, the company must 
present sufficient evidence to determine its amount, 
and show that it has not been included elsewhere 
in the \aluation of the propertj, and has not been 
recouped from prior earnings It has also been 
held that the amount to be allowed for “going \alue” 
rests largely in competent or expert opinion, 
and that the expenses incurred in building the busi¬ 
ness of the company is not the measure of the 
amount thereof 

(8) Working Capital 

A proper allowance for cash working capital should 
be included in the rate base, but the amount thereof may 
be reduced by receipts from billing customers in ad¬ 
vance and from tax accruals 

A proper amount for cash working capital should 
ordinarily be included in the rate base It has 
been held that this allowance is based on the as¬ 
sumption that there will be a time lag between the 
performance of the service and the actual collec¬ 
tion of the revenues therefor,^2 g^^d whether an 
allowance for working capital should he made and 
the extent of such allowance depend on the actual 
facts as to the time lag and the amount of capital 
required because of such lag The refusal of an 


allow’ance for cash working capital has been up¬ 
held where the investors did not contribute any 
money for working capital and the receipts from 
billing customers in advance and from tax accruals 
provide sufficient cash for working capital require¬ 
ments On the other hand, an allowance for 
working capital has been held proper ev^en where 
the company is given an allowance for materials 
and supplies and is permitted to collect from its cus¬ 
tomers m advance for its services.*^ The ability 
of the company to obtain temporary loans without 
an adverse effect on its credit is a matter to be con¬ 
sidered in determining a cash w^orkmg capital allow¬ 
ance 

c Ketum and Kate of Ketnm 

Telephone and telegraph rates should be so fixed as 
to allow the company a reasonable return on the fair 
value of its property, a reasonable return is one gen¬ 
erally earned at the same time and in the same locality 
on investments in other business undertakings which 
are attended by corresponding risks and uncertainties 

The telephone or telegraph company's rates and 
charges should be so fixed as to permit the com¬ 
pany to make a just and reasonable profit or return 
on its investment or on the fair value of its prop¬ 
erty A rate order which requires a telephone 


78 La—Southern Bell Telephone & 
Telegraph Co v Louisiana Pub¬ 
lic Service Commission, 174 So 
180, 187 La. 137 

Okl—^Western Tel Corp v Corpo¬ 
ration Commission of Oklahoma, 
66 P 2d 899, 176 Okl 640 
p(t—^Blue Mountain Tel & Tel Co 

V Pennsylvania Public Utility 
Commission, 67 A.2d 441, 166 Pft. 
Super S20 

79 US —^Pacific Tel, etc, Co v 
VvThitcomb, DC Wash, 12 F 2d 279, 
affirmed Denny v Paciflo Tel, etc , 
Co, 48 set 223, 276 US 97, 72 
LEd 483 

80 Va—City of Norfolk v Chesa¬ 
peake & Potomac Tel Co of Va., 
64 S E 2d 772, 192 Va 292 

81 Md.—Chesapeake & Potomac 
Tel Co V Public Service Commis¬ 
sion, 98 A.2d 249 

NH—New England Tel & Tel Co 

V State, 97 A 2d 213, 98 NH 211 
Ohio —City of Columbus V Public 

Utilities Commission, 93 N E 2d 
693, 164 Ohio SL 107 
Va.—City of Norfolk v Chesapeake 
& Potomac Tel Co. of Virgrinla, 64 
S.E.2d 772, 192 Va. 292 
62 G J p 196 note 38 

82. Md —Chesapeake & Potomac Tel 
Co V Public Service Commission, 
93 A 2d 249 

Pa,—^Ity of Fittsburgh v Pennsyl¬ 
vania Public Utility Commission, 
88 A2d 69, 370 SOS , 


83 Pa—City of Pittsburgh v Penn¬ 
sylvania Public Utility Commis¬ 
sion, supra—^Blue Mountain Tel & 
Tel Co V Pennsylvania Public 
Utility Commission, 67 A 2d 441, 
165 Pa Super 320 

Va—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia 64 
SE 2d 772, 192 Va 292 

Balance sheet 

In determining allowance of cash 
working capital In rate base of tele¬ 
phone company, company’s balance 
sheet position per se, if material at 
all, is one of least Important fac¬ 
tors, since fluctuations in cash end 
current asset position of company 
are controlled by managerial policy, 
and have little to do with cash work¬ 
ing capital requirement —City of 
Pittsburgh v Pennsylvania Public 
Utility Commission, 88 A 2d 69, 370 
Pa 305 

84. Ky—Citizens Tel Co v Publio 
Service Commission of Kentucky. 
247 S W2d 610 

Bespeotivft time lags 

Where taxes were important fac¬ 
tor in determining telephone compa¬ 
ny’s need for cash working capital, 
and, as result of setting off lag be¬ 
tween time customers received serv¬ 
ice and time they paid for it against 
time company had such receipts on 
hand before paying taxes, company 
was, on average, being paid in ad¬ 
vance;, public service commission did 
not err in disallowing company's 

iis 


claim that cash on hand be allowed 
as part of its rate base as cash work¬ 
ing capital —Chesapeake & Potomac 
Tel Co V Public Service Commis¬ 
sion, Md , 93 A 2d 249 

Qaestlon. of fact 

In proceeding to fix permanent 
rates to be chaurged by telephone and 
telegraph company, whether and to 
what extent funds received mostly 
from taxes collected should be de¬ 
ducted from cash working capital re¬ 
quired was essentially question -of 
fact within province of public util¬ 
ities commission to decide under cir¬ 
cumstances before it.—New England 
Tel & Tel 60 v State, 97 A 2d 213, 
98 NH 211 

85 Ark —City of Port Smith v 
Southwestern Bell Tel Co , 247 S 
W 2d 474, 220 Ark 70. 

86 . Pa,—City of Pittsburgh v Penn¬ 
sylvania Public Utility Commis¬ 
sion, 88 A.2d 69, 370 Pa, 306 

87 Idaho—^Application of Pacific 
Tel & Tel Co, 233 P 2d 1024, 71 
Idaho 476 

Ill—Illinois Bell Tel Co v Illinois 
Commerce Commission, Xll NJE.2d 
329, 414 Ill 276 

Mich—‘Michigan Bell Tel, Co v 
Michigan Public Service Commis¬ 
sion, 60 NW2d 826. 832 Mich 7 
R I,—New England Tel & Tel Co v 
Kenneliy, 98 A 2d 836 
Tex —City of Baytown v General 
I Tel Co of the Southwest, Civ App , 
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and telegraph company to operate under rates which 
>ield less than a fair profit or return is confisca¬ 
tory However, this does not mean that the 
telephone and telegraph business is without haz¬ 
ard, and it IS not required that a telephone or tel¬ 
egraph company operate at a net profit The 
rate of return is determined by dividing net income 
by the rate base or the value of the company’s 
property,®® and its determination requires a fair 
\aluation of the company’s property and an esti¬ 
mate of the net income which will be derived from 
the proposed rates 

What constitutes a reasonable rate of return de¬ 
pends largely on the facts and circumstances of the 
particular case,®^ including conditions generally 
prevailing at the time to which the inquiry relates,®® 
and must be determined in the exercise of a fair, 
•enlightened, and independent judgment in the light 


of all of the relevant facts,®^ and the determination 
of a proper rate of return rests in some degree in 
the discretion of the regulating body ®® A rate of 
return may be reasonable at one time and may be¬ 
come too high or too low by changes affecting op¬ 
portunities for investment, the money market, and 
business conditions generally ®® 

*A criterion frequently applied by the courts in 
determining whether the return which a rate will 
yield IS sufficient to render the rate reasonable as 
to the company is that a telephone or telegraph 
company is entitled to a return commensurate with 
the return generally being earned at the same time 
and in the same general locality on investments m 
other business undertakings which are attended by 
corresponding risks and uncertainties,®^ but the 
company has no right to high or speculative prof¬ 
its The return should be sufficient to assure 


256 SW2d 187, refused no reversi¬ 
ble error 

62 C J p 108 note 45, p 103 note 32 

Xiuixiixy dixected. to present require¬ 
ments 

(1> Past experience of company is 
■of aigniflcanee only if it could be 
properly tied in with present re¬ 
quirements —Petition of New Eng¬ 
land Tel & Tel Co, 66 A 2d 135, 115 
Vt 494 

(2) Past rates of return should 
have had no weight In determina¬ 
tion of reasonable rates unless it 
fairly appeared that such rates, pat¬ 
iently low on their face, were reason¬ 
able in the sense that the company 
prospered under them, was able to 
pay reasonable dividends on its com¬ 
mon stock and attract new, needed 
•capital at fair cost—■Petition of New 
England Tel & Tel Co, supra. 

(3) Fact that telephone company 
"did not request an increase during 
certain ten-year period should have 
had no bearing on the question of 
the reasonable amount of increase In 
rates —Petition of New England Tel 
& TeL Co, supra. 

(4) In fixing rates for telegraph 
or telephone service not merely the 
Immediate present should be consid¬ 
ered, but tbe rates should be reason¬ 
able and Just for a reasonable time 
in the future under the conditions to 
he anti(^pated.—'New York Telephone 
■Co. V- Prendergast, DONT, 86 F, 
;2d 54 

R8. XT S—Mountain States Tele¬ 

phone & Telegraph Co y Public 
Utilities Commission o^f Utah, D C 
Utah, 8 F Snpp 207—Ohio Assfo^ 
ciated Telephone Co. v, Gfelger, I> 
aOhio, 2 F Supp 997, 

Tex,—City of Baytowh v General 
Tel Co of the Southwest, Civ App , 
256 S'W'2d 187 

S9 NH — New England Tel & Tel 


Co V State, 64 A 2d 9, 95 NH 
353 

N M —State V Mountain States Tel 
& Tel Co. 224 P 2d 155, 54 NM 
316 

R I —New England Tel & Tel Go v 
Kennelly, 67 A 2d 705. 76 R I. 422 

90 S D —'Application of Northwest¬ 
ern Bell Tel Co, 6 NW2d 165, 69 
SD 36 

91. SD—^Application of Northwest¬ 
ern Bell Tel Co , supra 

92 US—Smith V Illinois Bell Tel¬ 
ephone Co, Ill, 61 set 66, 282 
US 133, 76 LEd 265—Ohio Asso¬ 
ciated Tel Co V Geiger, D G Ohio, 
3 FSupi) 997 

Ala—Alabama Public Service Com¬ 
mission V Southern Bell Tel & 
Tel Go, 42 So 2d 655, 253 Ala. 1 
Mich —^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion. 60 NW2d 826, 332 Mich 7 
Vt—Petition of New England Tel 
& Tel Co, 66 A 2d 135, 116 Vt. 
494 

Va —City of Norfolk v Chesapeake & 
Potomac Tel Co of Virginia, 64 
S.B 2d 772, 192 Va. 292 
Wis—'Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wla 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 set 614, 309 US 667, 84 D Ed 
1006 ' 

Bisk factor 

Department of public service in 
fi xin g telephone rates properly gave 
consideration to factor of risk or 
absence thereof in carrying on of 
ijuslness,—State ex rel, Paclflq Tel¬ 
ephone & Telegraph Co v- pepart- 
ment of Public Service, 142 P 2d 498, 
19 Wash. 2d 200 

93 Ohio —Ohio Bell Telephone Co 
V, Public Utilities Commission of 
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Ohio, 3 NE2d 476, 131 Ohio St 
639, reversed on other grounds 57 
set. 724, 301 US 292, 81 Li Ed 
1093 

94. Ala.-—Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 656, 253 Ala. 
1 

Va—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 
SE 2d 772, 192 Va. 292 

62 C J p 106 note 41 [a] 

96 NH—^New England Tel & Tel 
Co V State, 97 A.2d 213, 98 NH 
211—^New England Tel & Tel Co 

V State, 64 A.2d 9, 96 NH 363 

96. U S —Ohio Associated Telephone 
Co V Geiger, D C Ohio, 3 F Supp 
997 

Ohio —Ohio Bell Telephone Co v 
Public Utilities Commission of 
Ohio, 3 NB2d 476, 131 Ohio St 
639, reversed on other grounds 67 
sot 724, 301 US 292, 81 L Ed 
1093 

97. U S —Smith V Illinois Bell Tel¬ 
ephone Co, Ill, 61 set 65, 282 
US 133, 75 LEd 265 

Ala—^Alabama Public Service Com¬ 
mission V Southern Bell Tel & Tel 
Co, 42 So 2d 656, 263 Ala 1 

HI —Illinois Bell Tel Co v Illinois 
Commerce Commission, 111 N E 2d 
329. 414 Ill 27-6 

NH.i~-NeW Englajnd Tel & Tel Co 

V State, 64 A-M 9, >96 NH 36$ 

S D '—Ai)plicatibn of Northwestern 
Bell Tel Co, 6 NW2d 166, 69 S 
T> 86 . 

Va—-City' of' Norfolk v. Chesapeake 
& Potomac' Tel.'^CO of Virginia 64 
S E 2d 772, 192 Va 292. 

98 US —Smith V IlJlnoia Bell Ttel 
Co, HI, 61 set 65, 282 US. 18S, 
75 L.Ed 266 

HI —-Hllnols Bell TeL Co v Illinois 
commerce Commission, 111 NE 2d 
329, 414 HI 275. 
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confidence in the financial soundness of the com¬ 
pany, to maintain and support its credit, and to en¬ 
able it to raise the money necessary for the dis¬ 
charge of Its duties It has been held that the 
return allowed a telephone and telegraph co-mpany 
should be somewhat higher than that procurable 
from bonds, mortgages, and like O'bligations,^ and 
that just compensation is more than current inter¬ 
est on mere investment ^ A fair return requires 
that there 'be enough for the capital costs of the 
business including service on debts and dividends 
on stock ,3 the return should provide for the pay¬ 
ment of reasonable dividends and for passing some¬ 
thing to a surplus account,** and it has been held 
that a rate which yields enough to permit the com¬ 
pany to pay interest on its funded debt and reason¬ 
able dividends on its stock is confiscatory where the 
rate does not permit anything to go to surplus for 
future contingencies ^ It has also been held that 
-the returns of a telephone company should not be 
reduced in adversity to the same extent as those 
of unregulated businesses, since it is not entitled to 
enjoy the advantages of prospenty to the extent 
that other businesses do ® 

The regulatory body has the right to consider the 


proper ratio of equity to debt capital as against 
the contention that such matter is exclusively for 
the company to determine In fixing the rate of 
return it is proper to consider the company’s cap¬ 
ital structure in connection with federal tax rates 
and, where the ratio of equity to debt capital has 
the effect of imposing an excessive burden of tax¬ 
ation on the company and relieving its parent hold¬ 
ing company from taxation, to the prejudice of con¬ 
sumers, an appropriate adjustment may be made in 
the rate of return allowed ^ Under the "cost of 
capital" theory which has been accorded recogni¬ 
tion by some courts, the rate of return is to be de¬ 
termined by what the company would have to pay 
to secure its capital under current conditions,^ at 
least where the situation is such that the company 
is required to acquire a substantial amount of new 
capital 10 It has been held that different rates of 
return should be allowed depending on whether 
original cost or reproduction cost is used as the 
rate base ,ii that where original cost less deprecia¬ 
tion is used as the rate base, “cost of capital” should 
be used as the test for determining a reasonable 
rate of return,!^ whereas when the rate base is 
reproduction cost, the return realised in similar 
businesses is the test of a reasonable return 


Mich—^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, SO NW2d 826, 332 Mich 7 

Va.—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 
SE 2d 772, 192 Va. 292 

■99 US —Smith v Illinois Bell Tel¬ 
ephone Co , Ill, 51 S Ct 6 B, 282 U 

5 133, 76 LEd 265 

JUa.—Alabama Public Service Com¬ 
mission V Southern Bell Tel & Tel 
Co, 42 So 2a 666 , 263 Ala. I 

Mich—Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 60 NW2d 826, 332 Mich 7 

"NH.—New England Tel & Tel Co 
V State, 64 A 2a 9, 96 NH 353 

.S P—Application of Northwestern 
BeU Tel Co, 8 NW2d 166, 69 S D 
36 

Vt—^Petition of New England Tel & 
Tel Co, 66 A.2d 136, 116 Vt 494 

Va.—City of Norfolk v Chesapeake 

6 Potomac Tel C 9 of Virginia, 64 
SE 2d 772, 192 Va. 292. 

1 Sjik—'Appiication of Nortshwe st¬ 
em Bell Tel Co., 6 NW2d 165, 69 
SD. 36 

2. S P.—Application of Iforthwest- 
em Bell Tel Co , supra, 

3' VI.—Petition of liTew England 
t’el & TteL Co, 616 A,2d 1S5, 115 Vt 
494 

4t S D —^Application of NorthweM- 
ern Bell Tel Co, 6 N‘W'.2d 165, 69 
'SD 36 % ' ' 

Vt-iP'etit&h or'NoV iE^gland: T# 


& Tel Co, 66 A.2d 135, 115 Vt 
494 

6 Ala.—^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 666, 263 Ala 1 

6. Or—^Pacidc Tel & Tel Co v 
Wallace, 75 P 2d 943, 168 Or 210 

7 Mass—New England Tel & Tel 
Co V Depeutment of Public Util¬ 
ities, 97 NE2d 509, 327 Mass SI 

NH—New England Tel & Tel Co 
V State, 97 A.2d 213, 98 NH 211 
Vt—^Petitions of New England Tel 
& Tel Co, SO A 2d 671, 116 Vt 480 

Basing xat»8 on forty-five per cent 
debt ratio instead of thirty-five per 
cent ratio planned by company was 
held proper “Petitions of New Eng¬ 
land Tel & Tel Co, 80 A 2d 671, 116 
Vt 480 
New capital 

Where department of public utili¬ 
ties and telephone company which 
had to ac<iuire new capital to pay 
outstanding obligations, In determin¬ 
ing fair rate of return to telephone 
company on agreed on rate base, 
adopted "cost of capital*' method, de- 
l)„ MU'I' f ' << -'L- Increased 

'/'I I ih' in I \ ni d ate fran^ 
chiae tax incident to nevf cap¬ 

ita, in determining how much of re^ 
(luired 'ne'w capftal shohld be in f©¥m 
'of eothity capital rather than' debt 
c^itkl.-s-^Ne-^s' England Tel & Tel 
Co’. 'v^ Be|>artment of Publlo^TJtiliStles^, 
'9T NM^2a '6ll9, 6^ Si ' 


8 Md—Chesapeake & Potomac Tel 
Co V Public Service Commission, 
93 A.2d 249 

9 Mass—^New England Tel & Tel 
Co V Department of Public Util¬ 
ities, 97 NE2d 609, 327 Mass 81 

10. vt— Petitions of New England 
Tel & Tel Co, 80 A.2d 671, 116 Vt 
480 

11. Ky—Citizens Tel Co v Public 
Service Commission of Kentucky, 
247 S W2d 610, 612 

Xnoonslstent positions 

A telephone company Is not en¬ 
titled in times of high prices to claim 
a "fair value’* rate base, and then 
seek to have applied to that rate 
base a standard of measuring reason¬ 
ableness of rate of return which Is 
based on philosophy of an original 
cost rate base—Citizens Tel. Co v 
Public Service Commission of Ken¬ 
tucky, supra 

12. Ky—Citizens Tel Co v Public 
•Service Commlsgipn of Kentucky, 
ai^pra. 

Reason for mle 

The rate base is determined with 
relation to capital utructure, and it 
is, thhtefore, proper* to relate the 
rate of rethfn al^w to capital struc¬ 
ture '=-<3itisieps Tel Co v Public 
Service Commission of Kentucky, 
.supriL. 

13. Citizens Tel Co v Public 
Service Commission of Kentucky, 
suprai 
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A rate of return of less than five per cent on the 
fair \alue of the company’s property has 'been held 
to be confiscator> but rates have been held to 
be reasonable and not confiscatory where they yield¬ 
ed a net return of five per cent,^® between five and 
a half and six per cent,i^ approximately six per 
cent,^”' seven per cent,^^ or eight per cent Where 
the commission allows a return of less than three 
and a half per cent for debt capital in the light 
of the current market for such funds, it cannot dis¬ 
regard current conditions and allow only six per 
cent for equity capital at a time when the company 
IS m need of additional capital, and its ratio of 
debt to equity capital is already excessive 

d. Expenses and Depreciation 

(1) Operating expenses 

(2) Depreciation as annual expense 

(1) Operating Expenses 

The rates fixed for telephone and telegraph service 


must yield a revenue sufficient for the payment of all 
reasonable operating expenses The propriety of par¬ 
ticular expenses Is ordinarily a matter for the manage¬ 
ment of the company, and expenditures should not be 
disallowed or reduced unless it clearly appears that they 
are excessive, unwarranted, or Incurred in bad faith 

In determining reasonable rates for telephone and 
telegraph service, the operating expenses of the 
company must be considered 21 The rate must yield 
revenue sufficient to pay such expenses ,22 provided 
they are reasonable 22 In passing on the propriety 
of expenditures, the rate-making body should not 
obtrude itself into the place of management 24 The 
propriety of particular expenses is generally a mat¬ 
ter for management ,25 good faith on the part of 
management is presumed,26 and expenditures should 
not be disallowed or reduced unless it clearly ap* 
pears that they are excessive, unwarranted, or in¬ 
curred in bad faithj27 and this is true, although m 
the light of subsequent conditions it is clear that 
at least part of the expenditure might have beert 
avoided 28 The mere actuality of expense does not 


Actual capital struotoxe and. 

“In applying this standard, the 
capital structure of the company, and 
its actual needs in the way of pre¬ 
serving its financial integrity and at¬ 
tracting capital, are not taken into 
consideration, because the question is 
one only of a fair percentage of re¬ 
turn on the value of an investment 
there is no' reason to use the 
‘cost of capital* test or standard in 
fixing a reasonable rate of return 
where the rate base is reproduction 
cost new, because the rate base in 
that case is fixed without regard to 
capital structure ”■—Citizens Tel Co 
V Public Service Commission of 
Kentucky, supra. 

14 . Ala —Alabama Public Service 
Commission v Southern Belt Tel 
& Tel Co, 42 So 2d 666, 253 Ala. 1 
Mass—ITew England Tel & Tel Co 
V Department of Public Utilities, 
97 jN'E2d 609, 327 Mass 81 

Threa and a half per cent 

S D —^Application of Northwestern 
Bell Tel Co, 6 NW 165, 69 SD 
36 

Four and a quarter per cent 

Or—Pacific Telephone & Telegraph 
Co V Wallace, 75 P 2d 942, 168 Or 
210 

Four and a half per cent 

Ala.—^Alabama Public Service Com¬ 
mission V Southern Bell Tel & 
Tel Co, 42 So 2d 666, 263 Ala 1 

15 Wash—^State ex rel. Pacific Tel¬ 
ephone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 

16 NH—^New England Tel Tel 
Co V State, 97 A.2d 213, 98 NHL 
211 

Ohio—City of Columbus v Public 


Utilities Commission, 93 NE2d 
693, 154 Ohio St 107 

Okl —Southwestern Bell Tel Co v 
State, 71 P2d 747, 181 Okl 246, 
appeal dismissed Southwestern 
Bell Tel Co v State of Oklahoma, 
68 set 628, 303 US 206, 82 D 
Ed 751 

17 Ark —City of Fort Smith v 

Southwestern Bell Tel Co, 247 

S W2d 474, 220 Ark 70 

La.—Southern Bell Telephone & Tel¬ 
egraph Co v Louisiana Public 
Service Commission, 174 So ISO, 
187 La. 137 

Md—Chesapeake & Potomac Tel Co 
V Public Service Commission, 93 
A 2d 249 

Pa—^Blue Mountain Tel & Tel Co 
!■ V Pennsylvania Public Utility 
Commission, 67 A 2d 441, 165 Pa 
Super 320 

18 US —Ohio Associated Telephone 
Co V Geiger, D C Ohio, 3 P Supp 
997 

Okl—Western Tel Corp v Corpora¬ 
tion Commission of Oklahoma, 66 
p 2d 899, 176 Okl 540 

19, Okl —Standard Telephone & Tel¬ 
egraph Go V State, 68 P 2d 121, 
177 Okl 88 

20 Mass—New England Tel & Tel 
Co V Department of Publlo Utili¬ 
ties, 97 NB2d 509, 327 Mass 81 

Belnvested -snx^laB 

The company Is entitled to its 

composite rate on reinvested surplus 

—'New England Tel & Tel Co v De¬ 
partment of Public Utilities, supra- 

21 US —Southwestern Bell Tele¬ 
phone Co V City of San Antonio, 
CCATex, 76 P 2d 880, certiorari 
denied City of San Antonio v 
Southwestern Bell Telephone Co, 
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55 set 833, 295 US 754, 79 L Ed. 
1698 

Vt—Petitions of New England Tel 
& Tel Co, 80 A 2d 671, 116 Vt. 
480 

62 C J p 107 note 42 

22 Vt—^Petitions of New England 
Tel & Tel Co , supra 

23 Cal—^Pacific Tel & Tel Go v 
Public Utilities Commission of 
State, 216 P 2d 441, 34 Cal 2d 822 

24. Ala—^Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co, 42 So 2d 655, 253 Ala. 1 

Minn—Western Buse Telephone Co. 
V Northwestern Bell Telephone 
Co. 248 NW 220, 188 Minn 624. 

Vt—^Petitions of New England Tel 
& Tel Co, 80 A 2d 671, 116 Vt 480. 

Va—City of Norfolk V Chesapeake 
& Potomac Tel Co of Virginia, 64 
SE2d 772, 192 Va 292 

25 Ala—Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Go, 42 So 2d 666, 263 Ala 1. 

Vt—^Petitions of New England Tel 
& Tel Co, 80 A 2d 671, 116 Vt 
480 

62 C J p 107 note 42 [aD 

28 Ala —Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 666, 263 Ala 1 

Vt—Petitions of New England Tel 
& Tel Co, 80 A.2d 671, 116 Vt 480 

27 Ala —^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 665. 263 Ala 1 

Vt—Petitions of New England Tel 
& Tel Co, 80 A 2d 671. H6 Vt. 
480 

28 Wls—Wisconsin Tel Co v Pub¬ 
lic Service Commission, 287 NW 
122, 232 Wis 274, rehearing denied 
287 NW 693, 232 Wis. 274, cer- 
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conclusively establish its reasonableness, propriety, 
or necessity ,29 but the actual experience of the 
company should ordinarily prevail over the esti¬ 
mates of experts 30 The disallowance of proper ex¬ 
penses cannot be justified on the ground that the 
amounts required for such purposes will be less 
in the future The mere fact that an item of ex¬ 
pense has increased at a disproportionate rate does 
not justify its disallowance 32 

As a general rule, any legitimate expense of a 


telephone or telegraph company is properly charge¬ 
able to expense of operation,32 and this rule has 
been applied with respect to the expense of ordinary 
maintenance and repairs,3^ expenditures for ac- 
counting,35 v.ages,35 and interests? Annual pay¬ 
ments to a pension fund for employees have been 
upheld as a proper operating expense as against va¬ 
rious objections,38 such as that the pension sys¬ 
tem IS undesirable in that employees do not con- 
tribute,39 that it has been rendered unnecessary 
by the Federal Social Security Act,that the pen- 


tiorari denied Public Service Com¬ 
mission of Wisconsin v Wisconsin 
Tel Co. 60 set 614, 309 US 657, 
84 LEd 1006 

29 NH—^New England Tel & Tel 
Go V State, 64 A 2d 9, 95 NH 
353 

30 Ala—^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 655, 253 Ala 1 

CJal—Pacific Tel & Tel Co v Pub¬ 
lic Utilities Commission of State, 
215 P2d 441, 34 Cal 2d 822 
Vt—Petitions of New England Tel 
& Tel Co. 80 A 2d 671, 116 Vt 480 

31 Ga.—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 38, 203 Ga. 832 

Wages and training of employees 

(1) Amounts paid annually by tel¬ 
ephone company for operators’ wag¬ 
es, employment and training were 
expenses properly allowable by pub¬ 
lic service commission in fixing com¬ 
pany's rates as against contention 
that confiscation resulting from dis¬ 
allowance of such expenses would de¬ 
crease in future—Southern Bell Tel 
& Tel Co V Georgia Public Service 
Commission, supra 

(2) Evidence sustained finding that 
no reason existed to expect wage 
rates for operators to be reduced in 
the future, and actual expense of op¬ 
erators* wages for year was improp¬ 
erly disallowed in computing toll 
rates member company of Bell Tele¬ 
phone System could charge —^Ala¬ 
bama Public Service Commission v 
Southern Bell Tel & Tel Co, 42 So 
2d 666, 263 Ala, 1 

iCommerolal department 

Evidence sustained finding that an 
increase in ordei’s for telephone serv¬ 
ice was probable, and that work as¬ 
sociated with unfilled orders would 
be replaced, If not exceeded, by work 
-on other types of contracts with 
same applicants for telephone service 
after they became customers, and in 
determining toll rates member com¬ 
pany of Bell Telephone System cpuld 
charge, public service commission 
Improperly disaUcwied part cf ac- 
-tuaJ expens'e of operatioh of com- 
tnercial department for year on the¬ 
ory .th^t th^e would be a decline in 
-work volume liandlrd b> dfpuitmont 


because number of unfilled orders for 
telephone service would decline—^Al¬ 
abama Public Service Commission v 
Southern Bell Tel & Tel Co, supra 
32. Ga—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 38, 203 Ga S32 
33 Ala—^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 655, 263 Ala. 1 
Va—City of Norfolk v Chesapeake 
& Potomac Tel Co of Va, 64 S E 
2d 772, 192 Va. 292 

34. US—Southwestern Bell Tele¬ 
phone Co v City of San Antonio, 
CCA Tex, 76 F2d 880, certiorari 
denied City of San Antonio v 
Southwestern Bell Telephone Co, 
55 set 836, 295 US 764, 79 L Ed 
1698 

Ky —City of Lexington v Public 
Service Commission of Kentucky, 
249 SW2d 760 

SD—^In re Northwestern Bell Tel 
Co, 43 NW2d 663, certiorari de¬ 
nied Farmers’ Union Educational 
and Co-op Ass'n of S D v North¬ 
western Bell Tel Co, 71 SCt 489, 
340 US 934, 95 LEd 674 

Beaxrangements and changes 

(1) In determining telephone and 
telegraph rate Increases, public serv¬ 
ice commission could properly con¬ 
sider whether particular items classi¬ 
fied as rearrangements and changes 
and charges to maintenance resulted 
in large part from new construction 
and did not represent recurring costs 
of operation in determining prob¬ 
able future operating costs and ex¬ 
penses —^New England Tel & Tel 
Co V State, 64 A 2d 9, 95 NH 353 

(2) The amount of telephone com¬ 

pany’s annual expense for rearrange¬ 
ments and changes necessary to make 
its existing plant more useful or 
serviceable or to coordinate it with 
newly constructed additional plant 
should ■fiStfe been allowed by public 
service commission for rate-making 
purposes, in view of evidence that 
increase In such amount was due al¬ 
most entirely to increased wages and 
prices of materials rather than hew 
construction program —Southern Bell 
Teh & Tel Co v Georgia Public 
Soil ice Commission, 49 S E.2d 33^ 203 
Ga, 5-J2 ' “it . 1 Jr - 
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(3) An amount expended by tele¬ 
phone company as a part of mainte¬ 
nance expense was properly included 
by state corporation commission in 
rate base as a current and probably 
recurring maintenance expense, even 
though the expenditure was attribut¬ 
able to the fact that abnormal con¬ 
struction conditions called for more 
and expensive rearrangements, 
changes, and relocations of equip¬ 
ment to be made —City of Norfolk v 
Chesapeake & Potomac Tel Co of 
Va, 64 SE2d 772. 192 Va, 292 

35 Ga,—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission. 49 SB 2d 38, 203 Ga 832 

36 Ala—-Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 43 So 2d 655. 253 Ala. 1 

Ga,—Southern Bell Tel & Tel Co v 
Georgia Public Service Commis¬ 
sion, 49 SE2d 38. 203 Ga 832 

37 Vt—^Petitions of New England 
Tel & Tel Co. 80 A 2d 671, 116 
Vt 480 

38 Ala—^Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co, 42 So 2d 655, 253 Ala 1 

Minn —State v Tn-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 516 

Pa.—City of Pittsburgh v Pennsyl¬ 
vania Public Utility Commission, 
88 A 2d 59, 370 Pa. 306 
SD—'In re Northwestern Bell Tel 
Co, 43 NW2d 553, certiorari de¬ 
nied Farmers' Union Educational 
and Co-op Ass’n v Northwestern 
Bell Tel Co, 71 SCt 489, 340 U 

5 934, 95 LEd 674 

Va—City of Norfolk v Chesapeake 

6 Potomac Tel Co of Va, 64 S E 
2d 772, 192 Va 292 

Wash—State ex rel Pacific Tele¬ 
phone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 

39 Ala,—^Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co„ 42 So 2d 665, 253 Ala. 1 

40 Ala.—Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co, supra 

Wash—State ex rel Pacific Tele¬ 
phone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 
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Sion system is a devise for improper pressure on, 
and control of, employees,and that payments 
toward a reserve in the pension fund are a charge 
on current income because of past losses The 
companj's loss m the operation of a lunch room 
for employees has been held not to be an allov.a- 
ble cKpense for rate-making purposes, ^3 but the 
contrarj has also been held 

Adi'ertisxng expenditures have been held prop¬ 
er ^3 


86 C. J. S. 

Charitable contributions may be a proper operat¬ 
ing expense 

Cost of rate proceeding The companj’s expense 
in a rate proceeding is a legitimate expense,'*'^ but, 
since it IS not an annual expense, it should be ap¬ 
portioned o\er a number of >ears ^3 

Taxes and franchise fees Taxes^® and franchise 
fees^o are allowed as operating expenses 

Intercompany transactions-. The mere fact of a 
transaction between a telegraph or telephone com¬ 
pany and the corporation owning all its stock or 


41. Wash —"^tate ex rel Pacific Tel¬ 
ephone & Telegraph Oo v Depart¬ 
ment of Public Service, supra 

42. Ala.—Alabama Public Service 
Commission v Southern Bell Tel 
& TeL Co , 42 So 2<i 655, 253 Ala. 1 

Ga.—Southern Bell Tel, & Tel Co v 
Georgia Public Service Commis¬ 
sion, S B 2d 38, 203 Ga. 832 
Pa —City of Pittsburgh v Pennsyl¬ 
vania Public Utility Commission, 
88 A 2d 59, 370 Pa. 305 
S I>—^In re Northwestern Bell Tel 
Co, 43 NW2d 663, certiorari de¬ 
nied Farmers’ Union Bducationai 
and Co-op Ass’n of S D v North¬ 
western Bell Tel Co, 71 S Ct 489, 
340 US 934, 96 LEd 674 
Vt.—Petitions of New England Tel 
& TeL Co , 80 A.2d 671, 116 Vt 480 
—Petition of New England TeL & 
Tel Co, 66 A-2d 135, 116 Vt. 494 
Wash —State ex rel Pacific Tele¬ 
phone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 
DlsaUowaiLoe held proper where 
evidence as to reasonableness of pay¬ 
ment was insufficient—^New Jersey 
Bell Tel Co v Department of Pub¬ 
lic Utilities, Board of Public Utility 
Com’rs, 97 A 3d 602, 12 NJ 668 

43 Qa.—Southern Bell Tel & TeL 
Co V Georgia Public Service Com¬ 
mission, 49 S E 2d 38, 203 Ga 832 

44. Ala—'Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 666, 263 Ala 1 

45 Ga—Southern Bell Tel & Tal 
Co v Georgia Public Service Com¬ 
mission, 49 S BL2d 38, 203 Ga 832 
Ohio —City of Columbus v Public 
Utilities Commission, 93 N E 2d 
693, 164 Ohio St 107 
Vt—^Petition of New England Tel & 
TeL Co, 66 A.2d 136. 116 Vt. .494^^ 

46, N J —New Jersey Bell Tel Co 
V Department of Public Utilities, 
Board of Public Utility CQm'rs, 97 
A.2d 602, 13 NJ 568 
Xtelation. to servloe 

Charitable contribution may be al¬ 
lowed as an operating expense where 
it has an eixect on the creation of 
the service and, therefore, may be, 


considered as reasonably necessarj 
in the rendition of the service—New 
Jersey Bell Tel Co v Department of 
Public Utilities, Board of Public Util¬ 
ity Com’rs, supra 

47 US —Ohio Associated Telephone 
Co V Geiger, D C Ohio, 3 F Supp 
997 

Ga—Southern Bell Tel & Tel Co v 
Georgia Public Service Commis¬ 
sion, 49 SE2d 38, 203 Ga 832 
Ky —City of Lexington v. Public 
Service Commission of Kentucky, 
249 SW2d 760 

NH j—New England Tel & Tel Co 

V State, 64 A.2d 9, 95 NH 353 

Xtesolt of case 

Whether or not an allowance 
should be made will depend largely 
on the final outcome of the litigation, 
if the schedule of rates, as filed by 
the company, la substantially sus¬ 
tained, allowance should be made for 
the reasonable expense to which It 
was put in order to uphold it, but, 
if the schedule filed is decided to 
have been substantially greater than 
the rates it was entitled to charge, 
the expenses will not be allowed — 
State V Tri-State Tel & Tel Co, 284 
NW 294, 204 Minn 516 

■48 Ga.—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 38, 203 Ga 832 
N.H.—^New England Tel & Tel Co v 
State, 64 A 2d 9, 95 NH 363 
N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 97 
A.2d 602, 12 N J 668 

49 NH—^New England Tel & Tel 
Co. v State, 64 A.2d 9, 95 NH 363 
Federal income taxes 
NH—New England Tel & Tel Co 

V State, supra 

62 CJ p 107 noto 42 [b] 

JkCtmlclpal taxes on gross Income of 
telephone oempany are properly 
charged to company’s operating ex¬ 
pense account—State ex rel Pacific 
Telephone & Telegraph Co v De- 
blic Service, 142 P2d 
200 

Excise taxes levied by city against 
telephone company located therein 
should be reflected In rates charged 
in that community, and department 

120 


of public service properly provided 
that such taxes be passed on to rate 
payers residing within limits of city 
levying tax —State ex rel Pacific 
Telephone & Telegraph Co v Depart¬ 
ment of Public Service, supra. 

SO Utah —Ogden City v Public 

Service Commission, 260 P 2d 761 

Charge allocated exclusively to local 
subscribers 

(1) Public service commissloni 
could permit a telephone utility to 
charge and bill subscribers of an 
area for payment of imposts on util¬ 
ity levied by local governmental au¬ 
thority of such area, without any as¬ 
sistance from subscribers in state 
outside such area, evidence sustain¬ 
ed conclusion of commission that 
prior practice by which such charges- 
had been borne pro rata, statewide,, 
by the subscribers was an unfair dis¬ 
crimination as to subscribers outside 
the area; city protesting public 
service commission’s order that 
charges levied on telephone company 
by city should be borne entirely by 
telephone subscribers within city 
without any assistance from sub¬ 
scribers in state outside city was 
properly reguired by commission to. 
sustain the burden of proof—Ogden. 
City V Public Service Commission, 
supra. 

(2) Franchise payments by tele¬ 

phone company, if considered as com¬ 
pensation for use of streets, are- 
properly classed as ‘^general operat¬ 
ing expense'' for rate-making pur¬ 
poses, since franchise payments 
made by telephone company as mat¬ 
ter of law fall within classiacation 
of general operating expenses, the- 
department of public service In fix¬ 
ing rates erred in according to com¬ 
pany the right to charge such pay¬ 
ments to the ratepayera of respective 
cities wherein franchises were held, 
but department might apportion be¬ 
tween general operating expense and 
local ratepayers franohise exactions 
by mumoipallties which are so ex¬ 
cessive as to in part amount to a 
tax —^State ex rel Pacific Telephone 
& Telegraph Co v Department of 
Public Service, 142 P,2d ,499, 19^ 

Wash 2d 200 
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an affiliated corporation does not establish that the 
companj was exploited,hut such transactions are 
to be subjected to close scrutiny and an expense 
based on such a transaction should not be allowed 
unless the operating company affirmatively estab¬ 
lishes Its reasonableness ^3 Payments m accordance 
with a contract between the telephone and tele¬ 
graph company and the company owning its stock 
whereb> the company is obligated to pay a per¬ 
centage of Its receipts for services furnished by the 
owning company may or must be allowed.^^ where 
the uncontradicted evidence showed that the serv¬ 
ices performed were worth or cost the amount 
paid,®® but the contract amount need not be al¬ 


lowed where there is evidence that it is an ex¬ 
cessive charge for the services rendered,®® or where 
the company fails to prove that the payments are 
not in excess of the reasonable cost of the serv¬ 
ice received.®" Rental payments made by the op¬ 
erating telephone ccxnpany to its parent holding 
company for the use of equipment owned by the 
latter ha\e been held a proper operating expense 
where the e\idence shows that the amount of the 
rental charge is reasonable and is not the product 
of overreaching on the part of the parent com¬ 
pany ®® The purpose of a statute providing that 
in a rate proceeding, no consideration is to be given 
services, materials, or supplies furnished by an af- 


*1 Ohio—City of Columbus v Pub¬ 
lic Utilities Commission, 93 NE 
2d 693. 154 Ohio St 107 
Ca Cal—^Pacific Tel & Tel Co v 
Public Utilities Commission of 
State. 215 P 2d 441, 34 Gal 2d 822 
KH—^ISTew England Tel &, Tel Co 
V State, 64 A 2d 9, 95 NTH 353 
Ohio —City of Columbus v Public 
Utilities Commission, 93 NT E 2d 
693, 154 Ohio St 107 
Wis —Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 set 514, 309 US 657, 84 L. Ed 
1006 

Xuterest 

I Where interest on sum of one mil¬ 
lion dollars borrowed by telephone 
company from an affiliated company 
for purpose of converting company's 
system from manual to dial was car¬ 
ried by telephone company only as 
■debt requirements and no Interest 
was charged in plant account, com¬ 
pany did not receive duplicate reim¬ 
bursement of interest—City of Lex¬ 
ington V Ihiblic Service Commission 
of Kentucky, Ky, 249 SW2d 760 
fnrohaBs of tslsphous equipment 

(1) Evidence was insufficient to 
show that profits made by parent 
■company's subsidiary company man¬ 
ufacturing and selling telephone 
equipment to domestic subsidiary 
cotnpany seeking telephone rate in¬ 
crease were excessive or unreasona¬ 
ble at expense of domestic subsidia¬ 
ry.—City of Norfolk v Chesapea^ & 
Potomac Tel Co of Virginia, 64 SB 
2d 772, 192 Va 292 

(2) Failure to make- matheznatical 
demonatBatlon of exact cost and prof¬ 
it in thipg^ bought by.telepbsons'com¬ 
pany from affiliated j corporation 
jgltou|^,<l, not Ti6xoAq.de thelir Tcost from 
lJ%v^tqiLent lacooqnt, or prloest flpaid, 

k§ii.,frpm Lbt^njgv considieFeditih > esti-! 
matin gf- reproduction cqsts --tSouith.- 
we8t^.5n*i]g9^. iTeH^pbohe *Gio ^ v wOtty} 


of San Antonio, CCA Tex, 75 F 2d 
880, certiorari denied City of Sar 
Antonio v Southwestern Bell Tele¬ 
phone Co , 55 S Ct 835, 295 U S 754, 
79 LEd, 1698 

Failure to make full disolosurs 

Telephone company could not com¬ 
plain that public service commission 
failed to allow it enough revenue to 
take care of investment costa that 
would amount in future years, where 
the telephone company, which was a 
subsidiary of a parent company, fail¬ 
ed to disclose profits of another com¬ 
pany which furnished telephone com¬ 
pany with equipment and which was 
also subsidiary of parent company ^— 
City of Port Smith v Southwestern 
Bell Tel Co, 247 SW2d 474, 220 
Ark 70 

53. NJ—^New Jersey Bell Tel Co 

V Department of Public Utilities, 
Board of Public Utility Com’rs, 97 
A 2d 602, 12 NJ 668 

Ohio —City of Columbus v Public 
Utilities Commission, 93 NE2d 
693, 164 Ohio St 107 
Or —^Pacific Telephone & Telegraph 
Co v Wallace, 76 P 2d 942, 158 Or 
210 

54. Ga —Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 38. 203 Ga 832 

Idaho —Application of Pacific Tel & 
Tel Co, 283 P 2d 1024, 71 Idaho 
476 

Md—Chesapeake & Potomac Tel Co 

V Public Service Commission, 93 A 
2d 249 

Ohio —City of Columbus v Public 
Utilities Commission, 93 N E 3d 
693, i64 Ohio St 107 
SD—In re Northwestern Bell Tele¬ 
phone Co, 43 NW2d 633, certio¬ 
rari denied 71 S Ct 489, 340 US 
934, 95 L Ed. 674 

Va.—City of Norfolk v Chesapeake &» 
Potomac Tql Co of Va., 64 S E 2d 
77*2, 192 Vk. 2'92 ' 

Wash“^Stat4 ex rei f*acific Tele¬ 
phone & Telegraph Co v Depart- 
■ ment of PuhliG Service, 142 P2'd 
498, 19pWaah,2d 20Q 
62 O J p 107 nsocte 42»[di] . ' J 


Beasouable and proper payments 

should be allowed—State ex rel Pa¬ 
cific Telephone & Telegraph Co v 
Department of Public Service, supra 
Federal Income taxes paid by 
American Telephone and Telegraph 
Company from dividends on stock of 
member of Bell Telephone System 
owned by American Telephone and 
Telegraph Company would be Includ¬ 
ed as part of cost of rendering serv¬ 
ice under license contract allocated 
to the member company, in comput¬ 
ing toll rates member company could 
charge —Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co, 42 So 2d 655. 253 Ala. 1 

55. Or—Pacific Tel & Tel Co v 
Flagg, 220 P 2d 622, 1S9 Or 370 
SD—^In re Northwestern Bell Tel 
Co, 43 NW 2d 653, certiorari de¬ 
nied Farmers* Union Educational 
and Co-op Ass’n of S D v North¬ 
western Bell Tel Co, 71 set 489, 
340 US 934, 95 LEd 674 

66 Mich—^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 60 NW2d 826, 332 Mich 7 

Exceasii^ allocatiou of cost of xe- 
aearob. 

Mich—Michigan Bell Tel Co v 
Michigan. Public Service Commis¬ 
sion, supra. 

Taxes paid by parent company 

Portion of franchise taxes state 
company's corporate parent was re¬ 
quired to pay in sister states was not 
chargeable against state company as 
part of license contract services ren¬ 
dered by parent company—^Michigan 
Bell Tel Co v Michigan Public Serv¬ 
ice Commission, supra. 

57. N J—New Jersey Bell Tel Co 
V D’eparttnent of Public Utilities, 
Board of Public Utility Com'rs, 97 
A.2d. $02, 12 NJ, 668 
OaXf--P»oific Telephone & Telegraph 
Co V Wallace, 75 P.2d 942, 168 Or 

310 

58 Ala.^—^Alabama Public Service 
Coipmission v Southern Bell Tel 
& Tel Co, i2 So 2d 665, 253 Ala 1 
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filiate unless the actual cost to the holding or affili¬ 
ated company is shown is to enable the commission 
to determine if the telephone or telegraph com¬ 
pany’s rate base has been inflated by unreasonable 
profits to its affiliates Such a statute requires 
only such itemization and detail as are practica¬ 
ble and reasonable under the conditions and circum¬ 
stances of the particular case 

(2) Depreciation as Annual Expense 

A telephone and telegraph company is entitled to a 
reasonable allowance for depreciation 

A telephone or telegraph company is entitled to 
an allovtance for the consumption of capital,®^ or, 
as more commonly expressed, it is entitled to earn 
or to have included in its return a reasonable sum 
for depreciation ,®2 which is the loss not restored 
by current maintenance®^ resulting from all of the 
factors causing the ultimate netirement of the prop¬ 
erty,®* including such factors as wear and tear,®® 
decay,®® ordinary obsolescence,®^ inadequacy,®® 
and diminishing usefulness which cannot be ar¬ 
rested by repairs ®2 The burden is on the company 
to prove that its charges against operating expenses 


for depreciation are not excessive '® Such burden 
IS not sustained by proof that its general account¬ 
ing system is correct,"^ the \al 1 d 1 t 31 of the factual 
predictions underlying the accounting practice must 
be established by evidence and tested by experi¬ 
ence ^2 The allowance for annual depreciation must 
be reasonably consistent with the allowance for ac¬ 
crued depreciation Where the depreciation re¬ 
serve, which IS the account in which the annual 
charges for depreciation are placed, is substantially 
higher than the depreciation claimed by the com¬ 
pany in computing the \alue of its property, the 
inference is that the company’s method of comput¬ 
ing annual depreciation is erroneous and results in 
excessive depreciation charges'^* While deprecia¬ 
tion should not be allowed at a rate which will re¬ 
sult in a surplus in the depreciation reserve ac¬ 
count beyond the reasonable needs of the com¬ 
pany,'^® It has been held that an inadequate allow¬ 
ance is not justified by the fact that the deprecia¬ 
tion reserve theretofore established is excessive '^® 

The amount to be allowed for depreciation can¬ 
not be determined by any fixed rule but is a ques¬ 
tion of fact in each case,'^’^ it is the subject of esti- 


69. Kan ■—Southwestern Bell Tel Co 

V State Corp Commission, 219 P 
2d 361, 169 Kan 457 

60. Kan —Southwestern Bell Tel 
Co V State Corp Commission, su¬ 
pra. 

61. U S —^Lindhelmer v Illinois Bell 
Telephone Co, Ill, 54 S Ct 658, 292 
TJ S 151, 78 L.Ed 1182 

Minn—State v Tri-State Telephone 
& Telegraph Co, 284 ISTW 294, 204 
Mmn 516 

62 US —^Uindhelmer v Illinois Bell 
Telephone Co, Ill, 64 S Ct 658, 292 
U S 161, 78 LEd 1182 

Minn—^Western Buse Telephone Co 

V Northwestern Bell Telephone 
Co, 248 NW. 220, 188 Minn 624 

Mo—State ex rel United Telephone 
Co V Public Service Commission, 
81 SW2d 628, 336 Mo 860 

S D —^In re Northwestern Bell Tel 
Co, 43 NW2d 663, certiorari de¬ 
nied Farmers' Union Educational 
and Co-op Ass’n of S I> v North¬ 
western Bell Tel Co, 71 S Ct 489, 
340 US 934, 95 L Ed 674 

62 O J p 108 note 43 

Allowance held reasonable 

Okl—Standard Telephone & Tele¬ 
graph Co V State, 68 P2d 121, 177 
Okl 88 

63 US —^Liindhelmer v Illinois Bell 
Telephone Co, lU, 54 S Ct 668, 
292 US 161. 78 LEd 1182 

64 US —^Llndheimer v Illlno’is Bell 
Telephone Co , supra, 

65 U,S —Lindheimer v Illinois Bell 
Telephone Co., supra. 


66 US —^Lindheimer v Illinois 

Bell Telephone Co, supra, 

67 US —^Lindheimer v Illinois Bell 
Telephone Go, supra. 

68. U S —Lindheimer v Illinois Bell 
Telephone Co , supra, 

69 US —Lindheimer v Illinois Bell 
Telephone Co, supra, 

70 US —Lindheimer v Illinois Bell 
Telephone Co , supra. 

71 US —^Lindheimer v Illinois Bell 
Telephone Co , supra. 

72 US —Lindheimer v Illinois Bell 
Telephone Co , supra 

73 Pa—^Blue Mountain Tel & Tel 
Co V Pennsylvania Public Utility 
Commission, 67 A 2d 441, 166 Pa 
Super 320 

Depreciation in determining value of 
property see supra subdivision b 
(6) of this section 

Bight of way 

Telephone company was not enti¬ 
tled to claim two per cent annual de¬ 
preciation on an estimated service 
life of fifty years for Its right of 
way, on the basis of a likelihood of 
abandonment of right of way, where 
depreciation items furnished in sup¬ 
port of request of higher rates pur¬ 
portedly were based on actual physi¬ 
cal cond-ition of the properties —Blue 
Mountain Tel & Tel Co v Pennsyl¬ 
vania Public Utility Commission, su¬ 
pra 

74. U S —Lindheimer v Illinois Bell 
Telephone Co , Ill, 64 S Ct. 668, 292 
U S 161, 78 LBd 1182 
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75 US —Lindheimer v Illinois Bell 
Telephone Go, supra. 

Minn—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 
204 Minn 516 

WVa—Bluefield Tel Co v State, 
Public Service Commission, 136 S 
B 833, 102 WVa, 296 
Wis—•'Wisconsin Tel Co v Public 
Service Commission, 287 N'W 167, 
232 Wis 371 

76 W Va,—Bluefield Tel Co v 
State Public Service Commission, 
136 SE 833, 102 WVa 296 

77 NH—-New England Tel & Tel 
Co V State. 64 A2d 9, 96 NH 
358 

WVa—^Bluefield Tel Co v State 
Public Service Commission, 136 S 
B. 833, 102 WVa 296 
Question, for commlssiou 
The matter of the amount of de¬ 
preciation charged by telephone com¬ 
pany Is on© peculiarly within the 
province of public service commis¬ 
sion and its determination Is not to 
be disturbed by court except in a 
clear case —-Wisconsin Tel Co v 
Public Service Commission, 287 NW 
167, 232 Wis 371 

Straight-line method 

Where telephone company employ¬ 
ed straight-line method of determin¬ 
ing depreciation with approval of 
public utilities commissioner, the 
commissioner, In prescribing rates 
to be charged by company for lo¬ 
cal exchange service and In ascer¬ 
taining •depreciation of company's 
property for that purpose, improper- 
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mate and computation,'^* and should be based on 
the present value of the property and not ot its 
original cost It has been held that depreciation 
should be fixed and allowed in accordance with the 
uniform system of accounts prescribed by the fed¬ 
eral communications commission *0 

e. Intra-State and Interstate Bates; Exchange 
and Long-Dist^ce Eates 

Reasonable rates for interstate and Intranstate tele* 
phone and telegraph service are to be separately deter¬ 
mined and, for that purpose, property, revenue, and ex¬ 
pense must be properly allocated as between the two 
types of service 

Under our form of government, intra-state tele¬ 
phone and telegraph rates are regulated by the 
state, while interstate rates are regulated by the 


federal government through the federal communica¬ 
tions commission,®! and, since the property of a 
telephone or telegraph company is normally em- 
plojed in both intra-state and interstate business, 
It is necessaiy in a rate case to allocate the prop¬ 
erty as between the two types of business The 
value of the property of a telephone or telegraph 
company emplojed by it in intra-statc business must 
be considered for purposes of rate making separate¬ 
ly and apart from that employed in interstate busi¬ 
ness,®® and property devoted to interstate {^rations 
cannot be properly included m a rate base used to 
determine rates to be charged for mtra-state serv¬ 
ices Property used for both types of service 
must be apportioned between them in accordance 
with the relative use actually made of the prop 
erty,®® and the revenue and expense connected with 


ly applied depreciation rate to de¬ 
preciated value of property, since 
rate should have been applied to book 
investment value •—‘Pacific Telephone 
& Telegrraph Co v 'Wallace, 75 P 2d 
S42, 158 Or, 210 

78 ■Q S —Lindheimer v Illinois Bell 
Telephone Co, Ill, 54 S Ct 658, 
392 US 151, 78 L Ed L182 

79 Ind—^Public Service Commission 
of Indiana v City of La Porte, 193 
NE 668, 207 Ind 462 

80 Vt—^Petitions of New England 
Tel & Tel Co, 80 A 2d 671, 116 Vt 
480 

XToudepreclable Items 

Where uniform system of accounts 
adopted by public utility commission 
provided that station Installments 
and drop and block wires of tele¬ 
phone company were not in depre¬ 
ciable accounts because, upon retire¬ 
ment of any element In either ac¬ 
count, the cost of plant part retired 
was to be credited to plant account 
and charged directly into operating 
expenses for year in which retire¬ 
ment was made, telephone company 
was not entitled to claim depreciation 
•on such items for rate-making pur¬ 
poses-—Blue Mountain Tel & Tel Co 
V Pennsylvania Public Utility Com¬ 
mission, 67 A.2d 441, 166 Pa.Super 
320 

»1. Me.—New England Tel.- & Tel 
Co v Public Utilities Commis¬ 
sion, 34 A.2d 801 

Hegulation of interstate and foreign 
telephone and telegraph rates by 
federal communications commis¬ 
sion und^r Federal Communica¬ 
tions Act see infra § 90 

Xtfrspectlve Jurisdictions ^ ^ , 

Federal jurisdiction Jn^rate matters 
pertaining to telephone companies Is 
restricted < > ii' '' '.i‘ commerce, 
and jurisdl< '* ,ii‘* such mat¬ 

ters i^ _r63liri<|f^d to lntra-st£K€[ rsttes 
in ‘their r^si>ectl'^e juHsdfctlort^-^^ 


Bell Tel Go v Public Service Com¬ 
mission, Nev, 253 P 2d 602 

Terminal sexvloe- 

The state cori>oration commission 
cannot indirectly fix and regulate in¬ 
terstate telephone charges by label¬ 
ing as “terminal service" the services 
rendered by a domestic telephone 
company on out-of-state calls defi¬ 
nitely 'interstate in character —City 
of Norfolk v Chesapeake & Potomac 
Tel Go of Va., 64 S B 2d 772, 192 
Va. 292 

88 Me—^New England Tel & Tel 
Co V Public Utilities Commission, 
94 A 2d 801 

Nev—Bell Tel Co v Public Serv¬ 
ice Commission, 253 P 2d 602 
62 C J p 106 note 40 

83 US —Southern Bell Tel Co v 
Railroad Commission of South 
Carolina, DCSC, 6 P2d 77 
Mich —Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 297 NW 198, 297 Mich 92 

84. Ohio—Ohio Bell Tel Co v Pub¬ 
lic Utilities Commission of Ohio, 
99 NB2d 653, 166 Ohio St 626 
Vt—Petition of New England Tel & 
Tel Co, 66 A 2d 136, 116 Vt 494 

85 US —Southern Bell Tel Co v 
Railroad Commission of South 
Carolina R, Comm, I> CS C , 6 P 2d 
77 

Me —New England Tel & Tel Co. 
V. Public Utilities Commission, 94 
A 2d 801 

Nev—Bell Tel Co v Public Seirv- 
ice Commission, 26S P 2d 602 
Or—'Pacifl-o Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 168 
Or 210 

Va —City of Norfolk v Chesapeake & 
Pototoao Tel Co of Va., 64 S E 2d 
772, 192 Va. 292 

Separatloiu manual approved hr fed¬ 
eral communlcatlona comlniMiou 
(IJ In general—Ihll T i Co v 
Pu'blSc Service Commission, Nov, 25 1 
¥ 2d 602 


(2) Allocation in accordance with 
manual held proper—City of Norfolk 
V Chesapeake & Potomac Tel Co of 
Va., 64 SE2d 772, 192 Va. 292 
Apportlopm en t on. bauie of peak load 

(1) Commission's apportionment 
on basis of use during month of 
greatest use instead of on basis of 
average annual use was within com¬ 
mission’s reasonable discretion — 
New England Tel & Tel Co v State, 
97 A.2d 213. 98 NH 211 

(2) Public utilities commission, 
when making allocation between in¬ 
terstate and intra-state use of tele¬ 
phone company’s facilities for pur¬ 
pose of determining expense to intra¬ 
state use, was not entitled to take a 
single month of the year, during 
which interstate use was the great¬ 
est, as the basis for apportionment, 
and irate basis so arrived at was 
improper—^New England Tel & Tel 
Co V Public Utilities Commission, 
Me. 94 A.2d 801 

Timed iu.tegrBtat» oalla Teraus nu- 
timed local ealla 

Commission was not in error in re¬ 
fusing to apportion between inter¬ 
state and intra-state use on basis of 
time used in interstate calls and 
time used In Intra-state calls where 
such usage was sharply affected by 
fact that charges for interstate calls 
were fixed on a time basis whereas 
charges for many local calls were 
without regard to duration of call 
—New England Tel & Tel Co v 
State, 97 A.2d 218, 98 NH 211 

Approximate apportionment 

Because of the clearly apparen 
dlflioulty In making an exact appor 
tlonmesnt of a company's propert'^ 
between interstate and intra-stati 
service, extreme nicety or exactnes 
Is not reotuired, but only reasonabl 
measures are essential —Southwest 
etn Bell Telephone Oo v City of Sai 
VuioiiLo CC V.Tex, 76 F 2d 880, cer 
jlioiaii denied City of San Antoni 
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such property must be apportioned in like man¬ 
ner The reasonableness of rates for mtra-state 
service must be determined separately and without 
reference to the interstate business done by the 
company or to the profits derived therefrom,^7 
unreasonably low rates for service within the state 
cannot be justified by the profits earned by the 
company on its interstate business.^^ 

Exchange and long-distance calls In fixing rea¬ 


sonable rates for local or exchange service and toll 
or long-distance calls, a proper allocation must be 
made of the property used and the expenses incurred 
m furnishing both types of service Property 
used exclusively for exchange service should be 
included in the rate base for the service; property 
used exclusively for toll service should be in the 
rate base for that service, and property used to 
render both types of service should be apportioned 


V Southwestern Bell Telephone Co, 
55 set 835. 295 US 754, 79 L Ed 
1698—62 CJ p 106 note 40 [b] 

86 Me—New England Tel & Tel 
Co V Public Utilities Commission, 
94 A 2d SOI 

Or—Pacific Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 158 
Or 210 

S.D —In re Northwestern Bell Tel 
Go, 43 NW2d 653, certiorari de¬ 
nied Farmers* Union Educational 
and Co-op Ass*n of S D v North¬ 
western Bell Tel Co, 71 S Ct 489, 
840 U S 934, 95 L-Ed 674 
62 C J p 107 note 42 [h] 

Temporary rates 

Where statute provided that pub¬ 
lic service commission had authority 
to establish temporary rates after 
notice and hearing, pending determi¬ 
nation of permanent rates, allocation 
of costs between Intra-state and oth¬ 
er property of telephone company 
was to be made by reasonably practi¬ 
cal and expeditious means in fixing 
temporary rates, without such inves¬ 
tigation as might be deemed neces¬ 
sary for determination of permanent 
rates—^New England Tel & Tel Co 

V State, 68 A,2d U4, 95 NH 615 

87 Me —^New England Tel & Tel 
Co V Public Utilities Commission, 
94 A 2d 801 

62 C J p 106 note 41 [g] 

88 Me—New England Tel Tel 
Co V. Public Utilities Commission, 
supra. 

89 Minn —State v Tri-State Tele¬ 
phone & Telegraph Co, 284 NW 
294, 204 Minn 516 

S.D —^Application of Northwestern 
Bell TeL Co, 6 NW2d 166, 69 S 
D 36 

Wis —'Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693. 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 S,Ct 614, 309 US 667, 84 L Ed 
1006 

62 GJ p 104 note 35 [f], P 108 note 
42 [i], , 

AUooatloiL of taxes | 

The public utilities commissioner 
in prescribing rates to be charged by 
telephone company for local ex¬ 
change service should have adopted 


method of tax distribution between 
exchange and toll property employed 
by company’s general traffic engineer, 
who, taking into consideration fact 
that total tax included not only prop¬ 
erty taxes but also federal and fran¬ 
chise taxes, allocated franchise taxes 
exclusively to exchange because they 
were wholly associated with ex¬ 
change operations and assigned bal¬ 
ance in accordance with ratios rep¬ 
resenting apportionments of ex¬ 
change and toll property —Pacific 
Telephone & Telegraph Co v Wal¬ 
lace, 75 P2d 942, 158 Or 210 

Fr«e service outside mnniolpality as 
affeoting rates therein 

In fixing rates under a statute em¬ 
powering municipal corporations to 
prescribe the rates for telephone 
service within their corporate lim¬ 
its, a higher rate cannot be charged 
to subscribers within the municipal¬ 
ity because the telephone company 
affords free service with persons out¬ 
side the municipality and in other 
towns, and evidence of such free 
service Is wholly irrelevant to the 
question of the reasonableness of lo¬ 
cal rates —^Home Telephone Go v 
City of Carthage. 139 SW 547, 235 
Mo 644, 48 LRA.NS, 1055, Ann 
Casl912D 301 

90- Minn —State v Tri-State Tele¬ 
phone & Telegraph Co, 284 NW 
294, 204 Minn 516 

Wls^—'Wisconsin Tei Co v Public 
Service Commission, 287 NW il22, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 set. 614, 309 US 657, 84 L. Ed. 
1006 

“Ready to serve" ohaqafa 

An exchange subscriber Is properly 
subject to a reasonable “ready to 
serve” charge for toll service even 
if he may never use it 
Vt.—Petition of New England Tel 
& Tel Co„ 66 A 2d 136, 116 Vt 
494 

Wis-—Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis. 274, certiorari 
fiealed Public Service Commission 
of Wisconsin v Wisconsin Tel Co , 
60 S Ct. 614, 399 U.S, 667, 84 L- 
Ed 1006 


State-wlda basis 

(1) In determining whether rates 
prescribed by a state for telephone 
service are reasonable or confisca¬ 
tory, the property, revenues, and ex¬ 
penses of the company are to be con¬ 
sidered on a state-wide basis —Mich¬ 
igan Bell Telephone Co v Odell, B. 
C Mich , 45 F 2d ISO 

(2) Corporation commission had 
discretion to fix telephone rates on. 
an Integrated state-wide basis, where¬ 
by total intra-state operation forms 
a unit for rate making, and deter¬ 
mination of over-all revenue require¬ 
ments, rather than by segregation of 
an individual locality—^Board of 
Sup’rs of Arlington County v Com¬ 
monwealth ex rel Chesapeake & Po¬ 
tomac Tel Co, 45 S E 2d 145, 186 Va. 
963 

Exchange for part of state located In 
another state 

Where area in state was served 
by telephone exchange located in an¬ 
other state, department of public util¬ 
ities did not abuse its discretion in 
treating such area as part of foreign 
exchange area as the rate fixing unit 
and rates in such area could be con¬ 
sidered separate from the state as 
a whole—State ex rel Clarkston 
Chamber of Commerce v Department 
of Public Utilities, 208 P 2d 882, 34 
Wash 2d 141 

|Fair return on each, type of servloe 

Telephone rates should be estab¬ 
lished which will as nearly as pos¬ 
sible, from administrative viewpoint, 
yield a fair return on property used 
in rendering each class of service, 
but a telephone company is not en¬ 
titled to a fair return on its toll 
property considered separately from 
its exchange property, since toll and 
exchange services are largely car¬ 
ried on through Use ot same property 
and appliances and toll and exchange 
are merely individual typ^s of serv¬ 
ices—Mountain States telephone & 
Telegraph Co v Public Service Com¬ 
mission, 142 P2d 873. 106 Utah 230, 
rehearing denied 145^ P'2d 790, 106 
Utah 266 

Apporblousnaut based, on. use 

Sound.^ method of apportionment of 
property jointly used by lel^phohe' 
company operating local exchange,, 
in furn>^lilng switching s,6rvlCCs^'ta 
rural telephone lines, as ban^, Ifor* 
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Division of revenues between companies In de¬ 
termining the reasonableness and adequacy of rates 
as indicated by the amount of revenue derived there¬ 
from in actual operation, the division between the 
company in question and another or O'ther companies 
of revenues from service furnished by them jointly 
IS to be considered,and the fairness of such divi¬ 
sion is a matter primarily to be determined by the 
commission or other agency having power to regu¬ 
late rates 

f. Discnmmation 

Telephone and telegraph rates are required to be 
reasonable Inter se as well as in toto, and discrimination 
Is ordinarily forbidden 


Telephone and telegraph rates are required to be 
just and reasonable inter se as well as in toto,®^ 
and discrimination is ordinarily forbidden The 
rate-regulating body ordinarily has the power and 
duty to prevent unjust discrimination in rates and 
to substitute just and reasonable rates for those 
found to be unjustly discriminatory The duty 
of the rate-regulating commission to remove dis¬ 
crimination in the rates does not justify confiscatory- 
action in such removal Although a difference 
of rates of a telephone company in state-wide and 
nation-wide scales, of itself, would not support a 
finding of discrimination,®'^ a differential between: 
intra-state rates and interstate rates indicates dis¬ 
crimination,®® and the burden is on the company to- 
justify the differential ®9 It has been held that 


reasonable compensation, Is to base 
apportionment on use, which includes 
volume of traffic—^Western Buse Tel¬ 
ephone Co V Northwestern Bell Tel¬ 
ephone Co, 248 NW 220, 188 Minn 
524 

The law relatiLu? to segTesration of 
Interstate from intra-state tolls does 
not control the action of the public 
service commission in making^ intra¬ 
state allocations of local exchange 
and toll property—Wisconsin Tel 
Co V Public Service Commission, 
287 NW 122, 232 Wis 274, rehearing 
denied 287 NW 693, 222 Wis 274, 
certiorari denied Public Service Com¬ 
mission of Wisconsin v Wisconsin 
Tel Co. 60 set, 514, 309 US &67, 
84 LEd 1006 

Change of olassifloation 

When public service commission 
changes Its classifloatlon as between 
toll property and local exchange 
property, it should be consistent — 
Wieoonsin Tel Co v Public Service 
Commission, 287 NW 122, 232 Wis 
274, rehearing denied 287 NW, 593, 
232 Wia 274, certiorari denied Public 
Service Commission of Wisconsin v 
Wisconsin Tel Co, 60 S Ct 614, 309 
US 667, 84 LEd 1006 

91 US.—Illinois Bell Telephone Co 
V, Moynlhan, DC Ill, 38 P2d 77, 
set aside on other grounds 61 S Gt 
66, 282 US 133, 76 DEd 701 
Mo —Si^te ex reh Rice v Public 
Service Commission, 220 S W 2d 61, 
86d Mo. 109 

83 Mo —S^te ^ rel. Rice v Public 
Service Commission, 22Q ,8 W 2d 
U, 359' ilo 109 , r 

62 CJ. R 109 note 48 ’ ' , 

Power diyislon of toll 

,revenfi,es ^ , , 

Th( puitlic scrvJfe commission un- 
di r *<tatuLe and as ncce‘-.‘»ary Incidcpi 
of its- power to rooftirc connection 
of telephone luic«, has Jurisdiction 
to determine division of toll revenues 
do^^ed^ jgijotnt oonjiecUonk »of local tel^i 
e^on.etoonxpa'ny’sdln^iwl'th national, 


telephone company's long-distance 
lines, in absence of agreement there¬ 
on by such companies —State ex rel 
Rice V Public Service Commission, 
220 SW2d 61, 359 Mo 109 

ZSxohange service 

In fixing telephone company’s rates 
for exchange service rendered for 
another telephone company, public 
utilities commission should have 
found valuation of both companies' 
properties, used in connection with 
such service, and considered their 
respective services In connection with 
long-distance calls on question of 
reasonable rate for exchange service 
—'Mountain View Rural Telephone 
Co V Interstate Telephone Co, 46 P 
2d 723, 66 Idaho 614 

93 NH—^New England Tel & Tel 
Co V State, 64 A 2d 9, 96 NH 358 

Vt—Petition of New England Tel 
& Tel Co, 66 A 2d 186, 115 Vt 
494 

Discrimination in rates generally see 
stipra § 72 b (2) 

Charge for luoompleted long-distance 
calls 

The public service commission's 
order requiring telephone company to 
discontinue making of report charges 
for incompleted intra-state toll calls 
was arbitrary, since Iqss resulting 
from rendering such service without 
charge to user would have to be re¬ 
couped from revenues received from 
rendering ctfier "on li.i,'* —Mountain 
States Telephone x It'^-graph Co \ 
Pu,blic Service C’omjrij^.'-ion, 142 P 2d 
878, 106 iJtah 230, rehearing denjed 
lio P 2d Juo Utah 2 iJi5 

94 NH—Ncvi Lnglar-d Te’ & Tcl 
Co \ Stale, 61 A 2d 9, 06 NH 

, 333 

I Discrimination not estahllshod 

N i” —OiLv of Ntv York "v roinberg, 
IQSi NX 279 AppDrv 817. 

appeal denied, 110 NT,S 2d 928, 279 
I APPp^v 96^8 i 

95. Vt'— Betitd'qn of . 


Tel & Tel Co, 80 A 2d 671, 116 
Vt 480 

Powers of rate-regulating hody gen¬ 
erally see infra § 90 

Method of curing discrimination 
Alleged discrimination by tele¬ 
phone company in rates could he re¬ 
moved by raising lower rate, lower 
ing higher rate, or by equalizing by 
a combination of both —^Petitions of 
New England Tel & Tel Co , supra, 

96 US —^Mountain States Telephone 
& Telegraph Co v Public Utilities 
Commission of Utah, D CUtah, S F 
Supp 307 

97 Pa —Bell Tel Co of Pennsyl¬ 
vania V Pennsylvania Public Util¬ 
ity Commission, 6 A 2d 410, 135 Pa 
Super 218, appeal dismissed 60 S 
Ct 411, 309 US 30, 84 LEd 663 

98 Pa—^Bell Tel Co, of Pennsylva¬ 
nia V Pennsylvania Public Utility 
Commission, supra 

Utah—^Mountain States Telephone & 
Telegraph Co v Public Service 
Commission, 142 P 2d 873, 106 Utah 
280, rehearing denied 146 P 2d 790, 
105 Utah 266 

Belative expense 

Where telephone company handled 
only intra-state service and inter¬ 
state service was furnished by Its 
parent company, which used same fa¬ 
cilities and in addition supplied facil¬ 
ities of connecting company, the ad¬ 
ditional service and equipment in¬ 
volved in Intra-stai^e calls mig^it Jus¬ 
tify a greater charge for interstate 
calls tWn tor IntrA-state calls, but 
could not Jn^tifv greater charge for 
jutru-state cal «•—IJall Tel Co of 
PtnnsvlvanifL \ Petrisylvania Public 
Tt'lilj ComminiOTi, 6 A.,2d ilO, 135 
Pa Sui)( r 215, app al dismissed 60* 
sCt 41J, 3r.9 LS 30, 84 LEd 663, 

99 Utah—Moun-nln States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, 142 P 2d 873, 

, tWAiiv ^30» reljearing denied 145 
P2d 790^,105 Utah 266, 
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the company may not be ordered to make refunds 
to those charged rates which were too high in re¬ 
lation to rates charged other wh«re refunds would 
result in unreasonably low and confiscatory rates 
during the period when the discriminatory rates 
were in effect ^ On a finding of discrimination 
against iiitra-state rates, it has been held improper 
to reduce rates to those charged for interstate serv¬ 
ice without a finding as to what are reasonable 
rates an order reducing intra-state rates to the 
level of interstate rates has been held invalid where 
there are differences justifying different rates al¬ 
though the differential in the company’s rates is 
excessive and discriminatory ^ On the other hand, 
where the regulating commission finds that rates 
for long-distance calls within the state are higher 
than rates for similar interstate calls^ its order di¬ 
recting that intra-state rates be reduced to accord 
with the interstate rates does not violate due proc¬ 
ess of law and is not invalid where there is no 
claim of confiscation ^ It has been held improper 
to reduce or remove a surcharge for hand tele¬ 
phones without considering the effect on the net 
income of the telephone company 5 An increase in 
the telephone rates in one area as compared with 
others is not invalid where the area has changed 


from a rural to a metropolitan community ® A dif¬ 
ferential in rates based on the number of telephones 
in the area has been held proper A statute for¬ 
bidding discrimination in the rates which may be 
charged by a telephone or telegraph company does 
not mean that any change in the rates must take 
the form of a percentage increase or decrease S 

§ 87. - Establishment and Promulgation 

of Rate Schedules 

Subject to the regulatory power of the state, tele¬ 
phone and telegraph rates tnay be initiated and pre¬ 
scribed by the telephone and telegraph company 

The rates to be charged for telephone and tele¬ 
graph services should be initiated and prescribed in 
the manner provided by law ® Where no particular 
procedure or formality is required of a company in 
establishing its rates, the act of publicly or general¬ 
ly offering or furnishing its service at particular 
rates constitutes an establishment of such rates as 
those in effect,to binding both on the companytt 
and on its patrons t2 Under some statutes rate 
schedules prescribed by a company must be filed 
with the state public utility commission or other 
board, and notice must be given a specified time 
before such rates are proposed to be made effac¬ 
tive,13 or the consent or approval of such commis- 


1 VL—Petitions of New England 
TeL & Tel Co. 80 A 3d 671, 116 
Vt. 480 

2. Utah.—^Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, 142 P 2d 873, 
105 Utah. 230, rehearing denied 146 
P2d 790, 106 Utah 266 
3 Utah,'—^Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission of Utah, 145 P 
2d 790, 105 Utah 266 
4. US —^Bell Tel Co of Pennsylva¬ 
nia V Pennsylvania Public Utility 
Commission, Pa., 60 S Ct 411, 309 
US 30, 84 LiEd 663 
Mich —^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 297 NW 198, 297 Mich 92 
Ximlted in.g.ul3:7 

The public utilities commission un¬ 
dertaking an investigation concern¬ 
ing unreasonable, excessive, and un¬ 
just rates for toll service between 
various points was required only to 
determine on competent evidence 
that the rates charged for intra-state 
toll service were excessive or dis¬ 
criminatory and it could limit its in- 
aniry to that particular branch of 
service providing evidence was ad¬ 
duced to sustain its findings—Mich¬ 
igan Bell Tel Co v Michigan Pub¬ 
lic Service Commission, supra. 

Alternative order 

Order of public utility commission 
that telephone company revise its 


rates to conform to interstate rates 
charged was not invalid because it 
was not In alternative form, since 
alternative form was not obligatory, 
where commission had no power to 
interfere with interstate rates—^Bell 
Tel Co of Pennsylvania v Pennsyl¬ 
vania Public Utility Commission, 6 
A2d 410, 135 Pa.Super 218, appeal 
dismissed 60 S Ct 411, 309 US 30, 
84 LEd 563 

Presumption interstate rate reasona¬ 
ble 

Court must assume, in absence of 
proof to contrary, that rates estab¬ 
lished by telephone company engaged 
in interstate service and approved by 
federal communications commission 
are just, fair and reasonable to util¬ 
ities as well as to public, since fed¬ 
eral communications commission has 
no authority to impose Interstate 
rate on utility company which would 
cause an unjust or unreasonable dis¬ 
crimination against Intra-state traffic 
—^Bell Tel Co of Pennsylvania v 
Pennsylvania Public Utility Commis¬ 
sion, supra 

6 NT —New York Tel Co v Malt- 
ble, 288 NTS 71, 247 AppDlv 
428 

Telephoue set as part of system 

Hand or desk telephone set was 
“Integral part of telephone system " 
—'New York Tel Co v Maltble, su¬ 
pra. 

6 Va,—^Board of Sup'rs of Arllng- 

126 


ton County v Commonwealth ex 
rel Chesapeake & Potomac Tel 
Co, 45 SE2d 145, 186 Va. 963 
7 Va—^Board of Sup’rs of Arling¬ 
ton County V Commonwealth ex 
rel Chesapeake & Potomac Tel Co , 
supra. 

8> Idaho —Application of Pacific Tel 
& Tel Co, 233 P 2d 1024, 71 Idaho 
476 

3 HI —'New England Tel & Tel 
Co V Kennelly, 67 A 2d 705, 75 
HI 422 

Duration of rate and temporary and 
emergency rates see infra § 90 a. 

Attribute of management 

Initiation of a rate schedule for 
telephone company in first instance 
is an attribute of management — 
Application of Pacific Tel & Tel Co, 
233 P2d 1024, 71 Idaho 476 

10 Kan—^Board of Com’rs of Pot¬ 
tawatomie County V American Tel¬ 
ephone Co , 284 P 368, 129 Kan 733 

N Y —^Postal Telegraph-Cable Co v 
Associated Press, 127 NE. 266, 228 
NY 370 

11 NT —'Postal Telegraph-Cable 

Co V Associated Press, Supra 

62 CJ p 95 note 67 

12. Kan—^Board of Com'rs of Pot¬ 
tawatomie County V American Tel¬ 
ephone Co, 284 P 368, 129 Kan, 
733 

13 R I —Gardiner v Kennelly, 89 At 
2d 836, 79 R.I 367—NeW'Bngtend 
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sion or board is required.^-* Rates prescribed by a 
telephone or telegraph company whose rates are 
subject to regulation take effect at such time as 
may be provided by statute.^^ Thus, where it is 
required that a schedule of rates be filed and nO' 
tice be given a specified time before the rates be¬ 
come effective, they cannot be put in force until the 
statutory time has elapsed,unless the rate-making 
commission is given discretionary power to waive 
this requirement and does so.^^ 

Where a schedule of rates to be charged for tele¬ 
graph or telephone service, or the like, is duly 
established and promulgated by or under the au¬ 
thority of the state or its authorized agency, the 
rates embodied in such schedule supersede rate 
schedules theretofore existing,is and where the 
newly established rates are inconsistent with provi¬ 
sions of a company’s franchise or other contract the 
provisions of the latter are no longer binding.^® 

Where raies prescribed by state are set aside. 


Where rates established by the state or under its 
authority for telegraph or telephone service, or the 
like, are set aside, or otherwise become of no effect, 
a company has the right, in the first instance, to 
prescribe the rates to be charged thereafter for its 
service,20 at least where the only bar to the opera¬ 
tion of the company’s rates is the order stayed or 
set aside,21 and such rates continue in effect until 
modified or set aside or until a different rate is fixed 
by proper authority .22 Under some statutes, where 
rates proposed by the telephone or telegraph com¬ 
pany are disallowed by the commission, the company 
may nevertheless charge the proposed rates on filing 
a bond for the repayment of any charges subse¬ 
quently determined to be excessive, and appealing 
to the courts.23 

§ 88. -Enforcing Compliance with Estab¬ 

lished Rate Schedule 

In the absence of a statute vesting exclusive Juris¬ 
diction in an administrative body, the courts have Juris- 


TeL & Tel. Co. v. Kennelly, 67 A. 

2d 706, 76 II.I. 422. 

62 C.J. p 96 note 69. 

ITotloe Where new schedule filed in 
response to order 

CD Amended schedule filed in com¬ 
pliance with commission's rulinir is 
not subject to requirement of no¬ 
tice and hearing before it can be 
made effective.—Town of Charles¬ 
town V. Kennelly, R.I., 93 A.2d 728. 

(2) "Where amount of specific re¬ 
lief applied for by telephone -com¬ 
pany is denied by public utility ad¬ 
ministrator and alternative relief is 
granted in one order, and new sched¬ 
ule of revised rates is necessary to 
carry into effect the alternative re¬ 
lief and must be approved subse¬ 
quently by administrator in second 
order, the better procedure is that 
before administrator enters his or¬ 
der of final approval of new schedule 
he should give objectors a reasona¬ 
ble opportunity to be heard on 
whether rates atad charges In such 
schedule are in conformity with find¬ 
ings and decision in first order.— 
Town of Charlestown v. Kennelly, su- 
pra- 

(3) Wbere public utility adminis¬ 
trator found on eyidence that tele¬ 
phone company filing petition for 
permission to ;amend or suspend tem^ 
porarily its schedule of rates because 
of alleged emergency arising from 
increased costs failed, to establish 
emergency, l;v6 erred in grafting com¬ 
pany's motion at conclusion of hear¬ 
ing for pei^iision t6 file liiintfedlate- 
ly a schedUlb of ihcr^sed''perihaLnent 
rates set out in petition Without fur¬ 
ther notice to Interested' j^erebiis, 
even though statute provides fbr IJb- 


plish Its purpose.—Gardiner v. Ken¬ 
nelly, 39 A.2d 134, 79 R.I. 367, rear¬ 
gument denied 89 A.2d 835, 79 il.I. 
367. 

14. Minn.—Tri-State Telephone & 
Telegraph Co. v. Intercounty Tele¬ 
phone Co., 1 M,W.2d 853, 211 Minn. 
496. 

62 C.J. p 96 note 60- 
Power of commission with respect 
to rates generally see infra § 90. 

initial rates 

Under statute providing that every 
telephone company has duty to file 
with railroad and warehouse com¬ 
mission a schedule of its exchange 
rates, tolls, and charges for every 
hind of service, together with all 
rules, regulations, and classifications 
used In telephone business," no ap¬ 
proval by commission is required of 
initial tariffs of rates filed by tele¬ 
phone company, and a filing of the 
tariffs, without more, constitutes 
compliance with the statute.-~Trl- 
State Telephone & Telegraph Co. v. 
Intercounty Telephone Co., supra. 

Oonseal; required for lucrease in rates 

Idaho.—Mountain View Rural Tele¬ 
phone Oo. V. Interstate Telephone 
Co., 46 P.2d 723, 65 Idaho 514. 

15. Va.—^Board of Sup'rs of Arling¬ 
ton County V. Commonwealth ex 
rel, Chesapeake & Potomac Tel. 
Co., 45 S.B.2d 146, 186 Va. 963. 

16 . ( Va-—Board of Sup'rs of Arling¬ 
ton County V. Commonwealth ex 
rel- Chesapeake & Potomac Tel, 
Co^,".'Supra. ■ 

17. Va.—^Board of Sup’rs of Arllng-i 
r ton * County v, CommonwBtdth ex 

' rel. Chesapeake & Potomac Tel. Co., 

i-shpra.,,, 4 . ... 4 ., . ;| 

. 18 . — ^D.ennel"' v.' ' Pabii^c " T elei- ' 


phone & Telegraph Co., Wash., 48 
S.Ct. 223, 276 U.S. 97, 72 L.Bd. 483. 
Billing date 

Where city commission passed or¬ 
dinance authorizing telephone com¬ 
pany to place in effect new schedule 
of rates “on its first billing date aft¬ 
er final passage of this ordinance” 
and ordinance was passed on com¬ 
pany's billing date, subscriber billed 
as of that date in accordance with 
new rate schedule was not overcharg¬ 
ed.—Southwestern, Bell Tel. Co. v. 
Gohmert, Tex,Clv.App., 222 S.W.2d 
644. 

19. U.S.—^Denney v. Pacific Tele¬ 
phone & Telegraph Co,, Wash,, 48 
S.Ct. 223, 276 U.S. 97, 72 L..Ed. 483. 

Mo.—Oak Grove Home Telephone Co. 

V. Round Prairie Telephone Go., 
App., 209 S.W, 552. 

20. Ala.—Alabama Public Service 
Commission v. Southern Bell Tel- & 
Tel. Go., 42 So.2d 656, 253 Ala. 1. 

Ariz.—Ariarona Corp, Commission v. 
Mountain States Tel. & TeL Co., 
228 P.2d 749, 71 Ariz. 404. 

62 C.J. p 96 note 61. 

21. Mass.—department of Public 
Utilities V. New England Tel. and 
TeL Co., 90 K.E.2d 328, 326 Mass. 
281. 

22. < Ala—AJabama Public Service 
Commission v. Southern Bell Tel. 
Afc fe|,^ G 42 So.2d 655, 253 Ala 1. 

Ariz.—Arizona Corp. Commission v. 
Mountain States Tel. & Tel. Co., 22 S 
ip*2b ^49, 71 Ariz. 404. 

Kan.—Empbria Telephone Co. v. Pub¬ 
lic Utilities Commission of Kansas, 
1#4 P. 262, 97 Kan. 136. 

23. - Ark.—City of Fort Smith v. 
Southwestern Bell Tel. Co., 247 S. 

W. Od 474, 220 Ark. 70. 
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diction to comp«l compliance vvith contracts with re> 
spect to rates for telephone and telegraph service 

Where original jurisdiction to regulate rates for 
telegraph and telephone ser\ice, and to prevent or 
punish violations of its regulations and orders, has 
been committed by law to a commission or board, 
with provision for judicial review of its actions, a 
proposed increase of such rates will not be en¬ 
joined, in the absence of an> contract obligations 
with respect thereto,-^ but, where a contractual 
rate is involved, and exclusive authority with respect 
thereto has not been delegated to the commission, 
the courts have jurisdiction to compel compliance 
therewith ^5 

§ 89* Relief against Unreasonable Rates 

Where authority to regulate rates has been conferred 
on a board or commission, a patron cannot properly apply 
to the court for relief against unreasonable telephone 
and telegraph rates in the absence of a contract with 
respect thereto or a discrimination 

Where authority to regulate the rates to be 
charged for telegraph or telephone service, or the 
like, has been conferred by law on a public utility 
commission, a patron asserting that the rates pre¬ 
scribed by a company for its service are excessive 
cannot invoke the aid of a court of equity, but 
must apply for a revision of such rates to the com- 
raission,26 except where contractual rights are in¬ 
volved, 27 and except where the rates are applied 


in a discriminatory manner Where the rates 
complained ot by a patron were established by the 
company, the burden is on it to show that the> are 
just and reasonable,29 but, where the rates were 
established by the commission, the burden of show¬ 
ing their unreasonableness is on complainant 30 
has been held that individual subscribers are not 
entitled to intervene m a suit between a municipality 
and a telephone company with respect to an ordi¬ 
nance regulating rates 3i 

§ 90 . - Regulation by Commission 

a In general 
b Procedure m general 
c Hearing 

d Determination of issues; findings of 
fact 

e Determination of reasonable rates 
f Judicial review 

g Federal communications commission 

a In General 

The board or commission to which the state has dele¬ 
gated the power to regulate telegraph and telephone 
companies ordinarily has genera) and plenary power with 
respect to telegraph and telephone rates. 

As a general rule the regulatory power over 
telegraph and telephone companies which has been 
delegated to a board or commission extends to the 
rates for telegraph and telephone service,®^ but 


24, Mich—City of CadlllaG v Citi¬ 
zens' Telephone Co, 161 JTW 989, 
195 Mich 638 

NT —^Murray v New York Telephone 
Co, 156 NTS 151. 170 App Dlv 
17, aiQnned 123 NE 879, 226 NT 
590 

25. Wash—State v Home Telephone 
& Telegraph Co of Spokane, 172 
P 89 9. 102 Wae-h 196 

26 Mich—City of Owosso v Un¬ 
ion Telephone Co, 151 NW 1029, 
186 Mich 349 

N.Y —Murray v New York Telephone 
Co, 166 NTS 161, 170 App Dlv 
17, affirmed 123 NE 879, 226 NY 
590 

27 NT—Murray v New York Tel¬ 
ephone Co, supra 

Contracts between company and pa¬ 
tron as to rates see supra § 84 

38 NT —^Murray v New York Tele¬ 
phone Co, supra. 

Discrimination as to rates and charg¬ 
es see supra § 72 

32. Pa —Kittanning Telephone Co 
V Public Selrvice Commission, 78 
Pa.Super 436 

30 Mo,—State ex rel City of St 
Douls V Public Service Commis¬ 
sion, 36 SW2d 947, 327 Mo 318. 

3l. U.S —San Antonio Utilities 


League v Southwestern Bell Tel 
Co, CCA Tex, 86 P2d 684, certio¬ 
rari denied 57 SCL 783, 301 U3 
682, 81 LEd 1340 

No direct or immediate Interest 

Generally, individual subscribers 
have no direct or immediate Interest 
in rate controversy and suit suffi¬ 
cient to authorize them to maintain 
or prosecute It, since matters involv¬ 
ed in such suit are entirely between 
parties to it, the telephone company, 
and city—San Antonio Utilities 
League v Southwestern Bell Tel Co, 
supra. 

32. Idaho—Application of Pacific 
Tel & Tel Co, 233 P 2d 1024, 71 
Idaho 476 

Ky —Smith v Southern Bell Tele¬ 
phone & Telegraph Co , 104 S W 2d 
961, 268 Ky 421 

Okl —W U Tel Co V, Jordan Pe¬ 
troleum Co, 238 P 2d 820, 206 Okl 
452 

Wis ’—Wisconsin Tel, Co v. Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 WiS 274( oertlorarl 
denied Public Service Commlsairon 
of Wisconsin v Wisconsin Tel, Co, 
80 set 614, 309 US 657, 84 LEd 
1006 

62 C J p 112 note 76 


! Delegation of regulatory power see 
supra §§ 80, 81 

Regulation of telegraphs and tele¬ 
phones by commission in general 
see supra | 74 et seq 

OontizLuoas x^mlatloiL 

One of the primary purposes of 
the Public Utilities Act was to set 
up machinery for continuous regula¬ 
tion of telephone rates as changes 
in conditions require —Illinois Bell 
Tel Co V Illinois Commerce Com¬ 
mission, 111 NB2d 329, 414 Ill 276 

TransmlsBlon company 

Telephone company furnishing 
service to about one third of the geo¬ 
graphic area of state is a “transmis¬ 
sion company” within statutbvy and 
constitutional provisions for regula¬ 
tion of such companies, so that its 
rates for intra-state serWee are sub¬ 
ject to regulatfon by state corpora¬ 
tion oommlssion-—Board of Sup'rs of 
Arlington County V' Commonwealth 
ex reb CSiesapeake & Potomac Tel 
Go., 45 S B 2d 146, 18*6 Va. 9*63, 

XEanlcipal control of streets 

(1) Cori'-uturional provision ^ pro¬ 
hibiting iclephono company from 
erecting its poles or otl^ei* aoj>ar|Ltue 
along streets without clty’i? ^conpent 
did not prevent pqblic service Com¬ 
mission from regulating 
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the commission or board has only such powers with 
respect to rates as are expressly or impliedly con¬ 
ferred by statute The commission usually has 
general and plenary power with respect to telephone 
and telegraph rates,24= subject only to the limita¬ 
tions imposed by the state and federal constitu¬ 
tions 25 The regulatory board cannot assume the 
management of the company and cannot under the 
guise of rate making interfere in matters of busi¬ 
ness detail with the judgment of its officers reached 
in good faith and within the limits of a reasonable 
discretion ,35 in the absence of express statutory au- 
thonty, the control by a commission over contracts 
between a telephone and telegraph company and 
affiliated and parent companies is limited to the 
disallowance of excessive payments in fixing rates 27 
Rate orders made by the commission within the 
scope of its authority are binding on all ,28 but a 
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rate order is not res judicata in the judicial sense,2® 
and it need not be vacated or set aside before fur¬ 
ther proceedings before the administrative body 
may be had <2 A general grant of power to regulate 
telephone and telegraph rates has been held to in¬ 
clude rates fixed by ordinance, franchise, or con¬ 
tract,even though such contracts or agreements 
were executed prior to the enactment of the statute 
confernng power on the commission It has been 
held that, where the commission finds the rates un¬ 
reasonably low, it cannot condition an increase in 
rates on an improvement in services and facilities 
by the company ^2 

Legislative power Although it does not exercise 
the full power of the legislature,^* the action of the 
board or commission in regulating and fixing tele¬ 
phone and telegraph rates is legislative in char- 
acter*® and involves a range of legislative discretion 


service of enumerated utilities — 
Southern Bell Telephone & Telegraph 
Co V City of Louisville, 96 SW2d 
69€, 265 Ky 286 

(2) City by enacting ordinance 
permitting consolidation of compet¬ 
ing telephone companies pursuant to 
constitutional provision and fixing 
rates to be charged for specific pe¬ 
riod did not acquire any greater pow¬ 
er to regulate future rates than it 
then had, and, hence, city could not 
contend after expiration of such spe¬ 
cific period that it had power under 
ordinance to continue to regulate 
rates, notwithstanding statute vest¬ 
ing such power in public service com¬ 
mission—Southern Bell Telephone & 
Telegraph Co v City of liouisville, 
supra 

33. Mich—Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 24 K‘W2d 200, 315 Mich. 533 
Or—Tom Lee, Inc v Pacific Tel & 
Tel Co, 59 P2d 683, 154 Or 272 

34 Pa,—^Bell Tel Co of Pennsylva¬ 
nia V Pennsylvania Public Utility 
Commission, 5 A 2d 410, 135 Pa.Su- 
per 218, appeal dismissed 60 S Ct 
411, 309 US 30, 84 LEd 568 
Wis —Hotel Pflster v ‘Wisconsin Tel¬ 
ephone Co, 283 NW 617, 203 Wls 
20, 78 A.L R 119*0 
Provision fox^ revlow 

The powers of the commission In 
fixing «o^^p|>ravl3Hg 'teliea^hoine and 
telegraph rates are*'teil'eedftrtii^ by 
the review of the orders of the'^com- 
mi^fon by Idie courts as^proVlded by 
the state constitution and by the Con¬ 
stitution of the United States-—State 
V Mountain States Tel & Tel Co, 
224 P 2d 165, 54 ITM ’316 ' 

.35 La.-H5ou,th6rn ^ell Tel & Tel 
Co v“ Louisiana PuTblfc Servlca 
GoimnJssion,,! 1714 iSo 187 La 

i ' ^27 , » # ' s, t \ ■’ 

Pg,—Bell, Xgl C3fi fot Pennsj^lvapla v, 


Pennsylvania Public Utility Com¬ 
mission, 6 A 2d 410, 135 Pa.Super, 
218, appeal dismissed 60 S Ct 411, 
309 U S 30, 84 LEd. 563 

SiscxiaiiaatioiL against interstate 
oommunioation 

The jurisdiction of public utility 
commission over Intra-state rates of 
telephone company is general and 
plenary, and Is limited only by con¬ 
stitutional requirements that they 
be not unreasonable or confiscatory 
and do not result In discrimination 
against interstate traffic, over which 
state commission has no jurisdiction 
or supervision —^Bell Tel Co of 
Pennsylvania v Pennsylvania Pub¬ 
lic Utility Commission, suprA 

36. Mass—New England Tel & Tel 
Co V Department of Public Utili¬ 
ties, 97 NE2d 609, 327 Mass. 81 

37. Cal —Pacific Tel & Tel Co v 
Public Utilities Commission, 216 
P 2d 441, 34 Cal 2d 822 

38. NM—State v Mountain States 
Tel & Tel Co, 224 P 2d 155, 64 N 
M. 315 

38. AIa-—C ity of Birmingham v 
southern Bell Telephone & Tele¬ 
graph Co, 176 So 301, 234 AlA 626, 
followed In State v. Southern Bell 
Telephone & Telegraph Co , 176 So 
808, 234 AIa 545 

40a Ala—City of Birmingham v 
Southern Bell Telephone & Tele- 
gnaiph Co., 176- So* SOj., 384 AIa 626, 
followed in State v Southern Bell 
Telephone & Telegraph <^0, 176 So- 
308, 234 AIa 545 

j 

41 Mo —Kansas City Power & 

Light Co v ?^idl^d l^ealty Co., 93 
SW2d 954, a3§ Mb, ^Ij^L ‘affirmed 
Mldl^d Realty, Co v Kapsap City 
JE^O'^er & Lig^t Co, 5’J S Ct 34o, 
300,US 1,09,'81 LEdj 540, rehear- 
1 ing denLeh Sv'sCft 6Q.4, 300 iJs 



Coxurtltntional provisioii that no 
city shall grant franchise fo-r term 
exceeding twenty years and requiring 
it to receive bids therefor publicly 
and to award it to the highest bidder 
does not prevent the commission 
from regulating telephone and tele¬ 
graph rates—Southern Bell Tel & 
Tel Co V City of Louisville, 96 S 
W2d 695, 266 Ky 286 

43. Ind—Central Union Telephone 
Co V Indianapolis Telephone Go, 
126 NE. 628, 189 Ind 210 

43- Ohio—^Elyria Tel Co v Public 
Utilities Commission, 110 NE2d 
69, 158 Ohio SL 441 

Power to require adequate service 

Under statute public utilities com¬ 
mission possesses power to require 
utility to render adequate service 
but could not require that telephone 
company make certain Installations 
and improvements before company 
could claim and receive a just and 
reasonable rate for services actually 
being rendered with company's exist¬ 
ing property and facilitdea*—Myria 
Tel. Co V Public Utilities Ooinmis- 
sion, supra. 

44. V,’‘ *»*!' Cl V 

lic " i» 1 111* r ^>>7 Js \\ 

122, 232 "Wj*! 274 reheai Ing de¬ 

nied 287 AIV nOS, 232 is 274, 
certio.rari * doni«-<l Publir Service 
Commis^on of "Wiocons-n \ Wis- 
c&hsto TO '‘Cbi, ^60 "Sot, 614, -809 
U S 657,* 84 LEd 1006 

45 Mich.—^Michigan Bell Tql Co v 

Mu^hlgan Public Service Coromis- 
, Slop, 24 NW2d 200, 316 538 

Va—C ity of Norfolk v Ch^sapeakS & 
Potomac Tel Co of Virginia, '64 
S E 2d 772, 192 Va 29% 

"V^ash—State v De:^arfm'*dnt of Pub- 
lie Utilities, 20S":^2d 882, 34 Wash 
. 2d 3,41 

RekulaJlion of rates as legislative 
power generally see supra { 86, 
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necessarily extending to the processes by "which 
legislative determinations are reached,^® and has 
been held to be subject to the same tests and to 
command the same regard as a legislative enact¬ 
ment It has been held that the commission’s rate 
order is to be construed as a statute of like nature 
would be construed The allocation of a rate in¬ 
crease among the vanous types of telephone serv¬ 
ice has been held to be primarily an administrative 
matter 

Time for which rale fixed; temporary and emer¬ 
gency rates, A rate order may fix the period for 
which the rates prescribed shall apply®® Unless 
otherwise provided by statute, rates prescribed by 
the commission are prospective only and cannot 
be made to operate retroactively,®^ and the com¬ 
mission m reducing rates cannot provide for a 


refund to consumers for the period prior to the 
effective date of the order ®2 W’hile telephone and 
telegraph rates should have some permanence, 
rates may be fixed for a temporary period, as during 
a period when the telephone company is changing 
from manual to dial telephones,®^ and the comims- 
sion may be anthonzed to alter rates temporarily 
because of an emergency ®® The fact that the rates 
are too low and that a substantial period of time 
will elapse before an application for a permanent 
rate increase can be determined has been held to be 
sufficient to warrant an emergency rate increase,®® 
but it has also been held that, where income is suffi¬ 
cient to pay all expenses and fixed charges, the 
fact that the income is insufficient for the payment 
of dividends does not warrant an emergency rate 
increase A company is entitled to emergency 


46 Minn —State v Tri-State Tele¬ 
phone & Telegrraph Co, 284 NTW 
294. 204 Minn 516 

47. Minn—State v Tri-State Tel 
& Tel Co , supra 

48. Mich—Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 24 NW2d 200, 315 Mich 633 

49. Va,—City of Norfolk v Chesa¬ 
peake & Potomac Tel Co of Vir¬ 
ginia, 64 SE,2d 772, 192 Va. 292 

Tibil-ore to increase call "box ratea 
Hefusal of state corporation com¬ 
mission Increasing residence and 
business telephone rates to order a 
change In coin boxes and to institute 
a ten cent charge for local box calls 
■was not abuse of discretion—City of 
Norfolk V Chesapeake & Potomac 
Tel Co of Virginia, supra, 

50. NH.—New England Tel & Tel 
Co V State. 64 A.2d 9. 95 NH 353 

Vt.—^Petitions of New England Tel 
& Tel Co, 80 A-2d 671, 116 VL 
480 

51 Mich—Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 24 NW2d 200, 316 Mich 633 

52 Mich—^Michigan Bell Tel Co 
V Michigan Public Service Com¬ 
mission, supra. 

63 Pa,—City of Erie v Public Serv¬ 
ice Commission, 167 A, 809, il03 Pa 
Super 69 

Sitoation not ripe for flaclng* rate 

"Where telephone company had ex¬ 
cess earnings for two years but com¬ 
pany was enlarging organization, and 
affairs had not reached degree of 
permanence, rate-fixing case was not 
ripe for decision —City of Erie v 
Public Service Commission, supra. 

Bate order should be permitted to 
operate for reasonable period of time 

before the company may be allowed 
to seek a change In the rate—^New 
England Tel & Tel, Co v Kennelly, 
80 A 2d 891, 78 R I. 211 


BevisloiL of rates 

(1) A statute providing that after 
rates have been established by the 
commission they shall not be chang¬ 
ed by the company within a specified 
period thereafter without the com¬ 
mission's approval does not preclude 
the company from applying to the 
commission within such period for an 
increase on the ground that the rates 
are confiscatory—^Kittanning Tele¬ 
phone Co V Public Service Commis¬ 
sion, 78 Pa Super 436 

(2) If telephone and telegraph 
company ascertained after ten 
months of experience that it was not 
earning a fair return on its invest¬ 
ment due to policy of expansion on 
its part or to generally changed eco¬ 
nomic conditions or to a combination 
of expansion and economic conditions 
and other causes. Its remedy was to 
ask for a revision of the rates in ac¬ 
cordance with statute —New England 
Tel & Tel Co v Kennelly, 67 A 2d 
706, 76 R I 422 

54. Ky—City of Lexington v. Pub¬ 
lic Service Commission of Ken¬ 
tucky, 249 S.W 2d 760 

l>lfreraxi.t rates for different years 

On petitions by telephone company 
for allowance of Increased rates, 
there was nothing to prevent public 
service commission from fixing one 
rate for one year and another rate 
for the following year if justice re¬ 
quired that commission do so—Peti¬ 
tions of New England TeL & Tel Co, 
80 A 2d 6T1, 116 Vt 480 

55 NH—^New England Tel & Tel 
Co V State, 67 A 2d 267, 96 NH 
68 

Znoreass or decrease 

The power of the commission to 
increase rates under emergency con¬ 
ditions is no measure of its power to 
decrease rates under emergency con¬ 
ditions, since the public Is not de¬ 
prived of its property by a rate high¬ 
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er than a Just and reasonable rate 
because the public has an option to 
decline or accept the service—Wis¬ 
consin Telephone Co v Public Serv¬ 
ice Commission, 287 NW 122, 232 
Wis 274, rehearing denied 287 NW 
693, 232 Wis 274, certiorari denied 
Public Service Commission, of Wis¬ 
consin V Wisconsin Telephone Co, 
60 set 614, 309 US 657, 84 L Ed 
1006 

CoxuUtion which should have been. an. 
ticlpated 

An emergency order of public util¬ 
ities commission, increasing consoli¬ 
dated telephone company’s service 
rates temporarily to enable it to pay 
interest on its bonded indebtedness 
and dividends on its preferred stock, 
was not unreasonable or unlawful as 
based on claim of necessity for ad¬ 
ditional revenues for purposes which 
could easily have been anticipated in 
normal course of business, so as to 
require earlier application for rate 
increases —City of Cambridge v 
Public Utilities Commission, 111 N 
B 2d 1, 169 Ohio St 88 

DetermluatloB. as to whether emer¬ 
gency exists rests in sound discretion 
of commission 

Ohio—City of Cambridge v Public 
Utilities Commission, supra. 

R I —New England Tel & Tel Co 
V Kennelly, 67 A.2d 706, 76 RI 
422 

Substantial loss In operations due to 
wage increases 

NH.—New England Tel & Tel Co 
V. State, 57 A.2d 267, 95 NH 68 

58. Ohio —City of Cambridge v 
Public Utilities I'ommlssion, 111 N 
E 2d 1, 139 Ohio iM 88 
Okl —Southwestern Belt Tel Co v 
State, 214 P2d 716, 202 Okl 291 

67. NH—^New Blngland TeL & Tel 
Oo V State, 67 A 2d 267, 95 N.H 

58 . » ^ 
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relief so as to prevent the continuance of an operat¬ 
ing’ loss and so as to enable it to pay interest ac¬ 
cruing on its bonds The fact that the commission 
IS about to start a rate investigation does not war¬ 
rant its denial of a valid request for an emergency 
rate where subscribers are safeguarded by a bond 
for refunds in the event the rate is subsequently 
determined to be excessive 59 An order of the 
commission prescribing the rate for a temporary 
period may be unjust and unreasonable and even 
confiscatory, since, if the rate is unreasonably low, 
the company loses its just revenues permanently 
dunng the prescnbed period,®® and the mere reser- 
\ation of power by the commission to amend or 
alter the purported temporary order as to rates, 
where nothing has been done pursuant thereto, does 
not justify the order 

Hotels The jurisdiction of a public service 
commission has been held to extend to the charges 
made by hotels to their guests for telephone serv¬ 
ice 
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b Ihrocediire in Qeneral 

General rules as to proc««dfnfls bofore public serv¬ 
ice commissions apply with respect to proceedings before 
administrative bodies charged with the regulation of 
telegraph and telephone rates. 

General rules as to proceedings before public 
sen- ice commissions, as discussed in Public Utilities 
§ 46 et seq, apply with respect to proceedings be¬ 
fore administrative bodies charged with the regula¬ 
tion of telegraph and telephone rates.®® According¬ 
ly, statutory provisions governing the procedure to 
be followed must be observed ®‘^ In the absence of 
a statute providing otherwise, court practice and 
rules of procedure do not apply,®5 although the 
principles thereof may be reflected in the procedure 
before the commission,®® and the requirements of 
procedural due process have been held to apply to 
the proceedings of the rate-making or rate-regulat¬ 
ing administrative body ®'^ 

Initiation of proceeding Proceedings before the 
rate-regulating body must be initiated in the man¬ 
ner provided by statute®® and the rate-regulatmg 
body may be authorized to institute proceedings on 
Its own motion ®® 


Burden ol^ stockholders 

A return on the equity value of 
telephone company's property repre¬ 
sented by common stock is a ques¬ 
tion for consideration of public serv¬ 
ice commission in establishing' per¬ 
manent rates, but it is not a mat¬ 
ter for consideration on a petition 
for emergency relief, and, until per¬ 
manent rates can be established, 
stockholders must expect to share 
burden of abnormal costs without 
transferring the whole to the public 
under the guise of emergency relief 
—New England Tel & Tel Co v 
State, supra. 

sa. NH.—New England Tel & Tel 
Co V State, supra. 

59. NH—^New England Tel & Tel 
Co V State, supra. 

GO Wis'—'Wisconsin Telephone Co 

V Public Service Commission, 287 
NW, 122^ 232 Wis 274, rehearing 
denied 287 NW 593, 282 Wis 274, 
certiorari denied Public Service 
Commission ■of Wisconsin v Wis¬ 
consin Telephone Co, 60 SCt, 524, 
309 US 667, 84 LEd 1006 

61. Wis —Wisconsin Telephone Co 

V Public Service Commission, 287 
NW 122, 232 Wis. 274, rehearing 
dcn.cd 2S7 NW 503. 212 Wis 274, 
ccrtior.iri den cd l^ublic Service 
Commis'-ion of Wiscon^-in ir Wis¬ 
consin Tt.Ieplione Co, 60 SCt, 524, 
309 US 657, 84 LEd. 1006 


Div 440, affirmed 40 NK 1020, 287 
NT 803 

Power to prohl'bit resale 

The power of the public service 
commission to prohibit resale of tele¬ 
phone service by subscriber implies 
the power to condition a permission 
for resale by a subscriber by fixing 
the surcharge which subscriber may 
make —^People ex rel Public Service 
Commission v New York Tel Co , su¬ 
pra. 

63. Idaho —^Application of Pacific 
Telephone & Telegraph Co, 113 P 
2d 798, 62 Idaho 568 

Minn —Tri-State Telephone & Tele¬ 
graph Co V Intercounty Telephone 
Co, 1 NW2d 863, 211 Minn 496 
62 C J p 114 note 77 

64. Ky—Southern Bell Telephone & 
Telegraph Co v City of Louis¬ 
ville, 96 SW2d 696, 266 Ky 286 

Minn —^Lenihan v Trl-State Tele¬ 
phone & Telegraph Co, 293 NW 
601, 208 Mmn 172, certiorari denied 
61 set 393, 811 US 711, 85 LEd. 
463, rehearing denied 61 S'Ct. 448, 
312 U S 712, 86 L Ed 1143 

Minn—State v Tri-State Tel & 
TeL Co, 284 NW 294, 204 Minn 
516. 

of the procedural cheeks 

which circumscribe the action, of a 
court do not apply—State v Trl- 
State Tel. & Tel Co, supra. 


62 NT —^People ex rel Public 
Service Oommisaion 'v New -.Tork 
Tel Col, :29 >rT,S,2d 613, 262 ^pp 


66' Tenn—Williams v Southern 
Bellj®el & Tel. Co, 47 S W 2d 768, 


67. S D —^Application of Northwest¬ 
ern Bell Tel Co, 6 NW2d 166, 
69 SB 36 

68. Minn—Dayton Rural Telephone 
Co V Northwestern Bell Telephone 
Co, 248 NW 218, 188 Minn 547 

Muuiolpallties as well as others 
who are permitted to initiate pro¬ 
ceedings before the commission must 
follow the procedure prescribed by 
statute —Southern Bell Tel & Tel. 
Co V City of Louisville, 96 SW2d 
695, 265 Ky 286 

Change in permanent rates 

Where no question of temporary 
rates was involved in application of 
telephone company for increased 
rates, company properly proceeded 
under statute relating to changes of 
permanent rates rather than under 
statute applying to applications for 
temporary relief —^Board of Sup’rs of 
Arlingrton County v Commonwealth 
ex rel Chesapeake & Potomac Tel 
Co, 46 SB 2d 146, 186 Va. 963 

The service of notioe in telephone 
rate case was not to give railroad 
and war^ouse commission jurisdic¬ 
tion in ordinary sense, since tele¬ 
phone company submitted Itself to 
commission's jurisdiction when it un¬ 
dertook to furnish public with tele¬ 
phone service —State v Tri-State 
Telephone & Telegraph Co, 284 NW 
294, 204 Minn. 616 

69. Minn —Tri-State Telephone & 
Telegraph Co v Inter county Tele- 

, phone Co., 1 NW2d 853, 211 Minn 
4?9'6< 


V 
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Parties, General rules as to parties in proceed¬ 
ings before public service commissions, as discussed 
m Public Utilities § 50, apply as to parties in ad¬ 
ministrative proceedings Vfitli respect to telephone 
and telegraph rates A rate matter may be prose¬ 
cuted before the commission by the state on the 
complaint of a private individual The applica¬ 
tion of a subsenber to intervene m a rate proceeding 
IS addressed to the discretion of the commission ^3 

c. Hearing 

CrdinaHty, the commlaslon may not act with respect 
to telephone and telegraph rates without a hearing, which 
must be fair and open, with suitable opportunity given 
to present evidence and argument 

Ordinarily due process of law requires that there 


be a hearing before the decision m a rate proceed¬ 
ing,*^* and apart from the requirements of due proc¬ 
ess, a hearing must be held when directed by stat- 




unless required by constitution or statute, notice 
to the public or to the municipalities involved is 
not essential m all cases, *^5 and the commission may 


sanction a change in rates proposed by the tele 
phone company without notice or a hearing Sub¬ 
ject to constitutional limitations, the nature and 
character of the hearing required depend on the 
terms of the statute,and it is not required that it 
be conducted with all the formality of a hearing or 
tnal in court Nevertheless the essential requi¬ 
sites of a judicial hearing should be observed*^® and 
the heanng must be fair and open,*0 with suitable 


—Peoples Tel Exchange v Public 
Service Commission, 1S6 S W 2d 
631, 239 MoApp 1«6 
NT—People ex rel New York Tel¬ 
ephone Co V Public Service Com¬ 
mission. 141 NTS 1018, 157 App 
Div 16S 

Ohio—City of Cleveland v Public 
Utilities Commission of Ohio, 189 
NEB, 127 Ohio St, 432 
Okl —Standard Telephone & Tele¬ 
graph Co V State, 58 P 2d 121, 177 
Okl 88—Western Tel Corp v Cor¬ 
poration Commission of Oklahoma, 
66 P 2d S99, 176 Okl. 540 
62 aJ. p 114 note 77 [a] 

JlTirs Gharga for cradle tel^hone 
service was tariff item, and, there¬ 
fore, public utilities commission was 
authorized to investigate such charge 
independently of rate theretofojre 
fixed for telephone service —City of 
Cleveland v Public Utilities Com¬ 
mission of Ohio, 189 NE 6, 127 Ohio 
St 432 

70 Mo—State ex rel City of St 
Louis V Public Service Commis¬ 
sion of Missouri, 296 S.W 790, 317 
MOv 815 

62 C.J p 114 note 77 [b] 

71 Conn —Gallagher v Southern 
New England Tel Co, 121 A. 686, 
99 Conn. 282 

7a. Ohio—^Harrison v Public Utili¬ 
ties Commission of Ohio, 17 N E 
2d 269, 134 Ohio St. 355—^Dworken 
V Public Utilities Commission, 12 
NE2d 490, 139 Ohio St 208 

73. US—Ohio Pell Telephone Oo 
y. Public Utilities Commission of 
Ohio, Ohio, 57 S Ct, 724, 301 US 
292, 81 L Ed 1093 

74. Utah.—Mountain States Tel & 
Tel Co. V. Public Service Commis¬ 
sion of Utah, 146 P2d 790, 106 
Utah 266 

62 C.J p 114 note 77 fd] 

Beduotioa. In rates without oouaent 
of company 

The power of the commission to 
fix Tates without the consent or over 


the objection of the telephone and 
telegraph company is dependent, un¬ 
der the statute, on the commission's 
giving the company a hearing, and, 
while rates may be decreased with 
the consent of the company without 
a hearing, the commission has no 
authority to make an order fixing 
rates over the objection of the com¬ 
pany without a hearing, whether the 
order is temporary or in due course, 
and it is Immaterial whether the or¬ 
der is made on a complaint, on a 
summary investigation, or on the 
commission’s own motion'—■'Wiscon¬ 
sin Telephone Co v Public Service 
Commission, 287 NW 122, 232 Wls 
274, rehearing denied 287 NW 593, 
232 Wis 274, certiorari denied Pub¬ 
lic Service Commission of Wisconsin 
V Wisconsin Telephone Co, 80 S Ct 
614, 309 US 657, 84 LEd 1006 

ITotloe held sufflolent 

Minn—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 616 

•Wis—-WisQonsln Tel Co. v Public 
Service Commission, 287 NW 122, 
232 Wis 274, rehearing denied 287 
NW 693, 232 Wis 274, certiorari 
denied Public Service Commission 
of Wisconsin v "Wisconsin Tel Co , 
60 set 614, 809 US 667. 84 L.Ed 
1006 

75. Ohio —City of Cleveland V Pub¬ 
lic Utilities Commission of Ohio, 
189 NE 6, 127 Ohio St 432 

ox «cha^go^’ W afiTeotlttg no¬ 
tice 

Ohio —City of Clevoland v Public 
Utilities Commission of Ohio, su¬ 
pra, 

j- 

76, Minn —^Lenihan v Tri-State T®!** 
ephone 8k Telegraph Co, 293 NW 
601, 308 Minh. ^72, certiorari de¬ 
nied 61 set 392, 311 US 711, 86 
LEd 463, rehearing denied 61 S 
Ct 448, 312 U.S 712, 85 LEd. 1143 

Compromise of litigation 

Irrespective of statutory authority, 
the commission, ropreseijitiag the 


public, and telephone company had 
the right to compose and end con¬ 
troversy between them by supersed¬ 
ing schedule of rates fixed by a prior 
order of the commission, by schedule 
subsequently promulgated, without 
making patrons parties to the hear¬ 
ings—^Lenihan v Tri-State Tele¬ 
phone & Telegraph Co, supra. 

77 Wis—Wisconsin Telephone Co. 
V. Public Service Commission, 287 
NW 122, 232 Wis 274, rehearing 
denied 287 NW 693, 232 Wis 274, 
certiorari denied Public Service 
Commission of Wisconsin v Wis¬ 
consin Telephone Co , 60 S Ct, 514, 
309 US 667, 84 LEd, 1006 

78, Wis —-WisconBln Telephone Co. 

V Public Service Commission, 287 

NW 123, 232 Wis 274, rehearing 
denied 287 NW 693, 232 Wis 

274, certiorari denied Public Serv¬ 
ice Commission of Wisconsin v 
Wisconsin Telephone Cc, 60 S Ct. 
614, 309 US 657, 84 LEd 1006 

79. Wis—Wisconsin Telephone Co 

V Public Service Commission, 287 
NW 122, 232 Wis 274, rehearing 
denied 287 NW 693, 232 Wis. 274, 
certiorari denied Public Service 
Commission of Wisconsin v Wis¬ 
consin Telephone Co, 60 S Ct. 514, 
309 US 667, 84 LEd 1006 

Bias or prejudice 

Utah.—Mountain States Telephone & 
Telegra^hj Cto v Publle Service 
Commission, 142 P2d 873, 106 Utah 
230, rehtorrng detuod 145 F?d 790, 
105 T“iah 266 

'Wls —msconsik Tel Oo. v Publio 
Service Cpm^isslon, 287 NiW 
282 Wls!. 2T4, r<.hearing domed 2S7 
NW/691, 2^12 Wis 271. ternorari 
denied Public Ser\iep Gornmi-sion 
of W isconsin v W jsoons n Tel 
Co.,' 60 set 514, 300 US 637, 84 
L.Ed. 1006 

80 US —Ohio Bell Telephoiie Co -v. 
Public Utilities Coniini‘-«'ion Oh'O, 
67 set. 724, 301 L S 292, 81 L Ld 
1093 
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opportunity being given to present evidence, 
cross-examine witnesses ,*2 and present argument 
in support of contentions made *2 

Continuance The grant or refusal of a continu¬ 
ance of a hearing before the commission is a mat¬ 
ter resting in the discretion of the commission,S4 
and it may require one applying for a continuance 
to support his application with evidence of the 
reason or necessity for the postponement 

Place of hearing The hearing may be held m 
the locality served by the company rather than at 
the commission’s offices s® It may be proper to hold 
the hearing outside the state 87 

Evidence Ordinarily, the commission in a rate 
case IS not bound by the technical rules of evi¬ 
dence 88 Error cannot be predicated on the refusal 
of the commission to receive evidence as to a col¬ 
lateral issue,89 or evidence of slight probative 
value,®® and the action of the commission is not 


necessanly invalidated by the reception of incom¬ 
petent or immatenal evidence®^ or by the reception 
after the close of the hcanng of an exhibit re¬ 
ferred to dunng the hearing The order in which 
evidence shall be presented rests m the discretion 
of the administrative body®2 The burden is on 
the company to prove its contention that it is en¬ 
titled to a rate increase Where the company’s 
books are kept m accordance with the system of 
accounts prescribed by the federal communications 
commission, data taken from the books will ordi¬ 
narily be accepted as correct*® The commission 
must act solely on the evidence before it, and not 
on knowledge or information otherwise acquired 
but not made part of the record,®* particularly 
where judicial review is limited to the record be¬ 
fore the commission and new evidence is not ad¬ 
missible,® 7 but there is a range of facts of which 
the commission may take notice.®8 

Rehearing. The commission has jurisdiction to 
reconsider the question of the reasonableness of 


81 WJs—Wisconsin Tel Co v Pub¬ 
lic Service Commission, 287 NW 
122, 232 Wis 274, rehearing denied 
287 KW 693, 232 Wis 274, cer¬ 
tiorari denied Public Service Com¬ 
mission of Wisconsin, v Wisconsin 
Tel Co, 60 set 614, 809 U.S 657, 
84 LEd 1006 

88^ Wle —Wisconsin Telephone Co 

V Public Service Commission, 287 
NW 122, 232 Wis 274, rehearing 
denied 287 NW 698, 232 Wis 274, 
certiorari denied Public Service 
Commission of Wisconsin v Wis¬ 
consin Tel Co, 60 S Ct 614, 309 
IJS 667, 84 LEd 1006 

83 Wis.—^Wisconsin Telephone Co 

V Public Service Commission, 287 

NW 122, 232 274, rehearing 

denied 287 NW 232 Wis 274. 
certiorari denied Public Service 
Commission of Wisconsin v. Wis- 
COISSM Tel, Co, 60 SOt 614, 303 
trS 66T, 84 I/Ed 1006 

84. Va.—Board of SupYs of Arling¬ 
ton County V Commonwealth ex 
roL Chesapeake & Potomac Tel Co , 
46 SB.2d 146, 186 Va. 963 

85. Tenn —^Williams v, $outherti 
:^ell Tel & Tel Co, 47 S-W 2d 763i 
164 Tentu 3^3. 


88 q>Mo.—^Elyria Tet Oo v. Public 
Utilities, Comimissloh, llO N,iL2d 
59j 168 Ohio St, 441, , f , 


87 Wash—^State' ex rdl.' Clarltston 
Chamber of commerce v Bepaxt- 
ment of Public trtUities, 208 'P 


2d '^a^h.2d,'l^a. - p ^ > 

88 I^HMC^ew BhglamSP' Ta-’’& *T^ 1 * 
Co. 6'4'lAfc2a‘ 9,«96 iNH 363< 





90. Vt —^Petition of New England 
Tel & Tel Co, 66 A 2d 135, 115 
Vt 494 

91 Minn—State v Trl-State Tel 
& Tel Co, 284 NW 294. 204 Minn 
516 

92. Va.—^Board of Sup'rs of Arling¬ 
ton County V Commonwealth ex 
rel Ohesapeahe & Potomac Tel Co , 
46 SE-2d 146, 186 Va. 963 


Newspaper advertisemeiL'ts 

Where a complete list of newspa¬ 
pers In which telephone company 
pubMshed advertisement justifying 
its request for an increase in Its 
rates was not stated during hearing 
before corporation commission, but 
advertisement its contents, and fact 
that it was given wide circulation 
1 were frequently referred to, permit¬ 
ting company to file, after hearing, 
} as part of recoil, an exhibit consist¬ 
ing of a list of newspapers in which 
advertisement was published, which 
exhibit could have exercised no In¬ 
fluence on commission’s finding, was 
not error—^Board of Sup’rs of Ar¬ 
lington County v Commonwealth ex 
rel Chesapeake & Potomac Tel Oo, 

; supra. 

;93 B,I.—New England Tel & Tel 
t Coh V Kennelly, 67 A,2d 766, 76 B. 
' \ 422, 


94. Idaho,—•AjppUoa'tlbn of Pad^ 
Telephone & Telegraph Co, 117 P 
2d 798, 62 Idaho 568—Mountain 

View Kural Telephone Co \ Inter¬ 
state Telephone Co, 46 P 2d 723, 
65 Idaho 514. 

|;Nlr-5-New Jereey Bell Tel Co y 
\ Bepfiirtment' of puhlic tJUlIties, 
k jpio^d^of TD^Ity Com’iw, 97 


95. Ala—^Alabama Public Service 
Commission v Southern Bell Tel. 
& Tel Co . 42 So 2d 665, 263 Ala 1 
Idaho —Application of Pacific Tel 
& Tel Co, 233 P2d 1024, 71 Idaho 
476 

96 US—Ohio Bell Tel Co v Pub¬ 
lic Utilities Commission of Ohio, 
Ohio. 67 set 724, 301 US 292, 
81 LEd 1093 

Minn—State v Tri-State Tel & Tel 
Co. 284 NW 294, 204 Minn. 616 
Mo —'State ex rel Rice v Public 
Service Commission, 220 S.W,2d 
61, 359 Mo 109 

Plgures, not supported bVi or !». 
troduced In, evidence, on reproduc¬ 
tion cost and depreciated valua wera 
improperly included in publlo sapvlce 
commission’s report.—State ex :r4L 
Rice V Public Service CknnmisaSDn, 

' supra. 

97 US—Ohio Bell Teh Cot v Pub¬ 
lic Utilities Commlasfdn of Ohio, 
Ohio, 57 set. 724, 301 US 292, 
81 LPld, 1098 

Evidence on judiciail review generally 
see Infra subdivtsloU f (1) of this 
seotiom 

98 La—Southern Bell Telephone & 
Telegraph 'Co v Louisiana Public 
Service Commission, 174 So 180, 
187 ^ 137 

Preva^^lDll^ eofouOmlo oondlttone 
In deteitutuing whether to grant 
Irate increase souedit by telephone 
eompamr, '^pi)hlki seli^de commission 
dould take of prevailing mon¬ 

ey market, business conditions gen¬ 
erally, and standards as to rate of re¬ 
turn existing with respect to utili¬ 
ties throughout country —Citizens 
• TeJ. Oo V Public Service Commission 

1 of , Ky , 247 S W 2d 610 

' * 
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telephone and telegraph rates at any time Un¬ 
less otherwise proMded by statute, the administra- 
ti\e body charged with the regulation of telephone 
and telegraph rates has power to allow a rehearing,^ 
and the board’s grant or denial of a rehearing is 
discretionary and will not be disturbed except for 
abuse of discretion ^ 

d. Determination of Issues, Findings of Fact 

The commlssioji authorized to regulate telegraph and 
telephone rates Is the trier of the issues of fact involved 
in a rate proceeding and it is ordinarily required to make 
findings of fact on the principal issues of the case 

The commission authorized to regulate telegraph 
and telephone rates is the trier of the issues of fact 
involved in a rate proceeding ^ The evidence is to 
be evaluated and appraised by the commission or 
board,^ and the weight of the evidence is for its 


determination ^ It has been held that the adminis¬ 
trative board may not take the company’s books of 
account at face value, but that the transactions re¬ 
ported therein must be proved,® but it has also 
been held that the burden is one challenging the 
books to present evidence in support of such chal¬ 
lenge 

Ordinarily, and particularly where a statute so 
requires, the commission must make findings of fact 
on the principal issues of the case,* even if not re¬ 
quested to do so by a party ® Such findings may be 
regarded as a condition precedent to any order by 
the commission,^® so that the validity of the order 
rests on the needed finding and, if it is lacking, the 
order is ineffective Mere statements of legal 
conclusions are not sufficient findmgs,^2 and the 
findings should not include discussion, rationaliza- 


99 NTM—State v Mountain States 
Tel & Tel Co, 224 P 2d 155, 64 
NM 316 

Okl—^Pioneer Telephone & Telegraph 
Co V. State, 138 P 1033, 40 Okl 
417 

1, N" J —^New Jersey Bell Tel Co v 
Department of Public Utilities, 
Board of Public Utility ComTs, 97 
A 2d 602, 12 N'T 668 

2 . Mo —State ex rel United Tele¬ 
phone Co V Public Service Com¬ 
mission, 81 SW2d 628, 336 Mo 
860 

N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 
Board of Public Utility ComTs, 
-97 A 2d 602, 12 N J 568 
Vt—Petitions of New England Tel 
& Tel Co, 80 A 2d 671, 116 Vt 
480 

Aeguest for rehearing by municipal¬ 
ity not party to prooeeding 

City In which telephone companies 
are rendering services was not party 
to proceeding by public utilities com¬ 
mission, of Its own motion, to fix 
charges for use of new type cradle 
telephone Instruments, and, there¬ 
fore, city was not entitled to re¬ 
hearing after order of commission 
fixing charge—City of Cleveland v 
Public Utilities Commission of Ohio, 
189 NB 5, 127 Ohio St 432 

Denial of rehearing held not prejudi¬ 
cial 

N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 
Board of Public Utility ComTs, 97 
A,2d 602, 12 N J 668 

Denial of rehearing held abuse of dis¬ 
cretion 

Vt—^Petitions of New England Tel 
& Tel Co, 80 A.2d 671, 116 Vt 
480 

3 Me —New England Tel & Tel Co 
V Public Utilities Commission, 04 
A.2d 801 


Pa—Blue Mountain Tel & Tel Co 

V Pennsylvania Public Utility 
Commission, 67 A 2d 441, 165 Pa 
Super 320 

4. Idaho —^Application of Pacific 
Tel & Tel Co, 233 P2d 1G24, 71 
Idaho 476 

Da—Southern Bell Telephone & Tele¬ 
graph Co V Louisiana Public Serv¬ 
ice Commission, 174 So 180, 187 
La 137 

Pa—^Blue Mountain Tel & Tel Co v 
Pennsylvania Public Utility Com¬ 
mission, $7 A 2d 441, 165 PaSuper 
320 

Choice between conflicting expert 
opinloxis was a matter within com¬ 
mission’s own sound discretion — 
Southern Bell Telephone & Telegraph 
Co V Louisiana Public Service Com¬ 
mission, 174 So 180, 187 La 137 

TTncontradlcted evidence may be re¬ 
jected by the commission 
N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 97 
A 2d 602, 12 NJ 66S 
Pa—^Blue Mountain Tel & Tel Co 

V Pennsylvania Public Utility 
Commission, 67 A 2d 441, 166 Pa 
Super 820 

Discredited witness 

The commission was not bound to 
accept uncontradicted figures and 
calculations of local telephone com¬ 
pany’s expert witness, where evi¬ 
dence was so discredited on cross-ex¬ 
amination that commission held It 
not entitled to credence —State ex 
rel Rice v Public Service Commis¬ 
sion, 220 S'W2d 61, 369 Mo 109 

5 NH—New England Tel & Tel 
Co V State, 97 A.2d 213, 98 NH, 
211 

6 N J —New Jersey Bell Tel Co v 
Department of Publlo Utilities, 
Board of Public Utility Com’rs, 97 
A.2d 602, 12 NJ 668 


lie Utilities Commission, 93 NE 
2d 693, 154 Ohio St, 107 

8 Idaho —Mountain View Rural 
Telephone Co v Interstate Tele¬ 
phone Co, 46 P 2d 723, 66 Idaho 
614 

Minn —State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 616 

Utah—^Mountain States Telephone & 
Telegraph Co v Public Service 
Commission of Utah, 145 P.2d 790, 

105 Utah 266 

Vt —Petition of New England Tel 
& Tel Co, 66 A 2d 136. 116 Vt 494 
Wis —Commonwealth Tel Co v Pub¬ 
lic Service Commission, 32 NW 
2d 247, 262 Wis 481 
62 C J p 116 note 78 

Compliance with the leglalative 
standard must be evident from find¬ 
ings of the commission —State v 
Trl-State Telephone & Telegraph Co , 
284 NW 294. 204 Minn Slfi 

Extent of disall^wanoes In invest¬ 
ment base or expenses must be fixed 
by findings of the commission, and 
reason for disallowance must appear 
—^New England Tel «& Tel Co v 
State, 64 A 2d 9, 95 NH 363 

9 Vt—^Petition of new England 
Tel & Tel Co, 66 A 2d 136, 116 
Vt 494 

10 Utah—Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, 146 P,2d 790, 

106 Utah 266 

11 Utah—Mountain States Tele¬ 
phone & Telegraph Co v. Public 
Service Commission, supra, 

12 Vt—^Petition of New England 
Tel & Tel Co, 66 A,2d 136, 116 Vt 
494, 

Findings which are in nature of 
conolnslons must be supported by 
findings of fact so that the court can 
pass on the validity of the oon<Iu- 
sions—New England Til A. Ttl Co' 
V State, 64 A.2d 9, 96 NH 363 


7. Ohio—City of Columbus v Pub 

134 
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tion, and argumentati\ e matters ^3 The findings 
must be specific enough to enable the court intel¬ 
ligently to review the decision of the commission 
and ascertain whether the facts afford a reasonable 
basis for the order madeji'* but the findings need 
not be so particular as to show the manner m which 
every minute controversy was decided Resort 
may not be had to comments made by the commis¬ 
sion in connection with, and in explanation of, its 
order for support of the order where not embodied 
in the findings of the commission The findings 
must be based on the evidence before the com¬ 
mission 

Delegation of power The commission may not 
abdicate its power or delegate its fact finding 
functions However, m cases involving special 
or technical problems, such as engineering or ac¬ 


counting questions, the commission may delegate to 
members of its staff, even though they have been 
material witnesses, the duty of putting into proper 
form and technical language its findings on such 
questions,^® although, where this procedure is adopt¬ 
ed, notice of the findings should be served on the 
company and others affected, and opportunity 
should be given for argument on the basis of such 
findings 20 

e. Detennmatioii of Reasonable Rates 

The commission has the power and duty to fix or 
approve Just and reasonable telegraph and telephone 
rates but has no power to order or approve the collection 
of unjust or unreasonable rates. 

The commission has the power and duty to fix 
or approve just and reasonable telegraph and tele¬ 
phone rates,21 but has no power to order or approve 


13. Wis—Wisconsin Telephone Co 
V Public Service Commission, 287 
NW 122, 232 Wis 274, reheanngr 
denied 287 NW 693, 232 Wis 274, 
certiorari denied Public Service 
Commission of Wisconsin v Wis¬ 
consin Telephone Co, 60 S Ct 614, 
309 US 657. 84 L. Ed 1006 

14. Ill—^Illinois Bell Tel Co v Illi¬ 
nois Commerce Commission, 111 N 
E 2d 329, 414 Ill 275 

Minn—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 
204 Minn 616 

15 Minn—State v Tri-State Tele¬ 
phone & Telegraph Co, supra. 

le. NH—New England Tel & Tel 
Co V State, 64 A 2d 9, 96 NH 
353 

17 Idaho —Application of Pacific 
Tel & Tel Oo, 233 P 2d 1024. 71 
Idaho 476 

Mo ■—State ex rel Rice v Public 
Service Commission, 220 S W 2d 
61, 369 Mo 109 

Utah—Mountain States Telephone & 
Telegraph Co v Public Service 
Commission, 145 P 2d 790, 106 Utah 
266 

Zivldenoe held snffloleiLt 

To sustain finding 

Ala.—Alabama Public Service Com¬ 
mission V Southern Bell Tel & 
Tel Co, 42 So 2d 665, 263 Ala. 1, 

Idaho.^—Ai^pli^tiou of Pacific Tel & 
Tel Oo, 283 P2d 1024, 71 Idaho 
476 

Ky—City of Lexlhgton v Public 
Service Commission of Kentucky, 
249 SW2d 760—OLexifigton Tel Co 
V, public Service Commission, 22=4 
« W.2d 42'3,'311^ Ky 684 

Mich ■^Mlehlgejn BeU Tel Oo v 
Michigan Public Service Commis¬ 
sion, 297 NW 198, 297 Mich 92 

Minn —State v Tn-State Telephone 
>& Telegraph Co , 284 NW 294, 204 

' Mlnri 5116J ^ ^ 'it - 


N J —New Jersey Bell Tel Co v 
Department of Public Utilities, 
Board of Public Utility Com’rs, 97 
A 2d 602, 12 NJ 668 

Ohio—City of Cambridge v Public 
Utilities Commission, 111 NE2d 1, 
159 Ohio St. 88—^Elyria Tel Co v 
Public Utilities Commission, 110 
NE2d 59, 168 Ohio St 441 

Va.—City of Norfolk v Chesapeake 
& Potomac Tel Co of Virginia, 64 

5 E 2d 772, 192 Va 292—^Board of 
Sup'rs of Arlington County v 
Commonwealth ex rel Chesapeake 

6 Potomac Tel Co, 45 S E 2d 145, 
186 Va. 903 

Wash —State ex rel Clarkston Cham¬ 
ber of Commerce v Department of 
PubUc Utilities, 208 P 2d 882, 34 
"Wash 2d 141 

Evidence held insuffloleut 

To sustain finding —^Lexington Tel 

Co V Public Service Commission, 

224 S W2d 423, 311 Ky 684 

18. Wis —Wisconsin Tel Co v Pub¬ 
lic Service Commission, 2'87 NW 
122, 232 Wis 274, rehearing denied 
287 NW 693, 232 Wis 274, certio¬ 
rari denied Public Service Commis¬ 
sion of Wisconsin v Wisconsin 
Tel Co. 60 set 614, 309 US 667, 
84 LEd 1006 

19. Wis —^Wisconsin Tel Co v Pub¬ 
lic Service Commission, 287 NW 
122, 232 Wis 274, rehearing denied 
287 NW. 693. 232 Wis 274, certio¬ 
rari denied Public Service Commis¬ 
sion of Wisconsin v W'isconsin Tel 
Co, 60 SC^. 614, 309 US 667, 84 
LEd, 1006 

20 WIm—W isconsin Tel Co v 
Pulilio Sor\i(e Commis^jon, 287 N 
W 122, 262 Wis. 274, rebearlng de¬ 
nied 287 NW 593, 232 Wis 274, 
certiorari denied Public Service 
Commission of Wisconsin v, Wis¬ 
consin Tel Co, 60 set 614, 309 
US 667. >84 LEd 1906 ^ ^ , 

!iX3.5 


21 Idaho—Application of Pacific 
Tel & Tel Co, 233 P 2d 1024, 71 
Idaho 476 

Ill —^Illinois Bell Tel Co v Com¬ 
merce Commission, 136 NE 676, 
304 Ill 357 

NH—New England Tel & Tel Co 
V State. 68 A 2d 114, 95 NH 515 
Wash —State ex rel Pacific Tele¬ 
phone & Telegraph Co v Depart¬ 
ment of Public Service, 142 P 2d 
498, 19 Wash 2d 200 
62 C J p 115 note 79 
Reasonable rates generally see supra 
§ 86 

Eowest possible rate 

It Is not the function of the pub¬ 
lic service commission in fixing a 
rate to pare the rate down to the 
lowest possible figure —Wisconsin 
Tel Co V Public Service Commis¬ 
sion, 287 NW 167, 232 Wis 871 

Order held valid 

Ark—City of Port Smith v. South¬ 
western BeU Tel Co, 247 S.W 2d 
474, 220 Ark 70 

Idaho—^Application of Pacific Tel & 
Tel Co., 233 P 2d 1024, 71 Idaho 
476 

N J —^New Jersey Bell Tel Co v De¬ 
partment of Public Utilities, Board 
of Public Utility Com’rs, 97 A 2d 
602, 12 NJ 668. 

Ohio —City of Columbus v Public 
UUUties Commission, 106 NE2d 
776, 168 Ohio St 101—qity of Co¬ 
lumbus v Public Utilities Commis¬ 
sion, 93 N,E2d 698, 164 Ohio St 
107—City of Cleveland v Public 
"Ctilities Commission of Ohio, 189 
N.B 5, 127 Ohio bt 432 

Okl —Southwestern Bell Tel Co v 
State, 230 P 2d 260, 204 Okl 225 
Pa,—Blue Mountain Tel & Tel Co 
v. Pennsylvania Public Utility 
Commlission, 67 A 2d 441, 9.66 Pa. 
, Su^er 320, 
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the collection of unjust or unreasonable rates, 
and it Kas no right to act arbitrarily and without 
investigation, or without exercising its judgment or 
discretion as to what is a fair and reasonable rate.^® 
A rate may be unlawful or unreasonable within the 
meaning of a statute giving jurisdiction to the com¬ 
mission although it is not confiscatory.^* In deter¬ 
mining the reasonableness of rates or in fixing rates 
for telephone and telegraph service, the commis¬ 
sion must give effect to all considerations prescribed 
by statute or constitutional provision.^s While 
the commission should consider all the proper ele¬ 
ments pertinent to the particular case, 2 ® in the ab¬ 
sence of statute or constitutional provision, it is 
not limited to any particular theory or bound to 
use any single formula or combination of formulae 
in determining fair and reasonable telephone and 
telegraph rates,and is free to follow any lawful 
method or combination of methods of valuation 


but this does not mean that the regulatory body is 
relieved of the duty to disclose the method employed 
to reach the prescribed rates, so that the validity 
of its conclusions may be tested by judicial review.29 

S. Judicial Beview 

(1) In general 

(2) Stay of commission’s order pendente 

lite 

(3) Scope of review 

(4) Determination and disposition 

(1) In General 

The action of the board or commission in fixing or 
regulating telegraph and telephone rates is ordinarily 
subject to Judicial review. 

While the regulation and fixing of rates for tele¬ 
graph and telephone service are legislative matters, 
as discussed supra § 85, and are not judicial ques¬ 
tions,3® the action of the board or commission in 


92. ‘Wis.—Wisconsin Telephone Co 
V. Public Service Commission, 287 
N.W. 122, 232 Wis. 274, rehearing 
denied 287 N.W. 693, 232 Wis. 274, 
certiorari denied Public Service 
Commission of Wisconsin v. Wis¬ 
consin Telephone Co., -60 S.Ct. 614, 
309 U.S. 667, 84 L.Ed. 1006. 

jb telephone rate order which la 
oonHacatmiT is an. unreasonable or¬ 
der and cannot be sustained.—^Michi¬ 
gan Bell Tel. Co. v. Salmon, 38 N.W. 
2d 382, 325 Mich. 22S. 

Soonoxttio oondltloit of oonsttmers 
The commission does not have the 
power to relieve the economic condi¬ 
tion of consumers by taking property 
away from a telephone or telegraph 
company and giving It to its patrons. 
—Wisconsin Telephone Co. v. Public 
Service Commission, 287 N-W. 122, 
232 Wis. 274, rehearing denied 287 
N.W. 693, 232 Wis. 274, certiorari de¬ 
nied Public Service Commls^on of 
Wisconsin v. Wisconsin Tel. Co., 60 
S.Ct. 514, 309 tT.S. 657, 84 B.Bd, 1006. 

93. Tex.—City of Baytown v. Gen¬ 
eral Tel. Co. of the Southwest, Civ. 
App., 256 S.W.2d 187, refused no 
reversible error. 

94. Wis.—Wisconsin Telephone Co. I 
V. Public Service Conamission, 287 
N.W. 122, 232 Wis. 274, rehearing 
dien'ied 287 N.W. 693, 232 Wis. 274, 
certiorari denied Public Service 
Commlssioii of Wisconsin v. Wis¬ 
consin Tel. Co., 60 S.Ct. 614, S09 
XJ.S. 657, 84 B,Ed. 1006. 

25, N.M.-^Staie V. Mountain States 
Tel. & Tel. Co., 224 P.2d’ l55i 64 N. 
M. 315. 

tt$, N.BCit—New England; Tel. & Tel. 

Co. V, State, 64 A2d 9r96 NN. 368. 
C^.-^Standard TelepMhe & Tele- 
* Wap'h Co. V. State, 68 P.2d 121,. 
177 Okl. 88—Western Tel. COiEpL v,tj 


Corporation Commission of Okla¬ 
homa, 66 P.2d 899, 176 Okl. 540. 
Earning req,uirement8 of parent com¬ 
pany 

In considering earnings which 
member company of Bell Telephone 
System should be permitted, the pub¬ 
lic service commission properly con¬ 
sidered earnings requirement of the 
American Telephone and Telegraph 
Company which owned all stock of 
member company.—Alabama Public 
Service Commission y. Southern Bell 
TeL & Tel. Co,, 42 So.2d 655» 253 
Ala. 1. 

Taluatlon of property for purpose# of 
taxation 

La.—Southern Bell Telephone & Tel¬ 
egraph Co. V. Louis'iana Public 
Service Commission, 174 So. 180, 
187 La. 137. 

27. N.H,—^New England Tel, & Tel. 
Co. V. State, 64 A,2d 9, 26 N.H. 
353. 

N, J.—New Jersey Bell Tef. Co. v. 
Department of Public Utilities, 
Board of Public Utility Com'rs, 
97 A.2d'602, 12 N.J. 668. 

Okl.—Western Tel, Gorp. v. Corpora¬ 
tion Commission of Oklahoma, 66 
P.2d 899, 176 Okl. 540. 

28. Wash.—State ex rel. Pacific Tel¬ 
ephone & Telegraph Cb. v. Depart¬ 
ment of Public Service^ 142 P.2d 
498, 19 Wash.2d 200. 

29. N.H.—New England Tel. & Tel. 
Co. V. State, 64 A.2d 9, 96 N.H. 
363. 

Vt.—Petition of New EuglsJid Tel. & 
Teh Co., 86 A..2d |3;6, 1J5 ^t- >24. 
Wis.---domm6nwealth Tel. do. v. 
Public Service Commlssiqit, 32 N. 
W.2d 247, 262 Wis, 481. 

30. Ala.—City of Birmingham v. 

■ Southern Bell Telephone & Tele¬ 
graph Co., 176 SOi: 301, 234 Ala, 526 ,^ 


followed In State v. Southern Bell 
Telephone & Telegraph Co., 176 So. 
308, 234 Ala. 545. 

Colo.—^Bennett v. Mountain States 
Tel. & Tel. Co., 215 P.2d 714, 121 
Colo. 325. 

Ga.— Southern Bell Tel. & Tel. Co. v. 
Georgia Public Service Commis¬ 
sion, 49 S.E.2d 38, 203 Ga. 832. 
Maas.—New England Tel. & Tel. Co. 
V. Department of Public Utilities, 
97 N.m2d 509, 327 Mass. 81. 

Minn.—State v. Tri-State Telephone 
& Telegraph Co., 284 N.W. 294, 204 
Minn. 5l6. 

R.I.—^New England Tel. & Tel. Co. v. 

Kennelly, 67 A.2d 705, 76 R.I. 422. 
Utah.—^Mountain States Tel. & Tel. 
Co. V. Public Service Commission, 
155 P.2d 184, 107 Utah 502, rehear¬ 
ing denied 168 P.2d 935, 107 Utah 
530. 

62 C.J, p 102 note 13. 
penalty for Inadeq'uate service 

Where public service commission 
did not choose to penalize telephone 
company for its inadequate service, 
perhaps in belief that only, remedy 
for inadequate service was to allow 
company sufficient Income to enable 
it to provide needefi extensions and 
improvements, court would not sub¬ 
stitute its judgment f or that of com- 
misslon,r-Citj ;oiif Lexington V. Pub¬ 
lic Service ^ChmmlsSiOn Of Ky.,' Ey., 
249’ S.W.2d 760.' / . 

Temporary andL pemuai^t»>^ Injunotioii. 

,Where courts b^vingy granted, tem- 
I porary Injun'Ction which resjb^ned 
! enforcement W puhllu: com¬ 

mission of telephone ;re^te!;, or<^‘er and 
established reasonable rates,” pending 
telephone company's action j iio,.have 
order set aside, ccaptlfied fa>t of hew 
and additional! evidence tp -tcomhilb- 
Sion, whereupon’ commdssionv^ hi 
' cordance -with ■/sta^ut»> 
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fixing- or regulating the rates for telephone or tele¬ 
graph services is subject to judicial review®^ The 
courts must aflford relief against rates which are 
clearly confiscatory S2 Under some statutes and 
the general practice in the jurisdiction, review may 
be had by appeal or error,33 by certiorari or like 
writ,3* by a speaal statutory proceeding,36 or by 
an action to set aside or enjoin the action of the 
commission.36 Equity has jurisdiction to afford 
relief from confiscatory rates,at least where there 
IS no other adequate remedy available to the tele¬ 
phone company 38 

Condtttons precedent An appeal or other pro¬ 
ceeding for judiaal review of an administrative 
rate order must be taken, perfected, and prosecuted 
in accordance with statutory requirements 33 Ordi- 
nanly, resort must he had m the first instance to the 
commission and not to the courts where, under 
constitutional or statutory provisions, the determina¬ 
tion of questions with respect to rates is within the 
I 

der and ordered supplementary hear¬ 
ing- provided that there would be dis¬ 
missal of the injunction matter, court 
did not thereafter have power to es¬ 
tablish a schedule of rates on per¬ 
manent Injunction —^Public Service 
Commission v Indiana Bell Tel Oo, 

Ind . 112 N B 2d 761 

31. Ind—State ex rel Public Service 
Commission v Marlon Circuit 
Court, lao NE2d 888, 103 NB2d 
214, 230 Ind. 277, 

Mass,—Department of Public Utili¬ 
ties V. New England Tel & Tel Co , 

90 NE2d 328, 826 Mass, 281 
62 O.J p 116 note 80 

The pnxpose of judicial review is 
to afford the company protection 
against rates so low as to be con¬ 
fiscatory ajid to protect the public 
from rates so high as to be unrea¬ 
sonable and unjust—City of Norfolk 
V Chesapeake & Potomac Tel Co of 
Va., 04 SB 2d 772, 192 Va. 292 

32. Ga.—Southern Bell Tel & Tel 
Co V Georgia Public SeiVice Com¬ 
mission, 49 S B 2d 38, 203 Ga. 832 

62 O J p 102 note 14 

33 lU —Illinois Bell Tel, Co v Illi- 
,nois C^^namepce ‘ 09 n^SPtssioja, 111 
N,B 2d 32$, 414 275 

Okl —sPioneen Telephony & Telegraph 
do. V. State, 138 P 1033, 40, Okl 
417 

34. Utah —-Moiuatain States TeL & 

Tel Oo V ^public »S6irvio6 Commis- 
^on, 155 P 2 d 184. 197 Utah. 602, 
rehearing denied |r6"8 P2d 936, 107 
Utah 530 ^ \ V\ 

Mo —Stat€>^ ex rel ^ Kansas City 
jV, BubUo ServSce?-Commission; 244 
aw,2d'll0,. 3i62 Mo 786. 3 ‘ '■ 

j t’ilUVlIF i.-' 

86. Ind,—*-PufbJi^Q» pomEgisaioni 
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jurisdiction of the commission.^® As a general 
rule, administrative remedies should be exhausted 
before there is an appeal to the courts,^! and, un¬ 
der some statutes, an application to the commis¬ 
sion for a reheanng is a prerequisite to an appeal 
to the courts,^ 3 although, unless made so by stat¬ 
ute, an application to the commission for a re¬ 
hearing IS not a prerequisite to an injunction suit.^® 
However, it has been, held that an application to 
a regulatory board or commission for an increase 
in rates, where it has not been acted on, does 
not bar a suit to enjoin the enforcement of the 
commission’s rate order The company cannot 
successfully attack the rates fixed by the regulatory 
commission where it has failed to make full and 
complete disclosure of all matters affecting its op¬ 
erations *5 

Orders reinewable. An appeal may be taken 
from, or a review may be had of, such, and only 
such, orders with respect to rates as are made 

Gardiner v Kennelly, 89 A 2d 184, 
79 R.I 367, reargument denied 89 
A 2d 835, 79 RI 367 
62 C J p 116 note 80 [d] 

40. Okl —Southwestern Bell Tel. Co. 

V State, 214 P 2d 716, 202 Okl 
291 

RI—New England Tel & Tel Co 

V Kennelly, 67 A 2d 706, 71 RI 
422 

Semedy of patroiu 

Remedy of those served by a tele¬ 
phone company against excessive 
and extortionate rates lies, in the 
first Instance at least, with, the rate¬ 
regulating body and not with the 
courts—^Bennett v Mountain States 
Tel. & Tel Co, 216 P 2d 714, 121 Colo. 
326 

41 NT —^People ex rel Public Serv¬ 
ice Commission v New York TeL 
Co, 29 NTS 2d 618, 262 ApP-DIv, 
440, affirmed 40 N.E 2d 1020, 287 
NT 803 

Okl —^Pioneer Telephone d: Telegraph 
Co V State, 138 P 1038, 40 Okl 
417 

RI^—Gardiner v Kennelly, 89 A.2d 
184, 79 RL 367, reargument de¬ 
nied 89 A,2d 835, 79 R.L 867— 
New Englohd Tel, & Tel Co v 
KenneUy, 67 A-2d 706, 76 RI 422 

42 Ill'^-^Unbis Bell TeL Co v Illi¬ 
nois Commerce Commission, 111 N 
E 2d 329. 414 El 275 

^43 U.S—Prendergkst v New York 
* Telephone Oo., NT, 43 SCt. 466, 
^ 262 'ua 43, 67 LEd 863 

4^ "IrtS —New York Telephone Oo 

V l^endergast, DC NT, 300 P 
822 ^ 

i 4^ Ark.—City cf Port Smith v 
, Southwestern Bell Tel Co, 247 S 
yy 2d 474, 220 Ark. 70 


of Indiana v City of Da Porte, 193 
NE 668, 207 Ind 462 
Mass—^Department of Public Utili¬ 
ties V New England Tel & Tel 
Co., 90 NE2d 328. 326 Mass 281 
62 C J p 110 note 66 
Juladictloa restricted to snpxexne 
court 

Under a statute restricting the 
power to revise orders of the com¬ 
mission to the supreme court, no In¬ 
ferior court has Jurisdiction of a 
suit to restrain a company from 
charging established rates for its 
service where all <iuestlons with re¬ 
spect thereto have been adjudicated 
by the commission —^Phelps v Ohio 
Bell Telephone Co, 144 N E 43B, 111 
Ohio St. 200 

37 Ga.—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 S E 2d 38, 203 Ga. 832 

Circuit court of particular county 

Ind.—State ex rel Public Service 
Commission v Marion Circuit 
Court, 100 NE2d 888, 103 N,E2d 
214, 230 Ind 277. 

38. Idaho—Joy Vi ’Winstead, 215 P 

2d 2$1, 70 Idaho 232 j 

Kandaxnus la not available to tel¬ 
ephone company, complaining that 
raites fflxhd by public service com¬ 
mission ard confiscatory, so that 
eijulty court has jurisdiction of suit 
brought by company to enjoin com- 
Tnission from obstructing (ompony’fc 
placing m effei t of higheV rates than 
those 'ixed bj commission —Southern 
Bell Tel & Tel Co -v G«)rgla Public 
Sertice Commission, 49 S E 2d 38, 
203 Ga 832 

A 

39, . RI —^New England. Tal & Tel 

JK.e.np,eJ^y;, 94 A#2d 253, opin- 
ion.^ s^plement^aj 95$.''iAi,2d 886— 
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appealable or reviewable by constitutional or stat¬ 
utory provisions An order g^ranting a partial 
rate increase and directing the filing of a rate 
schedule in accordance with directions has been 
held appealable 

Persons entitled to review; parties. An appeal 
from an administrative rate order may be taken 
or a review thereof asked by such parties or other 
persons as may be authorized by constitutional or 
statutory provisions One not a party to the 
proceedings before the commission,^® or not ad¬ 
versely affected by the commission’s order®® has 
been held not entitled to appeal A telephone and 
telegraph company may appeal from an order deny¬ 
ing Its apjdication for a rate increase although the 
order allows a lesser increase than that asked foi 
and the company files a rate schedule in accordance 
with the order,the company may accept the 
partial relief afforded by the order and at the same 


time appeal from the denial of full relief ®2 A 
complaint by subscribers to enjoin the charging 
or collection of increased rates must make the regu¬ 
latory body a party to the action The rate- 
making body IS ordinarily entitled to intervene or 
to appear as amicus cunae on appeal frcrni its rate 
order 

Pleading General rules as to pleading have been 
applied in proceedings to review rate orders 

Evidence The commission’s rate order is pre¬ 
sumed to be reasonable, just, and correct,®® and the 
burden of showing otherwise rests on the party 
complaining thereof The burden is on the com¬ 
pany to prove by clear and convincing evidence its 
contention that a rate order is confiscatory ®® Un¬ 
der some statutes, the evidence is restricted to that 
heard by the commission,®® under other statutes 
additional evidence may be heard by the court,®® 
not for the purpose of making a de novo determina- 


4 ®, vt—^Petition of New England 
Tel & Tel Co, 66 A 2d 135, 115 
Vt 494 

62 C J p 115 note 80 [cl 
Itefttsal to consider application for 
temporary rate increase 

Order refusing to consider applica¬ 
tion for increased temporary intra¬ 
state exchange telephone rates while 
application for permanent increases 
was pending, on ground that it would 
cause undue delay in permanent rate 
case, was not an appealable order un¬ 
der the constitution and laws relat¬ 
ing to appeals from orders of the 
corporation commission—^Southwest¬ 
ern Bell Tel. Co v State, 101 P2d 
798, 187 Okl 103 

47 KI—New England Tel & Tel 
Co V Kennelly, 96 A 2d. 886 

48 Ohio —City of Portsmouth v 
Public Utilities Commiss'lon, 93 N 
B2d 663, 164 Ohio St 174 

R I —New England Tel & Tel Go v. 

Kennelly, 95 A 2d 886 
62 C J p 115 note 80 [b] 

49. Minn—State v Trl-State Tel, 
etc, Co, 178 NW 603, 146 Minn 
247 

Ohio—Harrison v Public Utilities 
Commission, 16 N E 2d 943, 134 

Ohio St 346 

50 III—Illinois Bell Tel. Co v Ill'i- 
nois Commerce Commission, 111 N 
E 2d 329, 414 Ill 276 

A subscriber was entitled to appeal 
from an order allowing increased 
rates for telephone service—Gardi¬ 
ner V Kennelly, 89 A 2d 184, 79 B I 
367, reargument denied 89 A 2d 835, 
79 RI 367 

51 Mass—Department of Public 
Utilities V New England Tel & 
Tel Co, 90 NB2d 328, 325 Mass 
281 


RI —"New England Tel & Tel Co v 
Kennelly, 95 A 2d 886 

52 Md —Chesapeake & Potomac 
Tel Co V Public Service Comm, 
93 A 2d 249 

Mass —Department of Public Util'i- 
ties V New England Tel & Tel 
Co, 90 NE2d 328, 325 Mass 281 

BI—'New England Tel & Tel Co 
V Kennelly, 96 A 2d 886 

53 Colo —Bennett v Mountain 
States Tel & Tel Co, 215 P 2d 
714, 121 Colo 325 

54 Ala —City of Birmingham v 
Southern Bell Telephone & Tele¬ 
graph Co, 176 So 301, 234 Ala. 
626, followed in State v Southern 
Bell Telephone & Telegraph Co, 
176 So 308, 234 Ala 646 

55 Idaho —Joy v Winstead, 216 P 
2d 291. 70 Idaho 232 

Ind —State ex rel Public Service 
Commission v Marion Circuit 
Court, 100 NE2d 888, 103 NB2d 
214, 230 Ind 277 

62 C J p 110 note 66 [6j. 

56 Mass —^Department of Public 
Utilities V New England Tel & 
Tel Co, 90 NE.2d 328, 325 Mass 
281 

Minn—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn 616 

]SrJ—New Jersey Bell Tel Co v. 
Department of Public utilities, 
Board of Rublic Utility Com'rs, 97 
A 2d 602, 12 NJ 668 

NT—Upstate Telephone Corporation 
of New York v Maltble, 278 NTS 
283, 154 Misc 512 

Okl —Southwestern Bell Telephone 
Co, V State, 71 P 2d 747, 181 Okl 
246, certiorari dismissed South- 

‘ western Bell Tel Co v State of 

138 


Oklahoma, 68 S Ct 628, 303 US 
206, 82 LEd 751 

Va—Board of Sup’rs of Arlington 
County V Commonwealth ex rel 
Chesapeake & Potomac Tel Co, 46 
S B 2d 146, 186 Va 963 
62 C J p 110 note 56 [f] 

57 Ky—^Lexington Tel Co v Pub¬ 
lic Service Commission, 224 SW 
2d 423, 311 Ky 684 
Mass—New England Tel & Tel Co 

V Department of Public Utilities, 
97 NE2d 609, 327 Mass. 81 

Mich —Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion. 297 NW 198, 297 Mich 92 
Mo —State ex rel United Telephone 
Co V Public Service Commission, 
81 SW.2d 628, 336 Mo 860 
NH—New England Tel & Tel Co 

V State, 92 A 2d 408, 97 NH 666 
Ohio—City of Columbus v Public 

Utilities Commission, 93 NB 2d 
693, 154 Ohio St 107 
Okl —Southwestern Bell Tel Co v 
State, 230 P 2d 260, 204 Okl 22B. 

62 C J p 110 note 56 [f] 

58. Da—Southern Bell Telephone & 
Telegraph Oo v Louisiana Public 
Service Commission, 174 So 180, 
187 Da. 187 

Mich—Michigan Bell Tel Go v 
Michigan Public Servfce Commis- 
t Sion, 60 NW2d $96, 382 Mich 7. 

59. Ill —State Public Utilities Com¬ 
mission V City of De Kalb, 119 N 
E 423, 283 Ill 443 

63 C J p 115 note 80 [ej 

60. Ind —^Public Service Commission 
of Indiana v City of La Porte, 193 
NE 668, 207 Ind 462 

62 C J p 115 note SO [f]. 

Transcript of evidence befor^S com¬ 
mission may be introduced —Ptibilit 
Service Commission of Indiaij^a, v^ 
City of Da Porte, supra. ' 
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tion of the matter but for the purpose of determin¬ 
ing’ whether the rate order being reviewed is rea¬ 
sonable,and such question is to be determined on 
the e\idence before the court and not on the evi¬ 
dence before the administrative rate-making body 
General rules as to the weight and sufficiency of 
c\idence have been applied The fact that the 
commission subsequently granted a rate increase 
does not show that the earlier order denying a rate 
increase was unlawful or unreasonable 

(2) Stay of Commission’s Order Pendente 
Lite 

Ordinarily, the court In its discretion may stay the 
enforcement of the order of the commission being re¬ 
viewed until the termination of the proceeding, and the 
court may impose proper terms on the grant of a stay 

Ordinarily, an order of the commission fixing or 
regulating telephone or telegraph rates may be en¬ 
joined pending the termination of the proceed¬ 


ing for its judicial review Where the statute 
provides for a direct appeal from the orders of 
the rate-making body to the appellate court, the 
trial court nevertheless has power to stay a rate 
order pending determination of the appeal where 
the appellate court does not have such power until 
after an appeal is taken,®® but it has been held that 
the court hav'ing the power to review is without 
power to do more than maintain the status quo and 
may not allow the company to charge increased 
rates pending review of the commission’s refusal of 
a rate increase.®'^ Whether a stay will be granted 
rests m the sound judicial discretion of the court,®® 
and should be determined by balancing the in¬ 
conveniences involved in the grant or denial of a 
stay ®® Ordmanly the commission’s order will be 
stayed pending review at the company’s request only 
where a failure to stay the order would involve 
irreparable injury to the company, '^0 there is a rea¬ 
sonable probability the company will succeed,and 


61. Ind—^Public Service Commission 
of Indiana v City of La Porte, su¬ 
pra 

62. Ind —Public Service Commission 
of Indiana v City of La Porte, su¬ 
pra. 


63. Mass—NTew Hngrland Tel & Tel 
Co V Department of Public Util¬ 
ities. 97 NE2d 509, 327 Mass 81 
Minn—State v Tri-State Telephone 
& Telegraph Co, 284 NW 294, 204 
Minn, 516 

62 C J p 110 note 66 [h] 

XiTlduice held Buffloient 

To support court’s finding 
Minn—State v Tri-State Telephone 
& Telegraph Co , supra. 

Or—^Pacific Telephone & Telegraph 
Co V Wallace, 76 P 2d 942, 158 
Or 210 

WIs —Wisconsin Tel Co v Public 
Service Commission, 287 NW 122, 
232 Wis, 274, rehearing denied 287 
NW 693, 232 Wis 274. certiorari 
denied Public Service Commission 
of Wisconsin v Wisconsin Tel 
Co, 60 set, 614, 309 US 667, 84 
LBd 1006 

Zividenoe held laanffioient 

(1) To establish that rates allow¬ 
ed were confiscatory—^Michigan Bell 
Tel Co V Michigan Public Service 
Commission, 50 NW.2d 826, 332 Mich 
7 

(2) To show that order was in¬ 
valid—Town of Charlestown v Ken- 
nelly, R 93 A.2d 728- 


64 ^ch—Michigan Bell Td Co v 
Michigan ^PuhLu Strijce Commis¬ 
sion, 6*0 NW2d 826, 332 Mu h 7 


66^ In^—Stat^ ex fel PuhJiq Serv¬ 
ice CommiisSipn v M!arl6n Cl^Onlt 
Court, 100 NB2d 888, 103 N^^B 2d 




230 Jnd 

- 




5 


Mass—^Department of Public Utili¬ 
ties V New England Tel & Tel 
Co, 90 NE2d 328, 326 Mass 281 
NH—^New England Tel & Tel Go 
V. State, 92 A 2d 408, 97 NH 665 
62 C J p 111 note 63 

Application, to full court 

Pending an application for an in¬ 
terlocutory injunction which under 
a statute must be heard by a court 
of three judges, a temporary re¬ 
straining order may be granted where 
delay is extremely important to the 
company and where it cannot be de¬ 
termined how soon a hearing on the 
application may toe had before the 
statutory court —Northwestern Bell 
Telephone Co v Hilton, D C Minn, 
274 E 384 

66 Idaho—Joy v Winstead, 215 P 
2d 291, 30 Idaho 232 

67 S D —^Farmers’ Educational and 
Co-op Union v Circuit Court of 
Charles Mix County, 40 NW2d 
402 

68 La—Southern Bell Telephone &; 
Telegraph Co v Louisiana Public 
Service Commission, 164 So 786. 
183 La 741 

N^ —Upstate Telephone Corporation 
of New York v Maltbie, 278 NT 
S 283, 164 Misc 512 
Or—State ex rel Pacific Tel & Tel 
Co v Duncatn, 280 P 2d 773, 191 Or 
476 

ICemporary order 

Fact that state commission's con¬ 
fiscatory order reducing telephone 
rates in particular locality was stat¬ 
ed to be' temporary only and would 
probably he modified at conclusion 
of stfifte-widC Inauiry was not ground 
f 9 r refusing temporary injunction, 
Where state-wide inauiry WOuidT n-ot 
be closed for many inonths—Moun¬ 
tain States Telephone & Telegraph 

t-’j V t - i- * , J. 

fW 


Co V Public Utilities Commission of 
Utah, DC Utah, 8 P Supp 397 

69 Da—Southern Bell Telephone & 
Telegraph Co v Louisiana Public 
Service Commission, 164 So 786, 
183 Da. 741 

70 US—Northern Texas Telephone 
Go V City of Sherman, D C Tex , 
4 F Supp 554 

Idaho,—^Mountain View Rural Tele¬ 
phone Go V Interstate Utilities 
Co, 38 P2d 40, 55 Idaho 86 
NT—^Upstate Telephone Corporation 
of New Turk v Maltbie, 278 NTS 
283, 154 Misc 512 

Tex —City of Baytown v General 
Tel Co of the Southwest, Civ App , 
256 S W 2d 187, refused no reversi¬ 
ble error 

Ck>nfi8oatory rates 

A failure to collect higher rates 
where lower rates would be confisca¬ 
tory would result in irreparable in¬ 
jury—Joy V, Winstead, 215 P 2d 291, 
SO Idaho 232 

Power to make good eompany^a loss 

The refusal of a stay may Involve 
irreparable injury despite the fact 
that the commission is empowered, in 
the event the order is determined to 
be invalid, to make good the com¬ 
pany’s loss in a subseauent revision 
of the routes,—JJpstate Telephone 
Corporation of New Tork v Maltbie, 
278 N.T,S, 283. 164 Misc 612 
XTreparahla injury held shown 
Idaho—Mountain View Rural Tele¬ 
phone Co V Interstate Utilities 
Co,* 38 P2d 40. 56 Idaho 86 
irrepaxahla damage held not shown 
IdAho—^Mountain View Rural Tele¬ 
phone Co. V Interstate Utilities 
Co, supta. 

71 NT —Upstate Telephone Corpo¬ 
ration of New Tork v Maltbie, 278 
NTS 283, 164 Misc 612 
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subscribers can be adequately protected The ap¬ 
plication for a stay should be heard and determined 
on the matters before the commission and included 
in the record,but the court in determining" whether 
such temporary relief should be granted is not re¬ 
quired to determine the merits of the order sought 
to be stayed,'^'* although it may consider whether 
there is obvious error by the commission *^5 It has 
been held that the court in granting a stay pendente 
lite 19 not required to make findings,even where 
requested Where an application for rehearing 

by the rate-making body would not stay its order, 
such application need not be made before resort 
to the courts for a stay 

, Terms of stay, A stay order is generally granted 

on such terms'^^ as the court may deem proper 
Where the commission denies an application for 
a temporary rate increase, the court, under some 


statutes, may stay the order and permit the com¬ 
pany to charge the increased rate on the posting 
of a bond for the payment of refunds,but this 
practice should not be followed where a deasion on 
the company’s application for a permanent rate in¬ 
crease is imminent* 2 

(3) Scope of Review 

In reviewing a telegraph or telephone rate order, 
the court Is ordinarily restricted to determining whether 
the rate-making body acted within the scope of its 
authority, whether the order is supported by evidence, 
and whether any constitutional rights have been infringed 

In reviewing a rate order, the court is ordinarily 
restricted to determining whether the rate-making 
body acted within the scope of its authority, whether 
the order is supported by evidence, and whether 
any constitutional rights have been infringed ** 
The court does not sit as a board of revision*^ and 


Tex —City of Baytown v General 
Tel Co of the Southwest, Civ App , 
256 SW2d 187 

73. 17 S —^Northern Texas Telephone 
Co. V City of Sherman, P C Tex, 
4 P* Supp 554 

Tex—City of Baytown v General 
Tel Co of the Southwest, Civ 
App, 266 S'W2d 187 

73, Idaho.—Mountain View Rural 
Telephone Co v Interstate IJtill- 
ties Co, 38 P 2d 40. 66 Idaho 86 

74. La,—Southern Bell Telephone & 
Telegraph Co v Louisiana Public 
Service Commission, 164 So 786, 
183 lia. 741 

Or—State ex rel Pacific Tel & Tel, 
Co V Puncan, 230 P 2d 778, 191 
Or 476 

Matters considered. 

Court had right to consider fact 
that telephone company’s present re¬ 
turn was appreciably more than rate 
of five and five tenths per cent, which 
two recent orders of oommlssloner 
had fixed as reasonable and which 
had not been subjected to Judicial re¬ 
view, that telephone company’s earn¬ 
ings within the state compared fa¬ 
vorably with results It achieved In 
adjacent States, and that telephone 
company supported new schedule 
with method rate making which 
commissioner’s unchallenged descrip¬ 
tion had termed ’’novel ”■—^tate ex 
rel Paoifio Tel- & Tel Co. T Punoan, 
supra. 

TindtaLgs oessamed oorreot 

On an application fCr a temporary 
injunction the finfij^s of the oom- 
iniasion or other rate-making body, 
on which tha, rates prescribed by it 
are Inused, will ordinarily be asjsumed 
to be correct—New Tork Telephone 
Co V Board of Public Utility Cpm’rs, 
P.C.NJ, 6 P2d 246, aflamed 46 S 
Ct 363, 271 US 23, 70 L Ed, 808 


75. La—Southern Bell Telephone & 
Telegraph Co v Louisiana Public 
Service Commission, 164 So 786, 
183 La. 741 

70. Ind—State ex rel Public Serv¬ 
ice Commission v Marion Circuit 
Court, 100 NE2d 888, 103 NE2d 
214, 230 Ind 277 

77 Ind—State ex rel Public Serv¬ 
ice Commission v Marion Circuit 
Court, supra. 

78 Qa,—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 S E 2d 88, 203 Ga 832 

79. Mass —^Department of Public 
Utilities v New England Tel & 
Tel Co, 90 NE2d 328, 326 Mass 
281 

80. US —Ohio Bell Telephone Co v 
Public Utilities Commission ef 
Ohio, DC Ohio, 3 F2d 701 

62 C J p 111 note 64 
Beg,iilx6ixient of filing of bond con¬ 
ditioned for the repayment of any 
charges determined to be excessive 
was proper—New England Tel. & 
TeL Co. V State, 92 A.2d 408, 97 N 
H. 556 

81. Okl—Southwestern Bell Tel Co 
V State, 214 P 2d 716, 202 Okl 291 

Jnrisdlotion of commission 

Where supreme court on appeal al¬ 
lowed telephone company to super¬ 
sede order of corporation commission 
refusing a temporary increase :^n 
rates pending final disposition of 
permanent rate hearing and place in 
efdect a temporary rate increase In a 
given amount, the making of such 
order did not deprive corpml^sion 
lof jurisdiction to grant or refuse 
further temporary rate Increases qr 
authPi'lze telephone company, with¬ 
out application to commission, to 
place in effect a second and further 
tfemporary increase In rates —South-' 

i40 


western Bell Tel Co v State, an- 
pra. 

82. Okl —Southwestern Bell Tel Co 
V State, supra, 

83 Ala.—Alabama Public Service 
Commission v Southern Bell Tel & 
Tel Co, 42 So 2d 665, 253 Ala. 1 
Ark—City of Port Smith v South¬ 
western Bell Tel Co., 247 S W 2d 
474, 220 Ark 70 

Idaho—^Application of Pacific Tel & 
Tel Co, 233 P2d 1024, 71 Idaho 
476 

Mich—^Michigan Bell Tel Co v 
Michigan Public Service Commis¬ 
sion, 60 NW2d 826, 332 Mich 7 
Or,—Pacific Tel & Tel Co v Wal¬ 
lace, 76 P 2d 942, 158 Or, 210 
62 C J p 115 note 80 [hj 

Statute restriotlug review 

By statute, the court is limited to 
a determination of the question 
whether the commission, regularly 
pursued its authority —^Mountaln 
View Rural Telephone Co v Inter¬ 
state Telephone Co, 46 P2d 728, 65 
Idaho 614 

Jtinsdlotional defect 

It is the duty of the supreme court 
to rule on A jurisdlctioUal Refect at 
any stage of telephone rate proceed¬ 
ing When suQh a defect becomes up- 
parent.—Illinois BeP ^el, Co v Illi¬ 
nois Commerce Coimhls^oh, 111 N 
B 2d 829, 414 Ill 276 

84. Alai—City Of Biranlngham v 
Southern Beil T’elephone & Tele¬ 
graph Co, 176 So 301, 284 A1«U 526, 
fbnowed in" State V' «oul^IJern Bf^l 
Telephone & Telegraph Co, tL76'So 
308, 2»34 Ala 646 ' ' ^ 

^ P — \ I, * » n ‘ 'I of Northwestern 
il '1 J 10,1 NW2d 165.,'6'9 S^P 

Vt—^Pefitiou of New J ikl.i d lo1 a. 
TeL Co, 66 A,2d 133, 115 V L 4''I 
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may not substitute its judgment or wisdom for that 
of the commission ^5 Judicial review is ordmanly 
limited to questions of law,^® and, as a general rule, 
q.uestions of fact involved in the regulation or 
fixing of rates for telephone or telegraph service 
are to be determined by the commission, as dis¬ 
cussed supra subdivision d of this section, and not 
by the courts,S’ii' and, where the findings of the 
commission are supported by substantial competent 
evidence, they are binding on the courts There 
IS authority to the effect, that, where the consti¬ 
tutional question of whether or not the rates are 
confiscatory is m issue, the courts are required to 
make an independent determination of the facts, 
and under some statutes, the court on appeal is re¬ 
quired to make an independent determination of the 
facts m all cases and is not bound by the findings 
of the administrative agency Questions of law 
will be reviewed A question of law subject to 
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judicial review is presented where the administra¬ 
tive body abuses the discretion intrusted to it,®^ 
fails to follow the mandate of the legislature,®® 
■violates the prohibitions of the constituticm,®^ or 
where it decides a case without evidence,®® on in¬ 
admissible evidence,®® or on an improper interpreta¬ 
tion of the evidence Whether the rate order is 
confiscatory is a question of law,®® which must be 
considered by the court ®® The validity of the 
method of valuation and rate making followed by 
the commission is also a question of law for the 
court ^ 

Discretionary matters A determination by the 
commission as to a matter within its discretion 
will not be reviewed except for abuse of discre¬ 
tion ® 

Questions not properly raised or preserved The 
function of the court is ordinarily limited to review 
and It should not decide a question which has not 


85 Okl —South'western Bell Tel Co 

V State, 230 P 2d 260, 204 Okl 225 
Or—Pacific Telephone & Telegraph 
Co V "Wallace, 75 P 2d 942, 168 
Or 210 

86. Me—^New England Tel & Tel 
Co V Public Utilittes Commission, 
94 A 2d 801 

87 Ind—^Public Service Commiss^ion 
of Indiana v City of La Porte, 193 
NE 668, 207 Ind 462 
Me—New England Tel & Tel Co v 
Public Utilities Commission, 94 A. 
2d 801 

Oonrt does not weigh the evidence 

hut merely determines whether rea¬ 
sonable minds could differ on evi¬ 
dence adduced and will not reverse 
judgment of commission and substi¬ 
tute court’s judgment for judgment 
of commission if there is such rea¬ 
sonable evidence —Ogden ■City v 
Public Service Commission, Utah, 260 
P 2d 761 

88. Ala.—City of Birmingham v 
Sou’thetn Bell Telephone 8b Tele¬ 
graph Co. 176 So 301, 234 Ala. 626, 
followed in State v Southern Bell 
Telephone Telegraph Co, 176 So 
308, 234 Ala. 545 

Idaho-^-‘AppM.oastton of Pa'cillc Tel & 
Tel Co, 2|3 P2d 1024, 71 Idaho 
476 

JlSIeih.'—^Mli^higan TeL Co v 

IS|idhlggffigi Pe^bllc Se*''rtOe Commis¬ 
sion, 297 NW 19«, 297 Mich, 9*2 
Or—PaOTflc Telephone sfitf TelegrAph 
Co V Wallace. 75 P 2d 942, 168 Or 
210 « 

Much Weigh'l^ attaches to the find¬ 
ings of the gojnnrission —Wisconsin^ 
Co v-’'^hWc' Servibe Commit-^ 
slo-n, 287 KW 122, 232 Wis 1^4, re- 
'he^ng dgnihdi t2&r N-W > 693,"'282- 
Wis i'H., 'oertlorarl dthled vFublifc 
*>Servl4ie 7iommlStsl'bn<«rhf "Wisconsin v i 

, Jf* i I ^ i I * . 


Wisconsin Tel Co, 60 SCt 514, 309 
US 657, 84 LEd 1006 

89 Ala —^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 6S5, 253 Ala. 1 
M'ass —^New England Tel & Tel Co 
V Department of Public Utilities, 
97 NE2d 609, 327 Masa 81 
Minn—Western Buse Telephone Co 
V. Northwestern Bell Telephone 
Co, 248 NW 220, 188 Minn 524 
Okl —Southwestern Bell Tel Co v 
State, 230 P 2d 260, 204 Okl 226 
Or—‘Pacific Telephone & Telegraph 
Co. V. Wallace, 76 P 2d 942, 168 Or 
210 

S D —^In re Northwestern Bell Tel 
Co, 43 NW2d 663, certiorari de¬ 
nied 71 set 489, 840 US. 934, 
96 L.Ed. 674. 

62 C J p 115 note 80 [h] 

FhidingB of fact 

Court was req,uired to make find¬ 
ings of fact on issue of confiscation. 
—State V Tri-State Telephone & Tel¬ 
egraph Co, 284 NW 294, 204 Minn. 
616—Western Buse Telephone Co v 
Northwestern Bell Tfelephone Co , 248 
NW, 220, 188 Mlniu 524. 

90i N,M ■—Stated v. Mountain States 
Tel & Tdt. Co., 224 P 8d 16B, 54 N 
M. 316 

81. Minn—State v. Tri-State '5^e- 
phone & Telegraph Co, 284 N.Wi 
294 ,. 284 Minn. 516 

AdmUListcatlve ooikoliisioii;s 

(IJ The trial ooui$ reviewing or¬ 
ders of department of public service 
in respect of tel-ephonef rates was 
■bound by no conclusion of the de- 
ipartment as tro any question of law 
o^Sitate ex- rel PacaJflc Telephone & 
‘Telegraph Co v Department qf Pub? 
lie Service. 142 P*2d 4.9'8, 19 Wash.2d 
i200. I N ' '■'• J 

*.Wl' 


(2) A conclusion as to the fairness 
and reasonableness of the rate was 
not binding on the court—Petition of 
New England TeL & Tel Co., 66 A.2d 
135, 116 VL 494. 

92 Me—New England Tel & Tel 
Co V Public 'Utilities Commission. 
94 A 2d 891 

93. Me—New England Tel & Tel. 
Co V Public Utilities Commission, 
supra. 

94. Me—^New England Tel & Tel. 
Co V Public Utilities Commission, 
supra. 

95. Me.—-New England Tel. & Tel 
Co. T PubHo Utilities Commission, 
supra. 

96. Me—New England TeL & Td 
Co V Public Utilities Commission, 
supra. 

97. Me—New England TeL & Tel 
Co V Public Utilities Oomrhissibn, 
supra. 

98 . Wash—State ex rel. Pacific Tel¬ 
ephone Sc Telegraph Co. V Depart¬ 
ment of Public Service, 142 P 2d 
498. 19 Wash 2d 20(K 

99 Ark —City^ of Port Smith v 
SouthWe^teth* Bdl! Tel Ck)., 247 S 
W2d 474, 220* Ark. 70 
Minn—State V, TTi-State Telephone 
A Telegraph Co, 284 NW. 294, 
204'Minn 616 

Wash —State ex rel Padlflc Tele- 
plj.one & Telegraph Co v Depart¬ 
ment-' of Public Service, 142 P 2d 
498, 19 Wash 2d 200. 

1. Wash,—State ex rel. Pacific Tel¬ 
ephone & Telegraph Co v Depart- 
mqpt of Public Service, supra. 

2 , "Va.r-^Oity of Norfolk v Chesa¬ 
peake & Potomac Tel Co of Va., 
64 SE2d 772, 192 Va. 292 
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been submitted to, and passed on by, the adminis¬ 
trative board 3 Questions not finally determined by 
the commission should not be decided by the court 
but should be remanded to the commission ^ Where 
the company has accepted the commission’s rate 
theories, the court need not pass on their validity ^ 
Where the issues ha've been submitted by agree¬ 
ment of the parties, it is not an abuse of discretion 
or a denial of constitutional rights to refuse to 
reopen the matter and take evidence ® Objections 
raised by one not party to the appeal cannot be 
raised by one who did not join in the objections 
A blanket claim that the rate is illegal without any 
supporting details is insufficient to present a judicial 
question ^ An allegedly erroneous ruling not prej¬ 
udicial to appellant will not be considered ® On 
appeal by the commission to a higher appellate court, 
the findings not challenged by assignment of error 
and argument are final 

(4) Determination and Disposition 

Ordinarily, the court In reviewing an order fixing 
OP regulating telegraph or telephone rates may set aside 
the order, but It will not determine what Is a reason¬ 
able rate, and will remand the matter to the commission 

An order made by a duly authorized adminis¬ 
trative body fixing or regulating telegraph or tele¬ 
phone rates will not be disturbed where it is sup¬ 
ported by sufficient competent evidence and there I 


are no errors of law,^^ or where the rates fixed are 
just and reasonable to the company and the people 

served, and are nondiscnmmatory ^2 xhe court 

may set aside or enjoin the enforcement of an 
order fixing telephone and telegraph rates Since, 
as discussed supra subdivision a of this section, the 
regulation and fixing of rates for telephone or tele¬ 
graph services are a legislative and not a judicial 
matter, on judicial review of the commission’s or¬ 
der fixing or regulating such rates, the court is 
ordinarily restricted to affirming or setting aside the 
order as made Ordinarily, it is without jurisdic¬ 
tion to make a new rate order, 15 or to make or 
direct any revision or modification of the order as 
made,i® but it may remand the matter to the com¬ 
mission or rate-making body for further proceed¬ 
ings 17 It follows that, where the court holds 
that the administrative body improperly denied a 
request for an increase in rates, the court will not 
fix the rates but will remand the matter to the ad¬ 
ministrative body,18 but it has been held that, where 
the statute gives the court power to “modify” the 
orders of the regulatory body, it may remit the 
matter to the board with directions as to the changes 
to be made in the rate order i^ It has also been 
held that the court has no power to interfere with 
the full and free functioning of the commission m 
I the exercise of its exclusive authority to fix rates 


3. NH—'Kew England Tel & Tel 
Co V State, 68 A 2d 114, 95 N H 
515 

4. Ark—City of Fort Smith v 
Southwestern Bell Tel, Co, 247 S 
W 2d 474, 220 Ark 70 

6 Mass—New England Tel & Tel 
Co V Department of Public Utili¬ 
ties, 97 NB2d 609, 327 Mass 81 

e Mich —^Michigan Bell Tel Co v 
Salmon, 38 NW2d 382, 826 Mich 
228 

7 Ohio —City of Portsmouth v 
Public Utirities Commission, 93 N 
E2d 563, 154 Ohio St 174 

8 Mo —State ex rel United Tele¬ 
phone Co V Public Service Com¬ 
mission, 81 SW2d 628, 336 Mo 860 

9 Va—City of Norfolk v Chesa¬ 
peake & Potomac Tel Co of Va., 
-64 SE2d 772, 192 Va 292—Board 
of Sup'rs of Arlington County v 
Commonwealth ex rel Chesapeake 
& Potomac Tel Co , 45 S E 2d 145, 
186 Va. 968w 

10 Ariz—Arizona Corp Commis¬ 
sion v Mountain States Tel & Tel 
Co, 228 P 2d 749, 71 Arlz 404 

11. Pa.—City of Pittsburgh v, Penn¬ 
sylvania Public Utility Commis¬ 
sion, 98 A 2d 249, 174 PaSuper 4 


12 Idaho —Application of Pacific 
Tel & Tel Co, 233 P 2d 1024, 71 
Idaho 476 

13 Ga—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 3'8, 203 Ga. 832 

Tex —City of Baytown v General 
Tel Co of the Southwest, Civ App , 
256 S‘W2d 187, refused no revers¬ 
ible error 

Beasons for reversal of order may 

be Included in decree—State ex rel 

Pacific Telephone & Telegraph Co v 

Department of Public Service, 142 P 

2d 498, 19 Wash 2d 200 

14. Utah—^Mountain States Tele¬ 
phone & Telegraph Co v Public 
Service Commission, 142 P 2d 873, 
105 Utah 230, rehearing denied 145 
P2d 790, 105 Utah 266 

62 C J p 110 note 66 

15 US—West V Chesapeake & Po¬ 
tomac Telephone Co of Baltimore 
City, Md, 66 S Ct 894, 296 US 
662, 79 l#.Ed 1640, rehearing de¬ 
nied 56 set 82, 296 US 661, 80 
LEd 471 

Ala —City of Birmingham v South¬ 
ern Bell Telephone & Telegraph 
Co, 176 So 301, 234 Ala 626, fol¬ 
lowed in State v. Southern Bell 
Telephone & Telegraph Co, 176 So 
308, 284 Ala 645 

Mo —^Peoples Tel Exchange v Pub- 

142 


lie Service Commission, 186 SW 
2d 631, 239 Mo App 166 
10 Ala.—City of Birmingham v 
Southern Bell Telephone & Tele¬ 
graph Co, 176 So 301, 234 Ala 626, 
followed in State v Southern Bell 
Telephone & Telegraph Co, 176 
So 308, 234 Ala. 545 
Utah—Mountain States Tel & Tel 
Co V Public Service Commission, 
156 P2d 184, 107 Utah 602, rehear¬ 
ing denied 168 P 2d 935, 107 Utah 
630 

17. Ala—^Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 666, 258 Ala 1 
Utah.—Mountain States Tel & Tel 
Co V Public Service Commission, 
165 P 2d 184. 107 Utah 602, rehear¬ 
ing denied 168 P 2d 935, 107 Utah 
530 

62 C J p 116 note 80 [1] 

18 Ala—Alabama Public Service 
Commission v Southern Bell Tel 
& Tel Co, 42 So 2d 656, 263 Ala 1 
Ariz—Arizona Corp Commission v 
Mountain States Tel & Tel Co, 
228 P 2d 749, 71 Arlz 404 
Wash.—West Coast Telephone Co v 
Department of Public Works of 
Washington, 27 P,2d 328, 176 Wash 
301 

19. Mass —New England Tel & Tel 
Co V Department of Public Utili¬ 
ties, 97 NB2d 509, 327 Mas3 81 
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for the future In passing on a rate order, the 
court should preserve as much of it as possible 
The court may set aside a rate armed at by the 
wrong methods without determining that the rate 
so determined is unreasonable or confiscate ry,^- 
but it has been held that, where the commission’s 
ruling IS correct, it will be sustained on appeal even 
though the ruling was based on an erroneous 
theory 23 On review of the order of the regulatory 
body, the court may remand the matter for proper 
findings where the findings are insufficient to permit 
of a review of the order 24 The court may defer 
determination of an appeal from the denial of a 
temporary increase until the determination of the 
proceedings for a permanent rate increase 2S 

The court in setting aside a rate order should not 
permit a situation to exist where the company is 
without lawful rates 26 Since, as stated supra § 87, 
where rates established by the commission are set 
aside the company has the right to prescribe the 
rates to be charged for its service until a different 
rate is fixed by proper authority, the court m setting 
aside the commission’s order fixing rates or in 
enjoining its enforcement may so pro vide,2 7 or it 


may condition the granting of relief on the compa¬ 
ny’s charging lower rates 23 Where the commission 
has established rates which have not been set aside, 
it has been held that the court cannot enjoin the 
commission frowst interfering with the collection 
by the company of higher rates 29 

Refunds On a statutory review of an order 
increasing rates, it has been held that the court is 
without jurisdiction, on setting aside the increase, 
to direct restitution to consumers, where there has 
been no preliminary injunction or any order im¬ 
pounding the yield from the rate increase 26 Lia¬ 
bility on a bond given to stay the order of the 
commission pending review is governed by the terms 
of the bond and of the statute under which it was 
given 21 It has been held that the commission has 
jurisdiction to direct the repayment of money col¬ 
lected from telephone company subscribers under a 
bond conditioned on the repayment of rates found 
to be excessive 22 Penalties paid by a subscriber 
because of late payment are not excess payments 
within a decree entitling him to refunds of pay¬ 
ments in excess of specified rates 23 A decree fix¬ 
ing a time for the filing of claims for refunds has 


20 Ga—Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 SE2d 38, 203 Ga 832 

21 Maas—^New England Tel & Tel 
Co V Department of Public Utili¬ 
ties, 97 NE.2d 609, 337 Mass 81 

22. Wash—State ex rel Pacific Tel¬ 
ephone & Telegraph Co v De¬ 
partment of Public Service, 142 
P 2d 498, 19 Wash 26l 200 

23. Vt—^Petitions of New England 
Tel & Tel Co , 80 A 2d 671, 116 Vt 
480 

24 NH—New England Tel & Tel 
Co V State, 64 A 2d 9, 9S NH 
353 

R r —^isrew England Tel & Tel Co v 
Kennelly, 98 A.2d 885 
Vt—Petition of New England Tel & 
Tel Co, e6 A2d 136, 116 Vt 494 

£aok of a basic or eBsentlal finding 

may prevent the court from review¬ 
ing a rate order 

NH’—New England Tel & Tel Co 

V State, 64 A.M 9, 96 NH. 363. 

Vt—^Petition of New England Tel & 

Tel. Co, ►ee A.2d 186, 116 Vt 494 

DlsmlBsal without prejudice 

RI—Gardiner V Kewnelly, 98 A-M 
840 ' ‘ ‘ 

86 Ok|,—Southwestern Ihll lei Co 

V State, 214 P2d 717. 3o2 OkJ 

26 Mass—New England Tel Tel 
Co V Department of PubUo.Util- 
iues, 97 NE2d 509, .327 Mass 81 

87 " CSbcpi, /Commis¬ 

sion 'Vt MbunitaAn States Tel & Tel 
Oo , 228. P Sdl 7 ASIC'S!? 40/4 


38. Ga —Southern Bell Tel & Tel 
Co V Georgia Public Service Com¬ 
mission, 49 S E 2d 38, 203 Ga. 832 

Confiscatory rates 

Condition imposed should not re¬ 
strict company to confiscatory rates 
—Southern Bell Tel & Tel Co v 
Georgia Public Service Commission, 
supra 

29 Kan —Southwestern Bell TeL Co 
T State Corp Commission, 319 P 
2d 377. 169 Kan 509 

30 Mo—State ex rel Kansas City 
V Public Service Commisadon, 244 
S W2d no, 362 Mo 786 
Summary judgment of restitutioii 

of money paid by telephone subscrib¬ 
ers under rate increase order subse¬ 
quently reversed could be rendered 
only in proceedings brought for spe¬ 
cific purpose of recovering the mon¬ 
ey in question wherein Issues includ¬ 
ed question whether money should 
be paid to subscribers—^tAte ex rel 
TTanjemH City V Public Service Com¬ 
mission, supra. 

Subject of proceedm^ 

Any moneys paid by telephone sub¬ 
scribers or collected by company 
under rate increase order before it 
wti"' rr\<.i’^*d 1)' ©trcult court were 
no’- the “•■uoji-Ki of statutory pro- 
tcnimg to rtvicw orde^ Within rule 
pj;o-vJLding that court may have in¬ 
herent power to make orders essen- 
■tifil to preserve subject of action dur¬ 
ing its pendency and until flp a l de- 
term^riation —State ex rel * Kansas 
City V. Public Service Commission, 
jsupra , ^ , 


31 Utah —^Mountain States Tel & 
Tel Co V Public Service Commis¬ 
sion, 155 P2d 184, 107 Utah 502, 
rehearing denied l^S P2d 935, 107 
Utah 530 

32 Ohio —State ex rel Ohio Bell 
Telephone Go v Common Pleas 
Court of Cuyahoga County, 192 N 
B 787, 128 Ohio St 663 

SRenn/eseiita'ti-ve action 

One claiming to act for himself 
and all others entitled to money col¬ 
lected from patrons by telephone 
company under bond during rate pro¬ 
ceeding may not maintain action In 
court of common pleas for account¬ 
ing and for appointment of receiver 
to distribute suth funds —State ex 
rel Ohio Bell Telephone Oo v. Com¬ 
mon Pleas Court of Cuyahoga Coun¬ 
ty, supra. 

33 Minn—State v Trl-State Tele¬ 
phone & Telegraph Co, 296 NW 
611, 209 Minn 86 

Set-off 

Where order and bond s-taying op- 
era-tion of p^w rate schedule pend¬ 
ing appeals required telephone com¬ 
pany to keep intact amount of differ¬ 
ence between rates authorized by old 
eahedule and those authorized by new 
one, and to refund differences to sub¬ 
scribers with legal interest from 
‘date pf payment if the new rates 
sb, 9 Uld sustained, subscribers who 
wepe repaid all amounts charged in 
excess of those authorized by new 
1 ’ ■ I ^ interest could not 

I II I t ■! .r should have set 
off amount pt excess charged under 
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been held to impose a binding” period of limita¬ 
tions Unclaimed refunds have been held to be 
the property of the company's The refunds can 
be charged with the fees of counsel appointed by 
the court to represent subscribers.^ Under some 
statutes, rates collected by a telephone and telegraph 
company in excess of the amount fixed by the com¬ 
mission are impounded pending judicial review®"^ 
and the disposition of the impounded funds depends 
on the outcome of the case.^s 

Costs, The commission will not be awarded ex¬ 
cessive and unreasonable costs Where costs are 
ordered to be equally divided, it has been held that 
half should be charged against the company and 
half against refunds to subscnbers 


g. Federal Oommnmcations Commission 

Under the Federal Communications Act, the federal 
communications commission is given Jurisdiction over 
interstate and foreign telephone and telegraph rates 

Under the Federal Communications Act, 47 U S 
C A § 151 et seq, the federal communications com¬ 
mission IS given jurisdiction over interstate and 
foreign telephone and telegraph rates An ex¬ 
ception to such jurisdiction is made in the case of 
a telephone exchange subject to regulation by state 
or local authority, even though a portion of the 
exchange service constitutes interstate communica¬ 
tion -^2 An order of the commission fixing the 
maximum surcharge for urgent messages between 
the United States and other countries has been 
held valid ^3 The commission has jurisdiction to 


old rate against subseQuently accru¬ 
ing bills so as to entitle subscribers 
to discounts for prompt payment j 
thereof.—State v Tri-State Tele¬ 
phone & Telegraph Co , supra, 

34 . US —Illinois Bell Tel Co v 
Slattery, CCA-Ill, 102 F 2d 58, 
certiorari denied Slattery v Illinois 
Bell Tel Co, 59 S Ct 1046, 307 U 
S 648. 83 L.Bd 1627 

35 . US—^Illinois Bell Tel Co v 
Slattery/ supra. 

36. US—^Lackner v Illinois Bell 
Tel Co, CCA,I11, 111 F2d 136, 
certiorari denied 61 S Ct, 27, 311 
US 662, 85 I^Ed. 417 

37 Utah,— ^Mountain States Tel & 
Tel Co V Public Service Commis- 
Edon, 155 P 2d 184, 107 Utah 502, 
rehearing denied 168 P 2d 936, 107 
Utah 630 

38 Utah.—Mountain States Tel & 
Tel Co V Public Service Commis¬ 
sion, supra. 

39 US —Southern Bell Telephone & 
Telegraph Co v Iiouisiana Public 
Service Commission, D.CXa., 15 F 
Supp 1067 

40 US —Ohio Ajsso elated Telephone 
Co V Geiger, D C Ohio, 3 PSupp 
997 

41 US —Ambassador, Inc. v U S , 
AppD.C, 66 set 1161, 326 US 
317, 89 Li Ed 1<37, rehearing denied 
66 set. 1661, 326 US 896, 89 L Ed 
200'6—Southwestern Bell Tel Co v 
XJ S, BC.Mo, 46 FSupp 408— 
R. C A Communications v U S, 
D CJN'Z, 43 FSupp 851 

HI -^Rager V ’Western Union Tel 
Co, 40 INB 2d 606, 813 IllA.pp 589 

The section of Communications Act 
authorizing federal coipmunications 
commission to prescribe just and rea¬ 
sonable charges, after full opportuni¬ 
ty” for hearing, relates only to cases 
where the classification of rates has 
been already fiiced by commissioh and 


is being attacked, and does not relate 
to caaes where a classification or rate 
is being established by the commis¬ 
sion for the first time —^R. C A. Com¬ 
munications V U S,DCNT,43F 
Supp 861 
Finding 

Commission was not required to 
find that charges for urgent messag¬ 
es between the United States and 
foreign countries at ratio of double 
ordinary rates, which ratio was es¬ 
tablished at international Telecom¬ 
munication Conference, were unjust 
and unreasonable as a "condition 
precedent” to making an order re¬ 
ducing ratio to not more than one 
and one half times the ordinary rate 
—R. C A. Communications v U. S, 
supra. 

Evldenoe 

U S —R. C A. Communications v. U 
S, supra. 

Behearlag 

U S —R. C A. Communications ▼ U 
S, supra. 

Trader Xaterstate Ctonuueroe Act 

Tex—.Western Union Telegraph Co 
T Piper, CivApp, 191 SW 817 
62 C J p 96 note 59 [d] 

42, U S.—Southwestern Bell Tel Co 
V U S, DC Mo, 46 FSupp 403 
“Telophoae ezdbange ■ervloe*'' daflaed 
The Federal Communications Act 
defining "telephone exchange service” 
as service within a connected system 
of telephone exchanges within thser 
same exchange area furnishing sub¬ 
scribers Intercommunicating service 
of the character ordinarily furnished 
by a single exchange and which is 
covered by the exchange service 
charge means that which is covered 
by exchange service charge accord¬ 
ing to the charges, classifications, 
practices, services, facilities, or reg¬ 
ulations of the exchange, since the 
word ‘‘cdiarge’’ does not invariably 
I signify the singular—Southwestern 
*BeU Tel Oo v U S, supra. 



Toll service 

Under Federal Communications Act 
defining telephone toll service, a 
"toll service” is not only between 
different exchange areas, but It is a 
service for which there is made a 
separate charge not included in con¬ 
tract with subscribers for exchange 
service—Southwestern Bell Tel Co 
V U S, supra 

Bnlaigemeut of telephone exchange 

Where telephone company to meet 
demands within Kansas City area ab¬ 
sorbed suburban and other nearby 
telephone exchanges, both in Kansas 
and Missouri, and consolidated the 
entire service Into Kansas City Dis¬ 
trict Exchange Area which was di¬ 
vided into zones and for Interzone 
communications, whether interstate 
or intra-state, message rates were 
prescribed and exacted In accordance 
with EKihedules approved by proper 
authorities in both states, the fed¬ 
eral communications commission was 
without jurisdiction to regulate In¬ 
terstate interzone message rate® in 
such area notwithstanding prior to 
establislunent of the District Ex¬ 
change Area the commission had ju¬ 
risdiction of toll charges on Inter¬ 
state toll service between the ab¬ 
sorbed exchanges —Southwestern 
Bell Tel Oo v S, supra 

US —R C A Communications 

V U S, DC.N.T, 43 FSupp 861 

Parttonlar objectloiu 

Order was not invalid because it 
impaired obUgation# entered Into by 
radio-telegraph companies of the 
United States with foreign countries 
or nationals, or on ground that it 
Interfered with prerogative of the 
president of the United States to ne’- 
gotiate treaties, or on ground that 
it was directed agadnst foreign coun¬ 
tries or their n'tttionals, noi'MtH''^ 
standing order Indirectly > affected 
them, fnS.smuch as they shared in a 
Joint rate with persons within 
United States—^R, O A, Comjnu|ilica- 
tions ’V U a, ^pra. , - *' 
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regulate and fix the charges made by hotels and 
other private branch subscribers for interstate and 
foreign telephone and telegraph service,and an 
action may be maintained to enjoin a violation of 
its orders *6 

§ 91* Persons Entitled to Service at Particu¬ 
lar Rates 

In determining the persons entitled to service at 
particular rates, the terms of the telephone and telegraph 
rate schedule are to be construed in the light of its 
purpose. 

In determining the persons entitled to service 
at particular rates, the terms of the telephone and 
telegraph rate schedule are to be construed m the 
light of Its purpose^® A physician who conducts 
his business at his home has been held to be subject 
to business rather than residence rates for his tele¬ 
phone service.'^^ 

Government rate Under the provision of the 
federal Post Roads Act of July 24, 1866, that tele¬ 
grams between the several departments of the gov¬ 
ernment and their officers and agents shall be trans¬ 
mitted by certain telegraph companies at such rates 
as the postmaster general shall fix annually, and 
which are commonly referred to as "government” 
rates, the government and all persons and corpora¬ 
tions constituting departments or agents of a de¬ 
partment of the government are entitled to have 
the benefit of such rates for their messages on of- 
fiaal business/ 8 but no others have such right ^9 
It has been said that no distinction is to be made, 


in applying the government rates, between messages 
on official business sent to persons within the sev¬ 
eral departments of the government and persons out¬ 
side, since the importance to the United States of 
secunng the lower rate for official messag’es is the 
same, whoever the addressee The federal statute 
placing telegraph companies under the supervision 
of the Interstate Commerce Commission did not 
abrogate or modify the scope or affect the applica¬ 
tion of the Post Roads Act as to government rates 

Press rates have been held to apply only to mes¬ 
sages addressed to newspapers, press associations,, 

etc, sent by duly accredited correspondents, and 

not to publiaty releases sent by a government 
agency 

Partnership rate Where a particular rate has 
been established for telephone service to copartner¬ 
ships, persons conducting a copartnership as to 
particular affairs or activities are entitled to service 
at such rate in offices occupied by them as partners, 
although each engages in individual activities along 
other lines 

§ 92. Additional or Special Charges 

Ordinarily a telephone company may make an addi¬ 
tional charge for the installation or removal of Instru¬ 
ments furnished for the use of a patron 

Unless a statute or contract provides otherwise, 
a telephone company is entitled to exact reasonable 
charges, additional to the regular rates for its serv¬ 
ice, for the installation and removal of instruments- 
furnished for the use of a patron, or the connection 


44 IT S —^Ambassador, Inc v U S , 
Ai)pr».'G, 66 set. 1161, 826 US 
317, 83 LiEd. 1637, rehearinff de¬ 
nied 66 set. 1661, 326 US 896, 
89 L^Jd. 2006 

BefiTUlatioiji by talephone oompany 

The cQmnafsslon has Jurisdiction to 
determine, in the first instance, 
whether the telephone company's 
regulation, prohibiting hotels and 
other private brumch exchange sub¬ 
scribers from ^larging more than 
regular toll oliiEUJges for Interstate 
and foreign, tedep^or^e service, is un- 
reu$onabl,e.^,A^bassador, Inc. V y. 
supra. 

4B US —Ambassador, Ihc. 1r ‘ S , 
Supra, ’ 

I ^ ^ 

Hotel enjoined-. , 

In action by united States'to re¬ 
strain telephone companies from fur¬ 
nishing service to hotels exacting 
charges for fumlshifig^service to oth¬ 
ers in violation of telephone reguta- 
tlons, the hotebe fdrnifehlng such 
services were also propeirly joined aSa 
parties ide£endeen.t, a^d ap injunotion 
reptoali^^ viol!a::iaons /by- ho- 

86 C J 


tels was within the discretion of the 
trial court, although telephone com¬ 
panies were not enjoined—Ambassa¬ 
dor, Inc V U S, supra. 

46 Ohio —Building Industries E3x- 
hiblt V, Public Utilities Commis¬ 
sion, 80 lTE2d 836, 150 Ohio St 
261 

"Joint users” 

Where owner of office building sub¬ 
scribed for ^''measured'* telephone 
service, and through a oentral 
switchboard, located in building and 
connected with one hundred thirty- 
nine telephones and twenty-eight ex- 
tenaiona, allowed tenantjs to use such 
service, owner and tenants were not 
“joint users'* within meaning of tele¬ 
phone company's tatlTC providing that 
'Joint usorfa” m'i*»t be located on sub¬ 
scriber's premises and in eafiie oflftoe 
or suite of offices or In ^aii‘'offi,'oe-‘lini 
mediately adjacent to and connected 
therewith—Building Industr|^e|. 
hlbit v^ Public Utilities 
sifpra. t 

47 U T,r—EJohacker v nJCew York 
Tel. Co, 30 J^e?-§.2id 723/-1 ^outtpn 



dismissed 38 NY3 2d 385, 263 App. 
Div 957 

48 U.S—Western Union Telegxapht 
Co. V U S, 115 CtCl 196 

62 C J p 117 note 83, 

49 US —^U S Shipping Board! 
Emergency Fleet Corporation v 
Western Union Telegraph Co, APP' 
U.C, 48 set 198, 276 U,S. 415, 72* 
XiEd 846 

62 C J p 117 note 84 

50 US'—^U S Shipping Board 

Emergency Fleet Corporation v 

^Western Uhlon Telegraph Co., su¬ 
pra. ' 

62 C J, p 118 note 86 

61. U.3—U. S Shipping Board. 

Emergency Fleet Corporation v 
Westetn Union Telegraph Co , su- 
. PPt. , 

52 U,‘S''^‘Western Union Telegraph 
g<h 115 UtCl 196 

63^ rWfestern Union Telegraphi 

V U. S, supra 

;5i4., N.C—^anulng v, Interstate- 

Telephone & Telegraph Co , 60 S,E 
1134, 147 NO 298 

,62 C J p IIS note 88. 
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and disconnection of its service but no additional 
or greater charge may be made for short term serv¬ 
ice than for longer terms, under the guise of an 
installation charge ^5 No charge as for a removal 
or remstallation may be made -where a patron va¬ 
cates premises in which a telephone has been in¬ 
stalled and another moves in and contracts for the 
service, no actual removal of the instrument being 
made 57 

Reasonableness The reasonableness of a compa¬ 
ny’s charges for installation, removal, or the like, 
IS to be determined as a matter of administrative 
regulation, and not with reference to, or on the 
basis of, the value of the company's property's 

§ 93 Payment and Collection of Rates and 
Charges 

It Is the duty of a telephone subscriber to pay Just 
bills for the service Unless restricted by law or contract, 
a telephone company may require that its services be paid 
for In advance 

It IS the duty of a telephone subscriber to pay 
just bills for the service 59 Unless provided other¬ 
wise by statute, a telegraph or telephone company 
or the like is not required to receive pajnnent of 
charges for its service in money, but may accept 
compensation in such form and medium as may be 
acceptable to it 

Ttme and place of payment Where a contract 
for telegraph or telephone service is in writing, 
and provides that it shall not be varied except by 
a writing duly executed, an oral agreement for the 
payment of charges at another time®^ or place®^ 
than that presenbed by the contract is void Ex¬ 
cept as It may have contracted otherwise, a company 
may by rule require charges to be paid by a certain 
day of each month, under pain of discontinuing the 


service,®^ and a municipality vested with power to 
regulate such companies and their service may pre¬ 
scribe the time when bills for charges shall be pre¬ 
sented and become payable Where a contract 
is silent as to the place of payment, it is implied 
that payment shall be made at the patron’s residence 
or place of business, ®5 but a company may by rule 
require payments to be made at its office ®® 

To whom payment may he made A payment of 
any charges due on a telegram to the messenger boy 
delivering the message is payment to the company, 
since the messenger is the agent of the company and 
not of the addressee and the rule is not affected 
by the fact that the amount paid is the same as 
that which the company owes to the messenger for 
making the delivery A tender of telephone 
charges to a lineman not authorized to receive pay¬ 
ment IS ineffectual ®9 

Tender of exact amount It has been held that 
it IS the duty of a patron to tender the exact amount 
of the usual charge for a company’s service,'^® and 
that one tendering a larger amount cannot complain 
of the failure or refusal of the company or its agent 
to accept it and make change therefor.'^l 

Payment in advance In pursuance of its gen¬ 
eral power to make reasonable regulations and to 
require compliance therewith by its patrons, a com¬ 
pany may, unless restricted by law or by contract, 
require payment for its service in advance, and 
may refuse or discontinue service to a patron fail¬ 
ing to make such payment "^2 An agreement that a 
patron may pay at the end of each month, instead 
of in advance, is terminable at the option of either 
party, on reasonable notice, where it is indefinite as 
to duration ,78 and, where a written contract for 
service is by its terms to continue until terminated 

a 


55 Mo —State ex rel Southwestern 
Bell Telephone Co v Public Serv¬ 
ice Commission, 233 S W 436, re¬ 
versed on other grounds 43 S Ct 
644, 262 US 276, 67 L. Ed 981, 31 
A.LR 807 

62 C J p 118 notes 91, 92 

56 Mo—State ex rel Columbia Tel¬ 
ephone Co V Atkinson, 195 SW 
741, 271 Mo 28 

■63 C J p 118 note 93 

57 Mo—State ex rel Columbia Tel¬ 
ephone Co V Atkinson, supra. 

58 Mo —State ex rel Columbia Tel¬ 
ephone Co. V Atkinson, supra 

59 SC —^Hiers v Southeastern Car- 
ollnas Tel Co. 68 S E 2d ■693, 216 
SC 437 

50 Fla —State v Peninsular Tele¬ 
phone Co, 76 So 201, 73 Fla. 913, 
10 ADR 501 

62 C J p 119 note 97, 


01 Mont —Ashley v Rocky Moun¬ 
tain Bell Telephone Co, 64 P 766, 
25 Mont 286 

62 Wis “State V Kenosha Home 
Telephone Co, 148 NW 877, 158 
Wis 371 

63 Ind —Irvin v Rushville Co-oper¬ 
ative Telephone Co, 69 HE. 268, 
161 Ind 524 

64. Tex—Southwestern Telegraph 
& Telephone Co, v City of Dallas, 
Civ App , 131 S W 80, reversed on 
other grounds 134 SW 321, 104 
Tex 114 

Regulation in general see supra § 74 
et seq, 

65 Wis —State v Kenosha Home 
Telephone Oo, 148 HW 877, 158 
Wis 871, AnnCasl916E 365 

66 Wis —State v Kenosha Home 
Telephone Co, supra 
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67. Ala—Western Union Telegraph 
Co V Boteler, 62 So 821, 183 Ala 
467 

68. Ala—Western Union Telegraph 
Co V Boteler, supra 

69. Tex—Southwestern Telegraph & 
Telephone Co v, Duckett, 127 S W 
866, 60 Tex Civ App 117 

70 N'T—Dale v Western Union 
Telegraph Co., 168 NTS 783, 181 
App Div 292 

62 C J p 119 note 9 

71 NT—^Dale v Western Union 
Telegraph Co , supra 

72 Neb —^Buffialo County Telephone 
Co V Turner, 118 NW, 1064, 82 
Neb 841, 130 Am.S^R 699, 19 DR, 
ANTS, 693 

62 C.J p 119 note 13 

73 NC—Woodley v Carolina Tele¬ 
phone & Telegraph Co, 79 SE 698, 
163 NC 284t Ann Cas,19X43Ds 1X6, % 
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by the companj, an oral agreement, supplementary 
to the contract, for payment at the end of each 
month IS terminable at the company’s option Or¬ 
dinarily nothing less than an actual tender of the 
amount of a payment due in advance is sufficient 
to entitle a patron to complain of a refusal on the 
part of the company to furnish its service or fa¬ 
cilities 

Penalty for late payment Unless otherwise pro¬ 
vided by law or by a contract, a telegraph or tele¬ 
phone company has a right, m pursuance of its 
authority to prescribe reasonable rules and regula¬ 
tions for the conduct of its business, to make a rea¬ 
sonable additional charge if its regular rates and 
charges are not paid within a specified time after 
they are due The reasonableness of such a 
charge or penalty is primarily a matter of regula¬ 
tion under the state’s general supervisory power 
over such companies 

§ 94 - Actions to Compel Payment 

Genera! rules apply to actions to enforce payment for 
telephone and telegraph services 

Actions by a telegraph or telephone company 
or the like to enforce payment of its rates and 
charges for its service and facilities are governed by 
the usual rules applicable to other civil actions 
In an action to collect charges the subsenber can¬ 
not attack the validity of rates which have been ap¬ 
proved by the regulatory commission 

§ 95 - Refund and Recovery of Over¬ 

charges 

It has been held that excessive charges for telegraph 


or telephone service voluntarily paid without mistake, 
fraud, or duress cannot be recovered 

In accordance with the general rule relating to 
the recovery of voluntary payments, excessive 
charges voluntarily paid for telegraph or telephone 
service cannot be recovered by a patron in the ab¬ 
sence of fraud, mistake of fact, or other ground for 
annulling the contract It has been held, however, 
that pa>ments for such service are not voluntary 
within the meaning of the rule precluding recovery 
of payments voluntarily made,*^ but there is also 
authority that, in the absence of mistake of fact 
or fraud, payments for residence telephone service 
in excess of the legal rates therefor are not re¬ 
coverable, since, under such circumstances, there 
IS no business exigency which amounts to compul¬ 
sion Overpayments made by mistake may be 
recovered in an action to recover charges in ex¬ 
cess of the rates fixed by the state public utility 
commission, where the company has not appealed 
from such order, or sought to set it aside or to have 
Its enforcement enjoined,'it cannot assert as a 
defense to the action that such rates are inadequate 
or confiscatory 8^ One suing to recover an over¬ 
charge has the burden of proving the overcharge 8® 
General rules have been applied as to the weight and 
sufficiency of the evidence in an action to recover an 
overcharge 86 

lunsdichOH of proceeding for recovery Some 
statutes confer authority on a commission or board 
to compel the refunding of excess charges col¬ 
lected by a telegraph or telephone company.ST x 
statute giving the commission authority to deter¬ 
mine the reasonableness of rates and to direct the 


74. NC—Woodley v Carolina Tele¬ 
phone & Telegraph Co , supra. 

75 Ark —Smith v Southwestern 
Telegraph & Telephone Co, 158 S 
W 976, 109 Ark 85 

76 Mich —Traverse City v Citizens' 
Telephone Co, 161 NW 983, 195 
Mich 373 

62 C J p 120 note 19 

77. Mich —Traverse City v Citizens' 
Telephone Co, supra. 

62 aJ p 120 note 20. 

78 MJich —'Union Telephone Co v 
Ingersoll, 144 iNW 560, 178 Mich 
187, 52 LRA.,lSra , 713 

Pa—Bell Tel Co v Pinchot, Com PI, 
4 Monroe li.R 75, 

62 C J p 120 no,te 21 

79 Gal —^Southern California Tel 

Co V Carpenter, 171 P 2d 142, 76 
C!al^Al>fr2d 336 ‘ 1 

Judicial i^vieW Of order as to rates 
see Si 90 ‘ 

80 HI —inipaia Ol^s Ob v, tJblca- 

/ ^ V J- I 


go Telephone Co, 85 KB 200, 234 
in 635, 18 IiRA,K,S, 124 
Wash—Cavers v Home Telephone 
& Telegraph Co of Spokane, 201 P 
20, 117 Wash. 299 

81. Okl —^Ploneer Telephone & Tele¬ 
graph Co v State, 138 P 1033, 40 
Okl 417 

62 G J p 120 note 25 
82 Wash-—Cavers v Home Tele¬ 
phone & Telegraph Co of Spokane, 
201 P 20, 117 Wash 299 
83. NT—Kew York Tel Co v 

Board of Education of City of El¬ 
mira, 200 KB 663, 270 NT 111 
84 ^ Okl —Pioneer Telephone & Tele¬ 
graph Co V State, 138 P. 1033, 40 
Okl 417 

85 Kan—Tri-State Hotel Co v 

Southwestern Bell Tel Co , 126 P 
2d 728, 165 Kan, 358 
86. Kan.^—Tri-State Hotel Oo v 

Sot^western Bell Tel Co, supra 
1^7 Pa—^Bell Tel do of Penns^lva- 
Uia'v. Pennsylvania Public Utility 



Commission, 197 A. 783, 130 Pa- 

Super 614 

62 C J p 120 note 3Q 

Tima of overcharge 

Determination of public utility 
commission that telephone rate 
charged, or classifioatioa fpr pur¬ 
poses of fixing rates, was Unreason¬ 
able at date of investigation does not 
establish that such rate or classifica¬ 
tion was unreasonable in the past, 
which depend® on facts found by 
commission as disclosed by the rec¬ 
ord; reparation order requiring tele¬ 
phone company to refund difference 
between allegedly discriminatory 
rate charged and rate found by prior 
order to be proper, which was based 
on prior order finding that rate 
charged "is unjustly discr'iminatory" 
and did not include finding that rate 
was discriminatory in the past or 
had not been charged in good faith, 
was erroneous—^Bell Tel Co of 
Pennsylvania v Pennsylvania Public 
I Utility Commission, supra. 
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reftmd of excessive charges does not, however, de- Whai constitutes overcharge An OV'ercharge re- 
pnve the courts of jurisdiction of an action for the suits when the rate exacted of a patron is unreason- 
recovery of charges in excess of rates fixed by able,®® and also when the rate exacted of one 
contract, where the commission has not acted to patron is m excess of that charged to the public 
modify such contract rates.®® generally 

VTTT. FEDERAL WAR-TIME CONTROL 

S 96 Basis of Control I presenbed a schedule of rates and charges The 


The president may be enpowered, during the con¬ 
tinuance of an existing war or threat of war, to take 
possession and control of any telegraph, telephone or 
•radio system 

By a joint resolution of congress approved July 
16, 1918, the president of the United States was 
-empowered during the continuance of the war then 
existing to take possession and control of any tele¬ 
graph, telephone, marine cable, or radio system, or 
any part thereof, whenever he should deem it neces¬ 
sary for the national security so to do, and to op- 
cerate It for the duration of the war, provided just 
compensation, to be determined by the president, 
should be made for such possession, control, and 
•operation Thereafter, by proclamation, the presi¬ 
dent took possession and assumed control of each 
and every telegraph and telephone system, and all 
eqiupment and appurtenances thereof, from and aft¬ 
er midnight of July 31, 1918, and declared that the 
possession, control, and operation of such systems 
should be exercised by and through the postmaster 
g-eneral;®^ and by a subsequent proclamation the 
president assumed control, possession, and supervi¬ 
sion of each and every marine cable system and 
every part thereof, and, as m the case of telegraph 
and telephone lines, conferred authority on the 
postmaster general to carry out the provisions of 
the proclamation 

Under the authority so g^ven the postmaster gen¬ 
eral, by order, assumed possession and control of 
such lines and systems, and operated them,®® and 


conferring of such authority on the president was 
within the war powers of congress,®® and was not 
unconstitutional as failing to make adequate pro¬ 
vision for compensation to the owning companies®® 
or as taking their property without due process ®'^ 
The question whether the conditions were such as 
to make the assumption of control expedient and 
necessary lay wholly within the discretion of the 
president, and the exercise of his discretion was 
not subject to review by the courts 

The Communications Act of 1934, as amended, 47 
U.S C A § 606, confers similar powers on the 
president when there exists a state or threat of 
war 

§ 97. Scope and Extent 

Federal control In time of war extends to the com¬ 
plete possession and control of the telegraph and tele¬ 
phone systems, which are operated as governmental 
agencies, but leaves unaffected the ownership of the lines 

Under the joint resolution of congress providing 
for federal control of telegraph, telephone, and 
cable systems, which, being a war measure, was to 
be liberally construed,®® the president had power to 
take complete possession and control thereof to 
enable the full operation of the lines embraced in 
the authority,^ and, by virtue of the president’s 
proclamation, the United States acquired the com¬ 
plete and undivided possession and control of such 
systems,® to the entire exclusion of the owning 
companies,® and the employees of such dompanies 


BS Wash—State v Superior Court 
for Spokane County, 188 P 404, 
110 Wash 896 

JST T —Postal Telegraph-Cable 
Go. V Associated Press, 127 NE 
26&, 228 NT 870 

BO» NT^Pbstal Telegraph-Cable 
Co 'Vi A»9oo4ated Press, supra. 

SI. U S -r-IDakota Cent, Telephone 
,Co V,. State of South, Dakota, S D, 
89 set 607, ^0 UB 163, 63 LEd. 
OlQr 4 18^& 

*62 C.Jk p 121 note 86 

32 S^^olmnArdlaa Cable Co v 
BuMeson, NT.,' 39 S-Ct. 612^ 250 

US 360, 63 LEd rOSD*' ' 

1 ? < 

93. US—Dakota i' T ’ijli • 
Co V State of " iJi Du.]kOi<i, '•D, 


39 set 507, 260 US 163, 63 L Ed 
910, 4 ADR 1623 

62 C J p 121 note 38 

94. US —Commencial Cable Co v 
Burleson, N.T, 89 S Ct 612, 260 U 
S 360, 63 LEd. 1080' 

62 C J p 121 no-te 89 

95. US -—Dakota Cent Telephone 
Co V State of South Dakota, S D, 
39 set 607, 260 US 163, 63 D Ed 
910, 4 AD R 1623 

62 C.J p 12,1 note 40 

96 US —Commercial Cable Co v 
Burleson, DC.NT, ,256 p, ,99, xe- 

I versed on other grounds 89 SCt 

, j512. 260 US 360, ’63 D Ed 1030. 

HDv«Read v Central Cnion Tele- 
p^oine Co,,. 213 Ill App 246 

)I48 


97. m,—Read V central union Tele¬ 
phone Co, supra^ 

98 Ill—^Read V Central Union Tel- 
I ephhna Co , supra, 

99- US —Southwestern Telegraph & 
Telephone Co v City of Houston, 
DC Tex.* ^,66 F.,690. , 

1. U SJ—Dakotet Cent Tolephone Co 
V State of South ^Dakota, S-P-. 39 
set 507. f30 US 161, 63 D,Ed 
910, 4 A 1 R 1623 

9 Ala—Can date v Westein Union 
Tel*-gi«ph Co, 85 So 10, 203 Ala 

Test—^Western Unipn Tel,e^aph* Co, 

, V Wallace, ClvApp, ^36 S W< 232 

3 Tex.—^Western Union i Telegraph. 
Co V, COhditt, Civ App, 2^^3 
23^4« 
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ceased to be such and became agents and employees 
of the United States,^ so that the companies retained 
no control over either their property^ or their em¬ 
ployees,® or any control over their rates and charg¬ 
es,7 during the period of government operation 
Similarly, where the postmaster general, as was 
proper for him to do,* operated lines through re¬ 
ceivers who were in possession thereof at the time 
the property was taken over by the government, 
such receivers in continuing to operate such lines 
acted no longer as receivers but became agents of 
-the postmaster general ^ 

The lines were operated by the government as its 
own agenaes,io and telegraph and telephone serv¬ 
ices afforded to the public during the period of 
such operation were given, not as a matter of nght 
which the public could demand, but as a matter of 
discretion on the part of the United States Only 
the telegraph and telephone systems and property, 
“however, as distinguished from the owning compa¬ 
nies, were taken over by the government,and each 
company’s corporate entity and franchises remained 
unimpaired in its hands.^* 

§ 98 Effect on Particular Matters 

The effect of federal war-time control on rates 
and charges, on the rights of action accruing before 
federal control, and on rights of action accruing 
dunng federal control is discussed infra §§ 99-101 

Examine Pocket Parts for later cases. 

§ 99 -Rates and Charges 

Under federal control of telegraph and tetephone lines 
during time of war, the power of the states to prescribe 
rates and charges may be suspended, and the United 
States, acting through a designated officer, may fix the 
rates to be charged 

During the period of federal control of tele- 

•-4 Ala-—■'Western Union Telegraph, 

Co V. Ijaslle, 84 So 864 , 17 AJa- 
App 303 

Tex.—^Western Union Telegraph Co 
V Wallace, ClvApp, 236 SW 282 

5 Ala.—^Western Union Telegraph 
Co. V Glover, 86 So 154, 17 Ala. 

App 374. , 

Ala.—Union Telegra-Ph 
Co V. Glover, supra. 

•7 Colo—Mounta n States Telephone 
& Telcgra,)h Co \ City and County 
of ,r[Gm.cr, 201 P 1024. 70 Colo 
877^ ; ^ 

it, 1 . I- I j 

^ 8 * -i^Reall-V “Central tJhion Tele¬ 
phone Oo, 213 Ill.App 246 ' ' 

A. Hi ®fead: y. SGen'^al Unlbh T'feile- 
phond efo-r suSpia i * ^ ^ 

:3.0. Tmc —Wi^ern^ tj^on 'Telegraph 


gmphs and telephones the power of the state au¬ 
thorities to prescribe rates and charges for such 
services was suspended,l** and the United States, 
acting through the postmaster general, had authority 
to fix the rates to be charged, including those for 
local and mtra-state service, notwithstanding the 
provision of the joint resolution of congress, under 
which the federal control was assumed, that noth¬ 
ing therein contained should be construed to im¬ 
pair or affect the lawful police regulations of the 
several states ^5 The collection by a company, un¬ 
der schedules approved by the postmaster general, 
of rates higher than those determined by the state 
authorities to be reasonable did not impose on it any 
duty to refund the excess, under an undertaking 
entered into by it before federal control to refund 
any charges collected by it which should he found 
to be excessive or illegal 

§ 100. - Rights of Action Accruing before 

Federal Control 

A cause of action, accruing before federal control of 
a telephone or telegraph system, could be maintained 
against an owning company, but a judgment thereon 
could not be enforced against Its property while the 
United States was in possession of the property 

The possession and control by the federal gov¬ 
ernment of a telegraph or telephone system did not 
prevent the institution and maintenance of an ac¬ 
tion against the owning company on a cause ac¬ 
cruing prior to the assumption of such control by 
the government,although any judgment recovered 
against the company could not be enforced against 
its property while the United States was in posses¬ 
sion thereof It was held that service of process 
in such an action was binding on the company when 
made on a managing agent operating its system dur¬ 
ing the period of federal control,^® hut a view to 
the contrary was also taken,2® under the general 

89 set. 607, 250 US. il68, L 
Ed 910, 4 A-KR 1628 
62 C J p 122 note 61. 

16 Colo—^Mountain StMrfes Tele¬ 
phone & TelegTa4>h Co v City and 
County of Denver,, 201 'P 1024, 70 
Colo 377 

17 NY —^McPhilflps V New Torft 
Telfrl^one Co, 3^87 NYS. 183, 196 
Appt)lV 643. 

N Y U-McPhinips V New York 
Telephone Co, supra. 

Kan ^Brockvllle v, Southw'est- 
er^ Hell Telephone Co, 190 P 778, 
1'07 Kan, 130, rehearing- denied 191 
jP ,678^ ,107 Kan 829 
Tex—Western Union Telegrraph Co 
V First State Rank & Trust Co, 
Civ App, 241 SW 789 
ao. Ala.—Western Union Telegraph 
Cb. v ^asUe, 84 So 864, 17 Ala. 
ApP 203 


Co V Conditt, Civ App, 223 SW 
234 
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Co V Glover, 86 So 164, 17 Ala. 
App 374 
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Co V Poston, SC, 41 set 598, 
266 US 662, 65 UEd 1167 
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Oo V Call, Fla., 256 P 860, 167 
COA. 178, 
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i-.., v.', \\ \ ,. I J, '0 

62^9.1 p l^2^pote ^ ^ 

l4 <Waii^’-*-State ^ Hxtbllo Service 
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rule that the persons operating the lines and sys¬ 
tems were employees of the government and not 
of the respective owning companies 

§101 - Rights of Action Accruing dur¬ 

ing Federal Control 

On a cause of action accruing during a period of 
federal control, a telephone or telegraph company is not 
liable, and an action against the United States may not 
be maintained unless it consents to be sued 

During such period for which their lines and 
systems were in the possession and under the con¬ 
trol of the federal government, telegraph and tele¬ 
phone companies were not liable for any negligence 
in the operation thereof,^! as for any failure to 
transmit or deliver messages, or delay m the 
transmission or delivery thereof,^3 or for failure to 
transmit money by wire,^* nor were they liable for 
any damages resulting during such period from 
a defective or dangerous condition of the properties 
or lines or negligence in the management there¬ 
of,or for any acts or omissions of their former 
employees while engaged m the operation of their 
systems,^® regardless of whether or not the in¬ 
jured person had any remedy against the United 
States27 and of whether or not the operatives’ 
agency for the government, rather than for the com¬ 
panies, was disclosed to him 

A company under federal control, being an agent 
of the government, was not liable for a. breach of 
a contract to transmit a message, made during the 
period of control 

No action could be brought or maintained against 
the United States by reason of its operation of 
telegraphs and telephones except where, and to the 


extent that, it had consented to be sued 30 In any 
action to restrain acts by or under the authority of 
the postmaster general, he was a necessary party, 
and the action could not be maintained against his 
operating agents 

§ 102 Termination of Control and Redelivery 

The statutory termination of federal control renders 
governmental rates inoperative, reestablishing company 
rates suspended during the period of control, and the 
return of their properties to the owning companies does 
not make them liable for any cause of action accruing 
during federal control 

On the passage of the act of congress repealing 
the joint resolution under which federal control of 
telegraphs and telephones had been assumed, and 
directing the redelivery of the lines and systems to 
their respective owners, which act was earned into 
effect by an order of the postmaster general direct¬ 
ing such return and redelivery at midnight on 
July 31, 1919, the possession and control of such 
systems ceased, and the respective owning compa¬ 
nies resumed the operation of their lines 32 Under 
the provision of such repealing act that the existing 
rates as established or approved by the postmaster 
general should continue in force for four months 
unless sooner modified by the authorities having 
jurisdiction, rates prescribed by a company’s fran¬ 
chise or contract made pnor to the assumption of 
federal control did not again become effective until 
the expiration of such four-month period ,33 but 
at the end of such period the rates fixed by the 
postmaster general became inoperative,3^ and those 
established before the assumption of federal con¬ 
trol again went into effect, having been merely sus¬ 
pended by the prescription of new rates by the 
postmaster general, and not abolished thereby 35 


21 us —Western Union Telegraph 
Co V Poston, SC, 41 S Ct 698, 
266 US 662, '65 L Ed 116T 

NT—^Wilks V New York Telephone 
Co, 153 NB 444, 243 NY. 361 

62 CJ p 122 note 68 

23. Okl —Western Union Telegraph 
Co V Beach, 211 P 1034, 88 Okl 
73 

62 C J p 122 note 69 

23 US —Western Union Telegraph 
Co V Poston, SC, 41 S Ct 698, 
266 U.S 662, 66 L Ed 1157 

62 C J p 122 note 70 

24. Kan —Dessery v Western Union 
Telegraph Co, 192 P 728, 107 Kan 
626 

25 Ga.—Wynn v Southern Bell Tel 
& Tel Oo, 147 SB 423, 39 GaApp 
443 

62 C J p 123 note 72 

28 US—^Western Union Telegraph 
Co V. Poston, SC, 41 S Ct 698, 


266 US 662, 66 L Ed 1167—^Ameri¬ 
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Spring, CCAWVa, 280 P 386 

37 US—Western Union Telegraph 
Co V Poston, SC, 41 set 598, 256 
US. 662, 66 LBd 1157 

Tex —^Western Union Telegraph Co 
V Wallace, CivApp, 236 SW 282 

28 Ala.—Western Union Telegraph 
Co V Glover, 86 So 154, 17 Ala. 
App 374 

Kan —Dessery v Western Union Tel¬ 
egraph Co, 192 P 728, 107 Kan 
626 

62 C J p 123 note 76, 

29 Ala.—Western Union Telegraph 
Co V Glover, 86 So 154, 17 Ala 
App 374 

30 Mass—Public Service Commis¬ 
sion V New England Telephone & 
Telegraph Co, 122 N.B 567, 232 
Mass 466, 4 A.Li R 1662, afiSrmed 
39 set 611, 250 US 195, 63 L Ed 
934 


31 Okl—Southwestern Bell Tele¬ 
phone Co V State, 181 P 487, 76 
Okl 42 

32 Mo —State ex rel Southwestern 
Bell Telephone Co v Public Serv¬ 
ice Commission, 233 SW 426, re¬ 
versed on other grounds 43 S Ct 
644, 262 US 276, 67 LEd 981. 31 
A,L.R. 807 

33 Tex —Texas Telephone Co v 
City of Mart, CivApp, 226 SW 
497 

62 C J p 123 note 82 

34 Mo —State ex rel Southwest¬ 
ern Bell Telephone Co v Public 
Service Commission, 233 SW 426, 
reversed on other grounds 43 S Gt 
644, 262 US 276, 67 LEd 981, 31 
A.LR 807 

35 Mo—State ex rel Southwestern 
Bell Telephone Co v Public Serv¬ 
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The return of their properties to the owning com¬ 
panies, or the receipt thereof by such companies, 
did not make them liable for negligence or for 
any character of obligation, whether growing out 
of contract or of tort, made or committed during 
the period of federal control 36 

§ 103. Compensation 

Where the president Is authorized by congress to 
determine the compensation to be paid the owning com¬ 
panies, whether the president acted wisely or to the 


best advantage In exercising such authority Is not a 
proper inquiry for the courts. 

The joint resolution of congress authorizing the 
president to assume possession and control of tele¬ 
graphs and telephones, and the like, having au¬ 
thorized the president to determine the compensation 
to be paid the owning companies, the courts had no 
authority to inquire whether he, or the postmaster 
general acting under his authority, acted wisely or 
to the best advantage in contracting with a com¬ 
pany as to its compensation, or whether the com¬ 
pensation so fixed was proper 37 


IX. PENALTIES 


§104 In General 

Statutes in some Jurisdictions Impose penalties on 
telephone and telegraph companies for violations of their 
public duties, some being designed to prevent discrimi¬ 
nation, or applying only to willful or intentional acts, 
and others including negligent acts or omissions 

Statutes in some jurisdictions impose penalties 
on telephone and telegraph companies for viola¬ 
tions of their public duties 38 Such statutes are not 
unconstitutional3 9 except in so far as they attempt 
to regulate or interfere with interstate commerce 
The statutes vary both as to their terms and their 
objects, some being designed merely to prevent par¬ 
tiality or discrimination,'^^ or applying only to will¬ 
ful or intentional acts,^3 ^nd others including within 
Iheir application negligent acts or omissions ^3 

Qrdmarily it is held that the remedy provided by 
such statutes is merely cumulative,and that the 
penalty is not in the nature of liquidated damages,^® 
but rather in the nature of a punishment for breach 
of a public duty,^® and that a recovery of the pen¬ 
alty IS not a bar to an action for damages How¬ 


ever, where the entire matter of regulating tele¬ 
phone rates has been conferred on a state railroad 
commission, and remedies have been provided for 
violations of the law, proceedings for penalties un¬ 
der general anti-trust laws are not maintainable 
for an alleged unlawful discrimination ^3 It is not 
necessary, in order to recover a penalty, that plain¬ 
tiff should have sustained any actual damages,^9 nor 
IS his object in sending the message material, pro¬ 
vided the message was of a. character proper for 
transmission ^9 

Power to vmpose penalty A county court with¬ 
out power to regulate the service or rates of tele¬ 
phone companies is without power to impose a pen¬ 
alty for bad service or extortionate rates 

§105 Construction and Application of Stat¬ 
utes 

The rule of strict construction of penal statutes 
applies to statutes imposing penalties on telegraph or 
telephone companies 
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App, 109 SW2d 912 

62 C J p 124 note 94. 

44. Ind—Western Union Tel Co v, 
Ferguson, 60 NE 679, 157 Ind 
37. 

Mo—Bess V Citizens’ Telephone Co, 
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62 C J p 124 note 99 
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berland Telephone & Telegraph Co , 
203 SW 342, 140 Tenn 86 
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Statutes imposing penalties on telegraph and tele¬ 
phone companies are penal statutes,and, as in the 
case of other penal statutes, they must be stnctly 

construed^s i)oth as to the liability imposed^^ and 

as to the companies or persons liable,®^ and the per¬ 
son or persons entitled to enforce such liability,®® 
particularly since the rights of any injured person, 
in cases not within the provisions of the statute, are 
fully guarded by the nght to sue for damages,®'^ 
and in order for one to recover he must show that 
his cause comes clearly within the terms and intent 
of the statute 

The rule of strict construction does not require, 
however, that the life and spirit of the statute should 
be destroyed,®® the expression “strict construction” 
means that the scope of the statute shall not be 
extended by implication beyond the literal meaning 
of the terms employed,®® and it does not prevent 
a reasonable construction of the statute as a 
whole,so as to give effect to the evident intention 
of the legislature ®2 A statute providing for regula¬ 
tion of telephone companies as common earners by 
a public utilities commission has been held to repeal 
impliedly, if not directly, an act regulating use and 
rental of telephones and providing a penalty for 
failure to render flat rate telephone service ®® 

§ 106. -Provisions Relating to Trans¬ 

mission or Delivery of Messages 

a. In general 

b Delivery limits of company 
c. Payment or tender of usual charge 


86 C.J.S. 

fu General 

Under the rule of strict construction statutes requir. 
ing transmission or delivery within a reasonable time 
have been held not to apply to errors in transmission^ 
and a statute requiring the company to transmit cor¬ 
rectly and deliver promptly imposes no penalty for delay 
In transmission or for an entire failure to transmit 

Under the rule of strict construction it has been 
held that statutes requiring transmission or de¬ 
livery “within a reasonable time” are intended mere¬ 
ly to secure promptness, and do not apply to errors- 
in transmission,®^ and the same rule applies where 
the company is required to transmit with “due dili¬ 
gence ”®® Such statutes do not make the company 
an insurer of the delivery of the message®® or re¬ 
quire it to use extraordinary care in making such 
delivery,®'^ and a requirement of “due diligence” is 
met where the telegram, although originally de¬ 
livered to the wrong person, was by him delivered 
to the addressee in time for the latter to act on 
it ®® The penalty will be imposed for failure to use 
due diligence in either the transmission®® or in the 
delivery ® 

A statute imposing a penalty for lack of diligence 
in delivering telegraph messages is applicable to 
an error in transmitting money, although an ac¬ 
companying message was delivered A statute re- 
quinng the company to transmit correctly and 
deliver promptly imposes no penalty for delay in 
transmission,*^® or even for an entire failure to 
transmit,*^® but only for incorrect transmission or 
delay in delivery after the transmission is com¬ 
plete and a statute directing that messages shall 
be transmitted "correctly^’ does not require absolute 
literal accuracy, but only that they shall be sub- 


52. Mo —State ex rel 'Ward v Trim¬ 
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pra. 

62 CJ p 126 note 11 [a], 

69 Mo—^Wilkinson v Western Un¬ 
ion Telegraph Co, 229 S W S17, 
206 Mo App 387 

62 C J p 125 note 12 
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62 C J p 126 note 19 

67. Mo—^Rubeottom v Western Un¬ 
ion Tel, Co, supra. 

62 0.1 p 126 note 20 

68 Mo —Abbott V Western Union 
Telegraph Co , App , 210 S W 769 

62 C J p 126 note 21 

89 Mo—Scott V W tJ Tel Co, 

App. 109 SW2d 912 

70. Mo—Scott T W U Tel Co., 

supra. 

71. Mo —Lynch v Western Union 
Telegraph Co, App, 18 S.W 636 

72. Miss—Western Unioq Tel Co 
V Pearce. 34 So 152, 82 Jy^ss 487 

62 C J p 126 not^23^ 

73 Miss —Western Union Tele- 

grsLph Co.' V '75 S6 772, 

Miss 82 

62 C J p 126 note 24, ^ 

74 Miss—'Hllley v. WesternUnion. 
TeL Co. 37 So 666, 85 Miss. 67. j 

62 C J p 126 note 26. i a ^ a. 



S6 C. J. S. 


TEL. & TEL., RADIO & TELEVISION § 106 


stantially correct A provision requiring the 
company to transmit arid deliver promptly and im¬ 
partially under penalty does not impose a penalty 
for failure to deliver at a point where no office is 
Tnaintamedj’^s and a statute requiring prompt de¬ 
livery “upon the arrival” of a messfage at the point 
of destination does not apply where the message 
never arrived at such point 

In some cases it has been held that statutes relat¬ 
ing in terms only to the transmission of messages do 
not apply to defaults with respect to their de¬ 
livery,"^® but, on the contrary, it has been held that 
the term “transmit” necessanly includes delivery,*^® 
and that therefore such statutes apply to negli¬ 
gence or defaults with respect to delivery Fail¬ 
ure to transmit and deliver as required by statute 
■subjects the company to the statutory penalty, not¬ 
withstanding the absence of willful negligence, bad 
faith, partiality, or discrimination where the statute 
does not make these elements controlling It is 
not necessary that the message be delivered to the 
operator, it is sufficient that it be delivered to one 
receiving messages for the company, and the fee 
Xiaid 

**Messages“ or "dispatches*^ A statute, although 
-expressly including telephone companies, which re- 
■qmres the receipt and transmission of “messages” 
or “dispatches,” relates only to such as are in wnt- 
ing, and does not apply to a refusal to permit a per¬ 
son to communicate directly with another by tele¬ 
phone®® or to a failure to transmit by telephone a 
message tendered orally Under a statute requir¬ 
ing telephone and telegraph companies “to receive 
dispatches from or for any individual,” 

and fixing penalties for failure to do so, a sender 
•cannot recover a penalty for refusal of a telephone 
•company to transmit written messages where no 
rule of the company to transmit such messages ap¬ 
pears, and the company has not undertaken, or held 
Itself forth as undertaking, to render this service 

■TB M^ss —^Western Union Tel Co v 
Cla^-ke, 14 So ,462, 71 ^iss 167 

76 Mio — -Go'w^ V Weetem Union 
Tele^rraph Co, 129 BW 10^6, 149 
Mo APP. 407 

77J estenf Union Tel Co* V 

Powell, 26 SB 82J, 94 Va. 268 

78 Okl —^Butner v Wefstern^ Union 
Tel Co-, fi7 P 1087. 2 Om^ 334. ‘ 

€2 aj, p 126 notfe 29. i I ^ 

79. jnd.—-“Western Union Tel Co tv 
Braxtan, ’74 986. 166 Ind 165 

80 Ind—^Weetem Union Tel, Co v 
Braxtan, supra. 

62 C^J p 1^6 note §i ’ ^ ‘ ' 

i A ^ t} ^ t ^ i I 

81* Mo—V Weetejn' "pinlon 


"Willful refusal** An intentional and unreason¬ 
able refusal to receive and transmit a proper mes¬ 
sage, for the transmission of which payment has 
been tendered, is a "willful refusal,” within a penal 
statute.®® 

h. Delivery lamits of Company 

A statute imposing a penalty on a 'telegraph com¬ 
pany for falling to deliver messages must be construed 
together with one requiring delivery to the addressee 
provided he resides within a certain distance from the 
station, and, in the absence of special provision made by 
the sender for such delivery, there is no penalty for fail¬ 
ure to deliver a message to an addressee residing be¬ 
yond the statutory limits. 

A statute imposing a penalty on a telegfraph com¬ 
pany for failing to deliver messages must be con¬ 
strued together with one requiring delivery to the 
addressee provided he resides within a certain dis¬ 
tance from the station,®"^ and, in the absence of 
special provision made by the sender for such de¬ 
livery, there is no penalty for failure to deliver a 
message to an addressee residing beyond the statu¬ 
tory limits ®® So a provision requiring prompt de¬ 
livery “where the regulations of the company re¬ 
quire” such delivery does not apply where the mes¬ 
sage IS addressed to a place beyond the company's 
delivery limits,®® but, where the contract and 
regulations of the company require it to deliver 
by mail a prepaid message, it is liable on failure 
to do so 

A statute requiting delivery of all messages, 
provided the addressees “reside” within a certain 
distance or within certain limits, does not apply to 
a failure to deliver a message to a nonresident tem¬ 
porarily within such limits,although he has given 
to the company an address within such limits at 
which he can be found,®® but the nonresidence of 
the sendee is no excuse for not delivenng the 
message to him when he calls for it at com¬ 
pany’s office,^® and such a proviso with reject to 
delivery does not protect the company for a breach 

Co. V KUtzke, 8§ N3 ;406, 45 ImJ 
App. 650 

88. Ind,—Western Union Telegraph 
Co V 

89 Va,"TWq§tem Union Tel Co, v. 

PoweU. 26 SB- >328. 94 Va. 268 
9<>. Mo^Keetfing v 'Western Union 
Telegra^ Co„ 162 SW 95, 167 
Mp App 601 

91, *Qa—rWestern Union Tel Co, v 
Murphey, 22 S E 297, 96 Ca. 768— 
Western Union Tel, Co v Tim¬ 
mons, 20 S E 649, 93 Ga. 345 

92. ^Ga—Western Union Tel Co v 
Timmons, supra 

X, Q^-TTcWestem Union Tel Co v 
ff4|>‘Qsfield, 20 S 21 650, 93 Ga 349 
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graph Cable Co, 91 NE 904, 205 
I^ass 698, ^30 

87 . .Ind— 
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of duty concerning the transmission of the mes¬ 
sage, although the addressee may not li\e within 
such limits The penalty cannot be imposed for 
breach of a custom of a local agent of the company 
to deliver messages to addressees residing outside 
the limits, taut the company has been held liable 
in the absence of notice to the sender of the fact 
that the addressee lived a short distance beyond the 
free delivery limits and a demand for a delivery 
charge 36 

c. Pasnaent or Tender of Usual Charge 

A statute Imposing a penalty for failure to transmit 
on payment or tender of the usual charges does not apply 
unless such charges have been prepaid or tendered 

A statute imposing a penalty for failure to trans¬ 
mit on payment or tender of the usual charges does 
not apply unless such charges have been prepaid or 
tendered,®^ but the sender has a right, in the ab¬ 
sence of knowledge of the rate, to rely on the charge 
of the company’s agent as being correct,3® and he 
may recover the penalty if he has paid the amount 
demanded, although it was not the usual charge 3® 

Under a statute fixing a penalty for violating a 
provision requinng the company to receive and ‘'up¬ 
on the usual terms, transmit” messages impartially, 
by accepting a collect message the company waives 
requirement of payment in advance and is liable for 
the penalty for delay in transmission 1 A message 
is prepaid within the meaning of a penal statute, 
although the company’s sending agent has advanced 
the charges for the accommodation of the sender,^ 
but not where the sender merely signs duebills to 
be subsequently collected by the company 3 
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§ 107. - Provisions Relating to Discrim¬ 

ination 

Statutes relating to the receipt and transmission of 
messages by telegraph companies without discrimination 
ordinarily are construed as Intended merely to prevent 
partiality and discrimination between different patrons 

Penal statutes merely directing in substance that 
telegraph companies shall receive and transmit mes¬ 
sages without discrimination, and with impartiality 
and in good faith, and in the order received, without 
any express requirement that the transmission shall 
be correct or prompt, ordinarily are construed as 
intended merely to prevent partiality and discrimi¬ 
nation between different patrons,^ and as applying 
only to intentional or willful acts,5 not including 
merely negligent acts or omissions,^ such as a negli¬ 
gent failure to transmit,"^ delay in transmission or 
delivery,3 error m transmission,3 or even a positive 
refusal to accept a message for transmission, due 
merely to negligence on the part of the operator 
in ascertaining whether the company has an office 
at the point of destination,^® but in some cases 
It has been held that, if the act or omission com¬ 
plained of IS within the terms of the statute, it is 
not material whether it was intentional or merely 
negligent 

A refusal, owing to a strike of operators, to ac¬ 
cept a message for transmission except subject to 
delay is not such an act of partiality, bad faith, or 
discrimination as to Subject the company to the 
penalty A state railroad commission law, as far 
as It relates to the prevention of abuses, extortions, 
and unjust discrimination, is applicable to common 
carriers of news and intelligence such as telegraph 
and telephone companies as well as to earners of 
goods and passengers ^3 
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Such facilities as directory listing are as much 
A\ithin a statute pro\iding for a penalty for dis¬ 
crimination as IS physical connection with an ex¬ 
change station A statute providing a penalty for 
discrimination has been held not impliedly re¬ 
pealed by a subsequent statute forming a department 
of public utilities 

§ 108, - Provisions Relating to Failure to 

Furnish Telephone Services 

Various acts or omissions on the part of a telephone 
company have been considered and held to be or not to 
toe within the provisions of statutes imposing penalties for 
ft rWtf re or refusal to furnish telephone service 

A denial of the right to a subscriber to use the 
telephone of another subscnber either in person or 
by agent does not in itself establish discrimination,^® 
although denial of a telephone connection attempted 
from the subscriber’s own instrument constitutes a 
prima facie case thereof A statute imposing a 
penalty on a telegraph or telephone corporation 
which refuses to transmit messages with impartiali¬ 
ty and m good faith in the order in which they are 
received does not apply to the removal of a sub^ 
scnber’s telephone on his refusal to pay a disputed 
claim for past services,or to the refusal of the 
company to permit a complainant to talk on his 
telephone on the ground that his contract right to 
pse It had expired,or to a failure of the com¬ 
pany to credit a subscriber with pa 3 rment and its 
discontinuance of service after payment was 
shown,20 or to a refusal to make a connection from 
a pay station unless a com is deposited in ac¬ 
cordance with the printed instructions in such pay 
station 21 Such a provision imposes a penalty only 
when the acts or omissions are characterized by 
bad faith 22 

A statute requiring telephone companies to supply 
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all applicants for telephone connection and facilities 
without discnmination or partiality does not apply 
to a mere negligent or accidental omission to sup¬ 
ply a telephone23 or to negligence in temporanly 
failing to furnish service2* or to negligence or in¬ 
attention in failing to repair a patron’s telephone,2® 
or to negligence m restoring a connection after 
the burning of a cable without intent to depnve 
the subscriber of the use of his telephone,2® or to a 
delay caused by the fact that the cable leading to 
plaintiff’s district was full, the company conducting 
its business in the usual and approved manner.27 In 
order to create liability under such a statute, the 
failure to install a telephone^® or to furnish service29 
must be willful The company has no right to re¬ 
fuse service on the ground of failure to pay for 
past service®® and, on the other hand, a patron 
I cannot refuse to pay for future service on the 
ground that he is entitled to credit for inefficient 
past service 

A statute imposing a penalty for discrimination 
between persons wiffiin the same class, entitled to 
telephone service within the established limits of 
the telephone company, does not apply to one who 
moves within the established limits of the company 
who demands service under a contract made while 
residing outside the established limits ®2 The fact 
that a telephone company, which is under no duty 
to extend its lines beyond the limits of a city, made 
extensions for the accommodation of one or two 
persons does not entitle another outside resident 
to demand the same service and render a refusal to 
comply with his demand an unlawful discrimina¬ 
tion 2® 

The strict rule of construction of penal statutes 
IS applicable to statutes fixing penalties for dis¬ 
crimination,®^ and, accordingly, a statute prohibit- 
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ing merely a discnnimation in facilities and con¬ 
nections will not be extended to prohibit a discrimi¬ 
nation m rates A statute imposing a penalty 
for failing to serve all applicants impartially within 
a certain time after written demand therefor does 
not entitle plaintiff to the penalty where a discrim¬ 
ination against him ceased wnthm the specified time 
after demand 36 A company which has incurred a 
penalty by refusal to furnish service may prevent 
the increase thereof by offering to render service.37 
The subscriber, before he can sue for a penalty, 
must comply or offer to comply with the reasonable 
regulations of the company which may include pay¬ 
ment for services m advance 38 

A statutory requirement that written demand for 
service be made on the telephone company is to put 
the company on notice that applicant is applying 
for service and that, if it is not furnished, ap¬ 
plicant will hold the company liable for the statutory 
penalty,33 and knowledge on the part of the com¬ 
pany of applicant’s desire for service does not dis¬ 
pense with this requirement '^3 It has been held that 
a contract for telephone service signed by plaintiff 
was not a 'written demand for service in contempla¬ 
tion of the statute so as to permit recovery of a 
penalty An application for service is sufficient 
where it is prepared by the company’s agent on a 
blank furnished by the company ^3 

§ 109 - Provisions Relating to Construc¬ 

tion and Maintenance 

An action for a statutory penalty will lie against a 
telephone company for failure to comply with the order of 
a governmental agency to connect up two telephone 
fines A company will not be liable for a statutory pen¬ 
alty for obstructing a highway where it constructs Its 
line In a manner designated by the authorities 

An action for a statutory penalty for failure to 
comply with the order of a city council to con¬ 
nect up two telephone lines lies, even though the 
part of the order attempting to fix compensation on 


messages originating outside the city is void, the 
part requiring the companies to make the connection 
being valid ^3 In such case it is not necessary for 
recovery that a message should have been offered 
for transmission 

A telephone company which places its poles along 
a highway at places designated by the highway com¬ 
missioners is not liable to a statutory penalty for 
obstructing the highway,^5 but, if the commissioners 
refuse to make such designation, although requested 
to do so, the company acts at its peni in placing its 
poles,*® and if they interfere with the use of the 
highway the company may be proceeded against for 
obstructing it without being first notified by the 
commissioners to move the poles 

§ 110 -- Other Provisions 

A penalty is not recoverable against a telephone or 
telegraph company under a state statute where the 
particular activity is Interstate commerce governed by 
federal regulation 

A valid federal regulation of commerce super¬ 
sedes existing, and excludes new, legislation by a 
state on the same subject, as discussed in Com¬ 
merce § IS, so that no lawful basis for recovery of 
a penalty exists for failure of a telegraph company 
to obtain consent of a state commission to discontin¬ 
uance of an office "within the state, notwithstanding 
a commission rule requiring consent, where the com-' 
pany had obtained permission of the Federal Com¬ 
munications Commission and such office was en¬ 
gaged m interstate and intra-state operations so in¬ 
terwoven that they could not be separated *3 

,§ 111 . - Extraterritorial Effect 

Statutes itnposing penalties on telegraph companies 
have no extraterritorial effect, and none can be given by 
agreement of the parties 

Statutes imposing penalties on telegraph com¬ 
panies have no extraterritorial effect,*® and none 
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When penalty begkte -to nm, 

Where application for 


service was made for service to be¬ 
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can be given by agreement of the parties,and so 
there can be no recovery m one state of a penalty 
incurred under the laws of another state,or for an 
act or omission occurring beyond the borders of the 
state where the action is brought and by the laws 
of which the penalty is provided ^2 

Where the fault occurs entirely within a state, 
however, the penalty fixed by the laws thereof may 
be recovered Thus, when there is an entire fail¬ 
ure to transmit the message, the fault occurs within 
the state and the penalty may be recovered not¬ 
withstanding It was addressed to a person in an¬ 
other state A statute penalizing a company for 
failure to deliver a message has been held not to 
apply to a telegram sent between points wholly with¬ 
in the state, although transmitted through a relay 
office outside the state,S5 although the statute has 
been held applicable where the company could have 
sent the message between its offices within the state, 
but chose to relay it from a point outside the 
state 

Exclusive federal jurisdiction Statutes of a state 
imposing penalties on telegraph companies for fail¬ 
ure to deliver a message are inoperative as to ter¬ 
ritory within the state under the exclusive legisla¬ 
tive power of congress 

§112 Who May Recover 

The question as to what person or persons may sue 
to recover a statutory penalty depends on the terms of 
the statute 

The (Question as to what person or persons may 
sue to recover a statutory penalty depends on the 
terms of the statute Under some of the statutes 
imposing -penalties on telegraph companies tiie right 


to recover is limited to the sender of the message 
and does not include the addressee,^ 2 ^nd some stat¬ 
utes have been so construed, although appljmg in 
terms to ‘'any partj aggnev ed but under other 
statutes the action may be brought to recover the 
penalty by either the sender of the message or the 
addressee A third person who is neither the 
sender nor the addressee may in some jurisdictions 
recover the penalty where the message shows or the 
company is otherwise informed of his beneficial 
interest therein Nq recovery for failure to trans¬ 
mit messages promptly may be had by a pnvate in¬ 
dividual under a statute imposing a penalty for 
failure to transmit promptly specified government 

communications.®^ 

§ 113. Defenses 

Various defenses urged againsi recovery of psnaliles 
from telegraph and telephone companies have been con¬ 
sidered by the courts and held to be good, or not to be 
good, defenses. 

Ordinarily the same defenses are available in 
actions to recover penalties as in actions for dam¬ 
ages and in such actions it has been held that, m 
order to excuse a delay in transmission or delivery, 
the company may interpose the defense of office 
hours,storms and atmospheric conditions render¬ 
ing it impossible to transmit the message,®® that its 
wires were out of order provided it also shows that 
plaintiff was so notified,®® or contributory negli¬ 
gence on the part of plaintiff in failing to give a 
correct or definite address ®'^ 

Although there is some authonty to the con¬ 
trary,®® it has been held that a failure to comply 
with a stipulation requiring the presentation of 
claims within a certain time is available as a de- 
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fense m an action for a penalty, as well as m ac¬ 
tions to recover damages,but a stipulation re¬ 
quiring the presentation of claims for “damages,” 
and not specifically referring to penalties, has been 
construed as not applying in actions to recover 
penaltiesThe stipulation is waived by refusal 
of demand for pajment based on some other 
ground."^ ^ 

It IS no bar to an action for a penalty that the com¬ 
pany has refunded the amount received by it for 
the service undertaken, "^2 or has paid the expenses 
incurred by plaintiff by reason of its negligence 
or default,’^3 unless it was agreed that such pay¬ 
ment was made and accepted in full settlement 
of all claims against the company 

Penalty for discrumnation In a suit to recover 
a statutory penalty for discrimination, any inter¬ 
pretation of the rules of the company which ap¬ 
parently furnishes an excuse therefor by way of 
defense to such suit is in violation of the statute 
providing for such penalty A telephone com¬ 
pany may not disclaim liability for penalties for 
discnmmations in exacting higher rates from plain¬ 
tiff than required of similar businesses, on the 
ground that it was entitled to a reasonable time 
within which to effect changes in the rates of other 
businesses 

Construction and maintenance It is a good de¬ 
fense to an action for a penalty for violation of a 
requirement that a certain ofiice be kept open that 
to require such office to be open is a violation of the 
due process clause of the federal and state consti¬ 
tutions but it is no defense to an action for the 
statutory penalty for noncompliance by a telephone 
company with the order of a city council that it 
make connection with the line of another company 
for transmission of messages that it has made un¬ 
successful efforts with the other company to arrange 
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for a proper distribution of the compensation for 
handling messages 

§ 114. Actions to Recover Penalties 

a In general 
b Pleading 
c Evidence 
d Trial or hearing 
e Judgment; review 

a. In Generid 

The question as to what person or persons are en¬ 
titled to sue to recover a statutory penalty depends on 
the provisions of the statute 

The question as to what person or persons are 
entitled to sue to recover a statutory penalty de¬ 
pends on the provisions of the statute, but such 
persons may in the absence of a contrary provision 
of the statute sue m their own names and need not 
bring the action in the name of the state ,79 and, 
where the message was sent by two persons who are 
jointly interested in the cause of action stated, they 
may join as coplaintiffs m the same suit A com¬ 
pany receiving a dispatch for transmission and a 
connecting company by which it should have been 
delivered cannot be joined as defendants in an ac¬ 
tion for a penalty, where the action is for an alleged 
default of each separately, and no joint default or 
joint conduct of business is alleged 

b Pleading 

The complaint in an action to recover a penalty must 
allege all facts necessary to bring the case clearly with¬ 
in the application of the statute, but matters of defense 
need not be negatived therein Pleadings may be amend¬ 
ed in accordance with the general rules of pleading 

The complaint in an action to recover a penalty 
must allege all facts necessary to bring the case 
clearly within the application of the statute,®^ and 
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accordingly, under controlling statutes, it has been 
held necessary to allege delivery of the message at 
an office of the company,^3 pa>ment or tender of 
the usual charge,3^ that defendant was engaged in 
telegraphing for the public,35 that the negligence or 
default complained of occurred within the state,36 
and that the addressee lived within the statutory 
delivery limits 37 So, under a statute requiring de¬ 
livery **upon the arrival ^ of the message at the 
point of destination, the complaint must allege that 
the message arrived at such point 88 Where the 
penalty is for failure to “transmit,’' a complaint 
alleging a failure to “transmit and deliver” is bad 89 

It IS not necessary for the complaint to follow the 
exact language of the statute,^0 to refer expressly 
to the statute,31 to set out a copy of the telegram 
in question,32 or to allege that any actual damages 
were sustained 33 It is not necessary for the com¬ 
plaint to negative matters of affirmative defense,®^ 
but, on the contrary, such matters, in order to be 
available as a defense, must be specially pleaded by 
defendant's Pleading insufficient information to 
admit or deny allegations in the complaint of mat¬ 
ters of which defendant is chargeable with knowl¬ 
edge IS an admission of such matters 3® 

Facts and not vncYc conclusions of law must be 
alleged 37 

In justice court In an action before a justice of 


the peace, a complaint will be held sufficient if it 
informs defendant of the nature of plaintiffs cause 
of action and is so explicit that a judgment there¬ 
on may be used as a bar to another suit for the 
same cause of action 33 

Amendment, The complaint may be amended by 
adding a necessary allegation,39 such as the place 
of residence of the addressee^ or tender of charges 
at the time of delivery for transmission,2 or by 
changing the allegation in the complaint as to the 
place at which the message was delivered to defend¬ 
ant for transmission,3 or by striking out certain 
allegations,^ or by adding new allegations,^ pro¬ 
vided they are consistent with the other allegations 
and merely amplify the same without setting up a 
new cause of action 6 An amendment merely cor¬ 
recting a mistake as to the name of the place where 
the telegram was received does not set up a new 
cause of action 7 

c. Evidence 

In an action to recover a penalty, the burden Is on 
the plaintiff to establish his right to the penalty by com¬ 
petent evidence 

In an action to recover a penalty, the burden is 
on plaintiff throughout to establish his case by proof 
of all facts necessary to bring the case within the 
application of the statute 3 Thus the burden is on 
him to show that he is a person entitled to recover 
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the penalty,^ and that the message was intranstate^o 
and the negligence or default complained of oc¬ 
curred within the state*^^ If plaintiff proves that 
there was an unreasonable delay, the burden of 
going forward %vith the evidence shifts, and it is 
then on defendant to explain the delay,^^ but when 
defendant makes satisfactory explanation it is in¬ 
cumbent on plaintiff to come forward with proof 
contradictory of the explanation offered.^^ So, al¬ 
though the statute applies only to intentional and 


tomer's testimony that defendant was the successor 
of another telephone company is admissible and 
it is not improper to admit testimony that the cus¬ 
tomer had the notice served on the telephone com¬ 
pany by a third person where receipt of the notice 
is admitted.^*^ 

Weight and sufficiency. The evidence must be 
sufficient to support all the material allegations es¬ 
sential to a recovery under the statute,^! but no 
proof of anv actual damasre is necessarv.^^ Proof 
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e Judgment; Beview 

Wher6 the statute provides that a certain proportion 
of the penalty shall go to plaintiff and the remainder to 
the county school fund, the Judgment should expressly 
provide for such division and disposition of the amount 
recovered 

Where the statute provides that a certain propor¬ 
tion of the penalty shall g-o to plaintiff and the re¬ 
mainder to the county school fund, the judgment 
should expressly provide for such division and dis¬ 
position of the amount recovered 29 Under a stat¬ 
ute imposing a penalty for each day a telephone 
company continues discrimination and refuses fa¬ 


cilities only the penalty fixed for one day, can be 
recovered in an action for the refusal of a par¬ 
ticular demand.2® In the absence of statute so 
authorizing, interest cannot he allowed on the pen¬ 
alty, although plaintiff is entitled under the statute 
to interest on the judgment 

Review On review of a decision m a suit to re¬ 
cover penalties for discrimination, the reviewing 
court may consider the reasonableness of a com¬ 
pany rule notwithstanding the contention of plain¬ 
tiff’s counsel that the case might be settled without 
determination of such reasonableness.®* 


X OBIMES AND OFFENSES 


§115 In General 

A criminal prosecution Is a proper remedy where a 
statute regulating telegraph or telephone companies im¬ 
poses a penalty of a fine on conviction, but does not spe¬ 
cifically prescribe any form of procedure 

Where a statute regulating telegraph or telephone 
companies and imposing a penalty does not specifi¬ 
cally prescribe any form of procedure, but provides 
that the company, when convicted, shall be fined in 
any sum not exceeding a specified amount, a crim¬ 
inal prosecution is the proper remedy The gen¬ 
eral rules, that statutes creating and defining crimes 
cannot be extended by intendment, discussed m 
Statutes § 389, and that, where there is, in an act, 
a specific provision relating to a particular subject, 
that provision must govern in respect of the sub¬ 
ject as against general provisions in the act, dis¬ 
cussed in Statutes § 347, apply to statutes regulating 
radio stations,®^ and so, where a statute regulates 
stations and defines offenses therein generally, such 
provisions do not apply to violations by a station 
of a specific regulation contained m the same act 

§116 Particular Crimes and Offenses 

Various crimes and offenses relating to telephone, 


telegraph, and radio systems are discussed infra 
§§ 117-123. 

Examine Pocket Parts for later cases 
§ 117. - Disclosing Contents of Messages 

Under some statutes, employees of communications 
companies are prohibited from using or disclosing the 
contents of messages Intended for others. 

The object of a criminal statute forbidding unau- 
thonzed interception of private messages, use by 
employees of communications companies of in¬ 
formation derived from messages addressed to an¬ 
other, and bribery of such employees to disclose 
contents of such messages, is to prevent the em¬ 
ployees of such companies from disclosing or using 
the contents of messages sent or received ®® A 
state statute making it unlawful for a person con¬ 
nected with a telegraph or telephone line to divulge 
the contents of a message refers solely to the acts 
of officers or employees of communications agencies 
within the jurisdiction of that state ®^ Concurrent 
statutes may be considered in determining the in¬ 
tention of the legislature with respect to statutes 
making it an offense to disclose the contents ofi^^tele- 
graphic or telephonic messages ®8 
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§118 -Failure to Show Tune of Deliv¬ 

ery for Transmission 

The failure of a telegraph company to show on a 
telegram the time of delivery for transmission and the 
time of receipt at the office of destination Is a crime under 
some statutory provisions. 

Failure of a telegraph company to show on each 
telegram -delivered the time it was filed for trans¬ 
mission and the time it was received at the office of 
destination is a criminal offense under some stat¬ 
utory provisions®® It is no defense to a prosecu¬ 
tion therefor that the sender refuses to pay for the 
extra words required to comply with the provi¬ 
sion,^® the telegraph company may not shift the 
expense to the sender of the message 

§ 119. - Furtherance of Gaming Transac¬ 

tions 

Under some statutes, it is a crime for a telegraph 
or telephone company to transmit messages or money In 
furtherance of gambling transactions 

It may be a crime, under some statutes, for a 
telegraph company to transmit messages'^® or mon¬ 
ey^® in furtherance of gambling transactions The 
furnishing of any type of wire service in contra¬ 
vention of its purpose violates the statute making 
unlawful the furnishing, by a utility, of private 
wire service which is to be used to disseminate in¬ 
formation for gambling purposes A city ordi¬ 
nance making it unlawful for a telegraph company 
to furnish to any owner, agent, or employee of any 
poolroom maintained m the city any communication 
concerning any horse races in or out of the city is 
not invalid as an unauthorized interference with 
the legal business of a common earner to contract 
to deliver messages and to deliver them according 
to its contract^® 


’ § 120. - Malicious Mischief 

Th« willful and deliberate Interference with, or 
injury to, telegraph or telephone equipment is a crime 
under the common law and under statutes so providing 

A willful and deliberate interference with, or in¬ 
jury to, the poles, wires, or other equipment of a 
telegraph or telephone company has been held to be 
indictable as malicious mischief under the com¬ 
mon law A prosecution may also be maintained, 
in cases within their terms, under statutes expressly 
defining and providing a penalty**^ or punishment^* 
for the offense of malicious injury to telegraph or 
telephone lines, and m some instances it is a enm- 
inal offense, under some provisions, maliciously to 
interfere with or obstruct the transmission of mes¬ 
sages 

A statute authorizing an inference of malice from 
proof that an act was wrongfully, intentionally, and 
willfully done does not dispense with malice as an 
element of the offense in malicious mischief statutes, 
but only provides for a prima facie case,®® and a 
party charged with malicious injury to telephone 
and telegraph lines may set up as a defense that, 
although the act was unlawfully and intentionally 
done, it was not done maliciously The sawing 
down of telegraph poles by defendant himself or by 
some unknown person through his procurement 
constitutes malicious mischief,®® but, where de¬ 
fendant does not destroy or injure the poles or 
wires, either as principal or accomplice, his com¬ 
mission of acts of resistance to, or interference with, 
the erection of new poles is not sufficient to con¬ 
stitute the offense,®® although they may be con¬ 
sidered in connection with other evidence in deter¬ 
mining defendant’s innocence or guilt ®^ 


39 Statute held mandatory and not 
subject to waiver 

Md —Postal Telegraph-Cable Co v 
State, 73 A. 679, 110 Md 608 
62 C J p 136 note 96 

40 Md—^Postal Telegraph-Cable Co 

V State, supra. 

41. Md.—Postal Telegraph-Cable Co 

V State, supra. 

42. NTJ—State v W U Tel Co, 80 
A,2d 342, 18 N J Super 172 

Sale or purchase of futures 

(1) Under the statute making it 
unlawful for telegraph companies to 
receive for transmission messages 
relaJJing to sale or purchase of fu¬ 
tures, where bona flde delivery ia not 
intended, the words *Telating to a 
purchase or sale” do not require the 
message to contain a consummated 
contract but either an offer or ac¬ 
ceptance —State v ‘Western Union 


Telegraph Co, 264 SW 838, 160 
Ark 444 

(2) A mere message narrating a 
past sale would not be within the 
spirit or letter of the statute, since 
it merely gives Information of a 
past sale —State v Western Union 
Telegraph Co, supra. 

<S) In the absence of any provi¬ 
sion requiring delivery in any par¬ 
ticular way, such message may be 
oral or written—State v Western 
Union Telegraph Co, supra. 

43 Conn.—State v Harbourne, 40 A 
179, 70 Conn 484, 66 Am S R. 126, 
40 LRA. 607 

44. Flu —^Ervin v Peninsular Tel 
Co., 63 So 2d 647 

-45 Ky——Louisvllle v WehmhofC, 76 
SW 876, 79 SW 201, 116 Ky 812, 
25 KyL 996 

46 Ark—State v Watts, 2 S W 342, 
48 Ark 56, S Am S R 216 

162 


47. Ark.—SL Louis, etc., R Co v 
Batesville, etc, Tel Co, 97 SW 
660, SO Ark. 499 

62 C J p 136 note 82 

48. Neb—^Alt V State, 129 NW 432, 
88 Neb 269, 36 LR.A..NS, 1212 

62 OJ p 136 note 82% 

49. Tex.—South Western Tel, etc, 
Co, V Priest, 72 SW 241. 31 Tex 
Civ App 846 

62 CJ p 185 note 83 

Wire tapping as constituting act of 
malicious mischief see infra { 122 

50. Mo —State v Brotzer, 160 S W 
1078, 246 Mo. 499 

dl. Mo —State v Brotzer, supra. 

62. Del^—State v McCall'ister, 76 A 
226. 23 Bel 301 

53 Bel —State v McCallister, su- 
pra. 

64. Bel —State v McCallister, su 
pra. 
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g 121. -Profane, Indecent, or Obscene 

Language 

Under some statutes, the use of profane or Indecent 
language in telephone, telegraph, or radio messages con' 
■titutes a criminal offense 

In some jurisdictions statutes make the use of 
profane, indecent, vulgar, or obscene language in 
telephone, telegraph, or radio messages a punishable 
cnminal offense Under such statutes the test 
in determining whether language is obscene or 
indecent is whether it would arouse lewd or lascivi¬ 
ous thoughts in the mmds of hearers It is no 
defense in a prosecution for the use of such lan¬ 
guage that the prosecuting witness could have dis¬ 
connected the phone and thereby refused to listen 
to more than one single utterance 

§ 122. - Wire Tapping 

a In general 

b What constitutes interception and 
divulgence 
c Persons liable 


a* In General 

Wire tapping, or the interception and divulgence of 
telephone communications, whether Intra-state or inter¬ 
state, is a crime under some statutes 

The mere ^‘tapping** of a private wire is not a 
violation of a statute making it a misdemeanor 
willfully or maliciously to damage or destroy a 
telephone and a police commissioner, who, 

for the purpose of detectmg crime, obtains knowl¬ 
edge of telephonic messages passing over wires 
rented to, and used by, third persons, is not guilty 
of any offense,particularly where the informa¬ 
tion resulted in a number of convictions Under 
some statutes, however, wire tapping is specifically 
denounced as an offense,®^ and, imder particular 
provisions of a federal statute, sometimes broadly 
regarded as prohibiting wire tapping, ^2 jt may con¬ 
stitute a enme unlawfully to intercept and disclose 
the contents of a communication by wire or radio 
Such a statute applies to the interception and divul¬ 
gence of intra-state,®^ as well as interstate and for¬ 
eign, communications It has been held that the 
purpose of this statute is to protect the means of 
communication,®® and not the secrecy of conversa- 


55 . TJ S —^Duncan v TJ S , C G A Or, 
48 F 2d 128. certiorari denied 61 
set. 656, 283 US 863, 75 L. Ed 
1468 

62 C J p 135 note 91 

56. US —^Duncan v TJ S , supra. 

62 CJ p 135 note 92 

57. Tex—Taylor v State, 177 SW 
82, 76 TexCr 642 

58. Wash—State v Nordskog, 136 
P 694, 76 Wash. 472, 50 LILA., 
KS. 1216 

62 C J p 135 note 87 
Wire tapping 

As basis of civil action see infra 
8 287 

As unlawful search and seizure 
see Searches and Seizures 8 33 

59 NT—^People v Hebberd, 162 N 
TS 80, 96 Misc. 617* 36 NTCr 
166 

BO. NT —People v, Hebberd, supra. 

B1 Mass —Commonwealth v Publi- 
cover, 98 N B 2d ©33, 327 Mass 303 

Statutory development 

Statute making it a crime for any 
person, except when authorized by at¬ 
torney general or district attorney, to 
overhear words in building by use of 
ilctaphone or similar devioe or by 
tapping wires with intent to procure 
information concerning official mat¬ 
ter or to injure another is statutory 
ievelopment to ccq?e with m-odem 
phase of common-law mime of eavesi- 
Jropping —nOommonweal^ v Publ'l- 
cover, supra 

Statute held, not Invalid 

Mass.T-OQiiimonWfealthf'vi PublEcover» 
supra. " t > ^ ‘ *4 1 


62 US—^U S V. Coplon, CANT. 
185 r2d 629, 28 ALR.2d 1041, cer¬ 
tiorari denied 72 S Ct. 362, 342 U 
S 920, 96 LEd 690—^U S V Gru¬ 
ber, DCNT, 39 FSupp 291 

limitation of rule 

*Tn the briefs of counsel for the 
defendant the predominant thought 
is expressed that wire-tapping with¬ 
in itself is wrongful and violation of 
the law This Is not true. 

The congressional act as construed 
by the Supreme Court does not make 
wire-tapping an offense, but the In¬ 
terception and disclosure of the con¬ 
tents of the message constitute the 
crime Both acts are essential to 
complete the offense "—S v Cop¬ 
lon, DGDC, 91 PSupp 867, 87L 

63. HC—U S V Coplon, supra 
Remedial statute 

The section of the Communications 
Act prohibiting any unauthorized 
person from intercepting or divulg¬ 
ing communications by wire or radio 
is remedial and must be given a lib¬ 
eral construction.—Sablowsky v U 
S, CCA Pa., 101 F2d 183 

What ooiLstltates a oommnnloatlon. 

Words written by a person and in¬ 
tended to be carried as so wr’itten to 
telegraph office do not constitute a 
“commimicatlon" within the statute 
until they are handed to an agent 
of the telegraph company, similarly, 
words’ spoken in a room in the pres¬ 
ence of another into a telephone re¬ 
ceiver do not constitute a "communi¬ 
cation” by Wire within the statute — 
Goldman v U S, NT*'j52 99t8, 


316 US 129, 86 LEd 1322, rehear¬ 
ing den'ied 63 S Ct. 22, two cases, 317 
US 703, 87 LEd 562, and 63 SCt 
22, 317 US 703, 87 LEd 562 

64 US—Weiss V U S, NT, 60 S 
Ct. 2’e9. 308 US 321. 84 LEd 298 
—^Diamond v. U S., C C A.Ohio, 
108 F2d 869—Sablowsky v U S, 
CC A.Pa., 101 F 2d 183 
Cal—People v Kelley. 137 P 2d 1, 22 
Cal 2d 169, appeal dismissed Kelley 
V State of Cal, 64 S Ct 264, 320 U 
S 716, 88 LEd 420, rehearing de¬ 
nied 64 set 527. 821 US 802, 88 
LEd 1089 

65. US—Weiss T U S, NT,, 60 S 
Ct. 269, 308 US 321, 84 LEd. 298 

66 US—Goldman V U S,NT, 62 
set. 993, 316 US 129, 86 L.Ed. 
1322, rehearing denied 63 SCt 22, 
two cases, 317 US. 703, 87 LEd 
663, and ’63 SCt 22, 817 US 703, 
87 LEd. 662—Diamond v U, S, C 
CA.Ohio, 108 F2d 859. 

Absence of iutearfeceuoe 

Where undercover agent, on whose 
person microphone was hidden, en¬ 
gaged person in conversation, and 
such conversation was heard by gov¬ 
ernment agent on radio, there was 
no vUolatlop of statute, since there 
was no interference with any com¬ 
munications facility which such per¬ 
son possessed or was entitled to use, 
and .such person was not sending 
messages to anybody or using a sys¬ 
tem of communications—On Lee v 
U S, NT, 72 set 967, 343 U S 747, 
96 L*Ed 1270, rehearing denied 73 S 
pt 5. 344 U.S 848, 97 LEd 659 
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but other statutes relating* to wire tapping j b. Wlat OonstitTites Interception and Divnl- 


havc been held to be designed to protect the right 
of pnvacy of participants to a telephone conversa¬ 
tion The portion of the federal statute prohibit¬ 
ing employees of communications agencies from do¬ 
ing specified acts constitutes a part of the regula¬ 
tion of the communication facilities coming within 
its purview, as well as a rule of evidence,®® but other 
portions of the statute, which on their face purport 
to relate to all persons, do not relate to the regula¬ 
tion of communication earners and constitute a rule 
of evidence only 

Unauthorized connection. Under some statutes 
the making of an unlawful connection with a tele¬ 
phone line IS denounced as a enme The statute 
must be read in the light of its context and its pur¬ 
pose in order to determine what constitutes an “un- 
authonzed connection Such a connection is 
made where the telephone company does not consent 
to it, even though subscribers to whose lines it is 
made do consent^® A person making the connec¬ 
tion himself, or permitting another to do so, with¬ 
out the authority of the telephone company, is 
guilty of violating the statute,"^^ and the type of 
equipment involved is immaterial.’^® 


gence 

Under statutes prohibiting the interception and dlvul- 
gence of communications by wire or radio, "interception’^ 
consists of the taking or seizure of a communication while 
on its way or before arrival at its destination, and the 
offense is completed by the transmission of such com¬ 
munication to any third person, without the consent of 
the sender. 

Under statutes prohibiting the interception and 
divulgence of communications by wire or radio, 
“interception” consists of the taking or seizure of 
a communication while on its way or before arrival 
at its destinataon,’^® regardless of the means em¬ 
ployed to do so,'^'^ and the interception forbidden 
must be by some mechanical interposition in the 
transmitting apparatus itself, that is, the interjec¬ 
tion of an independent receiving device between the 
lips of the sender and the ear of the receiver On 
the other hand, obtaining the message by recording 
or listening to it at the moment of its transmittal,'^® 
or arrival at its destination,®® is not violative of the 
statute; nor is the recording by a telephone com¬ 
pany of the fact of a call an interception contem¬ 
plated by the statute So also the placing a 
dictograph within a room to overhear messages sent 


BaffnlatiOB, ot oovunerce 

(1) The statute prohibiting’ Inter¬ 
ception or publication of intercepted 
conununi'Cations was passed in pur¬ 
suance of the power delegated to 
congreiss to regulate commerce and 
was not passed for the protection 
of egual rights of citizens or others 
—McQulre v Amrein, D C Md, 101 
F Sujip 414 

(3) The purpose of provisions In 
Communications Act relating to un¬ 
authorized publication or use of com¬ 
munications is to protect and pre¬ 
serve ’the Integrity of legitimate 
commercial transactions and is not 
to impair police power of government 
by opening wide the channels of di¬ 
versified communicataens system to 
violators of the law—^tl S v. Oop- 
lon. DCDC, 91 P Supp 867* 

67. U S —(Joldman v U. S , N T, 62 
set 993, 316 US 129, 86 L Bd 
1322, rehearing denied 63 S Ot. 22, 
two bases, 317 US 703, 87 UEd 
662, and 63 S CL 22. 317 U S 703, 
87 LBd 662 

68. N T —^People v Appelbaum, ■97 
NTS 2d 807, 277 App Dlv 48, af¬ 
firmed 96 NE2d 410, 301 NT 738 

69. US —Sablowsky v U S„ CCA. 
Pa., 101 P 2a 183 

70 U,S,—Sablowsky v U S, supra. 
Admissibility of evidence obtained by 
wire tapping see Criminal Law 8 
1667 c. 

71* Purpose of the statute Is to pro¬ 
tect the secrecy of telegraphic and 


telephone conversations, and effectu¬ 
ation of the purpose Is had by 
strengthening, with criminal sanc¬ 
tions, the control of telegrraph and 
telephone companies over their en¬ 
tire networks so that a company may 
more effectively supervise all con¬ 
nections.—^People V Trieber, 171 P 2d 
1. 28 Cal 2d 667 

72. Cal—^People v Trieber, supra. 

73 Cal —^People v Trieber, supra 
74U Cal —^People v Trieber, supra, 
7B. Cal—^People v, Trieber, supra. 

76. US—Goldman v U S, NT., 62 
SCL 993. 316 US 129, 86 L Ed 
1S22, rehearing denied 63 S CL 22, 
two cases, 317 U S 703, 87 L Ed 
662, and 63 SCL 22, 317 US 703, 
87 LuEd 562. 

DC—Billeca V U S, 184 P,2d 394, 
87 U.SAppDC 274, 24 A.L Il.2d 
881 

77 US—U S, V Polakoff, aCA.N. 
T, 112 F2d 888, 184 A L.R 607, 
certiorari denied 61 SCL 41, 311 U 
S 653, 85 LEd 418 

Extension telephone 
U S —U S V Guller, D C Pa, 101 F 
Supp 176 

78. US —^U S V Guller, supra 

79 US—Goldman v U S, NT, 62 
SCL 993, 316 US 129, 86 LEd 
1322, rehearing denied 63 S Gt 22, 
two oases, 317 US 703, 87 LEd. 
662, and 63 S Ot 22, 317 U.S 70S, 
87 LEd. 662 t 


SO. U S —Goldman v U S , supra— 
U S V Guller, DC Pa, 101 F Supp 
176—U S V Tee Ping Jong, D C 
Pa, 26 F Supp 69 

SC—State V Steadman, 69 S E 2d 
168, 216 SC 679, certiorari denied 
71 set 78, 340 US 850, 95 LEd 
623, rehearing denied 71 S Ct 205, 
340 US. 894, 95 LEd 648 

Intended zeciplente 

(1) The ‘‘interception*’ of a tele¬ 
phone call, within statute prohibiting 
divulging of any Intercepted com¬ 
munication, Involves idea that a 
speaker ‘thinks he is talking to one 
person whereas in fact a third per¬ 
son is listening, and when a person 
calls a number on a telephone and 
speaks a message to whoever an¬ 
swers, he cannot claim that his mes¬ 
sage was intercepted merely because 
person responding is not person tO' 
whom he Intended to speak-—^Bllleci 
V U S, 184 F2d 394, 87 U SJApp JD- 
C, 274, 24 A.LIL2d $81 

(2) It has been said that the court 
in Billed V U 5, si^pra, deliberate¬ 
ly left open the question of Intercep¬ 
tion in a situation ‘where pebson 
answering ImperspnateS the intend¬ 
ed reoipienL that sutsh a situa¬ 
tion has arisen without any notice 
being taken of the possible dls'tinc- 
tion—People v. Barnhart, 153 P.8d 
214, 66 Cal App 2d 714 

n 

31 UA—U 3 V. GallOi C.O.A-N,T.,? 
123 F2d 229. , 


164 
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from a telephone transmitter m the room is not an 
offense within a statute prohibiting wire tapping 

The statutory provisions prohibiting the divul- 
gence of the contents of a message apply to divul- 
gence to any person, whether within or without a 
court of law,and any transmission of a message 
to a third person without the consent of the sender 
may be unlawful regardless of the lack of knowl¬ 
edge on the part of the transmitter of the contents 
of the message However, divulgence may law¬ 
fully be made with the consent of the sender,85 
voluntarily given 86 While the statute has been 
held intended to protect only the sender of the inter¬ 
cepted communication,87 it has also been held de¬ 
signed to protect one who has participated in the 
communication®8 against divulgence of the com¬ 
munication 

c. Persons Liable 

Any person who commits the prohibited acts may be 
liable under a statute prohibiting the Interception and 
divulgence of communications by wire or radio 

A statute prohibiting the interception and divul- 
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gence of communications by wire or radio may im- 
I pose cnnunal liability on anyone who commits the 
prohibited acts, whether an indi\idual, partnership, 
association, or corporation,®® including federal 
police officers, where no statutory provision au- 
thonzes them to engage in wire tapping®® The 
statute IS not limited to the activities of employees 
of interstate communications companies A sub¬ 
scriber, who has permitted another person to use 
his telephone, has been held not to violate a wire 
tapping statute when he taps the wire to determine 
if the line is being used to his detriment 

Officials acting pursuant to court order. Where 
the statute prohibiting wire tapping so provides, 
wire taps may be made by police officers and dis- 
tnct attorneys pursuant to a court order therefor,®® 
and wire taps so made do not violate the federal 
statute prohibiting the interception and divulgence 
of communications by telephone ®^ 

§ 123 -Other Statutory Offenses 

Various acts which have been declared by statute 
to constitute crimes include the sending of false tele¬ 
grams and the unlicensed transmission of radio signals. 


83. Ariz—State v Bebrlnger, 172 P 
660, 19 Ariz. 602 

62 C J p 135 note 90 

83 US—U S V Gruber, DCNT, 
39 PSupp 291 

84. US—U S V Gruber, CCA.N 
y . 123 F 2d 307 

Transmittal by swltobboard conneo- 
tlons 

U S —U S V Gruber, C O A.N T, 133 
F2d 307 

85 US—Goldstein V U S,NT, 62 
set 1000. 316 US 114, 86 LEd 
1312—-Diamond V U S, CCAOhlo, 
lOS F2d 869 

DC—U S V Lewis, DC, 87 F Supp 
970, reversed on other grounds Bil¬ 
led V U S, 184 F2d 394, 87 U S 1 
AppDC 274, 24 ALR.2d 881 
OoBsent of the originator of the 
can is not suffldent, since both par¬ 
ties to the conversation are consid¬ 
ered a sender, as that term is used 
in the statute.—U S v. PolakofC, C 
C A.N T. 112 F 2d 888, 184 A-L R. 607, 
certiojarl denied 61 S,Ct. 41, 811 U 
S 663, 35 L.Ed. 418. 

88 US—We^ss V V a, IsTTh 60, S 
Ct 269, 308 U S. 321, 84 39? 

Turning statelsi evidence 

Where participants in tel^hpne 
conversations ^were ignt^ant of intei> 
c^Mon of tha messages) and did not 
oonsient jtheiPato; ragreement ito'»^tu^ 
8 l^e '5 iavldanpo iby posme of^;defend- 
ants after they had been appTi°bed,>Of 
the interceptlpn^ andilnif the ^hQperof 
len^-ency.^.jwaei, not} ayathorlzatloni wlth- 


ception and divulgence of communi¬ 
cations where not "authorized by the 
sender *'—^Welsa v U S , supra. 

87. US—Goldstein v U S, hTT, 
62 set 1000, 316 US 114, 86 LEd 
1312—U, S V Guller, DC Pa, 101 
F Supp, 176 

Cal—People v Kelley, 137 P 2d 1, 22 
Cal 2d 169, appeal dismissed Kel¬ 
ley V State of Californla, 64 S Ct. 
264, 320 US 716, 88 LEd 420, re¬ 
hearing denied 64 S Ct. 627, 321 
US. 802, 88 LEd 1089, 

Who is a sender 

Where officers merely listened to 
what was said to them by others, 
over accused's telephone, but there 
was no conversation with accused, 
who was present, accused was not a 
"sender” within the statute forbid¬ 
ding wire tapping—^Peoi)le v Kelley, 
137 P2d 1, 22 Cal.2d 169, appeal dis¬ 
missed Kelley v State of Califor¬ 
nia, 64 set. 264, 820 US 716. 88 L. 
Bd 420, rehearing denied 64 S Ct. 
527, ^21 US 802, 88 LEd 1089— 
People V Barnhart, 153 P 2d 214, 66 
Cal Afip.2d Yl4 

88 . D.C-r-U S. V Coplon, DC, 91 
F Supp 867—U S, V Lewis, D O, 
8Z F Supp 970, reversed on other 
ground^ BiUeqi v. U S, 184 P 2d 
394, 87 USAppU.C. 274, 24 A 1*11. 

, 2d 881 

89. trs—U S v Gruber, DCJ^T. 
39 FSiSpp 291 

90. tJ —Diamond v U S, CCA. 
Q^o, 108 F 2d 8b9 

Oon^^isfonal Inten^ ^ . . 

Failure of congress 


wire tapping activities of federal 
agents Is insufficient to overbear 
plain mandate of statute forbidding 
anyone, which is construed to include 
federal agents, unless authorized by 
sender, to intercept or divulge a tele¬ 
phone message —-Nardone v U S , N 
T, 68 set. 275, 302 US 379, 82 L. 
Ed 314 

91. US—U S V Gruber, DCNT, 
39 F Supp 291 

92. N'T—People v Appelbaum, 97 
NTS 2d 807, 277 App Div 43, af¬ 
firmed 96 NE.2d 410, 301 NT 738. 

93- NY—Black v Impelliterrl, 111 
NTS 2d 402, 201 Mlsc. 371, affirm¬ 
ed 117 NT,S2d 686, 281 AppXUv. 
671, appeal denied 118 N T S 2d 732, 
281 App Div 744, motion denied 
111 NE 2d 436, 305 N.T, 668, appeal 
dismissed 112 NB2d 846, 865 NT. 
724, reargument denied 113 NE2d 
304, 306 NT 796 

Wire taps are not limltea 1 b scope 
to oouB'^ whose court issued order 
authorizing them —.People v, Feld, 
113 NE,24 440, 306 NT 322 

Affidavit 

It is sufficient if affidavit on whltdi 
an order for a wire tap 9s based is 
sworn to before any person author¬ 
ized by law to administer an oath; 
failure to specify In affidavit the per¬ 
sonas whose conversations are to be 
intercepted constitutes an Irregular¬ 
ity and not a Jurisdictional defect — 
)P6opie V Katz, 114 NTS 2d 360, 201 
lid^so. 414. 

94 ., N,T—People v Feld, 113 NB. 
440, 305 KT 322 
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Various offenses, other than those discussed supra 
§§ 117-122, have been created by statute ^5 So the 
unlawful sending of false and forged telegrams, 
purporting to be from another person, with intent 
to deceive is an offense, under some statutes,®^ the 
gist of which is the sending of the telegram, know¬ 
ing of its falsity, with the intent to deceive, injure, 
or defraud another,^? and the offense may be com¬ 
mitted even though the recipient does not suffer 
financial loss®® Under provisions of the Federal 
Communications Act, the unlicensed transmission of 
radio signals interstate,®® or to a vessel,^ or from 
a mobile station operated within the country,® or in 
interference with radio signals in other states® is 
a crime, and the words ^*willfully and knowingly 
as used in such statute mean the purposeful and 
deliberate failure to comply with the licensing pro¬ 
visions of the statute ^ The statute is also violated 
by the maintenance of a place from which sound is 
transmitted by radio to a foreign country, there 
to be rebroadcast to this country, without a permit 
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from the enforcing agency ,5 but the recording of 
speeches in this country on discs which are earned 
to a foreign country to be broadcast is not violative 
of the statute ® 

§ 124. Prosecution and Punishment 

An Indictment charging a telegraph company with vio¬ 
lation of a statute prohibiting the transmission of certain 
messages need not allege through what agents the com¬ 
pany acted Material elements of the offense as de¬ 
nounced by the statute must be proved 

In a prosecution for an offense arising out of the 
use or operation of telephone, telegraph, or radio 
facilities general rules are applicable as to the 
complaint, information, or indictment ^ An indict¬ 
ment charging a telegraph company with violation 
of a statute prohibiting the transmission of certain 
messages is not defective because it fails to allege 
through what agent or agents the company acted ® 
Matenal elements of the offense as denounced by 
the statute must be proved,® and matters not relating 


95. Promotion of unlawful pursuit 

(1) Statute making It a high mis¬ 
demeanor to carry knowingly any 
message of a kind which shall fur¬ 
ther or promote the interest of any 
unlawful pursuit requires that those 
prosecuted have acted in bad faith, 
and the sanctions thereof apply only 
when scienter is established—State 
V W TJ Tel Co, 80 A 2d 342, 13 
isr J Super 172 

(2) Such a statute has been held 
not invalid as violating due process 
provisions of state and federal con¬ 
stitutions, or as being so vague and 
Indefinite that It fails to define the 
offense or to give reasonable stand¬ 
ards for determimng guilt, or as vio¬ 
lating provisions of tbe state and 
federal constitutions prohibiting ex 
post facto laws, or as violating pro¬ 
visions of the state constitution vest¬ 
ing the legislative power in the leg¬ 
islature and prohibiting the exercise 
by the judiciary of legislative pow¬ 
ers —State V W U Tel Co, supra. 

96 Cal —^People v Norwoods, 223 P 

2d 490, 100 Cal App 2d 281 

Palsity of telegrams Inhered In the 
fact that neither of them represent¬ 
ed nor expressed the views, purposes, 
or intent of person whose name was 
appended to them without Ms knowl¬ 
edge or consent.—People v Nor¬ 
woods, supra. 

97 , Cal —^People v Reed, 248 P 2d 

610, 113 Cal App 2d 839 

98 Cal —^People v Norwoods, 223 P 

2d 490, 100 Cal App 2d 281 

Bolstering of confidence in defendant 

■Where facts warranted inference 
that defendant sought by false tele¬ 
gram to continue to deceive prose¬ 
cuting witness concerning oil lease, 


in order to postpone time when pros¬ 
ecuting witness would lose confidence 
in defendant, so that defendant could 
get more money from prosecuting 
witness, and defendant did by means 
of the telegram bolster and renew 
prosecuting witness' confidence in de¬ 
fendant for an appreciable period of 
time, fact that telegram 'was sent 
months after defendant got money 
from prosecuting witness did not pre¬ 
clude conviction of defendant under 
statute—People v Reed, 248 P 2d 
610, 113 Cal App 2d 839 
99 . u S —U S v Molyneaux, CCA 
NY, 65 P 2d 912 

1. US—^U, S V Betteridge, DC 
Ohio, 43 PSupp 53 

2. US—TJ S V Betteridge, supra. 

3. US—U S V Betteridge, supra. 

4 US—U S V Betteridge, supra. 

5. US—Baker v U S, CCATex, 
93 P 2d 332, certiorari denied 68 S 
Ct '646, SOS US 642, 82 Xi Ed 1102 

Penalty for violation of section of 
Communications Act relative to me¬ 
chanical or physical reproduction of 
sound waves for transmission to for¬ 
eign radio station to be brondcajst 
into the United States is provided by 
general penal section of act.—TJ. S 
V Baker, D C Tex, 18 P Supp 48, re¬ 
versed on other grounds, CCA, 93 
F 2d 332, certiorari denied 68 S Ct. 
646, 303 US 642, 82 L Ed 1102 

6 US—^Baker v U S, CCATex, 
93 F 2d 382, certiorari denied 68 S 
Ct 646, 303 US 642, 82 DEd. 1102 

7. Mo—State v McKee, 104 SW 
486, 126 Mo App 524 
62 CJ p 136 note 82% [a], p 136 
note 2—31 O J p 720 note 65 [a] 
(20). [b] (2) 


Strict construction 

The offense of sending telephone or 
telegraph messages in aid of Illegal 
business or practice was unknown to 
the common law, and, hence, an in¬ 
dictment charging such offense must 
be strictly construed —State v "W U 
Tel. Co, 80 A2d 342, 13 N J Super 
172 

Complaint or Indictment held suffi¬ 
cient 

(1) In general 

U S — ^U S V Molyneaux, C C A N T, 
55 F2d 912 

Ark—State v ‘Western Union Tele¬ 
graph Co, 254 SW 838, 160 Ark 
444 

Vt—Western Union Tel Co v Bul¬ 
lard, 27 A 322. 66 Vt. 634 
WVa.—State v Chesapeake & Poto¬ 
mac Telephone Co of West Vir¬ 
ginia, 4 SE2d 257, 121 WVa. 420 
62 C J p 136 note 2 [a] 

(2) Complaint charging defendant 
with operating “apparatus" without 
license, rather than operation of ra¬ 
dio “station.”—U S v Splane, DC 
N.T, 2 PSupp 686 

8. NJ,--State v. W U Tel Co, 80 
A2d 342, 13 NJ Super 172 

9. n't—^P eople V Raeder, 292 N 
T S 447, 161 Misc 667 

Bemoval of telephone lines 

In prosecution for Violation of 
statute prohibiting ■willful or mali¬ 
cious removal of telephone lines, 
state was required to prove act was 
wantonly malicious and committed 
with desire and intention to Injure 
owner and destroy property—People 
V Raeder, supra. 

Matters not to 'be proved 
(1) In prosecM^Vn 
Sion of Signals by u'l ''n'td i<i-^ 
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to such material elements do not constitute a defense 
to the prosecution lo The rules applicable m crim¬ 
inal proceedings generally apply as to the admis¬ 


sibility,and the weight and sufficiency, ^2 the 

evidence, instructions,^^ and proceedings on the 
trial 


XI, DUTIES AND LIABIUTIES WITH RESPECT TO TELEaRAPH MESSAUES 


A. IN GENERAL 


§ 125 In General 

The delivery to, and the acceptance of, a telegram 
by a telegraph company constitutes a contract between 
the sender and the cornpany, to support which a consider¬ 
ation is necessary 

The delivery to, and acceptance of, a telegram 
by a telegraph company constitutes a contract be¬ 
tween the sender of the message and the telegraph 
company,to support which a consideration is 
necessary however, if a telegraph company un¬ 
dertakes promptly to transmit and deliver a mes¬ 
sage gratuitously, its negligence in the performance 
of that act will not be excused by the lack of 
consideration 17 The liability of the company in 
respect of the handling of messages is regulated 
both by its contractis and by the quasi-public nature 
of its employment i® 


I* § 126 Right of Company to Make Rules and 
Regulations as to Its Handling of 
Messages 

The right of telegraph companies to make reason- 
i able rules and regulations in respect of the conduct of 
their business, such as the establishment of reasonable 
office hours, Includes the subsidiary right to make rea¬ 
sonable rules and regulations as to the handling of 
messages 

The right of telegraph companies to make reason¬ 
able rules and regulations in respect of the conduct 
of their business includes the subsidiary right to 
make reasonable rules and regulations as to the 
handling of messages, which, to be binding, must be 
reasonably construed Thus, the companies may 
establish reasonable office hours,and may require 
telegraphic messages to be presented in wnting^^ 
and at one of the company’s transmitting offices 


tors of 111111061136(1 mobile radio sta¬ 
tion, government was not required to 
prove that defendant intended to 
send interstate or foreign energy 
communications or signals or Intend¬ 
ed to Interfere with interstate or 
foreign energy communications or 
signals or other stations, where the 
other acts proved constituted viola¬ 
tions of Communications Act—TJ S 

V Betteridge, DC Ohio, 43 FSupp 
53 

(2) In prosecution for unlawfully 
and wUlfully reading or copying, in 
an unauthorized manner, communica¬ 
tion passing over a telephone line, 
and for tapping or making connection 
with a telephone line, proof of breach 
of contractual provision between sub¬ 
scriber and telephone company as to 
attachments was irrelevant.'—People 

V Appelbaum, 97 NTS 2d 807, 277 
App Dlv 43, affirmed 95 NE2d 410, 
301 NT 738 

la BeUaaoe 

In prosecution for the unlawful 
sending of false and forged telegraph 
messages with the Intent to deceive, 
injure and defraud, faot that person 
who received telegrams refused to 
act in reliance on telegrams or that 
If her did act in reliance thereon any 
detriment would be very ^Ight, was 
not a defense—People w. Norwoods, 
223 P2d 490, 100 Cal.Aj>p 2d 281. 

Ill Del ^ V McCAllister,! 7 6^ A 

^ 22'» 2!T)c 3‘'1 

52 CJ p £38 hote S. 


12. NT—^People v Baeder, 292 NY 
S 447, 161 Misc 557 

Evidence held suficieut 

(1) In general —Casey v U S, C 
AWash, 191 F 2d 1, reversed on oth¬ 
er grounds 72 SCt. 999, 343 TJ S 808, 
96 IjEd. 1317—62 CJ p 1’36 note 4 
[a] 

(2) To sustain conviction of aiding 
and abetting violation of laws relat¬ 
ing to wire tapping—^TJ S v Gruber, 
CCANT, 123 F2d 307 

Evidence held Instifflcleiit I 

(1) In general—People v Baeder, 
292 NTS 447, 161 Misc. 657—62 
C J p 136 note 4 [b] 

(2) To sustain conviction for op¬ 
erating radio apparatus without a 
license—-U S v Molyneaux, CCA 
NT, 55 F2d 912 

13. NT—^People v Appelbaum, 97 
NTS 2d 807, 277 App Div 43, af¬ 
firmed 96 NB 2d 410, 301 NT 738 

62 C J p 136 note 82% [b] 

14. Del —State v McCalllster, 76 A 
226, 23 Del 301 

62 C.J p 136 note 6, 

16. Fla.—Western Union Telegraph 
Co V. Taylor, 114 So 629, 94 Fla 
841 

16. Tex.’—^Western Union Tel Co v 
Melear, Civ App, 253 S^W^. 699 

62 C J p 5LS7 note 7 

17. Tex.—^Western Uniop TeL Co v. 

, EttodgraJS, i60"'SsW.4 §4 Tfflc, 


284, 86 Am S B 851—^Western Un¬ 
ion Tel Co V Johnson, Civ App, 
218 SW 781, error refused 226 S 
W 671, 111 Tex 1 

18- NT—Weld V Postal Telegraph 
Cable Co, 92 NE 416, 199 NT 88 
Federal commtmloations oommlseioiL 
rales 

The sender of an Interstate tele¬ 
gram was bound by regulations pre¬ 
scribed by federal communications 
commission for interstate business of 
telegraph company, and it was Im¬ 
material that sender did not read 
conditions found on reverse side of 
telegram blank or In tariff book.— 
Bager V Western Union Tel. Co, 46 
N.E 2d 606, SIS Ill App 589 

19. NT—Weld V, Postal Telegraph. 
Cable Co, 92 NB 416, 199 NT 88 

SO. Mass —^Vermilye v Western Un¬ 
ion Tel Co, 93 NB 635, 207 Mass 
401 

62 C.J p 137 note 14 

ai. Ky—Western Union Tel Co r 
Van Cleave, 64 SW 827, 107 Ky 
,464, 22 KyD, 63, 92 Am S B 366 
62 C J p 137 note 16 

aa Ill—^People r Western Union 
Tel Co, 46 NB 731, 166 Ill 15, 36 
D ^LA. 637 
62 C J p 137 note 16 

93. Ga.—Stamey v Western Union 
Tel Co, 18 SB 1008, 92 Ga. 518, 
44 AmuSJEl 95. 
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Telegraph companies may also waive the benefit 
of a rule or regulation,24 and, thus, become liable 
for a failure properly to perform the duties so un¬ 
dertaken 25 

§ 127. Duty to Accept Messages 

Generatly speaking, a telegraph company Is bound 
to accept and contract to transmit all messages offered 
to It by any member of the public, but under some cir- 
cumstances the company is not obliged to do so. 

Generally speaking a telegraph company is bound 
to accept and contract to transmit all messages 
offered to it by any member of the public,26 if the 
sender complies with its reasonable rules and regu¬ 
lations,27 and if the message submitted belongs to 
the general class of business handled by the com¬ 
pany 2® The company is not required to receive 
messages the transmission of which would subject 
it to a. penalty,29 or to a civil^o qx" criminal lia¬ 
bility,*1 but, as a general proposition, if a message 
offered for transmission is couched in decent lan¬ 
guage, and the company might legally transmit the 
same without incurring any liability therefor, it 
IS its duty to do so 22 The fact that a sender noti¬ 
fies the company of the nature of his message and 
of Its financial importance will furnish no justifica¬ 
tion for a refusal to accept it 23 Where a message 
IS offered which, by reason of the ignorance of the 
sender, is not in proper form, it would seem to be 
the duty of the operator to aid or advise him with 
respect to putting it into proper form 34 

Unsigned messages The fact that a message is 
not signed is not sufficient ground for refusing to 
accept and transmit it unless its contents indicate 
some unlawful purpose or are calculated to arouse 


a well-grounded suspicion that there is some im¬ 
proper reason for withholding the signature 35 

§ 128, -Messages for Illegal or Immoral 

Purposes 

A telegraph company Is not permitted to act as a 
censor of public or private morals and, as a general rule. 
It must accept messages couched in decent language 

A telegraph company is not permitted to act 
as a censor of public or pnvate morals,36 or a 
judge of the good or bad faith of persons desiring 
to send messages over its lines ,37 and, consequently, 
It IS not justified in refusing a message couched in 
decent language and not libelous because its pur¬ 
pose or effect may be to accomplish, or aid in the 
accomplishment of, an illegal or immoral act,38 pro¬ 
vided the company would not itself incur a civil 
or criminal liability by transmitting such message 39 
Thus, a message cannot ordinarily be refused be¬ 
cause it relates to gambling in futures,^® or contains 
reports of horse races which the addressee may 
illegally use, when received, in conducting a pool 
room,41 or is intended to procure the attendance 
of women of bad character for immoral purposes, 
provided the illegal or unmoral purpose does not 
appear on the face of the message 42 

A telegraph company, however, is under no ob¬ 
ligation to aid in or abet the commission of a 
enme, or to render itself liable to indictment, and, 
if the sending of the message would itself be an 
illegal act or in direct furtherance of such an act, 
and the illegality appears from the face of the 
message or is otherwise positively known to the tel¬ 
egraph company, the message should not be trans- 


24. Ala—Western Union Tel Co v 
Hill, 60 So 24S. 163 Ala. 18, 23 
LRA.,lsrS, 648, 19 Ann.Caa, 1068 

62 C J P 137 note 20 

25 Ala.—Western Union Tel Co v 
Hill, supra. 

62 C J p IBS note 21 

26. TeX'—^Western Union Tel Co v 
Homer, 166 S W 2d 684, 140 Tex 
193 

62 C jr p 138 note 23 

27 SD—Kirby v Western Union 
Tel Co, 66 NW 37, 7 SI> 623, 46 
Am.SR. 765, 80 LILA. 621, 624 

28. Ark.—Western Union Tel Co v 
State, 101 SW 748, 82 Ark. 809, 
12 AnnCas 82 

62 C J p a3$ note 26 

29. Ala.—^Western Union Tel Co v. 
Young, 36 So 374, 188 Ala. 240, 

aa Ga,—Gray v, Western Union Tel 
Co, 13 SE 662, 87 Ga, 860, 27 
Am SB 259, 14 L.BA. 96 

3 £inn.—^Peterson v. Western Union 


TeL Co, 67 NW 646, 65 Minn. 18, 
83 LR-A 302 

31 Ga.—Gray v Western Union Tel 
Co„ 18 S B 662, 87 Ga 360, 27 Am 
SB 269, 14 LB A. 96 

Ky—Louisville v Wehmkofl, 76 S.W 
876, 79 SW 201, 116 Ky 812, 25 
KyL 996 

32. Ky—Commonwealth, v Western 

Union Tel, Co, 6T S.W 59, 112 Ky 
366, 23 1633, 99 Am SR. 299, 

67 LB A 614, 

62 C J p 188 note 29 

33. ifassVermllye y Postal Tele¬ 
graph Cable Co, 91 NB 904, 205 
Mass 698. 80 LRJL.NS. 472 

34. NC—Cordell v Western Union 
Tel Co, 63 SB. 71, 149 N.C 402, 
22 LBA.NS. 640 

35 NC—Cordell v. Western Union 
Tel. Co, supTA 

36. Ind.—Western Union Tel Co v 
Ferguson, 67 Ind, 496 

iQr —Commonwealth.* v Western Un^ 
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ion Tel Co, 67 SW 69, 112 Ky 
865, 23 KyL 1633, 99 Am SR 299, 
57 LBJL 614 

37. Ind.—Western Union Tel Co v 
Ferguson, 67 Ind 495 

38. Ky—Commonwealth v Western 
Union Tel Co, 67 SW 69, 112 Ky 
366, 23 KyL 1633, 99 Am SR 
299, 67 LILA 614 

62 C.J p 139 note 86 

39. Ga—G ray v Western Union Tel 
Co, 13 SB 662, 87 Qa* 860, 27 
Am SR ,259, 14 ^,KA. 96 

62 C J p 139 note 86 

40. Ga—G ray v Western Union Tel 

Co, BuprA < 

62 OJ p 189 note 37 

41. Ky—ConnnonfWealth v, Westexm 
Unton TeL Od, 67 S W 69, dl2 Ky 
366 , 23 KyL 1633,^99 AnrSR, 
299, 57 L R A 614 

62 C J, p ise-note 38 ' ’ ' 

42. Ind—Westom Union Te^ 

Ferguson, 67 Ind 496, 1 Am Blectir. 
Caa. 266. ' 
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mitted,^® but m such cases if the language of the 
message is ambiguous, the doubt should be resolved 
in favor of the sender ** 

By virtue of statutory authonty, a telegraph com¬ 
pany can discontinue wire service to any drop or 
connection on receiving notice from federal or 
state law enforcing agencies that the service is 
being supplied contrary to law,and guilty use 
of the drop in receiving messages is enough to show 
illegal use of the wires’ service,**® it being un¬ 
necessary to show a guilty participation by the 
sender or transmitter of the messages to the drop 

Mistake or delay in transnusston A telegraph 
company is not liable for losses occasioned by mis¬ 
takes or delays in transmission of messages relating 
to gambling transactions,*8 or for a failure to 
deliver such messages,*9 but it may be subject to 
a statutory penalty 

g 129 . - Messages Not m Decent Lan¬ 

guage 

A t«leflraph company need not accept a message 
unless It is couched In decent language 

A telegraph company need not accept a message 
unless it is couched in decent language thus, it 
may refuse to send a message which is blasphe- 
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mous,®* obscene,^® profane,®^ indecent,®® or the 
like.®® 

§ 130 — Cipher Messages 

A telegraph company Is obliged to accept cipher 
messages. 

A telegraph company is under the same obliga¬ 
tion to receive a cipher message as it is to trans¬ 
mit any other message 

§ 131. -Libelous Messages 

A telegraph company need not, and should not, accept 
a message which Is libelous on its face 

A telegraph company need not,®® and should 
not,®® accept a message which is, on its face,®® 
libelous However, if the message is reasonably 
capable of an innocent construction,®! or might rea¬ 
sonably be supposed to be a privileged communica¬ 
tion,®2 the company cannot refuse it on the ground 
that it may possibly be libelous 

A telegraph company accepting messages is en¬ 
titled to a qualified privilege which rebuts any pre¬ 
sumption of malice from the fact that the message 
IS libelous per se as between the sender and the 
person mentioned therein 


43. Md —^Howard Sports Daily v 
Weller, 18 A 2d 210, 179 Md S55 

NJ—State V Western Union Tel 
Co, 97 A 2d 480, 12 NJ 468 
62 CJ P 139 note 40 

44. Ga —Gray v Western Union Tel 
Co, 13 SE 662, 87 Ga. 360, 27 
Am S R. 269, 14 L R.A, 95 

62 C J, p 139 note 41 

45 US—^McBride v W U Tel Co, 
C A.Cal, 171 F2d 1 
Fla.—^Dade County News Dealers 
Supply Co V Florida R. R. & Pub¬ 
lishing Utilities Commission, Fla., 
48 So 2d 89 

Sufdolenoy ot notloe 

State and county officers notifying 
telegTSfph company 'that drops were 
being Illegitimately used, are not re- 
auixed to supply to telegraph com¬ 
pany, in order to permit company 
to discontinue wire service, the pro¬ 
bative facts to be adduced in court 
in trial of eases of the violation stat¬ 
ed tel notices —^McBride v W* U. Tel 
Co, OA.Cal, 171 P‘2d 1 

46r U S —McBride v W U Tel Oo^ 
supt^ » 


tinulng of past services, as against 
contention that telegraph, company 
must disregard notices in so far as 
notices concern a past wrongdoing — 
McBride v W U Tel Co, supra. 

48. Ark.—Western Union Tel Co v 
Estes, 212 SW2d 33*3, 213 Ark 
719 

KT—^McMenamy v W U Tel Co, 
83 NTS 2d 666, 192 Misc 114 
27 C J p 10*68 note 41 

49. Mias —Capps v Postal Tele¬ 
graph-Cable Co, 19 So 2d 491, 197 
Miss 118 

50 Ga.—Gray v Western Union Tel 
Co, IS S EJ 662, 87 Ga 350, 27 Am. 
SR. 359, 14 DR A 96 

51 Ark,—-Western Union Tel Oo v 
DiUard, 110 SW 1035, 86 Ark 208, 
17 LuR.A,NS, 836 

62 C J p 139 note 43 

53. Ark.—Western Union Tel. Co. v 
Franklin, 169 SW 234, 114 Ark. 
f59, AnnOasA-9l6D 466—Western 
Unipn Tel Co, v Dillard, 110 S W 
1085, 86 Ark. 208, IT DR.A,NS, 
836 


47™ U S.—McBride v W U TeL Qo, 
supra y ' > 

itefasal of i^vioe Jnsttllsd ^ ' 

Notices of state atJforney general 
and county sheriff 'that drops am 
being lUegltim'ateiy used juatdfl.es tel- 
egrapjh. qo^ji>ainy’,s irefUsal' to render 
'Wire services which woi!ild,.,bi edn- 


53. Ark-—WeStpm Union Tel Co v 
^Yankl'ib, 169 SW. 234, 114 Ark. 
469, Ann Cas.l916D 466-^Weatem 
Union Tel Co v DiRord, HO S,W 
1035, 86 Ark 206. 1,7 D.R.A^JTJS, 
836 , , 

1 

84. Ga.—Gray v.- 



Co, 13 SB 562, 87 Ga 860, 27 Am 
S R 2^9, 14 DR.A- 95 
62 C J p 139 note 46 
65. Ga —Gray v Western Union Tel 
Co, supra 

62 C J p 139 note 48 
56. Ark-—^Western Union Tel Co v 
Franklin, 169 SW 234, 114 Ark- 
469, Ann Cas-1916D 466—^Western 

Union Tel Co v Dillard, 110 SW 
1035, 86 Ark. 208, 17 DRA.,N.S, 
836 

67 Ill —^Beggs V Postal Telegraph.- 
Oable Co , 169 IllApp. 247. 

62 C J p 189 note 51 
58 Minn—^Peterson v Western Un¬ 
ion Tel Co, 67 NW. 64^, 6*6 Minn 
18, 33 DR^ 302 
62 C J p 140 note 63 
69. Mlnru^—^Paton v. Great Northern 
Tel Oo, 170 FW 611, 141 Minn 
430 

62 C J p 140 note 64 
60 , ^rl^ato v Western Union 

Tel Oo, 142 SW 271, 238 Mo 480, 
87 DR.A.,NS, 861, AnnOas.l913A 
636 

62 C J*""? 140 note 55 
51 Mass —Rogers v Postal Tele¬ 
graph Cable Co of Mass, 164 N,E 
,463, 265 Mass 544 
62 C.J, p 140 note 56 

58. U S —Nye V Western Union Tel 
, Co , C C,Mlnn , 104 F 628 

53 * NY—Klein V W U Tel Go, 13 
"NTS 2d 441, 267 App Div 336, mo- 


1 
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§ 132. -Messages Not on Regular Blanks 

a In general 
b Oral messages 

a. In Ueneral 

Generally a telegraph company may not only require 
that the message be reduced to writing, but that it be 
written on one of Its usual forms 

It is generally held that the company may rea¬ 
sonably require not only that the message shall be 
reduced to wnting, but that it shall, when presented 
for acceptance, be written on one of the usual 
blank forms containing the printed conditions on 
which only the company holds itself out to the 
public as prepared to accept messages, and it may 
refuse a message not so written,®^ but the com¬ 
pany may waive the requirement and accept mes¬ 
sages not so written, in which case it will be liable 
for a failure properly to transmit and deliver such 
messages 6^ Moreover, where the sender pastes 
on the regular telegraph form bearing his message 
a notice of the importance of such message, but 
does not thereby exclude any of the printed matter 
on the form itself or tend to confuse an operator 
transmitting such a message, the company may not 
refuse to transmit such message ®® In at least one 
jurisdiction, however, it is held that the company 
will not be allowed to enforce a rule requiring all 
messages to be tendered on its blanks and then pro¬ 
vide only blanks which impose conditions and limita¬ 
tions on the liability of the company 

h. Oral Messages 

A telegraph company may require that, before a 
message Is accepted for transmission, It shall be reduced 
to writing, but such a requirement may be waived 

A telegraph company may properly require that, 
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before a message is accepted for transmission, it 
shall be reduced to writing, and may refuse to ac¬ 
cept a message not in writing,®® although one of 
Its operators may at the sender’s request act for 
him in writing the message ®^ The company may 
also waive the requirement that messages shall be 
tendered in writing, and may accept and contract 
to transmit a verbal message,*^® or a message of¬ 
fered over the telephone,m which case it will be 
liable for failure properly to transmit and deliver 
such message, "^2 provided it is established that the 
message did in fact reach the telegraph company,'^® 
and what its language, as it reached the company, 
was ^ 

§ 133 . - Collect and Deadhead Messages 

Although a telegraph company may require pre¬ 
payment of its charges, before transmitting the message, 
a company waiving the requirement is held to the same 
degree of care and diligence as though the charges had 
been fully prepaid 

A telegraph company may require, before accept¬ 
ing and contracting to transmit a message, that its 
reasonable charges for the service demanded shall 
be prepaid,"^® but the right to require such prepay¬ 
ment is a pnvilege which the company may waive,'^® 
and, if it undertakes to render a deadhead'^'^ or 
collect'^® service, or to extend credit therefor, charg¬ 
ing the tolls for the same at the regular tariff rates 
to the account of the sender,or agreeing to ac¬ 
cept payment at a later date,®® it is held, in the ab¬ 
sence of contract, to the same degree of care and 
diligence as though the charges had been fully 
prepaid ®i On the same principle as its right to 
require prepayment, it has been held that the com¬ 
pany may reasonably require deposits from transient 
persons sending telegrams which require answers ®2 


tion granted 24 IT E 2d 492, 281 IT 

V 831 

S D —^Klrby v Weatern Union 
Tel Co. 66 NW 37, 7 S D 623, 
46 Am SR 765, 30 ERA 621, 624 
62 C J p 140 note 58 
G5 Misa—-Western Union Tel Co 

V Jones, IS So 471, 69 Miss 658, 
30 Ajn S R* 679 

66 Mass^—^Vermllyo V Western Un¬ 
ion Tel Co„ 93 NB 636, 207 Mass 
401 

82 C J p 140 note 60 

67. Tex—Western Union Tel Co 

V Armstrong, CIvApp, 207 SW 
692. 

€8 Tex—Riob v Weatern Union 
Tel Co, CivApp. 110 SW, 93 
62 C J p 140 note 62, 

69 Tex—Gulf, etc, R Co v Geer, 
24 tSW 86, 5 Tex CivApp 349 
62 0 J p 140 note 63 


70 Ala.—^Western Union Tel Co v 
Wilson, 9 So 414, 93 Ala 32, 30 
Am SR 23 

71 Mich-—Carland v Western Un¬ 
ion Tel Co, 76 NW 762, 118 Mich 
369, 74 Am SR 394, 43 ERA 280 

62 C J p 141 note 66 

72. Mich-—Carland v Western Un¬ 
ion Tel Co, supra. 

62 C J p 141 note 66 

73 Qa —Planters' Cotton Oil Co v 
Western Union Tel Co , 66 S B 496, 
126 Ga. 621, 6 LRA,NS, 1180 

62 C J p 141 note 67 

74. Ky—Western Union Tel Co v, 
Gault, 90 SW 610, 28 KyL 881 

62 C J, p 141 note 68 

76 N G —Cogdell v Weatern Union 
Tel Co, 47 SE 490, 136 N.C 431 

62 C J p 141 note 69 

76. NC—-Ellison v Weatern Union 
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Telegraph Co, 79 SE 277, 163 N 
C 6 

62 C J p 141 note 70 

77 Tex,—Western Union Tel Co v, 
Snodgrrasa, 60 SW, 308, 94 Tex 
284, 86 Am SR, 861. 

78 Ala.—-Western Union Tel Co v 
Cunningham, 14 So 679, 99 Ala 
314 

62 C J p 141 note 7-2 

79 Ind ■—^Western Union Tel Co v 
Henley, 60 NB 682, 167 Ind 96 

80. Ala,—-Western Union Tel Co v 
Cunningham, 14 So 579, 99 Ala 
314 

81 Tex—^Western Union Tel, Co v 
Snodgrass, 60 SW 808, 94 Tex 284 

62 C J p 141 note 75 

82 Ind—^Western Union Tel Co v 
MoGuire, 2 NB 201, 104 Ind, 130, 
64 Am R 296, 1 AmBleotrCas 77 

62 C J p 141 note 76 ^ ^ 
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g 134 , - Unstamped Messages 

Where a statute or act of conoress requires a tasc 
stamp on telegraph messages, the duty of affixing the 
stamp and paying the tax is on the person sending the 
message, and the company need not accept a message 
which is Improperly stamped 

Where a statute or act of ccMigress provides for 
a stamp tax on telegraph messages, the duty of 
affixing such stamp and paying such tax is on the 
person sending the message, and the telegraph com- 
pany IS not bound to accept for transniission a mes- 
sage which is not properly stamped S3 

g 135 , -Messages Presented outside Of¬ 

fice Hours 

A telegraph company is not liahie for a failure to 
accept a message presented to It outside office hours 

A telegraph company is not liable for a failure 
to accept for transmission a message presented at 
a time not within its reasonable and established of¬ 
fice hours 

g 135 , - — Messages Presented on Sunday 

In the absence of statutory prohibition a telegraph 
company may keep Its office open on Sunday 

In the absence of a statutory prohibition a tele¬ 
graph company may keep its office open on Sun¬ 
day, as discussed in Sunday, § 13, however, it 
would seem that it is not obliged to receive mes¬ 
sages on that day 

§ 137 . -Messages for Points Not on Com¬ 

pany's Lines 

A telegraph company Is not obligated to accept mes¬ 
sages for points at which it has no office and no facili¬ 
ties for delivery, and for which it does not hold itself 
out as prepared to handle messages 

No obligation rests on a telegraph company to 
accept messages for points at which it has no of¬ 
fice and no facilities for delivery, and for which 
it does not hold itself out to the public generally 
as prepared to handle messages,^® but it is the 
duty of Its agents to know the places at which the 
company has offices, and of the company to fur¬ 
nish Its agents with all necessary information m 


this regard So, if an agent of a telegraph com¬ 
pany through negligence or the lack of such in¬ 
formation accepts for transmission a message for 
a point at which the company has no office, the 
company will nevertheless be liable for a failure to 
transmit and deliver it ,89 and, if an agent refuses 
to accept a message tinder the erroneous belief that 
the company has no office at the place to which it 
IS addressed, the company will be liable in. damages 
for such refusal,90 although, as discussed supra 
§ 107, such a mistake, and the consequent refusal 
of a message, are not grounds for the recovery of 
a statutory penalty in a state where the penalt> 
IS aimed only at willful refusal or intentional dis- 
cnmination 

g 138 , - Messages from Other Telegraph 

Companies 

Telegraph companies operating parallel or co'mpeting 
lines between certain points have been held not to come 
under a statutory exception relieving them from the duty 
of receiving messages from and for other telegraph com¬ 
panies, where a line or portion thereof of one company is 
between points where the other company has no paralfel 
or competing line 

Under a statute requiring telegraph companies 
to receive messages from and for other telegraph 
companies, but making an exception in the case of 
companies operating parallel or competing lines, 
the fact that two companies have lines which arc 
parallel or competing between certain points does 
not bring them within the application of the excep¬ 
tion as to a line or portion thereof of one company 
betwe,en points where the other company has no 
parallel or competing line 9i 

§ 139 Mistakes in Writing Down Oral Mes¬ 
sages on Acceptance for Transmis¬ 
sion 

Ordinarily, where a telegraph operator writes out a 
snessage at the dictation of the sender, he acta as agent 
for the sender and the company is not liable for his neg¬ 
ligence, but this is not true where the company main¬ 
tains a telephone In Its office by which messages can be, 
and customarily are, sent to It for transmission 

Ordinarily, where a telegraph agent or operator 
wntes out a message at the dictation of the sender, 
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he acts 45 agent for the sender,®® and his negligence j 
in so acting is not chargeable to the company®® 
However, where a telegraph company maintains a 
telephone in its office by which messages can be 
sent to it for transmission,®^ and customarily are 
sent for such purpose,®5 the agent or operator m re¬ 
ceiving a message by such means acts in his capacity 
as agent of the company,®® hence the company is 
liable for his negHgcnce®^ m erroneously writing 
the message ®® 

§ 140. Duty to Transmit Messages 

It I« the duty of a telegraph company to transmit a 
message and It Is bound to exercise adequate, due, rea¬ 
sonable, or ordinary care and diligence In the transmission 
of messages. 

Where a telegraph company has duly received a 
message for transmission, it is its duty to transmit 
such message, and it will be liable for a failure to 
do so,®® notwithstanding it is a message which the 
company might have refused to accept,^ unless it 
is also one which it would be unlawful for the com¬ 
pany to transmit ® Thus, it is no justification for 
failure to transmit a message that it was wntten 
in cipher,® or that the operator mistakenly thought 
that the addressee was not at the place stated in 
the address.^ 

Unless declared by statute to be an insurer, a 
telegraph company by receiving a message for 
transmission does not absolutely insure that it will 


be transmitted,® however, it is hound to exercise 
adequate,® due,^ reasonable,® or ordinary® care and 
diligence in the transmission of messages On the 
other hand, it has been held that a statute provid¬ 
ing for the degree of care to be exercised by com¬ 
mon earners in general imposes on a telegraph 
company the greatest and highest degree of care 
and diligence possible l® Under some authonties, 
holding that a telegraph company is not the agent 
of the sender m transmitting a message, the com¬ 
pany, as a public service corporation, is subject to 
the duties and liabilities incident to those of a 
common earner of intelligence for hire 

Where circumstances anse over which the com¬ 
pany has no control, it will be excused from a fail¬ 
ure to transmit the message,^® but, if the failure 
to do so IS due to the negligence of the company, 
it will be liable for damages 

Selection of route If a continuous telegraphic 
route exists from the filing office to the destination, 
the sender, by filing his message, selects that route 
as the one over which he desires his message to be 
sent,i^ and, if the company selects another route, 
either telegraphic^® or partly telephonic,^® by which 
the message fails to arrive at its destination, the 
company, although free from negligence, will be 
liable. Moreover, the company will be guilty of 
negligence if it transmits a message to an office 
more distant from the sendee than another to which 
both duty and custom require it to be 
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Vis major Whether a telegraph operator, who 
was also a military censor, acted as the company’s 
ag'ent or as censor in submitting a telegram to the 
chief government censor must be determmed from 
his standpoint and as it appeared to him when he 
received the message 

g 141^ - To Transmit Promptly, and Ex¬ 

cuses for Delay 

a To transmit promptly 
b Excuses for delay 

a. To Transmit Promptly 

It is the duty of telegraph companies to transmit 
•messages promptiy and they are held to the exercise of 
•ordinary or reasonable care and diligence In this regard 

The ment of telegraphic communication lies in 
its speed, and it is for this reason that it is resorted 
to instead of using the more certain and less ex¬ 
pensive method of communicating by mail It is 
therefore, the duty of telegraph companies, which 
hold themselves out to the world as prepared to fur¬ 
nish this rapid means of communication, to trans¬ 
mit messages promptly, and in the absence of any 
legal excuse they will be liable for a failure to do 
so 

Unless they are insurers by statute, such com¬ 
panies do not insure the prompt transmission of a 
message,but are liable only for failure to exer¬ 
cise ordinary care, that is, for failure to transmit 
as promptly as is reasonably practicable under all 
■the circumstances ^2 They must, however, exer¬ 
cise reasonable care and diligence to secure a 


prompt transmission of messages,^^ and, m deter- 
imning whether they have done so, all the facts and 
circumstances of the particular case should be 
considered,24 including the urgency or importance 
of the message in question 25 Moreover, the com¬ 
pany cannot justify a delay in transmission on the 
ground that one O'f its rules or regulations was not 
complied with where it has waived the same by 
accepting and agreeing to transmit the message 2® 
Failure to refund the charges for a message has 
been held not to be a ratification of the employee’s 
negligent delay in transmitting an interstate mes¬ 
sage 27 

Sunday or legal holiday Under a statute pro¬ 
hibiting telegraph companies from transmitting mes¬ 
sages on Sunday unless they relate to matters of 
chanty and necessity, recovery may not he had for 
a failure promptly to transmit a message on Sun¬ 
day unless the message is shown to come within 
that exception,28 but, if the message is of such 
character, the company will be liable for a failure 
to transmit it,29 notwithstanding the sender might 
have dispatched it on the day previous.®® How¬ 
ever, in the absence of such statutoiy regulation, 
where the company accepts a message on Sunday®^ 
or a legal holiday,22 it has the duty to transmit it 
with ordinary diligence regardless of the day. 

b. Excuses for Belay 

(1) In general 

(2) Wire trouble 

(3) Office hours 

(4) Order of transmission 
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(1) In General 

A telegraph company ordinarily will not be held 
responsible for delays in transmission Avhich result from 
causes over which it has no controL 

If it has no knowledge thereof when it accepts 
a message,33 a telegraph company ordmanly will 
not be held responsible for delays m the transmis¬ 
sion of messages due to causes over which it has 
no control,34 since vanous circumstances or condi¬ 
tions may exist which will justify or excuse such a 
delay®^ or would justify a refusal to accept a 
message for transmission unless it is taken subject 
to delay 

It is no defense for a delay, however, that the 
original operator cannot send the message through 
another office due to the fact that the operators 
at such office do not respond, in the absence of 
evidence excusing the company’s employees at the 
latter office 37 Also it is not a defense that the 
telegraph company’s agent handling the message 
was also the agent of a railroad company and was 
busy, at the time, with his railroad duties 38 More¬ 
over, the negligent delay of the company’s mes¬ 
senger in returning to the office with a message, 
which he was directed by the company to obtain, 
is the delay of the company for which it is liable 39 

(2) Wire Trouble 

Although a telegraph company must exercise ordinary 
care and diligence both In preventing and repairing wire 
trouble, it is not liable for delays due to unavoidable 
interruptions 

Although the law imposes on a telegraph company 
the duty to exerase ordinary care and diligence 
both in preventing any wire trouble^o and in re¬ 
pairing it promptly when it occurs,the company 
IS not responsible for delays due to unavoidable in¬ 
terruptions in the working of its lines, such as those 


due to storms or atmosphenc disturbances or other 
causes over which it has no control and against 
which, m the exercise of ordinary prudence and 
foresight, it was not reasonably practicable to 
guard ^3 

Wire trouble, however, is no legal excuse where 
Its existence and extent were known to the com¬ 
pany’s operator when the message was accepted, 
and the facts not communicated by him to the 
sender, ^3 nor is it an excuse when the trouble 
arises because of the company’s own negligence, and 
was of a character which could have been pre¬ 
vented, or obviated earlier, by the exercise of 
ordinary care,^^ or where other means of transmis¬ 
sion were available,^3 or m cases where the mes¬ 
sage should have been transmitted before the 
trouble occurred,^® or where there was a delay aft¬ 
er the removal of the interference to transmission ^7 
So, where a delay in transmission is shown, if the 
company relies on wire trouble as a defense, it must 
go further and show that it was not due to the fault 
of the company ^3 

(3) Office Hours 

A telegraph company ordinarily is not liable for de¬ 
lays in transmission due to the reasonable office hours 
observed at the point of destination or relay points 
through which the message must pass, there is a con¬ 
flict of authority as to whether or not the company's 
agent at the sending office is chargeable with knowledge 
of the office hours of the terminal office 

Ordinarily, the company will not be liable for such 
delay in the transmission of a message as is due 
to the reasonable office hours observed at the point 
of destination or relay point through which the 
message must pass ^3 

Knowledge of office hours Some conflict exists 
among the authonties on the question of whether 
or not the telegraph company’s agent at the sending 
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fiffice IS chargeable with knowledge of the oflace 
hours of the terminal office Under what appears 
to be the majority ruleSO the duty is not placed on 
the company to inform its agents of such regula¬ 
tions®^ and the agent is not required to be so in¬ 
formed,or even to ascertain on accepting a mes¬ 
sage, and inform the sender, whether the office 
hours at the point of destination are such that the 
message may be promptly transmitted It follows 
under this rule that the mere acceptance of a mes¬ 
sage for transmission docs not import any agree¬ 
ment or undertaking that it shall be immediately or 
promptly transmitted, regardless of such office 
hours,except, perhaps, in the case of an urgent 
message, discussed infra this section, rather it is 
implied, in the absence of express agreement, that 
It shall be transmitted subject thereto 

Under the other rule, however, the transmitting 
agent is obliged to know the office hours of the 
terminal office®® and to inform the sender of the 
fact that the office to which his telegram is destined 
will be closed ®'^ In at least one other jurisdiction 
it IS the rule that, if the operator does know that 
prompt transmission or delivery is not possible be¬ 
cause of office hour regulations, he must inform the 
sender of that fact 

Urgent messages Where the message is ur- 
gent®9 and the agent knows,®® or under the cir¬ 
cumstances should know,®t that because of the of¬ 
fice hours of the terminal office there will be a 
delay in delivery, he must notify the sender of such 


fact, furthermore, it has been held to be the com¬ 
pany’s duty, on discovering that such terminal office 
is closed, promptly to notify the sender of the 
fact ®2 

Waiver The company may, of course, waive 
Its regulations as to office hours,®® and it has been 
held that, where the compan>’s agent has knowledge 
of the office hours of the terminal office, or is 
chargeable with such knowledge, the regulation is 
waived where such agent receives and attempts to,®^ 
or does,®® transmit a message outside regular office 
hours However, where the company’s agent has 
no knowledge of the office hours of the terminal 
office and is not chargeable therewith, the mere re¬ 
ceipt of a message does not amount to a waiver of 
the regulation ®® If the transmitting agent of the 
company expressly agrees that the message shall 
be transmitted promptly or within a certain time, 
it will be liable for a failure to do so regardless of 
its office hours,®'^ but it is not sufficient, to con¬ 
stitute such express agreement, that the sender of 
the message stated to the operator that he wished it 
to be at Its destination by a certain time,®® or that 
the operator stated that he thought he could get 
it through, and would send it immediately ®® 

Instances of occasional transmission"^® or recep¬ 
tion"^^ of messages outside office hours do not con¬ 
stitute a waiver or abandonment of the regulation, 
or affect the contractual liability of the company 
to receive and transmit messages within its office 
hours "^2 
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163 Ala. 18, 23 LRA.,NS, 648, 
19 Ann Cas 1068 

66 Ala.—Western Union Telegraph 
Co V Perry, 56 So 824, 3 Ala.App 
247 

67 Ala.—Western Union Tel Oo v. 
Crumpton, 36 So 517, 138 Ala. 632 

62 C J p 148 note 77 

68 Mich.—Jacob v Western Union 
Tel Co, 98 NW 402, 136 Mich, 
600 

69 Tex.^—Western Union Tel Co v 
G-ibson, Civ App, 53 SW 712 

70 SC—Smith V Western Union 
Tel Co, 68 SB 6, 77 S C 378 

Tex—Western Union Tel Co v 
Weeks, jl28 S.W 674, 61 Tex.Civ 
App 216 

71. Tex—Western Union Tel Co. v 

' Weeks, supra. 

72 Tex —Western Union Tel Co v 
Weeks, supra. 

62 C J p 148 note 83, 
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(4) Order of Transmission 

In tho absence of statute. It is ordinarily the duty of 
a telegraph company to transmit messages in the order 
In which they are received fay it 

In the absence of statute, it is ordinarily the duty 
of a telegraph company to transmit messages in 
the order in which they are received by it,^® from 
which It follows that the company will be liable 
for damages due to a delay caused by a violation of 
this rule,"^^ and will not be liable for such a delay 
as IS merely incident to an adherence thereto 
There are, however, in some jurisdictions statutes 
according a preference in the order of transmission 
to certain classes of messages, and under the 
federal statute of 1866, known as the Post Roads 
Act, telegraph companies which have accepted the 
provisions of such act are required to give prefer¬ 
ence to government messages 

Where a cable message is sent and the extra 
charge for preferential handling is paid, the com¬ 
pany has notice of the danger of delay if transmis¬ 
sion follows the ordinary nonpreferenbal course, 
and It has the duty to arrange for preferential 
handling of the cablegram over the foreign line 
taking the message from it '^8 

g 142, - Duty to Notify Sender of Inabil¬ 

ity to Transmit or of Delay 

If it I* Impossible for tho telegraph company to 
transmit a message accepted by It, or If delay is neces* 
sary, tho company should so Inform the sender, particu¬ 
larly where the message Itself discloses the Importance 
of hasty transmission and delivery 

If it IS impossible for the company to transmit 
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a message accepted by it,*^® or if delay is neces¬ 
sary, the company should so inform the sender, 
particularly where the message itself discloses the 
importance of hasty transmission and delivery.®^ 
Thus, if wire trouble develops delaying the mes¬ 
sage at an intermediate station, a service message 
should be sent to the sender informing him of the 
fact,82 and the rule also applies, as discussed supra 
§ 141 b (3), if an urgent message cannot be trans¬ 
mitted because of the ofEce hours of the terminal 
station On the other hand, where a telegraph com¬ 
pany’s manager received a death message addressed 
to the addressee, on a particular R F D route, he 
was not required to notify the sender that the tele¬ 
gram could not be delivered by special messenger 83 

g 143, To Transmit Correctly 

A telegraph company ha» the duty of transmitting a 
message correctly and It owes this duty to the sender, 
addressee, and to any beneficiaries disclosed in the 
message. 

It is the duty of a telegraph company to transmit 
messages correctly, and it will be liable for a negli¬ 
gent failure to do so ,8^ it owes this duty to the 
addressee as well as to the sender, 85 and it owes it 
also to those whom the message discloses to be ben¬ 
eficiaries thereof where injury to them may rea¬ 
sonably be contemplated as the probable consequence 
of its negligence 86 However, as in the case of its 
duty to transmit generally, discussed supra, § 140, 
the company does not, in the absence of express 
agreement, absolutely insure against errors in trans¬ 
mission but is liable only for negligence 87 


73. Ala,—^Daughtery v American 
Union Tel Co, 76 Ala. 188, 61 Am 
B. 435 

62 C.J p 148 note 84 

74. Nev—^Mackay v Western Union 
Tel Co,18Nev 222 

Ohio—^Davls V Western Union Tel 
Co, 18 Ohio Dec, Reprint, 440, 1 
dnc. Super 100 

75 Ala.—^Western Union Telegrapb 
Co V Baahinaky, Case & Co, 117 
So 289, 217 Ala, 661 
62 C.J P 148 note 86 

76- U S —Western Union Tel Co v 
Pennsylvania R, Co, Pa. cS: N J , 25 
set 133, 106 US 540, 558, 49 L 
Ed, 312, 1 Ann.Cas 617 
62 C.J p il'AS note 83. 

77. Ala.—Western Union Telegraph 
Co V Bashinsky, Case & Oo, 117 
So 289, 291, 217 Ala. 661 
X V B messasre Is a telegraph oa^ 
ble message to be preferred as to the 
order of transmission, over ordinary 
or other less Important messages for 
■which preference an extra charge Is 
made and collected—^Western Union 


Tel Co V Bashinsky, Case Sc Co, 
supra—71 C J p 1646 note 83 

78. Ala.—Western Union Telegraph 
Co V Bashinsky, Case & Co, su¬ 
pra. 

62 C J p 149 note 90 

79 Ala—Western Union Tel Co v 
Hill, *60 So 248, 163 Ala 18, 23 L R. 
A,2SrS, 648, 19 Ann Caa lOSS 

62 C J p 149 note 92 

80 Ky—Ppstal Telegraph-Cable Co 

V Johnson, 61 S W 2d 902, 244 ICy 
621 

62 C J p 149 note 98 

81. Ky—^Postal Telegraph-Cable Oo 

V Johnson, supra 
62 C J p 149 note 94 

82 N C —^Hoaglin v Western Un¬ 
ion Telegraph Co, 77 S B- 417, 161 
Na 890 

62 C J p 149 note 95 

83. NC—Hobbs v Western Union 
Telegraph Co, 173 SvEL 889, 206 
NC 313 

84. Ark.—Geyer v W U TeL Co, 
93 SW2d 660, 192 Ark. 678 

62 O J p 149 no'fee 98 * 
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85. Conn —^Penobscot Fish Co v 
Western Union Tel Co, 98 A 341, 
91 Conn 36 

Pla—^Western Union Telegraph Co 
V Redding, 129 So 743, 100 Fla 
496, 72 AL,R 1192 

Telegraph company not Bender’s 
agent 

Where telegraph company, in 
transmitting offer of shoe manufac¬ 
turer, made error in the price, manu¬ 
facturer was held not bound by er¬ 
roneous price appearing on message 
as received by shoe retailer -with re¬ 
spect to telegraph company’s liabil¬ 
ity to manufacturer, since telegtaph 
company was not agent of manufac¬ 
turer but ■was independent carrier of 
Intelligence for hire.—v. W U 
Tel Co., 8 NJ®2d 189; 294 MaSs 643 

80. Fla,—Western Uhlon Telegraph 
Co V Reddlnjg, 129 So 743, IdO FIA 
496, 72 AL.R ai92. 

62 C J. p 160 note 1. 

87 NY —Amerop Travel Bureku v 
Pos'bal Telegraph Cable Oo, 262 N- 
TS 304j 14'6 MiSc. 691., 

62 CJ p 166 note S. * 
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The company will not he liable if the error was 
due to climatic or atmosphenc influences or other 
causes temporanly affecting’ the insulation of its 
wires or the working of its instruments,®* nor will 
the company be liable, in the absence of negligence, 
that is, if it exercised due care,*® although the 
error was not due to uncontrollable causes So 
ilso the rule requiring correct transmission does 
lot require that the message shall be transmitted 
.rerbatim et literatim et punctuatim, and if it is 
,ubstantially correct the company will not be liaWe 
or an immaterial error,or where the addressee 
vas not misled or any damage or injury caused *2 

It is the duty of a telegraph company, however, 
o exercise reasonable care and diligence to secure 
n accurate transmission of messages, and it will 
le liable for a failure to do so,®* if a message is 
llegible enough to give the agent doubt, he should 
[iquire of the sender at the time it is accepted for 
ransmission ®^ 

144 ■ I .. - Stoppage of Messages in Transit 

Ordinarily a telegraph company Is not liable for a 
illure to Intercept and cancel a message prior to the 
ellvery to the sendee, but it will be liable where it agrees 
I do so and negligently fails to perform 

Ordinarily there can be no recovery against a tele- 
raph company for its failure to intercept and 
mcel, before delivery to the sendee, a message 


previously delivered to it by the sender who later 
wishes to withdraw it;®* however, where a cable 
company agrees with the sender of a message to 
stop its transmission and negligently fails to do so, 
it IS liable to the sender 

§ 145. Duty to Deliver Messages 

It Is the duty of a telegraph company to deliver every 
message accepted and transmitted by it, and generally 
it Is required to exercise due, reasonable, or ordinary 
care and diligence. 

It IS the duty of a telegraph company to ascer¬ 
tain the identity and whereabouts of the addressee, 
and to deliver to him or to some person authorized 
to receive the same every message accepted and 
transmitted by it,®*^ even though it be one which the 
company might have refused to receive and trans¬ 
mit ®® In case of a wrongful or negligent failure 
to do so, it will be liable for damages caused by 
such failure ®® 

The company does not absolutely insure the de¬ 
livery of messages,1 but, except as a greater de¬ 
gree of care may be imposed by statute,2 is only 
required to exercise due,® reasonable,* or ordi- 
naryS care and diligence, and whether the company 
has been negligent or has exercised proper care 
and diligence to deliver a message ordinarily will 
depend on the circumstance of the particular case ® 


t US —White V Western Union 
Tel Co, CCKan, 14 F 710. 6 Mc¬ 
Crary 103 

I Tex—^Western Union Tel Co v 
Brown, CivApp, 76 SW 369 
C.J p 160 note 6 

' SC—^Pinokney V Western Union 
Tel Co, 19 SC 71, 46 Am R. 765 

> Miss—Western Union Tel Co 
V Clarke, 14 So 462, 71 Miss 167 
C J p 160 note 7 

Miss -—Westem Union Tel Co v 
Clarke, supra. 

C—OS'ewsorae v Western Union 
Tel Co, 66 SB 863, 144 NC 178 

NT.'—‘Pearsall v Western Un¬ 
ion Tel Co, 26 NE 684, 124 NT 
266, 21 Am SR 662—Leonid v 
X^erk, etc., Electro Magnetic 
Tel Co„ 41 NT B44, 1 Am fl 446 

TeK-’-fWay Engineering Co v 
iVestern Union Tel Co, CiVApp, 
15 SW2d 661 

UJ^—Goldsmith Eros Bmeltlng & 
leflnlng Co V Western UAlon. Tel- 
graph Co , 216 111 App ‘126. 
Cij^ip-450 note 11 i 

^N.'rM&ferthch V Urilted ^ta^es 
Hayti Telegraph & Cable Go, 
32 N.TS 289,/79 M13C.V 10 > ^ 

iSO iioterl2- 

8« CJ- S.—12 


97. Tex —Western Union Tel Co v 
Carver, CivApp, 222 SW 833 

62 G J p 161 note 14 

98. Ala—Western Union Tel Co v 
Wilson, 9 So 414, 93 Ala 32, SO 
AmS R 23 

62 C J. p 161 note 16 

99. Ga—iStewart v W U Tel Co, 
64 S E 2d 327, 83 GaApp 632 

62 C J p 161 note 16 

1. Mo—'Rubeottom v Western. Un¬ 
ion Tel Co, 186 SW 749, 194 Mo 
App 234 

62 C J p 151 note 17 

2. Okl—W U. Tel Co v Jordan 
Petroleum Co, 238 P 2d 820, 206 
Okl 462 

Highest degree of «are 

Under the statute providing that a 
carrier of messages for reward must 
use great care and diligence in de¬ 
livery thereof, and that a carrier by 
telegraph must use the utmost dili¬ 
gence therein, the- statute Axes a 
higher degree of diligence on car¬ 
rier off messages by telegraph that 
on a common carrier of messages In 
gener^, and.,imposes on a telegraph 
company the greatest and highest 
degree of care and diligence possible, 
and the statute pro'^^ing ths^t a com- 
mon carrier of property is liable for 
dela^ on^ i^^caused by 



of ordinary care and diligence Is not 
applicable to a common carrier of 
messages —W U Tel Co v Jordan 
Petroleum Co , 238 P 2d 820, 205 Okl 
452 

3- Tex—^Western Union Telegraph 
Co v Taylor, CivApp, 263 SW 
549 

62 C J p 151 note 19 

4. N C —Hobbs V Western Union 
Telegraph Co, 173 S E 689, 206 N. 
C 313 

62 C J p 151 note 20 
Iiooatlng person 

Where death message, giving R P 
D route, was sent to addressee in 
care of another person, telegraph 
company had duty of using reason¬ 
able diligence to locate such persons 
and mailing the message was held 
proper after an attempt to reach such 
persons by telephone—Hobhs v 
Western Union Telegraph Co, supra 

5. Tex—W U Tel Co v Homer, 
166 IS W2d 684, 140 Tex 193 

62 C J p 161 note 21 

6 Iowa—Hurlburt v Western Un¬ 
ion Tel Co, 98 NW 794, 123 Iowa 
296 

62 C J p 152 note 27 
Funeral and burial in different towns 
Fact, that funeral began at one 
town and ended at another did not 
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It Will not be liable where, in the exercise of proper 
care, it is unable to find the addressee or deliver 
the message'^ or such delivery is prevented by cir¬ 
cumstances over which the company has no control 
and for which it is not responsible * 

The company will be guilty of negligence where 
it makes no inquiry or effort,® or only slight in¬ 
quiry or effort,^® to deliver. Thus it is not sufficient 
for the company, without making reasonable ef¬ 
forts to find the addressee elsewhere, merely to in¬ 
quire at his residence or place of business,or at 
the place of local address given,or to inquire at 
his office without also inquiring at his residence,^® 
and if the addressee or his whereabouts is unknown 
the company should consult the city directory^^ and 
perhaps make inquiry at the post office However, 
it IS not required to make a house to house search 
for him^® or to send a messenger into every store, 
saloon, or other public place to inquire for him®-"^ 

Contributory negligence The liability of the 
telegraph company for nondelivery of a message 
may be avoided by the contributory negligence of 
plaintiff 

Vxs major A telegraph company may be relieved 
from liability for a failure to deliver a message, or 
for a delay m the delivery thereof, where the per¬ 
formance of Its contract is rendered impossible, or 
IS interfered with due to a war Thus in time 
of war the company is not liable for the nonde¬ 
livery of a message where delivery is forbidden by a 
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military order of the government Similarly, the 
company will not be liable for a delay in delivering 
a message where the direct cause of the delay was 
a strike which interrupted its service,provided it 
shows that the strike was not brought about by its 
own fault or negligence,®® and that it had neverthe¬ 
less made a reasonable effort to transmit the mes¬ 
sage®® by other means or over other lines 

§146 - On Sunday or Legal Holiday 

Under statutes prohibiting the transmission of mes¬ 
sages on Sunday unless they relate to matters of chanty 
and necessity, the fact that a message was accepted and 
transmitted on Sunday Is no defense for a delay in de¬ 
livery where the message comes within these statutory 
exceptions 

Under statutes prohibiting the transmission of 
messages on Sunday unless they relate to matters 
of chanty and necessity, the fact that a message 
was accepted and transmitted on Sunday is no de¬ 
fense for a delay in delivery where the message 
comes within these statutory exceptions ®5 More¬ 
over, where the company accepts a message on a 
legal holiday, it has the duty to exercise ordinary 
diligence to deliver it, notwithstanding the holiday ®6 

§ 147. - Informing Sender or Sendee of 

Inability to Deliver 

Where a telegraph company is unable to locate the 
addressee or deliver the message within a reasonable 
time, ordinarily it has the duty to notify the sender of 
such fact promptly, stating the reason therefor 


affect right of husband of deceased 
to recover damages for negligent 
failure to deliver death message 
where the evidence showed that If 
the telegram had been promptly de- 
liveired, the addressee could have at¬ 
tended the funeral in the first town 
and gone with the remains and at¬ 
tended the burial at the second town. 
—■Western Union Telegraph Co v 
Hicks, TexCivApp, 47 SW2d 466. 
error refused. 

7- Ky—^Western Union Tel Co v 
Elliott, 116 SW 228, ISl Ky 840, 
22 IL,.R.A,NS, 761 
62 C J p 162 note 22 

8 ;. Me,—^Fowler v Western Unlo-n 
Tel. Co , 16 A 29, 80 Me; 381, 6 Am 
SR. 211 

62 O J p 162 note 23 

8 . N C—Medlin v Western Union 
TeL Co, 86 Sm 366. 169 NC 496 
62 C J p 162 note 28 

10 . Tex—Western Union Tel Co 
V Hicks. ClvApp, 263 SW 666, 
reversed on other grounds. Com 
App , 265 S W 381 

62 C J p 162 note 29. 

11 . K.y —Postal Tel. Cable Co v 
Pratt, 86 SW 226, 27 KjrLt 430 


’ Tex —^Western Union Tel Co v 
Cooper, 9 SW 698, 71 Tex 607, 1 
LILA 728, 10 Am SR, 772 

13. Tex —^Klopf V Western Union 
Tel Co, 101 SW 1072. 100 Tex 
640, 123 Am SR. 831, 10 LR.A,3Sr 
S , 498 

62 CJ p 162 note 31 

13 Iowa.—Hendershot v Western 
Union Tel Co, 76 ITW 828, 106 
Iowa 629, 68 Am.S R. 313 

lA S C —Martin v Western Union 
Tel Co, 62 tS B 833, 81 S C 432 

62 C J p 162 note 33 

15 N C—^Woods V Western Union 
Tel Co, 61 SB 663. 148 N C. 1, 
128 Am S R 681 

62 C J p 162 note 34 

16. Tex.—Western Union Tel Co v 
Cox, C1V.APP, 74 SW 922 

17. Tex,—Western Union Tel Co v. 
Cox, supra. 

18 Tex—Western Union Telegraph 
Co V Reynolds, Civ App, 140 SW 
121 

62 C J p 162 note 38 

19. N T —Commercial Cable Co v 
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Philipp Bauer Co, 165 ITTS 399, 
100 Misc. 663 

62 C J p 153 note 39 

20 Tex—^Rose Mfg Co v Western 
Union Telegraph Co, Civ App, 251 
SW 337 

62 C J p 153 note 40 

21 S G —Sullivan v Western Union 
Tel Co, 64 S B 762, 82 S C 669, 22 
L.R.A,]srS, 1214, 129 Am SR 903. 
17 AnmCas 238 

22 SC —^Macfcorell Bros v West¬ 
ern Union Telegraph Co, 73 S B 
859, 876, 90 SC 498 

23 SC —Mackorell Bros v West¬ 
ern Union Telegraph Co, supra. 

62 C,J p 163 note 43 

24. S C —Sullivan v Western Union 
Telegraph Co, 64 SB. 752, 82 S C 
669, 22 L.ILA.NrS, 1214, 129 Am 
S R. 908, 17 Ann Cas 238. 

25. Ky—Robinson v Western Union 
Telegraph Co, 164 SW 363, 158 
Ky 68 

62 C J p 163 note 47. 

Effect of Sunday laws on telegraph 
companies generally see Sunday 9 
13 h 

26. Ca«—West^Ti Union Tel Co v 
Ford, 74 SB. 70, 10 Ga-App 606 
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Where a telegraph company is unable to locate 
the addressee or deliver the message within a rea¬ 
sonable time, 27 it has, in all cases where it is prac¬ 
ticable to do so,28 the duty, independent of any 
special contract,®^ to notify the sender of such 
fact^o promptly, 21 and to state the reason there- 
for,22 and request a better address ,23 and, while 
a failure to send such a message when required 
may not be negligence per se,34 it is evidence of 
negligence on the part of the company 35 

It is as much the duty of the company to exercise 
diligence m the delivery of this service message 
as in the delivery of an initial message 36 Thus, 
where it has notice that the sender lives near a 
station other than that from which the message 
was sent, it has the duty to send the service mes¬ 
sage to that station,37 and it has also been held 
that the company is not relieved of its duty to send 
the service message back to the sending office be¬ 
cause the sender lives several miles from that of¬ 
fice which is the nearest to him 38 Qn the other 
hand, the company will not be liable for a failure 
to send a service message where such omission in 
no way caused or contnbuted to the injury com¬ 
plained of ,33 nor will it be liable for a mislead¬ 
ing service message where the sender was not or 
should not have been misled thereby 

Although the company is not negligent in failing 
to deliver, it may be liable for negligently inform¬ 
ing the sender of the message that it has been de¬ 
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livered.^^ 

Notifying the sendee. Where the company has in 
force a rule requiring its agents, in cases where they 
are not able to deliver a message, to mail a card to 
the addressee notifying him of the message, a failure 
to do so constitutes neghgence^'*3 

§ 148. -Insufficient or Erroneous Name 

or Address 

A telegraph company will be liable If by the exercise 
of reasonable efforts It could have ascertained the iden. 
tity and whereabouts of the addressee and delivered the 
message, even though the message Is sent with an in* 
definite or erroneous local address, or with no local ad¬ 
dress at all 

Since it IS the duty of the telegraph company to 
exercise reasonable efforts to ascertain the identity 
and whereabouts of the addressee and deliver the 
message, as discussed supra § 145, it will be liable 
if by the exercise of such care it could have done 
so, even though the message is sent with an in¬ 
definite^ 3 or erroneous*^ local address, or with no 
local address at all This duty also applies where 
there is an error m the name^® or initials^of the 
addressee, and it extends as well to instances of 
error in spelling the name of the place to which the 
message is addressed ^3 While such defects do 
not entirely excuse a failure to deliver, they do 
have an important bearing on the question whether 
the company exercised due care and diligence to 
' make delivery,^® Of course, where the insuffiaency 


27 Ky—Williams v Western Union 
Telegraph Co , 119 S W 1186 

62 G J p 163 note 50 

28. C —^Hendricks v Western Un¬ 
ion Tel Co, 47 SB 490. 136 NC 
481 

29. Tex.—Western Union Tel Co v 
Erwin, ClvApp, 147 SW 607 

62 C J p 163 note 62 

30 Me—Sturtevapt v Western Un¬ 
ion Tel Co, 84 A. 998, 109 Me 479 

62 C J p 163 note 64. 

31 Ala—Western Union Tel Co v, 
Barbour, 89 So 299, 206 Ala 129, 
17 ALB 103 

NC—Hendriolca v Western Union 
Tel Co, 85 SB 643, 126 NTC 304, 
78 Am,SJl 668 

32. SC—^Jones v Western Union 
Telegraph Co, 86 SB 870, 101 SC 
181, Aim Caa 1917C 643 

62 a J p 164 note 65 

'33. N G,-^ohnson v Western Unioh 
Telegraph Co, 87 SB 993r 171 
C 130 

62 C J p 164 note 66. 

^Maolple laappUoiU^le 
Principle 1 lia ^J^ppli^ble where 

gender haa giyen.^>onIy address known 

to him -^Hbbbs v. Western Union 


Telegraph Co, 173 SB 689, 206 NC 

313 

34. NC—Hendricks v Western Un¬ 
ion Tel Co, 36 SB. 643, 126 NC 
804, 78 Am S R, 668 

35 N G —Cogdell v Western Union 
Tel Co, 47 SB 490, 136 NC 431— 
Hendricks v Western Union Tel 
Co, 36 SB 643, 126 NC 304, 78 
Am S R, 668 

36. By—WilUama v Western Union 
Telegraph Co, 119 SW 1186 

62 CJ p 164 note 69 

37 SC —Dempsey v Westem Union 
Telegraph Co, 76 SB. 977, 92 SC 
677 

38. N C —Johnson v Westem XTnion 
Telegraph Co, 87 SB 993, 171 N 
C 130 

39. S C —^Johnson v Western Union 
Tel Co, 64 SB 826, 76 SC. 54 

62 C J p 164 note 62. 

40. Tex.—Western Union TeL Co v 
Garrett, 102 SW. 46j6, 45 Tex.Clv 
App 430 

32 C J p 164 note 63. r 

41. NC—Laudie v Western Union 
Tel Co, 35 SB 8l0, 126 IT C ih, 
78 Am SH 668 

62 C J. p 154 note 64 


42 Tex—Western Union Tel Co v 
Douglass, Civ App, 124 SW 488, 
affirmed 133 SW 877, 104 Tex. 66 

43 Ky—Western Union TeL Co v 
Elliott, 116 SW 228, 131 Ky. 340, 
22 L R A,Ne . 761 

62 C J p 164 note 68 

44. Ga—Western Union Tel Co v 
Patrick, 18 SB 980, 92 Ga 607, 44 
Am SR 90 

62 C J p 164 note 69 

45. Ark.—Western Union Tel Co v 
Lewis, 116 S W 894, 89 Ark. 376 

62 C J p 164 note 70 

48 Tex.—^Parham v Western Union 
Tel. Co, Com-App, 206 SW 839, 
conformed to, Clv.App, 210 S W 
740 

62 C J p 166 note 71 

47. Ark.—Arkansas, etc, R Co v 
Stroude, 109 S W 760, 82 Ark. 117 

62 C J p 166 note 72. 

48. To*. — Westem Union Tel Co v 
Ha^ns, 110 SW 639, 60 Tex Civ 
App 613 

62 C J p 165 note 73 

49. Ark.—Westem Union Tel Co v 
Ford, 92 SW 528. 77 Ark. SSL 

I 62 C J p 165 note 74. 
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or incorrectness of the name or address is caused 
by the neglig-ence of the agents of the telegraph 
company m transmitting the message,®® or where 
they intentionally alter it,®^ the company will be 
liable. 

Message wntfen by operator. Where the mes¬ 
sage IS written by the agent of the company at the 
request of the sender, the company will be liable 
for an error of such agent in spelling the name of 
the place to which the message is addressed, but 
It will not be liable for his mistake in writing the 
addressee's name Where he wntes the street 
address differently from the way it is dictated by 
sender, the company is not on that account relieved 
from the duty of makmg inquiry and diligent effort 
to ascertain the correct address 

Contributory negligence Since it is the duty of 
the sender to use ordinary care to effect the delivery 
of a message,®® in an action by the sender of a 
message an insufficiency or error in the name or 
address of the addressee may preclude a recovery 
on the ground of contributory negligence,®® more¬ 
over, the defense of such contributory negligence 
on the part of the sender has also been sustained 
in cases where the action was brought by the ad¬ 
dressee,®'^ although the application of the doctrine 
in actions brought by the addressee and based on the 
negligence of the company has also been brought 
into question ®® Negligence of the sender is no 
defense if it did not cause or contribute to the 
failure to deliver,®® and, conversely, it is not neces¬ 
sary that such negligence should be the sole, direct, 
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and proximate cause of such failure, it being suf¬ 
ficient if, concurring and combining with that of 
defendant, it proximatety contributes to such fail¬ 
ure ®® 

It IS not necessarily contributory negligence to 
send a message without a definite local address,®1 
particularly where the sender gives the best address 
that he knows or can with reasonable diligence 
ascertain 

§ 149. - Time for, and Delay in, Delivery 

a In general 
b Office hours 

a. In General 

A telegraph company does not absolutely Insure a 
prompt delivery of messages regardless of circumstances, 
and ordinarily it will not be liable where it appears sat¬ 
isfactorily that it was not negligent with respect to 
the delay complained of 

It is the duty of a telegraph company to deliver 
messages with reasonable promptness®® and to pro¬ 
vide proper and sufficient messengers or facilities 
for so doing,®^ and, m case of a wrongful or negli¬ 
gent failure to do so, it will be liable for damages 
resulting from the delay ®® In determining the 
question whether delivery, m a particular case, has 
been made with reasonable promptness, regard must 
be had to all the circumstances,®® including the of¬ 
fice hours of the firm or corporation to which the 
message is sent,®'^ the company’s regulations re¬ 
quiring that messages, before being sent out for 
delivery, shall be copied, enveloped, and addressed,®® 
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egraph Co V Owlngs, supra, 

SO Iowa,—^Hise v Western Union 
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NYS 117, 16 Daly 58 
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54 N C—Miller v Western Union 
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SchifC, 7 TenaApp 183 
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Co, 8 TennApp 692 
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the distance from the telegraph office to the ad¬ 
dressee’s residence or place of business,®® and also 
the character and importance of the message it¬ 
self ’^0 

A telegraph company does not absolutely insure 
a. prompt delivery of messages regardless of cir- 
cumstances/i and will not be liable where it ap¬ 
pears satisfactorily that it was not negligent with 
respect to the delay complained of,'^^ unless it has 
expressly agreed that the message shall be delivered 
promptly, or within or before a certain time, in 
which case it will be liable for a failure to do so 

It IS no justification for a negligent delay in 
delivering a message actually transmitted that it 
was one which the company might have refused to 
accept and transmit,"^* or that it was transmitted 
gratuitously,"^® or was not prepaid, where prepay¬ 
ment had been waived,"^® or, under some circumstanc- 
■es, that it was transmitted on Sunday, as discussed 
supra § 146 Furthermore, where the sender present¬ 
ing his message gives the operator specific instruc¬ 
tions as to the manner of reaching the addressee, and 
the operator fails to transmit such information, the 
company will be liable for a consequent delay in 
delivery and a prompt delivery of a second 
telegram for the sendee to a person in whose care 
it was addressed, but who failed to communicate 
it to the sendee, will not relieve the company from 
liability for delay in delivering a former telegram ^8 

In order to authorize a recovery by the sendee 
for delayed delivery, he must have been without 
negligence contributing to the delay and no 
cause of action for delayed delivery will lie where 


the information contained in the message has al¬ 
ready been acquired by the sendee from other 
sources 8® 

b. Office Homs 

Where a message {& received at the delivering office 
before It closes, It is the company’s duty to exercise 
ordinary care to deliver It promptly, and, while some 
authorities recognize an obligation to deliver a message 
after closing time, others do not Impose such an obli¬ 
gation 

The rules heretofore stated with respect to delays 
in transmission due to the office hours of the com¬ 
pany, discussed supra § 141, also apply to delays 
in delivery of messages actually transmitted 
Where a message is received at the delivering of¬ 
fice before it closes, it is the company’s duty to ex¬ 
ercise ordinary care to deliver it promptly 82 While 
some jurisdictions recognize an obligation to deliver 
a message after closing time,83 elsewhere it is the 
rule that, if the company cannot locate the sendee, 
by the use of ordinary diligence, in the time be¬ 
tween the reception of the message and closing time 
it may deliver the message the next morning®^ 

In at least one jurisdiction where a message is 
received at the delivery office outside office hours, 
the company’s agent has the duty to make reasonable 
efforts to deliver it,85 unless objection had been 
made to the sender,® 8 and, if he cannot deliver it, 
it IS his duty to inform the transmitting agent of 
such fact, so that notice may be given to the sender 
of the message 8"^ Furthermore, this rule has been 
applied to messages transmitted and received by 
agents of a railroad using the offices, instruments, 
and blanks of the telegraph company 88 However, 
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in other jurisdictions, although a message is trans¬ 
mitted, if It IS received at the point of destination 
after the regular office hours at that point, the com¬ 
pany ordinarily will not be liable for a failure to 
deliver it after such office hours,®® provided it is 
deli\ered wnth reasonable promptness during the 
next ensuing office hours This rule is par- 
ticularl> applicable where the person receiving the 
message at the point of destination is not the agent 
of the telegraph company,®^ and it has also been 
frequently applied in cases where the telegraph 
operator is also the agent of a railroad company 
and the office is kept open for the receipt and 
transmission of despatches, but closed after the 
messenger goes off duty in the evening for the 
purpose of delivery of ordinary messages,®® 

Urgent messages As to the duty of the company 
to deliver, outside office hours, messages urgent on 
their face which are received at the delivery office 
outside such hours, it has been held that the com¬ 
pany has no legal duty to make such delivery out¬ 
side its reasonable office hours On the other 
hand, it has been held that the degree of diligence 
required as to the delivery of such a message must 
be m proportion to the exigencies of the case,®* 
without any regard for the company's rules or 
hours ®5 

Waiver It is competent for the company to 
waive the benefit of its office hours,®® and, if it 
expressly agrees that the message shall be delivered 
by a certain time, it will be liable for a failure to do 
so, regardless of its regulation,®^ it being within the 
implied authority of its transmitting agent to make 
such agreement.®® So also, notwithstanding rea¬ 
sonable oflfice hours have been established, the com¬ 
pany may waive or be precluded from relying there¬ 
on as a defense for failing to deliver a message by 


disregarding such office hours at the point of des¬ 
tination,®® provided the company or its agent at 
such places has done so ordinarily and habitually,1 
but it IS not sufficient to establish an abrogation by 
the company of its regular office hours to show that 
on some occasions its agent has kept his office open 
after such hours,® or has, as a matter of accom¬ 
modation, delivered certain messages outside such 
office hours ® 

§150 - Place or Distance for Delivery 

a In general 

b Free delivery limits 

a. In (Jeneral 

Ordinarily a teiegraph company Is not liable for 
failure to deliver a message, addressed to a person at a 
particular Incorporated place, If the addressee does not 
reside or cannot by reasonable diligence be found within 
the limits of such place, but it may have the duty to 
make inquiry for the addressee outside of the town to 
whicli the message is sent 

Ordinarily a telegraph company is not liable for 
failure to deliver a message, addressed to a person 
at a particular incorporated place if the addressee 
does not reside or cannot by reasonable diligence 
be found within the limits of such place * How¬ 
ever, it may have the duty to make inquiry for the 
addressee outside the town to which the message is 
sent,® since it is not excused from a failure to 
deliver a message if, although living beyond the 
limits of the town, the addressee’s name appears in 
the directory thereof, and his residence is within 
the district m which messages are customarily de¬ 
livered from the telegraph office in the town, and 
not within the corporate limits of any other town 
having a telegraph office ® Moreover, it has been 
held that, where the addressee lives several miles 
from the town of his address, but is accessible over 
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a toll-free telephone line, the company xs not ab¬ 
solved of its duty to deliver a message to him 
However, where the company, by special contract, 
undertakes to deliver a message at an unincorporat¬ 
ed place, at which it has no office, it has no duty to 
deliver to the addressee’s locus which is several 
miles therefrom * 

Where a telegraph company agrees with the 
sender of a message to deliver the answer at a 
particular local address, it will be liable for a 
failure to do so, although the answer is directed to 
a different local address ® Where a person de¬ 
sires all messages to him, no matter how addressed, 
to be delivered at a particular place, he must no¬ 
tify the company or send it directions in writing 
a direction to a messenger is insufficient 

b. Free Dehvery Limits 

(1) In general 

(2) Waiver, abandonment, and modifica¬ 

tion 

(1) In General 

A tefegraph company has the right to establish rea¬ 
sonable free delivery limits, without regard to corporate 
limits, and it may refuse to deliver messages to any point 
beyond such free delivery zone unless an additional charge 
covering the cost of such service is prepaid or satisfac¬ 
torily guaranteed 

A telegraph company has the right to establish 
reasonable^^ free dehvery limits, without regard to 
corporate limits, and it may refuse to deliver mes¬ 
sages to any point beyond such free delivery zone 
unless an additional charge covering the cost of 
such service is prepaid or satisfactorily guaran¬ 
teed,^ ^ and where the locality is small the com- 
•pany may not reasonably fail to establish free de¬ 
livery limits 

The company must use reasonable diligence to 


deliver messages withm the hmits established 
and the free delivery limit rule will be no defense 
where the addressee, although he resides outside 
the limits, could by reasonable diligence have been 
found within;^® nor can the company relax its 
diligence and make no further effort to deliver a 
message when it ascertains that a sendee who lives 
within the limits is at the time personally out¬ 
side 

Free delivery limits present no defense where, 
with full notice as to the distance at which the ad¬ 
dressee resides, the company contracts with the 
sender to deliver to him outside of the free zone.^® 
However, such an engagement does not impose on 
the company any greater degree of diligence than 
IS required in the case of a delivery within the 
free limits So, where the sender is advised of 
the addressee's residence beyond the free limits and 
expresses satisfaction with the mailing of the mes¬ 
sage,®® or where the message itself indicates that 
the sender expects it to be delivered by mail,®i or 
where the message is to be telephoned to the addres¬ 
see and this proves to be impossible,®® the company 
breaches no duty by mailing the message to the ad- 
dressee from the terminal office Where the mes¬ 
sage has never been transmitted to the point of 
destination, or where its delay m reaching that 
point, and not the delay in delivery thereafter, is 
the subject of complaint, the condition as to free 
delivery limits has no application ®® 

According to one view, it is pnma facie the duty 
of the sender to ascertain where the addressee re¬ 
sides and to provide for the delivery of the message 
by paying or guaranteeing the charges for special 
delivery, if such charges are required Thus the 
acceptance of a message without explanation will 
impose no duty on the transmitting operator other 
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than to transmit it accurately and with proper dili- 
gence^^^ or on the terminal operator other than to 
copy it accurately and deliver it with, reasonable 
promptness if the addressee resides within the free 
delivery limits This is particularly so where the 
sender knows of the existence of a rule with respect 
to free delivery liniits,^’^ and if no free delivery 
limits have been established there is no duty to make 
a delivery outside the office However, if the 
sender or his agent has no knowledge of this regula¬ 
tion, and pays the price charged after inquiring and 
being informed by the operator that there is no 
extra charge, the fact that the sendee's address is 
beyond the free delivery limits will not excuse a 
delay in delivering the message to him ^9 

Another view construes the free delivery limits 
rule to mean that the company does undertake to 
deliver outside such hmits, only reserving to itself 
the right before doing so to collect the reasonable 
cost of the delivery SO Hence this regulation does 
not circumscribe the duty or lessen the obligation 
of the company to deliver the message if such can 
be done by the exercise of ordinary care,^^ and, 
since the free delivery limits condition is made by 
the company and for its benefit,3 2 if it desires to 
collect the extra charge it is incumbent on it to 
ascertain the location of the addressee with respect 
to the free delivery zone, and, if he is not within 
It, the company must demand the extra compensa¬ 
tion,33 failing to make such demand, it is the 
company's duty to use proper diligence to deliver 
the message whether the addressee lives within or 
■without the zone 34 Therefore the mere fact that 
the sender did not advise the company's agent that 

r 
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81 Tex—Western Union Tel Co v 
Wilson, CivApp, 162 SW 1169, af¬ 
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27 SW 968, S TexCivApp 444 

82 Ark—'Western Union Tel Co v 
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Tex—^Western Union Tel Co v Har¬ 
ris, 148 SW 284, 106 Tex 320 


the addressee lived beyond the limits, 3® and did not 
offer to pay the extra charges,3t* is no defense to 
an action for delay in delivery 

Where the company discovers that the addressee 
lives beyond the free delivery limits, its duty is 
not at an end,37 for it must either deliver such 
message, 38 or communicate this fact to the sender 
and demand delivery charges, 33 or notify him that 
delivery will not be made unless charges are paid or 
guaranteed,49 particularly where the sender did not 
know of any rule concerning free delivery limits 4i 

Where a service message demanding special de¬ 
livery charges is sent, the company will not be liable 
for failure to deliver the message if the sender re¬ 
fuses to pay or guarantee the extra charge,al¬ 
though the company will be liable for a negligent 
delay m sending the service message^3 or in failing 
to make delivery after the answering message is 
received 44 So also, if delivery charges are guar¬ 
anteed by the sender at the time the message is 
presented for transmission, it has been held to be 
negligence for the company not to wire this fact 
with the message 46 However, it has also been held 
that, if such guaranty is made, it does not become 
effective so as to require a delivery until the answer¬ 
ing message advising the terminal operator of this 
fact IS received 46 

(2) Waiver, Abandonment, and Modification* 

The rules of a telegraph company prescribing free* 
delivery limits may be abandoned by it, or it may waive,, 
abrogate, or change them. In whole or In part. 

The rules of a telegraph company prescribing 
free delivery limits may be abandoned by it,47 or it 

,41. ITU—Hood V Western Unioik 
Tea Co,47SE 607, 136 NC 622 
62 C J p 164 note 80 

42. SG—Lyles v Western Union, 
Tel Co, 57 B E 725, 77 S C 174, 12 
LR,A„NrS„ 634 

62 CXJ. p 164 note 81 

43. Tex—Western Union Tel Oo v 
Ayres, 106 SW 1166, 47 Tex Civ. 
App 657 

44. Ky—^Western Union Tel, Co v 
Mathews, 66 SW 427, 107 Ky 663, 
21 Ky L 1406 

Tex—Western Union Tel Co v 
Ayres, 105 SW 1166, 47 Tex Civ 
App 667, 

45. N C—^Edwards v Weaterti Un?- 
Ion Tel Co., 60 SE 900, 147 NC, 
126 

46. Tex.—^Hargrave v’ Westerh Un¬ 
ion Tel Oo, CivApp, 60 SW 68T 

62 CJ pl64 note 86 

i t 

47. Tex—Western Uni^n Tel Co v,. 
White, CivApp, 149 B.W 79Q 

62 C J p 164 npte §6. 1/1 


33. Gsl —Brown v Western Union 
Telegraph Co, 147 SB. 151, 89 Ga, 
App 152 

62 C J p 163 note 72 

34. Tex—Western Union Tel Co v 
Wilson, 194 SW 886, 108 Tex 376 

62 C J p 163 note 73 

35. Tex—^Western Union Tel Co. v 
Vance, CivApp,, 161 SW 904 

36. Tex—^Western Union Telegraph 
Co V Holcomb, dvApp, 152 SW 
190 

62 C J p 163 note 76 

37. S C —Martin v Western Union 
Tel Oo, 62 SB 883, 81 S C 433 

62 C J p 164 note 76 

38 HO—Gainey v Western Union 
Tel Co, 48 SB 663, 136 17,0 261 

S C —Campbell v Western Union Tel 
Co, 64 iSB 571, 74 S O 300 

39. 17 C—Smith v Western Union 
Tel Co. 84 SB 796. 168 NC 616. 

62 C J P 164 not© 78 

40 SC —^Dempsey v Western Union 
Tel Co , 76 S E 977, 92 S C 677 

62 C J p 164 note 79 

184 



86 C. J. S. TEL & TEL., RADIO & TELEVISION §§ 150-151 


may waive, ^8 abrogate,or change^® them, in 
whole or m part,5i furthermore, the waiver may 
be by parol Thus free delivery limits are no 
defense where thej exist merely on paper, without 
being observed in practice Also where the com¬ 
pany undertakes to deliver a message with knowl¬ 
edge that the addressee lives outside of the zone it 
waives the rule 

g 251. - To Whom Delivery May or 

Should Be Made 

a In general 

b Person in whose care message is ad¬ 
dressed 

a. In General 

The sender of a message may name any person with¬ 
in the free delivery limits and require the company to 
■deliver or tender it to such person If the addressee Is 
absent, the telegraph company may deliver the messaae 
to any other person who is expressly or impliedly author- 
■Ixed to receive it 

The sender of a message may name any person 
within the free delivery limits, and require the com¬ 
pany to deliver or tender it to such person ,56 and 
the resulting duty of a telegraph company to the 
Addressee is a personal one®® which is not fulfilled 
until it has exercised reasonable care and diligence 
to place the message in his hands 5*^ 

Where a message is addressed to two persons 
jointly, it may be delivered to either, 68 but not to 
both where that would enable them to perpetrate 
a fraud,69 as by allowing them to discount separate 
■drafts 6® 


Ordinarily the delivery of a messagre to any per¬ 
son other than the addressee is improper unless such 
person is authonzed by the addressee to receive 
it®^ or unless there is a custom warranting delivery 
to another®^ If, however, the addressee is absent, 
the telegraph company may deliver the message to 
any other person who is expressly®® or impliedly®'* 
authorized to receive it, and it is its duty to do so, 
so that the message may be forwarded or the ad¬ 
dressee notified by such person,®® but it is not the 
duty of the company, although the addressee is 
absent, to deliver the message to a person not au¬ 
thonzed to receive it.®® 

While it has been held that m the absence of the 
addressee a message may be delivered to his wife,®^ 
it has also been held that there is no such implied 
authonty growing out of the relationship between 
the parties as makes it the duty of a telegraph com¬ 
pany, in the absence of the addressee, to deliver a 
message to her,®® unless the message relates to a 
family matter in which the wife is directly inter¬ 
ested ®9 Likewise, it has been held that, in the ab¬ 
sence of the addressee, delivery may be made to 
the clerk at his hotel 

Where the addressee has an agent for the re¬ 
ception of a message and the company’s messenger 
fails to make inquiry or to offer the message for 
delivery at the place of address, the company is 
liable for its nondelivery.'^^ However, where the 
message contains no intimation that the addressee 
has such an agent, the messenger need not inquire 
as to whether or not there is an agent 
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K Person in Whose Care Message Is Addressed 

Where a message is addressed to one person in care 
of another, it may be delivered either to the addressee 
or to the person in whose care ft is addressed The tele¬ 
graph company Is under the duty of using all reasonable 
means at hand to locate either the addressee or the per¬ 
son in whose care It is addressed 

Where a message xs addressed to one person m 
care of another, it may be delivered either to the 
addressee or to the person in whose care it is ad¬ 
dressed ,“^3 soj if the latter can be found and de¬ 
livery can be made to him, it is not necessary to at¬ 
tempt to find and deliver the message to the ad¬ 
dressee However, the obligation of the company 
IS not fulfilled by an unsuccessful search for the 
person in whose care the message is addressed, 
since, in that case, it must then make all reasonable 
efforts to find and deliver the message to the ad¬ 
dressee,"^® and It has been both asserted'^'^ and 
denied"^® that, if the person in whose care the mes¬ 
sage addressed is found refuses to receive it, it is 
the duty of the telegraph company to use all reason¬ 
able efforts to find and deliver it to the addressee 

Where the message is addressed in care of a cor¬ 
poration, it is sufficient if delivery is made either 
to that corporation'^^ or to the addressee and, 
where delivery of such a message is made to the 
agent desig;nated by the corporation to receive its 
messages, the telegraph company will be relieved of 
liability for further delivery However, it is no 
excuse for failure to deliver to such a corporation 
that no Tparticular officer, to whom it may be deliv¬ 


ered, 19 named m the message,®- nor is it an ex¬ 
cuse that the addressee is not connected with the 
corporation.®® However, where a message is sent 
to a person at a certain company or place,®* or m 
care of such company or place,®5 simply to facilitate 
personal delivery to the addressee, a delivery to such 
company or place will not suffice 

Generally, the telegraph company is under the 
duty of using all reasonable means at hand to locate 
either the addressee®® or the person m whose care 
It IS addressed ®7 Moreover, if the addressee’s name 
IS changed beyond recognition due to the negligence 
of the telegraph company, a delivery to the person 
in whose care it is addressed does not constitute a 
delivery to the sendee ®® A message addressed to 
one person in care of another, if not delivered to the 
addressee, should be delivered personally to the 
one in whose care it is addressed,®® and not to a 
third person,®® in the absence of authority on his 
part to receive it ®1 Thus it is not proper to deliver 
a telegram addressed to one person in care of an¬ 
other to a business associate of the latter,®® to his 
wife,®® or to an agent designated by him to receive 
messages addressed to him personally,®* or even 
to notify such person himself by telephone,®® al¬ 
though it may be delivered to some other person 
who has been expressly authorized by the addressee 
to receive it,®® and, where by special contract the 
company undertakes to deliver to the addressee 
personally, a delivery to one m whose care the mes¬ 
sage is addressed is insufficient ®'^ 
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§ 152. -Mode of Delivery 

a In general 
b Delivery by telephone 
c Delivery by mail 

a. In (General 

Ordinarily it Is the duty of a telegraph company to 
make delivery of a message by writing out a copy there¬ 
of and actually delivering such copy to the addressee or 
person authorized to receive it, and. In the absence of 
agreement to the contrary, a different mode of delivery 
IS insufficient 

Ordinarily it is the duty of a telegraph company 
to make delivery of a message by writing out a 
copy thereof and actually delivenng such copy to the 
addressee or person authorized to receive it,^® and, 
in the absence of an agreement ta the contrary, a 
different mode of delivery is insufficient 

Where the addressee can be reached only by 
special messenger, the company is not liable for 
failure to intrust the message to a volunteer ac¬ 
quaintance of the addressee to deliver it,^ and, 
where the addressee is not damaged by a violation 
of the company’s rule as to the leaving of telegrams 
under the addressee’s door, he may not recover 
therefor,3 even though such delivery has given the 
addressee’s wife the opportunity of reading the 
message ^ 

b. Delivery by Telephone 

A telegraph company ordinarily Is under no obligation 
to telephone a telegraphic message to the addressee 

While, under particular circumstances, the tele¬ 
graph company may have such a duty,^ it seems to 
be the general rule that the company under its 
ordinary contract for transmission and delivery is 
under no obhgation to telephone a telegraphic mes¬ 
sage to the addressee^ for the reason that it would 

98. Tex—Western Union Tel Co v ' 

Pearce, 68 S W 771, 95 Tex. 578 
€2 C| J p 167 note 38 

89 US—^Barnes v Western Union 
Tel Co, CCCa., 120 F 650 
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16|i NM, 463j 265 544 - 
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graph-Cable Co of Massachusetts, 
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encourage the disclosure of the contents of mes¬ 
sages * In the absence of agreement to do so, 
ordinarily it is not proper for the company to 
make a delivery in such a manner.^ However, it is 
competent for it to make such an agreement,* and 
the addressee may, of course, agree to accept such 
delivery ® 

Where the company enters into an express or im¬ 
plied agreement to deliver a message by telephone, 
It IS generally required to use reasonable care in 
telephoning the message,since, in a suit by the 
sender, it will be liable for a mistake of its agent in 
telephoning it incorrectly However, it has been 
held that, where the addressee directs a messenger 
of the company to telephone a message, the mes¬ 
senger in doing so acts as agent of the addressee,^* 
so that, while he may be liable to the sender for 
his error, the telegraph company will not be ^3 

c. Delivery by Mail 

It Is within the apparent scope of an agent's au¬ 
thority to agree, on accepting a message, that It shall 
be transmitted by wire to a point where the company 
has an office and thence by maii to a different point and 
specially delivered to the addressee from the latter point. 

It is within the apparent scope of an agent’s au¬ 
thority to agree, on accepting a message, that it 
shall be transmitted by wire to a point where the 
company has an office and thence by mail to a dif¬ 
ferent point and specially delivered to the addressee 
from the latter point.^* 

Apart from agreement, there is authority to the 
effect that, where the telegram is addressed to a 
person at a designated post office box, the telegraph 
company does not fulfill its obligation by merely 
placing the message in an envelope, correctly ad¬ 
dressed, in the mail at the post office, within a 
reasonable time,^® although there is also authority 
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that the telegraph company performs its contract by 
placing the message in the post office 

It has been held that the addressing of a message 
to an R F D number is a direction to the company 
to use the mail for delivery,!'^ and mailing of the 
telegram, after an attempt to reach the addressee by 
use of the telephone, has been held justified 
Where such mailing is done at the sender’s direc¬ 
tion, the company is not liable for the failure of the 
postal service to make prompt dehvery,^^ 

Moreover, while a failure of the company to mail 
a telegram to a sendee who lives a considerable dis¬ 
tance from the address given might be a violation of 
a statutory duty to deliver messages by the most di¬ 
rect means available,^0 where it delivers the mes¬ 
sage by special messenger several days before it 
could have reached the addressee by mail it is not 
liable under such statute 21 The company will not 
be liable for a failure to mail a message, under cir¬ 
cumstances requiring such action, where it appears 
conclusively that the letter would not have reached 
the addressee 

§ 153 — Duty to Forward 

Where neither the addressee nor any agent author¬ 
ized to receive messages is to be found at the point of 
destination, the co’mpany ordinarily Is under no obligation 
to forward the message to the place where the addressee 
happens to be, even though it is Informed of his where¬ 
abouts 

Where neither the addressee nor any agent au¬ 
thorized to receive messages is to be found at the 
point of destination, the company ordinarily is under 
no obligation to forward the message to the place 
where the addressee happens to be, even though it is 
informed of his whereabouts 3 such further obli¬ 
gation will generally arise only out of a new and 
independent contract, requinng a new considera¬ 
tion 24 Although there is no obligation to forward 


merely because the addressee has given instructions 
that his messages be forwarded, in the absence of 
any payment or agreement to pay the charges there¬ 
for, 25 it is the duty of the company to forward a 
message where the sender has paid or guaranteed 
extra compensation to insure prompt delivery under 
such circumstances that an undertaking to forward 
should the addressee be absent may be implied 2& 
However, where the company does agree to forward 
a message, it will be liable for a failure to deliver 
it within a reasonable time unless reasonable effort 
IS made to do so 27 Any agreement to forward is, 
in the absence of express stipulation, binding only 
for a reasonable length of time 28 

§ 154 Duty Not to Disclose 

A telegraph company is liable for any unauthorized 
disclosure of the contents of a message 

It is a part of the undertaking of the telegraph 
company, with respect to the transmission and sub¬ 
sequent handling of a message, that the contents 
of the message shall not be disclosed to any person 
whomsoever without the consent, express or implied, 
of either the sender or of the addressee, and for 
a violation of this duty, willful or negligent, the 
company will be liable 29 No liability, however, is 
incurred where the contents of the telegram are 
divulged in response to a proper subpoena 2° 

Willful violation of duty of secrecy as a criminal 
offense punishable by fine or imprisonment or both 
is discussed supra § 117. 

§ 155. Transmission and Delivery of Forged, 
Fraudulent, or Unauthorized Mes¬ 
sages 

A telegraph company, while not a guarantor of the 
genuineness of a message, has a duty to exercise reason- 
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able care and diligence to prevent fraudulent or wrontful 
transmlesion of messages. 

A telegraph company does not guarantee the 
genuineness of a message transmitted by it,^! and, 
in the absence of facts or circumstances calculated 
to arouse suspicion m the mind of a person of ordi¬ 
nary prudence and intelligence, it is not required 
to investigate or ascertain the identity or authority 
of a person who tenders a message for transmis¬ 
sion, 32 whether the message is tendered in writing,33 
or teIephoned,3^ or spoken directly to the operator s® 
However, it is the duty of the company to exercise 
reasonable care and diligence to prevent being 
made a means of perpetrating a fraudulent or 
wrongful act,3® by exercising reasonable care to 
transmit only genuine and authorized messages ,37 
and to this end it must adopt proper rules to govern 
its employees in ascertaining the identity of parties 
or the genuineness of messages delivered to it for 
transmission 38 

If there are facts and circumstances reasonably 
calculated to arouse suspicion, the company should 
not receive and transmit the message without in¬ 
vestigating and ascertaining the identity or author¬ 
ity of the sender,39 or it should at least communicate 
such circumstances, inquiry, or suspiaons to the ad¬ 
dressee at or before the time of delivenng the mes¬ 
sage,^® and for failure to do so it will be liable 
for damages resulting from the delivery of a forged, 


fraudulent, or unauthorized message However, 
it will not, in the absence of any facts or circum¬ 
stances reasonably calculated to arouse suspiaon, 
be liable merely because a message is not genuine **3 

The company may be liable whether the message 
was one accepted from an impostor in the ordinary 
course of business, but under such peculiar circum¬ 
stances that the company is chargeable with negli¬ 
gence either in accepting it or in failing to com¬ 
municate the suspicious facts to the addressee,^ 3 
or a forged message placed on the wires by a wire 
tapper, if such tapping of the line is contributed to 
by some affirmative negligence on the part of the 
company, or by lack of reasonable care to safe¬ 
guard Its lines against such interference,^^ or a 
message forged by one of the company’s own op¬ 
erators, acting within the scope of his employ¬ 
ment.^® In such cases the company has been held 
liable in tort to the person whose name was forged 
as the apparent sender of the message,^® or to the 
addressee to whom the message was delivered,or 
even to an undisclosed principal of the addressee,^® 
although as to the latter there is authority to the 
contrary ^3 However, a mere stranger cannot 
recover for such torts ®® 

§ 156 Transmission and Delivery of Libelous 
Messages 

While a telegraph company may be held liable for 
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Co, 46 N Y 649, 6 AtU-B, 140', Allen 
■l^eJiQaA 694, , ^ ^ 

44. Tex.—T-Westetn Union Tei Co v 
iUVaide Nat. Rank^ OiviApp, 72 S.- 

J W 232, affirmed 77 SW 60S. 97 
Tex 219, 65 D R A 806 

4& Del —Wise vr * Western Unlo,n 


Telegraph Co, 172 A 757, 6 WW 
Harr 156 

62 C J p 170 note 91 

48 Miss —Magouirk v Western Un¬ 
ion Tel Co, 31 So 206, 79 Miss. 
632, 89 Am S R. 663 

Addressee had right to xiHy oa ao- 
theaticlty 

Addressee of telegram allegedly 
forged by telegraph company’s agent 
had light to rely on authenticity of 
telegram, with respect to company's 
liability to party whose name was 
forged —Wise v Western Union Tel¬ 
egraph Co, 172 A 767, 6 WW,Harr. 
166 

47 Minn.—^McCord v Western Un¬ 
ion TeL Co, 39 NW. 816, 39 Minn. 
181, 12 Am SR. 686, 1 L R. A 143. 
62 ai. p 171 note 93 

48 . Iowa—^Wells v Western Union 
TeL Co>, 123 NW 871, 144 Iowa 
605, 24 D,R.A,NS, 1046, 138 Am. 
. S R. 31*7 
62 aj p 171 note 94 

49< U S —Westem Union Tel Co v 
Sci|iriver, Iowa 141 P 538, 72 CC 
A 696, 4 Jj RA ,N S , 678 

SO US —^McCornlck v Western Un- 
Joa TeL Go , Utah, 79 P, 449, 26 C 
CA. 36, 38 LRA 684 
62 CJ p 171 note 96. 
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the transmissfon of a message Ubetous on Its face, ordI> | 
narily the company in accepting and transmitting a J 
message Is entitled to a guallfted privilege. 

Since a tele^aph company is not obliged to re¬ 
ceive for transmission a message which is obviously 
libelous, the company may be held liable for the 
transmission of a message libelous on its face 
However, since the company cannot arbitrarily re¬ 
fuse to receive messages for transmission, and the 
nature of its business requires prompt action, ordi¬ 
narily a telegraph company m accepting and trans¬ 
mitting a message is entitled to a qualified priv¬ 
ilege 52 This privilege rebuts any presumption of 
malice from the mere fact that the message is 
libelous as between the sender and the addressee, 53 
and in order to recover the person libeled must fur¬ 
nish evidence of actual or express malice or bad 
faith on the part of the company®^ or lack of priv¬ 
ilege on the part of the company 55 

The immunity of the company must be broad 
enough to enable the company to render its service 
efficiently and with dispatchSS and the privilege can¬ 
not be restricted to cases in which the sender was 
in fact privileged 5^ The conclusion has been drawn 
that, if a telegraph company is ever to be held 
liable for the routine transmission of a defamatory 
message, it could only be in the necessanly rare cas¬ 
es where the transmitting agent of the telegraph 
company happened to know that the message was 
spurious or that the sender was acting, not in the 
protection of any legitimate interest, but in bad faith 
and for the purpose of traducing another 58 jf the 
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message under the circumstances is reasonably sus¬ 
ceptible of a construction which would make it ei¬ 
ther not hbelous59 or privileged,®® it is the duty of 
the company to transmit the message, and it will not 
be liable for so doing 

Another rule, followed in at least one junsdiction, 
renders the transmission of a libelous message from 
agent to agent of a telegraph company within its 
own organization a privileged communication for 
which the company will not be held liable 

§ 157. Connecting Lines 

In the absence of a stipulation limiting liability to 
its own lines, it has been held that, although telegraph 
companies are not common carriers or liable as such, 
where a message is to be transmitted over different con¬ 
necting lines the respective Iiabifities of the different com¬ 
panies must be governed by the rules relating to con¬ 
necting carriers 

In the absence of a stipulation limiting liability to 
Its own lines, it has been held that, although tele¬ 
graph companies are not common carriers or liable 
as such, where a message is to be transmitted over 
different connecting lines the respective liabilities 
of the different companies must be governed by the 
rules relating to connecting earners In some 
cases It has been held that, while each company 
is liable for its own acts, neither is liable for the 
negligence or defaults of the other company,®® 
while in others it has been held that where one 
telegraph company receives for transmission a mes¬ 
sage for a point beyond its own line, and collects 
the entire charges therefor, it will be liable for the 


51. US—Western Union Tel Co v 
Lesesne, C A.S C, 198 F 2d 154, cer¬ 
tiorari denied 73 S Ct 276. 344 U S 
896, 97 L-Ed 693 

63 C J p 171 note 1 

52. US—^Von Meysenbug v W U 
Tel Co, BCFla., 54 P Supp 100 

NT-—Klein v W U Tel Co, 13 N 
T S 2d 441, 257 App Div 336, mo¬ 
tion granted 24 NE2d 492, 281 N 
T 831 

63. US—^Von Meysenbug v West¬ 
ern Union Telegraph Co , D C Fla, 
64 P Supp 100 

N T —^Kleln v Western Union Tel 
Co, 13 NTS 2d 441, 267 App Div 
336, motion granted 24 NE2d 492, 
2ai NT 831 

S4. US—O’Brien v W U Tel Co , 
CCAMaas, 113 P2d 639—Von 
Meysenbug v Western Union Tel 
Co , D C.Pla., 54 p Supp 100 

NT—Klein v Western Union Tel 
Co, 13 NTS 2d 441, 267 App Div 
336, motion granted 24 NE2d 492, 
281 NT 831 

55 US —Von Meysenbug v West¬ 
ern Union Tel. Co, DCPla., 64 P 
Supp 100 


56 US—O’Brien v W U Tel Co. 
CCAMass, 113 P2d 6'39—Von 
Meysenbug v W U Tel Co, D C 
Pla , 64 P Supp 100 

57 US—O'Brien v W U Tel Co, 
CCAMass, 113 P 2d 639 

“If such companies are to hajidle, 
with expedition and dispatch, the 
great volume of business entrusted 
to them, It is obvious that their 
agents can not spend much time pon¬ 
dering the contents of messages with 
a view to determining whether or not 
they are defamatory, and if so, 
whether or not the sender might be 
privileged To exhaustively inquire 
into such matters would require the 
services of experts, and sometimes 
endless investigation. The conclu¬ 
sions reached would often be clouded 
by doubt’’—^Von Meysenbug v West¬ 
ern Union Telegraph Co, DC Pla, 
54 F Supp 100, 101 

58 US—O'Brien v W U Tel Co, 
CCAMass, 113 P2d 539 

N C —^Parker v Edwards, 21 S B 2d 
876, 222 NC 76 

69 Mo —Grisham v Western Un¬ 
ion Tel Co, 142 SW 271, 238 Mo 

190 


480, 37 DRA,NS, 861, Ann Cas 
1913A 635 
62 C J P 171 note 4 

Failnre of employees to obey rtUes 

The failure of the company’s em¬ 
ployees to obey a rule not to ac¬ 
cept a libelous message can neither 
create a liability on the part of the 
company for the transmission of a 
message wMch is privileged nor re¬ 
lieve the company from liability for 
the transmission of a message which 
ought not to have been sent.—W U 
Tel Co V Desesne, OASC, 198 P 
2d 154, certiorari denied 73 S Ct. 276, 
344 US 896, 97 LEd -693 

eo us —.-Westem Union Tel Co v. 
Lesesne, supra. 

62 CJ p 171 note 6 

61 Wis—^Flynn v Relnke, 226 NW 
742, 199 Wis 124, 63 AL R 1113 

63 Tex ^-Smith v Western Union 
Tel Co, 19 SW 441, 84 Tex 359, 
31 Am SR 59 

62 O J p 191. note 29 ' 

63, Tex—Western Union Tel Co v 
Carter, Civ App, 166 SW 332 
62 C J p 191 note 31. 
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negligence or defaults of a connecting company 
over whose line the message must pass in reaching 
its destination,®^ but under either rule,65 and ir¬ 
respective of the liability of the original transmit¬ 
ting company,®® the connecting company to which 
the message is transferred for further transmission 
will be liable for its own negligence or defaults,®"^ 
although it will not be chargeable with knowledge 
of facts or circumstances from which special dam¬ 
ages would accrue, which were not communicated to 
It by the first company or apparent from the mes¬ 
sage Itself ®® 

In case there is negligence or default on both the 
line of the initial and the line of the connecting 
company, and each default contributes to the ulti¬ 
mate damage, both companies are liable ®® If the 
ongmal transmitting company expressly undertakes 
to send a message to its destination, it will be liable 
for a failure to do so, although such failure was due 
to the default of a connecting line,'^® and one com¬ 
pany may also be liable for the acts of another on 
the ground that in the particular case there was an 
agency or partnership relation,but the existence 
of such a relation cannot be inferred merely from 
the fact that the two companies have a common 
terminus and are in the habit of receiving messages 
from each other, "^2 even if it further appears that, 
for convenience, an arrangement exists between 
them whereby the imtial company collects from the 
sender in each case the tolls for both lines, account¬ 
ing afterward to the connecting company for the 
latter’s proportion 

If the initial company does not operate a line to 
the destination of the message it cannot telephone 
the message to its final destination if there is a 
continuous telegraph route ,7^ however, if there is 


more than one connecting telegraph line to which it 
is possible to transfer the message,the sender 
may determine the routed® beyond the company’s 
last receiving oflSce,'^'^ and the initial company 
will be liable if it transfers to another line and the 
other IS negligent,"^® but it will be relieved from 
liability if it transfers to the one selected by the 
sender, whether or not the latter company is negli¬ 
gent 

Vts major. A sender of messages through a cable 
company having its own cable from New York to 
Ireland, from which point it forwarded messages on 
connecting lines to European points, impliedly as¬ 
sumed the risk of delayed service or impossibility 
of delivery of its messages during a World War 

§158 Statutory Modification of Liability 

Under statute in at least one Jurisdiction no action 
tor damages for the erroneous transmission or unreason¬ 
able delay of a telegram may he maintained unless a 
claim therefor Is presented to the telegraph company 
within a specified time after the accrual of the cause of 
action 

Under statute m at least one jurisdiction no action 
for damages for the erroneous transmission or un¬ 
reasonable delay of a telegram may be maintained 
unless a claim therefor is presented to the telegraph 
company within a specified time after the accrual of 
the cause of action,and a telegraph company, with 
respect to intra-state messages, is limited to such 
provision and cannot qualify it by contract stipula¬ 
tions requinng the presentation of such a claim 
within a similar period after the message is filed 
for transmission Where there was a total failure 
to deliver a message, no claim is necessary under 
the statute since such default is not a delay within 
its provisions Moreover, the statute has no ap- 


64 HTT—De Rutt© v New York, 
etc. Rlectrlc Mag'netlc Tel Co. 1 
Daly 547, 30 How Pr 403 

Tex»—Western Union Tel Co v 
Shumate, 21 SW 109, 2 Tex Civ 
App 429 

65. Tex—Smith v Western Union 
Tel Co, 19 SW 441, 84 Tex 359, 
81 Am S.R 69 

66 Tex.—Smith v. Western Union 
Tel Co, supra. 

62 aj p ig-l note 34 

67. Ark—Western Union Tel Co v 
Mannagan, 167 SW 701, 113 Ark 
8 

62 C T p 19l note 86 

68 , Mo,—Clark v Western Union 
Teh Co, 38 SW2a 982, 224 Mo 
App 12.14 

62 UJ, p 19Unoffe 86. 

69 'iVx —^Weatherford, etc, R Co 
V SoaN, Civ App 41 '3 W Sll 

70 Ind—^Wo‘-‘iern Union Tcl Co v. 


Stratemeier, 32 N K 871, 6 Ind App 
126 

62 C J p an note 38 

71 Tex—Western Union Tel Co v 
Craven, Civ App, 95 SW 633 

78 NT —^Baldwin v U S Tele- 
irraph Co, 45 NT 744, 6 Am R 
166 

Tex—Western Union Tel Co v 
Lovely, Civ App, 62 S W 663 

73 . Tex.—^Western Union Tel. Co v 
Lovely, supra. 

74 Ark.—^Western Union Tele^rraph 
Co V AJford, 161 SW 1027, 110 
Ark. 879. 60 DRAINS, 94 

75 Tex.—Western Union Tel Co v 
Turner, 60 SW 4.32, 94 Tex. 304. 

76 Ark—Western Union Tel Co V 
Alford, 161 S.W 1027, 110 Ark. 
379, 60 L.R A-,NS , 94 

Tex—Western Union Tel Op v 
Turner, 60 SW 4S2*, Sl^T^^SOi 
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77. Ark—Western Union Tel Co v 
Alford, 161 SW 1027, 110 Ark 379. 
60 LR A.NS, 94 

78. Tex—Western Union Teh Co v. 
Turner, 60 SW 432, 94 Tex 304 

79. Tex —Western Union Tel, Co v 
Simms, 69 SW 404, 80 Tex Civ. 
App 32 

80. N T'—Commercial Cable Co v. 
Philipp Bauer Co, 166 NTS 399. 
100 Mlso. &m, 

81. Iowa.—Steil-Hahn Co v West¬ 
ern Union Tel Co, 176 NW 787, 
188 Iowa 707 

62 C J p 190 note IS 

82 loivo.—'Markley v Western Un¬ 
ion Telegrraph Co, 122 NW 136. 
144 Iowa 106, 138 Am S R 263 

Ri^ht of company to limit time for 
filiner claim for damag’es grenerally 
see infra § 171 

83 Iowa.—^Mueller v Western Un¬ 
ion Telegraph Co, 156 NW 827, 
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plication to an action against the company for 
negligently transmitting a forged message 

The statutory claim must be filed within the pre¬ 
scribed period must constitute a notice of a 
claim,*® and must disclose both the extent of the 
damage*'^ and the person who suffered it,®* since 
one person cannot sue on a claim filed by another 
and not in his behalf Since the notice required 
by the statute is not a condition precedent to the 
accrual of a cause of action,®® the filing of an orig¬ 
inal notice or summons and petition in a suit to re¬ 
cover damages may of itself constitute a sufiicient 
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claim within the meaning of the statute,®^ provided 
the original notice of the action is sen ed personally 
and IS returnable within the same period following 
the accrual of the cause as is provided the stat¬ 
ute,®® and provided also that the petition is filed 
Within that time ®® 

In a case where plaintiff’s cause of action against 
a telegraph company had fully accrued, expenses 
reasonably necessary and constituting the larger 
part of his measure of damages may be recovered, 
although incurred after his claim was served on the 
company pursuant to the statute 


B. MODIFICATION OR LIMITATION OF LIABILITY BY CONDITION OR STIPULATION 


§ 159 Right to Limit Liability m General 

fn some Jurisdictions contracts restricting the lia¬ 
bility of a telegraph company fop negligence are held to 
bo contrary to public policy, but In other jurisdictions and 
under federal regulations the right to limit liability Is 
recognized 

While a telegraph company may make reasonable 
rules and regulations affecting its responsibility,®® 
and may limit its liability for mistakes occurring 
through no fault of its own,®® the decisions as to 
the nght of such a company to limit its liability for 
negligence in the transmission and delivery of mes¬ 
sages are directly in conflict ®'^ 

In many junsdictions it is held that a rule or 
regulation by a telegraph company restricting its 
liability for negligence is contrary to public policy,®® 


and that such a corporation cannot by any contract 
avoid liability for the consequences of its own 
negligence,®® or the negligence of its servants,^ in 
the transmission or delivery of a message, and 
printed stipulations on the blanks on which tele¬ 
graph messages are to be written will not avail it 
in that respect,® and it has been held that the 
patrons of the company are entitled, if they so 
insist, to have their messages transmitted and de¬ 
livered free of all conditions and limitations ex¬ 
cept those imposed by law ® 

In other jurisdictions, however, it is the rule that 
telegraph companies may, by special contract* con¬ 
taining reasonable stipulations,® limit their liability 
to some extent® for the ordinary'^ negligence® of 


173 Iowa 403—'Liarsen v Postal 
Telegrapb Cable Go, 130 NW 813, 
150 Iowa 748 

84. Iowa.—'Wells v Western Union 
Telegraph Co, 123 NW 371, 144 
Iowa 606, 24 Li.ILA.,NS„ 1046, 138 
Am-SR. 817 

85. Iowa.—^Markley v Western Un¬ 
ion Tel Co , 122 N W 136, 144 Iowa 
106, 138 Am S R. 263 

62 C J p I’SO note 16 

86 . Iowa.—Brockelsby v Western 
Union Telegraph Co, 126 N W 
1106, 148 Iowa 273 

■62 C J p 190 note 16 

87. Iowa.—Stell-Hahn Co v. West¬ 
ern Union Telegraph Ob, 176 KW 
787, 188 Iowa 707 

88 . Iowa-—Stell-Hahn Co y West¬ 
ern Union Tel Co, supra. 

89 Iowa,—Tounker v Western Un¬ 
ion Tel Co, 126 NW- 677, 146 
Iowa 499 

02 CJT p 190 note 19 

90 Iowa,“Brookelsby v Western 
Union TeL Co, 126 NW. 1106, 148 
Iowa 27*8 

91. Iowa,—Seddon v. Western Union 


Tel Co, 126 NW 969, 146 Iowa 
743 

62 C J p 190 note 23 

92 Iowa.—Brockelsby ▼ Western 
Union Telegraph Co, ■1'26 NW, 
1196, 148 Iowa 273 

93. Iowa—^Brockelsby v Western 
Union Tel. Co, supra 

94. Iowa—Salinger v Western Un¬ 
ion Telegraph Co, 126 NW 362, 
147 Iowa 484 

95. NC—^Penn v Western Union 
Tel Co, 76 SB 16, 169 NC 306, 
41 DB.A.,NS, 223. 

62 C J p 171 note 8 

96. NT—^Weld V Postal Telegraph 
Cable Co, 92 NB. 416, 199 NY 
88 

62 C J p 172 note 9 

97. Idaho—Strong v Idaho, 109^ P 
910, 18 Idaho 389, 80 L..R.A,NS, 
404, Ann Cas 1912A 55 

98 Idaho—Strong v. Western Un¬ 
ion Telegraph Co, supra 

62 C.J p 172 not© 11 

99. Ala—Western Union Telegraph 
Co V Hill, 60 So 248, 163 Ala 
18, 23 LRA.,NS, 648-, 19 Ann CAs 
1068 

62 C J p 172 note 13 
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1 . Ark —Des Arc Oil Mill v West¬ 
ern Union Telegraph Co, 201 SW 
273, 182 Ark. 336—'Western Union 
Telegraph Co v Compton, 169 S 
W 946, 114 Ark 193 

SL Ala—'Western Union Telegraph 
Co V Miller, 72 So 168, 196 Ala 
620 

62 C J p 172 note 15 

3. Tex —^Western Union Telegraph 
Co Y Armstrong, CivApp, 207 S 
W 692 

4 US —^Primrose v Western Union 
Tel Co, Pa, 14 set il098, 164 U 
S 1. 38 LEd 883 

NT—Weld V Postal Telegraph Ca¬ 
ble Co, 92 N,B 415, 199 NY 88 

5 NT —Weld V postal Telegraph 
Cable ■Co, supra 

9. US—Primrpse v Western Union 
Tel. Co., Pa, 14 set, 1098, 164 
U.S 1, 88 Ii,Bd. 883 

62 C J p 172 note 19 

7 NT—■■yP'eld V Postal Tel^gri^ph 
Cable Co., 92 N.E. 4'l6, 199 NT 
88 

8 . US—Nester v W U Tel Cn, IX 
GGal,, 25 P.Supp.. 478s afflTn^ed,^:^ 
OA, W U, Tel Co, V Nester, 106 
F2d 587, reve^^sed on other g^oun^ 
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their employees -which results in mistakes in spite 
of the most stringent regulations or most \igilant 
general oversight ^ Even though they may limit 
their liability’- they cannot by contract exempt them¬ 
selves from liability,and they cannot absolve 
themselves from their o-wn willful misconduct or 
gross negligence n 

Under federal regulation Under the act of con¬ 
gress of June 18, 1910, the effect of which has been 
to place telegraph and cable companies under the 
direct supervision of the interstate commerce com¬ 
mission to the exclusion of a staters power to regu¬ 
late in that field, a rule of a telegraph company, 
approved by such commission, limiting the liability 
of the company, even in case of negligence, in the 
handling of an interstate message, is valid .12 Such 
provisions, having the binding effect of law,i3 can¬ 
not be departed from^^ or waived^^ by either the 
company or its patron Before the power to regu¬ 
late as to interstate messages was withdrawn from 
the states the validity of stipulations m the con¬ 
tract of transmission of such a message was held m 
some cases to be governed by the law of the state 
where such contract was entered into and was to 
be partly performed,and in others by the law of 
the state where the contract was to be performed, 
this being held to be the place where the message 
was to be delivered but such stipulations, al¬ 
though valid according to a law of the place of the 
contract, would not necessarily be upheld if con¬ 
trary to the public policy of the state where the 
action was brought 


§ 160. Assent to, and Binding Effect of. Con¬ 
ditions 

The rules relating to assent to conditions and the 
binding effect thereof with respect to sender, ad¬ 
dressee, and third persons are discussed infra |§ 
161-163 

Examine Pocket Parts for later cases. 

§ 161. - Sender 

a In general 

b Message written by operator 
c Message on wrong blank 
d Message not on blank 
e. Message accepted over telephone 

a. In General 

Generally a person who writes a telegram on one of 
the blank forms In common use by telegraph companies 
and delivers it, so written, to the company for trans¬ 
mission, Is bound by the stipulations printed on the form 

A person who writes a telegram on one of the 
blank forms in common use by telegraph companies, 
and delivers it, so written, to the company for trans¬ 
mission, IS bound by the stipulations printed on the 
form, to the extent that they are reasonable and 
valid , 1 ® and in such cases, in the absence of fraud, 
be must he held to have assented to the contract 
signed, whether or not as a matter of fact he read 
or knew of the stipulations contained therein,^® 
however, as to the latter there is also authority to 
the contrary 21 It is immaterial in the application 


60 set. 769, 309 US 682, 84 LBd 
960, 128 AL. R 628 
W T —'Santoro v Central New York 
Power Corp, 72 NYS2a 12, 189 
Misc, 667 

62 aJ p 172 note 21 

Public policy 

Limitation la not contrary to pub¬ 
lic poUcy if fair, appl'ioable ta all 
similarly situated, and the basis for 
the rate, to be ps^d by the sender,— 
N'ester v W U Tel Co, DC Cal, 
^5 FSu;pp 478, affirpied, CCA,. W 
IJ Tel Qo, y Nester, 106 F2d 687, 
reversed Oh other grounds 60 S Ct. 
769, 309 US. 682j 84 D.;Ed. 960, 12^8 

4*^ ’ , } 

9s NJS —tWeJ4 V. Postal' Telegraph 
Cable Co, 92 NB. 416, 199 NY 

'88. f'’ ' ' V ' * K 

^ X t ^ J i U J 

10 U’^S—Neater v. W* U TeJ. Col, 
DC Cal, 26 F Supp 178 affirmed 

C^A f ’W U Tell. Co V Is (stir 
8j* 7 rever'-cd on otbfr' 
“trbuuds 60> S Ct 309 I S 582, I 
^84 LBd; 960, '12S A fj R 62*' 

CjO. y. |Joi;.dan Peftho- 
^,^um Co , 288 P 2x1^824 2Q5,OJ^ 452 

11 ir'Y—T>bsM T^eMtphT 

86 C J S —13 ^ 


Cable Co, 92 NE 416, 199 NY 

88 , 

Statutory prohibition 

The statute providing that a com¬ 
mon earner cannot be exonerated, by 
any agreement made 4n anticipation 
thereof from liahility for gross neg¬ 
ligence prohibits exoneration in any 
degree where the carrier is guilty of 
gross negligence or conduct amount¬ 
ing to fraud or willful wrong —^W, U 
Tel Co V Jordan Petroleum Co^ 238 
P2d 820. 206 Okl 462 

12 Okl —W U Tel Co v, Jordan 
Petroleum Co, supra 

62 C J p 178 note 26 

13 Ill —Siegel v Western ? Union 
Tel Co, 37 NE.2d 868, 312 Ill App 

86 I 

62 qj p ;|i78.note 26 ' 

14 ' iIU'A=-Sl^g!'eP tW ^>Wesf|:e5Kp * Union 

Tel Co, supra \' i 

Mo.—\ TVestern Union 
egraph Cb, 276 S,W'.670,i 218 MO 
Vpp, 3*64 i 

1,6 Mb >—WjJi'lama v T^estehUililziion 
^Telegraph Co, supra^ ^ j. ^ 

le. Miss —’ShaW- V-'’Pdltiil«lTel f e?a, 

^ ^ -a ^ « 


Co , 31 So 222, 79 Miss 670, 89 Am 
SR 666. 66 LR A 486 
62 C J p 173 note 29 

17 Ill —North Packing, eta, Co v 

■Western Union Tel Co„ 7Q IllA.pp 

62 C.J p 173 nbte 30, 

18, N C —Williamson vi Postal TteL 
Cable Co, 65 SB 974, 161N Cl 223 
Wis—^Pox V Postal, Tel Cable Co, 
120 NW 399, 138rWla 648, 28 L R. 
A,NS„ 490 

19 Tex—Corpus Juxii cited in W 

U Tel, Co V Speed, ClvApp,, 93 
gW"*” " dismlssetd. 

62 C J . 

BSeBBage on order Yofxn 

is bound by stipulations on 
,^acfcj^f money, order tblegram form, 
in alJsenoe of fbfw,id or concealment, 
regsu'dless of ^who actually wrote 
me‘-sagc—'W U Tel Co. v Speed, 
supra * ^ t 

20^-Post^ TeL Cable Co v 
Nichols. Wash,, 169 F 643, 89“ C C 
A 686, 16 LRA.,NS, 870, 14 Ann 
Casl^B'GO - 

612 ^3^ p 174 note 38 

®l m,—BeggS^ v.'Pdstal Telegraph- 
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of the rule that the sender of the message may have 
been an infant, the stipulation if valid being as 
binding on infants as adults.®^ 

Under federal regulations Under the act of 
congress of June 18, 1910 the sender of an interstate 
telegram is bound by its conditions limiting the lia¬ 
bility of the telegraph company's whether or not 
he had knowledge of them 

b Message Written by Operator 

Generally where message is written on a blank by 
an employee of the company at the request and dictation 
of the sender, the sender Is bound by the stipulations on 
the blank 

It IS generally held that, where the message is 
written on the blank by one of the company’s mes¬ 
sengers or operators at the dictation and request 
of the sender, the messenger or operator is, for this 
purpose, the sender’s agent, and the latter is bound 
by the stipulations as though he had written the 
message himself ,25 and in such cases it is not ma¬ 
terial, in the absence of fraud or misrepresentation, 
that the sender did not read the stipulations,2® or 
even that he was unable to read or write,27 or did 
not know of the existence of such stipulations 28 
On the other hand there is authority to the effect 
that since there is no presumption that patrons of 
the company have notice of stipulations on a tele¬ 
graph blank merely because they are printed there¬ 
on,2 9 an operator who receives a message in viola¬ 
tion of the compan 3 ^s rule that messages must be 
presented in wnting does not thereby become the 
agent of a sender who has no notice of the require¬ 
ment®® 

c. Message on Wrong Blank 

Where a meeeage as delivered to, and accepted by, a 
telegraph company Is written on a form Issued by another 
company, the sender Is bound by the stipulations con- 
talned on such form. Stipulations on a blank which apply 
to a particular class of message only are not applicable 
to messages of a different class 


Where a message as delivered to, and accepted 
by, a telegraph company for transmission is written 
not on a form issued by that company, but on a 
form issued by another company containing certain 
stipulations, such stipulations are a part of the 
contract and the sender is bound thereby to the 
same extent that he would have been bound had he 
delivered the message to the company whose name 
appeared on the blank liov\ever, if the trans¬ 
mitting operator, without the knowledge of the 
sender, rewrites the message on a blank of his own 
company, the sender will not be bound by stipula¬ 
tions on that blank which he never saw, signed, or 
agreed to ®2 

While It has been held that, where the conditions 
on the back of a telegraph blank on their face ap¬ 
ply only to “unrepeated” messages, such conditions 
are inapplicable where the sender contracts and pays 
the additional charge imposed for a "repeated” 
message,®® it has also been held that, where the 
stipulations on both blanks are identical, it is not 
material that the operator transcribes a message 
from the wrong blank used by the sender to the 
proper one for a message of its class, and the stipu¬ 
lations will remain a part of the contract ®^ 

<L Message Not on Blank 

Ordinarily the sender Is not bound by stipulations 
appearing on the usual blank where a message as de¬ 
livered to the telegraph campany is written on a paper 
containing no stipulations 

WTiere a message as delivered to the telegraph 
company is written on paper containing no contract 
stipulations, the sender is not ordinarily bound by 
the stipulations printed on the usual blank,®5 and 
this rule is not affected by the fact that the operator 
may, without the sender’s knowledge or consent, 
subsequently attach it to, or copy it on, one of such 
blanks.®® The rule has been held to apply even 
where the sender knew of the stipulations on the 
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company’s ordinary blanks,but in other cases it 
has been held that if he knew of such stipulations 
he will be bound thereby 38 

Under federal regulation Under the act of July 
18, 1910 the stipulations approved by the interstate 
commerce commission will be binding on the send¬ 
er of an interstate message whether or not it is 
written on one of the telegraph blanks 33 

e. Message Accepted over Telephone 

If a telegraph company accepts for transmission a 
message offered to it over a telephone, and the operator 
without the knowledge or direction of the sender writes 
the message on one of the company’s blanks, the sender 
will not ordinarily be bound by stipulations contained 
on such blank. 

While there is authority to the contrary,^® it is 
generally held that, if a telegraph company accepts 
for transmission a message offered to it over a 
telephone, and the operator without the knowledge 
or direction of the sender writes the message on 
one of the company’s blanks, the sender will not 
ordinarily be bound by the stipulations contained 
thereon,particularly where he did not know of 
such stipulations or intend or expect the message 
to be wnttep on such blank,“^3 and where the com¬ 
pany customanly receives messages in that man¬ 
ner ^3 

Where an operator is off duty when induced, over 
the telephone, to send a message and cannot under 
the rules of the company send any message not on 
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a regular blank, the sender is bound by the stipula¬ 
tions of such blank,^^ whether or not he knows of 
them 45 

Under federal regulation' Under the act of con¬ 
gress of June 18, 1910 the fact that the sender did 
not know of the stipulations on the telegraph blanks 
and did not use such blanks, but telephoned the 
message to the telegraph office, will not prevent him 
from being bound by the stipulations 46 

§ 162. - Addressee 

Ordinarily an addressee Is bound by the stipulations 
in the contract between the company and the sender of 
the message to the same extent as the sender 

In an action against a telegraph company brought 
by the addressee of a message, it is ordinarily held 
that he is bound by the stipulations in the contract 
between the company and the sender of the message 
to the same extent as the sender, 47 whether the ac¬ 
tion is in contract or m tort.48 It is the rule in 
some jurisdictions, however, that the addressee is 
not bound by such stipulations46 unless he assented 
thereto,60 although he may have had knowledge 
thereof,^! and that he is not bound when he sues 
in tort 62 

Under federal regulation Under the act of con¬ 
gress of June 18, 1910 the addressee of a telegram 
IS bound by the terms and conditions on the tele¬ 
graph blank used by the sender, 68 even where he 
sues in tort 64 


37 NT—^Pearsall v Western Un¬ 
ion Tel Co, 26 NE 534, 124 NT 
266, 21 Am.SR 662 
38. Ind—^Western Union Tel Co v 
Buctianan, 35 Ind 429, 9 Am R 744 
Mass—Clement v Western Union 
Tel Co , 137 Mass 4'6i3 

39 Ala.—Western Union Telegraph 
Co V Padgett, 93 So 238, IS Ala. 
App '675 

62 CJ p 176 note 62 

40 Kan —Shawnee Milling Co v 

Postal Telegraph. Cable Co, 166 P 
493, 101 Kan 307, L.RA1917F 

844 

62 G J p 176 note 53 

41. Mich.—Garland v Western Un¬ 
ion Tel. Co, 76 NW 762, 118 Mich 
369, 74 Am SR. 394, 43 LRA. 280 
62 C J p 176 note 64 


42. S C —^Bowie V. Western Union 
Tel C9„ 69 SE 66, 78 S G 424 
62.C.J p 176 note 66.^ 


43, Core v tWastern^ Union 

HJelsigraplir Op, Qly.App , nlSf S^W 


44 s6 —Simpson V Western Union 
Telegraph Co., 89 S £ 321, 104 S 


C^ 3^93r V J ^ 

L6t c J, 1^6 ppte ^ 



45. sc—Simpson v Western Union 
Telegraph Co. supra. 

46 Ariz—Western Union Telegraph 
Co V Griffin, 18 P 2d OS’S, 41 Ariz 
387 

Mich —Grand Rapids Showcase Co 
V Postal Telegraph-Cable Co, 183 
NW 731, 216 Mich. 30 

47. NT—MacDonald v W U Tel 
Co , 27 N T S 2d 666, 176 MIsc 422 
Tenn—Colvin v Western Union Tel 
Co, 8 TenmApp 692 
Tex.—^Western Union Telegraph Co 
r Scarborough, Com App, 68 SW 
2d 1037, 94 ADR 1053—W U Tel 
Co V Speed, Civ App, 98 SW2d 
680, error dismissed. 

62 C j p 176 not© 61 

tfnder statute prohibiting limitation 
of liability 

The statute prohibiting telegraph 
company from limiting its liability 
from any loss or damages to the 
sender of any message did hot aPbly 
to liability asserted by the sendee—■ 
Phillips V W U Tel Co, 9 S E 2d 
736,'194 SC 317, 129 ADR 387 

' i t ■ 

4b NT—Halsted v Postal Tel^ Ca- 
I bre,Qo, a04 NTS 


Dlv 433. affirmed 86 NE 1078, 193 
NT 293, 127 Am SR.-962, 19 D R. 
A,NS, 1021 

62 CJ p 177 note 62 

49. m—Webbe v Western Union 

Tel Co , 48 NE 670, 169 Ill 610, 61 
Am SR 207 

62 C J p 177 note 63 

50 Ill—Webbe v. Western Union 

Tel Co , supra. 

62 C J p 177 note 64 

51. Ill—Webbe v Western Union 

TeL Co , supra 

La—La Grange v Southwestern Tel 
Co, 26 La Ann 383, 1 AmEleotr 
Cas 69 

53. Ill—^Wobbe V Western Union 

TeL Co, 48 NE 670, 169 Ill 610, 
61 Am SR. 207 

02 G.J p 177 note 66 

'53 US—^Western Union Telegraph 
Co V C^izek, Idaho, 44 S CL 828, 
264 U.S 281, 68 L Ed 682 

' 62 O J. p 177 note 67 

1^64. Iowa.—Frederick V Western Un¬ 
ion Telegraph Co, 179 NW 934, 
189 Iowa 1338 

’ 62 C J p 177 note 68. 



§§ 163-165 TEL. & TEL., RADIO & TELEVISION 86 C. J. S. 


§ 163 . Third Person 

A third person for who*e benefit the message was 
sent has been held bound by the conditions of the contract 

Where a. third person, neither the sender nor the 
addressee, is allowed to maintain an action on the 
contract for the transmission of the message on 
the theory that such contract was made for his ben¬ 
efit, he is bound by the conditions.^® 

§ 164. Validity and Construction of Particu¬ 
lar Conditions and Stipulations 

The validity and construction of particular condi¬ 
tions and stipulations are discussed infra §§ 165-171 

Examine Pocket Parts for later cases, 

§ 165. - Repeated and Unrepeated Mes¬ 

sages 

a In general 

b Gross negligence or willful misconduct 
c. Defaults which repetition would not 
have prevented 
d Amount of recovery 

a. In (general 

In th« majority of jurisdictions stipulations limiting 
a company’s liability for unrepeated messages are con¬ 
trary to public policy and void, however, In many other 
JurisdIc±ions such stipulations are valid except In cases 
of willful misconduct or gross negligence. 

Telegraph companies have, in the past, generally 
contracted with the sender of a message that if he 
desired that the message should be repeated, that 
is, telegraphed back to the originating office for 
comparison,®® an additional charge would be made 
for such extra service, and that the company 
would not be liable for mistakes or delays in the 
transmission or delivery or for nondelivery of any 
unrepeated message beyond the amount received 


for sending such message. 

As to the validity of this stipulation with respect 
to mtra-state messages the authonties are divided, 
some holding it to be valid or reasonable and, when 
assented to by the sender, to relieve the company 
of liability beyond the amount stipulated®® except, 
as discussed infra this section, in cases of willful 
misconduct or gross negligence, while others, and 
an undoubted numerical majority, hold that, aa ap¬ 
plied to a case m which the telegraph company 
through Its servants has been guilty of even ordi¬ 
nary negligence, the stipulation is contrary to pub¬ 
lic policy and void,®® particularly where such com¬ 
panies are declared by constitution or statute to be 
common carriers Even where such a stipulations 
has been held valid except as against gross negli¬ 
gence or willful misconduct, it will be strictly con¬ 
strued®^ and, where it specifically mentions only 
certain grounds of liability, it will not be extended 
so as to include others not within the terms of the 
stipulation For the same reason that a telegraph' 
company could not, in most jurisdictions, limit its 
liability for negligence to the amount received for 
sending the message, it is also held that as against 
negligence it cannot limit its liability to a definite 
sum in excess of this amount,®® such as ten times, 
the amount or any other multiple thereof 

Under federal regulation Under the act of con¬ 
gress of June 18, 1910, which has been held to have 
given to telegraph companies the right to classify 
messages into repeated and unrepeated classes®® 
and to allow different reasonable rates for sucb 
different classes of messages,®® a telegraph compa¬ 
ny, providing one rate for unrepeated interstate 
messages and another and higher rate for those 
repeated, may stipulate for a reasonable limitatioo 
of its responsibility when the lower rate is paid,®"^ 
and that is the rule as to interstate messages gen- 
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crally,®® however, there were decisions in state 
courts, before the definition of this doctrine by the 
United States supreme court, contrary to the rule 
as now settled Moreover, the limitation of its 
liability for unrepeated interstate messages to a 
certain amount is an effective limitation of the 
whole liability of the company,'<’0 and it has been 
held to extend to a default of its implied duty to 
inform the sender of its inability to deliver a mes¬ 
sage However, it has been held that this limita¬ 
tion of the company’s liability is not applicable to 
forged or bogus telegrams, *^2 -which are not adopted 
or ratified by the one in whose name they were 
sent,*^^ and it has also been held that a repetition 
of the message at the instance of the addressee will 
inure to the benefit of the sender so as to bring 
him within the stipulation that the company would 
be liable in excess of a certain amount only where 
the message was repeated 

Estoppel A telegraph company is not estopped 
by an agreement to pay a loss resulting from a mis¬ 
take m the transmission of an unrepeated inter¬ 
state message to assert that its liability is limited 
by a provision printed on the back of the telegram 
to the amount of the charge for sending the mes¬ 
sage 

b. Gross Negligence or Willful Misconduct 

While the stipulation as to unrepeated messages has 
been held not to relieve the company from liability for 
willful mfsoonduct, fraud, or grosr negligence, such limi¬ 
tation has been held to include gross negligence under 
federal regulations 

In those jurisdictions where the stipulation as 
to unrepeated messages is regarded as valid it does 


not relieve the company from liability for willful 
misconduct,"^® fraud,'^'^ or gross negligence,"^® but 
in such cases the burden is on plaintiff, in order to 
recover more than nominal damages or the price 
paid for transmission, to show negligence of this 
character "^9 

Under federal regulation^ since the amount to 
which a telegraph company limits its liability for 
unrepeated interstate messages represents its whole 
liability, such limitation is applicable even in cases 
of gross negligence on the part of the company, 
although some decisions antedating the settlement 
of this rule are not m conformity therewith 

c. Defaults Whw^ Bepetition Would Not Have 
Prevented 

In those Jurisdictions where the stipulation is re¬ 
garded as valid. It has been held In some cases, but not 
in others, that It makes no difference whether or not the 
particular default which Is the foundation of the action 
could have been prevented by repetition, and this Is the 
rule under federal regulation 

In some cases it has been held, in those jurisdic¬ 
tions where the stipulation is regarded as valid, 
that It makes no difference whether or not the par¬ 
ticular breach of duty which is the foundation of the 
action is one which would have been prevented by 
repetition In other cases, however, it has been 
held that the stipulation is merely to secure ac¬ 
curacy in transmission,®® and that it does not op¬ 
erate to relieve the company from a liability which 
a repetition of the message would not have tended 
to -prevent,®^ as in the case of a total failure to 
transmit®5 or deliver the message,®® or a negligent 
delay m transmission®"^ or delivery ®® While some 
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of these decisions are from jurisdictions in which 
the validity of the stipulation has been entirely 
denied, others so limit its application while express¬ 
ly conceding its validity as to errors which a repeti¬ 
tion of the message would tend to prevent 

Under federal regulation it is the rule as to inter¬ 
state messages that a stipulation limiting the com¬ 
pany’s liability for an imrepeated message will ap¬ 
ply to a default which would not have been pre¬ 
vented by repetition,®® however, some early deci¬ 
sions under the act of congress are not m con¬ 
formity therewith 

d. Amount of Recovery 

Under a valfd and approved stipulation of a tele¬ 
graph company lifnlttng Its liability to certain amounts for 
messages of each class the amount of recovery cannot 
be greater than the amount stipulated for the particular 
class to which the message In question belongs 

Under a valid and approved stipulation of a 
telegraph company limiting its liability to a certain 
amount for messages of the unrepeated class, and to 
a greater amount for those sent at the repeated rate, 
the amount of recovery cannot be greater than the 
amount stipulated for that particular class to which 
the message in question belongs Thus, where an 
approved stipulation so provides, recovery will be 
limited to five hundred dollars for unrepeated mes¬ 
sages,®® or to fifty dollars,®^ or even to the amount 
paid for transmission,®® or a stipulated multiple of 
that amount,®® for messages of that class Where 
separate provisions of the contract of transmission 
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allow different reco\enes for the same class of 
message, the provisions are to be construed to¬ 
gether,®'^ and where each of two applicable clauses 
m a stipulation limits the company’s liability for 
“mistakes or delays in the transmission or delivery 
or for nondelivery” the first limiting it to the amount 
received for sending the message, and the second 
to fifty dollars, the latter clause, carrying the added 
provision “whether caused by the negligence of its 
servants or otherwise,” will be applied in cases in¬ 
volving negligence ®® 

Interest is not allowable against a telegraph com¬ 
pany to increase the recovery allowed by the con¬ 
tract.®® 

§ 1G6. - Errors m Obscure or Cipher Mes¬ 

sages 

In some Jurisdictions, but not In others, it has been 
held that there is nothing unreasonable or contrary to 
public policy in a stipulation limiting the liability of a 
telegraph company for errors in the transmission of cipher 
or obscure messages, and such stipulation is valid under 
federal regulation 

It has been held that there is nothing unreason¬ 
able or contrary to public policy in a stipulation 
limiting the liability of a telegraph company for er¬ 
rors m the transmission of apher or obscure mes¬ 
sages,^ but there are also decisions to the contrary, 
based on public policy ® 

Under federal reguladton The stipulation in 
question, having been approved by the interstate 
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commerce commission,3 is valid as to interstate mes¬ 
sages * 

§ 167. -Night Delivery 

Stipulations as to reduced rates for messages to be 
transmitted overnight and delivered on the morning of 
the next ensuing business day are reasonable, and the 
company is not subject to liability for such overnight 
delay to which sender assented 

It IS reasonable for a telegraph company to stipu¬ 
late that m consideration of a reduced rate a mes¬ 
sage shall be sent during the night, and delivered 
not earlier than the morning of the next ensuing 
business day,® and in such a case if the message 
IS delivered with reasonable promptness on the 
morning of the next business day there can be no 
liability for the delay overnight, to which the sender 
assented ® However, it has been held that, where 
a night message is received by the company on a 
Saturday evening, and under the rules of the com¬ 
pany should be delivered the next morning, a de¬ 
livery on Monday morning is gross negligence 
Moreover, where the agent of the company receiv¬ 
ing the message agrees to transmit it immediately, 
and collects the day message rate, the company is 
estopped to claim that its liability for delay in the 
delivery of the message is governed by its stipula¬ 
tion as to night messages ® 

Under federal regulation The rates and regula¬ 
tions established by the interstate commerce com¬ 
mission as to the transmission and delivery of night 
messages will control interstate messages of that 
class,® and such messages should be delivered with¬ 
in a reasonable time on the morning of the next 
business day 
! 

§ 168. -Agency of Company’s Messenger 

for Sender 

A provision to tbe offset that no responsibility with 


respect to messages shall attach to the company until 
the messages are presented and accepted at one of its 
transmitting offices, and that If a message is sent to the 
office fay one of the company's messengers he shall act for 
that purpose as the agent of the sender, is reasonable and 
valid. 

A provision to the effect that no responsibility 
with respect to messages shall attach to the com¬ 
pany until the messages are presented and accepted 
at one of its transmitting offices, and that if a mes¬ 
sage IS sent to the office by one of the company’s 
messengers he shall act for that purpose as the 
agent of the sender, is reasonable and valid this 
rule IS, however, qualified^^ ][)y decisions holding 
that, where the company directs the delivering mes¬ 
senger to await an answer,^® or where it sends a 
messenger for a telegram on a request by the send¬ 
er,the provision is thereby waived by the com¬ 
pany's jg no longer controlling,since the 
company, thus constituting the messenger its own 
agent,jg liable for his failure to deliver the 
message at the company’s office i® 

§ 169. - Defaults of Connecting Lines 

A stipulation that the telegraph company shall be 
the agent of the sender, without liability, to forward any 
message over the lines of any other company when nec¬ 
essary to reach its destination has been held reasonable 
and valid, but not to afford protection from negligence 
of the original company before transfer 

A stipulation that the telegraph company shall 
be the agent of the sender, without liability, to 
forward any message over the lines of any other 
company when necessary to reach its destination 
is reasonable and valid, and protects the initial 
company against liability for negligence on the part 
of any other company to which the message is 
necessarily transferred However, such a stipu- 
lahon does not protect the onginal transmitting 
company against its own negligence pno-r to the 
transfer of the message to the connecting compa- 


3 N <3.—Thos G- Hardic & Co v 
■Western. Union Tel Co, 128 SB 
60«0, 190 NCt 46 

4. N C —^Thos G Hardle & Co v 
'W'eetem Union Tel, Co, supra. 

62 0 J, ]> 183 note 23 

5. Ky—^Western Union Tel Co v 
Van Cleave, 64 S.W 827, 107 Ky 
464, 22 KyL 63, '92 Am S R. 366 

62 C J, p 183 note 24, 

6 Ky—Western Union Tel <?o v 
Van meave> supra. 

620J p 183 ndte26 ‘ 

7. IST C V, U-nion 

Telegraph Oq , ^4 6^7, 

659, 

^ T ^ I t “ ^ 1 kK 

a Tax —^Western Union Tolcgrnph 
Co V ^\hlto, CivApp, 102 


9 Kan —Brewer v Postal Tele¬ 
graph-Cable Co., 212 P 106, 112 
Kan, 671 

10 Kan,—^Brewer v Postal Tele¬ 
graph Co, supra, 

11 Ill—^Rager v Western Union 
Tel Co, 40 l^E 2d 606, 313 niApp 
689 

62 C J p 183 note 30 

13. NO—Alexander v, Western Un¬ 
ion Tel Co, 74 SB. 449, 168 NC 
473, 42 L,RA,NjS, 407 

18 N C —A^e^cander y Western Un¬ 
ion T^ Cfe., supra. 

02 C, J.y 18f note 32 

14. Mo—^Baher V Wisirrn Union 
, T€^ Qoyf 28'7 S.W 80b, 221 MoApp 

li 5-10 i J* 4 •; J, rk |1 


NC—^Alexander v Western Union 
Tel Co, 74 SB 449, 158 NO 473, 
42 LR A,NS, 407 

15. NT—Will V Postal TeL Cable 
Co, 37 NTS 933, 3 AppDIv 22, 3 
N T Ann Oas 123 

16. N C —^Alexander v Western Un¬ 
ion Telegraph Co, 74 ©B 449, 168 
NC, 473, 42 LR,A-,NS, 407 

17 Mp—Baker v. Western Union 
Tel Co, 287 SW 806, 221 Mo«App 
616 

62 CJ pl84 note 36 

18 Mo —^i^aker v Western Union 
TeL Co, supra. 

19, U.© —^Baaila v Western Union 

Tel Co, UGPla, 24 F 2d 669, 

62 C J p 184 note 39. 
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or affect the liability of the latter company 
for its o\\n neghg^once after the message has been 
transferred to it,^^ nor docs it relieve the initial 
company of liabilitj to the amount of the original 
cost of transmission for negligence of the connect¬ 
ing companies 22 Moreov er, where the original 
company, accepting and transmitting an urgent mes¬ 
sage of a higher rate and preferred status in the 
order of transmission, merely hands such message 
over to the connecting line without notifying such 
line of its urgent character, it will be liable for a 
delay in transmission over the latter line Such a 
stipulation does not authorize a telegraph company 
having a line to the point of destination, and having 
contracted for its delivery, to deliver a message to 
another company for transmission,^^ nor does it 
authorize the transfer of a message to a telephone 
company if there is a connecting telegraph com¬ 
pany nor does it require a telegraph company, 
where the addressee of a message lives at a distance 
from its office, to deliver the message by telephone 26 

§ 170. --Vaiying Conditions by Em¬ 

ployees 

A Btipulatlon providing that no employee of the tele¬ 
graph company Is authorized to vary any of the other 
conditions on the telegraph blank is binding as to inter¬ 
state messages. 

A stipulation which appears on the telegraph 
blank and provides that no employee of the tele¬ 
graph company is authorized to vary any of the 
conditions on said blank is binding as* to interstate 


messages ,27 and an agreement of the operator to 
notify the sender of the nondelivery of a message 
before a certain hour is unauthorized under such 
stipulation 28 

§ 171 . -Timely Presentation of Written 

Claim 

a In general 
b Requisites of claim 
c Serv ice or presentation of claim 
d Compliance by bringing suit 
e Waiver and estoppel 

a In General 

Generally, a stipulation reiievlng the telegraph com¬ 
pany of liability unless a claim Is presented in writing 
within a specified time is valid and binding 

While there are decisions to the contrary,29 it is 
ordinarily held that a stipulation that the telegraph 
company shall not be liable unless a claim is pre¬ 
sented in writing within a specified time, usually 
sixty days, is valid and binding,20 and that is now 
the rule as to all interstate messages 21 Such a 
stipulation IS generally held not to be m the nature 
of a statute of limitations,22 or a limitation of lia¬ 
bility for negligence,83 but is rather a recognition 
of such liability coupled with a reasonable require¬ 
ment that the company shall have an opportunity 
to investigate facts while its records are still in 
existence and the facts fresh in the memory of its 
witnesses 2 ^ Equally valid, under ordinary cir- 


SO ITS — ^Baslla. v Western Union 
Tel Co, supru. 

62 C J p 164 note 40 

21. U S —^Basiln v Western Union 
Tel Co, supra. 

62 C.J p 184 note 41 

22. Me—^Haskell Implement & Seed 
Co V Postal Telegraph-Cable Co, 
96 A 219, 114 Me 277 

23. Ala.—^Western Union Telegraph 
Co V Bashinsky, Case & Co, 117 
So 289, 217 Ala 661 

34 Miss —Dickerson v Western Un¬ 
ion Telegraph Co, 74 So 779, 114 
Mias 115. 

25. Tex—'Western Union Tel Co v 
McLeod, CivApp, 24 SW 816 

20. S C—^Hellams v Western Union 
Tel Co, 49 'S.m 12, 70 S C 83 

27. Ohio—Schwarts v Postal Tele¬ 
graph Cable Oo, lS4 NB. 62, 22 
Ohio App 4'20. 

28 Ohio—Schwartz v Postal Tele¬ 
graph Cable- Oo, supra. ^ 

f 

23 Ky —Davis v Western Union 
Tel Co, 64 SW 849, 107 6^7, 

21 KyL 1251, 92 Am SB. 371. 

62 C J p 185 note 50. 


30 Atlz—^Western Union Telegraph 
Co V GriflSn, 18 P 9d 663, 41 Arlz 
887 

Ark—W U Tel Co v Geyer, 103 S 
W2d 931, 193 Ark. 934 
Ga—Quaker (hty Fire & Marine Ins 
Co V W U Tel Co, 62 S E 2d 342, 
78 GaApp 767 

NTT—^byszko v W U Tel Co, 30 
NrTS2d 788, 177 Misc 360—^Mac¬ 
Donald V W U Teb Co, 27 NwT.S 
2d 666, 176 Misc. 422 
S C —Phillips V W U Tel Co , 9 S B 
2d 736, 194 S a 817, 129 ALB 397 
Tex—Oorptm Juris dted in Westeom 
Union Telegraph Co v Soarbor- 
ough, Com App, 68 S,W2d 1027, 
1029, 94 AL.R. 1063. 

62 C J p 185 note 61 
daixns held barred 
U S —-Praznik v W U Tel Co, D C 
Mass , 38 F Supp 699 
Arlz—'Western Union Telegraph Co 
V Griflan, 18 P.2d 653, 4L Ariz 387 
Ark—W U, Tel Co y Geyer, 103 
B W 2d 931,193 Ark. 934. , ‘ 

Ohio —Scott & G^racI v Postal Tele¬ 
graph Co, 187 NE 24, 46 Ohio App 
229 / , V * 

31 Ill—Baghrv W U Tel. Co, 40- 

WEad 606, 313 Ill App 689 * * ^ 


Ohio —Spann v W U Tel Co, App, 
62>rB2d 676 

Tex— Corpus Juris dted In. Western 
Union Telegraph Co v Scarbor¬ 
ough, Com App, 68 IS W 2d 1027, 
10-39^, 94 A.L R 1063 
62 C J p 186 note 62 


Buie approved by interstate com- 
meroe commission. 

One conceiving himself damaged 
by telegraph company's wrongful act 
In transmitting interstate message 
must conform to company’s regula¬ 
tions as to presentation of claims ap¬ 
proved by Interstate commerce com¬ 
mission-—Western Union Telegraph 
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cumstances, is a stipulation that claims shall be 
presented within any other particular period of 
time, provided such period is reasonable 36 

Conceding the validity of the stipulation under 
ordinary circumstances, it has been held not to be 
binding where it would operate unreasonably under 
the circumstances of a particular case,36 as where 
plaintilT had no knowledge of the company’s negli¬ 
gence or default until after the stipulated period 
for presenting claims had expired ;37 but lack of 
knowledge has been held no excuse where plaintiff, 
as sender of the message, had the option, for a 
small additional fee, of having it repeated,3® or had 
ample opportunity to have discovered the default 39 
In some jurisdictions claimant has a reasonable time 
after discovering the default to present his claim 
elsewhere it is sufficient if the claim is presented 
within the stipulated number of days after the in¬ 
formation is acquired,and this latter rule has been 
applied in some cases where such knowledge was 
acquired some time after the sending of the mes¬ 
sage but before the entire expiration of the penod 
stipulated,^3 however, other cases hold that, if 
a part of the stipulated penod yet remains when 
claimant discovers the dereliction of the company, 
he must give the required notice of his claim with¬ 
in that time ^3 

Where the stipulation requires the claim to be 
presented within a certain time after the ‘'sending” 
of the message, the penod does not begin to run 


until the message is actually started,**^ and, if there 
is a total failure to transmit, no presentation of 
claim IS necessary ,'*5 however, there are cases hold¬ 
ing that, if the message is actually transmitted, 
a delay in delivery will not extend the time for 
presenting the claim if, after the discovery of the 
company’s negligence, a reasonable time for pre¬ 
senting the claim still remains before the expira¬ 
tion of the penod stipulated ^3 

b. Requisites of Olann 

Qeneratly, the claim must identify the message, state 
the negligence complained of, and the nature and extent 
of the damages sustained 

It IS generally held that the claim must identify 
the message, state the negligence complained of, 
and the nature and extent of the damages sus¬ 
tained,^'^ and that it is insufficient if it merely gives 
notice of the negligence complained of,‘*3 or if it 
simply complains thereof and demands an explana¬ 
tion ^3 However, while it has been held that it will 
not suffice merely to give notice that a claim for 
damages will be made,®® it has also been held that 
a notice that claimant would make a claim for a 
certain amount for the company’s default in con¬ 
nection with a certain message is sufficient 

Although a notice which does not claim damages 
will be insufficient,32 it is not necessary that the 
claim should state accurately the amount of the 
loss,3 3 since plaintiff will not be limited in his 
recovery to the amount of damages stated in his 


35. Tex —CoinpUB OTnrls cited In 
Western Union Telegraph Co v 
Scarborough, Com App , 68 S W 2d 
1027, la29, 94 A L, R. 1053 
62 C J p 186 note 66 
Stipulation held reasonable 
Tex^—■Western Union Telegraph Co 
V TIdmore, Civ App , 78 S W 3d 546. 
62 C J p 187 notes 57, 58 

36 US —Western Union Tel Co v 
Czlzek, Idaho, 44 S CL 328, 284 US 
281, 68 UUd 682 

62 C J p 187 note 69, 

37 —MaoD'onald v W U Tel 
Co, 27 NT YS 2d 666, 176 Misc 4&2 

62 C J. P 187 note 60, 

3B< U S.'^hcws V, W U Q04 

O LlA, 3(06 49s, , 

39. Ill —G s Blakesiee & Co. v W 
U Tel Oo, 60 NEI3d -280, 326! IlL 
App, ,67? 

^ ^ t f I _ ^ L t 

fArk.^—^W, 17 'Qp y Geyer, 
103 S.W 2d,981, 198 334. « 

XV 'T ^ - W r T Oo, 

. -N \ - I ■ ‘ M.*" l-> ' ' 
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^ I * ^ I M ^ ^ ^ 7^ A i ^ 

Sendee has reasonable ttue 

though sondof hdd o^|>ortunity to 
cov»erj mistake diuruiig pbfiod.—^Ma'c- 
DonaJ.d.4^^ JQ^iTel Coi, {SUiKra. * ^ 

41 Ky—We^te^n ICThSon Telegi^ph 


Co V Uee, 192 S W 70. 174 Ky 210,' 
AnnCasl918C 1026 

N C —Sherrill v Western Union Tel 
Oo, 14 Sm 94, 109 NC 627 

42. U S —Postal Telegraph Cable Co 
V NTichols, Wash, 169 P 643, 89 C 
CA. 686, 16 L-R.A.,NS, 870, 14 
AnmCas 369 

62 C J p 187 note 63 

43 R I —^Stone v Poatal-Tel Co , 7 6 
A. 762, 31 R.I 174, 29 LR.A.NS, 
795 

Wis —^Heimann v Western Union 
Tel Co* 16 NW 32. 67 Wis 662 

44 Ala.—^Western Union Tel Oo v. 
Way, 4 So 844, 83 Ala. 642 

45. Ala.—^Western Union Tel Co v 
way, supra. 

Ind—'Western Union Tel Co v 
TopsL 20 Nm 2-22, 118 Ind 248, 3 
liRAi 2^ 

46 R.I.—Stono V Postal Tel Co, 76 
, A, 762.-31 R.J:4 174, 29 
795 

Ws—Hemiann v Western Uipion 
Tel Oo, 16 NW* 8'2> 57 Wis, 

47. 11} —Ooi^iTis juris <iaoted ^ 
Rager v W U Tel Co, 40 

'606, cd9. ^13 Ill App ^89 - 

62 C J p 187 note 70 

48. Ill—Corpus 'Jurist quote'd.^ iiil| 


Rager v W U Tel Go, 40 3SrB2d 
606, 609, 313 Ill App 689 
62 C J p 187 note 71 

49 Ill —Corpus juris quoted In 
Rager V W U Tel Co, 40N!B2d 
606, 609, 313 Ill App 689 

NT—Zhyszko V W U Tel Ca, 80 
NTS 2d 788, 177 Misc 860. 

S C —Toale v Western Union Teh 
Oo, 57 SB 117* 76 SC 248, ^ 

ILetter requesting Inyestigattoai; of 
nondelivery insufflolent 
Ill—Rager v W U Teh Co, 40 NB 
2d 606, ns IU,App 589 

50 Ga.—^Poatal Tel.-Oahle Go v 
Moss, 63 SB 690, 6 Qa.App 603 

Ohio—Scott ^ Qeraci v Postal Tele- 
grajph NJSI, 24, 46 Ohio App, 
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51 hTCi-^Newbem v Western Un¬ 
ion ';^feg>faph Oo, 141 SB 593, 196 
N 0 368—SRennett v Western Un- 

Tolegijaph Co* 84 SB 798, 168 
•If a 49'6, 

Miss —Western Union Telegraph 
j/Cpi V ''.Uainabert, 106 So 819, 141 
;i(iQ.ss,; 689 

53 Md,—Western Union Tel Co v 
^ lieJmxan. 67 A. 241, 106 Md 318, 14 
.•AnnCas 736, 

62 C J p 188 note 76. 
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claim 54 Ho\ve\er, there can be no recovery for 
subjects of damage not included in the claim pre- 
sented,55 and there can be no recovery by one per¬ 
son on a claim presented by another,56 unless it 
be presented for his benefit^? 

c. Service or Presentation of Claiin 

WhJl© a presentation of the claim is necessary, notice 
served by mall has been held sufficient, and, where the 
stipulation designates no particular person to be notified, 
service on an agent of the company is sufficient presenta¬ 
tion. 

While a presentation of the claim is necessary,5® 
the notice need not be actually served on the tele¬ 
graph company,59 since notice by mail will be suffi¬ 
cient and, where the stipulation designates no 
particular person to be notified, a service of the 
claim on an agent^i or a subordinate m charge of 
the telegraph office, under such circumstances as 
to justify claimant’s belief that he is an agent, 
or even mailing it to a person named on the blanks 
used as the president and general manager of the 
company, even though such person is, in fact, no 
longer connected with the company,®3 is sufficient 
presentation Moreover, the dictation of a claim 
by claimant to an agent of the company, who writes 
It down, IS a substantial compliance with the stipula- 
tion.®4 Delivery of notice to a messenger boy has 
been held not to be notice to the telegraph company 
or Its agent 

d Compliance by Bringing Suit 

Bringing of suit within the time limited, although no 
other claim has been presented, has been held to be 


sufficient compiianoe with a condition exempting a com¬ 
pany from liability unless a written claim has been pre¬ 
sented within a certain period 

A condition, exempting the telegraph company 
from liability unless a written claim is presented 
within a certain period, is not a condition preced¬ 
ent®® but rather a condition subsequent,®*^ merely 
operating, in cases where no claim is presented with¬ 
in the time limited, to defeat a cause of action which 
has already accrued,®® hence, there is a sufficient 
compliance, although no other claim is presented, 
if suit IS instituted within the time limited ®9 In 
some jurisdictions this rule is based on the ground 
that the suit is equivalent to a written presentation 
of claim, and, therefore, a sufficient comphance with 
the stipulation,*^® if the process or complaint suffi¬ 
ciently informs defendant of the different facts 
which a written claim should set out,*^^ however, 
elsewhere it appears that all that is required is that 
the action be instituted within that time More¬ 
over, It is both affirmed*^® and denied*^^ that the 
mere service of a summons within the stipulated 
period is a sufficient compliance under this rule. 

e Waiver and Estoppel 

A stipulation limiting the time for presentation of 
claims, approved by the interstate commerce commission, 
may not be waived by the company or its patron, and 
there can be no estoppel to assert it, but, where not a 
part of a regulated and unchangeable contract, it may 
be waived by the company 

Under the Interstate Commerce Act of June 18, 
1910, regulating all interstate messages, neither the 
telegraph company*^® nor its patron*^® may waive 


54- Tex.—^Western Union Tel Co v 
Murray, 68 S W 649. 29 Tex Civ 
App 207 

55 SC—Welsh V W U Tel Co, 
34 SE2d 398, 207 SC 103 

62 C J p 188 note 78 

56 Iowa—^Brockelsby v Western 
Union Tel Co, 126 ITW 1106, 148 
Iowa 273 

62 C J p 188 note 79 

57. Ark—^Western Union Tel Co v 
Freeman, ISO SW 743, 121 Ark 
124 

62 CJ p 188 note 80 

58. Mo —^I>aVls V Western Union 
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58 Mo —Covell V Western Union 
Tele&raph Co, 147 SW 666. 164 
Mo App 630 

60 Mo —Covell V Western Union 
Tel Co, supra. 
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61. Ark—‘Western Union Tel Co v 
Fleming:, 266 SW 360. 166 Ark 
609 

62. Ind —^Western Union Telegraph 
Co V Taylor, 104 NTE. 771, 67 Ind 
App 93. 


63 Mo —Covell v Western Union 
Telegrraph Co, 147 SW 665, 164 
Mo App 63 0 
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Co V Fleming, 265 SW 360, 166 
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Co V Kelly. 147 ISW 467, 103 Ark. 
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Way, 4 So 844, 83 Ala 642 
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Highway Dept, 34 S E 2d: 484, 487, 
207 SC 112 
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6 GaApp 503 

62 C J p 189 note 98 
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Tel Co, 86 SE 884, 169 C 229, 
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Western Union TeL Co , 46 S B 988, 
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a stipulation, as approved by the interstate com¬ 
merce commission, which limits the time within 
which a claim must be presented, nor can there be 
an estoppel to assert it However, where the stip¬ 
ulation IS not an integral part of a regulated and 
unchangeable contract this stipulation may, like any 
other contractual stipulation, be waived by the par¬ 
ty for whose benefit it was inserted in the contract, 
that IS, the telegraph company and it is held 
that such waiver may rest in parol,but that the 
evidence of waiver must be unequivocal, direct, and 
positive 

Where the form filled out by the sender contains 
the stipulation, the addressee cannot claim a waiver 
because such stipulation was omitted from the form 
delivered to the addressee and, where the com¬ 
pany has pleaded the contract and proved noncom- 


phance, the defense is not waived by failure to have 
the question of the reasonableness of the time 
stipulated submitted to the jury ^2 A mere promise 
to look into the matter, in response to an oral com¬ 
plaint, IS not a waiver,S2i nor is waiver shown by 
mere verbal statements to, and interviews with, the 
company’s operators,^^ or hy correspondence com¬ 
mencing with a letter from plaintiff to the company 
merely asking an explanation and demanding an 
apology However, where the telegraph company 
undertakes to settle, for a failure to deliver a mes¬ 
sage, on mere notice of nondelivery, it will be 
deemed to have waived the stipulation ^6 An ordi¬ 
nary telegraph operator, as such, has no authority 
to waive the benefit of the stipulation,although 
the manager of an office, on whom the claim might 
properly have been served, has, ostensibly at least, 
such authority 


C ACTIONS T’OE DAMAGES 


§ 172 Persons Entitled to Sue 

A person to whom a telegraph company owed a duty, 
contractual or otherwise, and who has sustained damages 
as a proximate result of the breach thereof, may maintain 
an action against the company 

A person to whom a telegraph company owed 
a duty, contractual or otherwise, and who has sus¬ 
tained damages as a proximate result of the com¬ 
pany’s erroneous transmission of, negligent failure 
to deliver, or negligent delay m transmission or de¬ 
livery of, a message may maintain an action against 
the company ^9 Failure to exercise ordinary care 
to service a message does not of itself constitute 
a cause of action, it is only the particular negli¬ 
gence through which the company breaches its 
duty to deliver the message which may give a per¬ 
son the right to sue ^0 The acts or omissions of 
the agents of a telegraph company in respect of the 
acceptance, transmission, or delivery of a message 
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79 Ala—Western Union Tel, Qo v 
Heathcoat, 43 So 117, 149 Afa, 623 

80. Tex—Western Union Tel Co v 
Goslin, 3 Tex App.Civ Cas S 2.21 

81. Texj—t-Western Union Telegraph 
Co n* Soarborougbt CpmApp., 68 
SW.2d 1927, 94 AJIjR. 1063 

89 Tex'-—^Western tmiOh T‘ele^aph 

, fCo ^ ,Soarbo»oisg^ii, supra ( 

83. Mo—Mas^cngalc \ Western Uii- 


84, Iowa—^Albers v Western Un¬ 
ion Tel Co, 66 NTW 1040, 98 Iowa 
61. 

85 SC —Toale v Western Union 

Tel Co., 67 SB 117, 76 SC 248 

86 Mo—^Davls v Western Union 

Tel Co, App, 236 SW 407 

62 C.J* p 190 note 8 

87 SC —Hays v Western Union 

Tel Co, 48 S B 608, 70 S C 16, 106 
AmS.B, 781, 67 LHA. 481 

62 O J p 190 note 9 

88 Ga—^Hill V Western Union Tel 
Ce, USE 874, 86 Ga 425, 21 Am 
SR 166 

62 C Jf p 190 note U 


have been said not to give rise to a cause of action 
against it unless damage has resulted therefrom 

§ 173. - Sender 

In case of negligence or default with respect to the 
transmission or delivery of a message, an action may be 
maintained by the sender of the message. 

In case of negligence or default with respect to 
the transmission or delivery of a message, an action 
may be maintained, sometimes by virtue of statute, 
by the sender of the message with whom the con¬ 
tract of transmission was made,®2 the right to 
maintain such an action is not restricted to the send¬ 
er of the message ^3 

Refusal io accept In jurisdictions wherein there 
are statutes requiring telegraph companies to re¬ 
ceive messages a person whose message has been 
refused without proper grounds for refusal may sue 
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he company either at common law®^ or under stat- 
te 

Joint cause of action. Although a telegraph com- 
lany may be liable to either or both the sender 
nd addressee of a message, it does not follow that 
oth have a joint cause of action 

Damages sustained by sender and addressee The 
ender of a telegram which was altered in trans- 
iission, having an action ex contractu and taking 
n assignment of the addressee’s action in tort, has 
een held entitled to sue for and recover all the 
amages sustained by both of them 3“^ 

. 174. - Addressee 

The addressee of a telegram may maintain an action 
jr negligence or default with respect to the transmission 
r delivery thereof where he has been damaged 

The general rule is that the addressee may main- 
lin an action against a telegraph company for 
egligence or default with respect to the transmis- 
Lon or delivery of a message 

As expressly noticed in some decisions, there is 
^nsiderable diversity m the grounds or theories 
11 which he is permitted to sue The addressee 
tay in some cases he entitled to sue by virtue of 
a actual contractual relationship existing between 
im and the telegraph company,^ as in cases where 
te sender m the transnussion of the message acted 
j his agent,2 although the agency was not dis- 
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closed,® or where he himself made a special contract 
concerning the delivery of the message ^ 
dressee’s right of action has also been sustained on 
the ground that, although he is not a party to the 
contract, it was made for his benefit,® but, while 
this rule may apply if the message shows or the 
company is otherwise informed that it is for his ben¬ 
efit,® It does not apply where this fact does not ap¬ 
pear from the message or the company is not other¬ 
wise informed of it 

The sendee or addressee of a telegram may sue 
the telegraph company for the damages sustained 
by him from a breach of the company’s public duty 
as to the transmission and delivery of the message,® 
and the fact that in a particular case he may not be 
entitled to sue on the contract does not affect the 
right of action 9 * 

The addressee has no cause of action for the 
negligence or default of the telegraph company 
where he has not been damaged thereby^® or no 
right of his, contractual or otherwise, has been 
violated 

§ 175. - Third Persons 

In the case of negligence or default In the transmission 
or delivery of a message, a third person who Is neither the 
sender nor the addressee may sue where the message 
shows, or the company Is otherwise Informed of, his 
beneficial Interest therein. 

In the case of negligence or default in the trans- 


k. Mass,—^Vermilye v Postal Tele- 
grapli CaWe Oo, 91 NB. 904, 205 
Mass. &98, 80 1 j.R.A.,KS, 472 

u Okl—Western Union Telegraph. 
Co V. Coyle, 104 P 367, 24 Okl 740 
I C J p 193 note 20 

l. Iowa.—Brockel^y v Western 
Union Telegraph Co., 126 NW 
1106, 148 Iowa 278 

. Ala.—^Western Union Telegraph 
Co V Jackson Ltumher Co, 66 So 
962, 187 Ala, 629 

. Ariz—Sharp v. Western Union 

Telegraph Co., 6 P 2d 895, 39 Ariz 

349,. SO AUR. 293. 

a.-TSwing-le v W U Tel Co, 177 

So 299, 130 Fla. 124 

^-^W, p". Tel Co V., Guard, 139 S 

W.2d TS2, 2$S Xy 187—W U Tel 

Co V. Ram^y, 88 SW.2d 676, 261 

Cy 667, 

)nt.—^Davenport V, fye^terp Union 
TeLegraph Co, 9 P 2d 17^ 91 Mont 
>70 

r.—MaoDofiald V. ^W-^ U Co, 
!7 N.'T.B.ad '666, 176 Miso. 422, 

3 —Russ V, W U t TeL Co ^ 2S St® 
Id6«.l, 322 XC ,604 * 

K—ivestern Unlop Telag;raph Co 
f Scarhorough, CopiApp, 63 S 
1027. 94 1063., 

CJT g> 193 note 26, ‘ 


Aotlon in tort, limited hy oontraot 

A.n action by a sendee for the fail¬ 
ure of a telegraph company to 
promptly deliver a message is In 
tort, but is founded on, and limited 
by, the contract between, the com¬ 
pany and the sender—M M Stone 
& Oo V Postal Telegraph Cable Co, 
87 A 819, 86 RJ 498, 46 U RA-,N S , 
ISO 

99. IT C—Young V. Western Union 
Tel Co, 11 SB 1044, 107 NT.C 
370, 22 AmS.R. 883, 9 L B.A 669 
62 C J p 194 notes 26—29, p 195 notes 
30—3 5 

1. Ala—^Western Union Tel Cd v. 
Manker, 41 ^o 850, 146 Aa. 418 

62 CJ p 194 note 28 

2. Aa'—-Western Union Tel. *<}o V 
Cunningham, 14 So 679, 99 Aa 
314 

62 C J p 194 note 29 

3' Aa—Western Union Tel, Co v 
Ranker. 41 So 860, 146 Aa 418 
62 C J 195 nbte 

f E ( 

4 NY—Mdllikim v Western Union 
Tel Co, 18 XT 231, 110 NY' 
,4.03, 1 LRA 281 
62 p 195 note 31. 
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'5 Tex—^Western Union Tel Co v 
Coffin, 30 SW 896, 88 Tex 94 
62 CJ p 195 no-te 32 

Rule applies in mental anguish 
cases where the message is sent for 
the purpose of notifying the addres¬ 
see of the illness or death of a rela¬ 
tive—Russ V W U Tel Co, 28 S 
E2d 681, 222 NO 604—62 CJ p 195 
note 82 fa] 

3. Aa—Western Union Telegraph 
Co, V Jackson, 60 So. 316, 168 Aa 
9 

62 C J p 195 note 83., 

7 Okl—jButn^ y, W'astern Union 
. Tel. Co. 37, P, 1007, 2 OkL 284 
'62 CJ p 196 hote 8i 

8. Fla—Swingle V 4 W.. U -Tel Co, 

IT^s^C. 299„ 130 W , 

62 C.(J ,p 19i6 no^e 0j5 . 

9. Ill—Western Union Tel. Co v 

Dubois, 31 N.^. ’ 4 m 248, 

15 Am.S R, 109^ ^ ^ 

13 lowU.—**YounKein V Western un¬ 
ion E Telegraph Qo., ^ li36 NW 677, 
.146 iowa 499 i ' e 1 t. 

62 OJ p^ 196 ^ 0 ^ 0 , 8(8,, , . 

11. N Y.^BertUchf'^V United' States 
& Haytl Telegraph & pable Co, 139 
N Y.S 289, 79 Mlsp 10. 

I 62 C J p 196 note 39. 


I 
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mission or delivery of a message, a third person who 
IS neither the sender nor the addressee may sue 
where the message shows, or the company is other¬ 
wise mformed of, his beneficial interest therein 
■Conversely, such a third person cannot sue where 
the company had no notice either from the mes¬ 
sage or otherwise of his beneficial interest,since 
the company, to be liable, must be able from knowl¬ 
edge in its possession reasonably to anticipate con¬ 
sequences of any mistake or delay caused by its 
negligence.^* Thus it has been repeatedly held 
that a person other than the sender or the addressee, 
who IS not mentioned m the message and whose in¬ 
terest therein is not disclosed, cannot recover for 
mental anguish No cause of action against a 
telegraph company arises in any event except in 
favor of one to whom the company owed a duty 
with respect to the act or omission complained of 

^ 176 - Principal or Agent 

An action may be brought against a telegraph com¬ 
pany by the undisclosed principal of the sender, and In 
some Jurisdictions by the undisclosed principal of the 
addressee, of the message. 

The general rule that an undisclosed principal 
may sue on a contract made by his agent has fre¬ 
quently been applied so as to authorize an action 
against a telegraph company by the undisclosed 
principal of the sender of the message,subject, of 


RADIO & TELEVISION §§ 175-176 

course, to any defenses which would be available 
in case the action were brought by the agent In 
the application of the rule a distinction has been 
made between cases relating to business messages 
and cases where damages are claimed for mental 
anguish, it being held that there can be no recovery 
of damages for mental anguish by the undisclosed 
principal of the sender,unless he is the addressee, 
as discussed supra § 174 However, this distinction 
IS said not to involve any denial of the general 
right of an undisclosed principal to sue but merely 
a question of the character of damages recover¬ 
able,^® the principal can recover only what the 
agent, if suing m his own name, might recover,^! 
and damages for mental anguish to a person whose 
existence and whose interest in the message was 
not disclosed cannot be said to have been wuthin the 
contemplation of the parties ,2^ hut, although he 
cannot recover for mental anguish, he may recover 
nominal damages or the price paid for the transmis¬ 
sion of the message ^3 

Undisclosed principal of addressee Since the 
undisclosed principal of the sender may sue, a per¬ 
son may sue where he is the undisclosed principal 
of both the sender and the addressee It has been 
held that the action cannot be maintained by one 
who IS the undisclosed principal of the addressee 
alone ,25 but there is also authority to the con¬ 
trary 26 


12 Tex—Corpus Juris cited in W 

U Tel Co V Shaw, 177 S W 2d 62, 
55, 142 Tex 248 

Utah—Barrus v W U Tel Co, 62 
P2d 113, 90 Utah 391 
62 C J p 192 note 14 

Particular person or group 

With respect to liability of tele¬ 
graph oonapany to persons who were 
misled by error In telegram relating 
to employment it was not necessary 
that company should know specifical¬ 
ly which persons would respond, 
since message revealed that some 
one In class would he affected by 
message, and It could have been fore¬ 
seen and reasonably anticipated as 
probable effect of mistake that par¬ 
ticular'persons would bS affected — 
Barrus v W U. Tfel Cosupra. 

♦ ^ . I 

13 Ark.—Wills ^v vW’ U. TeL Co, 
186^ ^,W2d 934, 208 Ark. 6M r 

Tex—Cocpna Juris cited fin W- U 
^ TekXlb ^v. Shaw, 17] 6.2, 66, 

142'Tex 2^, rejjaajpi'hS 173 

SW2d 76U ^ ^ , jt. ^ 

Ul«h.—Barrus v 'W U Tel. Co, 62 P. 

‘ 2d 113, 90 Utah 391 ^ ^ 

62 C J p 193 note 15 ^ 

Name not in telegram 

vWhere 'telegram not cq'nfalnlni: 
plaintiff’s name was Intended' ifo Ip- 
form plalijt^ft's wife of death Jf her 


sister-in-law and was mdsworded 
duving transmission so as to cause 
plaintiff to understand that wife’s fa¬ 
ther had died and plaintiff in reliance 
thereon left with family for funeral, 
telegraph company was not liable for 
expense incurred—W U Tel Co v 
Standrldge, 188 SW2d 602, 207 Ark 
959 

14 Utah—Barrus v W U Tel Co, 
62 P2d 113, 90 Utah 391 

15. Ark—Wills v W U Tel Co, 
186 SW2d 934, 208 Ark. 524 
Tex—W U. Tel, Co v Johnson, Civ 
App, 106 SW2d 1116 
62 C J. p 193 note 16 

10. Utah—Barrus V, W U Tel Co. 

62 P2d 113, 90 Utah 391 
62 C J p il93 note 17, 

17 Ala,—Western Union Telegraph 
Co V, NTorthcutt, 48 So 663, 168 
Ala, 639, 132 Am 38 
62 C J p 196 note 41 

18.^ loyra—-Pfarknesa v Weste^ Cu- 
lon Tel Co, 34 N'W 811, Ts'Xowa 
190, 6 Ana S R 672. ‘ ' 

Tex—Western Union Tel Co v 
^Bje^pr, 23 ©W? 6.64, *4 TexClvApScf 
280,- ‘ ^ ^ 

62 C J P 196 note ^ ’ 

19 ’'TgIfil=^V■€fs^^^ Union Tel 'Co 
V Rotta; 113 SW 789. 120 Tenri 87. 


127 Am SR. 991, 19 LRA.NS, 
479 

62 C J p 196 note 44 

20 Tex—Western Un'ion Tel Co v 
Kerr, 23 SW 664. 4 Tex Civ App 
280 

62 C J p 196 note 46 

21 Tex—Western Union Tel Co v, 
Kerr, supra 

22 Tenn —^Western Union Tel Co 

V Potts, m S W 789, 120 Tenn 37, 
127 Am SR 991, 19 LR.A.,NrS» 
479 

Tex—^Western Union Tel Co v 
Kerr, 23 S W 664, 4 TbxCivApp 
280 

23 Tenn—Western Union Tel Co 

V Potts, 113 SW 789, 120 Tenn 
37, 127 Am S R 991, 19 L R A ,N S , 
479 

11 . ' 

24 Fla-^T^estorn Union Telegraph 
Qo V, Reddifig, 129 iSo 743, 100 Fla. 

, ,496, 72 A-L. Rj 3,192 
C.J P 19'6 uote 61» t 
StSi Miss •‘^^-Westem Union Telegraph 
^O.tV' liowden, 77 So 146, 116 
li^i^s 879. ^ 

b2''C J p 'l96' i^ote 62 

26 Iowa.—Wells v Western Union 
Telegpraph Co, 128 KW 871, 14* 
i 605, 188 Ain.SR. 317, 24 UR 

i046 ' 

62 C J p 196 note 63. 
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Agent An agent who sends a message m his 
own name on behalf of an undisclosed principal 
may sue in his own name for a breach of the con¬ 
tract of transmission,27 and may recover the entire 
damages as trustee for his principal 28 So also, 
where a message is addressed to an agent personally 
and the interest of his pnncipal is not disclosed, the 
agent may sue ,29 but the agent cannot sue for 
damages due to an error in transmitting to him a 
message from his pnncipal where the agency is 
disclosed and the agent acts under the message 
in the name of and for his pnncipal 

§ 177. Companies and Persons Liable 

A telegraph company Is liable for damages resulting 
from negligence or default of any person or company 
employed by It In delivering or transmitting a message 

An action may be brought against a telegraph 
company for damages resulting from the negligence 
or default of any person or company, such as a 
telephone company^^ or a railroad company,33 em¬ 
ployed by it in attempting to fulfill its contract or 
obligation Such intermediate company may also 
be liable to the sender for its negligence 34 Where 
the error in a message is that of the sender, and 
not of the telegraph company, the cause of action, 
if any, of the sendee is against the sender and not 

the company 

§ 178 Nature and Form of Action 

Generally, for wrongful refusal to accept a message 
an action of tort will He and for breach or default In 
transmitting or delivering a message an action by the 
sender may be brought either in tort or in contract 

For a wrongful refusal to receive a message for 
transmission an aobon of tort will he,86 and where 
a message has been accepted for transmission a 


failure promptly and accurately to transmit and de¬ 
liver it IS not only a breach of a contractual duty 
but also a breach of a public duty constituting an 
actionable tort,87 so that ordinarily an action for a 
breach of the duty may be brought either m contract 
or in tort, or at least it may be so brought by the 
sender of the message, as discussed m Actions § 
49 e 11 In some cases and in some respects it is 
immaterial in which form the action is brought ,8S 
but in others the form of action is material,89 as 
with respect to the right to recover exemplary dam¬ 
ages, in determining what law governs, or as af¬ 
fecting the jurisdiction of a justice of the peace,, 
as discussed infra §§ 181, 200, 202 

Action by addressee Where the addressee is 
entitled to sue by virtue of an actual contractual 
relationship between him and the telegraph com¬ 
pany, his action may be either ex contractu or ex 
delicto, as discussed m Actions § 49 e 11 Also, 
where he is entitled to sue by virtue of the contract 
of transmission having been made for his ben¬ 
efit, he may sue ex contractu^® or ex delicto 41 In 
some cases he may sue only in tort, and not in 
contract, as where he is neither party nor privy to 
the contract of transmission nor within the applica¬ 
tion of the rule allowing a right of action to the 
person beneficially interested ^8 

§ 179 Rights of Action and Conditions Prece* 
dent 

In order to maintain an action against a telegraplv 
company for a breach of duty in connection with the 
sending of ^ message, the plaintiff must comply with any 
necessary conditions precedent. 

Plaintiff, m order to maintain his action, must 
comply with any necessary conditions precedent,43 


37. Md —S Telegraph Co v Gll- 
dersleve, 29 Md 232, 96 AmD 619. 

28. Md—U S Telegraph Co V Gil- 
dersleve, supra 

29 Mo—^Lee V 'Weatern TJnlon Tel 
Co.SlMoApp 376 

30. NT—Rose v U S Telegraph 
Co, 29 NY Super 305, 3 AbbPr, 
N S., 408, 34 Hot 7 Pr 308 

31 Neb —^Amerlean Express Co v 
Postal Telegraph-Cable Co of Ne¬ 
braska, 161 NW 240, 97 Neb 701 

Tex.— Postal Telegraph Cable Co of 
Texas v Harriss, 121 S W 368, 66 
Tex.CivApp 105, rehearing denied 
122 SW 891, 66 Tex.ClvApp 106 

33. Tex—Western Union Telegraph 
Co V Oakley, ClvApp, ISl SW 
607 

33. Tex—Western Union Telegraph 
Co V, Sims, CivApp, 181 SW. 800 

62 C.J p 197 note 60, 


34. Ky—^Postal Telegraph-Cable Co 

V Johnson, 61 SW2d 902, 244 Ky 
621 

35 Tex—^Western Union Telegraph 
Co V Nicholson, CivApp, 16 SW 
2d 315 

33 N C —Cordell v Western Union 
Tel Co, 63 SE 71, 149 NG 402, 
22 LRA.NS, 640 
62 C J p 197 nete 67 

37 N C —Cordell v Western Union 
Tel Co, supra, 

62 C J p 197 note 69 

38. Ark—^Western Union Tel Co 

V Woodard, 105 S.W 679, 84 Ark. 
323, 13 Ann Cas, 354 

62 C J p 197 note 72 

39 Ala—Western Union Tel Co v 
Mill, 60 So 248, 163 Ala. 18 
62 C J p 197 note 73 

Prior to the Federal Cottimnnioa- 
tlons Aot ol 1934, one aggrieved by 
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failure of telegraph company prompt-^ 
ly to transmit ap interstate message 
might sue in tort under Tennessee- 
statute to recover all natural or ap¬ 
proximate damages flowipg from, 
such failure —McCollum v W U. 
Tel Co, 176 8W2d 544, 180 Tenn. 
403 

40. Ala—^Western, Union Telegraph 
Co V Anniston Cordage Co , 69 So 
757, 6 AJaApp 361 

63 CJ p 197 note 80 

41. Ala—Western Union Telegraph 
Co, V Bakeh 59 So. 246, 14 Ala 
App 208* reversed''on other grounds 
70 So 8»3v 195 Ala,' 85 9^ 

62 C J p 197 note 81. 

43. Tex —Western, Union Tel Co v 
Uvalde Nat Banl^ 77, SW 603, 97* 
Tex ^19, 65 lUiNA 805 

1, f 

43 Ohio -F-^pann v W U. Tel Co *. 

App , 62 N B 2d 576. 

62 C J. 3^97 n.<^tQ 6^ 
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such as a statutory requirement that claims for 
damages shall be presented within a certain time,^^ 
or a stipulation to this effect in the contract of 
transmission where such a stipulation is regarded 
as a condition precedent, as discussed supra § 171 
However, a party who has been damaged by a delay 
in transmitting a message directing the levy of an 
attachment is not bound, before bringing his action 
against the telegraph company, to test by suit the 
■validity of the prior attachments obtained by other 
creditors,and where by reason of an error m 
transmission a contract has been entered into 
through an agent on terms different from those 
intended by plaintiff he is not required to bring an 
action against the other party to rescind the con¬ 
tract 46 

§180 Defenses 

Various matters have been held to constitute or not 
to constitute a defense to an action for damages against 
a telegraph company for a breach of duty in the trans* 
mission of a message 

Matters which defendant may set up in defense 
include the exercise of due care and lack of negli¬ 
gence on Its part,47 a failure of plaintiff to comply 


with a condition precedent to his right of actioii,^* 
and contributory negligence on the part of plain¬ 
tiff 49 The company may also rely on a valid 
stipulation in the contract of transmission limiting 
its liabilitySO or a valid regulation with respect to 
its office hours^i or free delivery limits 

Numerous matters have been held not to con¬ 
stitute defenses,53 such as a voluntary payment 
of charges for the message by plaintiftS4 her 
husband,an unauthorized direction by a third 
person, after the negligence had occurred to apply 
the money paid for the message to the payment of 
charges on another message ,56 the fact that the 
message was not presented in writing and need not 
have been accepted for transmission, where it was 
accepted,57 a rule of plaintiff express company 
requiring code words, where the telegram was in 
plain words ,58 and the fact that some of the com¬ 
pany’s employees were on stnke, where the mes¬ 
sage was accepted without stating that it was subject 
to delay because of a strike or mentioning any 
limitation of the company’s liability 5® 

Also matters held not to constitute a defense in¬ 
clude absence of the addressee from the place of 


Printed oonditioiis 

Compliance ■with printed conditions 
approved by Federal Communications 
Commission under wbicli telegraph 
company accepts a message for in¬ 
terstate transmission is essential to 
recovery In an action for damages 
for failure to deliver such message — 
Spann v W TJ Tel Co, supra. 

44 Iowa.—'McMahon v Western 
Union Telegraph Co, 171 NW 700, 
186 Iowa 744 
■62 C J p 197 note 63 

45. U S —^Pacific Postal Tel Cable 
Co V Flelachner, Or, 66 F 899, 
14 CCA. 166 

46 Iowa.—^Hasbrouclc v Western 
Union Tel Co, 77 NW 1034, 107 
Iowa 160, 70 Am S R 181 

Mo—^Reed v Western Union Tel Go , 
87 SW 904, 136 Mo 661, 58 Am S 
R 609, 84 L.RA. 492 

47 Ky,—Union TeL Co v 
Elliott, 115 S.W 228, 181 Ky. 840, 
22 LR A.NTS, 761 

S C —^Pinchney v. Western Union Tel 
Co .'19 SC 71. 4’5 AmR 765 

48. , lowa.-^'Eteald v , Western Union 
Tel Co, 3106 NW, &S8. 139 Iowa 

8 %6 ^ T 

Pa,—^33av|man ,v P TeL Ce, 47 
Pa.U:^t, Sc Co. 84, 25 Co &Q, 

49 Tex —i^ornson w *Westfern Un¬ 
ion Telegraph Co, CivApp, 35 
SW2d 216 

62 G J note 92jr * 

i 


Failure to lugnire 

A telegraph company which erro¬ 
neously transmitted telegram reading 
“K killed in wreck,” without the let¬ 
ter K, which referred to an uncle 
of the addressee by marriage, was 
not liable for mental anguish alleg¬ 
edly sustained by addressee because 
of h'is belief that telegram referred 
to his sister, where addressee negli¬ 
gently failed to inquire as to name of 
person referred to in telegram —-Ash¬ 
er v W U Tel. Co , Tex Civ App , 
106 S W 2d 1107, error dismissed 

Belay in acceptinff offer 

Delay of about three and one-half 
hours in accepting offer after receipt 
of telegram offering to sell produce 
was held not unreasonable with re¬ 
spect to telegraph company’s liabil¬ 
ity for failure to deliver promptly 
prior message stating terms—Scott 
& Geracl v Postal Telegraph Co, 187 
NB 24, 46 Ohio App 229 

50. NY—Klley v Western Union 
Tel Co, 16 NB 76, 109 NT 231 

62 CJ p 198 note 93 

51 Tex—Western Union Tel Cp v 
Neel, 26 SW 15, 86 Tex S'88, 40 
Am S R 847 

58 Ala—Western Union TeL po v 
Henderson, 7 So 419, 89 Ala. 6J.Q, 
18 Am SR 148 

Ill—Western Union Tel Co v Trot¬ 
ter, 66 IUA.PP 659 , 

63 Teftn.—^alvA-Spillers Oorpora- 

tibn V. Postal Tel Cable Uo, 4 
Tbi^Ajpp 485 * . i , ^ 

.‘ 2 ^’ 


Telegram to officer as individual 

Pact that telegram to officer of fra¬ 
ternal order to stop payment of check 
was addressed to him individually 
does not affect liability of telegraph 
company for loss from failure to de¬ 
liver telegram—Cronheim v Postal 
Telegraph Cable Co, 10 Ga.App 7.1'6, 
74 SB 78 

Duplicate message 

In an action to recover damages 
sustained by defendant's failure to 
deliver a telegram where the evi- 
■dence showed that the person receiv¬ 
ing the telegram did not note the date 
of it or that it was a duplicate and 
answered it os a current telegram 
was held not to defeat plaintiff's ao 
tlon for damages —Postal Tel Cable 
Co V SchlfC, 7 Tenn App 182 

54. Ala—^Western Union Telegraph 
Co V Morrison, 74 So 88, 15 Ala. 
App 632, affirmed 76 So 438, 200 
Ala. 496 

55. Ala,—'Western Union Telegraph 
Co V, Boteler, 62 So ♦821, 183 Ala 
4S7 

56 NC—Cbriatman, v I^ostal Tele¬ 
graph Co, 74 SB 325, 169 NC 196 

57 AlS'—-Western Union Tel Co v 
Wilson, 9 So 414, 93 Ala 32, 30 
Am Sr 23 

68. Neb —American Express Co v 
Postal Telegraph-Cable Co of Ne¬ 
braska, 161 NW 240, 97 Neb 701 
59. Ala—Western Union Tel Co v 
! McMorris, 48 So 349, 16S Ala 663, 
132 Am S R 46 
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destination, where the message was addressed to 
him in care of another person,®^ the fact that the 
company had no office at the place of destination, 
where its transmitting agent informed the sender 
that the company had an office at such place an 
agreement of the sender that the message might 
be mailed, where the company was negligent m not 
making any effort to find the addressee or to deliver 
the telegram otherwise than by mailing,refusal 
of a third person to postpone a funeral ,53 and 
postponement of a funeral, where plaintiff did not 
know of the postponement 

In a suit by a person who held an option on cer¬ 
tain property, the fact that his agent surrendered, or 
failed to renew, it on the day of its expiration is 
not a defense where delivery of the message was 
delayed until the following day,65 nor is the subse¬ 
quent purchase and resale hy plaintiff of the prop¬ 
erty covered by the option a defense, where the pur¬ 
chase was under a new contract and not pursuant 
to the option-56 In a tort action, based on a statute, 
for nondelivery of a message accepting an offer, it 
IS not a defense that a contract between the sender 
and the addressee was completed on the delivery 
of the message to the telegraph company for trans¬ 
mission 6"^ 

/ 

§ 181. Jurisdictioii and Venue 

An action on the case by the receiver of a tele¬ 
graphic dispatch against the telegraph, company is not 
within the Jurisdiction of a Justice of the peace in at 
least one state 

An action on the case by the receiver of a tele¬ 
graphic dispatch against the telegraph company is 
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not within the jurisdiction of a justice of the peace 
in at least one state 63 

Venue generally is discussed in the C J S title 
Venue § 1 et seq, and venue in actions against 
corporations in Corporations § 1295 et seq 

§ 182. Time to Sue and Limitations 

An action against a telegraph company is subject to 
the statutes of limitation governing contract or tort, as 
the case may be 

An action against a telegraph company is sub¬ 
ject to the statutes of limitation governing con¬ 
tractus or tort^o actions, accordingly as they are 
ex contractu or ex delicto. 

The application of general statutes of limitations 
IS discussed m Limitations of Actions § 1 et seq 

§ 183. Parties 

in an action against a telegraph company, failure to 
require a third person to be made a party to the action 
IS not error, where no relief as against him Is asked. 

In an action by a bank against a telegraph com¬ 
pany for delivering a forged message causing the 
bank to pay a check, payment of which had been 
ordered stopped by the maker, failure to require 
the maker of the check to be made a party is not 
error, where no relief against the maker is asked 

§ 184 Declaration, Complaint, or Petition 

in actions based on nondelivery or delay in delivery 
of telegraph messages, the declaration or complaint ordi¬ 
narily must state a cause of action 

As in other civil actions, the petition, declaration 
or complaint must state a cause of action'^3 and must 


60 Ala.—Western Union Tel Oo v 
46 So 73, 163 Ala. 296, 

61. Ind—Western Union Tel Co v 
Stratemeier, 83 NTE 871, 6 Ind App 
125 

02. Tex—Western Union Telegraph 
Go V Nordyke, Civ App , 4 S W ‘2d 
633 

63. NTC-—Mullinax V Western Un¬ 
ion Telegrapli Co, 72 SB, 683, 166 
NC €41 

64 Ala.*—Western Union Telegrapli 
COt V NTor^, 68 So, 2^9, 177 Ala, 
S.19 

65 S Cl —Bass V Western Union 
Telegrraph Got, 90 SB 156, 106 SC 
487, 

66 T6X —i-Westem Union Telegraph 
Co V Williams, CivA-pp, 137 S 
W 148 

67 Mo —^Tippln v. Western Union 
Telegraph Co, 186 SW 639, 194 
Mo App 8 0 

68. Ill—^Western Union Tel, Co v 


Dubois, 21 NB 4, 128 Ill 248, 16 
Am SR 109 

Jurisdiction off Justice of peace of 
tort actions generally see Justices 
of the Peaoe § 29 

69. Kyi—^Western Union Tel Go. v 
Witt, 110 S,W 889, 33 Ky.L. 686, 

La.—La Grange v Southwestern Tel 
Co, 26 LaAnn, 383 

70. La—Cage Cotton Cp v Postal 
Telegrap/h & Cable Co, 3 LaAbh ' 
754 

71. Tex—-Western Vnlon 'Telegrapli 
Co V Mi'St =ii I e Burk <v, ^nist 
Co, OivApp, 211 U "“9 

72. Mo— ^Bays v W U Tel, Co„ 16.0 
S W 2d 6L1, 236 Mo App 19 

62 C J p 199 note 16 
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cause of action 

US—Martin v W U Tel Co, D.C 
Wis.57FSupp 621, 

Ark—Geyer v W U Tel Co, 9*3 
SW, 2 d 660, 192 Ark 678 

P|a—Swingle V Western Union Tel 
Co, 177 So. 299, 130 PJa 124 , ^ j 
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Go.—Jeremias v. W U Tel Co, 60- 
SE2d 797. 78 Ga.App 142 
62 CJ p 199 note 16 [a] 

Demuxvev held properly ovearuled 
Del —^Wise v Western Union Tele¬ 
graph Co, 172 A- 767, 6 WWHarr 
166 

Ga,r—Postal Telegtaph-Cable Oo v 
Kaler, 16 <3 B 2d 77, 66 Ga.App 641 
Mont,—^DavenpOTt v. Western Union 
Telegraph, Co, 9 P 2d 172, 91 Mont 
- fe70 

Tex—W- V Tel Co v Homer, Civ 
^V, 3,6*7 SW2d 669, affllrmed 166 
, 140 Tek 198 

92 0 J P X99 qo^e 16 [c] 

Matters not detem^nable cm demtu;- 
, rer 

In tiv^tion again**: telegraph com<- 
vhose agent .iliegcdlj sent tel¬ 
egram to plaintifl's customer and. 
forged thdrefto "tradename of <plaln-^ 
tiff who was enga/ged to selling In- 
foimrU'on regarding f 

r ght of plftintifE to r^over for loss 
of rio«pottne profits was held not 
determtodble 6n dfmufiT^r he^^re ■qf'’- 
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therefore show the existence of a duty owing by 
defendant to plaintiffand a breach of that dut> 

It IS necessary to allege facts^ rather than legal 
conclusions,and the> must be alleged positivclj 
and distinctly, rather than argumentatrv ely or m- 
ferentially but it is not necessary to state evi¬ 
dentiary matter'^'^ or to anticipate and negative mat¬ 
ters of defense 

Language of message Except m at least one 
jurisdiction,'^S it is not necessary for the complaint 
to set out or state the language of the message in 
question,®® but if the message was in cipher and the 
meaning thereof bears on the damages claimed, the 
complaint should show the translation or meaning 
thereof, as discussed infra § 186 

§ 185. -Allegations of Compliance with 

Conditions 

The complaint must allege compliance on the part of 
the plaintiff with any conditions precedent, whether 
statutory or contractual 

The petition or complaint must allege or show 
a compliance on the part of plaintiff with any con¬ 
ditions precedent,®t such as a compliance with a 
statutory requirement that claims for damages shall 
be presented within a certain time,®® or compliance 
wnth a stipulation m the contract of transmission to 
this effect,®® but where, as discussed supra § 171, 
such stipulations are not regarded as conditions 
precedent but as conditions subsequent, a compli¬ 


ance therewith need not be alleged in the com¬ 
plaint ®^ 

In cases where defendant accepted the message 
in question for transmission the complaint need not 
allege that the charges w'ere paid or guaranteed,®^ 
hut where there is no allegation of an express un¬ 
dertaking to accept and deliver the message the 
complaint must allege that a consideration was 
paid or tendered ®® Where the message was ac¬ 
cepted for transmission, the complaint need not al¬ 
lege that the message was presented in wnting®'^ 
or dunng the company's regular office hours ,®®- 
but it IS not sufficient to allege that defendant failed 
to forward a message from the original point of 
destination to the point where defendant was in¬ 
formed that the addressee in fact was, without some 
allegation of payment or offer to pay the cost of 
forwarding ®® 

Where, under a statute in force at the time, a 
message is required to bear a revenue stamp affixed 
by the sender, it is necessary, m an action for re¬ 
fusal to transmit,®® but not in an action for failure 
to deliver,®^ a message, to allege in the complaint 
that a revenue stamp was affixed to the message 
If the message in question was a Sunday message 
and under the statute applicable the contract there¬ 
for would otherwise be void, the complaint must 
allege or show that it related to a matter of chanty 
or necessity,®® so if a message related to a transac¬ 
tion in futures which might or might not be illegal 


fer Or introduction of evidence — 
Wise V. Western Union Telegraph 
Co, 181 A. 302, 7 WWHarr, Del, 
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73. Tex.—W U Tel Co v Homer, 
166 SW2d 684, 140 Tex ;93 
62 C J p 199 note 16 

Addressee’s ooxaplaint held snffioieiLt 

Utah'—Barms Vt W. U Tel Co, S2 
P2d lia, 90 Utah 391 

74 Ga.—Greenherg v Western Un¬ 
ion Tel Co, 15 SB. 651, 89 Ga. 
754 

62 p 199 note 17 ' 

75 Tex—Wehtem Urrton Telegraph 

Go V. JesffiPl^ Civ?Jtepp, 214 ^S.W 
781 ^ 

62 C.J p 199 note 18. i ^ ' 

Canial relaHon^ ' ' 

Bare statement, In a com,ola,.n^ 
that defendanf^e negligence was prox¬ 
imate cause of iplalntifTs loss, unsup¬ 
ported by allegratfo'ns aufflciently 
particular to show causal relation be¬ 
tween negligence arid loss, fs^not suiP- 
fident-—^Whitehead Cj^olina Tei|[e- 

phonk & Telegi^h, cbd»i 129 
190 HC 197'' .^1. . , . 4 ^ 

Se C J S —14 


78. Ky.—Qraddy v Western Union 
Tel Co , 48 S W 468, 19 Ky D. 1456 
62 C J p 200 note 19 


77 Ky—^Howard v Western Union 
Tel Co, 76 SW 387, 26 KyL 828 

62 C J p 200 note 20 

78 Ala.—Western Union Tel Co. v 
Whitson, 41 So 406, 145 Ala. 426 

62 G J p 200 note 21. 


79. Ala.—‘Western Union Telegraph 
CO V Johnson, 51 So 220', 164 Ala 
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80 Mo —^Dee V Western Union Tel 
Co., 61 Hp,App 375 
S C —Butler V Western Union TeL 
Co , 40 S,E 162, 62 S C 222, 89 Am, 
SB. 892. 
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the complaint must show that it related to a legal 
transaction 93 

§ 186. --Allegations as to Damages 

a. In general 
h Mental anguish 
c. Exemplary damages 

a. In General 

In order to recover special damages for delay or non¬ 
delivery of a telegraphic fnessagej they must be specially 
pleaded. 

A complaint alleging a valid contract of transmis¬ 
sion between plaintiff and defendant and a breach 
thereof by the latter, although it does not show any 
substantial damages resulting from the breach, will 
warrant a recovery of nominal damages,94 but m 
order to recover substantial compensatory damages 
the complaint must show that such damages were 
sustained 95 

General damages, such as naturally result from 
the act complained of or which the law implies 
therefrom, need not be specially pleaded but may be 
recovered under a general averment of damages 96 
On the other hand, in order to recover what are 
known as special damages such damages must be 
specially pleaded®"^ by proper and sufficient allega¬ 
tions ;93 but, even though plaintiff's pleading as in¬ 
sufficient to warrant a recovery of special damages, 

It IS not subject to general demurrer if it would 
warrant a recovery of general or of nominal dam¬ 
ages,99 although where only special damages are al¬ 
leged general or nominal damages cannot be re- 
-coveredL^ 

If plaintiff seeks to increase his measure of dam¬ 
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ages by proof that at the time the message was 
accepted by the company the latter had notice from 
some source other than the language of the mes¬ 
sage itself of its importance and of the consequenc¬ 
es which would result from a failure duly to de¬ 
liver It, as discussed infra § 209, he must allege such 
special notice,2 but it is not necessary to allege 
such notice where the complaint sets out the mes¬ 
sage and the language of the message is sufficient 
to charge the company with notice of its urgency 
and importance 3 

Improper inclusion of claim for penalty does 
not make the declaration demurrable as a whole ^ 

b. Mental Anguish 

Ordinarily damages for mental anguish must be spe¬ 
cially pleaded, and notice of special circumstances must 
sometimes be alleged. 

In jurisdictions wherein damages for mental pain 
and anguish are not recoverable except in connec¬ 
tion with other injuries, a complaint, in order to 
be sufficient, must show a right of recovery for 
damages other than mental pain and anguish ® In 
some jurisdictions damages for mental anguish are 
regarded as special damages which must be alleged,6 
and facts must be alleged unless the case is one in 
which some damage may he presumed If the mes¬ 
sage was not of such a character as to apprise de¬ 
fendant that mental anguish would be likely to re¬ 
sult from negligence with respect to its transmis¬ 
sion or delivery, it must be alleged that defendant 
had notice of the special circumstances giving rise 
to such damages * 

Message announcing tUness or death of relative 
Damages for mental anguish due to negligence in 


93, S C—Gist V Western Union Tel 
Go, 23 SB 143, 46 S C 344, 66 
Am SR 763 

94. U S —Stafford v. Western Union 
Tel Co, CCCal, 73 F 273 

95 Ga.—-Kaler Produce Co v Pos¬ 
tal Telegraph Cable Co, 1 S E 2d 
66, 69 Ga.App 368 

Tex —^W U Tel Co v Mang, Civ 
App, 100 S W2d 158 

62 C J p 200 note 39 

SSb Tex—So Belle v Western Un¬ 
ion Tel, Co, 65 Tex 308, 40 Am R 
805 

62 C J p 201 note 40 

97 Mo—^Hays v W U Tel Co, 160 
SW2d 611, 236 MoApp 19 

62 01“ p 201 note 41 

98 Pa —^Ferguson v Anglo-Ameri¬ 
can Tel Co, 26 A 40, 161 Pa. 211 

62 C J p 20l note 42 

Samages too repiote 

In offeree's suit against telegraph 

company, petition alleging that offer 


to buy pecans was delivered to wrong 
person, who made counter offer in 
offeree’s name and received and filled 
order also addressed to offeree, and 
! that if offeree had received telegram 
he could and would have bought pe¬ 
cans and filled order, was held not 
to state a cause of action for profit 
which offeree would have made if he 
had filled order, since damages were 
too remote—W U Tel Co v Cole¬ 
man, 187 S B 188, 64 GaApp 170 

99. Ga.—Trigg v Western Union 
Tel Co, 61 SB 856, 4 Ga»App 418 
62 C J p 201 note 43 

1. Ga —Stewart v W U Tel Co, 
64 SB 2d 327, 83 Ga App 632— 
Mlazza v Western Union Tele¬ 
graph Co, 178 SB 764, 60 GaApp 
521 

2 S,C —Corpus Juris quoted lu Bin- 

binder v Western Union Telegraph 
Co, 30 SB 2d 765, 774, 205 S C 15 
62 CJ V 201 note 4-6 j 
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3. Ind—Western Union Tel Co v 
Eskridge, 33 NE, 238, 7 Ind App 
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S C.—Corpus Juris quoted iu Bin- 
binder v Western Union Telegraph 
Co, 30 SB 2d 765, 774, 206 SC 
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4. Miss —'Alexander v Western Un¬ 
ion Tel Co, 6 So 897, 66 Miss 161, 
14 Am SR 666, 3 liRA 71 

6. Ala,—McLendon v. Western Un¬ 
ion Telegraph Co, 73 So. 120, 16 
Ala App 230 

62 C J p 201 note 49 

6. Ala—^Lay v Postal Telegraph 
Cable go, 64 So 629^ 171 Ala 173 

62 C J p 201 note 60 

7. ETa—Western Union Telegraph 
Co V Taylor, 114 So 629, 94 Fla 
841 

62 C J p 201 note 61 

Tex —W U Tel Co v. "WatsoA 
Civ App, 161 SW,2d 360. 

62 C.J p 201 note 62 
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the transmission or dcluery of a message announc¬ 
ing the illness or death of a near relative, wherebv 
plaintiff was prevented from seeing the relatne he* 
fore death or from being present at the funeral, are 
regarded, in some jurisdictions, as general damages 
which may be recovered under a general allegation 
of damages but m at least one other jurisdiction 
they are viewed as special damages which must be 
pleaded At any rate, where the relationship be¬ 
tween plaintiff and decedent was remote, damages 
for mental anguish are speaal and must be specially 
pleaded So, also, if plaintiff relies on any spe¬ 
cial circumstances as elements of such damages, he 
must allege them,^^ such as having to leave the 
corpse of a relative on a depot because he was not 
met at a railroad station,or the missing of a 
funeral as well as a bunal, as alleged in the com¬ 
plaint and allegations of this character, if made, 
should not be stneken where they are relevant to 
the cause of action stated 

Since in order to recover for mental anguish due 
to plaintiff being prevented from being present at 
the deathbed or funeral of a relative, it must be af¬ 
firmatively shown that, except for defendant's neg¬ 
ligence, he not only could but would have gone, 
it has been held that this must be alleged in the 
complaint or petition,^6 but the contrary has also 
been held^"^ and in any event it is not necessary 
to set forth the evidence of such fact ^8 Xf the 
relationship between plaintiff and decedent was not 
sufficiently close to give rise to a presumption of 


mental anguish, it must be alleged that there were 
special relations of intimacy or affection^® and that 
defendant had notice of such special relations,^® 

c Bxemplary Damages 

In order to warrant a recovery of exemplary damages, 
facts sufficient for that purpose must be alleged 

While It has been held that the complaint should 
state whether the damages claimed therein are ac¬ 
tual or exemplary, 21 the rule obtaining in civil ac¬ 
tions generally, discussed in Damages § 133, is that 
exemplary damages need not be claimed eo nomine 
Under some statutes it is not necessary to separate 
allegations setting up actual and punitive damages ^2 
In order to warrant a recovery of exemplary dam¬ 
ages, however, facts sufficient for that purpose must 
be alleged.25 

§ 187. Plea or Answer 

Affirmative defenses must be specialty pTeaefed by ade¬ 
quate and sufficient allegations 

Special matters of affirmative defense must be 
specially pleaded®'* by adequate and sufficient al¬ 
legations 2® 

§188 Replication and Subsequent Pleadings 

Where the defendant pleads a contract provision 
relating to certain matters, the pJalntltf In his replica¬ 
tion may plead facts constituting a waiver of the provi¬ 
sions, or he may set up matter In. reply to a defense in a 
proper supplemental petition 

Where defendant has pleaded a contract provision 


9 Tex—So Relle v Western Union 
Tel Co , ■66 Tex 3D8. 40 AmR. 805 

62 C.J p 202 note 53 

10. Pa —^Eaghtllnger v Western Un¬ 
ion Tel Co, 20 Pa,Co 630 

11 SC —^Bush V Western Union 
Telegraph Co. 76 SB 197, 93 S C 
176—^Atnos V Western Union Tel 
Co, 60 SB 660, 79 SC 269, 128 
Am S R. 845 

12 Tex—Western Union Tel Co v 
Turner, CivA-pp, 78 SW 362 

13. Tex.—Western Union Tel Co v 
Turner, supra. 

14. "Ky —Graddy v Western Union 
TeL Co, 43 S,W- 468,19 Ky L 1465 

15 SC —Simmons v Western Union 
Tel Co, 41 SB 521. 63 SC 425, 57 
liwB.A, 607. ’ 

16. Ofex estirn Union Tele^aph 
Co V Mobley, Clv,A,pp, 220 SW 
611 - " * 

62 C-J P 202 ^ ^ i ' 

17. S C —Harrison v. Western Un- 

^qn Tel Co, 61 SB 119, 71 S C 
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18 Ky—^Howard v Western Union 
Tel Go, 76 SW 387, 25 KyL 828 

Tex,—^Western Union Tel Go v 
Rowe, 98 SW 228, 44 Tex.Civ 
App 84 

19. Tex—^W U Tel Co v Watson, 
Civ App. 161 SW2d 350 

62 C J p 202 note 64 

20. Tex—^W U Tel Co v Watson, 
supra. 

62 C J p 203 note 65 

21 Tex—^McAllen v Western Union 
Tel Co, 7 SW 716, 70 Tex 243 

22 SC —Ma'cben v. Western Union 
Tel Co, 41 SB. 448, 63 S G 388— 
Butler V Western Union Tel Co, 
40 SiB. 163, 63 S 0 222. 89 Am S R 
893 

23 Gla.-—Western Union Tel Co. v 
Nix, 36 SB 2d till, 73 GaApp 184 

TeX.^—Western Union Telegraph Co 
V Sorenson, Civ App, 66 S,W2d 
672 

62 C J p 202 note 70 „ . - 

Complaint held iwmflteleiit^, 

In suit by addressee of Wegram 

j^or ^weuty-'bour delay in d.el'lvering 

telegjram Oonceyning death his 


mother, allegations that because of 
delay It was necessary for addressee 
to make trip ad: ailght In automobile 
at high rate of speed, In order to ar¬ 
rive at his mother’s home by ex¬ 
pected time for funeral, and that he 
suffered miental anguish that he 
would not arrive in time, were held 
insufficient to state cause of action 
for exemplary damages-—^W, U Tfel 
Co V Mang, Tex Civ, App., 100 SW 
2d 168 

24 Tex—Western Union Telegraph' 
Co V Scarborough, Civ App, 44 S 
W 2d 761, reversed on other 
grounds, ComApp, 68 sW2d 1027, 
94 AL R 1063 
€2 CJ p 202 note 72, 

Ijack of oonaldenatioiL 

A contract with a telegraph com¬ 
pany for the delivery p. tele;eftam 
Imports a ^'consideration," and to 
raise the issue It is incumbent on 
defendant toi alTege there was none 
^ 'Tel Cb V Homer, Civ App, 
1^7 S^.2d 669, affirmed le-S 8W.2d' 
68^4,' 140 Tex. 193 

25. Ala—Western Union Telegrraph. 

Oo V Hicks, 72 So 366, 197 Ala 81 
62 C J. p 2ii3 note 73. 
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relating to free delivery limits and alleged that 
plaintiff addressee did not reside, and could not 
"With reasonable diligence be found, within such lim¬ 
its, plaintiff, in his replication, may plead facts 
constituting a waiver of the provision 

A supplemental petition alleging that defendant’s 
agent stated that the telegram had been delivered 
has been held responsive to an answer pleading con¬ 
tributory negligence of the plaintiff in failing to give 
a better address.^? 

§ 189. Amended Pleadings 

The complaint or petition may be amended where the 
amendment does not set up a new cause of action, and 
an amendment which ailegea further negligence may 
in the discretion of the trial court be allowed during the 
trial 

The complaint or petition may be amended where 
the amendment does not set up a new cause of 
action An amendment alleging further negli¬ 
gence may, m the discretion of the tnal court, be 
allowed during the trial ,29 but an amendment sup¬ 
plying an essential allegation should not be allowed 
after argument and over objection 30 

§ 190. Issues, Proof, and Variance 

A general denial puts In Issue not only the negli- 
igence or other breach of duty relied on, but also every 
material allegation to which it is addressed and which 
•must be proved Matters which must be alleged must 
be proved as alleged and the plaintiff may recover only 
•on the case made by his pleadings and evidence not ma¬ 
terially varying therefrom. 


A general denial puts in issue not only the negli¬ 
gence or other breach of duty relied on,3i but all 
other material allegations to which it is addressed, 
and which must be proved 32 Matters which must 
be alleged must be proved33 as alleged,3^ but it is 
not necessary to prove a collateral matter which 
was not alleged in, or put in issue by, the plead- 
mgs,35 and a failure to prove matters unneces¬ 
sarily alleged is not fatal 36 Plaintiff may recover 
only on the case made by his pleadings and evidence 
not materially varying therefrom ,37 he may not 
recover on a theory undisclosed in either pleading 
or evidence 3S Only such evidence is admissible as 
IS justified by the pleadings 39 

Variance between allegations and proof is fatal 
to a recovery where it is material,but not where 
it is immaterial Where the fact that the mes¬ 
sage was an interstate one is established by the 
evidence, although not alleged, it is the duty of the 
court to apply idle governing federal statute ^2 

§ 191, Presumptions and Burden of Proof 

a Burden of proof generally 
b Presumptions and effect thereof on 
burden of evidence 

a Burden of Proof Generally 

The plaintiff has the burden to establish his ease 
and the defendant has the burden to establish any mat¬ 
ters of affirmative defense relied on 

As m other civil actions, the burden is on plaintiff 
to establish his case ^3 More specifically, plaintiff 
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62 C J p 203 note 76 
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Co V Graham, Cir.App, 244 SW. 
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Co V Sorenson, Civ App, 56 SW 
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62 C,J p 203 note 83, 

35. —^'Vyestem Union Telegraph 

^ Co, V ‘ 8*011111^% Ick’, C'lvAppl 2ft S 

' W SSf, re\ i.r&ed on other grounds 
41 sot, 446, 265 US 666, 66 B.Ed 

.. 

36. Tex—^Western Union Telegraph 
Co V Pirst State Bank ‘ & Trtist' 
'Go, Civ App, 241 SWv789 ' 

62 O JT p 203 note 86 

37. S C —^Lewls V VVe^m’n Union 

Telegrap’h’C'oS 6^ S4^,*'8s4’ ^C 

64 # < J I ■ 

Tex—^Western Uhion ‘Teiegraph* Co 
V Holcomb, Civ App , 253*S‘W' 648. 
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38 Tex—^Russell v Western Union 
Telegraph Co, Civ App, 261 SW 
481 

62 C J p 203 note 88 

39 Ark—Western Union Telegraph 
Co V Webb, 126 S W 1072, 94 Ark. 
350 

62 C J p 2Q3 note 89 

40 Ky —Gainesboro Telephone Co 
V Buckner, 169 SW 1000, 1'60 Ky 
604 

62 C J p 204 note 90 
41. Tex—Western Union Telegraph 
Co ' V MclMillan, Civ App, 174 S 
W. 818. 

62 OJ p ,2Q4 note 91, 

46 'N', \ - N < 'lo H \ Western Union 

'K gi.iih ( o, 101 P. 678. 44 Nev 
' lie 

^ " I » ’ 

43. N C — Hobbs v Western Union 
Telegraph Co, 178,9^1 689, 206 
NC‘'3X3* 1 
62‘C J p 204‘n'ote 94 

■* f 

Contents of n^espaSs, r 

In action for damages fdr alleged 
error in -foansmlsalon of telegrtoi, 
plaintifC addrbasee was held reaulred 
to show contents of message* is it 
TV as actually delivered ^ 
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las the burden of sTiowing the existence of a con- 
ract for transmission or duty owing to him by de¬ 
fendant,^^ a breach thereof or negligence on the 
part of defendant,'^5 and damages sustained by plain¬ 
tiff^® as a proximate result of such breach or neg¬ 
ligence 

The burden is on defendant to establish any 
matters of affirmative defense relied on In some 
junsdictions defendant has the burden of proving 
that plaintiff contracted by stipulation with respect 
to the presentation of a written claim within sixty 
days^® and failed to comply with the stipulation,®® 
but in other jurisdictions plaintiff has the burden of 
showing a compliance with, or waiver of, the stipu¬ 
lation 

Libelous messages Since a telegraph company is 
ordinarily entitled to a qualified privilege m ac¬ 
cepting and transmitting messages, which rebuts any 
presumption of malice from the mere fact that the 
message is libelous, the burden is on plaintiff to 
prove actual or express malice or bad faith on the 
part of the company, ®2 that the libelous statement 
was not true,® 3 and that the telegram was not a 
pnvileged communication 

Possibility of delivery. In an action for failure 
to transmit, or deliver a message, it is incumbent 
on plaintiff to prove that the sendee was at his home 
or place of business or could have been found by 
the exercise of reasonable diligence so that the mes¬ 
sage could have been delivered to him Likewise, 
in an action by the sendee for delay in delivery 


he must show that he was available for delivery to 
him of the telegram at the time when it should have 
been delivered Where it is claimed that the mes¬ 
sage was accepted for delivery without extra charge 
within free delivery limits only, the company has 
the burden of showing that it has established such 
limits,®^ and plaintiff has the burden of showing 
that the sendee or addressee resided within the 
limits 

Pleadings in the case are to be examined m de¬ 
termining questions relating to the burden of 
proof 

b. Presnmptioiis and Effect Thereof on Burden 
of Evidence 

(1) In general 

(2) Mental anguish 

(1) In General 

In actions for damages against telegraph companies 
with respect to transmission of messages, various pre¬ 
sumptions have been held to arise in particular cases, 
and, where a presumption, or prlma facie case, of negli¬ 
gence results from the plaintiff's proof, the burden Is on 
the defendant to rebut It 

In actions for damages against telegraph com¬ 
panies It has been presumed that a person who 
dictated and signed the message knew the contents 
of a contract on the back of the blank,®® that the 
addressee lived within the limits of free delivery®^ 
and was the person for whose benefit the message 
was sent,®3 that the post office authorities trans- 


TJ Tel Co V Sorenson, TexCivApp, 

■90 SW2d 890 

- 44 . Tex—Western Union Tel Co v 
Smith, 28 SW 931, 30 SW 549, 8S 
Tex 9—^Western Union Tel Co v 
Bertram* 1 Tex App.Clv Cas & 1152 

4B NO—Medlln v Western Union 
Telegraph Co, 86 SB 366, 169 N 
q 49fi 

62 C,J p 204 note 96 

46. Tex—^Early-Foster Co v Maok- 
ay Telegrap-h Go , Civ App , 204 S 
W. ;i72 

62 C,J, p '204 note 97 i 

47 Ky.—W U Tel Co ^ .Canard, 
139 S,W?d 722, 283 Ky 187 

62 p i204’‘ note 99 . 

48. Tex —Westem ^ Union Tellegraph 
Co V rokhnrdt, Civ App. 2 S 
modified t 

’Com ^.pp , 11 '=iw*'l .77 n’lnii g 
denied 20 SW2d /ds) , , 

62 oj: p 206 note 9^'.* ^ ' I 

y ^ t 

49 Ind-^-yTlsstern, Union Jl!pLe|l®aph 
Co V Tajrlor, 104 NE 77h J7"jn4 
App*93 * 

J “■ t / . 3 I 

:60. Mo —V, Western Union 


Telegraph Co, 275 SW 670, 218 j 
Mo App 3*64 

62 C J p 205 note 2 ! 

51 Ga.—Polhill V Postal-Telegraph- I 
Cable Co, 86 SE 936, 16 GaApp 
601 

Ohio —Spann v W U Tel Co, App , 
62 NE2d 576 

52 U S,—‘•Yon Meysenbug v W U 
Tel Co , D ClFla., 54 F Supp 100, 

N T —Klein V W U Tel Co . 13 N 
TS2d 441, 267 AppEiv. 336, mo¬ 
tion granted 24 IiE2d 492, 28.1 
NT 831 

53 NT—Klein y W U Tol Co * 
supra, ^ 

54. NTt—Klein v. W. U Tel Co, 
^upra.* ^ a 

56 Ky'■^W^isern, Union tTelegrgph 
Co V Baker, 189 SW 22, 172 Ky 
216 

►2 C J p 205 note '4 

,' » ■* ' 

58 Ala,—^Westesrn, Union i-TeJegraph 
Co V Hawkins,, 79 *So 12, ^.i-Ala, 
App 295 . ^ \ f 

^57. Ala.—Western Union T^egraph 
Co V Burns, 61 So S'ZS. 164 Ala, 
252. * , 



58. Ala,—Western Union Tel Co v 
Benson, 48 So 712, 169 Ala, 264 
62 C J p 20*5 note 7 

59 Ala—Western Union Telegraph 
Co v Baahinsky, Cane & Co, 117 
So 289, 217 Ala 661, 

62 C J. p 296 note 8. 

60 Tex,—'Western Union TeXegr|ph 
Co V Jankp, CiVApPj,, 2L2 »W 

3^8 ,, 1 

81 Ala—^Middleton y Western Un¬ 
ion Telegraph Ooh 72 .iSeiu^EfedS, 197 
Ala, 243—Western Union Telegraph 
Co, V, Hendearson, 7 So j 419, 89 Ala, 
510, 18 Jim S BL ^148. ' * 

82. T^ —V U, T6i Co. V Johnson. 
Civ App,' 169^" S'^2d 1116—Good- 
son V. Western Union Telegraph 
Co , Civ App, 188 SW * 796 

I ^ f 1 r t 

Beneftt not presumed 

suit for mental anguish, tele¬ 
graph 'colnpany’s failure to prove 
■fhaf' one agent did not havo a;Ctual 
ifi^n^ledge’ of telegram informing 
both grandfather and, grandmother of 
'Virth’of child and also of second tele¬ 
gram Informing only grandfather of 
d^pfth of child did not create pre¬ 
sumption that one agent bad actual 
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mitted the message with reasonable promptness im¬ 
mediately on receiving it and that the law of the 
state where the contract was made or to be per¬ 
formed or the breach of duty occurred is the same 
as that of the state where the action is brought,®^ 
and, depending on the facts of the particular case, 
various other presumptions may arise While 
there is no presumption that the sender, communi¬ 
cating the message by telephone, was understood,®® 
it will be presumed that the person who answered 
the telephone and actually received the message was 
authorized to do so ®7 

Presumption or pnrna facie case of negligence 
and rebuttal thereof Proof by plaintiff of a fail¬ 
ure to transmit a message which was received and 
the charges thereon paid,®® a material error in 
transmission,®® as well as an unusual or unreason¬ 
able delay,or nondelivery,'^^ raises a presumption, 
or makes a prima facie case, of negligence which 
defendant may^® and must*^® rebut by showing ex¬ 
culpatory facts or want of negligence Also, while 
no presumption of negligence on the part of a tele¬ 
graph company arises from the mere sending by it 
of a forged message,proof of the delivery of a 
forged message, its forged character, damage result¬ 
ing from Its delivery, and lack of contributory negli¬ 
gence, makes a pnma facie case*^® which it is the 
company’s duty to rebut.'^® 


These rules are not affected b^ any stipulation in 
the contract of transmission limiting the liability of 
the company, where the stipulation is invalid but 
in a few cases it has been held that where a stipula¬ 
tion limiting liability, although invalid as against 
negligence on the part of defendant, is valid with 
respect to errors due to unavoidable causes, where 
the contract contains such a stipulation the burden is 
on plaintiff to show negligence,*^® and where the 
stipulation is valid even as against negligence, unless 
the negligence is willful or gross, the burden in such 
case IS on plaintiff to show negligence of this char¬ 
acter,*?® and it IS not even pnma facie proof of 
gross negligence that a simple error occurred in 
transmission,®® or that there w'as an unusual de¬ 
lay,® i or even that the message after being duly 
started on its course by the operator at the point 
of origin was unaccountably lost and never reached 
its destination,®® although it seems that it would be 
pnma facie gross negligence if the message had 
never been started from the office of origin at all 

(2) Mental Anguish 

Under ccrta!n circumstances, and particularly where 
a close family relationship Is Involved, a presumption that 
mental anguish was suffered as a result of the default of 
tiiB telegraph company with respect to transmission of 
messages may arise 

Under certain circumstances there may be a pre¬ 
sumption that mental anguish was suffered as a 


Rno'wledg'e of Tootti teleirrams and, 
therefore, notice of grandmother’s 
interest in second message could not 
be imputed to company—W U Tel 
Co V Shaw, GivApp, 173 SWZd 
S36, rehearing denied 173 S W 2d 766, 
reversed on other grounds 177 S W 
2d 62, 142 Tex 243 

63 Ala.—■'Western Union Telegraph 
Co V Snell, 66 So 864, 3 Ala.App 
263 

64. Tex—'Western Union Tel Co v 
Bailey, 196 SW 616, 108 Tex. 427 
62 CJ P 206 note 16 

65 Messina blanlc 

It will be presumed that a mes¬ 
sage blank was in perfect condition 
and not mutilated when filed for 
transmission—^Kiley v Western Un¬ 
ion Tel Co, 16 NB 76, 109 NY 
231 

notice <ft claim 

It will be presumed that a regulre- 
ment of the telegraph company that 
notice of claim be made within a 
specified tlpce has been complied 
with, unle^sf f^lure to do so is spe¬ 
cially pleaded—Western Union Tele¬ 
graph Co V Love & Waiters, Tex 
Civ App, 200 S W 889 

56. S C —Cameron v. Western Union 


Telegraph Co, 74 SE 929, 90 S C 
603 

67 Tex—Western Union Telegraph 
Co V Campbell, Civ App , 212 S W 
720 

68 US—Western Union Telegraph 
Co V Ivy, Ark, 177 F 63, .100 CC 
A. 481 

09 Okl —Levy B^os v Western Un¬ 
ion Telegraph Co, 135 P 423, 39 
Okl 416 

62 C J p 205 note 19 

70 WVa.—Bluefleld Milling Co v 
Western Union Telegraph Co, 139 

^ WTa. 150 

62 C J p 206 note 20 

71 NT—Bi Vice v Western Union 
Telegraph Co, 214 NTS 6-66, 127 
Misc. 6 

62 CJ P 206 note 21, p 152 nbte 24 

73. JBffix,—^Western Union Tel Co v 
Brown, CIvAajp, 76 SW 369 

62 C J p 206 hete 22, p 152 notes 25, 
26 

73 N C —Russ V W U Tel Co , 2*3 
SB 2d 681, 222 NC 604—Hobbs v 
Western Union Telegraph Co, 173 
S H 580, 206 NC 313 

62 C.J p 206 note 23 

74 Iowa.—'Wells v Western Union 
Telegraph Co, 128 NW 371, 144 
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Iowa 605, 138 Am S R 317, 24 L R 
A.NS, 1046 

75 Tex—Western Union Telegraph, 
Co V First State Bank & Trust 
Co, Civ App, 241 SW 789 

62 C J p 207 note 25 

76 Tex—'Western Union Telegraph 
Co v First State Bank & Trust 
Co, supra 

62 C J p 207 note 26 

77 US — "W estem Union Tel Co v 
Cook, Cal, 61 F 624, 9 C.CA 680 

62 OJ p 207 note 27 

78. Tex—-Western Union Telegraph 
Co V Ferguson Bros , Civ App, 209 
SW 446 

62 C J p 207 note 29 

79 NT —Ayres v Western Union 
Tel Co, 72 NTS 634, 66 App 
Dlv 149 

62 C J p 207 note 31 

80 NT —Altman v Western Union 
Tel Co, 84 NTS 64 

62 C J p 207 note 32 

81 N T,—-Ayers v Western Union 
Tel Co, 72 NTS 634, 66 App 
DiV 149 

62 C J p 207 note 88, 

82. N,T —^Kiley v. Western Union 
Tel Co, 1? NB, 75, 109 NT 281 

83. N T —Ridley v. Western Union 
Tel Co , supra. 

'* i. t or 



86 C. J. S. TEL. & TEL., RADIO & TELEVISION § 191 


result of the default of a telegraph company with 
respect to transmission of a message 

In the case of a message requesting that a per¬ 
son be met at a station or that preparations be made 
for a burial it cannot be presumed that had the 
message been duly delivered the request would have 
been complied with m such case the burden is on 
plaintiff to show that were it not for defendant’s 
negligence such person could and would have been 
met^® or the funeral arrangements would have been 
made Likewise, m the case of a message an¬ 
nouncing the death or illness and im'pending death 
of a relative it is held in some jurisdictions that it 
will not be presumed that the addressee would have 
gone®^ and arrived in time for the funeral,89 and 
that, in such case, plaintiff has the burden of prov¬ 
ing that the addressee could and w'ould have gone^o 
and have arrived in time,^! but in other jurisdic¬ 
tions it IS held that, in the case of a near relative 
and a short distance, it will be presumed that the ad¬ 
dressee would have made every reasonable effort 
to go®2 and that, where defendant has pleaded this 
matter as a defense, it has the burden of proving 
that, in spite of the negligent delay in the delivery 
of the message, plaintiff, by due diligence, could 
have arrived in time for the funeral ^3 

A pnma facie showing that plaintiff could have 
arnved in time for the funeral, had the message 
been promptly delivered, is made out by evidence 
that he could have done so according to tram 
schedules ,94 there is no presumption that a tram 


would have been behind its scheduled timers or 
that plaintiff would have missed tram connections,36 
and plaintiff is not bound to negative the contingen¬ 
cies of wrecks, washouts, or other accidents which 
might have delayed his arrival 37 Also, conscious¬ 
ness is the normal state of the mind which will be 
presumed^S and, therefore, in an action for negli¬ 
gent delay in the delivery of a message announcing 
the illness of plaintiff’s wife, which delay deprived 
plaintiff of conversation with her during her last 
illness, plaintiff does not have the burden of prov¬ 
ing that she was conscious and capable of convers¬ 
ing with him at the time he could and would have 
arnved if the message had been delivered withm a 
reasonable time,39 

Where by reason of the negligence of defendant 
plaintiff was prevented from being present at the 
last illness or burial of a near relative, mental an- 
g^tish will be presumed from the relationship be¬ 
tween plaintiff and decedent,i and need not be af¬ 
firmatively proved,2 either to show the existence of 
such suffering® or to aid the jury in the estimation 
of damages 4 However, in order to give rise to 
such presumption there must be proof of the exist¬ 
ence of a sufficiently close relationshipwhere the 
family relationship is merely by marriage or a 
remote blood relationship, mental anguish will not 
be presumed,® but must be shown ,7 and even where 
mental anguish is presumed from relationship, if 
plaintiff seeks to recover damages on other grounds, 
as for physical suffering, such other damages must 
be affirmatively shown.® 


54. Tex,—'Western Union Tel Co v 
Bla'Ir, 113 SW 164, 61 TexCivApp 
427 

55 Ala.—'Western Union Tel Co v 
McMorris, 48 So 340, 158 Ala. 563, 
132 Am SR 46 

IT C —Hancock v Western Union Tel 
Co, 49 SB 962, 137 NG 497, 69 L 
B.A 403 

86 Ollio —Sipann v W U, Tel Co, 
App , 62 N*E 2^ 576, 

-62 C J p 207 note 37 

57. Ala.—'Western Union Tel Co v 

McMorris, 48 So 349, 158 Ala. 663, 
■1»2 P 46 

V' --r' * V WeMern Union Tel 
Co„ 49 SB 952, aS7 N C. 497, 
69 IiR.A 403 

58, s^^r'^'T-Westem^'Pnion Tel Co v 

CivApp.3 S0;S*W 98. 

62 QJT p 207 note 39, > 

594^ TfeX.-'^-Westei^ Tlfniioii TelegrtaTK" 
Ctji^v, Mobley, ©oifiApp, 206 SW 

•62 CJ p 207 note 40j ^ | ‘ 

50. Ala~Wcst&m Union TelegVaJbk 


Co V Miller, 72 So 1-68, 196 Ala. 
620 

62 C J p 207 note 41 

91 Ky^—^Howard v Western Union 
Tel Co, 84 SW 764, 86 SW 982, 
119 Ky 626, 27 KyL 244, 858, 7 
AfinCas 1065 

62 C J p 208 note 42 

93. NC—^Butler v Western Union 
Telegraph Co, 101 SB 87, 178 N 
0 644 

93 N C —Gainey v Western Union 
Telegraph Co.„ 86 SB 716, 170 IT 
C 7 

94 Ark,—Western Union Telegraph 
Co V Shofner, 112 SW 761, 87 
Ark. 803 

95 ITC—Shferrill v Western Union 

Telegraph Co „ 71 S B. 830, 165 N 
C 260 t 

96 IT C,—Sherrill v Western Union 
Telegraph Co , supiA * 

*97 Ark,—W^eatern Union Tel Co v 
Shofner, 11'2 SW 751, 87 Ark, 303 

^98.‘ Tex—Western Union Telegraph 
Co ^ Iiugho%, 118 S.W. 1130,' 65 

^ I Tex.Civ,App 40'2 

2t5 i 


99 Tex—Western Union Telegraph 
Co V Hughey, supra. 

1 Tex—W U Tel Co v Watson, 
Civ App , 161 S W 2d 350 

62 C J p 208 note 61 

2 Tex—^Western Union Telegraph 
Co -v Aired, Civ App, 4 SW2d 
666 

62 C J p 208 note 62 

3* Tex—W U Tel Co v Lane, Civ 
App, 162 S W 2d 780—Western Un¬ 
ion Tel, Co V Randles, Civ App, 
34 SW 447 

4 Tex —"W U Tel» Co v Lane, Civ 
App, 152 SW2d 780. 

62 C J p 2^8 note 64 

5. 2T C ---Harrison v Western Union 
Tel Co, 48 SB 772, 186 NC 381 

6 lowa-r—Foreman v Western Un- 

' ion Tel Co, 116 NW 724, 141 Iowa 
32, ;t.9 L^R A,NS , 374 

62 CJ p 208 note 56 

7. Tex—^W U Tel Co v Watson, 
C1V.APP. 161 SW 2d 360 

62 C J p 208 note 67 

8 Tex.—Western Union Tel Co v 
Thompson, 46 SW 429, 18 Tex Civ 

> App 609. 
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§ 192 

§ 192. Admissibility of Evidence 

a In general 

b Negligence or contributory negligence 
c Importance or urgency of message 
d. Damages 
c Mental anguish 

a. In (General 

Any evidence In the transmission of telegraph mes¬ 
sages which is competent, material, and relevant to the 
matter In issue Is admissible, but evidence which is in¬ 
competent, immaterial, or irrelevant is inadmissible 

Any competent and material evidence is admissible 
which IS relevant to a matter in issue® under the 
pleadings, as discussed supra § 190 Conversely, 
evidence which is incompetent,immaterial,ir¬ 
relevant,or both immaterial and irrelevant,is 
not admissible. 

Message and secondary evidence thereof^ The 
message itself, when relevant, is admissible in evi¬ 
dence,^"* and m an action for delay in delivery the 
message delivered to the addressee is admissible 
without producing or explaining the absence of the 
message which the sender filed for transmission 
Secondary evidence of the contents of a message is 
admissible if the original is shown to have been 
lost or destroyed ,1® but a copy of the message is 
not admissible m the absence of evidence that it is 
an authonzed copy,^"^ or where the original is not 
properly accounted for^® Correspondence between 
the sender and the addressee relating to a copy of 
a message transmitted, by defendant is inadmis¬ 
sible 


Parol evidence affecting written contract While, 
as discussed in E\idence § 901, it has been held that 
the general rule that parol evidence is not admissible 
to contradict or vary the terms or provisions of a 
written contract applies to a written contract for 
the transmission of a message,20 the rule is not 
operative to exclude evidence that defendant’s trans¬ 
mitting agent was informed by the sender as to the- 
character and importance of the message^i or the 
whereabouts of the addressee ,22 and it has also- 
been held that parol evidence of an understanding 
between the sender and defendant’s transmitting 
agent as to the words “care of” in the address,23 or 
of the purpose of writing the word “day” across the 
stipulations of a blank used for night messages,2* is 
admissible So, also, where the message itself con¬ 
tains abbreviated expressions or technical or trade 
terms parol evidence is admissible to explain their 
meaning 25 

Blanks and knowledge or ignorance of sHpula- 
tions therein The introduction of a telegram blank 
containing uniform provisions on the back limiting 
defendant’s liability has been admitted in evidence 
for the purpose of establishing the provisions,2® over 
objection that the original telegram was the best 
evidence, but a regular blank containing stipula¬ 
tions limiting liability has been held not admissible 
where it is not shown that the message in questioni 
was written on one of such blanks 27 The evidence 
of plaintiff’s familiarity with such blanks is properly 
admitted where it appears that he telephoned the 
message and a visitor m the telegraph office took the 
message and,wrote it on a regular blank form,2®" 
and, where the message was written by plaintifT 


9. Tex—■'W'estern Union Telegraph 
Co V Hdeks, Civ App, 268 S W 
665, reversed on other grounds, 
ComApp, 265 SW S81 

62 C J p 208 note 69 

10 Ill —Trevisani v Postal Tele¬ 
graph-Cable Co, 176 Ill App 139 

Tenn—Western Union Tel Co v 
Mellon, 88 SW 726, 96 Tenn 66 

11 Mo —^Barnett v Western Union 
Telegraph Co, App, 287 SW 1064 

62 CLJ p 209 note 62 

12 Tex—Western Union Tel Co v 
lackson, 86 SW -649, 36 Tex.Clv 
App 419 

62 Cjr p 209 note 63 

13- Ala.—Priester v. Western Union 
TelegrAph Co , 102 So. 872, 20 Ala, 
App 388, reversed on otlxer grounds 
102 So 376, 212 Ala. 271 

62 C J. p 209 note 64 

14. Tex.—^Western. Union Telegraph 
Co V. Aired, Civ App, 4 S W 2d 
666 

62 C J p 209 note 66—22 C,J p 1020 
note 16 [d] 


15 Ala—^Western Union Telegraph 
Co V Mathis, 110 So 399, 215 Ala 
282 

16. Tex—^Western Union T^egr£ph 
Co V Sorenson, Civ App, 66 SW 
2d 672—Western Union ’i'elegrap^j 
Co V ^arp, CiV App , 6 S W 2d 
667—Western Union Tel Co, v 
Williford, Civ.App, 27 S.W 700 

17. S C —Cason v Western Uhion 
Tel Co, 67 SE 722, 77 S C 167 

Tex—Western. Union Telegraph Cq, 
V Sorenson, Olv App,^ 6‘6 S W-2d 
672 

18 TeX’—^Buchanan v Western Un¬ 
ion Tel Co, Civ App, 100 SW 974 
—Western Union Tel Co v Mc¬ 
Millan, Civ App, 25 SW. 821, 

19 Tex.'—'Western Union Telegraph 
Co V, Sorenson, Civ App.* 66 S.W 2d 
672 

20. Mass—Gnpnell v Western Un-j 
ion Tel Co, IXS Mass 2.3 8!i Am^ 
R 486. ‘ , 


21 Tex—'Western Union Tel Co v.. 
O'Fiel, 104 SW 406, 47 Tex Civ. 
App 40 

22. Tex.—Western Union Tel. Co v 
O’Elel, supra 

23 Tex—Western Union Tel Co v 
Bryant, 80 SW 406, 85 Tex Civ 
App 442 

24 Tex—^Western Union Tel. Co v 
Finer, 29 SW 66, 9 Tex.OivApp^ 

, 162 

25 Mich —Garland v Western Un¬ 
ion Tel Co, 76 xw 762, 11$ Mich 

j 369, 74 Am SR, 394, 43 L..R,A, 280 
62 0,J p 209 note 77 

26. Mb—tWtllftates ‘v’ Western* 'tin--* 
ion Telegraph Co„''"276 'S,W 5T0„ 
218 Mo App 3'64 i 

27 Tex.—Wesjfeetn Union Tel., Co v... 
MoMillah, Civ App., 26 SW 821 

28 Ala—'Woodall v Western Unfoiu, 
Telegraph Co, 97 So 830, 21.0 Ala 
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on a blank, testimony that he did not read stipula¬ 
tions contained therein is inadmissible 

Declarations and admissions of defendant’s agents 
may be admissible against it"® under general rules, 
as discussed in E\idence §§ 345-368, 410, but 
sometimes they are not admissible,as where they 
were not connected with,32 or made in the perform¬ 
ance of any duty relating to, 33 the transmission of 
the message, or they were made several dajs after 
the transaction in question^^ and constituted a mere 
narrative of a past occurrence,35 rather than a part 
of the res gestse 36 

h. Negligence or Oontiibntory Negligence 

Any competent evidence which tends to establish the 
■negligence of the defendant or the contributory negligence 
of the plaintiff is admissible, and evidence of due care on 
defendant's behalf is admissible 

Subject to the general rules, plaintiff may intro¬ 
duce any evidence which tends to establish the 
negligence relied on,37 including, in an action for 
nondelivery or delay in delivery, evidence showing 
or tending to show that defendant's agent or mes- 
■senger possessed,38 or could have acquired,®® in¬ 
formation as to where the addressee could be found, 
and, where one of the defenses is or may he con¬ 
tributory negligence, plaintiff may prove any facts 
which tend to explain his conduct and excuse or 
relieve him from the imputation of negligence 
X-ikewise, any evidence is admissible on behalf of 
defendant which tends to show the exercise of due 
care or the absence of negligence on its part 


On the other hand, evidence of acts of negligence 
on the part of defendant other than those relied on 
is irrelevant and inadmissible where plaintiff 
was not within the delivery limits, evidence that de¬ 
fendant could haxe acquired information of plain¬ 
tiffs whereabouts from his foreman is inadmissi¬ 
ble,^® in an action for nondelivery the testimony 
of witnesses In mg m the same place as the ad¬ 
dressee that they did not know him is not compe¬ 
tent,^^ pure hearsay evidence as to the whereabouts 
of the addressee is not admissible and defendant 
IS not entitled to introduce evidence of matters 
which would not disprove, justify, or excuse the 
negligence or default complained of 

Habits of defendanfs receiving agent may, it is 
held, be shown in evidence but it is also held er¬ 
ror to admit testimony that the receiving agent was 
in the habit of getting drunk or was drinking aboift 
the time the message was sent, wnthout a showing 
that the loss complained of resulted proxiraately 
therefrom ^3 

c. Importimce or TTrgeiiey of Message 

Evidence is admissible to show that at the time 
the message was filed for transmission the defendant's 
agent was Informed of the importance or urgency of the 
message, or the company was otherwise Informed. 

Under proper allegations evidence is admissible 
to show that at the time the message was filed for 
transmission defendant’s agent was informed of the 
importance or urgency of the message^® or that 


39. Masa—Grinnell v Western Un¬ 
ion Tel Co, 113 Mass 299, 18 Am. 
R 486 

30 Tex—Western Union Tel Co v 
Simmons, CivApp, 93 SW 686 

62 C J p 209 note 81 

31 Ky—Graddy v Western Union 


Tel Co , 42 S W 468, 19 Ky L 14-66 

62 C J p 210 note 88 

S3. Mass —Qrinnell V Western Un¬ 
ion Tel. Go, 113 Mass 299, iS Am 
IL 486 

33. Ala— Western Union Tel Co v 
Way, 4 So 844, S3 Ala, 642 

34. T(x —^ou b\M *uorn Tel, 

Co \ Oouhfr, 53 W 686^ 93 Tex 
114—W osiern Un'on Cjji v, 

Wolford, CivA-pp, 42 SW ^1$ 

36 . Iowa.—Sweatland v Xjtlinoift 
dfe. Tel Uo, 27 rowK 1 
iL 28^ ^ ’ ' ' ' ! < 

36 Iowa.—Sweatland- v Illinois, 

^ etc,, Tel Co, BUpr^. 

S cy^Aikeii v ‘ Wealern Union Te^ 
co-i'E 

87 Tex.—Western, Union T^I^Coif v 

Drake, 38 S W"632, Teat CiyJlpp, 
60i, I 

*62“ p '-iflb 9^*- *' * } 

ft j!jr ^ 


Particular evidence bald admlasibla 

(1) Testimony with respect to ar¬ 
rangements to secure presence of 
husband at funeral of deceased wife 
—Western Union Telegraph Co v 
Hicks, TexCivApp, 47 SW2d 466, 
error refused 


(2) Other evidence see 62 C,J p 
210 note 90 [a] 


38 Tex—Western Undon Telegraph 
Co vj Johnson, Chv Apip,, 164 aW 
908. 

62 C J. p 210 note 91 
33u Ark.-*-Wbstem Utdoa Telegraph 
Co. V. Caaxk, SWaa 687, 69 Q 
W2d 498, 187 Ark 28 


?4® ? 21.Q,note,9^. 

40^ Tex-r-W)estenn Uoiem Telegraph 
Co v EKcfcs, CivA.pp., 47 S W 2d 
4$ 6, error refused. ’ 1 


62 Q J. B 211 note 93 , . 

- ! "If , f , f J,r ^ r ^ ^ .5^ J 

4iafi Ark— 'Western Union Teicgrapli 


Co \ Purlow, ISO S'W 
Ark. 244 , , ^ 

62 Cfj i)'2n note‘ 94 , 


0 O 2 , 121 

»*, < » J 

f' fi > 1 


42 Tex.—Sabine Valley TM, Cot vl 
Oliver, 1(» 925, 4d 

Anp 428,' " ^ ' 

'6^#J'V2ll note 918^ ' ' „ 

't», ^ ..TL 1. \ f te'i n 


43. Tex—-Western Union Tel Go. v 
Redlnger, 64 SW 417, 22 Tex.CIv. 
App 362 

44. Tex—-Western Union Tel Co 
V Craige, Civ App , 90 ? W 681— 
Western Union Tel Co v James, 
73 SW 79, 81 ToxC<iv.-^P 663 

45. Arkj—Vrestem^X^n^en. 

Go, V Sookwell, 1^,^W *1948, 91 
Ark, 476 

46. Ky—^Western I^nlon Tstegraph 

Co. V Brasher. 124 SW 788, 136 
Ry, 486, ,,, 

62 C J p 2il note 99. 

47 . J, Western Union Tel, Co v 

^ 26 SW. ,478, 7 Tex.Oiv 

Ap®. 67 

_ * * 

43f Okl—Western Union Telegraph 
(^ejSEefW, P. 619, 69 Okl 

j-p 

43* Mont,,—Davenport v Western 
J Unipn Telegraph Co, 9 P 2d 17 2. 
^ '9l‘*|ffiont 670 
r62 P 211 note 4 
hTotlce of probable or contemplated 
conseauences see infra 9 209 
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the company was otherwise informed or chargeable 
with such notice 

d. Damages 

Any competent evidence Is admissible which tends to 
show the nature or amount of damages sustained by the 
plaintiff by reason of the negligence complained of, but 
evidence which Is not relevant to such issue is inadmis¬ 
sible 

Provided it is admissible under the pleadings, as 
discussed supra § 190, any competent evidence is 
admissible which tends to show the nature or amount 
of the damages sustained by plaintiff by reason of 
the negligence or default complained of hut evi¬ 
dence IS not admissible on the issue of damages, 
either on behalf of plaintiff or defendant, which is 
not relevant to such issue In some jurisdictions 
testimony as to what would^^ or would not®^ have 
been done if the message had been -duly transmitted 
and delivered is admissible, but m other jurisdic¬ 
tions such testimony is inadmissible^^ except in 
mental anguish cases. 

e. Mental Angmsb 

In an action to recover damages for mental anguish 
resulting from the negligence or default of a telegraph 
company In respect of a message, evidence showing such 
anguish, the cause or occasion of it, and the extent or 
degree thereof is admissible 

In an action to recover damages for mental an¬ 
guish resulting from the negligence or default of a 
telegraph company in respect of a message, evidence 
showing or tending to show such anguish,^ 6 the 
cause or occasion of it,^7 and the extent or degree 
thereof^® is admissible The evidence admissible m 
this connection includes evidence of plamtiff^s con¬ 
duct and expressions indicating his grief, to the 


extent that it resulted from the negligence of the 
company,and, except m some jurisdictions,it 
includes the direct testimony of plaintiff but 
plaintiff will not be permitted to testify as to his 
peculiar or abnormal apprehensions, fears, and con¬ 
clusions which might he due to individual tempera¬ 
ment and It is error to admit the testimony of 
a physician that nervous excitement and worrv 
might possibly produce nervous injury to plaintiff s 
health 6^ 

Defendant may show any facts indicating that 
plaintiff could have suffered little or no mental 
anguish,64 and any testimony is relevant which 
will assist the jury in distinguishing between the 
grief which plaintiff has suffered because of the 
death of a relative and that which he has suffered 
m consequence of the negligence of the telegraph 
company 65 

Affection Evidence showing or tending to show 
the association, affection, or state of feeling be¬ 
tween plaintiff addressee and the relative whose 
illness or death was announced in the message is 
admissible m an action to recover damages for 
mental anguish,®6 or at least evidence that plaintiff 
entertained a great affection for deceased is rele¬ 
vant, as bearing on the extent of the anguish suf¬ 
fered,®’^ particularly in rebuttal of evidence intro¬ 
duced by defendant tending to show the absence of 
such affection and consequent suffering as would or¬ 
dinarily be presumed from the relationship be¬ 
tween the parties ®6 

Decedenfs statements It has been held that evi¬ 
dence IS not admissible of statements made by de¬ 
ceased pnor to his death expressing a desire to see 


60, Tex—^Western UnSon Teleffrapb 
Co V Henderson, IS! SW 1163, 62 
Tex Civ App 467 

62 C J p 211 note 5 

51. NT T—MacDonald r W U Tel 
Co, 27 NTS 2d 666, 176 Misc m 

62 C J p 212 note 8 

52 Ark —Fulkerson v Western Un¬ 
ion Telegraph Co . 161 S W 168, 110 
Ark 144, Ann Cas 1915D 221 

62 C J p 212 note 2 

53. Mont—^Davenport v Western 
Union Telegraph Co, $ P 2d 172, 
91 Mont. 670 

62 C J p 212 note 10 

54. U S —-Westem Union Telegraph 
Co V Lawson, Wash, 182 F 369, 
106 C.CA. 451 

62 C J p >212 note 11 

55. Ga —^Bass v Postal Tel -Cable 
Co, 66 SB 465, 127 Ga. 423. 12 
L.R.A,HS . 489 

62 C,J. p 212 note 12. 


56 N C —Alexander v Western Un¬ 
ion Tel Co, 63 SE 667, 141 NC 
76 

B7 Ala—Western Union Telegraph 
Co V Holland, 66 So 926, 11 Ala. 
App 610 

SC—Lyles v Western Union Tele¬ 
graph Co, 6'6 SE 8'32, 84 S C 1, 
137 Am SR 829 

53. NC—^Battle v Western Union 
Telegraph Co, 66 SJB 661, 161 NC 
629 

59 Tex—Western Union Telegraph 
Co V Gresham, Civ App, 223 S 
W 1062 

62 C J p >212 note 17 

60 Ala.—^Western Union Tel Co v 
Northeutt, 48 So 653, 168 Ala. 
639, 1312 Am S R 38 

61 SC—^Hamilton v Western Un¬ 
ion Telegraph Co, 80 SE 706, 96 
S C 398 

62 C J p 212 note 19 

62. S C —^Roberts y Western Union 

218 


Tel Co, 66 SE 985, 73 S C 620, 
114 Am S R 100 

62 C J p 212 note 20 

63 Tex—^Western Union Telegraph 
Co V Ollvarri, 110 S W 930, 126 
SW 688, 61 Tex Civ App. 146, af¬ 
firmed 135 SW 1168, 104 Tex 203 

64 Tex—^Western Union Tel Co v 
Terrell, 80 SW 70, 10 TexOivApp 
00 

62 C J p 213 note 22 

65. N G—^Hancock v Western Union 
Tel Co„ 49 S,B 9>62, 137 NC 497, 
69 LRA. 403 

62 CJ p 213 note '23 

66 Tex—Western Union Telegraph 
Co V Hlcis, Civ,App, 47 S W 2d 
466, error refused 

62 C J p 213 note 24 

67 Tex—Western Union Telegraph 
Co V Gresham, Civ App,, 228 SW 
1062 

62 C J p 2l3 note 25 

68 Tex>—^Buchanan v Western Un¬ 
ion Tel Co, C4yApp„ 100 SW. 97^. 
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of defendant^*® that such negligence or default was 
the proximate cause of the injury complained of,®^ 
the damages sustained by reason thereof,®* and, 
where exemplary damages are claimed, such facts 
and circumstances as are essential to a recovery 
of such damages ®® So in mental anguish cases 
plaintiff must establish by a preponderance of evi¬ 
dence the facts essential to a recovery of such 
damages ®® Defendant, on the other hand, must 
establish by a preponderance of evidence matters 
of affirmative defense relied on ®7 

§ 194. Trial 

The rules governing the trial of civil actions 
generally, as applied to actions for damages against 
telegraph companies with respect to messages, are 
considered infra §§ 195-198 

Examine Pocket Parts for later cases. 


86 a, 

§ 195 , - Questions of Law and Fact 

a In general 
b Particular issues 

a. Id. General 

As in other civil actions questions of law are fc 
court, while questions of fact are for the Jury 

As in other cimI actions, questions of law,® 
eluding the construction of the contract of tran* 
sion,®9 or of other writings involved m the cs 
or, where the evidence is not in conflict, whetl 
presumption has been rebutted, are for the c 
and questions of fact are for the jury The 
should be submitted to the jury and a nonsuit si 
not be granted or a verdict directed if the 
any evidence legally sufficient to sustain a ve 
for the cause of action alleged,9 2 or to sustan 
defense relied on,3® and the evidence is confli 
or such that different conclusions might re. 
ably be drawn therefrom,®* On the other 1 


8S. NTT—Hein V W U Tel Co, 28 
NTS 2d 310 
$2 C J p 214 note 42 

Svldenoa lieXd suffioieiit 

(1) To make out prlma facie case 
of negligence 

NT—^Amerop Travel Bureau v Pos¬ 
tal Telegrapli Cable Co, 262 NTS 
304. X46 Misc. 691 

NC^Rusa V W U Tel Go. 23 SE 
9d 681, 232 604—Hobbg v. 

Weatem Union Tetegrapb. Co, ITS 
aE 689. 206 Na 313 

(2) To support finding of Jury tbat 
telegraph company was negligent in 
falling to deliver message or money 
order within reasonable time—^Pat¬ 
rick v. W U Tel Co, 92 N E,2d 20, 
86 Ohio App 366—62 C J, p 2d.4 note 
42 [aj (1), (2) 

(3) To warrant Judgment against 
the company on ground that em¬ 
ployee was negligent —Sid Katz, Inc, 
v Walsh & Burney Co, 177 SW2d 
49, 142 Tex 232 

C4) To present case of liability 
for breach of duty to furnish Infor¬ 
mation —W U Tel Co. V Speed, 
Tex Civ App, 93 SW2d 680, error 
dUsmissed. 

C6) Other evidence held suflcient 
see 'OS CLJ p 214 note 42 [aJ 

ZbTtdence held. Inanfflolent 

(1) show that defendant was 

guilty of negligence —Praznlk v W 
U Teh Co„ U C Mass, 38 E Supp 
699—Vaigneur v W TJ. Tel Co., I) 
UTenn, 34 E.Supp 92 • 

(2) Other Evidence held insufilclent 
see C J p t214 note 42 [bG 

83 Okl. 1 —W U Tel Co V Jordan 
Petroleum Co, 238 P 2d 820, 206 
Okl. 452 

62 p 216 note 43. 


84- SC—^Allen v W U Tel Co, 
39 SE2d 267, 209 SC. 157, 167 
ALiR 1392 
62 C J p 215 note 44 

Evidence held sulBoient 
Mass —Thayer v W U Tel Co, '6 
NB2d 821, 29$ Mass. 494 
62 CJ p 215 note 44 [a] 

Evidenoe held iiurafficlent 

I (.1) To authorize recovery of dam- 
I ages for Injuries to broker's stand- 
!-ing or business, or for time spent 
in soliciting customers based on er¬ 
roneous rate—^Welsh v W U Tel 
Co, 34 SB 2d 398, 207 SC 102 

(2) To remove the case from un¬ 
der the federal statute —Naive-Spil- 
lers Corpora'tion v Postal Tel Cable 
Co , 4 Tenn App 435 

03) Other evidence held Insufficient 
see $2 C.J p 215 note 44 [b] 

85. SC—^Johnson v. Western Union 
Tel Co, 63 S.B 1, 82 S.C 8T. 

62 C.J. p 216 note 46 

88l Ark—Western Union Tel Co< v 
Long, 118 S w 405, 90 Ark. 203. 

62 C J p 215 note 46 

Evidence held vofiloient 

(1) To warrant recovery of dam¬ 
ages against telegraph compatqy for 
mental anguish.—W U Tel Oo v 
Lane, TeX.Civ App , 162 SW 2d 780* 

(2) Other evidence held sufficient 
see 62 c J p 216 note 46 [b]. 
Evidence held insaffiolen-t 

(1) To show that there was In 
realty any basis or Justification for 
menlsq. angi^Sh.—W U T6L Co v 
Mang, Tex.ClV.App„ 100 S^'2d 168 

(2) To show that defendant had 

notice of special love and afCectlpn 
between plaintiff and decedent.—W 
U Tel ‘Co V Watson, TexCiv,App, 
161 S^2d 3S0 ' ' 

2?6 


(3> other evidence held insufl? 
see 62 C J p 216 note 46 [c] (1 
87 Tex—Western Union Tel < 
Olivarri, 110 SW 930, 126 SW 
61 Tex Civ App 145, afflrme< 
SW 1168, 104 Tex. 203 
62 C J p 216 note 47 
Evidence held instUBolent 

(1) To sustain defendant's co 
tion that plaintiff could not 
resold the pineapples at a h 
price than that received if the < 
gram had been -transmitted corr 
—^Allen V. W U Tel Co, 39 £ 
267, 209 SC 157, 167 ALR li 

(2) Other evidence held InsufE 
see 62 CJ p 216 note 47 [b] 

88. Ala—Western Union Telei 
Co V Earnest, 73 So 15, 197 
480 

62 C J p 216 note 49 

89, Tex,—Thompson v Westen 
ion Tel Co, 30 SW 260, 10 
Civ App 120 

90 Ala—Western Union Tel. < 
Way, 4 So 844, 83 Ala 642 
Tex.—^Western Union Tflegrap] 
V Thompson, ConaApp, 7 S 
620. 

91. Tex,'—W, U, Tel Co v Bat 
Civ App, 236 SW‘i2d 846, erro 
fiaesed Up revefts^ible error, 

62 C*J p' ZM note 62 

9^ NC-^-Russ V W U T'el 
23 SE^d 881. 222 N 504 
Tenn,^1V u" T'el' Co V Wood; 1 
W 9d 53t* is3 Tei^’ 204 

62 C J p 217 nof4 

> * i 1 

93.' Jow^ —r.Carr«e tt t w Wee tarn 
don Tel Co„ 49 N.Wj, 8$,t83> 
'267 

Mls^^—Guess V WesteiTi ^Unlop ‘ 
grSaphCfo, 69 So, 876,102 ]^ss 

^ Tex.—yv. U Tph Co^ v^ & 

( ^ f ■* J. i -- 31 
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no evidence in support of 3-n. essentia.1 
ssue, the court may grant a nonsuit®^ 
verdict for defendant®® and it should, 
dispose of the case in this manner in- 
tmittmg It to the jury 97 

LCtilar Issues 

1) In general 

2) Negligence and contributory negli¬ 

gence 

'3) Proximate cause and damages 
'4) In mental anguish cases 
(5) Stipulations or regulations affecting 
liability 


Whether particular person was agent of plaintiff® 
or defendant^ may be a question for the jury and 
not a matter of law ® 

Location of sendee at place of address Where a 
telegraph company accepted a message for deliv¬ 
ery at a designated place which is not incorporated 
it would ordinarily be a question of fact for the 
jury to determine whether or not the sendee*s locus 
was in fact comprehended within the designated 
place by the common understanding of the people,® 
but, where the sendee's locus was several miles 
removed from the place designated in the address 
it must be said, as a matter of law, that the sendee 
was not at the place of address 7 


[n General 

ular Issue or question Is to be submitted to 
ere the evidence is sufficient to warrant its 
and such evidence Is conflicting or open to 
erences 

ular issue or question is to be submitted 
^ where the evidence bearing thereon is 
D warrant its submission^® and such evi- 
nflicting or open to different inferences ®® 
ler hand, it is error to submit to the jury 
of liability in support of which no evi- 
been introduced^ or an issue on which 
Lce IS conclusive and without conflict.® 


(2) Negligence and Contributory Negligence' 

Ordinarily the Jury decides whether the telegraphi 
lompany was negligent In transmitting or delivering a 
message, whether the circumstances give rise to a pre¬ 
sumption of negligence, whether the de^ndant has re- 
putted the presumption, and whether the plaintiff has. 

I'nn+rlhutorv nealiQence 


Whether defendant was negligent® with respect 
to the transmission® or delivery^® of a message,, 
whether, if the circumstances are such as- to rais& 
a presumption of negligence, defendant has shown 
facts sufficient to rebut the presumption,and 


22-2 S'W2d 636, error re- 
reversible error. 

7 note 65 

Hartstein v Western TTn- 
Co. 62 ISTW 4J.2, 89 Wis 

7 note 66 

—Brumfield v Western 
el Co. 66 NW 89S, 97 

JVestern Union Tel Co v 
L15 SW 228, 131 Ky 340, 
..NT S , 761 
17 note 58 

—Naive-Spillers Corpora-, 

Postal Tel Cable Co ^ 4 
p 435 
17 note 69 

Allen V, W U TeL Co, 
a 267, '2^09 S C, 167, 167 A,L 


,17 not,e 60 

oi: iheuttfib^tlon. , , , 

r of telc:^irapli company fior 
Loney to impostor, under 

■wll 0 ^fb^ sender fi rrctcA 
o person he had nc\ er seen, 
red po‘-itl\e idcnt ft< atldn. 
estlon for Jury under e\J-^ 
failure to obtain tuniclcntj 
iQp—^Wesitern -Union Teie 


leged libelous telegram to plaintiff 
with respect to his conduct in a fa¬ 
tal automobile accident, question of 
privilege in transmitting the tele- 
gneam was properly submitted to the 
Jury—.'W' U Tel Co v Uesesne, C 
A SC, 198 F 2d 164, certiorari de¬ 
nied 73 S Ct. 276, 344 U S 896, 87 
LiEd 693 

(2) In action of tort for libel 
against telegraph company, trial 
court properly refused to rule as a 
matter of law that telegraph compa^ 
ny was not privileged in transmit¬ 
ting interstate message containing 
defamatory matters coti corning plain- 
titC, where tologiaph clerks haridljiig 
message did not Knov, or have reason 
to kiio,w that pu^^ported sender of 
message was not privileged "to send 
,tt.—O’Brien v W U TeL Co , C C A. 
Idass , L13 F 2d 639 

1. -vyig^utts ^ Weatsr-* Won 

Tel Co, 36 NTW 627, 71 WJa. 46 

2. -.TexWWeJS^tarn. Union,. Co.^ v 

Hons^wrlgHt,. SW* ,824» fi Tex. 

CiV.j4JPPa 

3 . Ala-— Western Union "Tfele^rf&Pli 
' Oo V Emerson, 49 So 820, 161 Ala 

221 * 

6? C J p 2r7 note 68. ^ 


5 Ala,—Western Union Telegraph 
Co V Burns, 51 So 373, 164 Ala, 
252 


\ Goodman, 14 6 So 

782^ . 


i 


of prlvlUffs . > - 

aqt&m agjunst telegraph 


L2S, ■ 4 , NC—Bro-an v, IjVesterii 

Telegraph Cc>, 86 S E 2^0, 169 i'T C,, 

^ A fV ■* * 


509 J ?■ * 

Xey L^estern Union T^eT Cp, v. Cra- 
Veh. CiV'Aip', 95 SW 633 " 


6 Ala.—^Western Union Telegraph 
Co V Earnest, 73 So 16, 197 Ala, 
480 

7 Ala—Western Union Telegraph 
Co V Earnest, supra, 

a. Ark —Western Union Telegraph 
Co V Clark, 58 S W 2d 687, 69 
W2d 498, 187 Ark 28 

62 G.J', p 318 note 68. 

9. Ark.—Western Union Telegraph 
Co V Co'wardln, 168 SW 1133, ILS 
Ark. d60 

62 0 -J- P 218 note 69 

10. Ark.—Western Union Telegraph 
Co V Clark, 68 S W 2"d 687, 69 S. 
W 2d 498, 187 Ark. 28 

Mo — Loftaian v, W U Tel Co ► 
App,, 124 0W,3d 614 

NT C—Russ V W U Tel Co , 23 S E. 
•2d 681, ^2 N C 604. 

Tenm—W U 1*01 Co v Wood, 191 
531, 183 Tenn 204 

Tex,,— W.. U Tel Co v Homer, Civ.. 
APPt» 1&7 S%W,2d 659, affirmed 166 
tS|W*?d»,6«4, 140 Tex 19 3—Western 
Union Telegraph Co v Downs, .119 
SW 119, 49 TexOivApp 266 

62 C^3r '’p'''2lS note 70 

11 N C —Hunter v Western Union 
Tel Co, 41 SB 796, 130 N C 602 
62 C J P 219 note 72. 
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whether plaintiff, or a person for whose negligence 
he IS responsible, was guilty of contributory negli- 
gence^^ ordinarily are questions of fact for the 
jury. 

The delay in the delivery of a message, however, 
may be of such short duration, under the circum¬ 
stances of the case, that the court should say, as 
a matter of law, that negligence cannot be inferred 
therefrom ,13 the evidence in a particular case may 
be insufficient to warrant submission of the issue 
of contributory ncgligence^^ and, on request, the 
court should direct a verdict for defendant where 
there is evidence of contributory negligence which 
IS undisputed and such that the minds of reasonable 
men could not differ m respect thereof^^ or where 
defendant has introduced evidence sufficient to over¬ 
come a presumption of negligence and plaintiff 
has introduced no evidence tending to show negli¬ 
gence 

(3) Proximate Cause and Damages 

Ordinarily, the Jury determines whether the defend¬ 
ant's negligence was the proximate cause of the Injury, 
the plaintiff's damages, and whether the plaintiff could 
have avoided or lessened the resulting damages 

Whether defendant’s negligence was the prox¬ 
imate cause of the injury complained of is ordi¬ 
narily a question for the jury 

Provided the evidence as to damages is sufficient 
for submission to the jury,^8 and subject to the ap¬ 
plicable rule of law as to the proper measure of 
damages, ordinarily it is for the jury to deter¬ 


mine plamtiJfFs damages, 30 and this is true 
standing their speculative character,3i and 
the jury to determine whether, after the < 
of defendant’s negligence, plaintiff migh 
exercise of reasonable care and diliger 
avoided or lessened the resulting damages 

Even though defendant offers no evid< 
the material facts are not in dispute, it 
to direct a verdict for plaintiff for the 
of his claim in the absence of evidence 
the proper amount of damages beyond th< 
expended for sending the message, 33 bt 
the damages are proved by undisputed evid 
are liquidated, the court may direct a ve 
plaintiff 34 

Special damages. It may he a questioi 
jury whether defendant had notice of tf 
and importance of the message so as to 
recovery of special damages, 35 or whether 
sage itself was sufficient to charge the 
with such notice ,3® but, where its chare 
importance clearly appear on the face of 
sage, the court may so hold, as a mattei 
and refuse to submit the question of noti 
jury 27 

Exemplary damages Where exemplary 
tive damages are claimed it is frequentlj 
tion for the jury whether defendant’s con 
of the gross, wanton, or willful character 
to a recovery of such damages, ‘33 and in ' 
It IS proper for the court to refuse to gra 


12 , Mont—Davenport v Western 
Union Telegrapli Co, 9 P 2d 172, 
91 Mont 670 

Tex—U Tel Co v Estrada, Civ 
App , 236 S W 2d 846, error refused 
no reversible error 

i62 G J p 219 note 79 

13 Ky—^Postal Telegraph-Cable Co 
V Johnson, 61 SW2d 902, 244 Ky. 
621 

NT—Weld V Postal Telegraph Ca¬ 
ble Co. 103 NB 957, 210 NT 69 

14 NC—Howard v Westem Union 

Telegraph Co, 87 SE 313. 170 NC 
495 i 

15 Ark—Westem Union Telegraph 
Co V Ivy. 143 SW 1078, 102 Ark 
246 

16 Ky—Western Union Tel Co v 
Elliott, 116 SW 228, 131 Ky 340, 
22 UR A„NS , 761 

17, Cal —Better Food Markets v 
American Dlst Tel Co, 2'68 P 2d 
10, 40 Cal 2d 179 

62 G J p 219 note 81 

la Tex—W. U Tel Co v Hinson, 


Civ App, 222 SW2d 636, error re¬ 
fused no reversible error 
62 C J p 1219 note 78 
16. Md •—Western Union Tel Co v. 
N Lehman & Bro, 66 A. 266, 106 
Md 442 

36. Mass —Holtz v W U Tel Co , 8 
NB2d 180, 294 Mass 643 
NC—Jolley v Western Union Tele¬ 
graph Co, 167 SE 676, 204 NC 
il36. rehearing denied 170 SB 145, 
205 NC 108 
6il C J p 219 note 80 
SotermliLatloxL snbjeot to control of 
court 

The amount of the award for dam¬ 
ages for failure to deldver a telegram 
rests primarily with the jury but the 
amount of the award is not free 
from control or decision, by either the 
trial court or the appellate court-— 
W U Tel Co V Hinson, Tex.Civ 
App, 222 SW2d 686, error refused 
no reversible error 

21. Ala —W U Tel Co v Tatum, 
49 So 2d 6‘73, 36 Ala.App. 478, cer¬ 
tiorari denied 49 So 2d 8'?8, 255 Ala. 
13. 


S3. N C •—‘Hocutt v Westi 
Tel Co, 60 SE 980, 147 

62 C J p 219 note 82 

33 Pa—^Lipman Mfg Co 
ern Union Telegraph C< 
Super 128 

34 Neb —American Expre 
Postal Telegraph-Cable C 
braska, 151 NW 240, 
701 

Tex—Western Union Tele 
V Wdlliams, Civ App, 13 “I 

36 Fla—Western Union ' 
Merntt, 46 So 1024, 

127 Am SiR 169, 

62 C.J p 219 note 85 

26 S C -—Wallingford v 
Union Tel Co., 88 S B 4 
SC 201. 

62 C J p 219 note 86 

517 , Tex—Western Union 
May, 27 aw 760, 8 T€ 
176 

28. Minn —^Paton v Gre. 
western Telegraph Co c 
170 NW 511, 141 Minn 

62 C p 220 nSte 88. 
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direct a verdict for defendant,^0 or set aside 
a verdict,31 but, where there is uncontradicted evi¬ 
dence that defendant’s conduct was not of the 
character requisite to liability for punitive damag¬ 
es, the court may properly refuse to submit the ques¬ 
tion to the jury 32 Whether the company has rati¬ 
fied a willful act so as to lay itself open to punitive 
damages is usually a question for the jury,23 but 
evidence may be so clear and uncontradicted that 
the court may say there has not been a ratifica¬ 
tion 3^ 

(4) In Mental Anguish Cases 

As In clvU actions generally, questions of fact relat¬ 
ing to the damages suffered by the plaintiff as a result 
of mental anguish are for the Jury. 

Provided the evidence beanng on the matters 
hereinafter mentioned is sufficient to warrant its 
submission to the jury, 35 and it is conflicting or dif¬ 
ferent conclusions might reasonably be drawn there¬ 
from,® 3 it IS for the jury, m an action to recover 
damages for mental anguish, to determine whether 
plaintiff suffered mental anguish,®'^ or physical pain 
as well as mental anguish,®® as a proximate result 
of defendant’s negligence,®® whether plaintiff, or a 
person for whose negligence he is responsible, was 
guilty of contributory negligence,^® and whether 
plaintiff failed to exercise reasonable care to avoid 
the consequences of defendant’s negligence and to 
minimize the resulting mental suffering 

Also, subject to the foregoing qualifications, in 
the case of a message announcing the serious ill¬ 
ness, death, or burial of a relative, it is a question 
for the jury whether, had the message been duly 


transmitted and delivered, plaintiff could and would 
have gone^3 and arrived in time,“*3 and whether 
he was prevented by defendant’s negligence from 
attending the funeral M and, in the case of a mes¬ 
sage summoning a physician, it is a question for 
the jury whether the phjsician could have arrived 
m time^^ or on a certain tram*® if the message 
had been transmitted and delivered promptly or 
within a reasonable time In a suit to recover for 
mental anguish, where plaintiff is neither the sender 
nor the addressee, the company is entitled to a di¬ 
rected verdict where the language of the message 
was insufficient to constitute notice to the com¬ 
pany of plaintiff’s interest in the message,or 
to place on the company the duty of inquiring as 
to such interest^® It is the province of the jury 
to determine the amount of damages to be awarded 
for mental anguish ^3 

(5) Stipulations or Regulations Affecting 
Liability 

In some jurisdictions the reasonableness of a rule or 
regulation of the telegraph company, or of a stipulation in 
the contract of transmission, is regarded as a question 
fop the court, while in other Jurisdictions the reasonable¬ 
ness of a reguiatlon as to office hours is for the Jury or 
is stated to be often a mixed question of law and fact. 

In some jurisdictions the reasonableness of a rule 
or regulation of the company, or of a stipulation 
in the contract of transmission, is regarded as a 
question for the court,®® but in other jurisdictions 
the reasonableness of a regulation as to office hours 
IS held to be a question for the jury®^ or is stated 
to be often a mixed question of law and fact,®2 
and it has been held that whether a stipulation lim- 


29 SC —Trapp v Western Union 
Telegraph Co, 75 SE 210, 92 S C 
214 

30 SC—Bethea v. Western Union 
Telegraph Co, 78 SE 742, 95 SC 
166 

31. S C —Trapp V. Western Union 
Telegraph Co, 7fi SJ03 210, 92 S C 
214 


32 SC—^Lewls V, Western Union 
Telegraph Co, 66 SE 941, 84 S 
C 64 

33. Wis —^Marlatt v Western Union 
Telegraph Co, 167 NW 263, 167 
Wl8 176 


34. Wis.—Marlatt v Western Union 
Telegrraph Co, supra. 

3d. Tex—-W U Ted. v Homerr 
166 SW2d 684, l40 Tex,, 193 
62 C J p 220 note 95 , 

■J' V f 


33 Ala—^Western Uqion TeJ_,Oo v 
Merrill, 39 So iZl, 3.44 Ala 618, 
113 Am S It 66 


62 C.jr, ,P 




ft ♦ 


37 Tex—^W U Tel Co v Lane, 
Civ App , 152 S W 24 780 

62 C J p 220 note 97 

38 Tex —W U Tel Co v Homer, 
OivApp, 167 3W2d. a69, affirmed 
166 SW2d 684, 140 Tex 193 


44. Ala,—^Western Union Telegraph 
Co V Hawkins, 70 So 12, 14 Ala. 
App 296 

62 CJ p 220 note 4 

46 Ala,—Western Union Tel Co v 
Haley, 39 So 386, 143 Ala. 686 


33 Ky—Western Union Tel Co v 
Caldwell, 102 SW 840, 126 Ky, 
42, 31 KyX 497, 12 LR.A,NS, 
748 

62 C J p 220 note 98 


46 Ala.—^Western Union Telegraph 
Co V Griffith, 60 So 91, 161 Ala. 
241 

47. Tex —^W U Tel Co v Johnson, 
Civ App, 106 SW2d 1116 


40 Ala.—Western Union Tel Co v 
Adair, 22 So 73, 116 Ala. 441 
62 aj p 219 note 73 [a] 

41. S G —Cobb V Western Union 
Telegraph Co^, 67 SE. 549, 86 S C 
430 

62 C J p 220 note 99 


43. Tex-—Western Unloii Tel. Co v. 

2.7 S.W 760, 8 3eex,Civ.App,, 
176, i ^ ^ 

62 C J p 2’20 note 2 v ^ 

43. Ala.—Western Union Tel Co v 
Ii^errlli, 39 So 121, 1.44 Ala. 618, 
413 Am-S.H. 66 

U^te 3 i 


62 C.J p ^ 

tv. H - t 


2^3 




48. Tex—W. U Tel Co v John¬ 
son, supra, 

49 Iowa,—^Alhrook V ‘Western Un¬ 
ion Tel Co, 150 NW 75, 169 Iowa 
412, 

62 QJ P 221 hot© 7 
•sb-' AvTk,—^Western Union Tel, Co v 
Ford, 92 SW 638, 77 Ark 681 
‘ 62 C.J p 221 note 8 

'"SI tJ6aai —©jrown v Westerh Union 
? Tet Co, 21 P 988, 6 Utah 219 

52 Ala,—^Jordan v Western Union 
Telegraph Co, 72 So 339. 197 Ala, 
28. 
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iting the time for presenting claims would be un¬ 
reasonable in its application to the facts and circum¬ 
stances of a particular case is a question for the 

jury. 5 3 

It is a question for the jury, where the evidence is 
conflicting, whether particular regulations were ever 
established^^ and what such regulations in fact 
were;^^ whether a certain stipulation was con¬ 
tained in the contract of transmission^6 and plain¬ 
tiff had knowledge thereof57 or assented thereto 
whether defendant by its conduct waived a rule, 
regulation, or stipulation ;59 whether, where the 
word ‘^day’’ was written across the stipulations of 
a night blank, the message should, with respect to 
stipulations, be considered as a night or as a day 
message and, where the evidence tends to show 
a special agreement as to the time of delivery, 
whether defendant's ordinary regulations as to of¬ 
fice hours should apply.^i 

It may be for the jury to determine whether plain- 


86 C.J.S. 

tiff did in fact present his claim within the time 
stipulated but it is held that, where plaintiff's 
evidence fails to show a compliance with, or waiv¬ 
er of, the stipulation, it is proper for the court to 
grant a nonsuit.53 Where it is sought to hold the 
company liable for gross negligence in respect of 
an unrepeated interstate message, notwithstanding 
a contract regulation limiting liability as to unre¬ 
peated messages, it is for the jury to draw the prop¬ 
er inference as to the degree of the company's care 
or diligence, 5 4 even though the facts are without 
dispute.55 

§ 196 . - Instructions 

It is the duty of the court to give proper and appro¬ 
priate Instructions on all matters in issue. 

The instructions of the court should state the 
law of the case fully56 and correctly.57 Further, 
the instructions should conform to the issues^s 
and the evidence,59 and not be argumentative,70 
ambiguous,'^^ contradictory,72 confusing,73 or mis- 


53. Tex.—^Western Union Tel. Co. v 
Phillips, 21 S.W. 638, 30 S.W. 494, 
2 Tex.Civ.App. 608. 

•62 C.J. p 221 note 11. 

Koldingr as matter of law agralnst 
recovery not justified, where there 
IS a failure to give notice of claim 
for delay in delivering telegram, 
since statute provides for reasonable 
notice.—Western Union Telegraph 
Co. V. Scarborough, Tex Oiv App., 44 
S.W.2d 751, reversed ^ on other 
grounds. Com App., 68 SW.2d 1027, 
94 A.L.R. 1053. 

54. Ark.—^Western Union Tel. Co. v. 
Love Banks Co., 83 S.W. 949, 73 
Ark. 205. 

Ky.—^Western Union Tel. Co. v. Cri¬ 
der, 54 S.W. 963, 107 Ky. 600, '21 
KyL. 1336. 

55. Ark.—^Western Union Tel. Co. v 
Love Banks Co., 83 S W. 949. 73 
Ark. 205. 

56. Ala.—^Western Union Telegraph 
Co. V. Royal, 74 So. 94, 15 Ala.App. 
546, certiorari denied 74 So. 1006, 
199 Ala. 703. 

57. Ill.—^Webbe v. Western Union 
Tel. Co, 48 N.E. 670, 169 Ill. 610, 
61 Am SR. 207. 

^klinn—^Dettis v. Western Union Tel¬ 
egraph Co., 170 IST.W. 334, ,141 Minn. 
361. 

58. Ill.—Webbe v. Western Union 
Tel. Co., 48 NE. 670, 169 Ill. 610, 
61 Am.S R. 207. 

62 C.J. p 221 note 16. 

59. Pa.—^Western Union Tel. Co. v. 
Stevenson, 18 A. 441, 128 Pa. 442, 
15 Am.S.R. 687, 5 LRA. 515. 

62 C J. p 221 note 17. 

Xivideuoe held insofilcieiit 

In sendee’s action against tele¬ 


graph company for damages result¬ 
ing from delay in delivery of death 
message, evidence that sendee ver¬ 
bally complained to company's man¬ 
ager, who said he would investigate, 
was insuflicient for jury on issue of 
waiver by company of requirement 
that a written claim for damages 
be presented within sixty days of 
filing of message for transmission.— 
Phillips V. W. U. Tel Co, 9 S B.2d 
736, 194 S.C. '317, 129 A L R. 397. 
6Q. Tex.—Western Union Tel. Co 
V. Finer, 29 S.W. 66, 9 Tex.Civ.App. 
152 

61. Tex.—Western Union Tel. Co. v. 
Shaw, 77 S.W. 433, 33 Tex.Civ.App. 
395. 

62. Ala—^Western Union Telegraph 
Co. V. Brazier, 65 So. 95, 10 Ala 
App, 308. 

62 C.J. p 22,1 note 20. 

63. Ga—Polhlll v. Postal-Tele¬ 
graph-Cable Co., 85 S.E. 936, 16 Ga. 
App. 601. 

64. Ala.—^Ex parte Priester, 102 So. 
376, 212 Ala 271. 

Iowa.—^Frederick v. Western Union 
Telegraph Co., 179 N.W. 934, 189 
Iowa 1338. 

65- Ala.—^Ex parte Priester, 102 So. 
376, 212 Ala. 271. 

66. Ala.—^Western Union Telegraph 
Co V. Ryan, 90 So. 793, 206 Ala. 
511. 

62 C.J. p 221 note 25. 

67. N.C.—^Hoaglin v. Western Union 
Telegraph Co., 77 S.E. 417. 161 
IS'.C. 390. 

62 C.J. p 221 note '26. 

Instractlous held cox^^'ct or not er> 
roneous 

U.S.—^W. U. Tel. Co. V. Lesesne, C.A. 
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SC., 198 P 2d 154, certiorari denied 
7'3 S.Ct. 276, 344 US. 896, 97 L Ed. 
693. 

Mo.—Hays v. W. U. Tel. Co, ,150 
S.W 2d 511, 236 Mo App. 19. 

Tex.—^W. U. Tel. Co. v. Lane, Civ. 

App., 152 SW.2d 780. 

62 C.J. p 222 note 26 [c]. 
instructions held erroneous 
Ky.—^Postal Telegraph-Cable Co v. 
Johnson, 51 S.W.2d 902, 244 Ky. 
6 > 21 . 

N.Y.—Klein v. W. U. Tel. Co , 13 N'T. 
S 2d 441, 257 App.DIv. 336, motion 
granted 24 3Sr.E.2d 492, 281 N.T. 
831. 

68. N.C.—^Hulin v. Western Union 
Telegraph Co., 109 S.E. 372, 182 N. 
C. 541. 

62 C.J. p 222 note 27. 

69. Tex.—^Western Union Tel. Co. v. 
Redinger, 54 S.W. 417, 22 Tex.Civ. 
App. 362. 

62 C J. p 222 note 28. 

Instructions held proper or sufflcient 
in view of evidence 
Tex.—W. U. Tel. Co. v. Hinson, 222 
S.W 2d 636, error refused no re¬ 
versible error. 

62 C.J. p 222 note 28 [a]. 

70. Ill—Postal Tel. Cable Co. v. 
Lathrop, 23 N.E. 583, 131 Ill. 575, 
19 Am SR. 55, 7 L.R.A. 474. 

71. Ill.—^Western Union Tel. Co. v. 
Hope, 11 Ill.App. 289. 

72. Tex.—^Western Union Telegraph 
Co. V. Gorman & Wilson, Civ.App., 
.174 S.W. 925. 

62 C.J. p 222 note 31. 

73. N.C.—Median v. Western Union 
Telegraph Co, 86 S.E. 366, 169 N.C. 
495. 

62 C.J. p 222 note 32. 
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leading,or invade the province of the juryJ^ 
Likewise, requested instructions may and should be 
refused where they are objectionable under, or 
fail to meet the requirements of, the foreg’oing 
rules, as where they ignore a part of the applicable 
law by omitting an essential qualification,con¬ 
tain an erroneous statement of law, '^7 ignore a duty 
of the company,unduly limit the right of re¬ 
covery, '^9 relate to matters not in issue^O or in evi- 
dence,^^ ignore matters in issue^^ or in evidence,^^ 
fail to distinguish between matters applicable to, 
or permissible under, one, but not another, count of 
the complaint,invade the province of the jQry,S5 
or are argumentative,^® contradictory,®'^ confus¬ 
ing,®® or misleading.®^ 

While requested instructions which state the law 
correctly and are applicable to the issues and evi¬ 
dence may and should ordinarily be given,^0 they 
may properly be refused if they are substantially 
covered by the general charge or other requested 
instructions as given. 

In the absence of a request for more specific in¬ 
structions, a charge which is correct may be suffi¬ 
cient, although it is very general.^ 2 

§ 197. - Verdict and Findings 

The verdict and findings should be reasonably defi¬ 
nite and certain, conforming to the issues and proof and 
to the requirements of the particular form of action. 


Findings should have a sufficient basis in the 
evidence and not be inconsistent.93 While the 
findings made should be sufficient to sustain the 
judgment rendered,^^ a finding of the jury on an 
immaterial issue does not necessarily prevent the 
rendition of the proper judgment.^^ The jury 
should not be permitted to render a verdict for puni¬ 
tive damages against two companies jointly where 
each acted independent of the other in forward¬ 
ing the message and neither is responsible for the 
acts of the other with respect thereto.^® 

Implied finding's, A finding that defendant was 
guilty of negligence in failing to deliver a message 
promptly necessarily includes a finding that the 
addressee was at a place where the message could 
and should have been delivered to him on a certain 
day.^*? Also*, a finding that plaintiff, after learn¬ 
ing of defendants negligence, could not have 
reached the place where a relative was buried in 
time to attend the funeral necessarily includes a 
finding that he did not fail to use ordinary care to 
attend the funeral.^® 

§ 198. - Judgment and Execution 

Rules applicable in civil actions generally apply as 
to Judgments and executions. 

The general rules governing judgments in civil 
actions, discussed in Judgments § 1 et seq, apply 


74. Kan—^Western Union Tel. Co. v. 
Harvey, 74 P. 250, 67 Kan. 729. 

62 C J. p 222 note 33 

75. Tex.—^Western Unioti Tel. Co. 
V. Cooper, 9 S W. 598, 71 Tex. 507, 
10 Am SR. 7'72, ;1 L.R.A. 728. 

62 C J p 222 note 34. 

76. Ark.—^Western Union Telegraph 
Co. V. Baltz, 299 S.W. 377, 175 Ark. 
167. 

77. Ala.—Jordan v. Western Union 
Telegraph Co., 72 So. 339, 197 Ala. 
28. 

78. Ala.—Western Union Telegraph 
Co. V. Cleveland, 53 So. 80, 169 Ala. 
131, AnnCas.l912B 534, 

79. Tex.—^Western Union Telegraph 
Co. V. Polick, Civ.App., 2’50 S.W. 
440—^Western Union Telegraph Co. 
V. Bennett, 124 S.W. 151, 58 Tex. 
Civ.App. 60. 

80. Ky.—^Western Union Telegraph 
Co v. Price, 126 S.W. 1100, 137 Ky. 
758, 29 Lr.R.A.,N.S., 836. 

62 C.J. p 222 note 40. 

81- Tex—^Western Union Tel Co. v. 

Lyles, Civ.App., 42 SW. 636. 

62 C.J. p 222 note 41. 

82. AJa.—^Western Union Telegraph 
Co. V. Royal, 74 So. 94, 15 Ala.App. 
546, certiorari denied 74 So. 1006, 
199 Ala. 703. 


83. Ark.—Western Union Telegraph 
Co. V. Scanlon, 171 S.W. 916, 115 
Ark. 515. 

62 C.J. p 222 note 43. 

84. Ala.—^Western Union Telegraph 
Co. v. Favish, 71 So. 183, 196 Ala. 
4. 

85. Ala.—^Western Union Telegraph 
Co V. Morrison, 74 So. 88, 15 Ala. 
App. 532, affirmed 7$ So. 4'38, 200 
Ala 496. 

62 C.J, p 223 note 45. 

86. Ala.—Western Union Tel, Co. v. 
Northcutt, 48'So. 553, 158 Ala 539, 
132 Am S.R. 38, 

62 C.J. p 223 note 46. 

87. Ark.—^Western Union Telegraph 
Co. V. Baltz, 299 S.W. 377, 175 Ark. 
167. 

88. Ark.—^Arkansas, etc., R. Co. v. 
Stroude, 100 S.W. 760, 82 Ark. 117. 

62 C.J. p 223 note 48. 

89. Md—^Western Union Tel. Co. v. 
NT. Lehman & Bro., 66 A. 266, 105 
Md. 442. 

62 C.J. p 223 note 49. 

9a N-.Y.—Klein v: W. U. Tel. Co.. 13 
Nr.Y.S.2d 441, 257 App.Div. 336, 

motion granted 24 H.E.2d 492, 

K.Y. 831. 


N.C.—^Hohbs V. Western Union Tele¬ 
graph Co., 173 S.E. 589, 206 N.C. 
313. 

62 C.J. p 223 note 50. 

91. S.C.—Ogilvie v. Western Union 
Telegraph Co., 64 S.E 860, 83 S.C. 
8, 137 Am.S.R. 790. 

62 C.J. p 223 note 51. 

92. N.C.—Willis V. Western Union 
Tel. Co, 64 SE. 11, 150 NC. 318. 

Tex.—^Western Union Tel. Co. v. 
Kauffman, Civ App.. 107 S.W. 630. 

93. Tex.—^Morrison v. Western Un¬ 
ion Telegraph Co., Civ.App., 35 S. 
W.2d 215. 

62 C.J. p 223 note 55. 

94. Tex.—Western Union Telegraph 
Co. V. Samuels, Civ.App., 141 S.W. 
802. 

95. Tex.—^Rose Mfg*. Co. v. Western 
Union Telegraph Co., Civ.App., 251 
S.W. 337. 

96. Miss.—^Western Union Tele¬ 

graph Co. V. MciCinney, 67 So. 647, 
109 Miss. 1. 

97. Tex.—Western Union Telegraph 
Co. V. aniiland. 130 S.W. 212, 61 
Tex.Civ.App. tl85. 

98. Tex.—^Western Union Telegraph 
Co. V. Kitchen, CivJ^pp., 257 S.'W* 
690. 
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in actions against telegraph companies, and in such 
an action if the evidence is insufficient to support 
a verdict against the company, the company is en¬ 
titled to a judgment notwithstanding the verdict 
against it General rules as to executions apply, 
see Executions § 1 et seq 


§ 199. Appeal and Error 

General rules relating to appeal and error apply 
m actions against telegraph companies see Ap¬ 
peal and Error § 1 et seq 

Examine Pocket Parts for later cases. 


D DAMAGES 


1 In General 


§ 200. What Law Governs 
a In general 

b Damages for mental anguish 

a. In General 

since congress has occupied the field pertaining to 
Interstate telegraphic messages, the damages recoverable 
for a breach with respect to an Interstate message are 
determined according to the federal law 

Since congress has occupied the entire field per¬ 
taining to interstate telegraphic messages, it has 
become settled in most jurisdictions that the dam¬ 
ages recoverable for breach with respect to an in¬ 
terstate message are to be determined according 
to the federal lawA 

Previous to this divergent views were expressed 
as to what law governed the damages recoverable 
for breach of duty with respect to the transmission 
or delivery of a telegraphic message In a num¬ 
ber of cases it was stated broadly that the dam¬ 
ages recoverable were governed by the law of the 
place where the contract was made or from which 
the message was sent,^ while in others the law of 
the place where the breach or nonperformance took 
place was applied, where such law allowed the re¬ 
covery of damages which were not recoverable un¬ 
der the law of the place of contracting.'* In some 
instances a distinction was made according to 


whether the action has been brought in contract 
or in tort, it being held that, if the action was ex 
contractu, the measure of damages was to be deter¬ 
mined by the law of the place where the contract 
was made,^ but that, if the action was ex delicto, 
the damages recoverable were governed by the law 
of the place where the tort was committed ^ 

A distinction was also made according to whether 
or not the action was based on contract, or on 
breach of a public or statutory duty, it being held 
that, if the action was for the latter, the measure of 
damages was governed by the law of the place 
where the breach of duty occurred ^ 

According to some cases, if the state of the forum 
was in addition either the state where the con¬ 
tract was made^ or the state where the breach of 
duty occurred,* and the law of the forum allowed 
recovery for the particular item of damage claimed, 
such law would be applied, although the damages 
were not recoverable under the law of the place 
where the contract was made® or the law of the 
place where the breach occurred,^® but the fact that 
particular items of damages were recoverable by 
the law of the forum and the place where the mes¬ 
sage was to be delivered did not render them recov¬ 
erable when they could not be recovered either by 
the law of the place from which the message was 
sent or the place where the breach occurred 


99 Ohio —Spann v W, U. Tel Co, 
App, 62 NE 2d 576 
Judgment non obstante veredicto see 
Judgments 9§ 69-61 
1. US—'Western Union Telegraph 
Co V AJdridge, C C A..Cal, 66 F 2d 
26, 89 A L R. 362—Stanley v W U 
Tel Co, D C Fla., 23 FSupp 674 
Ala.—^Western Union Telegrraph Co 
V Beasley, 87 So 868, 265 Ala. 11'5 
Ind —'Westem Union Telegraph Co 
V. Throop, 129 NE 876, 76 Ind 
App 68 

62 CJ p 224 note 9 
Transmission of Intelligence or In¬ 
formation across state lines as In¬ 
terstate commerce see Commerce 

g 31 

2t N C —Johnson v Western Union 
Tel Co, 67 SB 122, 144 NC 410, 


10 LRA.,NS, 266, 119 Am S R 
961 

62 C J p 224 note 11. 

3. Kan —^Bailey v Western Union 
Telegrraph Co , 166 F 716, 97 Kan 
619, reheard 160 P 986, 99 Kan 
7 

62 C J p 224 note 12 

4. Ala—Western Union Telegraph 
Co V Favish, 71 So 183, 196 Ala. 
4 

62 C J p '224 note 13 

5. Ark—Geyer v Western Union 
Tel Co, 93 SW.2d 660, 192 Ark. 
678 

62 C J p 225 note 14 

6 Ark—^Western Union Tel Co v 
Ford, 92 SW 628, 77 Ark 681 
Tenn—Gray v Western Union Tel 
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Co, 64 SW 1063, 108 Tenn 39, 91 
Am SR 706, 66 ERA. 301 

7 Iowa,—Marfcley v Western Union 
Telegraph Co, 132 KW 37, IBl 
Iowa 612 

8 Iowa.—Schmitt v Postal Tele¬ 
graph Co, ,146 NW 467, 164 Iowa 
664 

N C —^Raeford v Western Union Tel 
Co, 76 SB 532, 160 NO 489 

9. Iowa—Schmitt V, Postal Tel Co , 
146 KW 467, 164 lowa 654 

N C —^Raeford v Western Union Tel. 
Co, 76 SB 632, 160 NC 489 

10. Iowa—^Markley v Western Un¬ 
ion Tel Co, 132 KW 37, 161 Iowa 
612 

11. Ark—Western Union Tel Co v 
See. 126 SW. 87. 94 Ark 86 
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b. Damages foi Mental Angmsb 

As to breach of contract or duty in connection with 
interstate messages, the right to recover for mental 
anguish ts governed by the federal rule. 

Because the federal government has taken over 
the entire field of interstate telegraphic messages, 
It IS now generally held that as to interstate mes¬ 
sages plaintiff’s nght to recover for mental an¬ 
guish IS governed by the rule of the federal courts 

Previously it was often stated quite broadly that 
plaintiff’s right to recover damages for mental 
anguish was governed by the law of the place where 
the contract of transmission was entered into, or 
from which the message was sent,13 and recovery 
for mental anguish was allowed if permitted by 
the law of the place of contracting, although not 
recoverable by the law of the forum or of the 
place where the breach occurred,!* but few cases 
carried the broadly stated rule so far as to hold that 
damages for mental suffering were to be denied if 
not recoverable by the law of the place of con¬ 
tracting, although the breach took place in a state 
where such recovery was allowed and many 
cases, at least where such law allowed recovery 
and the law of the place of contracting or forum 
did not, held that the right to recover for mental 
anguish was governed by the law of the place where 
the breach occurred i® 

If damages for mental suffering were recoverable 
by both the law of the place where the contract was 
made and the law of the place where the breach 
occurred, such damages would often be allowed, al¬ 
though they were not recoverable by the law of the 
forum,and it was immaterial which law was 
considered as governing In some jurisdictions it 
was quite clearly established that, if the law of the 


forum allowed recovery for mental anguish and the 
state of the forum was either the place where the 
ccmtract was made!® or the place where the breach 
occurred,20 recovery of such damages would be al¬ 
lowed, although they could not be recovered under 
the law of the other state; but, if the message was 
sent from outside the state of the forum and the 
breach was committed elsewhere, and neither the 
state of sending nor the state of breach allowed 
recovery for mental anguish, no such recovery 
could be had, although the message was to have 
been delivered within the state of the forum whose 
law would have allowed recovery,^! although there 
were even suggestions to the effect that the right to 
recover for mental anguish should be determined 
by the courts of the forum uninfluenced by the 
law of the state in which the contract was made 
or in which the breach occurred 22 

The application of the law of the place where 
the breach occurred was sometimes made to de¬ 
pend on the distinguishing fact that the action was 
based on breach of statute or public duty, rather 
than on breach of contract 23 A distmction was 
also sometimes drawn according to the nature of 
the action so that, if the action was ex contractu, 
plaintiff’s right to damages for mental anguish was 
determined by the law of the place where the con¬ 
tract was made , 2 * but, if the action was ex delicto, 
the recoverability of damages for mental anguish 
was determined by the law of the place where the 
tort or breach of duty was committed 25 

§ 201. Nominal Damages and Cost of Trans¬ 
mission 

On showing an actionable breach of duty with respect 


N C —^Hornthal v Western Union 
Tel Co, 82 SB 851, 166 NC 602 

12 Ala,—Western Union Telegraph 
Co V Barbour, 89 So 299, 206 Ala. 
129 , 17 A.LR 108 

Neb—Burke v W U Tel Co, 291 N 
W 655, 187 Neb 878 

SC—^Ingram V Hughes, 169 SE 426, 
170 SC 1, 87 A.L R 13*26—Hall v 
Western Union Telega'aph Co, 94 
SB, 870, 1 IO 8 SC 602 

62 C J p 226 note 23 

Mental angrulsh as an item of com¬ 
pensation see infra 236, 237 > 

13 C,—Johnson v Western Union 

Tel Co, 67 SB 122, 144 NC 410, 
10 L,R.A„N&, 266, 119 Ajn S R., 

961 , , 

62 C.J p 226 note 24 

14. Tex—Western Uri.on Tel Co, 
Waller, 74 S.W 751, 06 Tex 689",' 
97 Am S:R. "9‘36 

62 C.J. p 226 note 26. 

4,^ ^ 4 . t r 


16 Tex—^Ligon v Western Union 
Tel Co, 102 SW 429, 46 Tex Civ 
App 408 

62 C J p 226 note 26 

16 Ky—Western Union Tel Co v 
Lacer, 93 SW 34, 122 Ky 839, 29 
KyL 379, 121 Am SR 602, 6 L 
RA,NS, 75,1 

62 C J p 226 note 27 

17 Ark.—Western Union Tel Co v 
Hanley, 107 SW 1168. 85 Ark. 263 
—Western Union TeL Co v. Wood¬ 
ard, 105 SW 679, 84 Ark. 328, 13 
AnnCas 354 

18. Ark—Western Union TeL Co v 
Woodard, supra, 

19y SO—Boyd V Western Unlop 
Telegraph Co, 71 S,B 28, 88 S C 
618 * 

62 C J. P 226 notQ 30 ^ 

30 loy^a—Schmitt v Postal Tel 
Co., 14« l^W 467, 164 Iowa 6-64 

62 C J p"226 note 31 ' ^ 

i ^ S'* ' . 


21. Ark.—Western Union Telegraph 
Co V Burris, Ark,, 179 B 92, 102 
CCA, 886 

62 C J p 226 note 32 

32 Ala,—Western Union Telegraph 
Co V Hill, 60 So 248, 163 Ala. 
18, 23 L,RA-,NS, 648, 19 AnnCas 
1058 

23. Tenn—Gray v Western Union 
Tel Co, 64 SW .1063, 108 Tenn 89, 
91 Am S R. 706, 56 li R A. SOI 

62 O J, p 226 note 34, 

24. Ala.—Western Union TeL Co v, 
Bavish, 71 So 183, 196 Ala. 4, dis¬ 
approving Western Union Tel Co, 
V HilL 60 So 248, 163 Ala, IS, 23 
IjRJL..NS, 648. 19 AnnCas 1058 

35. US —Western Union TeL Co v 
Burris, Ark, 179 F 92, 102 CCA. 
386. 

Ala—Western Union Tel Co v. Fav- 
ish, 71 So 183, 196 Ala 4 . 
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to the transmission or delivery of a telearaphlc messagCi 
the plaintiff is entitled to at least nominal damages 

Plaintiff, on showing only an actionable breach of 
duty with, respect to the transmission or delivery 
of a message, is entitled to at least nominal dam¬ 
ages,unless he has sued for special damages 
only 27 The only sums recoverable, in the absence 
of a showing of actual recoverable damages, are 
nominal damages2* or the price paid for transmis¬ 
sion,29 and where the breach is such as to amount 
to a substantial nonperformance of the duty un¬ 
dertaken, and for which defendant has been paid, 
the proper measure of damages, although no oth¬ 
er damages are shown, is the sum paid by plain¬ 
tiff for the transmission of the message with in¬ 
terest 30 

§ 202 Exemplary Damages 

In some Jurisdictions, but not in others, a telegraph 
company Is not liable In exemplary damages for the acts 
of Its agents In the absence of gross negligence unless 
It has authorized, participated In, or ratified such action 

In some jurisdictions a telegraph company gen¬ 
erally IS not liable in exemplary damages for the 
acts of its agents if it has not authonzed, par¬ 
ticipated in, or ratified, such acts31 or unless it was 
negligent m employing an agent of known incom¬ 
petence and recklessness 33 In other jurisdictions, 
however, a telegraph company may be liable in ex¬ 
emplary damages for the wrongful act of its agent 
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irrespective of any express authorization or sub¬ 
sequent ratification 33 

According to some cases there can be no recov¬ 
ery where the action is in contract ,3^ and exem¬ 
plary damages are always limited to cases where 
the act was done willfully, wantonly, maliciously, 
or with reckless indifference to consequences^s by 
defendant’s agent m the course of his employment 36 
While gross negligence,37 an apparent disregard of 
plaintiff’s rights,33 an intentional effort to mislead 
plaintiff,39 or an unexplained and rather extreme 
case of nonperformance^® may he sufficient to show 
; such wantonness or willfulness as will justify a 
recovery of exemplary damages, yet there can be 
no recovery where the breach of duty was the re¬ 
sult of a mere good-faith mistake,or thoughtless¬ 
ness or forgetfulness,42 or of simple, as distin¬ 
guished from gross, neglig€nce,43 or where there 
has been a bona fide effort to perform,44 and, 
according to some cases, mere gross negligence 
does not show such willful misconduct, malice, 
fraud, wantonness, oppression, or indifference to 
consequences as authorizes a recovery of punitive 
damages 45 

Necessity for actual damages. In some states ex¬ 
emplary damages are not recoverable unless plain¬ 
tiff also shows a right to actual damages ,46 but 
in other states the rule is otherwise either by deci- 


36. Ma.9S —Thayer v W U Tel Co, 
fl NE2d 821, 296 Mass 494 

62 C J p 227 note 40 

SS7 Ga,—Stewart v W IT Tel Co, 
64 SE2d 327. 83 Ga.App 632 

62 C J p 227 note '39 

S3 US — ^DowWngr T W U Tel Co , 
CCA. Mass, 92 F 2d 864, certio¬ 
rari denied 68 S Ct 762, 303 US 
650, 82 LEd 1111 

Ky—W U Tel Co v Ramsey, 88 
SW2d 67'6. i261 Ky 657, a03 A.LrR. 
541. 

Tex.—^Postal Telefirraph & Cable Co 
V. Baoher, ClvApp., 90 S'W2d 620 

62 C J p 226 note 37, 

26. N.T.—rAySper Vy IT Tel. Co„ 

800 NX'S. 143, 262 Aipp I«v 923— 
Hein y W- U Tel Co^ 28 NTT.S. 
2d SIO 

62 C J p 227 note 38, 

30. Ohio —Patrick v. W U Tel Co, 
93 NE.2d 20, 86 Ohio App. 365. 

82 O.J. p 227 note 41, 

31. U S —Western Union Telegraph 
Co. V Aldrid^, C,CA<Cal, 66 F2d 
26. 89 A,L.R. 862, 

SC—^Ingram v Hughes, 169 S E. 425, 
170 SC 1. 87 A.LR 1825, 

62 C J p 268 note 61, 

Federal law as to exemplary dam¬ 


ages applicable to interstate mes¬ 
sages see supra § 200 
Condnct of agent held not ratified 
Ga.—W U Tel Co v Nix, 36 S E 2d 
111, 73 GaApp 184 
32 Tex—^Western Union Tel Co v 
Karr, 24 SW S02, 6 Tex Civ App 
60 


39 Kan—MclnturfC v Western Un¬ 
ion Telegraph Co, 106 P 282, 81 
Kan 476 

62 C J p 268 note 69. 

40. Miss —Steinherger v Western 
Union Telegraph Co , 62 So 691, 97 
Miss 260 

62 CJ p 269 note 70 


33 SC—Gena v Western Union 
Telegraph Co. 68 SE 530, 86 SC 
242 

62 O J p 268 note 63 

34. Ala—^Western Union Telegraph 
Co. V Emerson, -69 So 385, 14 Ala 
Ap,Pi 247, certiorari denied 69 Bo 
1017, 198 Ala 675 
62 C J. p 268 note 64 

85 Ga—W. U. Tea. Oo , v Niy, 86f 
‘SE.%1U, yi QaA©P*'184 , ; 

6^ OtUlp 26'S‘^ ^ 

38 SC—Sullivan^V 'S^estem Uhlon 
Telegraph Co, 64 SB 752, 82' B 
C *^B69, 22 LtRAo^TSm' 1214/ 12‘9' 
Am S,K 903, 17 Ann'Cas 238 

t ' 1 

37. Ala.—^Waebem Unl,on Telegraph 
Co y Robbins, 56 So 879, *3 Ala 
App 234 

02 CJ p >268 note 67 ^ 

38. S C,—TiOale V Western > 

Tel Co, 67 SE 117, 76 SC,? 24§^ 
62 C.J p 268 note 68.. 


41. U S—Memphis Tel Co v Cum¬ 
berland Tel & Tel Co , Term, 231 
P 835, 146 CC.A 31 

62 C J p 269 note 71 

42. Mias —Stark v Western Union 
Telegraph Co., 65 So 279, 107 Miss 
332—Cocke v Western Union Tel. 
Co, 86 So 892, 84 Miss 380 

43 I^C“—Wehb V Western Union 
Telegraph Co., 83 S.E 568, 167 N 
C. 488 

fr J 

44 SC —Cloy V Western Union Tel. 
Co. 58 S.E 972, -Jg SC, 109 

62 C J ^ 269 note 74j 

45^ tv* U. Tel Co- V Nix, 86 

SB2d'm, 73 GaApp 184 
62 C J p 269 note 75 

43. Tex.-’-Postal I'elegxa^h & Cable 
' *6o V, Bacher, Civ App', 80 S>’W‘?d 

620 t ^ ; 

62 OJ p 2*69 notef 76. 
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sion^^ or because of statute Where actual dam¬ 
ages are required, nominal damages or the price 
paid for transmission has been held sufficient,*® 
but the recovery of the price paid for transmission 
has also been held not to warrant an award of ex¬ 
emplary damages 

§ 203. Measure and Amount in General 

In actions for the recovery of damages against tele* 
graph companies, the measure and amount of such dam¬ 
ages are governed by the well-settled general principles 
applicable In other actions for damages 

It IS impossible to lay down any formula by 
which damages may be measured in all cases for 
failure to deliver telegrams or mistakes in their 
transmission The recovery of damages in ac¬ 
tions against telegraph companies and the meas¬ 
ure and elements of such damages are governed 
by the well-settled general principles applicable in 
other actions for damages ^ 

The damages for which a telegraph company 
will be liable on failure to deliver with proper dil¬ 
igence a message concerning sickness or death 
are ascertained by rules governing cases of breach¬ 
es of other contracts 

G>mpensatory damages and the measure and 
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amount of damages in particular cases and types 
of messages are considered infra §§ 205-247. 

§ 204 Excessive or Inadequate Damages 

A fact-finding body Is allowed considerable discretion 
In assessing damages which are unliquidated and not 
subject to mere computation, and ordinarily its award 
wilt not be set aside. 

Where the damages are unliquidated and their 
amount is not a mere matter of computation or cal¬ 
culation, the fact-finding body is allowed consider¬ 
able discrebon in assessing the amount of the dam¬ 
ages, and ordmanly its award will not be reduced 
or set aside as excessive®* unless it is so clearly and 
palpably or gprossly excessive as to be indicative of 
prejudice, passion, or partiality,®® or unless it ap¬ 
pears to have been due to a disregard of the in¬ 
structions of the court®® or to a consideration and 
inclusion of matters or elements which cannot 
properly be recovered in. the action.®'^ An award 
of exemplary damages should be measured accord¬ 
ing to the circumstances of aggravation or mitiga¬ 
tion, and made reasonable in view of the conduct 
of the wrongdoer in the particular case,®® 

Inadequate damages. The damages may be so 
obviously inadequate that a new trial should be 
granted ®® 


47 Ala.—■‘Western Union Telegraph 
Co V Baker, 69 So 246, 14 Ala App 
208, reversed on other grounds 70 
So 633, 196 Ala. 369 

Miss—Johnson v Western Union 
Telegraph Co, 76 So 788, 116 Miss 
884 

48 SC —’Melvin v Western Union 
Telegraph Co, 188 S B 678, 140 
SC 244 

49. S C—Wilhelm v Western Union 
Telegraph Co , 78 S.B 865, 90 S C 
586 

62 C J p ‘269 note 79 

60. Tex—^Postal Telegraph & Cable 
Go V Bacher, CiV.App, 90 SW2d 
620 

61. “The direct danaages to be an¬ 

ticipated, as well as those which are 
actually produced hv such failures 
and mistakes, are as various as the 
business afCairs which dre transacted 
by telegraph.’'—Allen y, W1 tl Tel 
Go., aw, 209^ iljc iw, 

167 A L,il. 1992—Bowie v. W U Tel 
Co., 69 S3J 66, 78 S C i2i. ’ 

-68. K^r—isw; U. ^eL Co, Vi- Guard:,' 

m s W.M^Ta'a)'289 Kt 167 ' 

-63* Tex —W U ^el Co v Shaw, 
177 SW-2d 62, 142 Tex 243 
All inJurloTi's oonsagueiiipes 
Telegraph company, negligently 
failing to deliver message relating to 

* t I ¥ 


sickness or death is answerable for 
all injurious consequences whicb, ac¬ 
cording to usual course of events, 
were likely to ensue—W U Tel Co 
V Shaw, supra. 

54, Tex.—W U. Tel Co, v Hinson, 
Civ App, 222 SW2d 636, error 
refused no reversible error 
62 C J p 269 note 80. 

Damages held exoasslTe 

Two thousand five himdred dollar 
damages awarded to plaintiff against 
telegraph company for failure to de¬ 
liver a telegram, announcing the ar¬ 
rival of the body of his deceased sol¬ 
dier son, was excessive by one thou¬ 
sand dollars, and remittitur would 
accordingly be required,—W U. Teh 
Co V Hinson, supra. 

Damages hdd not excessive 
SC—Cullen v. W U Teh, Co, 199 
SB 702, 182 Sa 480, 

Xfonezoessive awards for hsing de¬ 
layed o> prevented flupi xeac^ilxig 
elAhed or funeral 

(1) 61,250—Western ^nioU TeL 
Co v Lane, Tex Civ App, 162 S W-2d 
^ 80 . ^ ' 

(2) n,050—"Western ukfon T€^c5' 
graph Co v Scarborough, Tex'Clv 
App, 44 SW2a 751, reversed on oth¬ 
er grounds', ComApp', 68C S W.2d 1927, 
94 ALB 1062. 


C3) 2500—W U Tel Co. v Shaw, 
CivJtpp , 173 S W 2d 336, rehearing 
denied 173 SW2d 766, reversed on 
other grounds 177 S W 2d 52, 142 Tex. 
243 

<4} Other awards see 62 C J. p 269 
note 80 (a) 

Don-excessive awards for failure to 
deliver death meesages 

(1) ?2,000—Western Union Tele¬ 
graph Co V BHcks, Tex Civ App, 47 
S W 2d 466, error refused 

(2) 51,000—Western Union Tele¬ 
graph Co V Clark, 68 SW2d 687, 69 
S W2d 498, 187 Ark. S'S 

65 Tex.—W U Tel Co v, HinsorC 
Civ App, 222 SW2d 639, error re¬ 
fused no reversl>le error 
82 C J. p 271 note 81. 

53 Nev—Barnes y. Western Union 
Tel Co, 60 P 438, 24 Nev 126, 77 
AmS,B' TO#"* 

57. U’S—^Sbofnter v Western Union 
Telegraph Co, DC Fla, 2 F 2d 266, 
affirmed, CCA, 10 P2d 1028 

62 C J x> 272 note 83 

58 Kan—^Western Union Telegraph 
Co \ Bodkin, lei B 662, 79 Kan 

63 p S7'2 note 84 

69. Tex—^T^revitt v Southwestern 
Tel, etc, Co , 101 S W. 812, 46 Tex. 
Civ App 123 
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2. Compensatory Damages in General 


§ 205. In General 

Compensatory damages usually are recoverable for 
all losses or Injuries which actually result as the natural, 
direct, proximate, and contemplated consequences of a 
telegraph company's negligence or default In transmitting 
or delivering a message. 

In accordance with the general rules of damages, 
plaintiff, in the absence of a valid limitation of lia¬ 
bility by contract, discussed supra § 159 et seq, 
usually IS entitled to compensatory damages for all 
losses or injuries which are reasonably to have 
been contemplated artd which he has actually sus¬ 
tained as the natural and direct or proximate con¬ 
sequences of defendant’s negligence or default 
with respect to the transmission or delivery of the 
message 

Damages generally are limited to those losses 
which are the direct and proximate result of 
defendant's breach, and which may reasonably be 
supposed to have been within the contemplation of 
the parties as discussed infra §§ 206, 208, and 
the recovery is compensation only for the injury 
actually received without regard to the degree of 
defendant’s negligence There must be an ac¬ 
tual loss incurred befo-re compensatory damages 
can be awarded, and the mere fact that defend¬ 
ant’s breach has caused plaintiff to incur a liabil¬ 
ity to a third person which may or may not be 
enforced against him will not justify an award of 
damag'es,*^ but if actual loss has been sustamed 
defend.ant cannot escape liability for less than the 
whole loss because plaintiff has received partial 
compensation from a collateral and independent 
source 


§ 206. Proximate Cause 

Compensatory damages are not recoverable for losses 
OP Injuries which were not proximately caused by the 
telegraph company’s wrong or breach with respect to the 
transmission or delivery of the telegram 

In accordance with the general rule of damages, 
whether the action is to be regarded as in con¬ 
tract or in tort,®® it is well settled that plaintiff 
cannot recover compensatory damages for losses 
or injuries which are not the proximate result 
of defendant’s wrong or breach with respect to the 
transmission or delivery of the telegram,®® and 
this rule requiring the loss to be proximately caused 
by the wrong is usually held not dispensed with 
by statutory provisions, making telegraph com¬ 
panies liable for all damages caused or occasioned 
by the failure or negligence of their agents ®’7 

As a general rule, defendant’s breach is not the 
proximate cause of a loss if the loss would have 
occurred even had defendant duly performed.®® 

§ 207. - Intervening Efi&cient Causes 

If injury would not have occurred but for the operation 
of an independent cause neither created nor controlled by 
a telegraph company, the company's breach of duty is 
not the proximate cause of the loss or injury and no lia¬ 
bility for compensatory damages is imposed by such 
breach of duty 

Where, despite the breach of duty by a telegraph 
company, the loss would not have occurred but for 
the subsequent operation of a new and intervening 
cause or force for which the telegraph company 
is not responsible and over which it has no con¬ 
trol, defendant’s breach of duty is not the proxi¬ 
mate cause of the loss so as to make the loss or 
injury a recoverable item of damage,®® but if de¬ 
fendant’s breach is responsible for the intervening 


60. Mass —^Thayer v W U Tel Co , 
6 NE2d 821, 296 Moss 494 

SC—Allen V W U Tel Co, 39 S 
B3d 267, 209 SC 167. ll67 A L. R 
1392 

62 C J P 227 note 46 

imder Pederai Commnnloationa Act 

Congress, when It enacted the 
F'edcral Comrnunicatlons Act provid¬ 
ing that a common carrier doing 
anything prohibited by act or omit¬ 
ting to do anything required to be 
done should be liable to person In¬ 
jured thereby for full amount of 
damages sustained, must have meant 
to give the same and no greater right 
tha n had been given by the same 
language in the Interstate Commerce 
Act —Stanley v TV U Tel Co , D C 
Fla., 23 FSupp 674 

61. U S —Western Union Tel Co v 


Williams, WVa, 168 F. 618, 616, 90 
GCA 1413 

Punitive damages see supra 5 202 

62 Ga —Stewart v W U Tel Co, 
64 SB 2d 327, 88 GaApp 632 

62 C J p 229 note 60 

63. Ga.—^Bass v Postal Tel -Gable 
Co, 66 SB 465, 127 Ga 428, 12 U 
RA.N-S, 489 

62 O J p 229 note 61 

64 Tex—Western Union Telegraph 
Co V Love & Walters, Civ App, 
200 SW 889 

65 Or —^Edd v Western Union Tele¬ 
graph Co, 272 P, 896, 127 Or 600 

66. Ariz—Sharp v Western Union 
Telegraph Co, 6 P 2d 896, 39 Arlz 
349, 80 ALR 293 

Ky—W U Tel Co V Guard, 139 S 
W2d 722, 283 Ky 187 

N T —Amerop Travel Bureau v Post- 
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aJ Telegraph Cable Co, 262 NTS 
804, ,146 MIsc 691 

SC—Allen v W U Tel Co, 39 SB 
2d 267, 209 Sa 167, 167 ALR 
1392 

Tex—W U Tel Co v Sweeney, 106 
S W2d 670, 129 Tex 695 

62 C J p 229 note 66 

X^osfi hel$ p);ogcl3nate resnlt of d ^7 

Tenn —^Postal Tel Cable Co v SchifC, 

7 Tenn App g.82 

67. Iowa —Bernstein v. Western Un¬ 
ion Tel. Co , 16i N W 108, 169 Iowa 
116 

62 C J p 229 note 67 ^ 

68 Ky—W U Tel Co v Guard, 139 

S W'2d 722, 283 Ky 187 ' ‘ 

62 C J p 229 note 58, ^ 

69 NC—Johnson v Western Union 
Tel Co, 97 SB 767, 177 NC SI. 

62 C J p 230 note 69. 
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act or cause the former may still be regarded as 
the proximate cause 

plaintiff's ozun act Plaintiff cannot recover for 
damages due to his own voluntary and independent 
acts'*'^ or negligence ,“^2 if exercise of due 

care by plaintiff would not have prevented the loss 
caused by defendant’s negligence, the loss is a re¬ 
coverable Item of damage, although plaintilf has 
been negligent*^* 

§ 208 Natural, Probable, and Contemplated 
Consequences 

The loss or Injury must be such as arises naturally 
from the breach of duty or such as reasonably may be 
supposed to have been within the contemplation of the 
parties, at the time of contracting, as the probable result 
of a breach of contract 

In order to be a recoverable item of damage, not 
only must the loss be the proximate consequence 
of defendant’s breach or wrong, but, as generally 
stated, the loss must also be either such as arises 
naturally from the breach itself or such as may 
reasonably be supposed to have been within the con¬ 
templation of the parties, at the time of contract¬ 
ing, as the probable result of the breach, had they 
devoted their attention to the subject 


While some cases have held that, if the right 
to recover is based on tort instead of contract, 
the damages in such case, unlike those in one for 
breach of contract, arc not limited to such as might 
reasonably have been within the contemplation of 
the parties, but extend to all injurious results flow¬ 
ing from such act by natural sequence,'^® it has 
generally been said to be immaterial whether the 
action IS one in contract or in tort In actions 
ex contractu the damages are called special, and 
recovery is limited by the rules of damages relat¬ 
ing to breaches of contract, while m actions ex 
delicto the damages are necessarily consequential, 
and the question, is with respect to the right to- re¬ 
cover such damages, special damages in the one 
form of action mean substantially the same thing 
as consequential damages m the other form of ac¬ 
tion There is little trace of a disposition to 
make the measure of liability dependent on the form 

of action.'^8 

Where the action is based on a statute making 
telegraph companies liable for "all damages oc¬ 
casioned” by their negligence or defaults, it has 
been held that it is not necessary that the damages 
must have been withm the contemplation of the 
parties,*^^ it being sufficient that the damage is 


70 Ala.—Mobile, M & G S S Co 
v Postal Tel -Gable Co, 114 So 
181, ai6 Ala 676 
62 C J p 230 note 60 

71. Tex— W IT Tel Co v Sweeney, 
106 SW2d 670, 129 Tex 595 
62 C J p 230 note 61 

72 Ark—'Western Union Tel Co v 
Crain, 176 SW 393, 118 Ark 13 
62 CJ p 230 note 62 

73. Tex—Western Union Tel Co. v 
Schoonmaker, Civ App, 181 S W 
263. 

74. Mass —Thayer v W U Tel Co , 
6 NTH 2d 821, 296 Mass 494 

NC—Jolley v Western Union Tele¬ 
graph Go, 167 SB. 676. 204 N.C 
136, rehearing denied 170 SB. 146, 
206 NTC 108. 

Ohio —^Patrick v W U Tel Co, 92 
KB 2d 20, 86 Ohio App 365, 

SC—Allen V W U Tel Co, 39 S 
E2d 267, 209 SC, 167, 167 ALR 
1392 

Tex,—W U. Tel Co. v Shaw, 177 S 
W2d 62, 142 Tex. 243—Western 

I Unipn Tele^aph, Co v Sorenson, 
Oiv App , 66 S W 2<1 672.' 

62 0 J p 230 note 66 
Bnle ftot alPeoted^ by federal r Qouttol 
Of interstate business 
JUL—Siegel V Wt TsiT. ^eh ^o., 8T 
M m, 4312 86.. 

Foreseeability of Injury 
X4ahitllty of a>'‘°tOlbgrap"h 

* + K, 1 

^ ^ IS. 


for negligence in transmission of a 
telegram when the negligence Is not 
wanton, willful, or malicious is con¬ 
fined to compensation for such losses 
and other Injuries as should reason¬ 
ably have been foreseen by any or¬ 
dinarily prudent person as a natural 
and probable conseauence of such 
negligence In the light of the attend¬ 
ing circumstances 

U S —Western Union Tel Co v Hall, 
CCA.Md, 287 P 297 
N Y —Bostelman v Western Union 
Tel Co., 87 NTT S 2d 662, 179 Mlsc 
121 

Oeueral damages 

Damages which are the natural 
and usual conseauences of the tele¬ 
graph company’s negligence are gen¬ 
eral damages aud not special damag¬ 
es—Hays V Western Union Tele¬ 
graph Co, 160 SW2d eai, 2S6 Mo 
App 19 

Daxoages held not 'wlihlii oontempla. 

Idon of parties 

Damages sustained by photograph¬ 
ers, as result of being forced to sus¬ 
pend operation of their sttidlo be¬ 
cause of telegraph, company’s error 
ia transmitting telegram, ordering’ 
fllfli paper of greater Width than tljiat'i 
specified in telegram Written and de¬ 
livered "to company by photograph*- 
ers, wersi not general damages, and 
hence were not recoverable, in ab-; 
sence of allegation or proof that com¬ 
pany had reason to apprehend that 



such error would result In suspen¬ 
sion of plaintiffs’ business —^Einbin- 
der V W U Tel Co, 30 SB 2d 765, 
205 S C 16, 154 A.LR 704 

75. Mo—Hays v W U Tel Co, 160 
SW2d 511, 236 Mo App 19 
62 aj p 231 note 67 

76 Del—Clemens v W U Tel Co, 
28 A.2d 889, 3 Terry 138 
62 CJ p 23.1 note 66 

Two coucaptious coexist 

In actions brought against tele¬ 
graph companies for damages result¬ 
ing from a breach with respect to 
the delivery or transmission of a 
message, the deUctual and contrac¬ 
tual conceptions of liability coexiat. 
Del —Clemens v» W U Tel Co , su¬ 
pra. 

Ohio -Patrick v. Western Union Tel 
Co, 92 NE,2d 20, 86 Ohio App 366 

77. Del —Clemens v W U Tel Co , 
28 A.2d 889, 3 Terry 138 
Ohio —^Patrick v Western Union Tel 
Co , 92 NTli 2d 20, 86 Ohio App 366 

78 Del —Clemens v, W U. Tel Go , 
28 A.l2d 883, 3 Terry 138 
N y —^Kerr Steamship Co v Radio 
^ CorpCratdon of America, 157 NB, 
140, 245 NT 284, 65 A.L.R. 1189 
Ohio —^Patrick v Western Union Tel 
Cb, 92 NB 2d 20, 86 Ohio App 366 

79. Tenn.—-McCollum v W U Tel 
Co, 176 SW2d 644, 180 Tenn 408. 
62 C j p 232 note 68. 
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the natural and proximate result of defendant’s 
breach of duty,®*® but there is also authority to 
the contrary 

§ 209. -Notice and Necessity Therefor 

a In general 

b Sufficiency of notice, cipher and ob¬ 
scure messages 

a. In General 

Ordinarily there can be no recovery of either special 
or consequential damages as being within the contem¬ 
plation of the parties If the telegraph company has not 
received notice. In some manner, of the special circum¬ 
stances from which such damages are likely to result 

While sufficient notice may be given by the mes¬ 
sage,82 or may be given by extrinsic facts,83 or the 
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contents of other messages,** pro\ided they have 
been handled by the same agent,*® it is usually held 
that, since the loss of the price of transmission is 
the only damage which results directly and natural¬ 
ly from a breach of the contract of transmission, 
there can be no recovery of other special or con¬ 
sequential damages as being within the contempla¬ 
tion of the parties if defendant has not received 
notice before or at the time of receiving the tele¬ 
gram* 8 from the terms of the message, or other¬ 
wise, of the special circumstances from which such 
damages are likely to result 

There is, however, some authority to the con¬ 
trary,** and some cases hold that, while there can 
be no recovery for special damages resulting from 
special and collateral circumstances, if defendant 


80. Wls—^Barker v Western Union 
Tel Co, 114 NW 439, 134 Was 147, 
14 U,RA,NrS, B33, 126 Am S R 
1017 

81. Mass—Wheelock v Postal Tel 
Cable Co, 83 NE 313, 197 Maas 
X19, 14 Ann Cas 188 

Mo—Htiffhes V Western Union Tel 
Co, 79 Mo App 133 

80 . Tex —W U Tel Co v Shaw, 
177 S W 2d 52, 142 Tex 243 

SlokiLen ox death 

(1) A telegram relating to eick- 
ness or death is accompanied by the 
suggestion that it is of importance, 
and that the addressee has a serious 
interest In It —W U Tel Co v 
Shaw, supra—Western Union Tel Co 
V Adams, 12 SW 857, 75 Tex. 631— 
W U. Tel Co V Estrada, Tex Civ 
App„ 236 SW^d 846, error refused 
no reversible eiror—W U Tel Co v 
Hinson, Tex Civ App, 222 SW2a 
636 . refused no reversible error 

( 2 ) In addittton, on receipt of an 
ordinary death message for trans¬ 
mission, the company is charged with 
knowledge that the addressee will 
probably desire to attend the funeral, 
that he will request a postponement 
thereof If necessary, and that his re¬ 
quest will be granted —-W U Tel 
Co V Shaw, supra—Western Union 
Tel Co V Johnston, Tex Com App, 
210 SW 616—Western Union Tel 
Co V. Ford, 90 SW 677, 40 Tex,Civ 
App 474 

(3) On receipt of a death and 
funeral notification niessage for 
transmissiion, the company is charg¬ 
ed with kno-wledga of the Identity of 
the paurtiea, actual kinship between 
them, and the purpose of the mes¬ 
sage— W U Tel Co, V Watson, Tex 
ClvA-pp, del SW 2 d 360 

83. Tex.— W U Tel, Co v Estrada, 
Civ App, 2'36 SW2d 846, error re¬ 
fused no reversible error 
62 CJ p 2S2 note 72 
Notice ineffectual to impose liability 


for damages which are speculative 
or not proximate result see infra 
§ 210 

Duty to inquire 

( 1 ) Where telegraphic massage 
sufficiently discloses general nature 
of communication, agent receiving 
message must make reasonable In¬ 
quiry of sender as to transaction 
about which message relates, and on 
failure to make such inquiry his prin¬ 
cipal will be charged with informa¬ 
tion which such inquiry would have 
revealed —U Tel Co v Shaw, 
177 SW2d 52, 142 Tex. '243—Western 
Union Tel Co v True, 148 SW. 561, 
105 Tex- 344, 41 L R A,N,S , 1188— 
W. U Tel Co V Estrada, Tex Civ 
App, 236 S W 2d 846, error refused 
no reversible error —W U Tel. Co v 
Lane, TexOivApp, 152 SW2d 780 

( 2 ) Where telegram sent to plain¬ 
tiff Intended to inform her of death 
of sister-ln-law was misworded dur¬ 
ing transmission so as to cause plain¬ 
tiff to believe that her father died 
and she left to attend his funeral 
and the unusual combination of let¬ 
ters in telegram should have warned 
telegraph company that message was 
garbled, company was liable for ac¬ 
tual expenses incurred by plaintiff,— 
W U. Tel Co, y Standridge, 183 S 
W 2d 602, 207 Ark 969 

84. Monti—^Davenport v Western 
Union Telegraph Co., 9 R 2d 172, 
91 Mont 670, 

62 C J, p 232 note 73, , v * - ^ 

85. Ark—Western Union Tel €o v 
Weniskl, 106 S,W 486, 84 Ark 457 

86 . Ark—Wills V Western Union 
Tel Co, 186 syv2d 934, 208 Ark. 
524—^Western I?nlon Tel Co v 
Raines, 94 5 W 700, 78 Ark. 645 

62 C J p 232 note 76 [c] 

87. Ark—W U TeL Co v. Stand- 
ridge, 183 S W. 2 d 602, '207 Ark. 9'59 

Del — Corpus JUrls cited In Clemens 
V W 'U Tel Co, 28 A 2d 889, 892, 3 
Terry 138 ; 


Ohio —^Patrick v W U Tel Co, 92 
NE2d 20. 86 Ohio App 365 
SC—Allen v W U Tel Co, 39 
SE2d 257, 209 SC 167, 167 ALR 
1392 

62 C J p 232 note 75. 

Setersttluatiott of existence of notice 

Where telegraph company failed to 
deliver message announcing grand¬ 
child’s death, fact disclosed by mes¬ 
sage that child’s father did not ex¬ 
pect giandfather to attend funeral, 
although not conclusive as to grand¬ 
father’s desires, was to be considered 
In determining whether company was 
put on notice that grandfather would 
likely desire to attend the funeral 
or would seek a postponement there¬ 
of—W U Tel Co v. Shaw, 177 SW 
2d 52, 142 Tex 243 

XCessages held iasnflloleat to notify 
of special dlrcomBtances 

(1) A telegraph message from 
husband to wife reading, “Best Store 
Furniture Expect Steady Plant Job 
Her© Come Quickly,” gave telegraph 
company no notice of probable injuri¬ 
ous consequences from delay in de¬ 
livering message, and, dn absence of 
such notice, husband and wife could 
not recover difference between pro¬ 
ceeds of sale of furniture and cost 
of replacing It where wdfe had noti¬ 
fied husband that she would sell fur¬ 
niture unJess promptly notified not 
to do So and wlfp sold furniture dur¬ 
ing two-day ^elay In delivery of mes¬ 
sage—Clem eris v W u Tel Co., 
Del , 28 A.2d 889, 3 Terry 138* 

(2) pther messages see 62 O J p 
282r note 7J6 [b3% 

Message held Stifft^^t fo notify of 
special olroumstfl^oes 

S C —Cuilen V W tF Tel Co, 199 3 

Jt ^ ^ 

88 . Ga.—Dodd Grocery Co v Post¬ 
al Tel Cable Cd„ 87 ’S,B. '9*&1, 112 
Ga 686, ?• t ^ '' 
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has no notice thereof,89 there can be recovery 
without notice of all damages which result di¬ 
rectly and naturally from the breach, and such 
damages are not necessarily limited to the price 
of transmission*®*^ 

b. Sufficiency of Notice; Cipher and Obscure 
Messages 

If a message Is written In cipher or ts otherwise 
obscure so as to be unintelligible to the agent of the 
telegraph company, and its meaning or Importance is not 
made known to him, a breach with respect to its trans¬ 
mission does not entitle the sender to other than nominal 
damages or the price of transmission of the telegram, if 
prepaid 

While there is some authority to the contrary,91 
it IS generally held that, where the message is 
written in cipher, 92 or is obscure,®® so as to be 
unintelligible to the agent to whom it is delivered, 
and its meaning is not made known to him, a 
breach with respect to its transmission does not 
entitle plaintiff to any damages beyond nominal 
damages or the price paid for transmission 

Although there are some cases which have been 
so strict as to require a notice of the details and 
the magnitude of the transaction involved,®^ and 
others which have said that the mere fact that it 
IS apparent that the message relates to business 
of some character®® or that defendant’s agent might 
reasonably be supposed to know that the message 
concerned business®® does not of itself make de¬ 
fendant liable for more than nommal damages, it 
19 generally held that, if the message appears on 
its face to relate to,®'^ or defendant’s agent knows 
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from other facts or circumstances that it does 
relate to,®® a business or commercial transaction 
of importance, so that pecuniary loss will probably 
result if defendant does not duly perform, defend¬ 
ant IS charged with sufficient notice to render it 
liable for all damages actually resulting from the 
breach, although only the general character of the 
transaction is known or disclosed The fact that 
the message is couched in unusual abbre\iated or 
technical trade language does not make for such 
obscurity as to restrict plaintiff’s recovery to nom¬ 
inal damages if the message is sufficiently plain to 
indicate that it is important, or apprise defendant 
that pecuniary loss may, and probably will, result 
from a breach with regard to its transmission ®® 

Message tn foreign language. A message in a 
foreign language for delivery in a country where 
that language is written and spoken is not in the 
same category as a cipher message, and it gfives 
sufficient notice of the facts it would disclose if 
translated into the English language ^ 

§ 210. Certainty; Remote, Speculative, or 
Contingent Damages 

Damages which are uncertain, speculative, contingent, 
or not established with reasonable probability as being 
proximately caused by the telegraph company's breach 
or wrong are not recoverable 

In order to he recoverable items of damage, the 
losses must be certain in their nature ,2 and no 
damages can be recovered for losses which are 
too remote,® or are uncertain, speculative, or con- 


89 Ala,—^Western Union Telegraph 
Co V Albertville Canning Co, 59 
So 755, GAlaApp 344 

62 C.J p 233 note 77 

90 Ala.—Veltch. v Western Union 
Telegraph Co, '69 "'So 362, 6 Ala. 
App 828 

62 CJ p 284 note 78 

91. Ga—'IDodd Grocery Co v Postal 
Tel Cable Co, 37 SE 981, 112 Ga. 
68S 

62 C,J p 234 note 79 

N'T—^Kepr S Ob v Radio 

Corporation of America, 167 N E. 
140, 246 N-T, 28'4, 66 A-UR. 1189, 

62 CJ p 284 pjOte 82 . ^ 

93 » U.S —Western ^Unloh Tel Co v 
Coggln, Ind.T, 6& 13T, 16 C.CA. 

231 

^ d J p 234^hofe^ff3 ' ' ’ 

94 . li' Stbne & Cp v.^ Post¬ 

al Tetelraph Cable Co , 87 A 3'19, 
36 R I 498, 46 LRA,NS, 180 
62 CJ p iS^hote 84 * 

95 N’T—^Kefe* S S Co v Radip 
. Gorporaitlon ofi.^netica, 167 NE. 

140l 245i^T .28.4, ,■6.6 AO. R , 1139 
62 CJ p 234 n,o6jBl,8^'.V>i ^ ^ 


96 Colo —^Postal Tel Cetble Co v 
Barwise, 63 P 252, ll Colo App 
328 

N T ■—^Kerr S S Go v Radio Corpo¬ 
ration of America, 157 NB 140, 246 
N’T 284, 66 A.L. R 1139 


97. Ill—^Lewy v W U Tel Co, 7 
NE2d 503, 289 Ill App 622 
Mont—Davenport v ’Western Union 
Telegraph Co, 9 P 2d 172, 91 Mont 
670 

Tenn—W, U Tel, Co v Wood, 191 S 
W 2d 631, 183 Tenn. 204 
62 C J p 234 note 87. 


Preo4«f dsanage i 

In order to wsurant recovery, tele¬ 
graph company nee^ apt, be appHsed 
of eyact loss lively to result from 
dlila^ iU ^eUVerli^ teletrSm —^Dchr- 
ehpi'ir*' \ W<‘ '.‘rii Unf'm TOleg^aph* 

do, ’*2d 172 ' I Moi ' S70 ^ ! 

98 NOb “.r-Smtth T Western Union 

T^.-^Gpt, mi m Neb- 

396 ^ . w 

62 C.J, p 235 note . 

^99. p^ai—Western Union Tel Pqj V;j 
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Merritt. 46 So 1024, 66 Fla. 462, 
127 Am SR 169 

62 C J p 236 note 89 

1 Tex—Western Union Telegraph 
Co V Olivarri, Civ App, 136 SW 
816 

62 C J p 236 note 90. 

2. Ky—W U Tel Co v Ramsey, 
88 SW2d 675, 261 Ky 667, 102 A- 
UR. 641. 

NC—Jolley v Western Union. Tele¬ 
graph Co., 167 SB. 676. 204 N*C 
136, rehearing denied 170 S3 146, 
206 NC 108 

6? C J p 2^6 note 92, 

Pfoflts prevented by de*fendant's 
breach as recoverable damages see 
lnf|a f 3,34 

- 'ih 11 Ipssds dlie to delay or 
' i‘ ! ‘ (I ^ message relating to 
stock marked transaction see infra 

I 221i,j$. 4 ^ 

‘N"4: —lidfcMehamy v. W ’U Tel 
Co, h NTS 2d 666, 192 Mlsc 114 

62 C J p 236 note 93 

Jlaniaffes held not too remote 

^ Where delay in delivering telegram 

I Informing plajLptlff that his buyer 
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tingent < Moreover, the fact that defendant is no¬ 
tified of the probability of such damages does not 
justify the imposition of liability for damages 
which from the ’very nature of the case are pure¬ 
ly speculative and remote 5 

Certainty as to cause While absolute certainty 
as to the cause of the loss is not essential, it being 
sufficient if it IS established 'with reasonable prob¬ 
ability that defendant's breach was the proximate 
cause of the loss,® there can be no recovery if there 
is no legal certainty -whatever that the loss would 
not still have occurred even had defendant duly 
performed its duty^ Thus there can be no recov¬ 
ery if the happening or preventing of the loss, even 
though the telegraph company had performed its 
duty, would still have been dependent on a specula¬ 
tive or contingent future event,® such as the vol¬ 
untary action or inaction of the other party to the 
message,® or of plaintiff himself,!® or of a third 
person,!! where there was no obligation on the part 
of such person to act or not to act, so that it can¬ 
not be said with legal certainty that the loss was 
the result of the telegraph company’s negligence 

§ 211 Avoidable Consequences 

There can be no recovery of damages tor losses or 


Injuries which the Injured person might have prevented 
by the exercise of reasonable efforts after learning of 
the breach of duty on the part of the telegraph company. 

It IS plaintiff’s duty, after learning of the breach 
by defendant, to exercise reasonable diligence to 
make the damages as slight as possible,!® and there 
can be no recovery of damages for losses or in¬ 
juries which plaintiff might have prevented by the 
exercise of reasonable efforts after learning of the 
breach of duty on the part of the telegraph com¬ 
pany !® 

Under this rule there can be no recovery where 
plaintiff could have prevented the loss by going 
to the reasonable expense and exertion of sending 
another message Thus there can be no recovery 
for losses caused by acting on an erroneously trans¬ 
mitted message, where the message is so unintel¬ 
ligible or ambiguous that a reasonably prudent man 
would not have acted without first having the mes¬ 
sage repeated, or telegraphing to the sender,!® 
or where from other circumstances he has reason¬ 
able cause to suspect the correctness of the mes¬ 
sage, but nevertheless acts on it with no attempt at 
verification However, the injured person is re¬ 
quired to incur only a reasonable amount of trouble 
and expense according to the circumstances of the 
particular case,!*^ and he need not disorganize his 


had procured goods to fill contract 
caused plaintiff to buy other goods on 
open market to fill the contract, dam¬ 
ages for the delay based on loss sus¬ 
tained on sale of goods procured by 
buyer plus necessary expenses in 
making such sale were not too re¬ 
mote and speculative—^Postal Tele¬ 
graph-Cable Co V Kaler. 16 SE.2d 
77, 66 GaApp «41 

4 . I>el —Wise v Western Union Tel¬ 
egraph Co, 181 A. S03, 7 WW 
Harr 269 

Ga.—Atlanta Baking Co v Postal- 
Telegraph-Cable Go , 25 S 13.2d 430, 
69 Ga.App 363 

3g:y_-W' U Tel Co V Ramsey, 88 
S W2d 676, 261 Ky 667, 108 A.L.R 
641 

NT—Asper v. W U TeL Co, 800 
NT a 148, 262 App Blr 92S 
92 C,J p 236 note 94 

Sa^mages ^held not too zemote and 
apeonlatlve 

Ga.—^Postal Telegraph-Cable Co v 
Kaler, 16 S.E12d 77, 66 Ga.App 641 
Ill—Lewy V W U Tel Co, 7 NB 2d 
503, 289 ULAPP 922. 

Snle not chtuiged by statute 

Massach ■‘*1' r'llr bringing 
telegraph r u) i i <1 r juriadiic- 
tion of Department of Public Utili¬ 
ties does not increase a company's 
common-la'iv liability In this respect 
—'Do-wling V W U Tel Co, CCA. 
Mass, 92 P2d 864, certiorari denied 


58 set 762, 303 US 660, 82 L. Ed 
1111 

5 NC —^Ne-wsome v Western Un¬ 
ion Telegraph Co, 69 SE 10, 153 
NC 163 

G Iowa.—MePeek v Western Union 
Tel Co, 78 NW 63, 107 Iowa 356. 
70 Am SR 205, 43 LRA 214 
62 C J p 287 note 97 
Uncertainty of cause where message 
is mere step in contractual negotia¬ 
tions see infra § 213 
7 Conn—P Berry & Sons v West¬ 
ern Union Tel Co, 146 A 601, 109 
Conn 871 

62 C J p 287 note 98 
a. Wash.—'Martin v Sunset Tel, 
etc, Co, 6iL P 376, 18 Wash, 260 
6’2 C J p 227 note 9d 
9. S C—Davies v Western Union 
Tel Co. 76 SB, 820, 93 SlC 818 
62 C J, p 287 note 1 

10 US —Alexander v Western Un¬ 
ion Tel Co, CGVa,, 126 E 446 

62 C J p 237 note 2 

11 US —^Dowling V Western Union 
Tel Co , C C A.Mas8 , 92 F 2d 864, 
certiorari denied 68 S Ct 752, 803 
US 660, 82 L.Ed. 1111 

62 C J p 237 note 3 

la Mass —Thayer v W U Tel Co, 
6 NB2d 821, 296 Mass 494 
Mont—Davenpott v Western Union 
Telegraph. Co , 9 P 2d 172, 91 Mont 
670 ' 


Tex—W U Tel Co- v Sweeney, 106 
S W 2a 670, 129 Tex 695 
62 C J p 237 note 6 
Duties of plaintiff where goods have 
been shipped because of defend¬ 
ant's breach see Infra 5 225 
Duty of plaintiff where broker has 
made unauthorized purchase see in¬ 
fra 5 222 

Failure to reinstate deal closed for 
lack of margin see infra 5 222 

Sale of stock Jnstifled 
Where telegraph company delayed 
delivery of telegram advising against 
purchase of stocks, addressee was 
held justified in selling stock immedi¬ 
ately after learning of defendant's 
failure to deliver message—Daven¬ 
port V Western Union Telegraph 
Co , 9 P 2d 172, 91 Mont 670 

13- Tex.—U Co v Sweeney, 
106 SW2d 670, 129 Tex. 696 
62 CJ note 6 

14. Tex—'Western Union Tel Co. v 
Jeanes, 31 SW 186, 88 Tex 280 
62 CJ^p 288 note 7 

15 Ga.—^Manly Mfg Co v Western 

union Tel CC„ 31 SB l50, 105 

C^a. 236 ^ 

62 C J p 238 note 8 

16 . Ill, —Western Union Tel Oo v 
Wright, 18 IllApp ,837 ^ 

17 Mass*—Thayer v W U TeL Co„ 
6i KlEl2d 821, 296 Mass. 494 
62 C.J p 238 note lOl ! ^ 
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business or put himself in a humiliating position or 
m one involving loss of honor and respect 

If a reasonably prudent man would have acted 
on the erroneous message without making inquiry 
as to Its correctness, plaintiff is not precluded from 
recovenng for losses caused by his reliance be¬ 
cause he has failed to have the message repeated 
or has failed to send a message of inquiry to the 
sender If plaintiff suspects a mistake and in¬ 
quires about the correctness of the message of an 
agent who has the message repeated, and then as¬ 
sures plaintiff that it is all right, plaintiff m there¬ 
after relying on the message is not guilty of neg¬ 
ligence as a matter of law 20 in order to minimize 
his damages, plaintiff cannot be compelled to accept 
a proposition which will result in a waiver of his 
right to actual damages 21 

Expenses of avoidance recoverable Where plain¬ 
tiff has properly gone to expense to minimize the 
loss, such expenses are properly recoverable as 
damages, since defendant’s breach is the proximate 
cause of their incurrence 22 However, where the 
expenses incurred are not shown to have any con¬ 
nection with, or are not proportioned to, the con¬ 
sequences of the defendant’s wrongful acts, such 
expenses are not recoverable as damages 23 


RADIO & TELEVISION §§ 211-213 

§ 212. -Performance of Agreement Re- 

sultmg m Loss 

In order to minimize damages, performance or non¬ 
performance of a contract may or may not be required 
or approved, according to the circumstances and the 
terms of the contract. 

Plaintiff, in order to relieve defendant from lia¬ 
bility for losses which will occur thereunder, need 
not rescind or break a contract which has been 
entered into as a result of the breach by defendant, 
and before the breach of duty was discovered 24 
According to some cases, if plaintiff performs the 
agreement in good faith in order to settle the dis¬ 
puted claim of the other party, he may recover the 
losses thus sustained, although the agreement is 
not technically legally binding and enforceable,25 
but It has been held that, if the apparent agree¬ 
ment is not a legally binding contract and is per¬ 
formed voluntarily by plaintiff, at a loss, in order to 
maintain his credit or business standing, there can 
be no recovery from defendant for such loss 26 
Although there is a legally binding contract if it 
gives plaintiff the election of either performing or 
paying a certain sum as damages, and the stipulated 
sum is smaller m amount than the loss which would 
be incurred by performance, plaintiff cannot per¬ 
form and hold defendant for the larger amount, but 
can recover only the stipulated sum 27 


3 Particular Cases and Types of Messages 


§ 213 Messages Relating to Contracts 

Even though a telegraph company's breach of duty 
might have prevented the consummation of a contract, 
ordinarily there cannot be a recovery for losses which 
would not have been Incurred, or profits which would 
have been made, had the contract been completed, where 
the message relating ta the proposed contract la neither 
an acceptance of a previous offer nor Itself a definite offer 

Although defendant’s breach of duty might have 
prevented the consummation of the contract, there 


cannot, as a general rule, be recovery for losses 
which would not have been incurred, or profits 
which would have been made, had the contract 
been completed, where the message relating to the 
proposed contract between plaintiff and another 
person is neither an acceptance of a previous offer 
nor itself a definite offer, but only a step in ne¬ 
gotiations,28 such as an invitation for an offer,29 
a mere price quotation,2® a request for a quotation 


18. Mass —Thayer v W TJ. Tel Co , 
supra, 

19 Ark-—■Western Union Telegraph 
Co V, Ft. Smith Body Co, 8 S W 
2d 345, 176 Ark. 496, 67 ALK 39 
C J p 288 note 11 

80. Iowa.—BCasbrouck v Western 
* Union Tel, Co, 77 NW, 1034, 107 

Iowa 160, 70 Am S It 181 

81. Wash—^Bentley v Western Un¬ 
ion Telegraph. Co., 17'2 P 1172, 102 
Wash' 483. 


83. Tex.—‘Postal Tel Co v Bevy, 
CivApp, 102 SW 134 


Del —Wls,e 
TelegraiSh Co 
Harr ^09. ^ 


y Western Union 
, 181 A 302. 7 "V^W 

K .. tv; 


24. Tex'^—Way Engineering Co v 
Western Union Tel Co, Clv,App„ 
26 S W2d 661 

62 C J p 239 note 16 

25. Ark.—^Western Union Tel Co, v 
Osborn, 206 SW 64, 136 Ark. 68, 

62 ChJ p 2=39 note 17 

26 N T —^Aonerop Travel Bureau v 
Postal Telegrap^i Cable Co,. 262 N* 
TS 304, 146 Misc. 691 

62 C J p 239 note 18, 

27 Tex,—Western Uul6n Telegraph. 
Co V Southwie]^ Civ App, 214, 

W 987, reversed on other grounds 

' 41 Sdt 446, 265 US 566. 66 L Ed 

788 ^ ^ ’ 

isB. Y. a$, 
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CCAMass, 92 P2d 864, certio¬ 
rari denied 68 S Ct 7’62, 303 US 
650, 82 CEd llill 

N T —Corpus Juris cited in MoMena- 
my V W U Tel Co, S3 NY.S2d 
666 , 567, 192 Miac 114 
62 C J p 239 note 21 

.88- U,® —iPowllng V W U Tel Co , 
C CA.Mass„ 9^ P 2d 864, certio- 
rai:! denied 68 S Ct. 752, 303 US 
660, 82 L Ed, 1111 
62 0 J p 239 note 22 

'SO; Ky—Western Union Telegraph 
Co V T C Caumlssar & Sons. 169 
SW 1026, 160 Ky 669 
Miss —^Postal Telegraph & Cable Co 
V, C W, Crook & Co, 63 So 860, 
I 106 Miss 175. 
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of pnces,^^ an insufficient offer,5- a mere notice of 
an opportunity to make a contract,an answer to 
an agent’s inquiry as to whether a certain price 
would be accepted if an offer were made,S'* or the 
rejection of an offer s® However, in several cases 
It has been held that, where plaintiff has shown by 
satisfactory evidence that a contract would even¬ 
tually have been consummated had defendant duly 
transmitted and delivered a message which is but an 
invitation for an offer, there can be a recovery for 
profits which would have been made,®® or losses 
which would not have been incurred,®'^ had the con¬ 
tract been consummated. 

§ 214. - Message an Offer 

According to some authorities, where the message Is 
an offer there can be no recovery of compensatory dam¬ 
ages for losses which would have been avoided had the 
contract been consummated 

While there is no dissent from the proposition 
that damages cannot be recovered for breach of 
duty with respect to the transmission or delivery 
of an offer, where it is satisfactorily shown that 
the sendee would not have accepted the offer even 
had the message been duly transmitted and deliv¬ 
ered,®® or where there is no satisfactory proof to 
show that the offer would have been accepted even 
had defendant duly performed,®® in some cases it 
has been held without qualification that, where 
the message is an offer, there can be no recov¬ 
ery of compensatory damages for losses which 
would have been avoided had the contract been 
consammated,^® even though the sendee testifies 
without contradiction that he would have accepted 
the offer had the message been duly transmitted or 
delivered,*®- 

In a considerable number of cases, hoiyever, com¬ 
pensatory damages have been allowed for losses 


which would not have occurred had the contract 
been completed where it satisfactorily appears that 
the offer would have been accepted and the con¬ 
tract consummated had defendant duly performed 
its duty with respect to the transmission or de¬ 
livery of the message Where plaintiff’s loss 
would have resulted from defendant’s breach irre¬ 
spective of whether the offer were accepted, such 
loss may be recovered without a showing that the 
offer would have been accepted 

§ 215. -Message an Acceptance 

In some jurisdictions there can be a recovery of 
damages for losses sustained as a result of the telegraph 
company's breach with respect to a message which con¬ 
stitutes an unconditional acceptance of a definite offer 

Where defendant’s breach with respect to a mes¬ 
sage which constitutes an unconditional acceptance 
of a definite offer prevents the completion of a bind¬ 
ing contract, plaintiff is entitled to recover for 
losses he would not have sustained had the con¬ 
tract been made and consummated.** Since, how¬ 
ever, as discussed in Contracts § 52, a contract 
binding on the sendee, may be completed by mere 
delivery of the message of acceptance to the tele¬ 
graph company without regard to whether it is 
properly or promptly delivered to the sendee, it 
has been held that in such a case there can be no 
recovery from defendant for losses resulting from 
nonperformance of the contract by the sendee, 
although the sendee’s refusal to perform is caused 
by defendant’s breach of duty,*® but in other cases 
It has been held that the sender may recover from 
the telegraph company for such losses despite the 
fact that he would also have had a right of ac¬ 
tion agamst the sendee.*® If alleged message 
of acceptance is not in all respects unconditional, 
but IS m effect a counter offer, the same rules ap- 
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Tel Co, 96 Isr.W 645, US Wls 
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37 Elan —Cain v Western Union 
Tel Co„ 138 P 874, 89 Kan. 797 

38. Tex—Western Union Telegraph 
Co V Satterwhite, OivApp, 300 
SW 218 

62 C.J p 340 note 32 

Error In transmission of offers to 
purchase and sale see Infra ( 225 
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ply as with respect to the case where the message 
IS an original offer 

§ 216 - Employment Contracts 

Generally, where a telegraph company causes a loss 
of the benefits of an employment contract, the Injured 
person la entitled to recover the amount which the pro¬ 
spective employer would have been bound to pay him, 
less any amount earned or which could have been earned 
in mitigation of damages 

As a general rule, if, because of defendant's 
breach, plaintiff is prevented from obtaining the 
benefits of a contract of employment, he is en¬ 
titled to recover as damages the amount which the 
other party would have been legally obliged to pay 
him under the contract less what he actually made, 
or could, in the exercise of reasonable diligence, 
have made, in similar employment during the cor¬ 
responding time 

It 19 held, however, that if the message is a 
mere inquiry as to whether plaintiff desires or will 
accept employment,^® or is an answer to such an 
inquiry,defendant’s breach is not, with sufficient 
certainty, the proximate cause of the loss of em¬ 
ployment so as to entitle plaintiff to recover com¬ 
pensatory damages therefor, but there is some au¬ 
thority to the co-ntrary If plaintiff was already 
employed under a contract consistently with which 
he could not have accepted the employment alleged 
to have been lost through defendants negligence, 
such negligence will not be regarded as the prox¬ 
imate cause of the loss so as to entitle plaintiff to 
recover ^2 

No damages can be recovered for wages beyond 
the penod the employer would have been legally 
bound to employ plaintiff under the terms of the 


prospective contractus Thus, where no time is 
specified for the duration of the employment so 
that plaintiff could have been discharged at any¬ 
time by the employer, it has been held that only 
nominal damages can be recovered,^4 but m other 
cases it has been held that if plaintiff was to be paid 
a stipulated sum per day or month he is entitled 
to recover at least the salary for that period 
and it has been held that, although a message of¬ 
fering a league baseball player so much per month 
contains nothing to show that it is an offer for 
more than a month’s employment, defendant is put 
on notice that league clubs contract with their play¬ 
ers for the season and not by the month, so as to 
render defendant responsible in damages for loss 
of a season’s wages 5® 

Although the penod of employment is so uncer¬ 
tain as to render compensatory damages not re¬ 
coverable, if defendant’s breach causes plaintiff to 
make a fruitless journey after such employment, 
plaintiff is entitled to damages for travelmg ex¬ 
penses and time lost from his usual employment.®'^ 

§ 217 -Building Contracts 

The measure of damages where a building contract I« 
lost by nondelivery of a message containing the sender’s 
bid for the work is the difference between the amount 
of the bid and what it would have cost the sender to 
erect the building 

Where a building contract is lost by the nondeliv¬ 
ery of a message containing plamtifTs bid for the 
work, the measure of damages is the difference 
between the amount of the bid and what it would 
have cost plaintiff to erect the building according 
to the plans and specifications on which the bid 
was based.®® 
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§ 218. Messages Relating to Sales and Ex¬ 
changes 

Recovery of compensatory damages for losses or 
injuries sustained as the result of a wrong or 
breach committed in the transmission or delivery 
of messages relating to sales and exchanges is dis¬ 
cussed infra |§ 219-222. 

Examine Pocket Parts for later cases. 

§ 219, - Loss of Sale 

The measure of damages recoverable where the tele¬ 
graph company's breach has caused a loss of sale usually 
Is the difference between the price the seller would have 
obtained and the definitely ascertainable market value of 
the property at the time when the seller was apprised of 
the fact of the loss of the contract 

In cases where the subject matter of the sale, 
which has been lost because of defendant’s breach, 
has a definitely ascertainable market value, the 
usual measure of damages is the difference between 
the pnee plaintiff would have obtained had defend¬ 
ant duly performed and the market value of the 
property at the time when plaintiff knew of the 
loss and had opportunity by the exercise of reasona¬ 
ble diligence to make a sale of the property in or¬ 
der to minimize his loss When there is no mar¬ 
ket for the subject matter of the sale at the place 
where it is held, the measure of damages is the 
difference between the contract price and the value 
of the property at the nearest market, together 
with the expense of transporting it there If 
the subject matter has no readily ascertainable mar¬ 
ket value, the measure of damages is the difference 
between the contract pnee and the best price at 
which the property could be sold by the exercise of 
reasonable diligence 

Where it is necessary to keep the property an 
additional length of time and transport it in or¬ 
der to obtain a market, the damages will include 
the necessary expenses of keeping the property^^ 
and the costs of transportation 63 Also, plaintiff is 
entitled to recover any necessary expenses of the 
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new sale If the sale which has been prevented 
was a direct transaction between the parties, but 
the new sale is made through a broker who charges 
a commission, this charge is a recoverable item of 
damage 

Penshable commodities Where defendant’s neg¬ 
ligence prevents the sale of a perishable commodity 
and the entire property perishes and is lost before 
another sale can be made, the measure of damages 
is the value of the commodity at the time and place 
of delivery, with interest, less the proper charges 
for transportation,66 but if plaintiff could have, by 
the exercise of reasonable diligence, made a sale 
before the deterioration or destruction took place 
there can be no recovery for such loss 6^ 

Where purchaser stiU hound According to some 
authorities, where the purchaser has become bound 
by the seller’s giving his message of acceptance to 
the telegraph company, but the purchaser refuses to 
perform his contract because of delay or nondeliv¬ 
ery of the message, the seller cannot recover for 
losses sustained by selling to other persons at less 
than the contract price®* or by letting the purchaser 
have the property at the market price to which it 
has declined since the making of the contract,6^ 
but there is authonty to the effect that the seller 
may recover from the telegraph company despite 
the fact that the purchaser could have been legally 
held for the losses 

Sale a resale Where plaintiff does not own the 
property to be sold but has entered into a contract 
to purchase it from a third person for purposes of 
resale, he is entitled to recover the difference be¬ 
tween the price at which he would have sold and 
the price at which he has contracted to purchase 
from the third person 

§ 220 - Loss of Purchase 

The measure of damages in an action for loss of a 
purchase caused by a telegraph company's breach or 
wrong generally Is the difference between the contract 
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price and the actual or market value of the goods at the 
time and place of delivery 

Where defendant’s negligence has resulted in the 
loss of a. purchase hy plaintiff, plaintiff is in gen¬ 
eral entitled to recover the difference between the 
price at which the purchase would have been made 
had defendant duly performed and the market or 
actual value of the property at the time and place 
of delivery,or, according to some cases, the 
price which plaintiff was, or would have been, com¬ 
pelled to pay at the same place in order, by the 
exercise of due diligence after notice of the 
breach, to obtain property of like quantity, quality, 
and species,*^3 and, under either rule, an actual pur¬ 
chase of like property is not necessary If, be¬ 
cause of delay in delivery of a message, a purchase 
is made later, and at a higher price, than it would 
have been had the message been duly delivered, the 
measure of damages is the difference between the 
price at which the purchase was actually made and 
the price at which the purchase would have been 
made had the message been promptly delivered"^ 5 

Message mere order Where the message is a 
mere order of goods which the sendee could ac¬ 
cept or reject as he sees fit, there is authonty to 
the effect that defendant’s breach with respect to 
the transmission or delivery of the message causes 
plaintiff no losses for which compensatory dam¬ 
ages can be recovered,'^® but where it is shown 
that the sendee would have accepted and filled the 
order had the message been duly transmitted and 
delivered, plaintiff has been held entitled to recover 
compensatory damages for the loss of his pur¬ 
chase,and, where the order would have amount¬ 
ed to an acceptance of an offer previously made 
hy the addressee had the message been duly deliv¬ 
ered, compensatory damages can be recovered ^8 

Expected tncrease %n vdlue because of plaintiff's 
efforts No recovery can be had for profits which 
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plaintiff might reasonably have expected to make 
by increasing the value of the property through 
his own efforts,'^^ 

Purchase for resale Where the property has no 
definitely ascertainable market value and plaintiff 
expected to benefit from the purchase only by sub¬ 
sequently selling It at an advance to some possible 
purchaser, no compensatory damages are recovera¬ 
ble since they are too remote and speculative 
i If, however, defendant’s breach deprives plaintiff 
of the purchase of property which he has a contract 
to resell at a profit, plaintiff is entitled to recover the 
difference between the price at which he would have 
purchased had defendant duly performed and the 
pnce at which he could have resold Even though 
there is no definite contract for a resale, it seems 
that, where plaintiff is a dealer in the commodity, 
he can recover for profits which would have been 
made on a resale where it is shown with reasonable 
certainty that a resale would have been made at a 
certain advanced pnce,82 -but it has been held that 
if defendant is not put on notice the damages can 
be measured only by the market value at the place 
of purchase or delivery, and there can be no recov¬ 
ery for profits which would have been made by re¬ 
selling at a higher market value existing at some 
distant and undisclosed point to which it was in¬ 
tended to ship the property for resale 

§ 221. - Loss of Exchange 

Where a telegraph company’s breach or wrong causes 
the loss of a contract for the exchange of property, the 
measure of damages Is the difference between the re¬ 
spective values of the properties which were to be ex¬ 
changed. 

Where, instead of a sale or a purchase, a tele¬ 
graph company’s negligence causes plaintiff to lose 
a contract for the exchange of property, the meas¬ 
ure of damages is the difference between the value 
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f the property which, under the contract, plaintijff 
ould have obligated himself to surrender and the 
Eilue of the property \v hich he would have received 
t return ** 

222. -Transactions with Broker or 

Agent 

a Loss of principal 

b Loss of commissions or sale to broker 
or agent 

a. Loss of Pronapal 

Where a broker or agent makes a purchase at a 
fgher price or a sale at a lower price than would have 
een made had the telegraph company properly per- 
ormed, the measure of damages recoverable by the 
rlncipal is the difference between the market price at the 
ime the sale or purchase would have been made had the 
ompany duly performed and the price at which the 
purchase or sale was or could have been made in the 
txercise of reasonable diligence 

In accordance with the rule that no recovery can 
le had for profits which are speculative and con- 
ingent, it is usually held that, where, because of 
L breach with respect to transmission or delivery of 
i message directing a broker to buy or to sell short, 
he order is not executed, the sender cannot recover 
LS damages the profits which he might or might 
lot have made, depending on the manner m which 
le would have exercised his judgment as to re- 
lelling or covenng the short sale,®® but if, because 
>f breach in the transmission or delivery of a mes¬ 
sage ordenng a broker or agent to purchase, the 
Durchase is made at a higher price than that at 
ivhich it would have been made had the message 
Deen duly transmitted or delivered, the recoverable 
neasure of damages is the difference between the 
market price at which the purchase would have 
Deen made had defendant duly performed and the 
market price at which the purchase was actually 
nade Also, if, because of breach with respect 
0 a message ordering a broker to sell, the sale is 
lot made until a subsequent time when the market 
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price has declined, the damages recoverable are the 
difierence between the market price at the time 
the sale would have been made had the message 
been duly delivered and the price at which the sale 
was, or could be, made in the exercise of reason¬ 
able diligence,®'? provided they are within the con¬ 
templation of the parties 

Message directing principal to ship Where, be¬ 
cause of delay m delivering a message from the 
agent or broker directing the principal to ship the 
property at once for sale on the market, the ship¬ 
ment IS not made until several days later than it 
would have been and the property is sold at a de¬ 
creased market price, the measure of damages is 
the difference between the market value on the day 
the properly would have been sold had the mes¬ 
sage been promptly delivered and the market price 
at the time when plaintiff is subsequently able to, 
and does, put the property on the market 

Notice to put up margin Where a broker has 
closed out plaintiff’s margin transaction because 
of defendant’s negligence in delivering a message 
requesting additional margins, the measure of dam¬ 
ages IS the difference between the price at which the 
deal was closed and the price at which plaintiff 
could have reinstated the transaction within a rea¬ 
sonable time after notice that it was closed 

Sale at unauthorized price Where an order to 
sell is erroneously transmitted so as to state a pnee 
lower than that actually authorized, and a sale is 
made by the agent at such lower price, plaintiff is 
entitled to the difference between the erroneously 
stated price and the fair market value of the prop¬ 
erty at the time and place of sale Plaintiff, on 
discovering that the broker has made a sale at 
such unauthonzed lower price, may seek to mini¬ 
mize his loss by repurchasmg at the best price pos¬ 
sible and hold defendant liable for the difference be¬ 
tween that price and the price at which the sale 
was made where the repurchase price is less than 
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the authorized price but more than the price at 
which the sale was actually made 

If the broker has contracted to sell at a lower 
price erroneously transmitted, but plaintiff discov¬ 
ers the mistake before delivery of the property and 
completion of the sale, but nevertheless performs 
the contract at the lower price in order to keep his 
credit good, he cannot recover from defendant the 
difference between the price actually authorized 
and the lower price erroneously transmitted and 
at which the sale was made where he is not bound 
by the erroneous message, since in such case the 
loss IS the result of his own voluntary act ^2 

Purchase at unauthorised price If, because of 
error in transmitting an order to purchase, the agent 
makes a purchase at a higher pnce than is actually 
authorized, the measure of damages is the excess of 
the price paid because of the error over the market 
value at the place where the purchase was made,^^ 
not to exceed, however, the difference between the 
authorized price and the price paid 

Unwanted purchase Unless the view is taken 
that plaintiff could have prevented loss by repudiat¬ 
ing the unauthorized purchase immediately on its 
discovery,®® defendant, where its breach in trans¬ 
mission has resulted in the broker’s making a pur¬ 
chase not actually authorized by plaintiff, is liable 
not only to relieve plaintiff of the unwanted pur¬ 
chase, but also to pay all costs, including the bro¬ 
ker’s commissions for making the purchase 

Where, because of delay in delivering a message 
ordenng an agent to cease making purchases on 
an exchange, the ageijt has made some purchases 
which are not wanted, it is the duty of the agent 
as soon as he discovers that fact to notify the pnn- 
cipal of th,e unwanted purchases, and the recovery 
of the principal cannot exceed the amount, if any, 
which he would have lost by selling the property at 
the market price prevailing at the time when, in 


the exercise of reasonable promptness, the agent 
could have notified him of the delay and purchase, 
and received back instructions from him to make 
the sale If the unauthorized purchase is rati¬ 
fied and closed at a profit to plaintiff, there can be 
no recovery for profits which might have been 
made had the order actually intended been correct¬ 
ly transmitted, since such damages are too specu¬ 
lative 

Unauthorized sale Where, because of defend¬ 
ant’s breach in transmitting an order to sell, the 
broker makes an unauthorized sale, and, on discov- 
enng the breach, plaintiff repurchases to cover the 
sale, but in the interval between the selling and the 
repurchase the property has advanced in pnce such 
advance is the measure of damages,^ and it is im- 
matenal that the pnce subsequently declines and is 
lower than the sale price at the time delivery is 
to be made under the unauthorized sale 2 

Transaction in futures If the message relates 
to an illegal transaction in futures, no recovery can 
be had for losses growing out of the transaction.® 

b. Loss of Oommissioiis or Sale to Broker or 
Agent 

Where, as a direct and proximate result of a telegraph 
company's breach or wrong with respect to the delivery 
OP transmission of a message from the principal ordering 
a purchase or sale, the broker or agent loses a com¬ 
mission, the measure of damages recoverable by the 
broker or agent is the amount of the commission so lost 

Where the direct and proximate result of de¬ 
fendant’s breach is to cause a broker or agent to 
iorego the amount of his commission on a sale,^ 
or to defeat a sale or purchase which the message 
would have effected and on which plaintiff as agent 
or broker would have earned a commission,® he may 
recover from defendant the amount of the'commis¬ 
sion so lost, but if the loss of commissions was not 
the certain proximate result of defendandMbf^adi,® 
or not within the contemplation of the^ parties,'^ 


92 NT—Weld V Postal Telegraph 
Oable Co, 92 Nfe. 415, 199 NT 
88 * 


97 Va—^Washington, etc, Tel Go. 
V HobsoEL, 15 Gratt 122, 56 Va. 
122 


Losses growing out of illegal collat¬ 
eral transactions generally see in¬ 
fra 5 M 7 


93 MisSd—Shinglour Vi. Western Uni- 
iop. Te;L COp, ;L| 426. -72 Mis^ 

108(1. '48 6b4, 30 LRA- 

444. 

94. Mo —Jackson v Western Union 
Teaegraph' Co , 160 IS^W. 801, 1T4 
•hfloAPP 70 i 
62 aj p 245 note 91 
95 Tex—Western Uniofi Teh, Cp. 

V Spivey,'83 Stf 364, 98 Tejc: 008 
62 C J p''245 nofe*92‘'' ■* 

96- Ky—V Western Union 
Telegrapht ©o164 34J8, 18® 

62 J p 246- not! 53 . '' .' v 

86 C J S.—16 


93. til—Western Union Tel Co v 
North Packing, etc,, Co, 6 8 N E 
968, 188 fll see, LRiA 274 

99 Ark.—James v Western Union 
Tel Co, lill SW 270, 86 Ark. 339 


4^ Pa.-^oshU:A iL Bailey & Co v 
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736jf aM Pa. 622, 19 AnnCas. 

895^ 

62 G J P 246 note 2 
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^ Tel Co, 113 N.W 819, 187 Iowa 
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I Cable Go, 161 P 21, 27 CalApp 
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174: Tex—Western Union Tel Co v 
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plaintiff has shown such want of good faith 
/ard his principal that he would have had no 
ht to a commission,® there can be no recovery 
m defendant 

Vhere a broker is entitled to hold his principal 
only such purchases as he notifies him of, and 
nessage notifying the principal of purchases is 
oneously transmitted so as to inform of fewer 
■chases than actually made, and because of this 
principal refuses to take the purchases in ex- 
s of those stated in the erroneous message, and 
broker is compelled to sell on a declining mar- 
, his damages are the difference between the 
ce the principal would have paid had the mes- 
e been correctly transmitted and the price for 
ich the broker sold ^ 

J23. Messages Relating to Debts, Loans, 
and Advances 

a Loss of debt 

b Failure to obtain loan or advance 
a Loss of Debt 

Where a debt Is lost In whole or in part as a proxi- 
e result of a telegraph company's breach or wrong 
imitted In the delivery or transmission of a message, 
amount so lost with Interest is the measure of dam- 
8 where such loss is reasonably within the contempla- 
I of the parties 

Vhere defendant’^ breach of duty proximately 
ises plaintiff to lose in whole^o or in part^i a debt 
ich otherwise would have been collected, the 
ount so lost, with interest, is the recoverable 
isure of damages, where such loss is reason- 
y within the contemplation of the parties There 
, of course, be no recovery if plaintiff might 
e lost his debt even had defendant duly per¬ 
med ^2 

Message to stop payment of check to defunct 
ecitng bank Where the bank to which a check 
been given for collection fails and the payee 
^eupon telegraphs to the drawer of the check 
itop pa 3 Tiient at the drawee bank, and defendant 
hgently neglects to deliver the message m time 
the drawer to stop payment, the losses resulting 
m payment of the check to the defunct bank are 


not so dependent on a speculative or contingent 
event as to be unrecoverable damages, for the prob¬ 
ability that the drawer will observe the instruction 
to stop payment is so legally certain that it cannot 
be said that the damages are speculative, or that the 
negligence of defendant was not the proximate 
cause 

b Failure to Obtain Loan or Advance 

Where loss or injury results from the failure to re¬ 
ceive a loan or an advance which was caused by the 
breach or wrong of a telegraph company, the measure 
of damages recoverable is the amount of the loss or in¬ 
jury sustained 

Where, in order to prevent a sacrificial sale of 
his property to pay a maturing debt, plaintiff ap¬ 
plies to the sender for a loan and requests that 
immediate notice of his decision be given by tele¬ 
gram, and the sender replies by wire that the loan 
will be made, but because of defendant’s negligent 
delay in delivering the message plaintiff concludes 
that the loan will not be made and sells the property 
at a sacrifice, plaintiff is entitled to recover the dif¬ 
ference between the actual value of the property 
and the amount for which it was sacrificed 

A message from a wife to her husband inform¬ 
ing him that a child is sick and that money is need¬ 
ed gives notice of its urgency, and for nondelivery 
there can be recovered as within the contemplation 
of the parties damages for physical and mental 
breakdotvn of the wife who attempted for a long 
period to nurse the child alone because no money 
was received due to nondelivery of the message 

§ 224. Unnecessary Tnp Resulting from 
Breach of Contract 

Compensatory damages are recoverable for the actual, 
reasonable, and necessary expenses incurred, the value 
of the time lost, and foe the trouble and inconvenience 
occasioned by the taking of an unnecessary trip proxi¬ 
mately caused by a telegraph company's breach or wrong, 
provided the company Is put on notice that such a trip 
will probably result from the breach or wrong. 

Where defendant is put on notice that a breach 
of duty on its part will probably result in, and its 
breach does proximately result in, the makmg of a 
tnp which would not otherwise be made, the nec¬ 
essary and reasonable expenses of the tnp are a 


f^addell, 103 SW 1120, 47 Tex. 
vApp 61 
' J p 246 note 5 

rex—Western Union Tele&raph 
» V Holcomb, Civ App , 263 S W 
8 

Ua—^Western Union Tel Co v 
llton, 43 So. 496, 63 Fla. 4S4, tt26 
qSR 1077, 11 UR,A,NS, 6S0 


10 SC —Baird v Western Union 
Tel Co. 60 SE 696, 79 S C 310 
62 G J p 24'7 note 9 

11 . Neb—Western Union Tel, Co v 
Beals, 76 NW 90^, 66 Heb 416, 71 
Am SR 682 
62 C J p 247 note 10 

12 Wis—Hartstein v Western Un¬ 
lion Tel Co, 6'2 2SrW 412, 89 Wis 
531 
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App. 716 
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Co V Lawson, Wash,, 182 P 369, 
105 CCA. 461 

IS Tex ^Western Union Telegraph 
Co V Burl^ Clv^App,, 147 SW 
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rcco\erable item of damage,^* as is also the value 
ot the time lost m taking the unnecessary trip 
There can be no recovery for such items where de¬ 
fendant was not sufficiently apprised of their prob¬ 
ability as to bring them within the contemplation of 
the parties,^® or where they are not certainly the 
proximate result of defendant’s breach,as where 
the trip wouid have been,^^* or might have been,-^ 
taken even had defendant duly performed Re¬ 
covery can be had only for losses or expenses which 
plaintiff has actually incurred or sustained ,22 and 
there can be no recovery for what it would have 
cost any person in general to have made the trip,23 
or for time spent in making the unnecessary trip 
where plaintiff nevertheless has received his regu¬ 
lar salary from his employer 2 ^ 

Expenses of a trip have been denied plaintiff on 
the ground that the unnecessary trip could have 
been avoided had he taken the precaution of send¬ 
ing another telegram,25 but if the circumstances 
are such that a reasonably prudent man would have 
no reason to believe that the necessity of the trip 
could have been avoided in this manner plaintiff 
will not be denied recovery because he failed to 
take such step to avoid the loss 25 

Trouble and inconvenience of trip It has been 
held that plaintiff may recover compensatory dam¬ 
ages for the trouble and incon\ emence of the un¬ 
necessary trip as an item distinct from loss of 
time and expense incurred 27 

§ 225. Errors m Transmission 
a In general 

b Offers to purchase and orders 
c Offers to sell 


a. In (Seneral 

Compensatory damages are recoverable for ail ioases 
which are the natural and proximate result of action 
taken In reliance on an erroneously transmitted message, 
provided such losses could not have been avoided by the 
exercise of reasonable diligence 

As a general rule, plaintiff is entitled to re¬ 
cover for all losi>es sustained as a natural and 
proximate result of action taken in reliance on a 
message which has been incorrectly transmitted by 
defendant,23 but not losses which plaintiff, after 
discovery of the mistake, had an opportunity to 
avoid by the exercise of reasonable diligence 29 

^fessage acceptance of offer. Where the message 
15 the acceptance of an offer to sell property, and as 
erroneously transmitted it accepts property less 
in quantity than that offered and intended to be 
accepted, the measure of damages is the difference 
between the price at which the sender would have 
obtained the balance of the property had the mes¬ 
sage been correctly transmitted and the price at 
which he was able to obtain it elsewhere by the 
exercise of reasonable diligence 30 

Message directing master as to fuel for voyage. 
Where a message from the owner of a vessel to 
the master directing the latter as to the amount o£ 
coal to take on board for a particular voyage is er¬ 
roneously transmitted so as to state a lesser amount 
of coal, which the master relies on, and as a re¬ 
sult the vessel runs short of fuel before reaching 
port, plaintiff may recover as damages the value 
of hatches and other parts of the vessel which are 
burned in order to provide fuel, the costs of radio¬ 
grams which are sent for aid, and the hire of tugs- 
which are needed to get the stranded vessel finally 
into the port of its destination.® ^ 


18. Ala.—Weatern Union Telegraph 
Co V. Favish, 71 So 183, 196 Ala 

4 

62 C J p 247 note 15 

17 Ill—Lewy v W U Tel Co, 7 
NE2d 603, 289 Ill App 622 

62 C J p 248 note 16 

18 Minn—^Eolllner v Western Un¬ 
ion Tel Co, 147 N-W 961, 126 
Minn 122, 62 LILA .NS, 1180 

62 C J p 24$ note 17 

19. N T —Di V'ice v Western Union 
Tel Co, 214 NTS 656, 127 Misc 

5 

6 ^ C J, p 248 note 18 

20 Tex—Western Union Tel Qo v 
Fatten, CivA.pp, 65 SW 973 

^&2 C P 34$ note 

21 ' U S —^Alexander v Westetuf Un¬ 
ion Tel Co, oeva, 126 F 446 

Ill—Smith v Wester^,Union 37el Co, 
164 111 App 499 
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22 . Iowa.—Salttn^rer v Weatenii Un- 
ton Tsi; |2 q, . i 


23. Iowa—Salinger v Western Un¬ 
ion Tel Co , supra, 

Xf plaiutlir rides on pass, there 
can he no recovery for transporta¬ 
tion—Salmger v Western Union Tel 
Co , supra 

24. Mo—^Lee V, Western Union Tel 
Co, 61 Mo App 376 

2&. Ill —Smith V Western Union 
Tel Co, 164 Ill App 499 
Miss—Hilley v Western Union Tel 
Co, 37 So 86 Miss 6>7 

26 Miss —Duncan v Western Union 
Tel Co, 47 So •562, 93 Miss 600 

62 CJ p 248 note S6 

27 Kan,—^McInturfC v Western Un¬ 
ion Teiegraph Co^ 106 F >28^ 83, 
Kan 476^. 

28. SC'— ?El!ays V Western Unfon 
Tel, Ob, 48 SB. 608, 70 Sa 16, 
106 AmS.R. 731, 67 LILA. 481 
^2 C J P note' 28 

29 .. MOi—fearringrton r* H^estem un^ 


Ion Telegraph Co, 174 S;.W 169, 18T 
Mo App 680 
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drotmistaiioes held aot to warrant 
jttitigation. 

In dealers' action against telegraph 
company for loss sustained when 
their agent bought cream from farm¬ 
ers at an increased price due to error- 
in transmission, of message, dealers 
were not regnlred to deduct amount 
of overpayment to each farmer from 
amount to be paid farmer on a later- 
settlement in order to minimize de¬ 
fendant's damages, where there was 
evidence that each payment was ac- 
' cepted as a final settlement —Thayer 
' V W U Tel Co,, 6* NJS3 2d 821, 296; 
Mass 494 

^30? Kan,—Shawnee Milling Coi v 
Fostal Tel-Cable Co., 166 P 493, 
s AOl Kan 307, L.ILA,1917P 844 

,31. Ala—Mobile M & G S S Co 
V. Fostal TeL-Cahle Co... 114 So 17 
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b* Offers to Purchase and Orders 

Whertt the sender hss sustained an actual loss as a 
proximate result of a telegraph company's error In the 
transmission of a message concerning an offer to pur¬ 
chase or an order for goods, such loss may be recovered 
from the telegraph company notwithstanding the sender’s 
right of action against the sendee for breach of contract 

Where a messag'e ordering' or offering to pur¬ 
chase property is erroneously transmitted so as 
to state a price higher than that actually offered, 
or to call for more goods than are actually or¬ 
dered, and the sendee in reliance thereon ac¬ 
cepts the erroneous offer and enters into collateral 
contracts to supply the order,^^ or ships an ex¬ 
cess quantity of goods, ^5 and thereupon suffers loss 
"because of the sender’s refusal to pay the higher 
price or accept the excess goods, such loss may 
"be recovered from defendant telegraph company 
although plaintiff sendee would also have a right 
of action against the sender for breach of contract 
If, however, despite the sender’s refusal to pay a 
higher price and taking of the property at the low¬ 
er price actually offered, plaintiff sendee suffers no 
loss but instead makes a net profit on the sale, no 
damages can be recovered and where the 
-error is discovered before any detnmental step has 
been taken and at a time when the sendee could 
have sold his property at the price actually offered, 
hut he fails to do so and delays until the market 
price has fallen, there can be no recovery for such 
losses as were caused proximately by plaintiff’s own 
negligence 

In a junsdiction where the sender is not con¬ 
sidered bound by the mistakes or errors of the tel¬ 
egraph company m the transmission of his offer, 
it has been held that, if the sender, after discovery 
of the error, and after the sendee has entered into 
■contracts with third persons to supply the goods 
which will result m a loss to the sendee if the high- 
•er erroneous price is not paid, voluntarily pays the 
sendee the higher price to protect him from loss 


on such contracts, the sender cannot recover from 
the telegraph company the difference between the 
price actually offered and the higher price errone¬ 
ously transmitted, since the loss was the proximate 
result of the sender’s own volimtary act’m paying 
the sendee 38 The fact that the sender of a tele¬ 
gram made a profit on property bought, notwith¬ 
standing an error in the transmission of the tele¬ 
graphic offer, has been held not to^ prevent his re¬ 
covery of damages 38 

Where, because of error m transmitting an order 
for machinery, the wrong specifications are given 
so that the wrong machinery is shipped, and being 
of an unusual size it is of practically no value at 
the place to which shipped, the measure of damages 
of the purchaser is the difference between what he 
paid for the machinery and its value at the place 
to which it was shipped 

c. Offers to Sell 

Where a telegraph company has erroneously transmit¬ 
ted an offer to sell so as to misstate the price actually 
offered with damage to the sender or sendee as a proxi¬ 
mate result thereof, the injured person generally may 
recover the pecuniary loss sustained. 

Where an offer to sell has l>een erroneously trans¬ 
mitted so as to state a lower price than that actually 
offered, and, the sendee having accepted on that 
basis, the sender ships the goods before discovering 
the misunderstanding of the parties when he feels 
obliged to, and does, let the sendee have the goods 
at the lower price erroneously transmitted by de¬ 
fendant, in some jurisdictions the sender may re¬ 
cover from the telegraph company the difference 
between the lower price received and the fair mar¬ 
ket value of the goods 

In junsdictions where the sender is considered as 
bound by the mistakes and errors of the telegraph 
company in the transmission of his offer, he can 
recover from the telegraph company the difference 


22 Ala.App 207, certiorari denied 
114 So ISI, 216 Ala. 67^ 

32 Ark.—-'Westem Union Tel Co v 
"T C 1>avis Cotton Co. 280 SW 
977, ITO-Ark. 506. 
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gram and. amount which addressee 
actually got from sender for rabbits 
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Co, 16D S-W’.2d 611, 236 Mo App 19 

33 Tenn —Postal TeL Co v. Miller, 
6 TeunLCivA. 644t 

34. Ark.—Westem Union Tel Co v 
T C Uavis Cotton Co, 280 SW 
97-7, 170 Ark. 606 

35i. Tenn—^Postal TeL Co v Miller, 
6 TenmCiv-A 644 

36. U S —Hljid V Western Union 
Telegraph Co, CC-A.Cal, 278 P 
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between the market price and the lower erroneous 
price at which he lets the sendee have the goods, 
«\en though he does not ship the goods until after 
the error is discovered ,^2 and the fact that the 
shipment is not made until after discovery of the 
mistake will not necessarily prevent recovery if 
there has previously been such a process of prepa¬ 
ration of the goods that there would be a partial 
or total loss if they were not delivered ^3 

In cases where the sender is not regarded as 
bound by the erroneous transmission, it has been 
held the measure of damages is only the difference 
between the fair market value of the property and 
the price at which the sender is able to dispose of 
the property by the exercise of reasonable dili¬ 
gence, which IS not necessarily the erroneously 
transmitted priceand if plaintiff sender rejects 
the sendee’s ofifer to pay the lower price errone¬ 
ously transmitted he can m no case recover more 
than the difference between this price and the price 
actually intended to be offered, jjtit if the goods 
have actually been delivered to the sendee before 
the mistake is discovered the difference between 
the erroneous price and the actual price may in 
all events be recovered 

If the sendee knows that there has been an er¬ 
ror m transmission as to the price intended to be 
offered, but with intent to defraud pretends to ac¬ 
cept the offer and orders the goods, and on arrival 
thereof refuses to pay anything above the errone¬ 
ously transmitted price which the sender finally ac¬ 
cepts, the latter cannot recover from the telegraph 
company the difference between the price actually 
offered and the lower pnee wrongly transmitted, 
since it was plaintiff's duty to mitigate the loss by 
preventing the sendee from profiting by his fraudu¬ 
lently obtamed advantage 

Where the sendee in reliance on the lower pnee 
stated in an erroneously transmitted offer to sell 
has proceeded to enter into a contract with a third 
^person on the basis of such lower price, he is en¬ 
titled to recover as damages the difference between 


the lower price erroneously quoted and the higher 
price he is compelled to pay to secure the goods 
in order to perform his contract with the third per¬ 
son,** even though the sender might have been 
bound by the erroneous offer so that the sendee 
would have had a nght to recover from him It 
has also been held in such a situation that the meas¬ 
ure of damages recoverable by the sendee is the 
difference between the price at which he was in¬ 
duced by the error to sell and the price at which 
he could and would have sold the goods had the 
message been transmitted correctly 

So too, where the subject matter of the sale is 
a perishable commodity and the sendee, who has 
already paid part of the purchase price, is com¬ 
pelled to pay a sight draft with bill of lading at¬ 
tached for the full pnee as actually asked by the 
sender in order to obtam the commodity, the sen¬ 
dee’s measure of damages is the difference between 
the erroneous price stated in the message and the 
higher price actually paid It has been held, 
however, that if the sendee, where he has not be¬ 
come bound to a third person in reliance on the er¬ 
roneously transmitted offer, accepts the goods and 
pays the higher price at which they were actually 
offered and invoiced by the sender he cannot re¬ 
cover the difference m prices from defendant, since 
he could have rejected the goods, and therefore any 
loss sustained is due to his own act,** but if by re¬ 
jecting the goods plaintiff would have suffered 
gp*eater loss than by accepting them at the higher 
pnee, he may, in order to mimmize the loss, take 
the goods at the higher price and hold defendant 
hable for the difference between that and the lower 
price erroneously transmitted, where he could have 
obtained the goods elsewhere at the lower pnee 
at the time of the original offer,** 

§ 226 Shipment Induced by Defendant’s 
Fault 

Losses sustained as the result of a shipment Induced 
by the telegraph company's breach or wrong are recover¬ 
able as compensatory damages 
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Where, because of defendant’s breach, goods are 
shipped to a place other than that to which they 
would have been shipped had defendant duly per¬ 
formed, the measure of damages is the difference 
between the market value of the goods at the place 
to which they were shipped and their market value 
at the place to which they would have been shipped, 
plus or minus the difference in the expense of trans¬ 
porting the goods to the different places If de¬ 
fendant’s negligence results in goods being shipped 
when they would otherwise not have been shipped 
at all, the measure of damages is the difference be¬ 
tween the reasonable market value at the point of 
destination or nearest market and the value of the 
goods at the place of shipment, plus the cost of 
handling and freight 55 

§ 227, Message Summoning Physician or At¬ 
tendant 

Damages for increased physical and mental pain 
proximately resulting from the delayed delivery or non¬ 
delivery of a message summoning a physician or attend¬ 
ant are recoverable by the patient 

Where, because of defendant’s breach with re¬ 
spect to the delivery of a message sent by or on 
behalf of a sick or injured person summoning a 
physician or attendant, the arrival of the physi¬ 
cian or attendant is delayed, the patient is entitled 
to recover for increased physical and mental suffer¬ 
ing resulting therefrom®® and any physical mjunes 
which would have been avoided had the physician 
been promptly summoned 5"^ While the damages 
must be within the contemplation of the parties,®® 
a message which tells one known to be a physician 
to come at once,®^ or shows that the patient is 
suffering from a physical injury,®^^sufficiently puts 
defendant on notice that such damages are likely 
to result in case it does not duly perform Since 
defendant is not liable for damages which are not 
the proximate result of its breach, there can be no 
recovery where it appears that, even had the mes¬ 


sage been duly delivered, the physician could not 
have gone or arrived in time to have prevented the 
suffering or injury.®^ 

§ 228 Message Summoning Veterinary 

Where It Is reasonably certain that the breach or 
wrong of the telegraph company with respect to the 
delivery op transmission of a message summoning a vet¬ 
erinarian Is the proximate cause of the death of the 
sender’s animal, the sender may recover the value thereof 
from the telegraph company 

Where defendant’s breach as to the delivery of a 
message summoning a veterinary is the proximate 
cause of the death of plaintiff’s animal, he may re¬ 
cover the value thereof from defendant While 
It need not be shown with absolute certainty that 
the life of the animal would have been saved had 
defendant duly performed its duty,®® there can be 
no recovery if it must be left to mere speculation 
or conjecture whether or not defendant’s breach 
was the proximate cause of the loss ®‘* 

§ 229. Messages Requesting Addressee to 
Meet Sender 

Where the losses proximately caused by a telegraph 
company's breach or wrong committed with respect to the 
delivery or transmission of a message requesting the ad. 
dressee to meet the sender on his arrival are not too 
remote or uncontemplated and are such as could not be 
avoided, they are recoverable by the sender 

Although defendant has failed to perform its 
duty with respect to a message requesting the ad¬ 
dressee to meet the sender so that there is no one 
to meet plaintiff or escort him o^n his arrival, plain¬ 
tiff has been denied recovery for losses or injuries- 
resulting from the hazards or elements encountered 
in an attempt to reach the place of destination with¬ 
out the assistance of the sendee, on the ground 
that they are too remote or uncontemplated,®® or 
because plaintiff could have avoided the injuries by 
hiring a conveyance or procuring lodging or shel¬ 
ter,®® but if defendant’s negligence and the conse¬ 
quent nonappearance of the addressee rendered ex- 


54. Neb—^Marriott v Western Un¬ 
ion Telegraph Co , 12.1 N W 241, 84 
Neb 443, 133 Am S R 633 
62 C J, p 261 note 55 
55 Mo —Liuteaville Sand & Gravel 
Co V Western Union Telegraph 
Co, APP.. 296 SW 252 
62 G J p 261 note 66 

66 Kan — W e^em Union Tel Co v 
McCall, 58 P 797, 9 Kan.App. 886 

62 G J p 261 note 68, 

Mental anguish of sender of mes¬ 
sage or relative of sick person see 
infra § 243 

67 Oa,—-Western Union Tel Co v 
Ford, 70 SB 65, 8 GuApp 614 

62 C J p 261 note 63. 


58. N C —^Williams v Western Un¬ 
ion Tel Co, 48 SB 669, 136 NC 
82 

59 Neb—-Western Union Tel v 
Church, 90 NW 878, 3 Neb, Unoff, 
22 , 67 LR A. 906 

Tex—-Westem Union Tel Co v Lav¬ 
ender, ClvApp, 40 SW 1036 

i60. Utah-w-Bfown v Western Union 
Tel Co , !21 P 988, 6 U^ali 219 
61 Ala—Western Union Tel Co v 
Haley, 39 So 386, 143 Ala 586 
Tex —Slaughter v. Western Union 
Tel Co, CivApp, 112 SW 688 
62. Iowa.—^Hendershot v Western 
Union Tel. Co, 76 NW -828, 106 
Iowa 529, 68 Am SR 318. 
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63 Iowa —Hendershot v Western 
Union Tel Co, supra 

64 Ind—Central Union Tel Co v 
Swoveland, 42 NE. 1036, 14 Ind 
App 341 

Wis—Duncan v Western Union Tel 
Go, 68 NW 76. 87 Wis 173 

65 Ga—-Western Union Tel Co v 
MurroW, 146 SB 660^ 39 GaApp. 
168 

62 C.J p 26il note 69 

66 NC.^—^Touug V Western Union 
Telegraph Co, 84 S.BL 46, 168 NC. 
36 

62 O.J p 551 note 70v- 
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posure to hardship and the elements practically 
unavoidable, and defendant had notice of the im¬ 
portance of the message, there can be recovery 
for injuries and losses sustained by plaintiff in at¬ 
tempting to reach his destination m the best way 
possible 

A message requesting the addressee to meet the 
sender puts defendant on notice that its nondeliv¬ 
ery IS likely to cause delay and additional expenses, 
and such losses are recoverable items of damage, 
but it gives no notice that the sender is extremely 
ill and will suffer severe physical and mental an¬ 
guish from not being met, and for the latter inju¬ 
ries damages are not recoverable If the ad¬ 
dressee might not have met plaintiff even had the 
message been duly transmitted and delivered, 
or if plaintiff received the same service and assist¬ 
ance he would have received had he been met by 
the addressee,71 there can be no recovery. 

§ 230. Forged Messages 

Damages are recoverable for losses sustained as the 
result of nonnegligent acts performed In reliance on the 
genuineness of a forged and fraudulent message wrong¬ 
fully delivered or transmitted by the telegraph company 

Where a telegraph company violates its duty 
by delivering a forged and fraudulent message, 
plaintiff IS entitled to recover as damages all losses 
-sustained as a direct result of nonnegligent acts 
done in reliance on the forged message as genuine 72 

^231. Messages Giving Notice to Stop Pay¬ 
ment 

Where bank funds are paid out and a lose Is thereby 
sustained as the result of negligence in the transmission 
of a stop payment order or of a notice of an assignment 
in insolvency by a bank, such losses are recoverable by 
-the sender 

W^here, because of negligence in transmission of 

message directing a bank to stop payment of a 
draft, the draft is paid and charged to the sender’s 
account, his measure of damages is the amount 


paid, and so charged to his account, with interest 73 
However, the maker of a check is not entitled to 
recover the face amount of the check in the ab¬ 
sence of evidence of any loss.7< 

Where assignee in insohency of a bank sends 
notice by telegraph to a branch bank of the assign¬ 
ment, but delivery of the message is negligently 
delayed so that opening of the branch bank on the 
next morning is not prevented, and the local op¬ 
erator of defendant and others withdraw sums from 
the branch bank before the message is delivered and 
the bank closed, defendant is liable to the assignee 
for sums paid out between the time the message 
should have been delivered and the time it was de¬ 
livered 76 

§ 232 Failure to Cancel Insurance Contract 

Where the cancellation of an Insurance contract Is 
not effected as the result of the telegraph company's 
failure to deliver a message, amounts thereafter paid out 
on the policy by the insurance company are recoverable 
items of damage 

Where a telegraph company fails to deliver a 
message from an insurer to its local agent directing 
the cancellation of a fire insurance policy which 
insurer has a right to cancel, and because of de¬ 
fendant’s breach the insured property is destroyed 
by fire before a cancellation is effected, insurer may 
recover as damages the amount it is compelled to 
pay insured because of the destruction of the prop¬ 
erty 76 

§ 233 Sender’s Liberation from Jail Delayed 

Damages are recoverable for the Increased period of 
detention resulting from a telegraph company's breach 
or wrong committed in the delivery or transmission of a 
message relating to a person's liberation from Jail. 

Where, because of delay in delivering a message 
to one who has agreed to go bail for him, the sender 
IS compelled to remain in jail longer than he would 
have had the message been delivered promptly, 
damages are recoverable for the increased period 
of detention 77 


67 Okl—.Westeni Union Telegraph 
Go v Crawford, 116 P 926, 29 Okl 
143, 36 LR-A-.N S, 930. 

•68 Fla.—Paidreth v Western Un¬ 
ion Tel Co, 47 So 820, 66 Fla. 
887 

v69 Fla.—Hildreth v Western Union 
Tel Co , supra. 

'Tex—Western UMon Telegraph Go 
V Arend, 131 3,W. U90, 82 Tex 
Civ App 6764 < 


70 Ohio —Corptis Juris cited in 
Spann v Western Uhl'^^ Telegraph 
Co, App, 62 NB2d 676, 677 

62 C J p 26'2 note 74 

71 Ark.—Westeni union Tel Co v 
Kyl^ 180 SW 208» 130 Ark- 631 

t 

72 Minn,—McCord \ Wo'-Lorn T’n- 
icn Tel Go, 39 XW 31" 30 Minn 
181, 12 Am Sift, 636, ILKA liJ 

62 C J p 262 note 76. 

t3. Ala—W.'stcrn ‘Uhloh Teleariipii 
Co \ Louj&scll, 66 So 889, Ju Ahi- 


i 4 i 


App 663, appeal denied 67 So 1019, 
191 Ala. 666 

74. 0-6-—Sliwart v W U Tel Co, 

64 SH2d 327, 83 Ga.App 632 

76. Ariz—Stiles v Western Union 
Tel Co, 16 P. 712, 2 Arlz .308 

76 Ill.—^PtoTidance-Washington Insu 
Co y Western Union Telegraph 
Co., 93 NB 134, 247 Ill 84, 30 L 
K.A.,NS, 1170, 139 Am S R 314 

77, TeX—^Western Union TeL Co v 
Gossett, 38 SW 636, 15 Tex Civ 
App 52. 
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4. Particuiar Items of Compensation 


§ 234. Profits 

Profits lost because of the telegraph company's breach 
of duty the transmlssJon or delivery of a may 

be recovered If they are aacertalnabJe with reasonable 
certainty and are such as might naturally be expected to 
be lost because of the breach of duty complained of 

Under the general rule prohibiting the recovery 
of uncertain or speculative damages, plaintiff is 
prevented from recovering for the loss of uncer¬ 
tain, speculative, or contingent profits which he 
might or might not have made,'^^ or for the loss 
of profits which were not within the contemplation 
of the parties;*^® but gams or profits lost because 
of the telegraph company's breach may be recov¬ 
ered if they are ascertainable with a reasonable 
degree of certainty and are such as might naturally 
be expected to be lost because of the breach of 
duty complained of 

§ 235. Deterioration in Value of Property 

Where personal property deteriorates In value as the 
proximate result of the telegraph company's breach of 
duty in the transmission or delivery of a telegram, the 
measure of damages Is the extent to which the value of 
the property has depreciated. 

Where personal property deteriorates in value 
as the direct and proximate result of the telegraph 
company’s negligence, the measure of damages is 
the extent to which the value of the property has 
decreased or depreciated Thus such damages 
may be recovered where, because of delay m de¬ 
livery of a message, a shipment of perishable prop¬ 
erty IS delayed,®® or where there is negligence in 
transmittmg a message ordering machinery needed 


to save perishable property from loss,^® or where, 
as the result of the telegraph compan>’s negligent 
failure to communicate important information to 
the owner of the property, the latter fails to take 
proper precautions to avert a threatened danger®^ 

§ 236 . Mental Anguish in General 

The federal rule and the rule in some states Is that 
there cannot be a recovery of substantial or compensatory 
damages where the only Injury resulting from the tele¬ 
graph company's breach of duty In the transmission or 
delivery of a telegram is the mental pain and suffering of 
the plaintiff 

Since the rule of the federal courts governs the: 
recovery where the message is an interstate mes¬ 
sage, as discussed supra § 200, there can be no- 
recovery for mental anguish resulting from the 
telegraph company’s default m the transmission or 
delivery of an interstate telegraph message®^ m 
the absence of accompanying physical injury or 
financial loss 

In the absence of a statute providing otherwise, 
it has been generally held that there can be no 
recovery for mental anguish resulting from the 
default of a telegraph company in the transmission 
or delivery of a message, in the absence of accom¬ 
panying physical injury or financial loss,®*^ wheth¬ 
er plaintiff be the sender or the sendee of the mes¬ 
sage,®® although an exception is recognized where 
the mental anguish is due to willful and intentional 
acts Compensation may be awarded for mental 
anguish when it accompanies some physical in¬ 
jury or financial loss sustained by plaintiff as a re¬ 
sult of defendant’s wrongful act,®® such as the 


78. Iowa.—B&nnett v Western Un¬ 
ion Tel Co , 106 NW 13, 129 Iowa 
607 

C J P 252 note 83 

79. NT—Heinv. W U Tel Co, 218 
NYS.2a UO 

80. Ill—^Lewy V W IT Tel Co, 7 
NE2d B03, 289 Ill App 622 

Ohio —Scott & GeracI v Postal Tel¬ 
egraph Co, 187 NE 24, 45 Ohio 
App 229. 

SC—AJlep r W U Tel Co, 39 ,S. 
E.2d 267, 299 SC 157, 167 A.LR 
aS92 

92 C J p 252 BOte 84. 

81 Ky—Western Union Tel Co v 
Corso. 89 SW 21% 121 Ky 322, 
28 Ky L 290 

62 C J P 253 note 85 

82. Kan—^Western Union Tel Co 
V Simpson, 62 P 901, 10 Kan App 
473 

Mo —^Kems & Lorton v Western Un¬ 
ion Telegraph Co, 167 SW 106i 
170 Mo App, 642. 


83 Tex,—Western Union Telegraph 
Co V Goldwlre, Civ App, 152 S.W 
503 

84, Tex—Mitchell v Western Union 
Tel Co, 33 SW 1016, 12 Tex Civ 
App 262 

85 US—^Valgneur V W U Tel Co, 
DCTenn, 34FSupp 92 
Ala.—^Western Union Telegraph Co 

V Barbour, 89 So 299, 206 Ala. 129, 
17 A,U R 103 

Ariz—^W U 'tel Co V Conway, ai2 
P 2d 867, 67 Aria? 208 
Ark—La Cost Chicago, R. I. & 
P Ry Co, 203 S*W 586, 134 Ark 
92 

La.—Fortier v W, U Tel Co, App., 
168 So 321 ' ' 

Miss—Western Union Telegraph Co 

V Rogers, 161 So 131', 172 Mjss 
1853 

S C—^Ingram v, Hughes, 169 SB 42^, 
170 SC 1, 87 ALR 1S25—Hall v 
Western Union Telegraph Co,'94 S 
E 870, 108 SC, 502 
62 C J p 263 note 90, 
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Bole not altered by Federal Com¬ 
munications Act, 47 use A, §5 206, 

207 —Stanley v W U. Tel Co, D C 

Fla., 23 FSupp 674 

88 . La.—Fortier v, W U, Tel Co, 
App , 168 So 321 

Tex—W U Tel Co. v Junker, Civ 
App, 158 SW,2d 210, error refused. 

87 Ala—Jordan v Western Union 
Telegraph Co, 72 So 339, 197 Ala. 
281 

62 CJ p 253 note 90, p 255 note 2 

88 Ipd—Western Union Tel Co v 
IlVIeyera, 14Ji JSTE. 86, &0 Ind App 
376 

89 Ga.—Jeffries v. Western Union 

Tel Co, 69 S'B. l92, 2 Ga App 
858 . * 

62) Cr^ p 254.note 92i; > 

do. N6vf‘^£^artfes v' We^t6rn Union 
Tel Co., 76 !p 93a, 27 NeV 438j 103 
Ani.SR. 776. 66 UR-A. 666 

62 C J p 264 ndte 93. p 265 note 98. 
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price paid for transmission®^ or an overcharge,*® 
but It has also been held that the mere fact that 
the sender of the message has been pecuniarily 
injured to the extent of the price of transmission 
does not authorize recovery for mental suffering.*® 

In some jurisdictions, either by decision®^ or by 
virtue of statute,*® there can be recovery for men¬ 
tal anguish alone where such injury is the proxi¬ 
mate and natural result of defendant’s breach, 

§ 237 - Limitations and Applications of 

Doctrine in General 

a Limitations as to nature or type of 
case 

b General principles as to proximity and 
contemplation 

c Avoidabihty and negligence of the 
plaintiff 

d Limitations as to nature of mental 
disturbance and basis therefor 

c Prolongation of existing mental an¬ 
guish 

f Under statutory provisions 
a Limitations as to Nature or Type of Oase 

The mental anguish doctrine has been limited to 
cases where the message relates to sickness or death, or 
to personal or social, as distinguished from business, 
transactions, and to cases wherein there has hean a 
breach of contract 

In some cases it has been said that die doctrine 
of mental anguish should be limited to cases where 
the message relates to sickness or death,*® and 
then only where there is a close family relationship 
between the parties, as discussed infra § 239 In 
other cases it has been held that the doctrine is not 
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limited to messages relating to sickness or death, 
and some go so far as to state that the doctrine ex¬ 
tends to all cases where mental suffering proximate- 
ly results and might reasonably be anticipated*® 
However, it has been stated that the application 
of the doctrine is limited to transactions of a per¬ 
sonal and social nature, as distinguished from busi¬ 
ness transactions,*® and recovery for mental an¬ 
guish has been denied where the message not de¬ 
livered, or delajed, related to a mere business trans¬ 
action,^ 

According to some authority, recovery can be had 
for mental anguish only where it is accompanied by 
a breach of contract;® so, if plaintiff is neither 
sender, sendee, nor beneficiary of the message, but 
IS merely a person to whom a message informing 
of the death of a brother is wrongly delivered so 
that plaintiff thinks his brother is dead instead of 
the brother of the person for whom the message 
was actually intended, plaintiff cannot recover for 
the mental anguish, caused thinking his brother 
was dead ® 

b. G^eral Frinciplefl as to Prozinii^ and Gonb- 
templation 

(1) Proximity 

(2) Contemplation of parties 
(1) Proximity 

There cap bo po recovery for mental anguish which 
Is not proximatefy caused by the negligence or default 
of the telegrai^ company. 

Where the mental anguish doctrme is recog¬ 
nized, there can be a recovery for such mental an¬ 
guish as naturally and proximately results from 
the telegraph company’s breach with respect to 


51, Ala—Jordan v Western Unioij 
Telegraph. Co, 72 Bo. 839, 197 Ala. 
28 

•62 C J p 255 note 99 

52. Ala.—Western Union Tele^gfraiipji 
Co V Jackson, 50 So 81^ 163 Ala. 
9 

S3 Ind.—^Western Union Tel Co v 

Meyers, 141 85, ^0’ i]ild.Abp 

S76 

02 C J p 254 note 24. 

S«, N,a—Russ V W U TeL Co. ^3 
681^ 222 N.C. 304^ . 

Tex —Western Union Telegraph Go 
V Homer, Civ App, 157 S W 2d 
6S9, a^rmed 166 SW2d 684, 3^40 
Tex. .193 . 

62 C J p 254 note 96 

Ohjeotlve Is zeasonalile coupeBsa- 
tlOB 

Objeettve in aasejssing damages^*t6 
be awarded for faffll.iire oT telegn&ph 
company to 3|I;^ver a tfeTeigram'J Isi 


to award reasonable compensation 
for injuries suffered by the addressee 
In light of facta and not for pur¬ 
pose of inflicting puniahment on 
telegraph company in order to im¬ 
press tt with impertamce> of using 
dillgenoe..-—W 'U 'foL Co, HtoSon, 
Tex Civ App. 222 S W 2d 656, eiTor 
refused no reversible errorr 

S5. Fla.—"#, tj, Td Co, V. 16 

So 23 58, ll5 BIa 
62 aj, p 2^ note 26. 

Compaaiatory damagev bnly 
The statute authorizing recovery, 
for mental pain and anguish result¬ 
ing frpjttif negtigent failure promptly 
to transmit and deliver a telegram 
authorizes recovery of compeA^ator> 
damages but not punitive damages — 
W U TeL ’CO V Btdt, supra. 

96 Alal-Lwfestern Union Tel Co v 
Westmoreland, 44 So. 382, 151 Ala 
319 > * / 

6t2->OkJi p ,d6jFi./^n0te ' 


97. Ark.—Western Union Tel, Co v 
Plannagan, 157 SW 701, 115 Ark. 

9. 

62 C J p 255 note 6 

98. By—Postal Tel. CaWe Co v 
Terrell, dOO S.W 29«2, 124 Ky 822. 
80 KyJU, 1088, 14 L..R.A,N S., 927 

62 CJ. p 265 note % 

99i Ark.—Union Tel Co v 
Shen^, J04 1S4, 88 Ark. 476. 

18 B.ILA„KS., 886, 119 Am SR. 

' 145, 

62 p 255 note 8. 

1. Ky—Western Union Tel, Co. v 
- Jielvinj 194 SW 668, 175 Ky 480 
62 O..J.. p 255 note 9. 

3. By—Gardner v. Cumberland Tel¬ 
ephone Co. 268 SW. 1108, 207 Ky 
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3 Ky—Gardner v Cumberland Tel¬ 
ephone Co, supra. 
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the transmission or delivery of the message,^ but 
there can be no recovery for mental anguish which 
IS not proximately caused by the negligence or de¬ 
fault of the company S Mental anguish which is 
due not to the negligence of defendant, but solely 
to the illness or death of a relative, is not a re¬ 
coverable item of damage ® Where defendant’s 
negligent delay has prevented plaintiff from hav¬ 
ing the aid and consolation of a near relative at a 
time of sickness or death in the family, plaintiff can 
recover for the anguish suffered because of lack 
of the aid and consolation only from the time the 
relative would have arrived had defendant duly per¬ 
formed up to the time the relative actually did ar¬ 
rive, if that IS shorter than the period in which 
he could have arrived after receiving the delayed 
message ^ 

Defendant's negligent nondelivery or delay of 
a message relating to the sickness or death of a 
relative is not the proximate cause of plaintiff’s 
mental anguish resulting from not being present 
at the sickbed or funeral unless plaintiff could and 
would have reached there in time had defendant 
duly performed,^ but, if it appears on the face 
of the telegram that the addressee could probably 
have reached the funeral had it been promptly deliv¬ 
ered, the thought of being depnved of this privilege 
may produce mental anguish for which there may 
be recovery despite the fact that the addressee could 
not have actually reached the funeral m time even 
had defendant duly performed ® The fact that a 
funeral could not have been reached at the time 
it was actually held, even had defendant duly per¬ 
formed, will not preclude recovery if it is shown 
that, had defendant duly performed, the funeral 
could and would have been postpo-ned until plain¬ 
tiff’s arrival,i>ut if the funeral could not have 
been postponed there can be no recovery 

Where the sender of a message claims damages 


for mental anguish for deprivation of aid and con¬ 
solation of the sendee because of the telegraph 
company’s negligent failure to inform him of in¬ 
ability to deliver a message, he must show that, 
had he been so informed, he could have communi¬ 
cated with the sendee by other means and have thus 
secured his presence Failure to deliver a mes¬ 
sage inquiring as to the condition of a sick rela¬ 
tive does not justify a recovery for mental an¬ 
guish where the reply, if the message had been 
delivered, would have been that the condition of 
the relative was no better,or where there is no 
certainty that an answer would be sent, or, if sent, 
that it would have reached plaintiff 

Intervening causes If, despite defendant’s neg¬ 
ligent delay, plaintiff could still a\ail himself of the 
same means of getting to the bedside or funeral 
which would have been available to him had de¬ 
fendant duly performed, but he fails to do so be¬ 
cause of erroneous information that the train which 
he might have taken has already gone,l^ or because 
of inability to place children m the care of a neigh¬ 
bor,!® or because of the sudden sickness of his 
wife,^*^ or if plaintiff catches the earliest tram but 
fails to arrive m time because the tram is late,^® 
or he voluntarily stops off at an intermediate 
point,defendant’s negligence is not the proxi¬ 
mate cause and there can be no recovery 

(2) Contemplation of Parties 

There can be no recovery for mental anguish unless 
the telegraph company had notice from the terms of 
the message or otherwise that the plaintiff would prob¬ 
ably suffer mental anguish from a failure properly to 
deliver or transmit the message 

In accordance with the general rule that special 
damages are not recoverable unless they can rea¬ 
sonably be said to have been within the contempla¬ 
tion of the parties, it is generally held that there 
can be no recovery for mental anguish unless the 


4 Ala.—^Western Union Telegraph. 
Co V Swindle. 94 So 283, 208 Aio. 
303 

62 CJ P 261 note 73 

5 SC —^Hart v Westfrn Union Tel 
Co, 89 SB 387, 104 SC 475 

62 C J p 266 note 13 

6. Tex —Western Union Telegraph 
Co V Gauntt, dv App , 28 S W 2d 
207 

62 C J p 256 note 14 

7. Ala~—Western Union Telegraph 
Co V West, 51 So 740, 166 Ala, 399 
—Western Union Telegraph Co v 
Kortheutt, 48 So 668, 158 Ala. 639, 
132 Am iSR. 38 

8. IS C—Hart v Western Union Tel 
Co, 89 SB 387, 104 Sa 476. 

62 CJ p 266 note 16. 


9 SC —^Hughes V Western Union 
Tel Co, 62 SB 107, 72 S.C 516 

10. Ark.—Western Union Telegraph 
Co V Blake, 169 SW 240, 113 Ark 
646, Ann.Casl916C 521 

62 C J p 267 note 18 

11. Tex—^Western Union Telegraph 
Co V White, CivA.pp, 149 SW 
790 

12 AJa.—^Western Union Telegraph 
Co V Ryan, 90 So 793, 206 Ala. 
611 

13 Tex—^Western Union Tel Co v 
Barrett, 118 SW 1089, 65 Tex Civ 
App 323 

14 Ky—'Taliferro v Western Union 
Tel Co, 54 SW. 825, 21 KyL 1290 
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15. NC—^Higdon v Western Union 
Tel Co, 44ISB 568, 132 NC 726 

02 C J, p 267 note 23 

16 NC—Cranford v Western Un¬ 
ion Tel Co, 50 SB 685, 138 NC 
162 

17. S G —^Hart v Western Union 
Telegraph Co, 89 SB 837, 104 IS. 
C 476 

18 Ind—Western Union Tel Co v 
Briscoe, 47 NB 473. 18 Ind App 
22 

62 O J p 267 note 26 

19. Tex.-—Western Union Tel Co v 
Blrohfleld. 88 tS.W, 636, 14 Tex Clv 
App 664. t 
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telegraph company had notice from the terms of 
the message, or otherwise, of plaintiff’s connection 
with, or interest m, the subject matter,2® and that 
mental anguish would probably result from a fail¬ 
ure properly to deliver or transmit the message 21 
This limitation is not dispensed with by statutes 
adopting the mental anguish doctnne^s unless it is 
expressly provided that defendant shall be liable 
for mental anguish without regard to whether the 
message affords notice of the relationship or that 
mental anguish might result 23 

Defendant will usually be liable if it is put on 
notice by the face of the message,2* or extrinsic 
circumstances,25 of facts from which mental an¬ 
guish might reasonably be anticipated, but, while 
defendant need not have detailed information of 
every specific matter which may cause mental an¬ 
guish,2® there is no liability for mental anguish 
based on particular elements or grounds which de¬ 
fendant has no reason to anticipate from the gen¬ 
eral information it has been given 27 

If the message shows on its face that it relates 
to a matter of sickness or death,23 or defendant’s 
agent is orally informed that the message is a 
“death message,”2® it is held that there is sufficient 
notice that mental anguish will probably result if 
there is a failure properly to transmit and deliver 
the message, hut a message which merely tells the 
sendee to “Come at once,” without informmg him 
that he is wanted because of the death or sickness 
of a near relative,®® or to let the sender hear from 
him “at once by wire,”3i or a message which simply 
speaks of an operation without mentioning that 


It relates to a surgical operation on a near relative 
of plaintiff,22 does not, it has been held, sufficiently 
apprise defendant of the probability of mental an¬ 
guish 

c. Avoidability and Negligence of Plaintiff 

There can be no recovery for mental anaujeb which 
the plaintiff could have avoided by the exerclae of due 
diligence on his part« 

There can be no recovery for mental anguish 
which plaintiff could have avoided by the exercise of 
due diligence on his part 2® If plaintiff fails to 
exercise due care to avail himself of an opportunity 
which would have enabled him to reach the funeral 
or bedside m time despite defendant’s negligence 
with respect to a message relating to sickness or 
death, there can be no recovery for mental anguish 
caused by missing the funeral or not being at the 
bedside in time 2* 

Although defendant’s negligence made it impos¬ 
sible for plaintiff to reach the funeral of a relative 
at the time for which it is originally scheduled, re¬ 
covery may still be denied for mental anguish 
resulting from not being present at the funeral 
where due diligence would require that plaintiff 
send a message asking that the funeral be post- 
poned25 or plaintiff fails to avail himself of the 
opportunity offered by a subsequent telegram offer¬ 
ing to postpone the funeral,2® but there is no ab¬ 
solute rule of law that plaintiff must request a 
postponement of the funeral,®'^ and recovery will 
not be denied because of his failure to do so where 
at the time the delayed message is received it is 
too late to request a pi^tponement,®® where the 


30. Tex —"W u Tel Co v Shaw, 
177 SW2d 62, 142 Tex 243 

62 C J p 267 note 30 
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62 C J p 267 note 31, 

32 Ark —Wills V Western Union 
Tel Co, 186 SW2d 934, 208 Ark. 
624 

62 C J p 258 note 32 

33 . SC—^Melvin ▼ Western Union 
Telftgraj^h Co., 188 SEt 678, 140 
S C 2,44r’-<JaineEon v» Western Un¬ 
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SC BOS 
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25 Ark.—Wills v T^estern Union 
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Time of xeoeivijLg notlee 

The liability of the telegraph com¬ 
pany for damages for mental anguish 
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gram.—Wilis V W U Teh Co, supra 
—^Western Union Teh Co v Rainesi, 
94 SW 700, 78 Arft 545 
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funeral would not have heen postponed even had a 
message requesting postponement been sent,or 
where foregoing the funeral seems to be a lesser 
evil than compelling relatives to postpone the 
funeral and hold the body in a strange place for 
many additional hours, between which evils plain¬ 
tiff IS compelled to choose because of defendant’s 
negligence.^® Failure of those m charge of the 
funeral to heed plaintiff’s message and postpone 
the funeral will not defeat recovery where it is 
shown that the body could not reasonably be kept 
without embalming until plaintiff arnved 

Where defendant’s failure to deliver a telegram 
results in plaintiff’s wife going to a town where a 
contagious disease is prevalent, plaintiff can recover 
for mental anguish sustained only during such time 
as would reasonably be necessary for him to remove 
his wife from the danger and not during any sub¬ 
sequent length of time he voluntarily permits his 
wife to remain there 

d. Limitations as to N’atnie of Mental Disturb¬ 
ance and Basis Therefor 

In order to recover for tnentaf anguish the plaintiff 
must have suffered a real pain or agony of the mind and 
not merely worry, vexation, disappointment, anger, or 
resentment. 

In order fqr plaintiff to be entitled to recover for 
mental anguish he must have suffered a real pain or 
agony of the mind Mere worry, vexation, or 
disappointment,^^ or anger and resentment,^® will 
not sustain a recovery for mental anguish The 
mental anguish must be genuine instead of simulat¬ 
ed,'*® and must be based on gfrounds reasonably 
calculated to produce mental suffering^"^ rather than 
the product merely of an oversensitive mind or a 
morbid imagination 

It has been held that there can be no recovery for 
mental angm^ based scdely on “imwarranted mis" 


taken beliefs or apprehensions^® or fears as to- 
conditions which are wholly imaginary,®® but if the 
misapprehension has a reasonable basis,or if 
defendant’s negligence or default reasonably causes- 
plaintiff erroneously to believe in the existence of a 
state of facts w'hich, if true, would justify mental 
anguish,®2 there may be recovery for the mental 
anguish It has been held that no recovery can be- 
had for mental suffering or distress which is merely 
reflex or sympathetic suffering due to witnessing 
the mental suffering of other members of plaintifFs- 
family 

e. Prolongation of Bxistmg Mental Anguish 

As a general rule, recovery will be allowed where- 
the telegraph company's breach or default In transmis¬ 
sion or delivery of a telegram results in prolongation of 
existing mental anguish. 

In some jurisdictions wheie the mental anguish 
doctrine is recognized recovery has been refused 
where the telegraph company’s breach merely causes 
the prolongation or continuance of mental anguish 
which otherwise exists, but which would have been 
relieved had defendant duly performed Most 
states, however, have expressly rejected this dis¬ 
tinction between mental anguish directly caused and 
that merely prolonged and allow recovery for the 
latter as well as for the former,®® and in a case 
from a jurisdiction where the distinction is recog¬ 
nized recovery has been allowed on the ground that 
the preexisting mental suffering was increased ®® 

f. Under Statutory Provisions 

There can be no recovery under statutes allowing 
recovery from telegraph co<mpanie8 for mental anguish 
unless the statutory terms are fully met 

There can be no recovery under statutes allowing 
recovery from telegraph companies for mental an- 
gpitsh unless the statutory terms are fully met,®'^ 


39. Tex—Western. Union Tel Co v 
Crawford, CivApp, 76 SW SI'S 

40 Tex.—^Parlsh v Western Union 
Telegraph Co, Civ App^, 8 S W 2d 
544 

41 Tex—Western Union Tel Co, v 
Cain, Ciy App , 40 S W 624 

42. SC—'Mitchiner v Western Un¬ 
ion Tel Co, 66 SB 222, 75 SC 182 

43 Fla.—Western Union Telegraph 
Co V Redding, 114 So 63S, 94 Fla 
906 

62 CT P 269 note 55 

44. Ark —^MarCkay Telegraph-Cablb ^ 

Oo V Vaughan, 158 6 W 158. Ill 
Ark 604, 61 LRA-.NS., 404 

62 C J p 269 note 67 

46 Tex.—^Western Union TeL Co v 
Bell, avApp, 61 SW 942. 


46. N C,—Smith V Western Union 
Telegraph Oo„ 84 796, X6S N C 

615 

1 , ,, 

47 Ark.—Western Union T'cl Oo v 
iShenep, 104 SW 154, «3 Afk 47h 
12 I,.R.A,NS, 886, UP .cVm&R 
146 

62 C J p 260 note 60. 

48 AltIc—W estern Union Tel Co v 
Archie, 12i SW I04f, 92 Ark 59 

49. Tex—W Tel Co v Mang, 

GlvApp, 100 S W2d 168 

62 C J P 260 note 62 

60 Ark.—^Western Union TfeL Co vt 
McICenzie, 181 SW 684, 96 AJ& 
US, 49 L RA„N- S , 296. 

62 0 J. p 260 note 68 

61. Tex—^Western Union Telegraph 
Co V Rich, ‘li26 ISW 686, 69 Te£ 
■CivApp 396' 

62 CJ. p 260 note 64' 

252 


63 Ala—^Lay r Postal Tel.-Cable 
Oo, 64 So, 629, 171 Ala 172 
62 C J p 260 note 65 
63. Ind—'Western Union Tel Co v. 
Stratemeler, 3'2 KB. 871, 6 IndApp 
125 

62 C J p 260 note 66 

54. Tex—^Rowell v. Weetem Uhion 
Tel Co, 12 IS W 534, 75 Tex 26 
62 C T, p 260 note 67. 

56 Ark—^Western Union Tel Co, v. 
Hollingsworth, 102 SW 681, 8^ 

Ark 39, 11 L..R A .NS , 497, 119 Am. 
S R. 106. 13 Ann,Caei 397. 

6'2U J p^266note 68 t 

68.' Tex—-^Western Uiffon TeL Co v. 
Cavln, 70 SW 229, 30 Tex CivApp. 
t 62 ;, 

57* t Atfc—Western Union Telegraph 
Co V. ^enshawi 125 S'W* 420^ 93 
Ark 416. ‘ i ^ ^ i ‘ 



86 C.J.S. 


TEL. & TEL, 

and, if there is no express provision otherwise, sttch 
statutes are generally regarded as simply adopting 
the mental anguish doctrine as previously applied 
and limited by the courts which recogni 2 ed the doc¬ 
trine,®* although the applications or limitations pre¬ 
vailing in any particular state are not considered as 
adopted or fostered ** 

§ 238. Mental Anguish Where Message Re¬ 
lated to Sickness, Injuries, or Death 

Limitation of the nght to recover for mental an¬ 
guish, because of negligence in the transmission or 
delivery of a telegram, to cases where the message 
relates to sickness or death is discussed supra § 
237 a Qose relationship to the injured or de¬ 
ceased person and other elements considered by the 
courts in connection with damages m such cases are 
discussed infra §§ 239-244 

Examine Pocket Parts for later cases, 

§ 239. -Relationship of Parties 

a. In general 

b Necessity of notice of relationship 
a. In Gkneral 

Recovery for mental anguish caused by a breach of 
duty with respect to a message relating to sickness or 
death is limited to cases where there is a partlcufaiiy 
close relationship between either the plaintiff and the 
person who is dead or sick, or between the plaintiff and 
the addressee whose aid and consolation are desired. 

Unless such limitation is eliminated by statute, 
either by construction®0 or express provision,re¬ 
covery for mental anguish caused by a breach of 
duty with respect to a message relating to sickness 
or death is generally limited to eases where there 
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f is a particularly close relationship between either 
I plaintiff and the person who is dead or sick,** or 
between plaintiff and the addressee whose aid and 
consolation are deared ** It is usually conceded 
that there can be recovery where the relationship is 
close, such as that of husband and wile,** parent and 
child,*® or brother and sister,®* or even that of 
grandparent and grandchild.* ♦ 

In some cases it has been expressly held that re¬ 
covery 13 limited to cases of such relationships,** 
and that there can be no recovery where the rela¬ 
tionship IS merely by mamage,** or is a remote 
blood relationships* or the parties are merely en¬ 
gaged to be marned,!^ regardless of any special 
I relations of intimacy or affection '^* In other cases 
It has been held that, while there may be no pre¬ 
sumption of mental anguish m the case of remote 
family relationship,*^* and there can be no recovery 
unless fdaintiff shows the existence of a rclation- 
ship^rcicn which mental anguish probably could, and 
docs, result,^* recovery docs not depend on the 
technical relationship or legal status of the parties 
but rather on the actual relations and i^te of 
feeling between them,"^® and if mental suffering 
does in fact result it may be shown and damages 
recovered therefor '^* 

b, Kb(»ssity of Notice of Belationship 

OenenUfy, if tbe meswige <m Its faM relate* tp «ick« 
nes«, ln|ktry, or Oeath, It is not neceeaary that the me*- 
sage should tfrow, or that the teiegraph company be other- 
wlee iTOtIftoct of, the refatimelhp^ existing between the 
parties. 

According to most authonties, if the message 
on its face relates to sickness, injury, or deatl^ it 
19 not necessary that the naessage should show, or 
that defendant be notified speaally or otherwise 
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of, the relationship existing between the parties, 
at least where the relationship is so close that 
mental anguish will be presumedSome cases go 
further and hold that the same rule applies although 
the relationship is remote and the right of recovery 
IS based on special relations of intimacy or af¬ 
fection ,'^9 t>ut other cases draw a distinction and 
hold that if the family relationship is so remote that 
no presumption of mental anguish will be indulged 
there can be no recovery unless defendant has been 
given special notice by the message, or otherwise, 
of the relationship between the parties Under 
the rule of these latter cases a message which shows 
on its face that the relationship is that of mother 
and son is sufficient notice although the actual re¬ 
lationship between the parties is that of stepmother 
and stepson»8i 

Notice of the special relationship need not neces¬ 
sarily be given at the time the message is offered 
and accepted for transmission, since it is sufficient 
if it IS given at any time while defendant still has 
an opportunity to perform its duty and prevent the 
infliction of the mental anguish ^3 

§ 240. - Delay or Failure to Reach Place 

of Sickness, Death, or Burial 

Where the telegraph company’s negligent delay or 
nondelivery of a message relating to the sickness, Injury, 
or death of a relative of the addressee of the required 
degree prevents the a^klreseee from reaching the death¬ 
bed or funeral of the relative, the addressee may gen¬ 
erally recover for such mental anguish as results there¬ 
from. 

Where the telegraph company’s negligent delay or 
nondelivery of a message relating to the sickness, 
injury, or death of a relative of the addressee of 
the reqmred degree prevents the addressee from 
reaching the deathbed or funeral of the relative, the 


addressee generally may recover for such mental 
anguish as is due to his not being present at the 
deathbed or funeral,** but not where the addressee 
would have attended the funeral solely out of con¬ 
sideration of her spouse rather than because of af¬ 
fection for the deceased relative by marnage The 
fact that the sick person*® or the place of burial** 
IS at some place other than that from which the 
message is sent, and this fact is not shown to de¬ 
fendant by the message or otherwise, is immaterial 
where plaintiff nevertheless would have reached the 
bedside or the funeral in sufficient time had defend¬ 
ant duly performed 

It has been held that mental anguish which is due 
to the fact that plaintiff was prevented from being 
present and mingling with other members of his 
family,*'^ or from offering them his consolation and 
assistance,** or that deceased was buried at an un¬ 
satisfactory place,*® m unsuitable clothes,®® or at 
the expense of strangers,®^ or fear that others at the 
funeral would think plamtff’s absence was due to 
lack of affection foi the deceased relative,®* is not 
a recoverable element of damage There is, however, 
authority to the effect that plaintiff may recover for 
mental anguish resulting from the fact that the delay 
prevented him from meeting relatives at the funeral 
as soon as he would have done had the message been 
promptly delivered,®* or the fact that the delay pre¬ 
vents plaintiff from reaching the place in time to 
participate in the plans for the funeral although 
when he does arnve the plans prove satisfactory.®* 

Although plaintiff actually arrives before the 
death or funeral takes place there may be recovery 
for mental anguish due to fear that the relative 
might have died during the time the message was 
delayed,®* or due to the fact that plaintiff, because 
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of defendant’s negligence, fails to see his relative 
while he is still conscious,9S or fails to see the dead 
body before decomposition sets in but it has been 
held that if plaintiff is not actually prevented from 
being present at the funeral he cannot recover for 
mental anguish due to uncertainty as to whether 
the funeral would be postponed in order to allow 
him to be present 

Message which would have caused postponement 
of funeral Where, without previous negligence on 
the part of the telegraph company, it is impossible 
for plaintiff to reach a funeral at the time for 
which it IS originally scheduled, but plaintiff misses 
the funeral because of the telegraph company’s 
negligent delay or nondelivery of a message from 
plaintiff which would have resulted in a postpone¬ 
ment of the funeral until plaintiff’s arrival, there 
can be recovery for the resulting mental anguish, 
although those in charge of the funeral knew that 
plaintiff could not be there at the scheduled time ^ 
Likewise, there may be recovery where, although 
there would have been no postponement, the sender 
misses the funeral because its time is advanced on 
account of nondelivery of a message notifying of 
the time the sender will arrive 2 

g 241. - Deprivation of Aid or Consola¬ 

tion 

As a general rule, where the delay or nondelivery of 
a telegram relating to sickness or death causes the plain¬ 
tiff mental anguish due to his being deprived of the aid, 
companionship, and consolation of the addressee, there 
may be recovery therefor. 

As a general rule, where delay or nondelivery of 
a message relating to sickness or death causes plain¬ 
tiff mental anguish due to his being deprived of the 
aid, companionship, and consolation of the ad¬ 
dressee, there may be recovery therefor,2 although 
defendant has no notice that the purpose of the 


RADIO & TELEVISION §§ 240-242 

message is to secure aid for plaintiff rather than to 
enable the addressee to see or attend the sick or 
deceased,** but mental distress caused by want of 
companionship and comfort of a brother on a 
journey to the bedside of a fatally sick mother has 
been held too remote a tjpe of mental injury to be 
reco\erable ® 

While recovery has been denied where plaintiff 
was only remotely related to the addressee by mar¬ 
riage,® ordinarily there can be a recovery, although 
the legal relationship is quite remote, if there is 
proof of special ties of affection which make plain¬ 
tiff’s mental anguish apparent,*^ and recovery has 
been allowed without proof of special relations or 
affections, where the relationship of the addressee to 
the plaintiff is that of father-in-law,® mother-in- 
law,® or brother-in-law,and both parties have a 
close and mutual interest in the person who is sick 
or deceased, since in such cases the marnage rela¬ 
tionship IS close enough that mental anguish will be 
presumed 

§ 242 --Failure to Meet Body and Ar¬ 

range Funeral 

Where the plaintiff Is traveling with the corpse of 
a near relative and because of the defendant's breach 
of duty there is no one to meet him upon his arrival, 
and no preparations have been made for the burial, the 
plaintiff may recover for the mental anguish proximately 
and naturally resulting 

Where plaintiff is traveling with the corpse of a 
near relative and because of defendant’s breach of 
duty there is no one to meet him upon his arrival, 
and no preparations have been made for the burial, 
plaintiff may recover for the mental anguish proxi¬ 
mately and naturally resulting ,12 but it has been 
held that mental anguish based solely on the fact 
that the burial is delayed but a few hours is too 
remote and imaginary to be a recoverable item of 
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6'2 C J P 266 note 28 
11 Ala—^Western Union Tel Co v. 

Saunders, 61 So. 176, 164 Ala. 234. 
137 Am SR 86 

12. Ala.—Western Union Tel Co v. 

Ci^owley, 48 So 381, 168 Ala. 683 
62 p 266 note 30. 
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damage There can be no recovery if defendant 
has no notice that the sender of the message is 
traveling with a corpse,or if it is not shown that 
the sender would have been met and burial ar¬ 
rangements been, made had defendant duly per¬ 
formed 

^ 243. - Delay or Nonarrival of Physician 

or Clergyman 

Wher« a person suffers mental anguish caused by a 
breach of duty in transmission or delivery of a telegram 
summoning a physician or clergyman to tend to an III 
or dying relative he may recover therefor 

Where, because of defendant’s negligent delay or 
nondelivery of a message summoning a physician 
to attend a sick or injured member of the sender’s 
family, the sender suffers mental anguish because 
of worry over, or witnessing the prolonged suffer¬ 
ing of, the sick relative, most authorities allow 
recovery for such mental anguish,^® provided the 
physician could and would have arrived in time to 
have avoided the suffering had defendant duly per¬ 
formed,^'^ and provided defendant has notice that 
plaintiff needs the physician to attend a sick rela- 
tjve,is hut there is some authority to the effect 
that there can be no recovery for the mental an¬ 
guish in such a case 

Recovery has been allowed for mental anguish, 
suffered by a father because of his failure, due to 
defendant’s negligence, to procure a minister to 
tend to the spintual and religious desires of a dying 
daughter ,20 but it has been held that there can be 
no recovery because plaintiff is depnved of the serv¬ 
ices of a fnendly clergyman whose services are 
specially desired at the funeral of a deceased mem¬ 
ber of plaintiffs family 21 

^ 244 - Administration of Wrong Treat¬ 

ment 

Where the telegraph company'* breach of duty with 
respect to delivery or transmiaelon of a telegram causes 


TELEVISION 

the administration of wrong treatment by a physician a 
relative of the sick person may recover for mental anguish 
resulting therefrom. 

Where a message shows on its face that it is a 
report by a physician of the state department of 
health to another physician as to the existence or 
nonexistence of a disease as determined by a di¬ 
agnosis of a specimen sent m by the latter physician, 
and, because of defendant’s negligence in trans¬ 
mitting the report so that it reads that the disease 
exists when it does not, the physician administers 
an antitoxin to the ill child which has such an 
effect that its parent thinks the child will die, the 
parent may recover for the mental anguish thus 
suffered 22 

§ 245. Mental Anguish in Respect of Other 
Messages 

a Message asking for money 
b Message requesting addressee to meet 
sender or other person 
c Message notifying of time of sender’s 
arrival 

a. Message Asking for Money 

Where a telegraph company Is sufficiently apprised 
of the plaintiff's needy circumstances, recovery may be 
allowed for mental anguish caused by the delay op non¬ 
delivery of a telegram requesting money 

Recovery for mental anguish caused by delay or 
nondelivery of a message requesting money has 
been allowed where defendant was sufficiently ap¬ 
prised that plaintiff sender was alone with the body 
of her dead mother without means, 23 that plaintiff 
needed money to bury his wnfe properly,2^ or that 
plaintiff needed the money to obtain his release from 
jail 26 It has been held, however, that the sendee 
of a message requesting money cannot recover for 
mental anguish sustained because he is prevented 
Trom sending financial assistance to a daughter who 
IS alone with his dying wife at a distant point 26 


13. Ark.—-Westera Union Telegrraph 
Co. V Bang*, 126 S W 1012, 94 

44, 

14. Tex.—•'Western Union Tel Oo v 
KnykeKdall, 8:9 S.'W. 986, 99 ']?ex 
S23 

16. NC.—^B:aneo<^ v Western Union 
Tel Co, 49- @3. 9B2. 137 NC 497, 
69 L ILA. 408 
<62 C J p 266 note 33 

16. ITC—Carswell v Westeim Union 
Telegraph Co., 69 8 B. 782, 164 NC 
112, 32 L R.A..N S . 611 

«2 G J p '266 note 36 

17. AIcu—^Western Union Tel, Co, v 
Haley, 39 So 386, 143 Ala, 686. 


Tex —ISlaugrhter v Western Union 
TeL Co , Giv.ApP , 112 IS W 688 
18, NC.—WllU^JniS, V Western Un¬ 
ion TeL Cpi, 48 SJ^, 659, 1^6N,C 82 
62 OJ p 266 note Sf 
19 Ky—Western Union "TeL Co v 
Reid, 86 SW llTl, T2a BY 2J81, 27 
KyLf 659, 70 LR.A, 289 
62 C J p 266 note 88; 

J 

20. Tenn,—Western Union TeL Co 

V T> d I 37 s V,'. 645, 97 Tenii 
638 ‘,1 I It \ ill ' * 

1 3 

21. Tex —Westerly Union- TeL C3o, v 

Arnold; 73 19, 1043> 96 T^-499** 

23. Pia,—Western^ Union Telegraph 


Coi V Redding:, 129 So. 743, 100 Fla. 
496, 72 A.UR. 1192 

3®. Tex,—Wester* Union Telegraph 
Co, V ChUson, Civ.App., 168 SW 
878. 

62 O J p 266 nO'te 42.- 
34. l%x;—Western Unilon Telegraph 
Co V. HcFarlane> Clv.Ap<p, 16?L S 
^W. 67. 

6^ P J, p 266 note 43v 
36. Tex—Western Union Telegraph 
"'"'@0 v, Oakley, ClvApp, 227 S'W 

211. f 


36. Tex —Western Union, Telegraph 
Co V, Waller, 233 SW 
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b Message Eequesting Addressee to Meet Send¬ 
er or Other Person 

The plaintiff may recover for mental anguish caused 
by the telegraph company's breach or default In the 
delivery or transmission of a telegram requesting the 
addressee to meet the plaintiff If there are circumstances 
naturally to be expected and reasonably calculated to 
produce real pain and suffering in the mind of the 
plaintiff 

Although defendant’s failure to perform its duty 
with respect to a message requesting the addressee 
to meet plaintiff results in plaintiff’s not being met, 
there can be no recovery for mere disappointment 
or humiliation at not being met, 27 or because plain¬ 
tiff was thereby deprived of the companionship 
of another member of his family while on the way 
to the bedside of a dying relative 28 however, 
the failure to meet plaintiff is accompanied by facts 
or circumstances, naturally to be expected and rea¬ 
sonably calculated to produce real pain and suffering 
in the mind of plaintiff, there can generally be re¬ 
covery therefor,2® but a message which simply in¬ 
forms the sendee of plaintiff’s time of arrival does 
not sufficiently put defendant on notice that plaintiff 
is expecting to be met by the sendee and that mental 
anguish is likely to result from not being met,20 and 
there can be no recovery where mental anguish is 
due to causes which cannot reasonably be said to 
have been within the contemplation of the parties^^ 
unless defendant has been given special notice there¬ 
of 32 

Where plaintiff, who has sent a message request¬ 
ing the addressee to meet his minor daughter who 
IS to arrive in a strange city at midnight, is in¬ 
formed, after it is too late to make other arrange¬ 
ments, that the message has not been delivered, he 
may recover for mental anguish due to apprehension 
as to what has befallen the daughter 33 


c. Message Notifying of Time of Sender’s Ar¬ 
rival 

Generally a failure to deliver promptly a message 
which simply notifies the sendee of the time and place 
the sender will arrive does not entitle the sendee to re¬ 
covery for mental anguish due to worry about the sender 

Failure to deliver promptly a message which sim¬ 
ply notifies the sendee of the time and place the 
sender will arrive does not entitle the sendee to 
recovery for mental anguish due to worry about 
the sender34 unless defendant is notified of cir¬ 
cumstances which apprise it that a failure to de¬ 
liver the message promptly is likely to result in 
mental anguish to the sendee 35 

§ 246 Physical Pain and Suffering Resulting 
from Mental Anguish 

Where there can be no recovery for the mental an¬ 
guish itself there can be no recovery for physical pain 
and suffering, solely the result of the mental anguish 

Where there can be no recovery for the mental 
anguish itself there can be no recovery for physical 
pain and suffering, solely the result of the mental 
anguish 36 

§ 247. Losses from Illegal Collateral Trans¬ 
action 

Where the telegram is in furtherance of an illegal 
transaction there can be no recovery for loss due to the 
telegraph company's negligence In the transmission or 
delivery thereof 

Where the transaction in connection with which 
plaintiff claims that the negligence of the telegraph 
company has caused him to suffer a loss is in itself 
an illegal transaction, and the message was sent 
in furtherance thereof, there can be no recovery.37 


27 Ala.—Sledg'e v Western Union 
Tel Co, 60 So 886, 163 Ala. 4 

62 CJ p 266 note 47. 

28 Tex—Western Union Tel Co v 
Birchfleld, 38 SW 685, 14 Tex Civ 
App 664 

29 Ark—^Western Union Telegraph 
Co V Mannagan, 167 S W, 701, 113 
Ark 9, 

62 C J t> 266 note 49 

} 

30 Ind—^Western Union Tel Co v 
He-nley, 64 hTB 776, 23 Ind App 14 
—^Westeim Union Tel Co v Bry¬ 
ant, 46 KK 358, 17 Ind.Appt^ 70 


31. S C —Todd V Western Union 
Tel Co, 58 SE 483, 77 S C 622 

62 C J P 267 note 51 

32. S C —Toale v Western Union 
Tel Co, 67 SE 117, 76 S C 248 

62 C J. p 267 note 62 

33. NC—Green v Western Union 
Tel Co, 49 Sm 171, 136 NC 606 

34 'N'd?—Bewell v Western Union 
Tel Co, 131 SB 7641, 191 NC 366 

62 CJ p 267 note 66, 

35 NC—‘Dayvis v Western Uhion 
Tejl Co., 61 SE 898, 139 NC 79, 

6'2 C^f, p 267 note 66. 


38. U,'S —Mee« V, Western Union 
Telegraph Co , DC Flo., 66 P 2d 691 
62 CJ P 267 note 67 ^ , 

Under federal rolejT telegraph com¬ 
pany not delivering Interstate tele¬ 
gram annonnciiig death of ad¬ 
dressee’s motherr, §,0 that addressee 
A I 1 I *1 i’ n I r ’ , funer- 

i' V ! *• h't 1 1 h 0 r r J, I ressee’s 
< ii s,' ir*g P'1 A.',! out ef 
mental smgnlsh —W '(J Tel Co' v 
CohVAyi ll^ P2d 867, 67 Arlz 208 
37 N J —Schnitzer v Western Un- 
Jen Telegraph Co , 85 A, 1021, 84 N 
JLaw 63 

62 C J p 267 note Qt9. 



86 C.J.S 


§ 248 TEL. & TEL., RADIO & TELEVISION 

XII. TEANSMISSION OF MONET 


§ 248 In General 

a General rules 

b Performance or breach of contract 
c Limitation of liability 

a. General Bnles 

A telegraph company engaging in the transmission of 
money Is subject to the rules applicable to common car¬ 
riers, and the rules of construction of contracts general¬ 
ly apply to contracts for the transmission of money 

A voluntary offer by a telegraph company to the 
public of Its services in transmitting money brings 
It into the status of common carrier with respect to 
such transactions,38 and the rules applicable to 
such relationship are to be applied in so far as they 
relate to the matter 

In accordance with the general principles of con¬ 
tract construction, the order for transmission of 
money by wire,^® or a provision thereof limiting the 
liability of the telegraph company for negligence, 

IS to 'be construed as a whole, the intent is to con¬ 
trol,'*2 and all provisions, if fairly possible, must be 
given effect So also, a distinct expression of 
purpose IS not to be deemed intended to be neutral¬ 
ized by another provision,^^ particularly where the 
latter provision is not as clear and positive as the 
former '^5 A contract to wire money is to be con¬ 
strued with respect to the rules and regulations of 
the company,^® all parts of such rules are to be 
construed with respect to each other,and, when a 
conflict between provisions of such rules appears, 


general provisions yield to specific provisions 
The contract between the parties is to be determined 
in the light of the negotiations leading up to it-*^ 

A contract for transmitting money is not a bail¬ 
ment 

b Performance or Breach of Contract 

A telegraph company must use reasonable diligence 
to perform the service undertaken and is liable for a 
negligent failure to accomplish the result 

A telegraph company must use reasonable dili¬ 
gence to perform tlie service undertaken How¬ 
ever, if the company accomplishes the desired re¬ 
sult, there is no liability to the sender, even though 
it was negligent or actually 'broke the contract 
Where the contract is for immediate service and 
the company’s employees know that there will be a 
delay in performance, due to the fact that the 
medium used is closed for the day, a duty arises 
to inform the sender of the probability of delay,®® 
or, in the absence of such warning, to attempt per¬ 
formance m another fashion 

A telegraph company which has contracted to 
transmit money by wire is liable for a negligent 
failure to accomplish the result,®® particularly where 
its employees assert that the desired result will be 
accomplished m a short time and do not inform 
the sender of the necessity of transmission through 
another medium, requiring a longer time,®® and 
whether or not it maintained a line between the 
points,®'^ was engaged m the business of transmitting 


38 . Ind.—Western Union Telegraph 
Co V Lapenna, 133 NE. 144, 78 
IndApp 698 
62 C J p 272 note 87 

39 SC—Reave® v Western Union 
Telegraph Co, 96 SE 296, 110 SC 
233 

40 Ala.—Western Uhlon Telegraph 
Co V Bowen, S'S So 283, 203 Ala. 
409 

41 . Ill —Warnlck v W U Tel Co , 
9 NTB 2d 72. 290 Ill App 669 
40 . Ala.—-Western Union Telegraph 
Co v. Bowen, 83 So 283, 203 Ala. 
409 

43 . Ala.—Western Union Telegraph 
Co V Bowen, supi^ 

44 . Ala.—Western Union Telegraph 
Co V Bowen, supra, 

46. Ala.—^Western Union Telegraph 
Co V Bowen, supra. 

46 Cal —John Breuner Co v. West¬ 
ern Union Telegraph Co , 291 P 4'46, 
108 CaJ App 243 

XTnder contract of whloli oompany’s 
rule was a part, telegraph company 
was held to have breached contract i 


by forwarding money wired to payee 
without written request of payee as 
required by the irule—'John Breuner 
Co V Western Union Telegraph Co-, 
supra, 

47 Cal—John Breuner Co v West¬ 
ern Union Telegraph Co , supra. 

48 Cal—iJohn Breuner Co v West¬ 
ern Uhion Telegraph 0>, supra, 

49 Wis —'Slivlck V American Hx- 
press Co, 186 NW 186, 176 Wis 
314 

60 Ala.—First N'at Bank v West¬ 
ern Union Telegraph Co, 142 So, 99, 
26 AXa,App 108,. certiorari denied 
142 So 102, 226 Ala 38 

51. Ind—^Western Union Tolegrraph 
Co V Lapenna, 133 NE 144, 78 
Ind App 698 

Iowa,—^UcMahon v Western Union 
Telegraph Co, 171 N.W 700, 186 
Iowa 744 

63. Iowa—^McMahon v. Western Un¬ 
ion Telegraph Co, supra 

53 SC—^Reaves v Western Union 
Telegraph Co, 96 SB 295, 110 SC 
233. 


64. SC—Reaves v Western Union 
Telegraph Co , supra 

62 C J p 273 note 98 

56. U S —^Wester v Western Union 
Telegraph Co, DC Cal, 26 PSupp 
478, aflamaed, CCA,. Western Un¬ 
ion Telegraph Co v Neater, 106 
F2d 687, reversed on other grounds 
60 ISCt. 769, 300 U'S 682, 84 L Ed. 
960, 128 A,LR 628 

Ariz—^Morris v Western Union Tele¬ 
graph Co, 206 P 680, 24 Ariz 12 

Ind-^—^Western Union Telegraph Co. 
V Lapenna, 183 N.B 144, 78 Ind 
App 598 

N T —Bostelmon v Western Union 
Tel Co, 37 NTS.2d 662, 179 Misc 
121 , 

Ohio—Patrick v W U Tel Col, 92 
NlJ,2d 20, 86 Ohio App 366, 

62 C J p 372 note 90 

56. a O—'Reaves v Western Union 
Telegraph Co„ 96 S E 296, 110 S 0 
283 

67 Ala—Western Union Telegraph 
Co^ V Bowen, 76 So 986, 16 Ala 
App 2&8, 
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telegraphic money orders,or did not operate a 
money order office at the destination ^9 

Where there has been a material breach of the 
contract to transmit money, the sender has the right 
to rescind the contract and sue for recovery of the 
money 

IdenHficahcm of payee In the absence of rea¬ 
sonable grounds to suspect that the person demand¬ 
ing payment is not the payee, the company is not 
liable for payment to such demandant not the 
payee nor is it liable for payment to an impostor 
where the sender intended that the money should 
be paid to him, although he was not in fact legally 
entitled to it 62 However, in the absence of an 
absolute waiver of identification, the telegraph com¬ 
pany will be liable for failure to use due diligence 
in identifying the payee 6^ Under a contract of 
transmission requinng positive identification of the 
payee, the fact that the sender had been imposed on 
is no defense to the telegraph company where pay¬ 
ment was not made to the person named in the con¬ 
tract 6^ The applicant is bound by a waiver in 
the application of identification of the payee,®® even 
though the telegraph company’s agent directed the 
applicant in filling out the application containing 
the waiver,®® or even though the company’s agent 
signed the application for the sender in the course 
of taking the order for transmission ovej the tele¬ 
phone ®'^ The mere fact that the sender executed 
a waiver of identification of the payee will not 
make the telegraph company liable for refusing pay¬ 
ment without positive identification in the absence 
of a showing that the company’s action was in¬ 
spired by malice or was other than an exercise of 


' judgment ®* Where the order is sent in a name 
other than that of the intended recipient, the con- 
pany is not liable to such intended recipient for 
failure to deliver the money to him,®® in the ab¬ 
sence of evidence that the persons intended were 
the same ® 

a Limitation of Liability 

A telegraph company may validly stipulate In the 
contract for transmission that It shall not be liable be¬ 
yond a certain amount for breach or default in the trans¬ 
mission or delivery of the money 

A provision of a telegraph company’s contract for 
transmission that the company shall not be liable 
for negligence in the delivery or payment of a 
money order beyond a certain amount, unless the 
sender places a greater value on his money order 
and agrees to pay therefor,^^ jg valid, but as a 
earner the company may not contract for exemp¬ 
tion from liability due to its own fraud or negli¬ 
gence'^® A clause in an application form limiting 
liability may, by statute, be made inapplicable to 
situations m wbich the telegraph company is guilty 
of gross negligence in transmission or delivery of 
an intra-state message A telegraph company 
may, in the regular course of business, determine 
which of Its offices it will constitute money order 
offices for the transmission of money by wire,*^® 
and where it has designated money order offices it 
may, in the agreement for transmission of money by 
wire, validily limit its liability for negligence in 
transmission to other places It may validly stipu¬ 
late that It shall not be liable for default beyond its 
own lines,that it shall act as the sender’s agent, 
without liability,'^® and that, without further notice, 


58. Ala.—Western Union Telegraph 
Co V Bowen, supra. 

59 Ky—^Western Union Telegrraph 
Co V Sisson. 160 SW 168, 166 Ky 
624 

60 Ala.—Western Union Telegraph 
Co V Tersheshee, 160 So 233. 230 
Ala. 239 

61 Ala,—^Pirst Nat Bank v West¬ 
ern Union Telegraph Co, 142 So 
99, 25 Ala.App 108, certiorari de¬ 
nied 142 ®o 102, 226 Ala. 38—West¬ 
ern UnJO'n Telegraph Co v Kidd, 
118 So 228, 22 Ala.App 697 

Ga^—Gilliam v Western Union Tele¬ 
graph Oo, 108 S B 663, 27 Ga,App 
383 

62 CJ I^2;78not$6» 

62 TOx—Western Union. Telegraph 
Co V American Shite Bank ot 
Burk-Burnett, CivApp., 2T7 SW 
226 

63. Ind.—Western Union Telegraph 
Co V Lap^enna* 133 NB. 144, 78 
IndApp, 698 -• 


64 Miss—Western Union Telegraph 
Co- V Goodman, 146 'So 128, 166 
Miss 782 

65 Ala—First Nat Bank v West¬ 
ern Union Telegraph Co, 142 So 
99, 26 AlaApp 108, certiorari de¬ 
nied 142 So 102, 225 Ala 38 

Ga—Gilliam v Western Union Tele¬ 
graph Co, 108 SB 663, 27 GaApp 
388 

66 Ala—^First Nat Bank v West¬ 
ern Union Telegraph Co, 142 So 
99, 26 AkuApp 108, certiorari de¬ 
nied 142 So 102, 225 Ala 38 

67 Ga —Gilliam v Western Union 
Telegraph Co, 108 SB 663, 27 Ga 
App 383 

68. N T —-Taggart v Western Union 
Telegraph Co„ 190 NYS 460, 198 
APp.PlV 366 

69. SC—Cason v Western Union 
Tel Go, 57 SB 7'22, 77 SC 167 

70 ©C,—Cason v Western Union 

'i"el Oo, supra 

71. UvS—^We^t^gnj, Union TeJegpaph^ 


Go V Nester, Cal, 60 S Ct. 769, 809 
US 682, 84 LEd. 960, 128 ABB. 
628 

72 Ill—iSlegel V Western Union 
Tel Co, 37 NB 2d 868, 812 IlLApp 
86 

73 Ind—Western Union Telegraph 
Co V Bapenna 133 NB 144, 78 
Ind.App 698 

74 Okl —W U Tel Co r Jordan 
Petroleum Co., 238 P 2d 820, 205 
Okl 45^ 

75. NC—Behue v. Western Union 
Telegraph Co, 96 'SB 29, 175 NO 
661 

62 CJ p 273 note 99 

76. Tex — Corpus juris ^ted la 

W, U Tel Oo V Speed, Civ App, 
93 S W,2d 680, 681, error dismissed 
62 C J p 273 note 1. 

77. Tex —Corpus Juris oltod la 
W. U Tel Co V. Speed, Civ App, 
93 S W2d 680, 681 

62 C,J1 P 273 note 2 

78Kts *Ala—Western Union Telegraph 
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It may contract on the sender’s behalf with other 
media for the transmission and final pajment of the 
money, without liability for the negligence of those 
contracted with^® It has been held that the con¬ 
tract for the transfer of money or credit is un¬ 
related to the transmission of an accompanying 
message and that company regulations filed with the 
Interstate Commerce Commission limiting liability 
with respect to transmission of interstate messages 
do not affect the telegraph company’s liability under 
state law on its contract to transmit money How¬ 
ever, a stipulation in a sending form for tele¬ 
graphic money transfer that the transfer and ac¬ 
companying message constitute a single transaction 
has been held valid 

§ 249 Transmission to Foreign Countries 

A company which engages In transmission of money 
to foreign countries must exercise proper care in trans¬ 
mission, and may stipulate for limited liability, 

A telegraph company which holds itself out as 
engaged in the business of transmitting money to 
foreign countnes has the duty, when it agrees to 
transmit money, to see that it is properly sent,82 


and IS liable for a negligent failure to accomplish the 
result required by the contractus Such transmis¬ 
sion may be by “cable transfer ”84 jn the absence 
of a contractual provision fixing the time within 
which performance must be made, a reasonable 
time will be allowed 85 A telegraph company may 
validly limit its liability for delay, nonpayment, or 
underpayment of an order to pay money in a for¬ 
eign country 8® Where a special contract of guar¬ 
anty IS made, conditions of limitation of liability, 
not within the knowledge or notice of the sender, do 
not control 87 

Ordinarily, in the absence of statute or special 
contract provision, when a company undertakes to 
transmit money abroad by use of a connecting line, 
or correspondent, its liability terminates on delivery 
to such other line or correspondent, 88 but if the 
money is not delivered by the correspondent, and is 
reaccepted by the transmitting company, there is 
a duty to return the foreign money to the sender 
or notify him and comply with his orders with 
respect thereto 89 

As in the case of contracts for transmission gen¬ 
erally, stipulations in the contract against liability 


Oo V. Bowen, 83 So 283, 203 Ala. 
409 

63 C T p 273 note 3 

79. NC—^Lehue v Western Union 
Telegraph Co, 96 SB 29, 176 NTC 
661 

6^ C«r p 273 note 4 

80. Ariz—Morris v. Western Union 
Telegraph Co, 206 P 580, 24 Ariz 
12 

81. SC—Ingram v Hughes, 169 SB 
425, 170 S a 1, 87 A L R 1325 

83. US—^Nester v Western Union 
Telegraph Co, DC Cal, 25 P.Supp 
478, affirmed, CCA., Western Union 
Telegraph Co v Hester, 106 F2d 
S87, reversed, on o-ther grounds 60 
set 769, 309 I^S 682. 84 L,Ed 
960, 128 A.LR 628 
AsoertAinmeint of correct location 
A telegraph company holding itself 
out as engaged in the business of 
transmitting money to foreign coun¬ 
tries, when given the name of a for¬ 
eign locality, was under duty of as¬ 
certaining the correct location and 
seeding that the money was sent there, 
and'' failure to'.dh So was gross negli¬ 
gence.—^Hester v Western Union 
Telegraph Co, DJdOal, 26 P Supp 
47^8, affir^e^ Western Union 

Telegrai^ Qo v Hester, 106 P 2d 
“ '■f '* 11 other grounds 60 S 
<’ ■ I Sfig, 8-4 LBd.^ 960, 

128 A.LR 628 

83. HrS—Nester v Western Unioh 
Telegraph Co, DC Cal,, 26 BtS^PP 
478, affirmed, CCA, western Dn- 
ian Telegraph Co v Hester,' 106 P 
2d 587, reversed on other grounds 


60 set 769, 309 US 682, 84 LBd 
960. 128 ALR 628 

84. H Y —OsMnsky v Taylor, 172 H 
TS 231 

Hatnre of cable transfer 

The term "cable transfer*' pre¬ 
cludes the idea that actual transfer 
of money is contemplated, a credit 
for a sum pf money payable at a des¬ 
ignated place Is purchased, and the 
transaction is completed when the 
cable transfer is sold, the money paid 
becoming the property of the seller 
of the transfer in return for the 
seller's obligation to pay Its equiva¬ 
lent in foreign money to the payee — 
Oshinsky v Taylor, supra 

85 HT—^Bratspiaa v. Barrett, 203 
HTS 446, 122 Mlsa 684, modified 
on other grounds 898 HTS 116, 
211 App Div 766 

62 C J p 274 note 18 
An agreement by an express com¬ 
pany, whlcK had undertaken to trans¬ 
mit and place money to plalntifCs ac¬ 
count in a bank in Austria, to deliver 
the bankbook to plaifitlfll, was h^eld 
an essential and material part of the 
contract, and failure to deliver it 
within reasonable time was' presump¬ 
tive evidence of nonperformance — 
Bratsples v Barrett, supra. 

86 US —Western Union T » og . ,'i 
Co V Hester, Cal, 60 SCt 7o ,< 
US 682, 84 DBd 960, 32* A I-Tl 
6'28 

87. HT—Stumer v Western Cnidn 
Telegraph Co, 189 HTB 'B37, ^ 

62 C,J, p 274 note 19, / ; 
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88. US—^Basila v Western Union 
Telegraph. Co, DC Fla., 24 F 2d 
669 

Mass —Skopetz v American Express 
Co, 146 HE 262, 251 Mass 136 
H T —Katz V Western Union Tele¬ 
graph Co, 196 HTS 656, 119 Misc 
489—Sommer v Taylor, 190 HTS 
153 

Implied assent 

Where contract with plaintiff au¬ 
thorized express company to trans¬ 
fer to foreign bank rubles purchased 
of defendant through latter's cor¬ 
respondent, or to use means of 
transmission recognized as suitable 
among merchants and banks, it had 
implied assent of plaintiff to trans¬ 
mit rubles through its correspondent 
—Skopetz V American Express Co, 
146 HE. 262, 261 Mass 186 
Hot contract to deliver 

An agreement by defendant express 
company, to cable a credjit of rublei^ 
to Russia and remit or forward that 
sum to plalntiff’a wife at a spediRed 
place, "sub^Ject to the rules aud reg¬ 
ulations of itbe variotus post oi^ces 
used in ipqakiug the remittance," wag 
not an absolute agreement to deliver 
the money—Katcher \ \no i* i '•'x- 
press Co, lOD A. 741, 01 S I L i a 1 
‘^lEteiutt’' and <‘forwa(rif” deflifed 

1 0 'remit" means to transmit or^ 
i- I' espacieiilly to a distance, as 
I'l , and to “forward" means to 


send forward, to transmit—Katcher 
V American Express Co, supra 

89 2^ J 4^eric^n 

' press Co, siapi-a. i , 
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for negligence of connecting lines have been held 
reasonable and valid®<^ even though the sender did 
not know of the provision but had knowledge that 
the transmitting company must use subagents 
The sender of the money is presumed to know that 
no employee is authorized to represent that the com¬ 
pany will transfer the money by its own lines to a 
foreign destination where it maintains no lines, 
particularly where the order contained an express 
stipulation against liability for default beyond the 
company’s lines,^ 2 and he is bound to know the 
rules and regulations of the company as embodied 
in the contract, whether or not such contract is 
expressly declared subject to such rules and regula¬ 
tions 

The Car7itack Amendment, imposing liability on 
the initial carrier for any loss or injury over any 
connecting line, as well as for loss or injury on 
Its own line, does not apply to telegraph companies 
with respect to transmission of money to a foreign 
country 


§ 250. Actions 

The general rules governing civil actions apply In an 
action against a telegraph, cable, or other company for 
breach or default In the transmission or delivery of money. 

An action by the addressee to recover damages 
for failure of a telegraph company to transmit mon- 
ey by telegraph sounds in tort,^5 and is predicated 
on breach of a public duty,ss -while a similar action 
by the sender sounds in contract,but may also 
sound in tort The addressee is entitled to sue 

Pleading^ The general rules as to pleading m 
civil actions apply in actions for failure or delay 
properly to transmit money by telegraph and 
plaintiff must allege all matters material to his 
cause of action 2 

Evidence The rules as to evidence in civil ac¬ 
tions generally with repect to presumptions and 
burden of proof,^ admissibility,^ and weight and 
sufficiency^ of evidence apply to actions relating 
to money transfers by telegraph 


90 Mass —^Alemian v American Kx- 
press Co, 130 NE 253, 237 Mass 
580 

NT—Sommer v Taylor, 190 NTS 
153 

62 C J p 274 note 22 

91 Mass —^Alem'Ian v American 
Exp Co, 130 NE 253, 237 Mass 
580 

92 Md—Greer v Western Union 


2. Ky—^Western Union Telegraph 
Co V Melvin, 194 SW 663, 176 Ky 
480 

62 C J p 276 note 63 [aj 

3 Sreacb of contract 

Burden is on plaintiff to prove 
breach—Auerbach v Barrett, 212 N 
TS 141, 214 AppDiv 279—Goeske 
v Taylor, 199 NTS 677, 206 App 
Dlv 429 


Telegraph Co, 123 A. 447, 143 Md 
665 

93 Md—Greer v Western Union 
Telegraph Co, supra 

N T —^Katz V Western Union Tele¬ 
graph Co, 196 NTS 566, ,119 Misc 
4$9 

94. U S —^Baslla v Western Union 
Telegraph Co, DC Pla., 24 P 2d 
669 

95. Or—^Eldd V Western Union Tele¬ 
graph Co, 272 P 896, 127 Or 600 

90 Or—^Edd v Western Union Tel¬ 
egraph Co, supra. 

97. Or-r-Edd V Western Union Tel¬ 
egraph Go, ,supra. 


98 U.S—Nester v Western Union 
Telegraph 'Co, D C Cal, 25 P Supp 
478, affirmed, CCA, Western Un¬ 
ion Telegraph Go' v Nester, 106 P 
2d 687,i r'er^Sed on othei* gi^ounds 
60 S.Gi 76fl, aOd US 682, 184 E Ed 
960. it28 A*ER. 628 

99 Or—y^estern Uuipn Ot'pl- 

egrapTi Co, 272 §96, 127 Or 600 


1 , Petition, held enfflolent 

l^.T -7-Bostelman v Western Union 
Tel Co, 37 NTS 2d 662, 179 Mttsc 
121 


Tex—-We^teyn TJnipn 


Telegr^agh Co 

62 p 


Cable transfer 

Mass—^Allen v American Express 
Co, 143 NB 925, 249 Mass 177 
6'2 C J P 276 note 70 [a] 

IConey transfer generally 

NC—Waters v Western Union Tel¬ 
egraph Co, 138 SB 608, 194 NC 
.188 

62 C J p 276 note 70 [b]. 

Defenses 

(1) Where defendant, an express 
company, issued to plaintiff, who de¬ 
sired to^ transmit money to Austria, 
a receipt for the amount to be paid 
to a designated person in Vienna 
in Austrian money, and the express 
agent stated to plaintiff on the de¬ 
livery of the receipt that the ex¬ 
press company would secure a bank¬ 
book from the Vienna bank, the bur¬ 
den of proof was on defendant, where 
it failed to deliver a bankbook, to 
show that the iponey was in fact de¬ 
posited in a bank.—^Dermer v. Ear- 
rett, 196 N.TS 703, 202 AppDiv 

(2) Where express company unde^ 
took to deposit money to plaintiff’s 
credit in Austrian bank, and dellyfiTe 
bankbook or return money wl^hto 
year, failure to delliver bankbook on, 
plaintiff’s repeated‘deipands afWr ey- 
pii ation of year mad^ out p^ima f^jCje 


unless company could show that, ow¬ 
ing to conditions arising out of war, 
a reasonable time within which to 
furnish bankbook had not elapsed 
—^Bratspies v Barrett, 208 NTS 116, 
211 App Div 765 

Burden of proof under statute 

In order to place on defendant, an 
unincorporated express company, the 
burden of proof imposed on a pri¬ 
vate banker under statute, It is In¬ 
cumbent on plaintiff to show that de¬ 
fendant came within the statutory 
provision stating the scope of the 
article relating to private bankers, 
and fil'd not have a contract with the 
railroad company for the operation of 
an express service on the lines of the 
railroad company, in view of another 
provision excluding, from the defl- 
nit^on of a “private banker,’’ an un¬ 
incorporated express company having 
a contract with a railroad for the 
operation of express service upon 
the lines thereof ---Kessler v Bar¬ 
rett, 201 NTS 7Q1 
4 Evidence held admissible 
N T —-Read V Postal Telegraph Ca¬ 
ble Co, 199 NTa 126, 206 App 
Dlv. 43i 

62 Cy p 976 note 71 [aj 
Evldeuee held inadmissible 
U S<—Western Union Telegraph Co, 
V Kali, CCAMd, 287 F 297 
62 Pj276 note 71 [b] 

5. Evi^^ence held suilloleut 
r ,(1), To; sustain punitive damages — 
V Western Union Telegraph 
Ccf-, 1!21 SE 693, 127 SC 63B 

C2) To sustain findings see 62 C 
J p 2’76 note 72 [a] 

^'^den.oe held InsuSLolent 
[ -^1) To show proximate cause — 
Kes^ef V Western Unlion Telegraph 
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Trial The general rules relating to the trial of 
cml actions govern in the tnal of controverted is¬ 
sues of fact m actions for failure or delay in trans¬ 
mitting money by telegraph Thus, whether the 
telegraph company showed sufficient diligence in 
transmitting the money® or m determining the 
proper person for whom intended,whether the 
company had proper notice of the pro'bable con¬ 
sequences resulting from a breach of the contract,® 
whether plaintiff’s losses were the natural and 
probable consequences of the telegraph company’s 
breach,® whether the company guaranteed delivery 
of a cable transfer,^® whether, in an action to re¬ 
cover damages for mental anguish because of 
failure to attend a relative’s funeral due to non- 
receipt of money from the company, the addressee 
could have reached the place of the funeral in time 
had proper transmission been made,^^ and whether 
punitive damages should be allowed^^ have been 
held, m particular cases, questions of fact for the 
jury What is a reasonable time for performance is 
a question of fact, to be determined in the light 
of all the circumstances,^® except where the cir¬ 
cumstances are such that it may be said as a matter 
of law that a reasonable time for performance has 
elapsed 

The general rules relating to instructions to the 
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jury in civil actions apply to actions for failure 
or delay in transmitting money by telegraph 

§251 Damages 

The aeneral rules as to nominal, compensatory, and 
punitive damages apply in an action against a telegraph 
or cable company for breach or default in the trans¬ 
mission or delivery of money# 

In accordance with the general rules discussed 
in Damages §§ 8-16, breach of the contract to 
transmit money gives a right to at least nominal 
damages 1® Also, under the general rules as to 
compensatory damages, discussed in Damages §§ 
17-100, compensatory damages which are the prox¬ 
imate result of the breach of contract may be re¬ 
covered,but the naked fact that an agreement 
to transmit money has been broken or an impos¬ 
sible thing undertaken gives no right to damages 
due to breach of contract i® Such compensatory 
damages only as may reasonably be supposed to 
have been within the contemplation of the parties 
at the time the contract was made are recovera¬ 
ble,!® and damages which are speculative cannot 
be recovered 2® The addressee has the duty of 
mitigating the resulting damage 2! 

Ordinarily the recovery of compensatory dam¬ 
ages IS repayment of the money deposited for 


Co, DCCal, 26 FSupp 478, affirm¬ 
ed, C C.A, Western Union Telegraph 
Co V Nester, 106 F 2d 587, reversed 
on other grounds 60 S Ct 769, 309 
US. 582, S4 LEd. 960, 128 ALR 
628 

(2) To make issue for jury—West¬ 
ern Union Telegraph Co v Cosby, 
TexCivApp, 99 S W 2d '662, error 
dismissed 

(3> To show other matters see 62 
C J p 276 note 72 [b] 

6> Iowa.—^Mueller v Western Union 
Telegraph Co, 166 NW 827. 173 
Iowa 402 

7 Mich—Marab v Western Union 
Telegraph Co., 132 NW 668, 167 
Mich 192 

8. US.—Western Union Telegraph 
Co V Hall, CCAMd, 287 F 297 

N* T —Boatelman v Western Union 
TeL Co , 87 N T S 2d 662, 179 Misc. 
121 

9 . KT—Boatelman v. Western Un¬ 
ion Tel lio, supra, 

10 NT—Sturner v Western Union 
Telegraph Co, 189 NTS 637 

11. Ky,—Western Union Telegraph 
Co V Sisson, 160 S W 168, 166 Ky 
624 

13 SC—^Reaves v. Western Union 
Telegraph Co, 96 SE 295, 110 SC 
233 

13 NT —^Bratspies v Barrett, 203 
NTS 446, 122 MlSc 684, modified 


on other grounds 208 NTS 1<16, 
211 AppDIv 766 

14. NT—Bratspies v Barrett, su¬ 
pra 

15 InBtnictlon.s held proper or not 
erroueons 

Ala.—^Western Union Telegraph Co 
V Bowen, 76 So 986, 16 Ala.App 
253 

■62 C J p *276 note 81 [a], [c] 

Xnstmctlong held improper or er. 
roneons 

NC—Waters v Western Union Tel¬ 
egraph Co , 188 S B 608, 194 N C 
188 

62 C J p 276 note 81 [b] 

16 Ky'—^Western Union Telegraph 
Co V Melvin, 194 SW '663, 175 
Ky 4180 

17. Ariz—Sharp v Western Union 
Telegraph Co, 6 P 2d 896, 39 Ariz 
349, 80 ALR. 293 

N T.—Bostelman v Western Union 
Tel Co, 37 NTS 2d 662, 179 Misc, 
121 

Ohio—^Patrick v “W U Tel Co, 92 
N E,2d 20, 8'6 Ohio Appi 366 

62 C.J p 274 note 31 

Breach held, not proximate oaane of 
lOM 

Oal —John Brenner Co v Western 
Union Telegraph Co, 291 P 445, 
.108 CalApp 243 

Pa—H Schweyer & Co v West¬ 


ern Union Telegraph Co, Com PI, 
27 North Co 392 
6*2 C J p 274 note 31 [a] 

Breach held proximate canse 
Ariz —Morris v Western Union Tel¬ 
egraph Co, 206 P 680, 24 Ariz 12 
Contract or tort action 
Sendee could recover for tele¬ 
graph company's breach of agreement 
to transmit money, in contract or 
tort action, damages naturally aris¬ 
ing from breach or within contempla¬ 
tion of parties, when making con¬ 
tract, as probable result of breach,— 
Sharp V Western Union Telegraph 
Co , 6 P 2d 896, 39 Ariz 349, 80 A L, R 
293 

18. Iowa.—^McMahon v Western Un¬ 
ion Telegraph Co, 171 NW 700, 
186 Iowa 744 

19 Ill —Siegel V Western Unlion 
Tel Co, 37 NB2d 868, 312 IllApp 
86 

N T.—Taggart V Western Union Tel¬ 
egraph Co, 190 NTS 460, 198 
App Dlv, 366 

Ohio—^Patrick v W U Tel Co, 92 
KB 2d 20, 86 Oblo App 366 
62 C J p 274 note 33 

SO Miss —American By Express 
Co. <v Ballrey, 107 So 761, 142 Miss 
6122 . 

62 C J p 274 note 34 

21 Iowa-^Mueller v Western Un¬ 
ion Telegraph Co, 165 NW 827, 
' 173 Iowa 40*2 


262 
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transmission,22 interest thereon from the time of 
default until tender,23 costs of sending- the mes- 
g^gg^24 and actual expenses incurred necessarily 
because of the breach of contract25 or because of 
the tort 26 Where the agreement is to transfer 
foreign money, the sender may recover the value 
of the foreign money as of the time of demand 
there for,2 7 or, in the absence of an absolute agree¬ 
ment to deliver, as of the time when the company 
could with due diligence have ascertained and re¬ 
ported the fact of its nondelivery by its correspond¬ 
ent 28 A limitation in a telegraph company’s con¬ 
tract to transmit money on the amount which may 
be recovered for breach thereof is not a provision 
for liquidated damages,22 and plaintiff must prove 
actual damages 20 

Physical or menial suffering Physical pain or 
suffering,21 inconvenience,82 and fatigue^s caused 
by the breach of contract constitute proper elements 
of compensatory damages The general rule that 
mental pain and suffering m connection with a 


wrong which, apart from such pain and suffering, 
constitutes a cause of action is a proper element 
of damages where it is the natural and proximate 
consequence of the wrong applies to a money trans¬ 
fer 24 Generally there can be no recovery for 
mental anguish alone,25 although such recovery 
is permitted where the company had timely notice 
that mental suffering would result from its failure 
to fulfill the contract 26 

The authorities are not in accord as to whether 
recovery for mental ang^iish alone may be had 
where the circumstances involve the sickness or 
death of another person,27 m some jurisdictions 
recovery is then permitted,28 on the ground that 
notice of special interest of the sender is brought 
to the company and thus that special recovery for 
resulting damages was within the contemplation 
of the parties 29 Recovery may not be had for 
mental anguish accompanied only by pecuniary 
loss 40 Mental suffering attendant to physical suf- 


22 Arlz—Sharp v Western Union 
Telegraph. Co • 6 P 2(3, 896, 39 Ariz 
349, SO ALR 293—Morris v West¬ 
ern Union Telegraph Co, 206 P 
6'80, 24 Ariz 12 

Ill—Siegel V. Western Union Tel 
Co, 37 NB2d 868, 312 Ill App 86 
N Y —^Auerbach v Barrett, 212 NTS 
141, 214 AppDiv ‘2-79—Stern v 

Barrett, 195 NTS 0.60, 202 App 
Div 830 

Tenn—^McCollum v Western Union 
Telegraph Co, 176 S W 2d 644, 180 
Tenn 403 

23 Ariz —Sharp v Western Union 
Telegraph Co, 6 P 2d 895, 39 Ariz 
349, 80 A.LiR 293—Morris v West¬ 
ern Union Telegraph Co, 206 P 
680, 24 Ariz 12 

Ill —Siegel V Western Union Tel 
Co, 37 NB2d 868, 312 Ill App 86 
Tenn —^McCollum v Western Union 
Telegraph Co, 176 SW2d 644, 180 
Tenn, 403 

62 O J p 275 note 43 

24. Ariz—Sharp v Western Union 
Telegraph Co , 6 P 2d 896, 39 Ariz 
349, 80 AUR. SOS—^Morris v West¬ 
ern Union Telegraph Co, 206 P 
580, 24 Ariz 12 

62 C J p 275 note 44 

25. Ky —Cumberla-nd Tel, etc , Co 
V Quigley, 112 SW 897, 129 Ky 
ISIS, 19 LRA,N,S, 676 

62 C J. p 276 note 46 
Attorney's fees 

In a state court suit to recover 
damages for faJllure to transmit 
promptly an’' Interstate money order 
telegram, which ^Was not a suit un¬ 
der the P^derad CommUhicAtiona Act, 
the pro-ylsloUs OS^ that act the ail- 
lowance of attorney's feed were not 
applicable—^McCdllum V.i .Western 


Union Telegraph Co , 176 S W 2d 544, 
180 Tenn 403 

26, NC—Le Hue v Western Union 
Telegraph Co , 93 S E 843, 174 N 
C 332 

27 NT—Sommer v Taylor, 190 N 
TS 1-63 

Performance impossible because of 
war 

One purchasing, In the United 
States, wireless transfer of credit 
of German marks, to be transmitted 
to Germany where transfer subse¬ 
quently became impossible because 
of war, was entiitled to recover the 
American money paid for the credit, 
and not the American equivalent of 
the marks, which had meanwhile 
depredated, since, while the pur¬ 
chaser was deemed to have purchased 
and to have been the owner of the 
marks, the seller could not deliver 
the marks and so was required to re¬ 
turn the money paid for them—^At¬ 
lantic Communication Co v Zlm- 
mermann, 170 NTS 276, 182 App 
Div 862, motion granted d>26 NB 
899, 227 NT 631 

28 NJ—^Katcher v. American Ex¬ 
press Co, 109 A. 741, 94 NI Law 
166 

29 US—Western Unlion Telegraph 
Co V Nester, Cal, 60 S Ct 769, 
309 US, 682, 84 L Ed 960, 128 A, 
LR 628 

HI —Siegel V Western Union Teh 
Co, 37 NE,2d 868, 312 Ill App 86 
—Wernick v W U Tel CJo , 9 N 
E 2d >72, 290 III App. 669 

30. Ill —Siegel v. Western Union 
Tel Co, 37 NB2d 868, 812 Ill 
App ^ 86, 

31, Western Vj^Icnj 


Telegraph Co, 206 P. 580, 24 Ariz 
12 

62 C J p 276 note 47 
32 NC—Waters v Western Union 
Telegraph Co, 138 SB 608, 194 

NC 188 

33 - N C—^Waters v Western Union 
Telegraph Co, supra. 

34t. S C —Baker v Western Union 
Telegraph Co, 121 SE 693, 127 

SC 636 

Tex—Western Union Telegraph Co 
V Brooks. Civ App, 221 SW 1024 
62 C J p 276 note 61 

35 Ky—^Western Union Telegraph 
Co V Melvin, 194 SW 663, 175 

Ky 480 

62 CJ p 276 note 52 

SnmUiatlou * 

Recovery may not be had for hu- 
mliliation as a species of purely men¬ 
tal suffering unrelated to any phys¬ 
ical injury —^Morris v Western Un¬ 
ion Telegraph Co, 206 P 680, 24 
Ariz d2 

36 . N C —Le Hue v Western Union 
Telegraph Co, 93 SE 843, 174 N 
C 332 

62 C 3* P 27'6 note 63. 

37 Tex—-Western Union Tel Co v 
Brooks, 279 SW 443, 116 Tex 
168, 

38. Tex—Western Union Tel Co v 
Brooks, supra—Western Union Tel¬ 
egraph Co V Goodwin, Civ App, 
178 SW 1164 

39 '. Tex—Western Union Tel Co v 
Brooks, 279 SW 443, IIB Tex 168 
-^Western Union Telegraph Co v 
Goodwin, Civ App, 173 SW 1164 

40- U.S—Western Union Teh Co. Y 
^ , Hfdl, GCA.Md., 287 F. 297. 
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fenng is a proper element of compensatory dam- 

ages.^i 

Special damages In the absence of timely no¬ 
tice to the company, ^2 special damages cannot be 
reco\ ered *2 So special damages based on the fact 
that as a result of the failure to receive the money 
in due time plaintiff was evicted from home,^^ 
was unable to travel by sleeper, ^5 or was injured 
m reputation,^® or lost credit,are too remote 
and speculative to justify recovery thereof How¬ 
ever, damages suffered are not too remote or spec¬ 
ulative when the company has knowledge of spe¬ 
cial facts Where the message on its face re¬ 
lates to sickness or death, the telegraph company 
has been held to have sufficient notice of special 
damages 

YTTT news, tiokee, telettpeweit 
§ 252. In General 

Tetegraph and telephone companies may properly 
engage In the business of furnishing news and market 
reports by means of a ticker, or private wire service, 
and may furnish teletypewriter service, subject to stat¬ 
utory regufatfons. 


TELEVISION 86 C.J.S. 

Pumfwe damages Mere negligence m handling 
the money transfer order, not characterized by wan¬ 
tonness or willfulness, does not authorize the re¬ 
covery of punitive damages Where the tele¬ 
graph company's conduct is wanton or willful, pun¬ 
itive damages are recoverable The general rule 
that a master is held liable in exemplary or puni¬ 
tive damages only where he has authorized, partici¬ 
pated in, or ratified the act of the servant, as dis¬ 
cussed in Damages § 125, applies in an action 
against a telegraph company to recover damages 
because of its breach of contract to transmit mon¬ 
ey-52 

Excessive or inadequate damages In particular 
instances verdicts have been deemed not exces¬ 
sive 

3E, OE MAEKET QUOTATION SEEVICB 

In some instances telegraph companies have prop¬ 
erly engaged in the business of furnishing news 
and other information,®^ including stock or market 
reports The service is often furnished by means 
of a ticker 


41. Bla.—'Westeni Union Tel Co v 
Wells, 89 So 838, 60 Pla, 474, 111 
Am SR 129, 2 L,R.A.,NS, 1072 
Tex.—Uoodwin v Western Union 
Telegraph Co, OivApp, 160 SW 
107 

^ Kan.—Churches v Western Un¬ 
ion Tel. Co, 195 P -610, 108 Kan 
431. 

T ex —Thompson v Western Union 
Telegraph Co , Com App ,7 S W 
2d 520. 

43 . Aiiz—Sharp v. Western Union 
Telegraph Co, 6 P 2d 896, 39 Ardz;. 
349, SO A.L.B. 293 

Ga.—^Western Union Telegraph Co 
V Tyre, 197 S E 603, 68 Ga.App 
34 

K1 —Siegel v Western Union Tel 
Co, 37 NB2d 1868, 312 Ill App 
86 

Kan -Churches r Western Union 
Telegraph Co, 196 P 610, 108 Kan 
431 

Tenn—^McCollum v. Western Union 
’ Telegraph Co., 176 SW3d 644, 180 
Tenn 403i 

Tex—-Thompson v Western Union 
Telegraph Oo., Com.App, 7 SW , 
2d 620 , ‘ ^ 

Pacts hold InsniBClOiit to oonStithte 
notice " I 

Fact that person sending an intiKf- 
state money order telegram had pre¬ 
viously transmitted money by wire 
to the same sendee was llnsumoient 
to Impute knowledge to the telegraph 
company of the purpose for whloh 
the m^hey was intnisted to 'it for<i 


tiansmission'—McCollum v Western 
Union Telegraph Co, 175 SW2d 644, 
ISO Tenn 403 

Interstate messages 

The control of Interstate business 
of telegraph -companies by the feder¬ 
al government, through published 
rules, regulations, and tariffs, was 
not Intended to change or affect the 
long-established rule that recovery 
for special damages can be had only 
in cases where the special damage 
was withlin the contemplation of the 
parties —Siegel v. W U Tel Co , 
37 H'E2d 868^ 312 Ill App 86 

44. U S —-Stansell V Western Union 
Tel Co, CCCal, 107 F 668 

45 Iowa.—^Mueller v Western Un¬ 
ion Telegmph Cp, 166 NW 827, 
173 Iowa 402 

46 US —Stansell v Western Union 
Tel Co, CCCal, 107 F 668 

47. Pa—Smith v Western Union 
Tel Co, 24 A. 1049, ,160 Pa 661 

62 C J p 274 note 41 

48, HI —Siegel V Western Union 
Tel Co, 37 NB2d 888, Sil2 Ill 
App 86 

Ky—Cumberland Tel, etc,, Go v 
({iulgloy,, 112 S.W 897, 199 Ky 
788, 19 LiR,A,N-S,. 575 

49 Tex—W U Tel Co v Estrada, 
Civ App ,'236 S W 2d' &46, error re¬ 
fused no' reversible .gn»r©r 

50 Miss.—American Ry Express 
Co V Bailey, 107 So 761, 142 Miss. 
622—Western Union Telegraph C<? 


V Koonce, 72 So 893, 11'2 Miss 
173 

51 Ariz—^Mornis v Western Union 
Telegraph Co, 208 P 680, 24 Ariz. 
12 

52. Miss —Postal Telegraph-Cable 
Co V Green. 83 So 403, 121 Miss 
260 

gC-—-Baker v Western Union Tele¬ 
graph Co, 121 SE 693, 127 SC 
635 

53. Tex—W U Tel Co v Estrada 
Civ App., 236 SW.2d 846, error re¬ 
fused no reversible error—Western 
Union Telegraph Co v Brooks, 
Civ App. 22 rl SW 1022, affirmed 

I 279 S.W. 443, liB Tex 168 

64. Ind—Western Union Tel Co v 
State, 76 NB 100, 166 Ind 492, 
8 L.RA.,NS, 163 
eifi C J. p 277 note 84 

55. N T —'Tucker v Western Union 
Telegraph Co, 168 KTS. 959, 95 
Misc, 287, affirmed 166 NTYS 1127, 
1148', 171 AppUiv fff6. 

62 C.J p 277 note 86 

56. U S —-National T®1 Newa Co v 
Western Union-^I\el Go-, III.^ US' P 
294. 66 CCA. 3,98, 60'ERA 806, 

62 C J p 277 note 86 . 

Tlokeri is an Inattupannt which, by 
meansi of a^ type.fwheel,^ actuaj^e^/hy 
electrical impulse, autOipaati'^AiSf 
prints in, plain, ordinary type,, ^n a 
^gti^p Qf 'paper,-; messages transmitted 
cdectrlteaHy fpom a dlst^anca—Nation- 
ahu'i^efc' J Western Unjpn 

, Tel' Ohi-t supra r ^ t i - - ' . , u 
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State statutes making it unlawful for public util¬ 
ities knowingly to lease private wires for use in the 
dissemination of gambling ha\c been held a \ahtl 
exercise of police power,their purpose being to 
forbid the furnishing of private wire service to be 
used for gambling or m furtherance of gambling®'' 
Such provisions have been held not to interfere 
with freedom of the press,®® or interstate com¬ 
merce,®® and not unreasonably to discriminate be¬ 
tween public utilities and newspapers of general 
circulation engaged in gathering and disseminating 
the same tjpe of information 

Teletypeumter service A statutory prohibition 
against the furnishing of telegraphic wires for 
the use of disseminating information m furtherance 
of gambling or for gambling purposes extends to 
and includes teletypewriter service Under a stat¬ 
ute regulating private wire service it has been held 
that proceedings to compel installation of teletype¬ 
writer service should be initiated before a public 
utilities commission 

§ 253. Analogy to Common Carrier 

The mere purchase and sale of news by a telegraph 
company do not constitute ft a common carrier of such 
news, but engaging in such a business will render it 
liable to give service without partiality or discrimination 
A telegraph company Is not bound as a comnf»on carrier 
to supply services for illegal purposes. 

While it IS said that the mere purchase and sale 
of news by a telegraph company may not consbhite 
it a common earner of such news wnthm the mean- 
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ing of the general principle, discus'^cd in Carriers §§ 
343, 349, that it is the duty of a common earner 
to serve the public impartially and without unreason¬ 
able dihcnmiiiation in any respect,®* where tele¬ 
graph companies do engage in such a business they 
are subject to the general rule, that they must, 
without partiality or discrimination, furnish such 
service to ail members of the public desiring it, on 
payment of their usual charges and compliance with 
their ordinary and reasonable regulations Like¬ 
wise, while ordinary telegraph companies not reg¬ 
ularly engaged in such a business will not be re¬ 
quired to do so for the benefit of a particular ap¬ 
plicant,®® they may be enjoined from discontinu- 
i mg such service or removing their instruments from 
a subscriber’s office or place of business 

A telegraph company is not bound as a common 
carrier to supply a ticker and furnish reports of 
the market prices of stocks and produce to a bucket 
shop,®® ev en though it has contracted to do so,®® or 
although the proprietor of the backet shop is a 
member of the board of trade ^0 

§ 254. Rules and Regulations 

Telegraph and telephone companies may maRe reason¬ 
able rules and regulations for the conduct of their busi¬ 
ness of fomlshirtg news service or market refiorts, and 
services wlH not be furnished or continued to persons 
refusing to comply with, or violating, such regulations. 

Telegraph companies may make reasonable rules 
and regulations for the conduct of their business of 
furnishing news service or market reports,*^^ such 


57 Fla.—Southern Bell Tel & Tel 
Co V State ex rel Transradio 
Press Service, 53 So 2d 863“Mc- 
Inerney v Ervin, 46 So 2d. 468 


Press association, which gathered 
and distributed general and world¬ 
wide news, including' sports and 
other athletic ne'Ws services. Is not 
exeihpt from statute, which regulates 
private wire service and which con¬ 
demns use of private wire for dis¬ 
semination of Informatlo'n In further¬ 
ance of gamhMng or for gambling 
purposes —SoUtherti 'Bill Tel ^ Tel 
Oo V S'tate'ei fsl Trai^^iidfo !I%ess 
Ser-ffee, Fla,, 33 So 2d 868, 


Exemption, pro'v^slons 

Under statute providing for regula¬ 
tion of private ■wire se^',viof, exemjr; 
tion provisions staging', that thiPjSTO- 
tion shall not apply to nrtP'O'tc 
wire furnished Jn *padJo 

broadcasting, ov^for Uge piro- 

teqtlve service 

chtse grapt&d by Or^or 

use In int&nstafe (^Dm^eroe, q^^for 
use of newspaper^ of 

Xm- 

■ 


culation, gr ^pre^s 


erenbe o 





under which private ■wires may be 

furnished—Southern Bell Tel & Tel 

Co V State ex rel, Transradio Press 

Service, supra, 

SS Fla.—Southern Bell Tel & Tel 
Co V. State ex rel Transradio 

Press Service, supra, 

59 Fla,—Southern Bell Tel & Tel 
Co V State ex rel Transradio 

Press Service, supra, 

60. Fla,—Southern Bell TeL & Tel 

Co. V State ex rel. Transradlo 

Press Service, supra. ^ 

61, Fla.—Jloleerhey v l^ltvin, 46 So, 

2d 4^ . 

6g Fla^—Southern BeH Tot ^ TfJ, 
<$ 0 , v' State eoc rel ’ TlSansradib 

Pres^ Service, S3 So.2d 863. 

Puj—P lothick V Fennsyltania Plib- 
TiSs' CSiSn^fssIon, 18 A-3d 

63 l6^dP-4Bcmi9i0irQ lE^^Teh dt TeL 
Qotr Sfcaste eot ret' Tranaradlo 
J^^sp-^Servfcej, S'! So^ftd. 8fiS3- , 

64. Indj-^’Wesstara Union TeJ Oo. v 
76 NE aoo, 165 Ihd 492, 
3 U ^ A—jB* S , 1153 

—-Tnclcer v 'Wegtem tjndon 
'Tuiel^ph Oo. 158 NTS 959, 95 

265 


Miec. 287, aiBnned 155 NTS. 1127» 
1148. 171 AppOMr 
62 C.J p 277 note 90i, 

66. US —Metropolitan Grain, etc, 
Co. v Chiiee^o Board of Traude^ C. 
am, 16 P 847, 11 Blaa S3I, 

62 aJ p 277 note 91 

67. NY—Smith v. Gold, etC64 Tel. 
Co. 42 Mun 4jH, t 

373 

62 CJ p 277 note 21, 

68. Inft.—‘Western Unton IPeh Oov v 
State. 76 NE 190, 165 &d. 492, 3 
UTLA-J^a, 6 AniCas 88B 

27 p 1^62 48- 

q% V Vestern Union 

2 aw. 458, 84 Ky 664. 8 

KyJ* 672 

Ttk —^Bryant v Western Union 

Tel Co. CaKy, 17 F 825. 

Ind Western Union Tel Co v 
Estate, 76 VE. 400, 166 ind. 492, 3 
Xi.B;JL,N a, d.63. 6 AnmCas. 880 
7T- Ind-—Western Union Tel Co v 
State, 76 N.E 100, 165 Ind 492, 
8 3UBA-,NS, 158, 

62 C J p 277 note 98. 

Buies and regulations of telegraph 
and telephone companies general¬ 
ly see supra i 70, 


i 
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as that subscribers shall not communicate the in¬ 
formation received to other persons^^^ and they 
will not be required to furnish or continue to fur¬ 
nish their service to persons who refuse to com¬ 
ply with, or who violate, such regulations^^ 

§ 255. Contracts 

A ter«araph or telephone company may terminate a 
monthly contract for news, ticker, or market quotation 
service by giving reasonable notice, and a company 
furnishing market reports must furnish correct reports 
The company may be liable in damages for breach of 
contract for furnishing services. 

A contract by the month for furnishing news, 
ticker, or market quotation service may be termi¬ 
nated by the company at the end of any month on 
giving reasonable notice of intention to do so 
Where a telegraph company undertakes to furnish 
market reports, its obligation is to procure and 
furnish correct reports,and it is liable for send- 
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mg reports tending to deceive and to cause loss 
A distinction has been made between cases where 
the telegraph company itself collects or purchases 
and distributes such information, and cases where 
it merely transmits reports or quotations which 
are the property of, and furnished by, a stock ex¬ 
change or board of trade, under an agreement to 
furnish such information only to subscribers des¬ 
ignated or approved by the board or exchange 77 

Breach of the contract for furnishing reports 
entitles the subscriber to recover all damages prox- 
imately the result of the breach,78 but not those 
which do not flow from the breach in ordinary and 
natural sequence 79 The damages recoverable for 
mistakes in the report are to be determined as the 
difference between the amount paid by the recipient 
as a result of the error and what, were it not for 
that mistake, he would have paid,80 and his profits 
in the transaction are immaterial 
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A SERVICE TO PATRONS 


§ 256 In General 

A telephone company ae a public corporation Is bound 
to provide adequate and proper telephone service to the 
public and ordinarily the company's duty is merely to 
furnish a means of ccmmunication subject to Its reason¬ 
able rule«- 

A telephone company, as a public service cor¬ 


poration, IS bound to provide adequate and proper 
telephone service to the public, 82 but the particular 
duties and obligations of a telephone company de¬ 
pend on the facts and circumstances in each case 
Ordinanly, such company’s duty as to service is 
merely to furnish a means of communication,*^ 
subject to its reasonable rules *5 The general pow- 


72. NT—Shepard v Gold, etc,, Tel 
Co, JTS Hun 338, 1 AmElectrCas 
854 

62 C J p 277 note 94 

73. N Y —Shepard v Gold, etc,, Tel 
Co, supra. 

74i U S —New York Cotton Bxch 
V Hunt, C C Tenn, 144 F ^11, af¬ 
firmed 27 set 629, 20S US 322, 
61 LEd 821 

75. Tex—Western Union Tel Co v 
Bradford, 114 SW 686, 62 Tex Civ 
App 392 

62 C J p 277 note 97 

78. La,—^New Orleans Bank v West¬ 
ern Union Tel Co, 27 La.AjDLn 49 

63 C J p 278 note 98 

77 Ohdo.-—Cain v Western Union 
Tel Co, 10 Ohio Dec, Reprint, 72, 
18 Cittc,UBul 267 

Rlgrhts, duties, and liabilities of ex¬ 
changes to third persons see Ex¬ 
changes 9 12 

Nonapproved sahsorlher 

Where the right to market quota¬ 
tions is purchased by a telegraph 
company from a stock exchange, sub^ 
ject to approval by the exchange of 
applicants for market quotation serv¬ 
ice, such service may be fumldhed 


to one not so approved, but not 
shown to be conducting a bucket 
shop or illlegal business —Tucker v 
Western Union Telegraph Co, 158 N 
TS 959, 96 Misc 287, affirmed Hol¬ 
land V Western Union Telegraph Co , 
166 NYS 1127, 171 App Dlv 965, 
and Tucker v Western Union Tele¬ 
graph Co, 156 NTS 1148, 171 App 
Dlv 965 

78. Tex—^Western Union Telegrrxph 
Co v Exum, Civ App, 181 S W 
558 

79 Tex—Western Union Telegraph 
Co V Exum, supra, 

62 C J p 278 note 4 

80 Ark—^Western Union Telegra^jh 
Co V Osborn, 206 S W 64, 136 Ark 
68 

Iowa—Turner v Hawkeye Telegrraph 
Co, 41 Iowa 458, 20 AmR. 606 

81 Ark,—Western Union Tel Co v 
Osborn, 206 SW 64, 136 Ark 6« 

82 N C,—Carmichael v Southern 
Bell Telephone & Telegraph Co, 78 
SB 607, 162 NC 333, Ann C as 
1916A 983 

Ohio—^Elyria Tel Co v Public Util¬ 
ities Cemmission, 110 N B 2d 69, 
168 Ohio St 441 
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■Wis—Wisconsin Telephone Co v 
Public Service Commission, 287 N 
W 167, 232 Wis 371 

83. Wis—Christenson & Arndt, Inc 
v Wisconsin Tel Co, 68 NW2d 
682, <264 Wis 238 

Service for uUawfUl purpose 

The duty of telephone company as 
a public utility and a common carrier 
to furnish its service and facilities 
to public generally and without dis¬ 
crimination Is limited to lawful serv- 
>ice and does not extend to the fur¬ 
nishing of service used or intended 
to be used in violation of law or to 
aid in an unlawful undertaking — 
Plotnick V. Pennsylvania Public Util¬ 
ity Commission, 18 A.2d 642, 143 Pa, 
Super 660 

84» Tex.—Sodthwestern Bell Tele¬ 
phone Co V C6ok, Civ App, 30 S 
W2d 4^7 

02 O J p 278 note 10 

85 By—^Lebanofi, Louisville & Lex¬ 
ington telephone 'Co. v Lanhan 
Lumber Co, 115 S W 824, 131 Ky 
■ 718/ 21 LR.A„NS, 116, 18 Ann 

Cas 1066 

Mass —Wilkinson v 'New England 
Tel ^ ajhli Co, 97 NB2d 413, 327 
I Mass 182 ' 
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er of the company to adopt such regulations and b> ~ 
laws for the management of its business as may 
be reasonable, as discussed supra § 70 includes the 
right to prohibit the use of profane or improper 
language over the telephone,*® or the use of any 
telephone or telephonic instrument other than that 
supplied by the company,*7 or the use of any for* 
eign attachment to its mstniments,** but does not 
justify a prohibition against the use of the tele¬ 
phone furnished in order to call messengers from 
a rival company*® Where service is to a family 
as a whole, there is an implied, if not express, ob¬ 
ligation to serve each member of the family 

A classification of the telephones into business 
and residential telephones may properly be made,®t 
and a different fee as to each class may be 
charged®* Where the company offers to furnish 
service to an applicant over one of its lines, it is 
not unreasonable or arbitrary in refusing to fur¬ 
nish such service over a different line which al¬ 
ready has the full number of subscribers permit¬ 
ted under company rules ®3 A telephone company 
cannot require, as a condition of furnishing serv¬ 
ice to a person offering to pay therefor, that such 
person pay an old debt or settle a disputed claim 
growing out of a previous transaction, even though 
of the same kmd,®^ or pay an additional deposit 
because of his bad credit rating 

The general rule that a telephone company must 
furnish its services and facilities to any proper ap¬ 
plicant therefor complying with its reasonable reg¬ 
ulations applies both to a company’s public pay 
stations system and to its so-called private system 


ot instruments installed in offices, residences, ant! 
places of business,®* and the fact that it provides 
public stations for the use of all who will pay toll 
IS no justification for refusing to furnish service 
m an office, residence, or place of business A 
telephone company doing business within a munici¬ 
pality IS not obliged to supply instruments to, and 
make connections for, persons living outside of the 
corporate limits,®* even where it has so extended 
Its facilities to certain persons, it is not discrimina¬ 
tory not to extend them to another person who is 
not similarly situated ®® 

Generally, the company is under no duty to ab¬ 
stain from informing others of contemplated chang¬ 
es of residence of its subsenbers,^ and no liability 
results from a practice of giving such information * 
The body to which regulatory power over tele¬ 
phone companies has been given, having properly 
ordered elimination of four-party service and use 
of two-party service,® may refuse to reinstate the 
former service, without proof of the necessity 
therefor ^ 

Prohibited service. Under some statutory provi¬ 
sions, the furnishing of telephonic service and ap¬ 
pliances by the telephone company, where the com¬ 
pany believes that such service is to be used m 
the dissemination of information in furtherance of 
gambling or for gambling purposes, is prohibited* 

§ 257. Contracts for Service in General 

The contracts of a telephone company for furnlshina 
service are to be construed ]n the Haht of the obligations 
of the company to the general public and the duty to its 
patrons. A telephone company may not contract to ox 


XdmltatioiL of duty 

Where regulation of telephone 
company prescribed its liability for 
failure of service continuing for 
more than twenty-four hours and 
provided relief by pro rata adjust¬ 
ment of charge, regulation was rea¬ 
sonable and w£U3 a limitation on duty 
of oompany to furnish service and no 
recovery could be had for failures 
for shorter period—Wilkinson v 
New England Tel & Tel , supra. 

86 Ky,—Bond v Starkey, 201 S W 
461, 1180 Ky 60, 

62 C J P 278 note IS 

87 RI—Gardner v Providence Tel¬ 
ephone Co , 49 A, 10’04, 2S Bh 262 

e'2 C J p 278 note 14, 

88 US —Southwestern B'&lll Tel Co, 

V Dlalite Dial Co, pCOkk, 102 
FSupp 872. I J ^ cj 

89 NYe—People* V ISCudsou River 
Tel Co., 19 Afhb-5f,C^ 466 * 

90 Term.—Cdmbefland TDe^phSonle & 

T^sle^phj go, V. 1, Tenu 


91 Tenn—Cumberland Telephone & 
Telegraph Oo. v Hartley, 1'64 S.W 
631, 127 Tenn 187 

62 C.J p 279 note 12. 

92 Tenn—Cumberland Telephone & 
Telegraph Co. v Hartley, supra, 

93. Minn —State v Hawk Creek Tel¬ 
ephone Go, 139 NW. 711, 120 Minn- 
395 

62 C.J P 279 note 20. 

94. Neb,—State v Nebraska Tel Go., 

22 NW 2S7, 17 Neb. 126, B2 Am. 
R, 404- \ 

TbX,---Southwestem Teleg^mph & Tel¬ 
ephone Co V Ltuckett, 127 SW 
866 , 60 Tex.ClvApp 117. 

9Sr NfC,—*-Hortoin v Interstate Tele¬ 
phone & Telegraph Co., 163 STL 
694, 2013 N'O. 610, 23 A.L R 941 

■f 

9ftr li|fow-.^Ctate V Kintoch Tel Co, 
67 SW 684, 93 Mo App 349 

97 Mo —State v Hdnlodi Tel Co , 
supra. 

||62 CJ p 279 note 24. 
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98 . Ky —City of Campbellsville v 
Taylor County Telephone Oo„ 18 
SW2d 306, 229 Ky. 848. 

62 aj p 279 note 25 

99. —Grouch V. Arnett, 79 P 
1086, 71 Kan. 49. 

1 . Da—Gallagher Transfer A Stor¬ 
age Co. V O K, Storage & Trans¬ 
fer Co, 92 So 317, 161 La 734 

8 . La—Gallagher Transfer & Stor¬ 
age Co. V O. E. Storage & Trans¬ 
fer Co,, supra 

62 GJT. p 279 note 28. 

3 . Idaho—City of Coeur d’Alene v 
Public Utilities Commission of Ida¬ 
ho, 160 P 761, 29 Idaho 50'8 

4. Idaho —City of Coeur d'Alene v 
Public Utilities Commission of Ida¬ 
ho, supra 

5. Pa—^Plotnick v. Pennsylvania 
Public Utility Commission, 18 A 2d 
642, 143 PaSuper 660 

Suspension and discontinuance of 
service see infra { 269. 
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empt from liability for negligenco, but may limit 

ita liability. 

Contracts of a telephone company for furnishing 
service are to be construed in the light of the ob¬ 
ligations of the company to the general public and 
the duty it owes its patrons generally.® If possible, 
the contract for service should be construed so as 
not to perpetuate discriminationA contract pro¬ 
vision that the contract shall be effective only when 
a stated number of telephones m the district have 
been installed does not prevent recovery for serv¬ 
ice pnor to such time when so availed of by the 
subscriber® The mere fact that a subscriber is 
entitled to a rebate for the period he was without 
service does not, in. the absence of a new contract 
therefor, entitle him to retain possession of the tele¬ 
phone in order to use service instead of the rebate 
amount ® 

Where the contract for service provides that it 
shall run for the period of a year, and that there¬ 
after it shall be renewable from month to month 
on advance payment by the subscriber, where no 
payment or tender is made m advance, the con¬ 
tract terminates,^® but, where the contract pro¬ 
vides for service until notice of termination and for 
advance payment during the fixed period, advanced 
payments from such expiration of the fixed period 
to the notice of tennmation are also required, 
even though the contract be deemed to terminate 
at the end of the fixed period, an implied contract 
covenng the extension until notice of termination 
So, also, a contract for telephone service, expressly 
running for a definite time and containing a pro¬ 
vision for tenmnatioa thereafter by the subscriber 


on service of the specified notice, may be terminated 
by the company on giving reasonable notice 

Reference service A promise by the subscriber 
to take and pay for a new telephone has been held 
adequate consideration for a promise of the companj 
to provide him with reference service for his old 
telephone number.^^ 

Exemption from, or limitation of, liability A 
telephone company may not contract for exemption 
from liability for negligence in furnishing adequate 
telephone service m derogation of its duty of pub¬ 
lic service,^® but it may limit its liability for fail¬ 
ures of service by reasonable rules and regulations 
approved by the proper authorities 

§ 258. Installation, Maintenance, and Remov¬ 
al of Facilities 

A telephone company Is entitled to a reasonable 
time, following the application therefor. In which to 
Install a telephone, and the failure to make advance pay¬ 
ments as required Justifies removal of the telephone 

A telephone company is entitled to a reasonable 
time, following the application therefor, in which 
to install a telephone,and such reasonable time 
may be allowed even after issuance of a rule to 
show cause, in a mandamus suit to compel the 
installation Where the company's franchise pro¬ 
hibits installation of party lines, violation of such 
prohibition is not warranted merely because cheap¬ 
er rental rate to subscribers is thus available,or 
because of use of additional equipment removing 
some, but not all, of the objectionable features of 
party Imes.^® A franchise provision for the fur- 


e. Mass —^Pollock V ITew England 
Teleprhone & Telegmpli Co., 194 N 
E 133. 289 Mass 266 
Tex—^Kelly v Sonthwestera Bell 
Telepljone Co, Com App, 248 S W 
«68 

Duty primarily ooiLtraotaal 
Duty <y£ teleplione oompany to 
subscTiber for telephone service aris¬ 
es primarily out of their contractual 
relations-—^Pollock v JN'ew Englat>d 
Telephona & Telegraph Co, 194 KE 
133, 289 Mass 256 

ZmpUed duty 

telephone company con¬ 
tracted w th plaintiff to furnish 
pladnttff w 'th the usual telephone 
service, obligation'- to use due care 
became kn Implied teiun of thA cou-' 
tract heVweemthe parties.—Bhaikey v. 
New England Telephone As Telegrhph 
Cos 23 A-2d 367, 91 N H, 622 
Snhscriptloa to hnidnes# phone 
Where customer subscribed to 
business telephone as one of* the 
aarvloes offered by telephone Oom- 
panr, there was duty to furnish prop¬ 


er service existing hy virtue of rela¬ 
tionship between the parties —Wil¬ 
kinson V New England Tel & Tel 
I Co, 97 NE2d 413, 337 Mass >132 

7. Pa,—Commonwealth v Central 
! Diist. Telephone Co., 90 A, 338, 243 
Pa, 686 

a. Pa.—Pittsburgh A Allegheny Tel¬ 
ephone Co V Stinson Printing Co , 
a23 A- 818, 279 Pa. 314 
62 C J p 279 note 36 

a Mich—^Moore v Hameok. 166 N 
W 987, 200 Mich. 642 

10 . Tex -^Southwestern Telegraph 
A Telephone Co v Luckett, 127 
SW 866, 60 Tex Civ App 117 

11. N T —^Hare v New York Tele¬ 
phone Co, 164 NTS 782, 101 Mlsc. 
490, affirmed 167 NTS 1103, 181 
App Div, 9'07. 

12 N'Y,-*'^EIaspe v New York Tele¬ 
phone Oo&j supra. 

13 Pa—Common-wealth v Central 
I>ist TelephoUe Co, 90 A 338, 243 
Pa. 686 

62 C.J p 280 note 41. | 
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14, DC—Clay v Chesapeake A 
Potomac Tel Co, 184 F2d 995, 87 
U,S App.D C 284, 

15 NY—^Elmery V Rochester Tel¬ 
ephone Corporation, 282 N Y S 280 , 
166 Mlsc 662, affirmed 286 NYS 
489, 246 App Div 787 

16 Mass—Wllklmso-n v New Eng¬ 
land Tel. A Tel Co, 97 NB2d 
413,' 827 Mass U81! 

17. Pa —Coimmonwealth v Mead- 
ville Telephone Co, 86 PaCo, 466 

S 0«—Brunson v. Soul^ Carolina Con¬ 
tinental Telephone Co, 169 SB 
918, 16.2 S.,C 41, 

18 SC —^Brunson, v South Caro¬ 
lina Continental Telephone Co , su¬ 
pra 

19 Ky—City of Dotilsville v. Lou¬ 
isville Konae Telephone Co,^148 S 
W IS, 149 Ky 284, AniuCas 1914A 
.1240 

28 . K!y—City of XjoUisvtlle V Louis¬ 
ville Home Telephona'^Co^ 
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inching of a specified number of telephones to the 
city free of charge is based on valid consideration 21 

Whether as a breach of the contract its el f®^ qj. 
a violation of a rule of the telephone company, ^3 
failure or refusal to make payments as required 
justifies removal of the instrument Where, at the 
time of the contract of subscription, the telephone 
company is aware that the subscriber will use the 
telephone m connection with his messenger business, 
the subscriber’s refusal to cease delivery, over the 
company’s telephone, of messages relayed to him 
over a nval company’s telephone does not justify re¬ 
moval of the instrument,24 and liability attaches 
for such removal 

Location on premises A telephone company may 
rule as to the location of a telephone on the prem¬ 
ises where the service granted is customer service 
ns distinguished from public or semi-public service 
and the premises where it is to be installed are 
of a public or semi-public character 2 * 

Public telephones A telephone company has no 
-duty to install public telephones m pnvate premises 
■on the demand of an individual, such service being 
for the welfare of the public aiwi for tiie company’s 
benefit,27 and the company has the right to decide 
who its agents shall be in connection wnth general 
public phone booth service 28 

§ 259 Service to Nonsubsenbers 

A telephone company ha$ no duty to render a gratui- 
-tous service and a nonsubsertber cannot recover for neg¬ 
ligent service over the telephone of a subscriber unless 
there was a tender or payment of the toll required 
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Since a telephonic company is under no duty 
to render a gratuitous sertice, lM?forc there can 
be a recovery for negligence in service to a non- 
subsenber over the telephone of a subscriber, it 
must appear that there was a tender or payment 
of the toll required, or that service was under con¬ 
tractual conditions securing such pa>mcnt,2* al¬ 
though the source of the security is immaterial 
where such condition is met, the company and the 
sender enter into a contract for breach of which 
It may be compelled to respond m damages,®^ 

§ 260* Furnishing Connections for CaJls with 
Other Subscribers 

A telephone company has the duty to furnish reason¬ 
ably prompt and efllcient service in giving connections to 
subscribers for calls with other subscribers, and the 
company ia liable for a breach of this duty resulting from 
its negligence. The company may or may not be liable 
for damages for falling to make proper connections for 
emergency servtce- 

A telephone company has the duty of furnish¬ 
ing reasonably prompt and effiaent service in giving 
connections to subsenbers for calls with other sub¬ 
scribers,®® which duty imposes an obligation to keep 
the instrumentalities m working order, as far as 
ordinary diligence will permit,®® and to employ an 
adequate number of competent operators for such 
reasonable office hours as may be established 
and, while the company is liable for a breach of this 
duty resulting from its negligence,®^ since it is not 
an insurer in this respect,®® and since subsenbers 
take the nsk of failure to obtain connections due 
to any disarrangement or disturbance of the me¬ 


al Mich —^Traverse City v Citi:56n&' 
Telephone Co, 161 N.W fl83, 195 
Mich, 873 

-62 C J P 280 note 46 
22 . NT—^Hare v New Tork Tele¬ 
phone Co, 164 NTS 732, 101 Mlsc. 
490, affirmed 167 NTS 1108, 181 
AppDlv 907 

The Tight of telephone company 

to enter subscriher's premises and re¬ 
move the company's property for 
n<HipayiSia6nt of the dharges due Is 4 
license oaupled with an. (interest, 
which cannot be revoked by the Sub¬ 
scriber,—Plate V. Southern Teh 
& Tel Co , D C S p., 98 P Supp 86^ 

23 Mo—Johnstown Telephone Co v 
Berkebile, App, 283 8W 466 

62 G J p 280 note 48 

24 Ky—Owensboro-Harrison Teler 
phone Co v Wisdom, 62 S.W 529, 
23 Ky L- 97 

25 Ky—Ow eii'-boro-IIarnson Tele¬ 
phone Co ■v Wisdom, supra 

26 Ark—Southwestern Kell Tel Co', 


27 NT —^Deitner v New Tork Tel 
Co„ IS NB2d 763, 277 NT 180, 
rearguiuent denied 16 NE-2cl 118, 
278 NT 608 

28. NT—^Leitner v. New Tork Tel¬ 
ephone Co, supra. 

29. Ky—Jones v Cumberlan'd Tele¬ 

phone & Telegraph Co., IB'S SrW, 
994, a40 Ky 16Bk ^ 

SO. Ky—Jones v. Ottnaberland Tele¬ 
phone & Tel^raph Co^ supra. 

62 C.J p 280 note 53 

31. Kyj—Jones v Cumberland Tele?- 
phone & Telegraph COb^ suprm 

62 C J p 280- note 64. 

32 Neb—^Petexeon v litonroe Inde¬ 
pendent Telephone Oo, 183 N W 
1017, 106 Neh, 181. 

Wls—Ohrlstenshh & Axnd-t, Inc- v 
Wisconsin Tfel Co., 58 N.W2d 682, 
264 W4S 238 

62 C.J p 280 note -65 

83.- CaJ—K^lawsbn y SonUxern 
Telephone &. ^dlegtbpii Co., 71 SLK 


, 34. Ala.—^Vinson y Southern Bell 
Telephone & Telegraph Co., 66 
100, 188 Ala. 292. L..ILA.1916C 466. 
Ga.—Glawson v Southern Tele¬ 
phone & Telegraph Co., tl SJSL *l4f, 
9 GaApp 480 

35. Ala.—Vinson v. Belt 

Telephone St Telegrapih Co„ 66 So. 
100, 188 Ala. 298, L<^AX916C 450 

lUabUi'^ In. ten^ 

Statutes relating to Itohillty of tel¬ 
ephone compan;^ for failure -or negli- 
1 grnce of* operators to transmitting or 
J dellverihg toehsages and for failure 
4 to tgiepthone co-nneetions wlth- 

: o-ut ttoareaeonahle delay have not 
abrogated > GbntracEtuat HablUty of a 
teiEephqne cc^npany, but have intro- 
duecd a. tort liabiUty which to Inde¬ 
pendent of contractual liability.— 
' Christenson & Arndt, Ina y. Wisoqn- 
sin Tel Co, 68 NW2d 682, 264 Wls 
238 

'88. Ala—Vtoson v Southern Bell 
Telephone & Telegraph Co„ 66 So 
1 100, l-Sa Ala. 292, LuIt,A.19a5C 460 


V HuUon, 160 SW 2d 26l, 268 Ark I 747**9 GaApp 460 
9-69 ' . * rii n C&J-f a8S-^6tS’'66 
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hanism not caused by the company's negligence, 
t IS not liable for the breach if the reason therefor 
vas some uncontrollable cause ^8 

Where a call is made for a particular number or 
elephone, the company discharges its duty by mak- 
ng the proper connection, and is not responsible 
or the identity of the person answering,^9 al- 
hough It may be liable for negligently giving a 
vrong connection However, as to giving a 
vrong connection for a call relating to futures, 
vhere contracts or agreements as to futures are 
nade unlawful and criminal, as discussed m Gam- 
ng § 86, no liability results 

Emergency service Where a city fire depart- 
nent was under no legal duty to respond to a fire 
.all a telephone company is not liable for dam- 
Lges for negligently failing to provide the proper 
:onnection for such fire call However, a refusal 
o make an emergency connection with the police 
>r fire departments has been held to constitute a 
Dreach of duty owed the subscriber,^ 3 a failure 

o make such connections, attempted to be made 
)y a third person through a telephone other than 
ilamtiff’s does not impose a liability for resulting 
lamage to plaintiff’s property Where a statute 
s declaratory of present existing law with respect 
o public utilities and adds nothing to their duty 
0 furnish adequate service, it does not warrant re- 
:overy by a patron for loss, by fire, due to the 
elephone company's failure to notify the fire de- 
lartment ^5 

J 261. Finding and Notifying Person Called 

A telephone company has the duty of finding and noti¬ 
fying persons for whom calls are made 


86 C. J. S. 

Ordinarily, the telephone company has the duty 
of finding and notifying persons for whom calls 
are made,^® and is liable for a negligent failure 
or delay in performing such duty, and for neg¬ 
ligently bringing m response to such a call a differ¬ 
ent person from the one for whom the call is made, 
where the call is for a particular person *8 

§ 262 Transmission, of Messages 

Ordinarily It Is not the duty of a telephone company 
to transmit messages, but, where It undertakes to do so, 
its duties and liabilities are similar to those of telegraph 
companies 

Ordinarily it is not the duty of a telephone com¬ 
pany to transmit messages,‘^9 in which case it will 
not be liable for refusing to transmit a message,so 
and statutes imposing penalties on telegraph and 
telephone companies for failure properly to transmit 
tendered messages or to furnish facilities therefor 
do not impose on them the duty of receiving, trans¬ 
mitting, and delivering written messages,but ap¬ 
ply only when the company undertakes to give 
such service If, however, a telephone company 
undertakes to transmit and deliver messages, its 
duties and liabilities in this regard are similar to 
those of telegraph companies,53 so that, in accord¬ 
ance with the general rule as to delivery of tele¬ 
graphic messages that, where neither the addressee 
nor any agent of his authorized to receive mes¬ 
sages is to be found at the point of destination, 
the company is under no obligation to forward the 
message to the place where the addressee happens 
to be, even though informed of his whereabouts,®^ 
a telephone company, undertaking to deliver a tele¬ 
phone message by special messenger tO' a person 
at a designated place, is not required to follow the 


*7. Ga—Southern Bell Telephone & 
Telegraph Co v Glawson, 79 S E 
488, 113 Ga.App 620 

>2 C J p 281 note 60 

IS. Ga.—Southern Bell Telephone & 
Telegraph Co v Glawson, supra 

»2 C.J p 281 note 61 

19 Or—^McLeod v Pacific Tel Co, 
94 P 668, 96 P 1009. 62 Or 22, 
16 LILA,NS, 810, 18 L R A .N S , 
964, 16 Ann.Cas 1239 

k). Or —^McLeod v Pacific Tel Co , 
supra. 

ill. Ark.—Southwestern Bell Tele¬ 
phone Co V Bagley & Co, 12 SW 
2d 782, 178 Ark 876, 62 A.LR 177 

Z. Mo —Forgrey v Macon Telephone 
Co, 237 SiV 792, 291 Mo 539, 19 
ALR. 1413 

2 C J. p 281 note 67 

■3 Mass—Mentzer v New England 
Telephone & Telegraph Co., 177 N 
E. 649, 276 Mass. 478. 


Wis—Boldig V Urban Tel Go, 271 
NW 88, 224 Wls 98 

44. U S —Standard Iron Works v 
Southern Bell Telephone & Tele¬ 
graph Co, I>CSC, 256 F 648 

45. Ark —Southwestern Bell Tel Co 
V Norwood, 207 S.W 2d 733, 212 
Ark 763 

46 Ind —Central Union Tel Cp v 
Swoveland, 42 NB 1035, 14 Ind 
App 341 

62 C J, p 281 note 71. 

47. Tex —Southwestern Telegraph & 
Telephone Co v McCoy, C£v App, 
114 SW 3 87, affirmed 119 SW 88. 
102 Tex 446 

62 C J p 281 note 72 

48 Ill —^Hurst V HutsonvlUe Tel 
Co , ^27 Ill App 411 

Or —McLeod v Pacific Tel Co, 94 
P 668, 95 P 1009, 62 Or 22, 16 
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LRA.NS, 810, d.8 L R A ,N S , 

964, 16 Ann Cas 1239 

49 Wis—Chrtistenson & Arndt, Inc 
V Wisconsin Tel Co, 58 NW2d 
682, 264 WiS 238 

62 C J p 282 note 76 

BO Tex —Southwestern Tel, eta, 
Co V Gotoher, 63 SW 686, 93 Tex 
114. 

51 Mo —Bess v Citizens' Tel Co, 
287 SW 466, 315 Mo 1056 

82 CJ p 282 note 78 

52 Mo — ^Bess V Citizens' Tel Co , 
supra 

62 C J p 28'2 note 79 

53 Mo — ^Bess v Citizens’ TeL Co , 
supra 

62 C J. p 282 note 180. 

54* Ky — Cumberland Tel, etc , Co 
v, Atherton, 91 257, 122 Ky 

164, 28 KyX U09. 
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addressee further,55 while it should report to the 
sender that the message could not be delivered,^® 
failure to do so may be such as not to authonze 
recovery of damages 57 

An undertaking by an operator to deliver a mes¬ 
sage binds the company, even though a company 
rule forbids such service, where the sender has no 
knowledge of the rule 5® Where a telephone mes¬ 
sage IS to be delivered to a named individual in 
care of a named newspaper, and delivery is made 
to another newspaper without effort to discover 
whether the addressee would thus receive it, the 
company is liable therefor 5® 

Emergency service The company may under¬ 
take, as emergency service, to transmit messages 
where police or fire departments are requested,®® 
but the duty undertaken is not a general one to 
transmit the message,but is merely to make the 
connection and await the action of the person call¬ 
ing,®^ unless the emergency prevents the caller 
from waiting, in which case only the company must 
transmit the message 53 Failure to transmit the 
emergency message, except when obligated to do 
so, imposes no liability on the company S'* 

§ 263 Exchange Service 

A telephone company must so arrange exchange 
areas as to render free call service to all inhabitants, 
suburban as well as urban, within the radius of the gen¬ 
eral community of interest, and may establish different 
rates for subscribers within and without such areas 

Exchange areas should be so arranged as to give 
free call service to all inhabitants within the ra¬ 
dius of the general community of interest,®5 and a 
rule of the company for different rates as to sub- 
scnbers within and outside such area is reasona¬ 
ble 5® Small municipalities and residence com¬ 


munities forming the suburbs of a large city, the 
inhabitants of which suburban communities have 
their social and commercial interests in the metro¬ 
politan center, cannot be deemed to have separate 
community interests,®^ and, where telephone serv¬ 
ice has been built up so as to give free call serv¬ 
ice throughout the entire district, separate exchange 
areas may not be created as to the suburbs ®3 A sub¬ 
scriber to a telephone company is entitled, on re¬ 
quest, to toll service to outside exchanges A 
schedule which classifies service between an unlim¬ 
ited or universal subscnber and one who contracts 
for service at a lesser rate is lawful and reason¬ 
able,70 and an unlimited subscriber may properly 
be charged a toll for calls to limited subscribers 
in other exchange areas where toll service is given 
to a limited subscnber calling an unlimited sub¬ 
scriber in another exchange area 7i Ordinarily, the 
definition of an exchange area and determination 
of what rural lines shall be attached to a certain 
exchange are matters of business management,72 
and, as such, will not be interfered with by the 
regulatory body,73 m the absence of a showing of 
bad faith or imprudence 74 

§ 264 Long-Distance Service 

Long-distance service by telephone companies must 
be reasonably adequate 

Long-distance service, advance payment for 
which has been tendered, cannot be refused on 
the ground that the subscnber has failed to pay 
his bill 76 It has been said that, when a long-dis¬ 
tance call IS attempted over a business telephone, 
the company’s employee should require the name 
of the person calling, and, if different from that 
of the subscnber, should obtain such subscriber’s 
consent 76 The requirement that service be rea- 


56 Ky—Cumberland Tel, etc,, Co j 

V Atherton, supra. 

62 C J p 282 note 83 

66 Ky —Cumberland Tel, etc, Co 

V Atherton, supra, 

62 C J p 282 note 84 

67 Ky —Cumberland Tel, etc, Co 

V Atherton, supra. 

68, Ky—Cumberland Teleplione & 
Telegraph Co v Brandon, 167 S 
W 1119, 164 Ky 644, 

62 C J p 28'2 note 86. 

69, Wash-—Martin v Sunset Tele¬ 
phone^ & Telegrraph Co, 61 P 376, 
as W^h 260 

60t Mass —Mentzer v New Kng'lamd 
Telephone & Telegraph Ob i 177 *1? 
B 649, 276 MASS 478 
61, Mass—Mentier v Naw Ehgrland 
Telephone & TaJegrraph Co, supra 

63 Mass—^Mbntzei' v New England 
Telephone & Telegraph Co, supra. 


63 Mass—^Mentzer v New England 
Telephone & Telegraph Co, supra. 

62 C J p 282 note 9tl 

64 Mass—Mentzer v New England 
Telephone & Telegraph Co , supra 

62 C J p 282 note 93 

65 Ohio —City of Cincinnati v 
Public Utilities Comnnission, 137 
NB 86, 106 Ohio St. 181. 

66 Conn.—Gallaiher t Sofuthem 

New England Telephone Co, 121 A. 
686, 99 Canih 262, 

67 Ohio —City of Cincinnati v Pub¬ 
lic T'tiLnps Comin'l‘'Sion, 1S7 NE. 
30, lUT Oh’o St 181 

68 Oho—Cit\ of Cincinnati V Pub-? 
J c Liilitics Commission, supra 

62 C J p 263 note 97 
69r Mass—^Mentzer v New England 
Telephone & Telegraph Co, 177 
NE 549, 276 Mass 478 
7,0. Ohio -—City of Cincinnati >v Pub¬ 


lic Utilities Commission, 148 N,E 
817, 113 Ohio St. 269. 

71 Ohio —City of Cincinnati v Pub¬ 
lic Utilities Commission, supra 

62 CJ p 283 note 1 

78 Utah—Logan City v Public 

Utilities Commission of Utah, 296 
P 1006, 77 Utah 442 

73 Utah.—^Logan City v Public 

Utilities Oommisaion of Utah, su¬ 
pra, 

74. Utah.—Ldgan City v Public 

UtUltl'es Commission of Utah, su¬ 
pra. *' 

7b SC —O’Neal v Citizens’ Public 
Service Co of South Carolina, 164 
SB 217, il67 SC 320, 70 A.L R 
887 

78 Tenn*—Southern Ry Co v Cum¬ 
berland Telephone & Telegraph Co , 
166 SW 853, 127 Tenn 666, 45 L 
It.A.,NS„ 990, AnnCasl914B 1187 
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sonably adequate is not necessarily complied with 
by the fact that long-distance service reaches the 
cit> or district of the residence of the person 
called 

§ 265. Telephone Directories 

A contract Aht t«l*ptiona aarvlc* inelitdaa b/ impllca- 
tiofl. If flat by axpraaa tanma, an agraamafit that tha 
subacrlbar*a nama and talaph^na number will b« placed 
In a talapHona directory. 

A telephone directory is an essential instrumen¬ 
tality in connection with the peculiar service which 
a telephone ctanpany offers for public benefit and 
convenienceand it docs not answer the require¬ 
ments of the law that all subscribers shall be sup¬ 
plied with telephone connection and faciltics, with¬ 
out discnmination or partiality, merely to extend 
to one who has applied for service telephone con¬ 
nection only without a directory listing When 
a, telephone company contracts to furnish service, 
It impliedly agrees to place the subscriber’s name 
and telephone number in the directory when issued 
m due course of business,®® and a failure to do so 
constitutes a breach of the contract, for which it is 
liable for resulting damages Moreover, the tele- 
pheme company may undertake, as a part of its serv¬ 
ice, to furnish a listing of its subscribers, with tel- 
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ephone number, location, and business or occu 
tion, under proper arrangement,"*- and, where 
has undertaken to list all bu-siness ttltphoius 
classified sections accor^Img to professions, or 
held it:>elt out to the public as m.iimaining >>1 
a listing, the company is thereafter required to r 
der such listing with the same impartiality as ot 
services are rendered even though there ma> 
have been any legal duty to institute such servic< 
Although a telephone company has the right to 
fuse to publish advertising and listings m its cl 
sified directory when such arc untrue, it can 
discnmmatonly refuse a listing to a subsen 
within the company’s profession of service H< 
ever, as to advertisements, it has been held that t 
not being an essential public service, the cemp. 
cannot be compelled to accept an advertisemen 
particularly where its refusal was not shown to 
arbitrary.®® 

A telephone company is required merely to 
ordinary care in preparing a telephone director’ 
The preparation and delivery of a directory are 
a primary part of the business of a telephone c( 
pany,®® and it is within the power of the comp, 
reasonably to limit its liability for errors and on 
sions therein,®® but an unreasonable regulation 


77. tP S.—tr S T«!epJion« Co v Cen- 
UtkI TJatoii Co, Ohio, 202 

T 12* C.CLA, 8S, oertJorarl de- 
nl«d *S S.CL IMS, *2» tJ S 020. 07 
1$»4 

fit C.y p SSS poto 11. 

7B. C»L—^RipbofC T Pacific Tele- 
phoxto & Telegraph. Co, 10*2 P 2d 
4*4, *9 CalApp.2d Supp 775. 

61 G.J p *SS noto IS. 

79^ AiSc.—Soiithwestora Boll TeL Co. 
V. MatlooR. Ill S.W.2d 660, 105 
Ark. 159. 

80. WiA—BL Bdhwanlco Inc., 

V. 'Wftsoomaizii Tai^phoiiife Co, *27 
N.W. SO, 189 Wha 65*, 68 A.I>JEt 

asse. 

81. Ohio—Vail v Bentoon H. Hoh- 
EWitey Oorp., 10 N m.2d 2*9, 56 Ohio 
App. *19. 

WlA^Wca, H. Schwahke, Inc., v 
V^^aooiiisha; TolephottO Co., *27 H 

W, T»®, 190 WlS. 662. •$* A.L».K. 1320 

nKtara of Halrfll^ y 

A oonapaoT^ ia liaJblo as a 

**publi'0 ■wspykso, not aa 

a ‘Vammoo cmrrlar,” for hreaoh of 
its eoiotrSf<?fe to inclhdeiit 
names tott the tcTophonc directory — 
Riaboft y. Pacific To.ephone & ^41o- 
g^xaph. Co, 102 P 2d 465, 39 OalAPP 
£d Sapp 776 

8jt. I>.C —Mastorson w Chesapeake 
Fotomac TolephcNhe G©^, 299 B*. 
1^0^ 9* Appil>*C. **► 


88. Tex—Southwestern Bell Tel Co 

V Texas State Optical, Civ App, 
263 S W2d 877 

Service sahject to pxtbUo resfolatlott 

Tex —Southwestern Bell Tel Co v 
Texas State Optical, supra. 

Site Tex.—Southwestern Bell Tel Co 

V Texas State Optical, supra. 


as State Optical, Tex.ClT App, 
SWSd 877 . 

Action of (K>zapany oonstrned 

In absence of machinery for t 
Ingr grounds for approval and re 
tion of advertisements in teleph 
company classified section, con 
ny*s action in reiectlng advert 
ments be liberally constr 

—Abco MovhEg- A Storage Corp 
54 ew yoait Teh Co,, 106 N.T.S 2 d 
199 Mists. * 09 , 

86 . KT.—!Ab©o Moving & Stoi 
I Corp. V. New Torfc Tel. Co., *3 
i y.S. 2 d 448 , 19 * Misc. 96 , affirmei 
' NT& 2 d 146 . 374 App 0 iv 

I appeal denied 81 N T S 2 d 457 , 
App.r>iv 823 . appeal dismissed 
N 3 I. 2 d * 2 , 288 NT 637 

86 . NT—Aboo Moving & Stoi 
Corp V New Torfc Tel Co, 8J 
T.S 2d 448, 198 Miac. 96, afftntte 
If.TaJsa 146, *74 ApjkXHv 779, 
peal denied 81 N T iS 2d 46?, 
i App Biiv. 82*. appeal dlsmdsSt^ 
N.m*d 84* 218 is*?. 

87 CaJj—Blabcm v, Fauiflc T 
phone & Tbiegrapib. ^o, 10 2 
466, *9 Gal App 2d Sapp 775 

f 

188. 27.T,.—-S a m. 111 o n J^mployn 

Service Co v. New Tork Tsl 
171 NE. 710, 268 NT 468 

? CaL*M30ife V. iTslt ^ 

. H6, B2d 696, 1(82,- Ca44p 
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Refosal held oot arbitrary or nnrea- 
soaable 

Befnsal of telephone ctmipany to 
accept adverUsement of motor trans¬ 
portation bnstnoss. which Was re- 
Jeoted on ground that business was 
in fact operated an^ controlled by 
prinedpal of anerther company, whksh 
company and principal were con¬ 
victed of violations of interstate 
Commerce Act, was not arbitrary or 
unreasonable.^—AhOo Moving: 56 Stor¬ 
age Corp, V. New Tork Teh CS 0 . 1 , 196 
N T S.2d 94 199 Mlso. *09. 

BefUjMi heM disorimihatoiiy enr wlth. 
(eorfe proper efrotmd 
Where teiephone oompE^ity, as part 
of its profession of servicA uspdea?- 
[too^ to list all business telephones 
illp, Seotlqa olaseitled aouordlpg to pro- 
ffessaon, including profesaip'n of op- 
tometty, p«rtTM‘rsb''p of lioenaed op¬ 
tometrists who had elected to use a 
trade-name and who ' had used and 
advertised such name for long period 
Of ttsmbv weope dXsorlmhiated againsst, 
‘by refusal to list their tetdMsskme 
^xmder c|assld«d teosn ‘’‘eptOtoetrlsts 
[•:r--0O!ut4wsseliera BeOl TeL Co, v.; Teao- 
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this nature does not bind the subscriber.Where 
use of a private branch exchange, expressly lim¬ 
ited to corporate business, entitles the person to a 
listing in the telephone directory, injury to personal 
affairs from denial of such right cannot be the 
basis of a recovery against the telephone com- 
pany.^^ The regulatory body over this form of 
public utility has power to regulate the form,®- 
contents,®® and charges®^ to subscribers. 

Retaining name in directory. Where a telephone 
company which had been directed by a subscriber 
to remove its telephone refused to do so and con¬ 
tinued to publish his name as that of an existing 
subscriber, and, when persons who desired such 
subscriber's business services asked the telephone 
company to call him over the telephone, the com¬ 
pany, after making a feint at calling him, replied 
that he would not answer, it was held that the tele¬ 
phone company, in the absence of malice, was not 
liable to the subscriber for loss of custom induced 
by persons so calling him, believing that he was not 
attending to his business.®^ 


§ 266 . Private Lines or Exchanges 

There can be no recovery for a denial of personal 
use of a private branch exchange where such usage is 
expressly prohibited. 

Private branch exchange service is telephone 
service rendered to large users in which a number 
of lines connect the company's central office with a 
switchboard on the subscriber’s premises, to which 
switchboard telephone instruments on the premises 
are connected by lines radiating from the switch¬ 
board so that any such station may be connected 
by the private branch exchange operator with any 
other such station without having the call handled 
by the company’s central office.®® Telephone com¬ 
panies furnishing such service may promulgate rules 
binding on the subscribers concerning the terms on 
which such service may be extended to others,®^ 
and the Federal Communications Act contemplates 
that reasonable regulations should be initiated by 
the telephone companies subject to approval and 
review of the Communications Commission,®® which 
is the body to which objections to such rules must 
be addressed in the first instance.®® Telephone 
service rendered for guests by a hotel maintaining 
a private branch exchange is within the jurisdic- 


N.Y.—Hamilton Employment Service 
Co. V. New York Tel. Co, 171 N.E, 
710, 253 N.Y. 468. 

Ohio.—Correll v. Ohio Bell Telephone 
Co.. 27 N.E,2d 173, 63 Ohio App. 
491. 

62 C.J. p 283 note 17. 

Bestrlctlons on power 

In furnishing telephone facilities 
the company is not a “common car¬ 
rier” within statute providing 
against limitation of liability by gen¬ 
eral notice.—Riaboff v. Pacific Tele¬ 
phone & Telegraph Co.. 102 P.2d 465, 
39 Cal.App.2d Supp. 775. 

90. Cal.—RiabofC v. Pacific Tele¬ 
phone & Telegraph Co., supra. 

N.Y.—Hamilton Employment Service 
Co. V. New York Tel. Co., 171 N.E. 
710, 263 N.Y. 468. 

Betexininatioii. of reasonableness 
Question of reasonableness of tel¬ 
ephone company rule, by which ut 
limited its liability for omission from 
directory of advertisement -contract¬ 
ed for by Subscriber to the charge 
therefor, should be first directed to 
the Public Utilities Commission 
which is vested with jurisdiction to 
make such a determination, and if 
after complaint to commission, com¬ 
plainant is still dissatisfied, he is 
then free to invoke appropriate extra¬ 
ordinary remedy.—Cole v. Pacific Tel. 
& Tel. Co., 246 P.'2d 686, 112 Cal.App. 
2d 416. 

91- Neb.—^McGrew v. Nebraska Tel¬ 
ephone Co., 190 N.W. 783, 109 Neb. 
264. i; , , 

86 C.J.S.~18 


90. Cal.—California Fireproof Stor¬ 
age Co. V. Brundige, 248 P. 669, 
199 Cal. 185, 47 A.L..R. 811. 

62 C.J. p 284 note 20. 

93- Cal.—CaUfornia Fireproof Stor¬ 
age Co. V, Brundige, supra. 

62 C.J. p 284 note 21. 

Jurisdiction refused 

Where subscriber sought a man¬ 
datory injunction requiring telephone 
company to publish advertisements 
of its business in its classified di¬ 
rectory, and Public Service Commis¬ 
sion, although empowered to regulate 
any service rendered with respect to 
communication by telephone or in 
connection therewith, declined juris¬ 
diction, supreme court, as a court of 
I first instance, should not proclaim 
[extension of regulation of telephone 
‘company over such publication, espe- 
i cially in view of real question wheth¬ 
er any such extension of regulation 
if desirable or necessary should not 
be accomplished by legislative act — 
Abco Moving & Storage Corp. v. New 
York Tel. Co., 106 N.Y.S.2d 90, 199 
Misc. 309. 

94. Cal,—California Fireproof Stor¬ 
age Co. v. Brundige, 248 P. 669, 199 
: Cal. 185, 47 A.U,R. 811. 

62 C,J. p 284 note 22. 

95i. D.C.—Cain v. Chesapeake, etc, 
Tel. Co., 3 App.B.C 546. 

90. Mo.—State v. Public Service 
Commission, 36 S.W.‘2d 947. 327 Mo. 
318. 

1 62 C.J. p 284 note 26. 
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97. U S.—^Ambassador, Inc., v. U. S., 
App.D.C., 65 set. 1151, 325 U.S. 317, 
89 L.Ed. 1637, rehearing denied 
65 S.Ct. 1561, 325 U.S. 896, 89 U. 
Ed. 2006. 

XtegnlatioiL not invalid 

A telephone company regulation 
affecting private branch exchange 
subscribers is not invalid merely be¬ 
cause it limits the terms on which 
subscribers may extend the use of 
telephone facilities to others.—^Am¬ 
bassador, Inc., v. U. S., supra. 

l^lmitation on power 

The power of telephone companies 
to promulgate rules concerning terms 
on which private branch exchange 
subscribers may extend the use of 
telephone facilities to others is not 
unlimited, and the companies may 
not, in the guise of regulating the 
communications service, also regu¬ 
late the hotel or apartment house 
or any business, but, where a part of 
the subscriber's business consists of 
retailing to patrons a service depend¬ 
ent on subscriber’s contract for util¬ 
ity service, the regulation will neces¬ 
sarily affect, to that extent, the re¬ 
lationship between the subscriber 
and the subscriber’s patrons.—Am¬ 
bassador, Inc., V. U. S., supra. 

96. U.S.—^Ambassador, Inc. v. U. S., 
supra. 

99. U.S —'Ambassador, Inc. v. U. S.^ 
I supra. 
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tion o£ the Federal Communications Commission,^ 
and may also be subject to regulation by a public 
ser\dce commission.^ Where use of a private 
branch exchange of a corporation for personal busi¬ 
ness is expressly prohibited, a person entitled to 
use the exchange for corporate business is not 
entitled to recover for a denial of personal use.^ 

§ 267. Connecting Lines 

Liability will be imposed on a telephone company 
for failure to notify a person on a connecting line of a 
call where the undertaking was for a through call, even 
though the failure was that of the connecting company. 

The principle that the initial carrier is not liable 
beyond its own line, in the absence of an express 
or implied agreement to the contrary, does not ap¬ 
ply so as to prevent the liability of a telephone 
company for failure to notify a person of a call, 
even though the failure was that of a connecting 
company, where the undertaking was for a through 
call.*^ However, where neither of two connect¬ 
ing companies undertakes to handle calls between 
designated points, no liability results from a failure 
or refusal to do so.^ Where the contract for serv¬ 
ice between a subscriber and the company provides 
also for service with connecting lines of the com¬ 
pany, refusal of connection with a subscriber of one 
of such connecting lines on the ground that such 
latter subscriber owes the first telephone company 
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for toll service is not justified, where the exchange 
contract between the companies imposes liability 
on the latter company for charges as to exchange 
service to its subscribers.® 

§ 268. Service to Other Companies 

In general, a telephone company may determine for 
Itself the character and extent of the service which it 
will undertake to furnish. 

As a general rule a telephone company may, in 
the absence of statute providing otherwise, confine 
its service and the use of its facilities to the per¬ 
sonal business of individuals, excluding that of 
other telegraph or telephone companies which trans¬ 
mit or forward messages for hire."^ If, however, 
a telephone company furnishes its service and facil¬ 
ities to another company, the rule forbidding dis¬ 
crimination between applicants of the same class 
applies, and the telephone company cannot with¬ 
hold its service or facilities from other companies,^ 
even though it may have contracted to confine its 
service to the one company, or not to furnish service 
to others.^ 

In some jurisdictions constitutional and statutory 
provisions require that telephone and telegraph com¬ 
panies must receive messages from and for all oth¬ 
er such companies without delay or discrimination, 
and a telephone company, operating a long^iistance 


1, TlLe **wire commanication” withm 
Communications Act, subject to reg*- 
ulation by the Federal Communica¬ 
tions Commission, does not end at a 
private branch exchange maintained 
by hotel, but extends to service ren¬ 
dered from the exchange to guest 
rooms or hotel facilities, since the 
act contemplates the regulation of 
interstate wire communication from 
its inception to its completion.—^U. 
S. V. American Telephone & Tele¬ 
graph Co., D.C.N.T., '57 F.Supp. 46.1, 
affirmed 65 S.Ct 1401, 325 U.S. 837, 
89 Li.Ed. 1964. 

Mature of service 

The telephone services rendered 
for guests by hotel maintaining pri¬ 
vate branch exchange does not con¬ 
stitute “telephone exchange service" 
within Communications Act.—^U. S. 
V. American Telephone & Telegraph 
Go., supra- 

IST.Y.—People ex rel. Public Serv¬ 
ice Commission v. NTew York Tel. 
Co., 29 N.Y.S.2d 513, 262 App.Div. 
440, affirmed 40 N‘.E,2d 1020, 287 
N.Y. 803. 

Wis.—Hotel Pfister v. Wisconsin 
Telephone Co., 233 N.W. 617, 203 
Wis. 20. 

Sale of service 

(1) Whether public telephone serv¬ 
ice may be sold by a business cor¬ 


poration or private Individual is 
within the regulatory power of the 
Public Service Commission.—People 
ex rel. Public Service Commission of 
New York v. New York Tel. Co., 22 
N.Y.S.2d 1837. 175 Misc. 128, affirmed 
People ex rel. Public Service Com¬ 
mission V. New York Tel. Co., 29 N. 
Y.S.2d 513, 262 App.Div. 440, affirmed 
40 N.E.2d 1020, 287 N.Y. 803. 

(2) Generally, telephone service 
may not be resold by a subscriber, 
and Public Service Commission may 
require that such service be sold only 
directly by the utility itself and not 
at all by subscribers, if, in commis¬ 
sion's judgment, the public service 
would be promoted thereby.—^People 
ex rel. Public Service Commission of 
New York v. New York Tel. Co., 22 
N.Y.S.2d 837, 175 Misc. 128, affirmed 
People ex rel. Public Service Com¬ 
mission V. New York Tel. Co., 29 N. 
Y.S.'2d 513, 262 App.Div. 440, affirmed 
40 N.E.2d 1020, 287 N.Y. 803. 

Commissions paid by telephone 
company to hotels for services ren¬ 
dered by hotels in connection with 
semi-public branch exchange tele¬ 
phone service to which they subscrib¬ 
ed constituted a part of telephone 
company's operating expenses and 
did not constitute “rates" which tele¬ 
phone company was required to In¬ 
clude in tariffs filed by it—^Penn- 
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Harris Hotel Co. v. Pennsylvania 
Publi-o Utility Commission, 71 A.2d 
853, 166 Pa.Super. 394. 

3- Neb—^McGrew v. Nebraska Tel. 

Co, 190 N.W. 783, 109 Neb. 264. 

62 C.J. p 284 note 26. 

4 . Tex.—Southwestern Telegraph & 
Telephone Co. v. Jarrell, Civ.App., 
138 S.W. 1165. 

5- Tex.—^Albany Telephone Co. v. 
Terry, 127 ,S.W. 667, 60 Tex.Civ. 
App. 96. 

6. Mich.—Osborne v. Reading Cent. 
Telephone Co., 128 N.W. 746, 163 
Mich. 545. 

[ 7 . U.S.—^Delaware & Atlantic Tele¬ 
graph & Telephone Co. v. State of 
Delaware, Del., 50 F. 677, 2 C.C.A 
1 . 

62 C.J. p 284 note 37. 

8. U.S.—^Delaware, etc., Tel., etc., 
Co. V. Delaware, supra. 

62 C.J. p 285 note 39. 

9. Vt.—Commercial Union Tel. Co. 
V. New England Tel., etc., Co., 17 
A. 1071, «1 Vt 241, 15 Am.S.R. 893, 
'5 L.R.A. 161. 

62 C.J. p '285 note 40. 

10. Ky.—^Rural Home Telephone Co. 
V. Kentucky, etc.. Telephone Co, 
107 S.W. 787, 128 Ky. 209, 32 Ky. 

Li. 1068. 

62 C.J. p 285 note 41* 
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tall line, must furnish such service to a local com¬ 
pany,^ ^ and in such jurisdictions a contract between 
a telephone company and the owner of the instru¬ 
ments used by it that the company, in its use of 
the instruments, shall discriminate between tele¬ 
graph companies is void,^- but under such stat¬ 
utes a telephone company cannot be required to in¬ 
stall an instrument in the office of another telegraph 
or telephone company to be used by the patrons, or 
for delivering the telegraphic messages, of the other 
company.^3 So, in a jurisdiction in which statutory 
provisions as to telegraph include telephones, a stat¬ 
utory provision requiring telegraph companies to re¬ 
ceive dispatches from or for other telegraph lines, 
and from and for any individual, without discrim¬ 
ination and with impartiality, requires a telephone 
company to receive telegraphic dispatches without 
discrimination,^^ and voids a contract attempting to 
give exclusive service to a designated telegraph 
company.^ 5 

§ 269. Suspension and Discontinuance of 
Service 

a. In general 

b. Immoral or illegal use 

a. In G-eneral 

A telephone company may, for just cause, suspend 
or discontinue Its service to a subscriber. 
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A telephone company may, for just cause, dis¬ 
continue service,^® but %vill be liable in damages 
if service is discontinued without just caiise,^^ 
Thus, failure to comply with reasonable rules of 
the company, such as a requirement for advance 
payment's or payment of charges in arrears, 
prohibiting use of telephone or telephonic instru¬ 
ments other than those furnished by the company, 
or restricting the use of the phone to a subscriber 
and members of his household and employees,^^ 
will justify discontinuance or suspension of service. 
Where the contract for service provides for per¬ 
petual service, a company purchasing the system 
and not undertaking to carry out such contract 
is not liable to the subscriber for discontinuance 
of service.22 Breach of contract as to advance pay¬ 
ment for service justifies discontinuance of serv- 
ice.23 

Ordinarily, failure or refusal to pay bills for 
service may properly result in discontinuance of 
service however, if there is pending a legiti¬ 
mate dispute as to the correctness of a bill rendered, 
failure or refusal to pay such bill does not justify 
discontinuance of service,25 and discontinuance is 
at the company's periL26 Where a contract pro¬ 
vides for additional charge for arrears in pay¬ 
ment, discontinuance of service prior to the expira¬ 
tion of the time within which such arrears and 
additional charge may be paid is improper.27 A 
contract provision that service may be discontinued 


11. Ohio.—^U. S. Telephone Co. v. 
Middlepomt Home Telephone Co., 
13 Ohio Cir.Ct.,Nr.S., 337, 32 Ohio 
Oir.Ct. 18. 

Okl.—^Pioneer Telephone & Telegraph 
Co. V. State, 134 398, 38 Okl. 

554. 

12. Md.—Chesapeake & Potomac 
Telephone Co. v. Baltimore & Ohio 
Tel. Co., 7 A. 809, 66 Md. 399, 69 
Am.S.H. 167. 

13. N.Y.—People v. Central New 

York Tel., etc., Co., 68 N.Y.S. 221, 
41 App.Piv. 17. 

14. Ohio.—American Union Tele¬ 

graph Co. V. Bell Telephone Co., 
36 Ohio St. 296, 38 Am.R. 683. 

15- Ohio.—^American Union Tele¬ 

graph Co. V. Bell Telephone Co., su¬ 
pra. 

16. D.C.—Sommerville v. Chesa¬ 

peake & Potomac Tel. Co., C.A., 258 
F. 147, certiorari denied Chesapeake 
& Potomac Telephone Co. v. Som¬ 
merville, 40 S.Ct. 10, 260 U.S. 661, 
63 L.Fd. 1196. 

62 C.J. p 285 note 49. 

17. U.C.—SommervJille v. Chesapeake 
& Potomac Tel. Co., C.A-, 258 F. 
<147, certiorari denied Chesapeake & 


Potomac Telephone Co. v. Sommer¬ 
ville, 40 S.Ct, 10, 250 U.S. 661, 63 
L.Ed. 1195. 

62 C.J. p 285 note -SO. 

Idmitatioii of liability 

A telephone company, discontinu¬ 
ing service because of the erroneous 
belief that the subscriber had not 
paid his bill, was liable to him for 
breach of contract, and such liability, 
in the case of gross negligence or a 
willful act, could not be limited to 
forty cents under the company's reg¬ 
ulation providing for a pro rata al¬ 
lowance for the time during which 
service was interrupted.—Mortenson 
V. New York Tel. Co., 32 N.Y.S.2d 
488, modified on other grounds 38 N. 
Y.S.2d 949, 179 Misc. 289. 

18- Neb.—Buffalo County Telephone 
Co. v. Turner, 118 N.W. 1064, 82 
Neb. 841, 130 Am.S.R. 699, 19 L.R. 
A.,N.S., 693. 

62 C.J. p 285 note 61. 

19- U.S.—Southwestern Telegraph & 
Telephone Co. v. Danaher, Ark., 35 
S.Ct. 886. 238 U.S. 482, 59 L.Ed. 
1419, Ii.R.A.1916A 1208. 

—Southwestern Telegraph & Tel¬ 
ephone Co. V. Murphy, 140 S.W. 720, 
100 Ark. 546. 


20. R.I.—Gardner v. Providence Tel¬ 
ephone Co.. 49 A. 1004, 23 R.I. 262. 

62 C.J. P 335 note 53. 

21. Utah—Johnson v. Mountain 
States Telephone & Telegraph Co., 
159 P. 526, 48 Utali 339. 

62 C.J. p 285 note 64. 

22- Ga,—Southern Bell Tel., etc,, Co. 
Y. Jacoway, 62 S.E. 640, 131 Ga. 
483. 

23. N.C.—■Woodley v. Carolina Tele¬ 
phone & Telegraph Co., 79 S.E. 598, 
163 N.C. 284, Ann.Cas.l914D 116. 

62 C.J. p 285 note 66. 

24. U.S.—opiate v. Southern Bell Tel. 
& Tel. Co., D.C.S.C., 98 F.Supp. 365. 

S.C.—Hiers v. Southeastern Caro- 
Imas Tel. Co., 58 S.E.2d 692, 216 
S.C. 437. 

62 C.J. p 286 note 67. 

StC.—Bhers v. Southeastern Car¬ 
ol inas Tel. Co., supra. 

62 C.J. p 286 note 58. 

26, S.C.—O’Neal v. Citizens’ Public 
Service Co. of South Carolina, 164 
S.B. 217, 157 S.C. 320, 70 A.L,R, 
887. 

27, Mich.—^Harbaugh v. Citizens’ 
Telephone Co., 157 N.W. 32, 190 
Mich. 421, Ann.Cas.l918E 117. 
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on use of obscene or improper language is valid.^® 
VlTiere, after due warning, a patron continues im¬ 
proper conduct in the use of the telephone,-^ as 
use of obscene language,^® interference with con¬ 
versation of other subscribers,or similar tactics 
of petty spite to others using the telephone,serv¬ 
ice may properly be discontinued. So, termination 
of the contract for service justifies discontinuance.^^ 

Where an unincorporated voluntary telephone as¬ 
sociation transfers the service to a different ex¬ 
change, a member who did not vote on the propo-si- 
tion is nevertheless bound by such action of the 
association, even though deprived of service through 
the former exchange.^^ Where the regulatory body 
directs discontinuance of service to a hotel for 
noncompliance with rate regulations, the telephone 
company may discontinue the service without lia¬ 
bility.^^ 

Service tn violation of the compands tariff, even 
though long continued, may be discontinued by the 
company,^® and it is the duty of the company, in 
such case, to discontinue the service.37 

Voluntary association constructing and operating 
a telephone line has the right to disconnect a mem¬ 
ber on failure to pay assessment for costs of opera¬ 
tion within a reasonable time after notice,^^ and 
one so disconnected is not entitled to compensation 


for his share in the Hne.^® 
b. Immoral or Illegal Use 

Where telephone service Is used for Immoral or 
illegal purposes to the knowledge of the company, service 
may, and in some cases must, be discontinued. 

. There is authority that a telephone company must 
discontinue service to a subscriber where to its 
knowledge such service is being used for an illegal 
purpose,and that the company may discontinue 
the service where it will be used, or the company 
has reasonable cause to believe it will be used, in 
furtherance of an illegal enterprise.*^^ The compa¬ 
ny may not discontinue or refuse service merely 
because of the bad character of the applicant,or 
because the applicant is engaged in immoral or il¬ 
legal pursuits having no connection with the service 
requested and the fact that subscribers may, if 
so inclined, use the service for an illegal purpose 
does not give the company the right to discontinue 
service and refuse its facilities to such persons be¬ 
cause of the company’s belief that the subscribers 
will use the service for an illegal purpose.^'* Like¬ 
wise, the company may not discontinue service to 
subscribers engaged in legitimate enterprises merely 
because such subscribers may furnish information 
over the facilities which may enable others receiv¬ 
ing it to use the information illegally.^S The fact 


28. Ohio. — ^Pugh V. City, etc., Tel. 
Assoc., 8 Ohio Dec., Rephint, 644, 
9 Cinc.D.Bul. 104, 

■62 C.J. p 286 note 61. 

29. Iowa.—^Huffman v. Marcy Mut. 
Telephone Co., 121 N.W. 1033, 143 
Iowa 690, 23 L.R.A.,N.S., 1010. 

62 C.Jr. p 286 note 62. 

30. Iowa.—^Huffman v. Marcy Mut. 
Telephone Co., supra. 

31. Iowa.—Huffman v. Marcy Mut. 
Telephone Co., supra. 

32 . Iowa.—^Huffman v, Marcy Mut 
Telephone Co., supra. 

33. Tex.—Southwestern Telegraph & 
Telephone Co. v. Duckett, 127 S-W. 
856, 60 Tex.Civ.App. 117. 

34. Kan.—^Longhofer v. Schick, 193 
P. 371, 107 Kan. 601. 

35. Wis.—Hotel Pfister v. Wisconsin 
Telephone Co., 233 NT.W. 6.17, 203 
Wis. 20, 73 A.L.R. 1190. 

36. Ohio.—BuiMing Industries Ex¬ 
hibit V. Public Utilities Commis¬ 
sion, 80 ISr.E.2d 836, 150 Ohiio St. 
251, 

37. Ohio.—Building Industries Ex¬ 
hibit V. Public Utilities Commis¬ 
sion, supra. 

38. N.Y.—People v, Raeder, 292 H.Y. 
S. 447, 161 Misc. 557. 

39. N’.T.—People V, Raeder, supra. 


40. U.S.—Hamilton v. W. U. Tel. 
Co., D.C.Ohio, 34 P.Supp. 928. 

D C.—^Andrews v. Chesapeake & Po¬ 
tomac Tel. Co., D.C., 83 F.Supp. 966. 
Refusal of service see supra § 65. 

41. U.S.—Tracy v. Southern Bell 
Telephone & Telegraph Co., D.C. 
Fla., 37 F.Supp. 829. 

42. N.T.—Shillitani v. Valentiine, 53 
N.Y.S.2d .127, 184 Misc. 7-7, modified 
on other grounds 66 H.Y.S 2d 210, 
269 App.Div. 668, affirmed 71 N.E. 
2d 450, 296 H.T. 161, reargument 
denied 72 N'.E.2d 36, 296 NT.Y. 857. 

43. N.Y.—Shillitani v. Valentine, su¬ 
pra. 

44- Oal.—^People v. Brophy, 129 P. 

2d 946, 49 Cal.App.2d 15. 

H.Y.—Shillitani v. Valentine, *53 H. 
Y.S.2d 127, 184 Misc. J7, modified 
on other grounds 66 N.Y.S.2d 210, 
269 App.Div. 668, affirmed 71 NT. 
E.2d 450, 296 N.Y. ISI, reargument 
denied 72 H.E.2d 36, 296 NT.Y. 867. 
Past acts 

A telephone company can refuse 
to reinstall telephone servlice to cus¬ 
tomer only when company is reason¬ 
ably sure that service will be used 
for an illegal purpose in the future, 
and company cannot deny service as 
a punishment for past crimes.—Cy¬ 
prus V. Hew York Tel. Co., 84 H.Y.S. 
2d 114, 192 Misc. 671, reversed on 
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'other grounds 89 H.Y.S.'2d 616, 275 
App.Div. 949. 

Heasonahle prohahility or grounds 

The rule that a telephone company 
is not required to furnish service 
to those who are reasonably sure to 
use it for an illegal purpose should 
be enforced only where there is rea¬ 
sonable probability or reasonable 
grounds for believing that service 
will be used for illegal purposes, and 
mere fears unfounded in fact do not 
warrant application of the rule.— 
Cyprus V. Hew York Tel. Co., supra— 
Dees Cigarette & Automatic Music 
Co. V. Hew York Tel. Co., 53 H.Y.S. 
2d 651, 184 Misc. 269. 

DiscontluuaiLce Justified 

Telephone company was justified in 
discontinuing serviice to patron who, 
in violation of law, was engaged in 
aiding ajid abetting bookmaking by 
furnishing horse-racing information 
to subscribers.—Tela-Hews Flash v. 
District Attorney of Queens County, 
96 H.T.S.2d 338, 197 Misc. 1015, af¬ 
firmed 101 H.Y.S.2d 246, 277 App.Div. 
1119, appeal denied 102 H.Y.S.2d 468, 
278 App.Div. 677. 

45- Pa,—^Pennsylvania Publications 
V. Pennsylvania Public Utility 
Commission, 36 A.2d 777, 349 Pa 
184, 153 A.L.R. 457. 

Bace results 

Fact that race results obtained 
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:hat the person who receives a lawfully transmitted 
message elects to use it for an improper or illegal 
purpose does not render the original use of the tele¬ 
phone illegal and therefore is no ground for refusing 
:o continue service to the subscriber.^® 

While the telephone company may act on advice 
or information from a police official or law enforce¬ 
ment agency as to whether or not a subscriber’s 
5 er\nce should be discontinued,^*^ such a decision 
must be made by the company itself on the facts 
presented and it cannot discontinue service merely 
at the request or advice of such official or agency, 
although under some circumstances it may have the 
iuty to do so on request and without an independent 
investigation of its own.*^^ It has been held that a 
elephone company is justified in discontinuing serv¬ 
ice to a subscriber when under facts known to it 
.he company believes that its continued furnishing 
oi such service is contrary to public policy, if not 
llegal;®® but, where the activity of the subscriber 


is not contrary to public policy or illegal®^ and does 
not come within the purview of a prohibitory stat¬ 
ute,®^ there is no justification for discontinuing the 
subscriber’s telephone service. 

The aid of a court of equity will not be given to 
prevent the discontinuance of telephone service 
which is being used in the promotion of any 
gambling scheme or device,®^ or m connection with 
the commission of a crime.®^ 

§ 270. Restoration of Service or Facilities 

A telephone company may be required, under certain 
circumstances, to restore service to a subscriber. Where 
the use was tliegal restoration may be refused. 

Where service has been discontinued because of 
delinquent charges, the fact of delinquency does 
not justify a refusal to restore the service, where the 
subscriber pays the delinquent amount, tenders the 
price of service, and complies with the reasonable 
rules and regulations of the company.®® Where 


iver telephone from publisher of 
lorse-racing” news facilitated paying 
»ff of bets already placed and was 
ised for that purpose by hookmaJk- 
rs, and that numerous raids con- 
lucted by vice squad on bookmakers 
-evealed use of complainant’s publn- 
‘ation, did not justify telephone com- 
lany in refusing telephone services 
o publisher.—Pennsylvania Publica- 
lons V, Pennsylvania Public Utility 
:!ommission, supra. 

te. NT.Y.—Shillitani v. Valentime, 53 
jSr.Y.S.2d 127, ,184 Misc. 77, modified 
on other grounds 56 N.Y S.2d 210, 
269 App.Div. 568, affirmed 71 N.E. 
2d 450, 296 N.Y. 161. reargument 
denied T2 N.E.2d 36, 296 N.Y. 857. 

L7. U.S.—^Hagerty v. Southern Bell 
Telephone & Telegraph Go., D.O. 
Pla., 69 P.Supp. 107. 

).C—^Andrews v. Chesapeake & Po¬ 
tomac Tel. Co., D.C., 83 P.Supp. 
966. 

Ua—^Dade County News Dealers 
Supply Co. V. Plorida R. B. & Pub¬ 
lic Utilities Commission, 4’8 So.2d 
89—^Hagerty v. Southern Bell Tel¬ 
ephone & Telegraph Co., 199 So. 
570. 145 Pla. 51. 

^.Y.™-Shillitanii v. Valentine, 71 N. 
E.2d 460, 296 N.Y. 161, reargument 
denied 72 N.E.2d 36. 296 N.Y. 857 
—^Whyte V. New York Tel. Co., 73 
N.Y.S.2d 138, 

Where the attorney general had no 
m the e lty to^ order a telephone com¬ 
pany to discontinue its service to a 
lubscriber, the telephone company 
vas not bound to abide by the order 
>f the attorney general.—^People v. 
3rophy, 120 P.2d 946, 49 Cal.App.M 
6 . 

fcS. D.C,—^Andrews v. Chesapeake & 


Potomac Tel. Co., D.G., 83 P.Supp. 
966. 

N.Y.—Shillitani v. Valentine, 71 N.E. 
2d 450, 296 N.Y. 161, reargument 
denied 72 N.E.2d 36, 296 N.Y. 857 
—Shillitani v. Valentine, 53 N.Y. 
S.2d 1'27, 184 Misc. 77, modified on 
other grounds 66 N.Y.S.2d 2.10, 269 
App.Div. 568, affirmed 71 N.E. 2d 
450, 296 N.Y. 161, reargument de¬ 
nied 72 N.E.2d 36. 296 N.Y. 857-- 
Whyte V. New York Tel. Co., 73 N. 
Y.S.2d 138. 

Reason for rtUe 

(1) “Neither the police commis¬ 

sioner nor the police department has 
any jurisdiction or authority over the 
matter of furnishing, discontinuing 
or restoring telephone service to the 
public. . . .”—Shillitani v. Valen¬ 

tine, 63 N.Y.S.2d 127, 132, 184 Misc. 
77, modified on other grounds 56 N. 
Y.S.2d 210, 269 App Div. 568, affirmed 
71 N.E.2d 460, 296 N.Y. 161, reargu¬ 
ment denied 72 N.E.2d 36, 296 N.Y. 
857. 

(2) “To confer what would amount 
to judicial power on a law enforce¬ 
ment officer and to exercise such 
power ex parte would he violative of 
due process and would deprive mem¬ 
bers of the public of their legal 
rights.”—^Andrews v. Chesapeake & 
Potomac TeL Co., D.C.D.C., 83 P.Supp. 
966, 968. 

49. N.Y.—Application of Manfre- 
donio, 52 N Y.S.2d 392, 183 Misc. 
770—^Dente v. New York Tel. Co., 
55 N.Y.S.2d 688, 

50. U.S.—^Fogarty v. Southern Bell 
Telephone & Telegraph. Co., D.C. 
La., 34 P.Supp. 261. 

Determixiatloii of JustifLcatloxL 

T-.'crhc-M company in determining 
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whether it would be justified in dis¬ 
continuing telephone service being 
furnished by it to one engaged in dis¬ 
seminating race track information 
could rely on every possible legal 
presumption in favor of the validity 
of a state statute prohibiting such 
activity; could consider the fact that 
were the prohibitory act, as amended, 
unconstitutional, then the statute as 
it existed prior to amendment still 
subsisted; could consider other perti¬ 
nent prohibitory acts held constitu¬ 
tional by the state supreme court; 
and could consider warning from the 
United States attorney general’s of¬ 
fice that company might face crimi¬ 
nal proceedings if the phone serv¬ 
ice were not discontinued.—^Fogarty 
V. Southern Bell Telephone & Tele¬ 
graph Co., supra. 

51. Pa.—Pennsylvania Publications 
V. Pennsylvania Public Utility 
Commission, 36 A,2d 777, 349 Pa. 
184, 153 A.L.R. 467. 

DissemizLatioii of racing news 
Pa.—^Pennsylvania Publications v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

52. Pa.—Pennsylvania Publications 
V. Pennsylvania Public UtJility 
Commission, supra. 

53. Pla.—^Hagerty v. Southern Bell 
Telephone & Telegraph Co., 199 So. 
570. 146 Pla. 51. 

64. N.Y.—Tela-News Plash v. Dis¬ 
trict Attorney of Queens County, 
96 N.Y.S.2d 338, .197 Misc. 1015, 
affirmed 101 N.Y.S.2d 245, 277 App. 
Div. 1119, appeal denied 102 N.Y. 

I S.2d 468, 278 App.Div. 677. 

[55. Iowa.—Huffman v. Marcy Mut. 

Telephone Co., 121 N.W. 1033, 143 
I Iowa 590, 23 L.R.A.,N.S., 1010. 

52 C.X p 286 note 70. 
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telephone service has been discontinued because 
of improper conduct in the use of the telephone, 
but such conduct has been discontinued bn receipt 
of warning, the company may be required to restore 
the service.^® Where the contract for service pro¬ 
vides that the subscriber shall construct and main¬ 
tain the necessary additional poles, and, because one 
pole is down, constituting an interference with the 
telephone line, service has been discontinued, when 
such pole is renewed, the regulatory body may 
properly order restoration of service.S’^ A refusal 
to restore discontinued service is not justified on 
the ground that the subscriber refuses to agree not 
to use facilities other than those furnished by the 
company.ss Refusal to reinstall an instrument 
until back rent is paid, a regulation not known di¬ 
rectly or by implication at the time of the contract, 
is not justified.^^ 

Illegal use. Where telephone service has been 
discontinued because of use of the telephone for 
illegal purposes, restoration of service may be prop¬ 
erly refused,®^ and it has been held that the com¬ 
pany cannot be compelled to furnish service which 
will be used, or which the company has reasonable 
cause to believe will be used in furtherance of such 
purposes.®^ The subscriber may not be entitled to 
restoration of, and the telephone company may 
rightfully refuse to restore, telephone service where, 
on being tried for the commission of a crime, the 
evidence adduced is insufficient to warrant convic¬ 
tion but is sufficient to indicate that the subscriber 


was using the telephone in furtherance of an illegal 
enterprise.®- Where the evidence fails to indicate 
illegal usage®^ the subscriber is entitled to restora¬ 
tion of service with reasonable promptness®^ and 
should not be required to wait as though his name 
were added to the company’s waiting list as of the 
date of order for restoration;®® the restoration or¬ 
der may be made subject to the availability of the 
telephone company’s facilities.®® Where service has 
been discontinued at the request of a law enforce¬ 
ment officer or agency it has been held that the 
company may refuse to restore it until the request 
is rescinded or the subscriber obtains an order of 
court for restoration.®*^ 

§ 271. Contributory Negligence 

Contributory negligence may be a bar to recovery 
by the sender of a telephone message. 

The sender of a telephone message must exer¬ 
cise the care and caution which a reasonably prudent 
person would exercise,®® and his failure to do so 
constitutes contributory negligence which will bar 
his recovery.®® A person attempting to make a sick 
call, who is informed that the one called has left 
the place for an unknown destination, is not guilty 
of contributory negligence in discontinuing further 
effort to reach him.*^® 

§ 272. Actions 

a. In general 

b. Defenses 


6®. Iowa.—^Huffman v. Marcy Mut. 
Telephone Co., supra. 

57. Ohio.—^Valley Telephone Co. v. 
Public Utilities Commission of 
Ohio, no N.E. 958, 92 Ohio St- 
390. 

58. S.C.—Gwynn v. Citizens^ Tele- 
photie Co., 48 S.E. 460, 69 S.C. 434, 
104 Am.S.R. 819, 67 L.R A. 111. 

62 C.J. p 286 note 75. 

58. Mo.—State v. Kinloch Telephone 
Co., 67 S.W. 684, 93 MI®,A». 349. 
62 C.J. p 286 note 76. 

60- K.T.—Movietime, Inc. v. New 
York Tel. Co., 101 N.T.S.2d 71, 
277 App.Div. 1057—People ex rel. 
Restmeyer v. New York Telephone 
Co., 159 N.Y.S. 369, 173 App.Uiv. 
132. 

61. U S.—Tracy tC ' -aonthem Bell 
Telephone & Telegraph Co., D.C. 
Fla., 37 F.Supp. 829. 

N.Y,—Shillitani v. Valentine, 53 N. 
Y.S.2d 127, 184 Misc. 77, modified 
on other grounds 56 N.Y.S.^d 2,10, 
269 App.Div. 668, affirmed 71 N.E. 
2d 460, 296 N.Y. 161, reargument 
denied 72 N.E.2d 36, 296 N.Y. 867— 
Lipton V. New York Tel. Co., 125 
N.Y.S.2d 251, 


Pa.—Plotnik v, Pennsylvania Public 
Utility Commission, 18 A.2d 542, 
143 Pa.Super. 650. 

62- N.Y.—Shillitani v. Valentine, 56 
N.Y,S.2d 210, 269 App.Div. 668, af¬ 
firmed 71 N.B.2d 450, 296 N.Y. 161, 
reargument denied 72 N.E.2d 86, 
296 N.Y. 857. 

Acquittal of a ‘bookmaking charge 

would not in and of itself establish 
accused’s clear right to telephone 
service, since standard of proof re¬ 
quired for conviction on criminal 
charge vanes substantially from that 
required in proceeding to compel 
telephone company to render serv¬ 
ice.—Lipton V. New York Tel. Co., 
125 N.Y.S.2d 261. 

63. N.Y.—In re Di Benedetto, 83 N. 
Y.S.2d 920—Salter v. New York 
Tel. Co., 67 N.Y.S.2d 396—Feldman 
V. Wallander, 67 N.Y.S.2d 396, 
Illegal usage 'by employee 
Where telephone of operator of 
automobile repeur business had been 
removed because an employee had 
used telephone for Illegal purpose of 
booking bets, but employee had been 
discharged and lack of telephone se- 
iriously hampered conduct of busi¬ 
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ness, telephone company would be re¬ 
quired to restore telephone service 
with reasonable promptness.—^In re 
Knapp, 83 N.Y.S.2d 919. 

64. N.Y.—In re Knapp, supra—Sal¬ 
ter V. New York Tel. Co., 67 N.Y. 
S.2d 396. 

Type of service restored 

"There may be some doubt as to 
the court’s right to direct the in¬ 
stallation of a com box telephone."— 
Feldman v. Wallander, 67 N.Y.S 2d 
395, 396. 

65. N.Y.—Salter v. New York Tel. 
Co., 67 N.Y.S.2d 396. 

66. N.Y,—M. S. Tavern, Inc. v. New 
York Tel. Co., 82 N.Y.S.2d 516. 

67. N.Y.—^Application of Manfredo- 
nio, 62 N.Y.S.2d 392, 183 Misc. 770 
—^Dente v. New York Tel. Co., 55 
N.Y.S.’2d 688. 

68. Ill.—Hurst V. Hutsonville Tele¬ 
phone Co., 22'7 Ill.App. 411. 

69. Ill.—^Hurst V. Hutsonville Tele¬ 
phone Co., supra. 

62 C.J. p 287 note 78. 

70. Tex. — Southwestern Telegraph 
& Telephone Co. v. Owens, Civ. 
App., 116 S.W. 89. 
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c. Jurisdiction and venue 

d. Who may sue; parties 

e. Pleading 

f. Evidence 

g. Questions of law and fact 

h. Instructions, verdict, and findings 

a. In General 

A person who is erroneously refused telephone service 
has the right to maintain an action at law for damages 
and may he entitled to equitable relief in a proper case. 

One sustaining contractual relations with a tele¬ 
phone company may maintain an action for breach 
of the contract in a proper case.'^l A person who 
is erroneously refused telephone service has the 
right to maintain an action at law for damages, '^2 
and, where damages will not afford adequate relief, 
equitable relief may be proper, *^2 provided the ap¬ 
plicant for such relief comes into court with clean 
hands.'^^ While there is authority that the right 
of action for interruption of telephone service 
sounds in tort,75 the more generally accepted view 
is that the right of action is for breach of con¬ 
tract,76 even though the telephone company is 
'engaged in public service.77 Breach of the com- 
l)any's duty to furnish connection with other sub¬ 
scribers may give a cause of action in tort.7S A 
statute providing that the company shall be liable 
for resulting damages where it does a prohibited 
act or fails to do an act required by law contem¬ 
plates the disobedience of a positive command or in¬ 
junction before an action can be maintained there¬ 
under.79 

K Defenses 

Various matters of defense have been considered by 
the courts and held to be good, or not good, defenses. 

In an action against a telephone company for 
damages for discontinuance of service and for an 
injunction to compel restoration of service, it is a 


good defense that the subscriber was using the tele¬ 
phone for unlawful purposes, 96 but it has been held 
no defense that service was withdrawn at the re¬ 
quest of a law enforcement ofiicer.9i 

The fact that a telephone company has not secured 
the required ratification of the public service com¬ 
mission of a contract of installation, requiring ex¬ 
tension of its lines, is no defense to an action for 
breach of contract.92 Where a sick call is accepted 
without objection and without notice that when re¬ 
ceived at the office called office hours would be 
over, such fact constitutes no defense.^9 Where a 
telephone company has agreed to list a subscriber’s 
name in both the regular and classified business 
sections of a directory, fulfilling the commission’s 
minimum requirement of listing in the regular sec¬ 
tion only is no defense to an action for failure to 
list in the classified section.94 

c. Jurisdiction and Venue 

Courts are without jurisdiction to determine matters 
relating to telephone service properly within the Juris¬ 
diction of a regulatory body, but have jurisdiction of 
questions of law not involving administrative discretion. 
Venue is determined by the general rules of venue and 
statutory provisions. 

Under a statute regulating the furnishing of 
private wire service it has been held that, before 
coming into court to compel the furnishing of tele¬ 
phone connections for such service, proceedings 
should be initiated before the proper administrative 
body;95 and an action does not lie to recover dam¬ 
ages for failure of the telephone company to re¬ 
capture extension telephones and redistribute them 
among persons on a waiting list, without prior de> 
termination of the company’s obligation by the regu¬ 
latory body, the question being one within the juris¬ 
diction of such body.95 Where a commission has 
issued an order that a telephone company continue 
to furnish service to a certain customer until fur- 


71. N.T.—^Rose V. New York Tele-1 
phone € 0 ., 152 N.T.S. 827, 167 App. ! 
Div. 691. 

72. D.C.—^Andrews v. Chesapeake & 
Potomac Tel, Co., D.C., 83 F.Supp, 
966. 

3 .C.—O’Neal v. Citizens" Public Serv¬ 
ice Co. of South Carolina, 154 iS E. 
217, 157 S.C. 320, 70 A.L..R. 8187. 

73. D.C.-^Ahdrews v. Chesapeake & 
Potomac Tel. Co., D.C., 83 F.Supp. 
966. 

“74. D.C.—^Andrews v. Chesapeake & 
Potomac Tel. Oo., supra. 

75. Mich.—^Harbaugh v. Citizens’ 
Tel. Co., 157 N.W. 32, 190 Mich. 
421, Ann.Cas.l918E 117. 

. N.C.-~Carmichael v. Bell Telephone 
Co., 72 S.R 619, 157 N.a 21, 39 


LrR.A.,N.S., 651. Ann.Cas.l913B, 
1117. 

76. N.H—Barrett v. New England 
Telephone & Telegraph Co., 117 
A. 264, 80 NH, 354, 23 A.L.R. 947. 

77. N.H.—Barrett v. New England 
Telephone & Telegraph Co., supra. 

62 C.J. p 287 note 87. 

78. Ga.—Glawson v. Southern Bell 
Telephone & Telegraph Co., 71 S.E. 
747, 9 Ga.App, 450. 

79. N.Y,—^Leighton v. New York Tel. 
Co., 61 N.T.S,'2d 112, 187 Miso. 132. 

80. Ohio,—Giordullo v. Cincinnati & 
Suburban Bell Tel. Co., Com.Pl., 71 
N.E.2d 858, 

81. Ohio.—Giordullo v. Cincinnati & 
Suburban Bell Tel. Go., supra. 

279 


82. Ala.—^Holley v. Florala Tele¬ 
phone Co., 136 So. 72$, 223 Ala. 
416. 

83. Tex.—Southwestern Telegraph & 
Telephone Co. v. Owens, Civ.App., 
116 S.W. 89. 

84. Ohio.—^Vail T. Reuben H. Don¬ 
nelley Corp., 10 N.E.2d 239, 56 Ohio 
App- 219, 

;85. Fla.—Southern Bell Tel. & Tel. 
Co. V. State ex rel. Transradio 
Press Service, 63 So.2d '863—^Dade 
County News Dealers Supply Co, v. 
Florida R. R. & Public Utilities 
Commission, 48 So.2d 89, 

Ill.—^Burke v. Illinois Bell Tel. Co., 
109 N.E.2d 368, 348 Ill.App. 529. 

88. N.Y.—Leighton v. New York Tel. 
Co., 84 N.Y.S.2d 369. 
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thcr order and, it fails to do so, the court is with¬ 
out jurisdiction to grant or enforce a mandatory 
injunction on application of the customer.^’^ The 
court, and not the commission, has jurisdiction of 
questions of law, not involving administrative dis¬ 
cretion,^ 5 such as an action for negligent failure 
to insert a subscrilier's name in the telephone direc¬ 
tory. 

Venue. A statutory provision as to venue in ac¬ 
tions against common carriers does not apply to an 
action against a telephone company for delay in 
finding and notifying a person called, so as to au¬ 
thorize the suit in a county wherein the company 
does not reside.^® A telephone company, domiciled 
in one county, and making connection with another 
company, cannot be sued in another county wherein 
the person called resides by reason of complying 
with a statutory requirement that it give connection 
with other companies for such calls.^^ 

d. Who May Sue; Parties 

Generally, the person called may sue for failure of 
the company to complete a call; but ordinarily the 
telephone company will not be liable to a nonsubscriber. 

Generally, the person called is entitled to sue, 
whether in an action for failure to make the proper 
connections^ or for failure to find and notify such 
person of a call.SS Discontinuance of service, de¬ 
priving a family of physician’s services in illness, 
entitles the sick person to maintain an action there- 
for.S4 However, the telephone company’s failure 
to make an emergency connection with the fire de¬ 
partment when requested by a subscriber on behalf 


of a nonsubscriber does not entitle such nonst 
scriber to sue therefor.s^ Similarly a physici 
guest in a subscriber’s home has no cause of j 
tion, either in contract or tort, because of erronec 
discontinuance of the subscriber’s service preventi 
the physician from receiving an expected call fri 
a patient, resulting in the loss of a fee and alleg 
embarrassment.9 6 

e. Pleading 

(1) In general 

(2) Issues, proof, and variance 
(1) In General 

In an action against a telephone company the dec 
ration, petition, or complaint must state a cause of act 
with reasonable certainty and definiteness. 

The general rules relating to declarations, pe 
tions, or complaints in civil actions generally i 
quire that the declaration, petition, or complai 
must state a cause of action with reasonable C( 
tainty and definiteness.^'^ In order to state a car 
of action for failure or delay in furnishing conm 
tion with other subscribers, the declaration, petitk 
or complaint must contain an allegation that t 
negligent act was the proximate cause of the da: 

age.^S 

The declaration, petition, or complaint in an z 
tion for failure or delay in finding and notifying 
person called must contain allegations that the te 
phone company contracted to perform such service 
or that payment therefor was made or would ha 
been made,^ that the company had notice of t 


87- Mo.—state ex rel. Taylor v. 
Nangle, 227 S.W.2d 655, 360 Mo. 
122, certiorari denied Nangle v. 
State of Mo*, ex rel. Taylor, 71 S.C?t. 
57, 340 tr.S. 824, 95 I^Ed. 605. 

88- Or.—^Tom L»ee, Inc., v. Pacific 
Telephone & Telegraph Co., 69 P.2d 
683, 154 Or. 272. 

89. Pa—Siter v. Bell Telephone Co., 
6 Pa rUst. & Co. 257. 

90- Ky.—Gainesboro Telephone Co 
V. Buckner, 169 S.W. 1000, 160 Ky. 
604. 

91. Tex —Texarkana Telephone Co. 
V. Blisard, Civ.App., 216 S.W. 213. 

92. Tex—.’Southwestern Telegraph & 
Telephone Co. v. Gehnng, Civ.App., 

137 S.W. 764. 

93. Tex—Southwestern Telegraph & 
Telephone Co. v. Jarrell, Civ.App., 

138 S.W. 1165. 

94. Tenn.—Cumberland Tel., etc., Co. 
V. Carter, 1 Tenn.Civ.A. 750. 

95- Mass.—Mentzer v. Kew England 
Telephone & Telegraph Co., 177 INT. 
E. 549, 276 Mass. 47&„ 

62 O.J. p 288 note 97. 


98. NT.T —^Mortenson v. New York 
Tel. Co., 32 N.Y.S2d 488, modified 
on other grounds 38 N.Y.S.2d 949, 
179 Misc. 289, 

97. ComplaiiLt, petltlozL, or declara- 
tion held sufficient to state a 
cause of action 

(1) In general.—^Tom Lee, Inc., v. 
Pacific Telephone & Telegraph Co., 
59 P.2d 683, 164 Or. 272—62 C.J. p 288 
note 1 [a]. 

(2) For delay or failure to make 
t connection.—Christenson & Arndt, 

Inc. V. Wisconsin Tel. Co., 58 N.W.2d 
682, 264 Wis. 238. 

(3) For willful and wanton discon¬ 
tinuance of service.—^Mortenson v. 
New York Tel. Co., 38 N.Y,S.2d 949, 
179 Misc. 289. 

Complaint, petition, or declaration 
held insufficient to state a cause 
of action 

(1) In general. 

Ma.ss.—Pollock v. New England Tele¬ 
phone & Telegraph Co., 194 N.E 
133, 289 Mass. 266. . 

280 


OMo.—Bell V. Northern Ohio Tel. C 
78 N.E.2d 42, 149 Ohio St. 157. 

62 C.J. p 288 note 1 [b]. 

(2) For failing to provide servic 
N.H.—'Buskey v. New England Te 

phone & Telegraph Co., 23 A 2d 3i 
91 N.H, 522. 

N.Y —^Mortenson v. New York T 
Co., 38 NY.S.2d 949, 179 Misc. 21 

(3) For loss of business due 
statements made by telephone opei 
tors.—Bell v. Northern Ohio Tel. C 
supra. 

98. Ky—Lebanon, Louisville & Le 
ington Telephone Co. v. Lanha 
Lumber Co., 115 S.W. 824, 131 K 
T18, 21 L.R.A.,N.S., 115, 18 Ar 
Cas. 1066. 

99. Tex.—Southwestern Telegraph 
Telephone Co. v. Payne, Civ.Ap 
210 B.W. 988—Lewis v. Southwes 
ern Tel., etc., Co., Civ.App., 69 S,"^ 
303. 

1. Tex.—^Lewis v. Southwestern Te 
etc., Co., supra. 
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wjfCCKil nature of the call, where damages for mental 
suffering are sought,- and that, had the proper dili¬ 
gence been used, the person called would have taken 
a train in time to prevent the suffering.^ Fact that 
defendant is misnamed in the complaint is not fatal, 
where such defect is waived by failure to take ad¬ 
vantage thereof by plea in abatement^ 

In an action for damages from the company's 
failure to list plaintiff in its directory, where the 
application contract is attached as part of the peti¬ 
tion, it must be taken as the basis of the cause of 
action.5 Where damages for breach of contract re¬ 
sulting in the publishing of incorrect numbers in the 
telephone directory are sought, the declaration, peti¬ 
tion, or complaint must allege gross negligence or 
willful misconduct.^ It is not necessary^ in an ac¬ 
tion for damages for breach of contract, to allege 
that all administrative remedies had been exhaust¬ 
ed.’^ 


(2) Issues, Proof, and Variance 

As in civil actions generally, all matters properly In 
Issue must be proved by evidence admissible under the 
pleadings, and without material variance between the 
pleadings and proof. 

Allegations in the pleading which are mere in¬ 
ferences are not susceptible of legal proof.^ The 
evidence received must be limited and confined to 
that admissible under the pleadings.^ The general 
rule elsewhere considered in this work that, where 
the complaint alleges specific acts of negligence, 
plaintiff cannot rely as a ground for recovery on any 
other or different acts of negligence specifically al¬ 
leged, applies to an action for failure promptly to 
give an emergency connection.^® Immaterial vari¬ 
ances may be disregarded.^^ 

f. Evidence 

(1) Presumptions and burden of proof 


(2) Admissibility 

(3) Weight and sufficiency 

(n Presumptions and Burden of Proof 

Plaintiff has the burden of proving all matters essen¬ 
tia! to his right to recover, such as breach of contract 
by the company, or Its negligence; and the company has 
the burden of proving matters of defense. 

Ordinarily, it is presumed that the telephone com¬ 
pany complied with the terms of its contract for 
telephone service, ^2 and, hence, the burden is on 
plaintiff to negative such presumption.^^ In an ac¬ 
tion for negligently failing to give requested con¬ 
nections, plaintiff has the burden of proof.^^ In 
an action for damages for duplicating plaintiff's 
telephone number in the directory, plaintiff has the 
burden of establishing that loss of sales was due 
to the duplication.^^ Since a statutory provision 
that a telegraph or telephone company shall be lia¬ 
ble for any unreasonable delay in transmitting mes¬ 
sages and that negligence shall be presumed on 
proof of such delay or refusal includes failure to 
furnish proper connection within a reasonable 
time,^® where plaintiff has proved such unreasonable 
delay, the burden shifts to the company to rebut 
such presumption of negligence.^"^ Apart from stat¬ 
utory provisions, failure of the company to furnish 
any service or sufficient service is pnma facie evi¬ 
dence of its negligence,and, on proof thereof, it 
must assume the burden of showing otherwise.^® 
Where refusal of service is based on its use for a 
criminal purpose, the burden is on the telephone 
company to prove that its service was so used or 
about to be so used.2® 

(2) Admissibility 

In actions relating to telephone service, evidence, to 
be admissible, must be competent, relevant, and material. 

Under the rules governing the admissibility of 
evidence in civil actions in general competent and 


2. Tex —Southwestern Telegraph & 
Telephone Co. v. Givens, Civ.App., 
139 S.W. 676. 

3. Tex.—Southwestern Telegraph & 
Telephone Co. v. Givens, supra, 

4. Ohio.—^American Un/ion Tel. Co. 
V. Bell Tel. Co., 36 Ohio St. 296, 38 
Am.R. 583. 

6. Tex.—Kelly v. Southwestern Bell 
Telephone Co., Cdm.App., '248 S.W. 
658. 

6. N.T.—^Hanailton Bmployment 
Service v. New York Telephone Co., 
171 NE 710, 253 N.Y. 468. 

7. Ohio.—Bell v. Northern Ohio Tel. 
Co., 78 NE.2d 42, 140 Ohio St. 167. 

8. Mo.—Forgey v. Macon Telephone 
Co.. 237 S.W. 792; 291 Mo. 639, 19 
A.L.R. 141S. 


9 . Ala.— Vinson v. Southern Bell 
Telephone & Telegraph Co, 66 So. 
100, 188 Ala, 292, Li.R.A.1915C 450. 

62 C.J. P 288 note 11. 

10. Iowa—Volguardsen v. Iowa Tel¬ 
ephone Co., 126 N.W. 928, 148 Iowa 
77, 28 L.R.A.,N.S., 564. 

11. Tex. —Southwestern Telegraph & 
Telephone Co. v. Andrews, Civ.App., 
169 S.W. 218. 

62 C.J. p 288 note 14. 

12 . Tex.—^Kelly v. Southwestern 

Bell Telephone Co., Coin.App„ 248 
B.W. 658. 

13 . Te;^r-Kelly Y Southwestern 

,Bell ,l^^ephone Co., supra. 

Il4 GA—^omihem Bell Telephone & 

281 


Telegraph Co, v. Glawson, 79 S.E. 
488, 13 GaApp. 620. 

15. Wis—^Wm. H. Schwanke, Inc, 

V. Wisconsin Telephone Co., 227 N. 

W. 30, 199 Wis. 552, 68 A.L..R. 1320. 

16- Iowa.—^Volquardsen v. Iowa Tel¬ 
ephone Co., 126 N.W. 928, 148 Iowa 
77, 28 Lr.R.A.,N.S., 654. 

17. Iowa.—Volquardsen v. Iowa Tel¬ 
ephone Co., supra 

18. Ala—^Vinson v. Southern Bell 
Telephone & Telegraph Co., 66 So. 
100, 188 Ala 292, L.R.A.1916C 460. 

19. Ala—Vinson v. Southern Bell 
Telephone & Telegraph Co., supra. 

2CK D.C.—Andrews v. Chesapeake & 
Potomac Tel. Co.. I>.C., 83 F.Supp. 
966. 
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relevant evidence is admissible,^^ but incompetent, 
irrelevant, or immaterial evidence is not admis- 

sible.22 

(3) Weight and Sufficiency 

Rules relating to the weight and sufficiency of evi¬ 
dence In civil actions generally apply in actions against 
telephone companies. 

Under the rules relating to the weight and suffi¬ 
ciency of evidence in civil actions in general, in 
some cases the evidence has been held sufficient, 
while in other cases the evidence has been held in¬ 
sufficient,^^ in actions against telephone companies 
relating to telephone service. The telephone com¬ 
pany need prove use of service for criminal pur¬ 
poses merely by a preponderance of the evidence 
in order to justify its refusal of service.-^ Evidence 
that some children attended a mother at the funeral 
of her child is not conclusive evidence of the lack of 
her mental suffering resulting from the negligence 
of the company in making connection for a call 
to inform other children.^^ 


g. Questions of Law and Fact 

As In civil actions generally, questions of law are 
for the court, while questions of fact are for the jury. 

In accordance with general rules questions of law 
are for the court, while questions of fact are for the 
jury-7 where the evidence is sufficient to warrant 
submission to the jur>%-8 Whether or not an order 
of the regulator}' body requiring a telephone com¬ 
pany to connect with an installed wire is reasonable 
is a question of law.29 It has been held for the 
jury to determine, in an action for negligent failure 
to furnish connection with other subscribers, wheth¬ 
er a veterinary, timely called, could have prevented 
the loss,30 whether failure to give proper connection 
was negligence,3^ or whether a sick subscriber, 
forced to walk to a physician's residence to sum¬ 
mon medical aid, sustained physical injury as a 
result.32 The general rule, as discussed supra § 195, 
as to telegraph companies that whether due diligence 
in delivery has been used is a question for the jury 
applies to actions against telephone companies for 
failure or delay in notifying persons called.33 

Additional injury from annoyance due to physical 


ax. Mich.—^Harbaugh v. Citizens' 
Telephone Co., 167 N.W. 32, 190 
Mich. 421, Ann.Ca;5.1918E 117. 

62 G.J. p 289 note 24. 

XzLtercepted telephone messagres 

—Tela-News Flash v. District 
Attorney of Queens County, 96 N. 
T.S 2d 338, 195 Misc. 1015, affirmed 
101 N.T.S.2d 246, 277 App Div. 1119, 
appeal denied 102 N.Y.S 2d 458, 278 
App.Div. 577. 

JmOss of sale of btudness 

Testimony of loss of sale of sub¬ 
scriber's business which was occa¬ 
sioned by disconnecting telephone 
was held admissible in action for 
wrongful deprivation of telephone 
service.—Critz v. Southern Bell Tele¬ 
phone & Telegraph Co., 172 So. 610, 
178 Miss. 323, suggestion of error 
denied 173 So. 430, 178 Miss. 323. 

22. Ala.—^Holley v. Vaughan, 146 So. 
396, 226 Ala. 249. 

e2 C.J. p 289 note 25. 

23. Tex.—Southwestern Telegraph & 
Telephone Co, v. Jarrell, Civ.App., 
138 S.W. 1165. 

62 C.J. p 289 note 29. 

Evidence held sufficient 

<1) To warrant recovery by plain¬ 
tiff. 

Ga.—J. O. Partain & Co. v. Southern 
Bell Telephone & Telegraph Co., 10 
S.B.2d 304, 63 Oa.App. 105. 

Wis.—^Boldig V. Urban Tel. Co.. 271 
N.W. 88, 224 Wis. 93. 

(2) To support finding that part of 
damage to plaintiff was caused by re¬ 
fusal to make connection.—Boldig v. 
Urban Tel. Co., supra. 


(3) To show that order of commis¬ 
sion was neither unlawful nor unrea¬ 
sonable —^Vandemark v. Public Util¬ 
ities Commission, 98 N.E.2d 804, 165 
Ohio St 303. 

(4) To show breach of contract on 
part of telephone company.—Clay v. 
Chesapeake & Potomac Tel. Co., 184 
P.2d 995, 87 U.S.App.D.C. 284. 

(5) To establish that subscriber's 
telephones had been used for gam¬ 
bling purposes.—Tela-News Flash v. 
District Attorney of Queens County, 
96 N,Y.S.2d 338, 196 Misc. 1015, af¬ 
firmed 101 N.Y.S.2d 246, 277 App Div. 
1119, appeal denied 102 N.Y.S.2d 468, 
278 App Div. 577. 

(6) To warrant refusal of public 
utility commission to compel tele¬ 
phone company to Install telephones. 
—PlotnJck V. Pennsylvania Public 
Utility Gommissio-n, 18 A.2d 642, 143 
Pa.Super. 550, 

24- Ky.—^Buckner v. Galnesboro Tel¬ 
ephone Co.. 182 S.W. 848, 168 Ky. 

693. 

62 C.J. p 289 note 30. 

SvidesLce held ixurofficieiLt 

(1) To meet the burden cast on 
telephone company of justifying its 
refusal to continue service.—^Penn¬ 
sylvania Publications v. Pennsyl¬ 
vania Public Utility Commission, 36 
A.2d 777, 349 Pa. 184, 153 A-UR. 467. 

(2) To warrant disqualification of 
members of Public Service Commis¬ 
sion from participating in proceed¬ 
ing to compel telephone company to 
furnish services.—Pennsylvania Pub¬ 
lications v. Pennsylvania Public Util¬ 
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ity Commission, 32 A.2d 40, 152 Pa. 
Super. 279, reversed on other grounds 
36 A.2d 777, 349 Pa. 181, 153 A.L.R. 
457. 

25. D.C.—Andrews v. Chesapeake & 
Potomac Tel. Co., D.C., 83 F.Supp. 
966. 

26. Tex.—Southwestern Tel., etc., 
Co-. V. Harris, Civ.App., 214 S W. 
846. 

27. Miss.—Critz v. Southern Bell 
Telephone & Telegraph Co., 172 So. 
610, 178 Miss. 323, suggestion of 
error denied 173 So. 430, 178 Miss. 
323. 

S.C.—^Hiers v. Southeastern Carolinas 
Tel. Co., 58 SE2d 692, 216 S.C. 
437. 

Wis.—Boldig V, Urban Telephone Co., 
271 N.W. 88, 224 Wis, 93. 

28. D.C.—Chesapeake & Potomac 
Tel. Co. V. Clay, 194 F.2d 888, 90 
U.S.APP.D.C. 206. 

29. Mass.—^New England Telephone 
& Telegraph Co. v. Department of 
Public Utilities, 159 N.E. 743, 262 
Mass. 137, 56 A.L,.R. 784. 

62 C.J. p 289 note 33. 

30. Keb.—^Peterson v. Monroe Inde¬ 
pendent Telephone Co., 182 N.W. 
1017, 106 Neb. 181, 

31. Ala.—Vinson v. Southern Bell 
Telephone & Telegraph Co., 66 So. 
100. 188 Ala. 292, L.R.A,1915C 450. 

32. AJa.—Vinson v. Southern Bell 
Telephone & Telegraph Co., supra. 

33. Tex.—Southwestern Tel., etc., 
Co. V. McCoy, Civ.App., 114 S.W. 
387, affirmed 119 S.W. 88, 102 Tex. 
446. 
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discomfort from such discontinuance of service may 
properly be considered by the jury in fixinj^ dam- 
ages,^^ and whether or not plaintiff suffered a loss 
of profits after interruption of service is also a 
question for the jury,35 and, where there was such 
loss, it is for the jury to determine the issue of 
damages, both actual and punitive but whether 
the jury should consider allowance of punitive dam¬ 
ages is a matter for the court to determine.37 So 
also, in such action for wrongful discontinuance of 
service, it cannot be said as a matter of law that loss 
of a physician’s services cannot be considered as 
among the reasonable and probable consequences of 
the company’s breach of contractus 

Where plaintiff bona fide believes he has sum¬ 
moned a physician, impersonated by the compa¬ 
ny’s operator, he is not guilty of contributory neg¬ 
ligence as a matter of law by reason of waiting 
the physician’s arrival for a day and a half.59 So, 
in an action for failure to find and notify a per¬ 
son called, whether the sender’s failure to em¬ 
ploy a messenger at an additional charge was con¬ 
tributory negligence is a question for the jury.^O 
Where, in a proceeding for an order directing res¬ 
toration of telephone service, questions of fact re¬ 
quiring a trial are raised by the answer of the com¬ 
pany, the questions should not be summarily dis¬ 
posed of but should be determined on a hearing.**^ 

lu Instructions, Verdicts, and Findings 

In actions against telephone companies, correct and 
proper instructions should be given to the Jury. Verdicts 
and findings are governed by general rules. 

In an action for failure to find and notify the 
person called, an instruction that the sender’s fail¬ 
ure to attempt communication by telegraph would 
constitute contributory negligence is erroneous when 
not requiring also a finding that such telegram 
would have been timely received.'*^ Modification 
of an instruction in an action for failure to fur¬ 
nish proper connection with other subscribers so 
as to require a finding that the negligence alleged 


was the proximate cause of the increased or con¬ 
tinued loss or injury is proper where there is evi¬ 
dence of such cause. 

Where there is some evidence of the company’s 
breach of contract, resulting in damage to plain¬ 
tiff, a directed verdict for the company is errone¬ 
ous.^^ 

A finding, in an action for wrongful removal of 
the telephone, of merely thirty cents could include 
both nominal and general damages.^5 

§ 273. Damages 

a. In general 

b. Nominal damages or cost of transmis¬ 

sion 

c. Compensatory damages 

d. Exemplary or punitive damages 

a. In General 

Generally the rules as to damages In cases relating 
to telegraph messages apply to cases relating to tele¬ 
phone service. 

Generally, the rules as to damages in cases re¬ 
lating to telegraph messages, discussed supra §§ 
200-247, apply to cases relating to telephone serv¬ 
ice,^® Damages cannot be recovered for breach of 
a special contract which was invalid and unenforce¬ 
able because violating a rule of the commission for¬ 
bidding discrimination.^’^ 

Excessive or inadequate damages. The general 
rule that, where the recovery is not a mere matter 
of computation, it will not be interfered with, 
unless it is so excessive or so grossly inadequate as 
to be indicative of prejudice, passion, partiality, or 
corruption on the part of the jury, applies in actions 
relating to telephone service.^^ 

b. Nominal Damages or Post of Trai^inis^^xa 

A breach of its agreement by the telephone company 
entitles the subscriber to at least nominal damages; and 
the cost of transmission may be recovered for negligence 
in delivery of a message. 


34. Va.—Chesapeake & Potomac Tel¬ 
ephone Co. of Virginia v. Carless, 
102 S.m 669, 127 Va. 14. 

35. Mich.—^Harbaugh v. Citizens' 
Telephone Co., 157 K.W. 32, 190 
Mich. 421, Ann.Cas.l918E 117. 

36. S.C.—^Hiers v. Southeastern 
Carolinas Tel. Co., 68 S.E.2d 692, 
216 lS.a 437. 

37. Kan.—^Horsfield v. Missouri & 
Kansas Telephone Co., 168 P. 316, 
101 Kan. 481. 

38. Tex.—Southwestern Telegraph & 
Telephone Co. v. Allen, CivA.pp., 
146 S.W, 1066. 


38. Tex.—Texaa Central Telephone 
Co. V. Owens, Civ.App., 128 S.W. 
926. 

40. Tex.—Southwestern Telegraph & 
Telephone Co. v. Dominy, Civ.Api>„ 
160 S.W. 315. 

41. N.T.—Cyprus v. New York Tel. 
Co., 89 N.Y.S.2d 616, 275 App.3>iv. 
949. 

42. Tex.—Southw'estem Telegraph & 
Telephonse Co. v. Jarrell, CivAupp., 
138 S.W. 1166. 

62 a J. p 290 note 45. 

43. Ark.—Southwestern Bell Tele¬ 
phone Co. V. Hodges, 228 S.W. 731, 
146 Ark. 586. 


44. D.C.—^Masterson v. Chesapeake 
& Potomac Telephone Co., 299 F. 
890, 62 App.D.C. 23. 

45. Ga.—Jenkins v. Southern Bell 
Telephone & Telegraph Co., 67 S. 
E. 124, 7 Ga.App. 484. 

46* Tex.—Southwestern Bell Tel. Oo. 
V. Cook, Civ.App., 30 S.W.2d 497. 

47, S.C.—^Miller v. Central Carolina 

Tel. Co.. 8 S.E.2d 365, 194 S.C. 327, 
127 722. 

48. Tex,—Western Union Telegraph 
Co. V. Goodwin, Civ.App., 173 S.W. 
1164. 

62 C.J. p 294 note 25. 
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Where a telephone company nccjhfi^cntly fails to 
gfive connections to a patron, such breach of con¬ 
tract or of the duty arisintr out of the contract en¬ 
titles the subscriber to at least nominal damages^® 
and to such actual damages as were suffered in 
consequence of the negligence.'^® Likewise, a cus¬ 
tomer is entitled to at least nominal damages where 
a telephone directory lists not only the corporate 
customer’s name, but also erroneously the name 
of the customer’s principal officer as doing business 
at his former location subsequently occupied by a 
competitor,*^ 1 or where the telephone company 
breaches its contract with its subscriber to fur¬ 
nish reference of phone calls after change of lo¬ 
cation and number,^^ Where mere negligence in 
delivery of a message is shown, the amount paid 
for the message may be recovered.^® 

c* Compensatory Damages 

(1) General principles 

(2) Particular elements of compensation 

(3) Measure and amount 

(1) General Principles 

Damages, to be recoverable, must have been the prox¬ 
imate result of the negligence or breach of contract by 
the telephone company. There can be no recovery by the 
subscriber for losses which he might have prevented. 

In order to recover damages for failure of the 
company to make connection with other subscribers, 
the negligent act must have been the proximate 
cause of the damage,®* and a failure to give prompt 
connection to a subscriber authorizes the recovery 
of such damages only as are the proximate result 
of the failure.®® So also, damages recoverable for 
breach of a contract to deliver a business message 
by telephone must be the necessary result of the 
breach of contract®® 


Delay in transmitting a message, not the proxi¬ 
mate cause of increased loss, not authorue 

recovery of damages for such loss.*" So, also, no 
damages can l)c recovered for failure to find and 
notify a person of a telephone call which are not 
shown to the direct and natural result of the 
negligence.*'^ 

Natural and probable consequences. In accord¬ 
ance with the general rule, that the damages to 
which one party to a contract is entitled because 
of a breach thereof by the other party are such 
as arise naturally from the breach itself or such 
as may reasonably be supposed to have been with¬ 
in the contemplation of the parties at the time of 
making the contract as a probable result of a breach 
thereof, for breach of contract by discontinuance of 
service the telephone company is liable for such 
general damages as might reasonably be expected 
to follow as the natural and probable consequences 
of the act.®® So, the company’s failure to notify a 
person of a call for him renders it liable only for 
such damages as could have been contemplated by it 
at the time of the making of the contract or dur¬ 
ing performance thereof.®® 

Under the general rule that damages arising out 
of special circumstances surrounding a contract 
and different from those which would naturally and 
probably flow from the breach of such a contract 
may be recovered where it is shown that, at the 
time of making the contract, the defaulting party 
had knowledge of such special circumstances, in an 
action for breach of contract for telephone serv¬ 
ice by discontinuance of service, such special dam¬ 
ages as were the natural and probable result of 
special circumstances of which the telephone com¬ 
pany had notice are recoverable.®^ 


49. Ala.—Vinson v. Southern Bell 
Telephone & Tele^ra^h Ca, 66 So. 
100, ISS Ala. 292, LiR.A.1915C 450. 

50. Ala.—^Vinson v. Southern Bell 
Telephone & Tele^rraph Co., supra. 

51. Or.—^Tom Lee, Inc. v. Pacific 
Telephone & Telegraph Co., 59 P.2d 
683, 164 Or. 272. 

62* B.C.—Cliesapealce & Potomac 
Tel. Co. V. Clay, 194 F.2d 888, 90 
TJ.S.App.I).C. 206. 

53- Wash.—^Martin v. Sunset Tele¬ 
phone & Telegraph Co., 61 P. 376, 
18 Wash. 260. 

54. Ky.—Combs v. Sbuthem Bell 
Telephone & Telegraph Co., 38 S.W. 
2d 3, 238 Ky. 341—^Lebanon, etc., 
Telephone Co. v. Lanham Lumber 
Co., 115 S.W. 824. 131 Ky. 718. 21 
L.R.A.,N.S., 115, 18 Ann.Cas. 1066. 

62 <X3. p 291 note 60. 

55. Iowa.—Volquardsen v. Iowa Tel¬ 


ephone Co., 126 K.W. 928, 148 Iowa 
77, 28 L.R.A.,]Sr,S., 654. 

Wash.—^Foas v. Pacific Telephone & 
Telegraph Co., 173 P.2d 144, 26 
Wash.2d 92. 

Xhterreoiiig agencies 

If telephone company's negligent 
failure to make connection, as dom¬ 
inating force, acts through interven¬ 
ing agencies as mere instruments or 
vehicles in natural line of causation, 
to the loss, company is liable, but. If 
intervening agencies are independent 
and what might have happened were 
it not for company’s negligence is a 
matter of speculation, company is not 
liable.—Boldig v. Urban Tel. Co., 271 
N.W. 88, 224 Wls. 93. 

Tire loss held not proximate result 
of delay in making emergency con¬ 
nection.—^Foss V. Pacific Telephone 
& Telegraph Co., 173 P-2d 144, 26 
Wash.2d 92—62 C.J. p 291 note 61 
[a]. 


55. Ky.—Combs v. Southern Bell 
Telephone & Telegraph Co., 38 S.W. 
2d 3, 238 Ky. 341. 

Wash.—Foss v. Pacific Telephone & 
Telegraph Co., 173 P.2d 144, 26 
Wash.2d 92, 

57. Iowa.—^Providence - Washington 
Ins. Co. V. Iowa Telephone Co., 154 
N.W. 874, 172 Iowa 597. 

58. Ind.—Central Union Tel. Co. v. 
Swoveland, 42 N.E. 1(^35, 14 Ind. 
App. 341. 

59. Tex.—Southwestern Telegraph & 
Telephone Co. v. Allen, Civ.App., 
146 aw. 1066. 

60. Ind.—Central Union Tel. Co. v. 
Swoveland, 42 N-E. 1035, 14 Ind. 
App. 341. 

Tex.—Southwestern Telegraph & 

Telephone Co. v. Wilcoxson, Civ. 
App., 129 S.W. 868w 

81. Tex.—Southwestern Telegraph & 
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So also, under the converse rule that, in the ab¬ 
sence of proof of knowledge of such special circum¬ 
stances by the defaulting party at the time the con¬ 
tract was entered into, only the amount which 
would arise generally and in the great multitude of 
cases not affected by any special circumstances from 
such a breach of contract may be recovered, spe¬ 
cial damages for breach of service contract by fail¬ 
ure to furnish the connection cannot be recovered, 
in the absence of notice to the company of special 
circumstances as to the call.®^ A telephone com¬ 
pany is not liable for special damages for the loss 
of the sale of a business due to the wrongful dis¬ 
continuance of telephone service, which led the 
prospective purchaser to believe that business was 
insufficient to pay for telephone.^ ^ 

Uncertain^ speculative, and contingent conse- 
quenccs. In accordance with the general rule that 
damages which are uncertain, contingent, or specu¬ 
lative in their nature cannot be made the basis of 
a recovery, in cases relating to telephone service 
damages which are uncertain, contingent, or specu¬ 
lative cannot be recovered, as where, the company 
negligently delaying emergency connection with the 
fire department, it is highly speculative whether the 
loss would have been less had the connection been 
promptly made,®^ where, in an action for failing 
to find and notify a veterinary, the saving of the 
animal with the prompt aid of the veterinary is 
speculative,®5 and, where, in an action for failure 
to transmit messages, the damages are too remote 
and speculative.®® 

An unnecessary and unjust payment to an em¬ 
ployee by a subscriber in order to be rid of him, 
to recover property, and to avoid a threatened law¬ 


suit, resulting from refusal to make a long-distance 
call to counsel, it not appearing that counsel could 
have controlled the employee, cannot be recovered.®^ 
Damages for breach of a telephone service contract 
by failure to deliver a business message must be ap¬ 
proximately certain.®® The rule that damages 
which are the legal and natural result of the tor¬ 
tious act, although contingent to some extent, are 
not too remote applies to actions against a tele¬ 
phone company for failure to make proper connec¬ 
tion for a subscriber.®^ 

Avoidable consequences. In accordance with the 
general rule that there can be no recovery for loss¬ 
es which might have been prevented by reasonable 
efforts on the part of the person injured,*® where 
telephone service is refused, except on payment of 
an excessive rate for such service, it is the duty of 
the person seeking the service either promptly to 
sue to compel the service or to mitigate the damages 
by paying the required charges.*^^ It has been held 
that the fact that plaintiff did not minimize his 
damages by paying his bill under protest and leav¬ 
ing adjustments for a later date did not preclude 
him from seeking actual and punitive damages 
arising from wrongful discontinuance of service.'^^ 

(2) Particular Elements of Compensation 

Damages for breach of contract may include recovery 
for loss of time occasioned thereby, and in a proper case 
recovery may be had for physical pain and suffering, 
and for mental pain and suffering, or inconvenience and 
annoyance. 

The company is liable for any pecuniary loss of 
which a breach of its duty to give reasonably prompt 
and efficient service in making connections for sub¬ 
scribers with other subscribers is the proximate and 
probable cause.'^® Damages for breach of con- 


Telephone Co. v. Harris, Civ.App., 
214 S.W. 845. 

62 C J. p 291 note 70. 

62, Ark.—Southwestern Bell Tel. Co. 
V. Norwood, 207 S.W.2d 733, 212 
Ark. 763—Southwestern Bell Tele¬ 
phone Co, V. Carter, 25 S.W.2d 448, 
181 Ark, 209. 

N.Y.—^Bmery v. Rochester Tel. Corp., 
3 NE2d 434, 271 N.T. 306. 
ZntarruptloiL of service 

Where oblig-ation to use due care 
became an implied term of contract 
between telephone subscriber and 
telephone company, if due care re¬ 
quired that notice of approaching in¬ 
terruption of service be given to the 
subscriber and if lack of notice caus¬ 
ed an otherwise preventable loss of 
the subscriber's property due to delay 
in notifying fire department of out¬ 
break of fire, the telephone subscriber 
was not entitled to recover in case 
for th& reciting since special 


damages growing out of breach of 
contract by telephone company could 
not be recovered.—Buskey v. New 
Hngland Telephone & Telegraph Co., 
23 A 2d 367, 91 N.H. 622. 

63. Miss.—Cntz v. Southern Bell 
Telephone & Telegraph Co., 172 So. 
610, 178 Miss. 323, suggestion of 
error denied 173 So. 430, 178 Miss. 
323. 

64. N.J.—Cody v. New York Tele¬ 
phone Co., 131 A. 22'1, 3 N.JMisc. 
1176. 

65. Ind.—Central Union Tel. Co. v. 
Swoveland, 42 N.E, 1035, 14 Ind* 
App. 341. 

66. Iowa.—Providence - Washington 
Ins. Co. V. Iowa Telephone Co., 164 
N.W. 874, 172 Iowa 597, 

Wash.—^Martin v, Sunset Telephone 
& Telegraph Co., 61 F. 376^ 18 
Wash. 260. 

,62 C.J. p 291 note 78.^ , 

28S 


67- Ga.—Haber, etc., Hat Co. v. 
Southern Bell Telephone Co., 45 S 
R 696, 118 Ga. 874. 

68. Ky.—Combs v. Southern Bell 
Telephone & Telegraph Co., 38 S 
W.2d 3, 238 Ky. 341. 

66- Ga.—Glawson v. Southern Bell 
Telephone & Telegraph Co., 71 S.E. 
747, 9 Ga.App, 450. 

62 C.J. p 292 note 82. 

70. Kan.—^Hamilton v. McKenna, 147 
P. 1126, 95 Kan. 207, L,.R.A,1915E 
455. 

71- Kan.—^Hamilton v. McKenna, su¬ 
pra. 

73. S.C.—^Hiers v. Southeastern Car- 
olinas Tel. Co., 68 S.E.2d 692, 216 
S.a 437. 

73. Neb.—Peterson v. Monroe Inde¬ 
pendent Tel. Co., 182 N.W. 1017, 

[s 106 Neb. 181. 
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tract by wrongful discontinuance of service may 
include recovery for loss of tim« occasioned there¬ 
by,and this rule extends to a breach of contract 
by failure to make connections.*^® 

Physical Pain and Suffering. Damages for fail¬ 
ure to secure a connection cannot include recovery 
for physical suffering resulting therefrom to a sick 
subscriber, where the company had no notice of the 
special circumstances out of which such damages 
might arise.*^® 

Mental pain and suffering. Under the general 
rules relating to mental pain and suffering as an 
element of recoverable damages, damages cannot 
be recovered on the ground of mental anguish for 
every mental disturbance or injury to the feelings 
in order to constitute mental anguish for which re¬ 
covery may be had there must be something more 
than mere worry, vexation, or disappointment, or 
anger and resentment,*^3 and it must be based on 
grounds reasonably calculated to produce mental 
suffering.*^^ In some jurisdictions damages for the 
resulting inconvenience and annoyance occasioned 
by the subscriber by wrongful interruption of serv¬ 
ice,failure to furnish service,or failure to 
give proper connections^ may be recovered. Where 
mental anguish existed due to the company's default 
damages are not recoverable for a mere prolonga¬ 
tion thereof due to a continuance of the default or 
to a later default.ss 

In many jurisdictions no recovery may be had 
for mental suffering alone, even though the com¬ 
pany's negligence was in a case involving sickness 
or death,S4 but m other jurisdictions such recovery 
is permitted where the telephone company could 
reasonably have anticipated the mental suffering,S5 
but not otherwise.s® Where the act or omission 


of the company results in actual pecuniary loss, 
recovery may be had for inconvenience, annoy¬ 
ance, or discomfort without proving specifically the 
amount of the pecuniary loss.^*^ 

In an action for breach of contract for failing 
promptly to notify the plaintiff of a telephone call 
concerning sickness, the company is liable for men¬ 
tal suffering occasioned by the breach, if the men¬ 
tal suffering could have been reasonably antici¬ 
pated by it,S8 as by being apprised of the nature 
of the call.S9 In accordance with the general rule 
that the person injured is entitled to compensation 
for mental pain and suffering which are a direct 
and necessary consequence of a physical injury, 
recovery may be had for mental suffering, accom¬ 
panying physical injury, when both arc caused by 
the telephone company's failure to give proper con¬ 
nection for a call in an instance of sickness, the 
probability of which call the company had notice.®^ 

An action under statute giving a husband a right 
of action for the wrongful death of his wife in 
which the full value of the life of the deceased may 
be recovered is not one for a recovery for mental 
and physical suffering alone,but the general rule 
that in statutory actions for wrongful death no 
damages can be awarded by way of solatium for 
the mental anguish or distress suffered by the bene¬ 
ficiaries applies to such an action for a death which 
resulted from the telephone company's failure to 
make connection with a physician.^^ 

(3) Measure and Amount 

General rules of damaoes govern In determining the 
measure and amount of compensatory damages recover¬ 
able from a telephone company by the Injured party. 

The measure of compensatory damages in an ac¬ 
tion for breach of a telephone service contract is 


74. Mich.—^Harbaugfh v. Citizens’ 
Tel. Co, 157 N.W. 32, 190 Mich. 421, 
Ann.Cas.l918E 117. 

62 C.J. p 292 note 87. 

75. Miss —Cumberland Telephone & 
Teleirraph Co. v. Jackson, 48 So. 
614, 95 Miss. 79. 

76. Ark.—iSouthem Telephone Co. v. 
King, 146 SW. 489, 103 Ark. 160, 
39 Lr.R.A.,N'.'S., 402, Ann.Cas.l914B 
780. 

77. Wash.—Litchman v. Pacific Tel¬ 
ephone & Telegraph Co., 194 P. 967, 
114 Wash. 149. 

62 C.J. p 292 note 92. 

78. Tex.—Southwestern Bell Tel. Co. 
V. Cook, Civ.App.. 30 S.W.2d 497. 

79- Tex.—Southwestern Bell Tele¬ 
phone Co. V. Cook, supra. 


80. S.G.—^Hiers v. Southeastern Car- 
olinas Tel. Co., 58 S.E.2d 692, 216 
S.C. 437. 

62 C.J. p 292 note 95. 

81. Ala.—Holley v. Vaughan, 146 So. 
396, 226 Ala. 249. 

82. Miss.—Cumberland Telephone & 
Telegraph Go, v. Jackson, 48 So. 
614, 95 Miss. 79. 

83. Tex,—Southwestern Bell Tele¬ 
phone Co. V. Cook, Civ.App,, 30 S. 
W.2d 497. 

62 C.J. p 292 note 97. 

84. Ark.—Southern Telephone Co. v. 
King. 146 S.W. 489, 103 Ark. 160, 89 
L.R.A.,Nr.!S., 402, Ann.Cas.l914B 780. 

85. N-C.—Carmichael v. Southern 
Bell Telephone & Telegraph Co., 78 
e.E. 507, 162 NT.C. 333, AnmOas. 
1915A 988. 

62 C.J. p 293 note 99. 
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86. Tex.—Southwestern Bell Tele- 
phone Co. v. Buckner. Civ.App., 269 
S.W. 897. 

62 C.J. p 293 note 1. 

87. U.S, —Mountain States Tel. & 
Tel. Co. V. Hlnohcliffe, C.A.N.M,, 
204 P.2d 381. 

88. Tex.—Southwestern Telegraph ^ 
Telephone Co. v. Olvens, Civ.App., 
139 S.W. 676. 

89. Tex.—Southwestern Telegraph & 
Telephone Co. v. Givens, supra, 

6*3 C.J. p 293 note 3, 

90. Ala.—^Vinson v. Southern Bell 
Telephone & Telegraph Co,. 66 So. 
100, 188 Ala. 292, B.R,A.in6C 460. 

91. Oa.—Glawson v. Southern Bell 
Telephone & Telegraph Co., 71 S.E. 
747, 9 Qa.App. 460. 

90. Ga,—Glawson v. Southern Bell 
Telephone 6b Telegraph Ox, supra. 
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that applicable to other business transactions 3 
it is the amount which will compensate the injured 
person,34 recovery being all loss and damage sus¬ 
tained as the direct or proximate consequence of 
the breach of contract susceptible of ascertainment 
by competent evidence.^3 So, where service is 
wrongfully interrupted, the company’s liability or¬ 
dinarily is the value of the services for which he 
paid or to which he was entitled,3 6 unless knowledge 
of special circumstances likely to result in special 
damages is shown.37 A contract provision for re¬ 
bate of telephone rates when service is interrupted 
otherwise than by the negligence or willful interfer¬ 
ence of the subscriber does not affect the measure 
of damages for discontinuance of service.33 
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d. Exemplary or Punitive Damages 

I Ekemplary or punitive damages are not recoverable 
for mere negligence on the part of a telephone company 
In relation to telephone service* 

Mere negligence, no matter how gross, will not 
justify award of exemplary or punitive damages, 
since such award requires the element of intentional 
wrong,1 malice,2 willfulness,^ or conscious indiffer¬ 
ence to consequences.^ In accordance with the 
general common-law rule of damages that exem¬ 
plary or punitive damages are not recoverable in 
actions for breach of contract, irrespective of the 
motives of defendant which prompted the breach,^ 
an allegation in a petition for recovery of damages 
for breach of contract in disconnecting the tele¬ 
phone that the breach was willful and wanton does 
not entitle the subscriber to exemplary damages.^ 


B. INTERCONNECTION OF LINES OF TWO COMPANIES 


§ 274. In General 

At common law a telephone company Is under no 
duty to make, or permit the making of, physical connec¬ 
tions between Its lines and switchboards and those of 
other companies. 

Except where otherwise provided by statute a 
telephone company is ordinarily under no obliga¬ 
tion to make, or to permit the making of, physical 
connections between its lines and switchboards and 


those of other companies, or to accord to the pa¬ 
trons of such other companies connection with its 
switchboards and lines on an equality with its own 
patrons,*^ it being held that the general rules pro¬ 
hibiting discrimination are applicable only in re¬ 
spect of the public, and not of other companies en¬ 
gaged in serving the public for hire;^ and, for the 
same reason, it is held by some authorities that the 
fact that a company has permitted one or some 


93. Ky.—Combs v. Southern Bell 
Telephone & Telegraph Co*, 38 IS. 
V^.2d 3, 238 Ky. 341. 

62 C.J. p 293 note 9. 

94. Ky.—Owensboro-Harrison Tele¬ 
phone Co. V. Wisdom, 62 S.W. 629, 
23 Ky.L. 97. 

62 C.J. p 293 note 10. 

Recovery limited to corporate plaiiu 
tllf 

Where garageman moved from his 
original place of business to new lo¬ 
cation and subsequently Incorporated 
his business and became corpora¬ 
tion's principal officer, ajid telephone 
directory not only correctly listed 
garageman and thereafter coi*p<>ra- 
tion as doing business at second lo¬ 
cation, but also erroneously listed 
garageman as doing business at his 
original location then occupied by 
competitor, any damages recoverable 
in coriKiratlon's action against tele¬ 
phone company were limited to those 
sustained by corporation without 
reference' to any individual damage 
to garageman,—^Tom Lee, Inc., v. Pa¬ 
cific Telephone & Telegraph Co., 69 
P.2d 683, 154 Or. 272. 

95- Ky.—Owensboro-Harrison Tele¬ 
phone Oo. V. Wisdom. 62 S-W. 629. 
23 Ky.L. 97. 

62 C.J. p 293 note IL 


96. N.H.—Barrett v. New England 
Tel., etc., Co., 117 A. 264, 80 N.H. 
354, 23 A.L.R. 947. 

97. NH.—Barrett v. New England 
Telephone & Telegraph Co., supra. 

62 C.J. p 293 note 14. 

98. D.C.—Sommerville v. Chesa- 
peaJte & Potomac Telephone Co., C. 
A-, 258 F. 147, certiorari denied 40 

S.Ct. 10, 260 U.S. 661, 63 L.Ed. 
1196. 

99. Del.—Stein v. Diamond State 
Telephone Co., 146 A- 737, 4 W.W. 
Harr. 186. 

D.C.—Chesapeake & Potomac Tel. Co. 
V. Clay, 194 F.2d 888, 90 U.S.App. 
D.C. 206. 

62 C.J. p 294 note 16. 

Ark.—^Southern Telephone Co. v. 
King, 146 S.W. 489, lO-S Ark. 160, 39 
L.R.A.,N,S., 402, Ann.Cas.l914B 780. 
62 C.J. p 294 note 17. 

2. Mich,—^KDarbaugh v. Citizens' Tel¬ 
ephone Co., 167 N.B. 32, 190 Mlch. 
421, Ann.Cas.l918B 117- 

62 C.J. p 294 note 18. 

3. Ark.—Southern Telephone Co. v. 
King, 1’46 S.W. 489. 103 Ark. 160, 39 
L.R.A.,N.S., 402, Ann.Caal914B 780. 

62 C.J. p 294 note 19. 

4. D.a—SommervlUe v. Chesapeake 
& Potomac Telephone Cow, CA., 268 
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F. 147, certiorari denied 40 S.Ct. 10, 
260 D.S. 661, 63 L.Ed. 1195. 

62 C.J. p 294 note 20. 

5. Ky.—Cumberland Telephone & 
Telegraph Co. v. Sutton, 160 S.W. 
949, 156 Ky. 191. 

Tex.—Southwestern Telegraph & 
Telephone Co. v. Luckett, 127 S W. 
866, 60 Tex.Civ.App. 117. 

6. Tex—Southwestern Telegraph & 
Telephone Co. v. Luckett, supra. 

7. Iowa.—iState v. Northwestern 
Bell Tel. Co., 240 N.W. 2-62, 214 
Iowa 1100. 

Minn.—^Western Buse Telephone Co. 
V. Northwestern Bell Telephone 
Co., 248 N.W. 220, 188 Minn. 624. 

62 C.J. p 294 note 29. 

8. Tenn.—Home Telephone Co. v. 
People's Telephone & Telegraph 
Co., 141 S.W. 845, 125 Tenn. 270, 
43 L.R.A,N.S., 660. 

6'2 C.J. p 296 note 31. 

Statute pxohibltlxig discrimiuatiou 
Statute requiring telephone line 
proprietor to furnish equal facilities 
to all "connecting lines" did not ob¬ 
ligate one telephone company to 
physically connect its facilities with 
another's.—State v. Northwestern 
Bell TeL Co., 240 N.W. 262. 214 Iowa 
1100 . 
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companies to connect with its lines does not require 
it to extend such privileges to other companies,^ 
although a refusal to permit the connection of the 
lines of one company while permitting the lines of 
another to be connected has been regarded as an un¬ 
just discrimination.^^ a statute requiring telephone 
and telegraph companies to receive dispatches from 
and for other telegraph or telephone companies 
cannot be construed as requiring the physical con¬ 
nection of telephone lines.^'^ 

In some jurisdictions constitutional or statutory 
provisions expressly authorize any telephone com¬ 
pany serving the public to connect its lines with 
those of another company, or authorize the public 
utility commission of the state to require or direct 
that such connection be made, where the public in¬ 
terest requires it;^3 and it has been held that, even 
in the absence of express statute, a commission has 
authority, under a general grant of power to regu¬ 
late and control telephone companies for the public 
good, to compel the interconnection of their lines 
but such a provision does not authorize the taking 
of one company's business and giving it to an- 
other.i'S 

The connection contemplated is a physical or me¬ 


chanical union of lines to permit the transmission 
of messages or conversations,^^ without destroying 
the separate property rights of the several com- 
panies^^ or compelling business intercourse between 
competing companies to the detriment of either of 
them.is Under some constitutional and statutory 
provisions a commission may prohibit local tele¬ 
phone companies from connecting their several lines 
where the line of another company would be par¬ 
alleled by such connection.13 

§ 275. Proceedings to Compel Connection 

Unless otherwise provided by law, a proceeding to 
compel connection need not be initiated by one of the 
companies concerned, but may be commenced on the 
application of any person having an Interest in the relief 
sought. 

Where the commission, is authorized to require 
the interconnection of the lines of telephone com¬ 
panies, proceedings to obtain or enforce such a 
connection need not, unless otherwise provided by 
law, be initiated by one of the companies concerned, 
but the commission may act on the complaint or 
application of any person having an interest in the 
relief sought.^0 In proceedings by one company 
to obtain the right to connect its lines with those of 


9. Iowa.—State v. Northwestern 
Bell Tel. Co., suprsu 

62 C.J. p 295 note 32. 

10. U,S.—U. S. Telephone Co. v. Cen¬ 
tral Union Telephone Co., C.C Ohio, 
171 F. 130, affirmed 202 F. 66, 122 
C.C.A. 86, certiorari denied 33 S.Ct, 
1049, 229 U.S. 620, 57 L.Ed. 1364. 

62 C.J. p 295 note 33. 

11. U.S.—Oklahoma-Arkansas Tele¬ 
phone Co. V. Southwestern Bell Tel¬ 
ephone Co„ C-CA-Ajk., 46 F.2d 996, 
76 A.L.R. 944, certiorari denied 51 
S.Ct. 346, 283 U.S. 822, 76 U.Ed, 
1437. 

Ohio.—U. S. Telephone Co. v. Middle- 
point Home Telephone Co., 13 Ohio 
Cir.Ct., NJS., 337, 32 Ohio Cir.Ct. 18. 

12. Ky—Railroad Commission of 
Kentucky v. Northern Kentucky 
Telephone Co., 67 S.W.2d 63, 247 
Ky. 463. 

62 C.J. p 295 note 36. 

xacutnal company 

A mutual telephone company was 
not subject to supervision of Public 
Seiwice Commission and neither the 
company nor commission could com¬ 
pel physical connection with a tele¬ 
phone system operated as a public 
utility.'—Peoples Tel, Exchange v. 
Public Service Commission, 186 S.W. 
2d 631, 239 Mo.App. 166--62 C.J. p 296 
note 36 [eh 

13. S.D.—City of Milbank v. Dakota 
Central Telephone Co., 159 N.W. 99, 
37 S.D. 504. 

62 C.J. p 296 note 37. 


Public convenience and necessity 

(1) The statute providing that no 
lines or equipment shall be construct¬ 
ed or Installed to furnish local rural 
or toll telephone service to Inhabi¬ 
tants or telephone users in any local¬ 
ity, where there is then in operation 
another telephone company already 
furnishing such service, without first 
securing from the railroad and ware¬ 
house commission a declaration of 
public convenience, was not applica¬ 
ble in proceeding between telephone 
companies to compel, on ground of 
public convenience, the continuance 
of the physical connection of the 
lines of the companies, where the 
company bringing the proceeding did 
not propose to construct or install 
lines or equipment for furnishing 
service already rendered by the other 
company; nor is a certificate of pub¬ 
lic convenience necessary to author¬ 
ize it to reroute messages by the 
use of existing lines and equipment. 
—Tri-State Tel. & Tel, Co. v. Inter- 
county T"el. Co., 1 N.W.2d 853, 211 
Minn. 496. 

(2) Other decisions as to conve¬ 
nience and necessity see 62 C.J. p 
296 note 37 [e]. 

14. Me.—Gilman v. Somerset Farm¬ 
ers' Co-op. Telephone Co., 161 A- 
440, 1-29 Me. 243. 

62 C.J. p 297 note 38. 

15- Minn.—Tri-State Tel. & Tel, Co. 
V. Intercounty Tel, Co., 1 N.WJd 
353, 211 Minn. 496. 
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Order held confiscatory 
An order, directing the routing of 
messages so that one company was 
required to turn over to the other at 
the first point of connection messages 
received for transmission and for 
which It had the facilities, In effect 
deprived that company of the use of 
its property for its own business and 
gave it to the other company, and to 
that extent was “confiscatory" and 
unreasonable.—Tri-State Tel. & Tel. 
Co. V. Intercounty Tel. Co., supra. 

16- Okl.—Pioneer Telephone & Tele¬ 
graph Co. v. State, 186 P. 934, 77 
Okl. 216. 

62 C.J. p 297 note 39. 

17. Ky.—Railroad Commission of 
Kentucky v. Northern Kentucky 
Telephone Co., 57 ©.W.2d 63, 247 
Ky. 453—Railroad Commission v. 
Northern Kentucky Telephone Co., 
83 S.W.2d 676, 286 Ky. 747. 

18. Okl,-—Pioneer Telephone & Tele¬ 
graph Co. V. State, 186 F. 934, 77 
Okl. 216—Pioneer Telephone & Tel¬ 
egraph Co^ v- Stata 177 F. 580, 71 
Okl. 805. 

la. Va,—Clifton Forge-Waynesboro 
Telephone Co. v. Commonwealth ex 
reh Chesapeake 4b Fotomao Tele¬ 
phone Co. of Virginia, 181 439, 

165 Va. 38. 

20b S.D.—City of Milbank v. I>akota 
Central Telephone Co., 159 N.W. 
99, 87 S.D. 604. 
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another, the latter company is a necessary and in¬ 
dispensable party,and a failure to make it a par¬ 
ty to the proceedings to determine whether the con¬ 
nection should be directed is not cured by making 
it a party to proceedings to enforce the order di¬ 
recting the making of the connection.22 It is with¬ 
in the discretion of the commission whether to per¬ 
mit a company to dismiss proceedings initiated by 
it to obtain the connection of its lines with those 
of another company, since the public, as well as 
the parties, has an interest in such proceedings.^^ 
Where a company is given by law the right to 
connect its lines with those of another company, 
the commission, in proceedings before it to en¬ 
force such right, has no discretion to grant or re¬ 
fuse the application,24 but it is limited to regulating 
the mode and terms of the connection.25 A provi¬ 
sion that an order directing compulsory physical 
connection must prescribe reasonable conditions ap¬ 
plies to an order for continuance of existing con- 

nections.^s 

Under some statutory provisions there is a pre¬ 
sumption that, where an application for a connec¬ 
tion with another line is made, public convenience 
will be promoted by the making of such connec- 
tion27 and, where the presumption is not overcome 
by the party resisting an application to continue an 
existing connection, it is the mandatory duty of 
the commission to order its continuance.28 

Under a statute authorizing the commission to 
apportion the expense of making the connection, 
it may in a proper case compel one of the companies 
to bear the entire expense.29 Where, as is usual, 
the commission is given power to provide for the 
division of tolls and charges between connecting 
lines, the division must be fair and equitable,20 
but in making such division it has a large discre¬ 


tion, and may take into consideration all the circum¬ 
stances and equities,-21 and a statute prohibiting 
discriminations as to charges for telephone service 
is inapplicable to a division of charges which re¬ 
sults in furnishing switching service to patrons of 
a connecting line at rates lower than those charged 
to the company’s own patrons.22 

In a proceeding before the commission to prevent 
local companies from connecting their local ex¬ 
changes by lines paralleling the line of another com¬ 
pany, whether the line of the latter wmiild be in¬ 
juriously affected by such connection is a ques¬ 
tion for the commission.23 

§ 270. Operation and Effect 

Where lines are connected each conapany and Its 
patrons are entitled only to the service which the con¬ 
necting company has held itself out as offering to the 
public. 

Where lines are connected each company and its 
patrons are entitled only to the service which the 
connecting company has held itself out as offering 
to the public ;24 but, conversely, each company must 
make available all its lines and facilities for the 
transmission of messages originating on the lines 
of the other company.26 Where there are connec¬ 
tions at more than one place, the commission is 
without power to require that messages be trans¬ 
ferred from the one system to the other at any 
particular one of such places, but must permit each 
company, within reasonable limits, to use its own 
lines as it sees fit.22 Additional lines or wires be¬ 
tween the respective systems of two connecting 
companies may be required by the commission to 
be installed, where necessary to provide the public 
with adequate facilities, under the general power 
of the commission to regulate telephone service and 
the facilities to be furnished.27 


21. Wash.—State v. Pacific Tele¬ 
phone & Telegraph Co„ 268 P. 313, 
144 Wash. 383. 

22. Wash.—State v. Pacific Tele¬ 
phone & Telegraph Co., supra. 

23. Va.—Commonwealth v. Staunton 
Mut, Telephone Co., 114 S.El 600, 
134 Va. 201. 

24. Ky—Railrofixl Commission v. 
Northern Kentucky Telephone Co., 
S3 S.W.2d 676, 286 Ky. 747. 

25. Ky.—Railroad Commission v. 
Northern Kentucky Telephone Co., 
supra. 

Place of oozmeotio]]. 

Where the place at which connec¬ 
tion is sought is prima facie a logi¬ 
cal and convenient one, the telephone 
company is entitled to make physical 
connection with lines of defendant at 
that place although defendant did *KJt 
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operate telephone exchange there.— 
Railroad Commission of Kentucky v. 
Northern Kentucky Telephone Co, 57 
.S.W.2d 63, 247 Ky. 453. 

26i. Minn.—Tri-State Tel. & Tel. Co. 
V. Intercounty Tel. Co., 1 N.W.2d 
863, 211 Minn, 496. 

27- Minn.—Tri-S‘tate Tel. & Tel. Co, 
V. Intercounty Tel. Co., supra. 

28. Minn.—Tri-State Tel. & Tel. Co. 

V. Intercounty Tel. Co„ supra. 

29. S.D.—Southwest Branch of Ru¬ 
ral Reciprocal Telephone Co. v. Da¬ 
kota Central Telephone Co., 220 N. 

W. 475, 63 aD. 121. 

62 C.J. p 207 note 48. 

30. Ky.—Railroad Commission v. 
Northern Kentucky Telephone Co., 
33 S.W.2d 676, 236 Ky. 747. 

31. Mich.-—Michigan Sta;te Tele¬ 
phone Cow V. Michigan Railroad 
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Commission, 161 N.W, 240, 193 

Mich. 616. 

32. S D.—Southwest Branch of Ru¬ 
ral Reciprocal Telephone Co. v. Da¬ 
kota Central Telephone Co,, 220 N. 
W. 475, 63 S.D 121. 

33. Va—Clifton Forge-Way nesboro 
Telephone Co. v. Commonwealth ex 
rel. Chesapeake & Potomac Tele¬ 
phone Co. of Virginia, 181 SB. 439, 
165 Va 88. 

34. Ky.—^Railroad Commission v. 
Northern Kentucky Telephone Co., 
33 S.W.2d 676. 236 Ky, 747. 

35. Ky.—Railroad Commission v. 
Northern Kentucky Telephone Co., 
supra 

33. Me,—Gilmaji v. 'Somerset Farm¬ 
ers' Co-op. Telephone Co., 151 A. 
440, 129 Me. 243. 

37€ Ind,^McCardle v. Akron Tele^ 
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XV. DISTRICT TELEGRAPH AND MESSENGER BUSINESS 


§ 277. Nature and Status of Business 

A district telegraph business consists in securing the 
attendance of messenger boys to perform various serv¬ 
ices, the charges being based on the time for which they 
are employed. 

A district telegraph business consists in securing 
the attendance of messenger boys to carry telegraph 
messages,3 8 run miscellaneous errands,carry 
packages,40 and distribute posters,invoices,42 in- 
vitations,43 and other matter.44 So, also, a messen¬ 
ger business has been said to consist of leasing, op¬ 
erating, erecting, and maintaining wires and fix¬ 
tures for call boxes, telegraphs, and other things 
relating to, and useful in, the receiving and trans¬ 
mitting and delivery of messages and a *^mes- 
senger association*^ has been defined as an associa¬ 
tion engaged in the business of furnishing messen¬ 
gers for hire to any who may desire them.46 As 
the business is ordinarily conducted, messengers 
are sent out without any knowledge on the part of 
the company as to the particular services for which 
they are wanted,47 and the charges are based on 
the time for which the messengers are employed, 
without reference to the character of the services 

rendered.48 


§ 278. Duties and Liabilities of Company 

As a general rule a district telegraph company or a 
messenger business, which is not negligent in selecting 
a messenger, is not liable for his acts when he is sum¬ 
moned in the ordinary manner. 

There is a conflict of authority with respect to 
the status and consequent liability of district tele¬ 
graph companies and messenger businesses.49 It 
has been held that they are common carriers and 
liable as such,so except, in the absence of notice 
or special agreement, with respect to the transmis¬ 
sion of money.51 However, by the weight of au¬ 
thority, while such companies resemble common 
carriers in their public character and duty to serve 
all,^2 they are not, strictly speaking, common car- 

riers,®3 or liable as insurers.^^ it has been 

held that, while in case of a special agreement to 
perform a particular service, the company will be 
liable for a failure to perform it,®^ where a mes¬ 
senger is merely summoned in the ordinary manner, 
the company will not be liable for his acts unless 
it was negligent in the selection of the messenger.^^ 
The company owes a duty to make a reasonable in¬ 
vestigation of the qualifications of its messengers,^'^ 
and, for failure to perform that duty, it is liable 
to anyone for the loss of an ordinary package, ^8 


phone Co., 160 IT.E. 48, 166 N.E. 469, 
87 Ind.App. 69. 

38. U.S.—Toledo V. Western Union 
Telegraph Co., Ohio, 107 F. 10, 46 
C.C.A. 111, 62 L.R.A. 730. 

Messenger service in delivering tel¬ 
ephone messages see supra § 26'2. 

39. U.S.—Toledo v. Western Union 
Telegraph Co., supra. 

Md.—American District Telegraph 
Co. V. Walker, 20 A, 1, 72 Md. 464, 
20 Am.S.R. 479. 

40. U.S.—Toledo v. Western Union 
Telegraph Co., Ohio, 107 F. 10, 46 
C.C.A. Ill, 62 L.R.A. 730. 

Md.—American District Telegraph 
Co. v. Walker, 20 A. 1, 72 Md. 454, 
20 Am.S.R, 479. 

41. U.S.—Toledo v. Western Union 
Telegraph Co., Ohio, 107 F. 10, 46 
C.aA. Ill, 62 L.R.A. 730. 

42. U.S.—Toledo v. Western Union 
Telegraph Co., supra. 

43. U.S.—^Toledo v. Western Union 
Telegraph Co., supra. 

44- U.S.—Toledo v. Western Union 
Telegraph Co., supra. 

45- Mass.—^Haskell v. Boston Dis¬ 
trict Messenger Co., 76 N.E. 216, 
190 Hass. 189, U2 Am.S.R. 324, 2 
Ii.R.A.,N’.S., <1091. 

46. Cyclopedic L.D. 


47. Mass.—^Haskell v. Boston Dis¬ 
trict Messenger Co, 76 N.E. 215, 
190 Mass. 189, 112 Am.S.R. 324, 
2 L.R.A.,Nr.S., 1091. 

48. Mass.—^Haskell v. Boston Dis¬ 
trict Messenger Co., supra. 

I<r.T.—^Hirsch v. American Dist. Tel. 
Co., 98 N.T.S. 371, 112 App.Div. 
266. 

49- D.C.—White v. Postal Tel., etc., 
Co., 25 App.D.C. 364, 

Post Roads Act as not applying to 
district telegraph companies see 
supra $ 24. 

50. NT.T.—Sanford v. American Dist 
Tel. Co., 84 N.Y.S. 144, 13 Misc. 
88 . 

Tenn.—^Howell v, Sloan Messenger 
Co., 5 Tenn.App. 312. 

Status of companies generally as 
common carriers see supra S 7, 

51. Tenn.—^Howell v. Sloan Messen¬ 
ger Co., supra, 

62 C.J. p 298 note .69. 

52. D.C.—White v. Postal Tel., etc., 
Co., 25 App.D.C. 3«4. 

53- Md.—^American Dist. Tel. Co. 
V. Walker, 20 A, 1, 72 Md. 454, 20 
Am.S.R. 479. 

62 C.J. p 298 note 71. 

54. Mass.—Haskell v. Boston Dis¬ 
trict Messenger Go., 76 N.B, 215, 
190 Mass. 189, 112 Am.S.R. 324, “2 
D,R.AvN.a, 1091. 
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55. N.T.—Sanford v. Amer'ican Dist. 
Tel. Co., 34 N.T.S. 144, 13 Misc. 
88 . 

62 C.J. p 298 note 73. 

56. N.T.—Hlrsch v. American Dist. 
Tel. Co., 9'8 N.T.S. 871, 112 App. 
Dlv. 266. 

62 C.J. p 298 note 74. 

Conversion, of money or bonds 

Where a telegraph company, fur¬ 
nishing a messenger, was not ad¬ 
vised that he was wanted to carry 
stocks, bonds, and moneys, was paid 
only the uniform rate, and was not 
Incorporated as a common carrier, 
it did not impliedly contract to car¬ 
ry safely bonds converted by the 
messenger, and was not liable for 
his conversion of the bonds; even 
though the company knew the mes¬ 
senger was carrying “stock,** it was 
not thereby charged with knowledge 
that his services were required in 
the transfer of money or bonds more 
easily negotiable than ordinary pack¬ 
ages intrusted to a messenger to de¬ 
liver,—Sturgis V- American Dist Tel¬ 
egraph Co., 197 N.T.S. 268, 203 App. 
Div. 829. 

57# N.T.—Sturgis v, American Dist. 
Telegraph Co., supra, 

5ft, N-T,^—Sturgis V, American Dist. 
Telegraph Oq,, supra. 
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but not for the loss of property of special value 
without specific notice that that property is to be 
intrusted to the messenger to carry.The mes¬ 
senger has been regarded as the servant of the 
person summoning him, and not of the company.^o 

•§ 279. Burglar and Fire Alarm Service 

Companies organized therefor may give protective 
'burglar and fire alarm service. A burglary alarm com¬ 
pany Is net a telegraph company within a statute giving 
to telephone companies the right to use the streets for 
"their lines. 

In some instances companies, when organized 
therefor, have been held properly to give protective 
“service, including electric burglar^i and fire®^ alarm 
service, night watchman signals,^3 and police calls.64 
A district telegraph company contracting to guard 
plaintiff's property from burglars and thieves, and 
for that purpose to employ honest and competent 
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services, has been held liable for a theft committed 
^ by the guard employed by it.®5 

Use of streets or wires, A burglary alarm com¬ 
pany is not a telegraph company within a statute 
j giving to telegraph companies the right to use the 
1 streets for their lines.^® Likewise, a corporation 
seeking to compel a telephone company to lease to 
^ it the use of its wires in city streets for the pur¬ 
pose of operating a central alarm burglary system 
has been held properly refused this service on the 
ground that the corporation would be conducting a 
telegraph service, was incorporated as a business 
corporation and not under the transportation cor¬ 
porations law, and had no franchise from the city 
authorizing the use of its streets for such pur¬ 
pose.®*^ In the notes will be found decisions con¬ 
struing ordinances involving the use of city streets 
for wires of burglar alarm system companies.'®* 


59. N.T.—Sturg'is V. American Dist. 
Telegraph Co„ supra, 

60. ISr.Y.—Bl'asi v. Western Union 
Tel. Co., 194 NT.Y.S. 429, 118 Misc 
436. 

J)elivery to wrong* person 

A messenger boy, furnished by a 
telegraph company on plaintiff's re¬ 
quest and for consideration paid, 
who received from plaintiff an article 
to deliver and who delivered it to a 
wrong person, was the servant of 
plaintiff for the delivery of the par- 
(cel, and not the servant of the com¬ 
pany, because as to such service he 
was under plaintiff's control and di¬ 
rection, and, therefore, the compa¬ 
ny was not liable under the doctrine 
of respondeat superior.—Blasi v. 
Western Union Tel. Co., supra. 

61. N.Y.—^Holmes Electric Protec¬ 
tive System v. Williams, 127 K.E. 
316, 228 NT.Y. 407. 

62 C.J. p 299 note 76. 

62. U.S.—Toledo v. Western Union 
Telegraph Co., Ohio, 107 P. 10, 
46 C.C.A. 111. 62 L.K.A. 730. 

62 C.J. p 299 note 76. 

Iiessee not entitled to recover 

Lessee of storeroom, in which tele¬ 
graph company, under contract with 
lessor, installed automatic central 
station signaling device, to signal 
leakage of water In sprinkler system 
to company's ofRce, was only inci¬ 
dental beneficiary and not donee ben¬ 
eficiary or creditor beneficiary, and 
could not recover in tort from com¬ 
pany for damage caused by sprinkler 
system leak not signaled by signal¬ 
ing device.—^Marlboro Shirt Co. v. 
American Dist. Tel. Co., 77 A.2d 776, 
196 Md. 666. 

63. U.S.—^Toledo V. Western Union 
Telegraph Co., Ohio, 107 F. 10, 46 
C.C.A. 111, 62 L.R.A, 780. 

62 C.J. p 290 note 77. ' - 


64. U.S.—Toledo v. Western Union 
Telegraph Co., supra. 

62 C.J. p 299 note 78. 

65. NT.Y.—Williams v. Brooklyn Dis¬ 
trict Tel. Co., 33 N.Y.S. 849, 12 
Misc. 667. 

Liability of telegraph companies for 
tortious acts of employees gener¬ 
ally see infra §§ 284, 285. 

66. N.Y.—^Holmes Electric Protec¬ 
tive Co. V. Armstrong, 162 N.Y.S. 
770, 87 Misc. 184. 

Rights in, and use of, streets gen¬ 
erally see supra §§ 23-41. 

67. N.Y,—Owl Protective Co. v. 
Public Service Commission, 2 N.Y. 
S.2d 892, *264 App.Div. 600. 

68. Obessee ZLOt having right to use 
streets 

Where ordinance permitting tele¬ 
phone company to use streets sub¬ 
jected right to lease excess facilities 
to limitation that lessee should have 
tight to enjoy the grant, company 
could not lease wires to another com¬ 
pany for use in its burglar alarm 
system where the latter company had 
not obtained permission from city to 
use streets.—Owl Protective Co. v. 
Public Service Commission of Penn¬ 
sylvania, 187 A. 229, 123 Pa.Super. 
382. 

FrotectloxL against impairment of 
contract 

A burglar alarm system company 
accepting and acting on ordinance 
peri;n’itting company to place wires 
under city streets became contrac- 
1 tually bound to pay consideration and 
perform conditions specified in ordi¬ 
nance, and contract thereby formed 
had same legal status as any other 
contract, and obligation thereof was 
protected by the state and federal 
constitutions against impairment.— 
City of Philadelphia v. Holmes Elec¬ 
tric Protective Co. of Philadelphia, 6 
A.2d 884. 385 Pa. 273. 
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Payment as rental; gross receipts 

(1) The amount paid under ordi¬ 
nance requiring company to pay city 
percentage of gross receipts from 
all its business in city for privi¬ 
lege of running wires under streets 
was not a tax or a license fee, but 
was in nature of annual rental for 
privilege of use of space under 
streets; the phrase “gross receipts 
from all its business," in ordinance 
meant all receipts arising from em¬ 
ployment of company's capital in 
city, and included receipts derived 
from construction and inspection 
work, notw'ithstanding no profit was 
derived from such work and no li¬ 
cense was required from city for 
such work.—City of Philadelphia v. 
Holmes Electric Protective Co. of 
Philadelphia, supra. 

(2) So, the term “gross receipts” 
includes moneys received by the com¬ 
pany for the cost of construction 
work done on customers* premises 
or from inspection of local alarms 
situated on such premises and not 
connected w'lth defendant's central 
office or making use of wires beneath 
the streets.—City of Philadelphia v. 
Holmes Electric Protective Co. of 
Philadelphia, 33 Pa.Dlst. & Co. T87, 
affirmed 6 A.2d 884, 336 Pa. 273. 

Coaslderatloii for giving tip power of 
revocation 

(1) Where original ordinance re¬ 
served power of revocation and pro¬ 
vided for payment of percentage of 
gross receipts, if, in city’s action to 
recover amount due, grantee relied on 
fact that subsequent ordinance giv¬ 
ing up power of revocation was sup¬ 
ported by consideration, the grantee 
had the burden of proving that fact, 
and such fact could not be supplied 
by demurrer, but could be proved in 
defense of city's suit to recover com¬ 
pensation due under later ordinance 
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Enjoining interference with grant. In a suit by 
a burglar alarm corporation to enjoin a municipal¬ 
ity from interfering with an alleged special fran¬ 
chise claimed by the corporation, the question of 
the validity of such franchise may be inquired in- 
to.®® 

Liability to tax as for sale of service, A protec¬ 
tive company engaged in the business of protect¬ 


ing its customers* premises against burglary or un¬ 
authorized entry by signal system connected by 
wires with the company’s offices, from which guards 
were sent to investigate alarms received from cus¬ 
tomers* premises is not engaged in the sale of elec¬ 
tric, telephone, or telegraph service, so as to be 
subject to a tax on a utility engaged in selling 
such service.*^® 


ZVI. INJURIES TO LINES OR OTHER PROPERTY 


§ 280. In General 

An invasion of the possession of a telephone company 
of equipment installed by it in a street, as by excava¬ 
tion for an adjoining building, creates a liability in its 
favor. 

A telephone company which has installed cables, 
conduits, and manholes in a street, by permission 
of the municipality, is in the position of a posses¬ 
sor thereof, with all the rights incident to such 
possession the law protects such possession, 
and any invasion of it without just cause or ex¬ 
cuse, to its damage, will create a liability in its fa¬ 
vor without regard to whether the invasion was the 
result of an intentional act.'^^ These rules have 
been applied to an invasion by an excavation prep¬ 
aratory to the erection of a building on an abutting 
lot73 

Crimes against the property of telegraph or tele¬ 
phone companies are discussed supra § 120; the 
expense of removing wires or poles to permit the 
moving of a building, in Municipal Corporations § 


1773 c; and the right of a telephone company to 
relief because of incidental interference by the 
construction or maintenance of a street railroad, 
in Street Railroads § 136. 

State or state contractor. The state is not liable 
to a telephone company for damage necessarily done 
without negligence in grading a state highway.'^*^ 
Also, a person doing the grading under contract 
with the state highway commission is not liable in 
the absence of negligeiice.'^^ 

§ 281. Action for Damages 

Damages for tortious Injury to, or destruction of, a 
telegraph or telephone line may be recovered in a civil 
action. 

Where a telegraph or telephone line is lawfully 
maintained, damages for a tortious injury thereto,, 
or destruction thereof, may be recovered against the 
tort-feasor in a civil action^® wherein the plead¬ 
ings,'^’^ wherein the proof, '^3 and wherein the in- 


increasing: rental.—City of Philadel¬ 
phia V. Holmes Electric Protective 
Co. of Philadelphia, 31 A.2d 723, 347 
Pa 69. 

(2) Where original ordinance re¬ 
served power of revocation, provi¬ 
sion of subsequent ordinance requir¬ 
ing payment of fifty dollars into city 
treasury for printing of ordinance 
■was not consideration for provision 
giving up power of revocation, where 
statute required payment of cost of 
printing.'—City of Philadelphia v. 
Holmes Electric Protective Co. of 
Philadelphia, 31 A.2d 723, 347 Pa. 
69. 

69. N.Y.—^Holmes Electric Protec¬ 
tive Co. V. Armstrong, 162 N.Y.S. 
770, 97 Misc. 184. 

7a K.Y.—^Holmes Electric Protec¬ 
tive Co. V. McGoldrick, 30 N'.Y.S. 
'2d 689, 262 App.Div. 614, resettled 
order 32 N.Y.S.2d 129, 263 App Div. 
810, affirmed 42 K.E,2d -737, 288 H. 
Y. 635. 

untder statutory deHuitloxL of ‘^le- 
graplUc soi'vice’> 

N.Y.—Holmes Elec. Protective Co. v. 
City of New York, 106 N.B.2d 607, 
804 N.Y. 202. i 


71. Ohio.—Cincinnati & Suburban 
Bell Tel. Co. v. Eadler, 61 N.E.2d 
795, 76 Ohio App. 258. 

72. Ohio.—Cincinnati & Suburban 
Bell Tel. Co. v. Eadler, supra. 

73. Ohio.—Cincinnati & Suburban 
Bell Tel. Co. v. Eadler, supra. 

tTnguarded ezoavatlous; removal of 
subsoil 

Ohio.—Cincinnati & Suburban Bell 
Tel. Co. V. Eadler, supra. 

74. S.D.—Dakota Cent. Telephone 
Co. V. Shipman Const. Co., 207 N. 
W, 72, 49 S.D. 261. 

75. S.D.—Dakota Cent. Telephone 
Co. V. Shipman Const. Co., supra. 

76. N.D.—Northwestern Tel. Exch. 
Co. V. Anderson, 98 N.W. 706, 12 
N.D. 686. 10'2 AmS.R. 580, 66 D.R. 
A. 771. 

62 C.J. p 299 note 80. 

Damage to telephone pole by au¬ 
tomobile negligently driven off im¬ 
proved portion of highway was re¬ 
coverable, where the pole was not in 
such close proximity to the roadway 
as to incommode the public in the 
use thereqf, and its location was not 
a proximate and contributing cause 

292 


of the collision.—Ohio Postal Tcle- 
graph-Cable Co. v. Yant, 28 N.E.2d 
646, 64 Ohio App, tl89. 

77. Ky.—Eastern Kentucky Home 
Telephone Co. v. Dempster Const. 
Co., 290 S.W. 684, 217 Ky, 762. 

62 C.J. p 299 note 81. 

Affidavit of defense overruled 
Pa.—Bell Tel. Co. v. Baltimore & 

O. R. Co., Com,PL, 91 Plttsb.Leg. 
J. 289, affirmed 8'8 A.2d '732, 166 Pa. 
Super. 286. 

78. Burden of proof 

Burden rests on plaintiff telephone 
company to establish some act of 
negligence on part of defendant— 
Associated Tel. Co. v. Greenman, 244 

P.2d 16, 111 CaLApp.2d 193. 
Damages by bulldozer 
Operator of bulldozer and land- 
owner who hired him were held not 
liablei, under evidence, for damages 
to underground telephone conduit and 
cables allegedly resulting from op- 
j oration of bulldozer in clearing land. 
—^Associated Tel. Co, v. Greenman, 
sup^a. 

Damages by gas company 

A Judgment for telegraph cable 
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structions'^9 sufficient or not fatally defectivt. 

If plaintiff does not own or have a right to use 
the telephone poles and wires in question, he has 
no cause of action for exclusion from their use.^o 

§ 282 Measure of Damages 

Damages for injury to a telegraph or telephone line 
may be measured by the reasonable cost of repair or 
replacement and compensation for loss of use. 

The measure of damages for injuries to a tele¬ 
graph or telephone line may be the reasonable cost 
of repairing or replacing it and reasonable compen¬ 
sation for the loss of its use while it is being* re¬ 
paired or replaced with reasonable diligence but, 
where it is impracticable to rebuild a destroyed line, 
the measure of damages is the reasonable market 
value of the line at the time of its destruction;^^ 
and, where the old line was in very bad condition, 
plaintiff is not entitled to recover the amount ex¬ 
pended in rebuilding. S3 Where the removal of lat¬ 
eral support and of the subsoil, with damages to 
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equipment under a street, is intentional, the recover¬ 
able damage is limited to such as directly resulted^ 
whether the act causing the damage be considered 
intentional or negligent.^^ 

§ 283. Injunction 

A telegraph op telephone company may, in a proper 
case, be entitled to injunctive relief against unauthorized 
use of, or interference with, its property. 

The owner of a telegraph or telephone line may 
be entitled to injunctive relief against an unauthor¬ 
ized interference with, use of, or injury to, the 
poles, wires, or property by any individual,a 
municipal corporation,36 a railroad company,37 a 
street railroad company,33 an electric company,33 
or another telegraph or telephone company.^3 In 
a proper case, a telegraph or telephone company 
may have relief by injunction against injury to> 
or interference with, its lines hy induction or con¬ 
duction of electricity from the lines of another com¬ 
pany not having a prior, or otherwise superior, right 
in the streets but if the latter company cannot 


company, in action against a gas 
company for damages to underground 
cables while repairing gas mams, and 
for losses during period of repair, 
was held authorized under evidence; 
fact that gas company was not en¬ 
gaged in activity in neighborhood of 
cables on day on which they failed to 
function properly did not disprove its 
liability.—Postal Telegraph-Cable Co. 
V. Battle Creek Gas Co., 287 N.W. 886, 
290 Mich. 481. 

Damages to submarine cable 

(1) In action by telephone compa¬ 
ny for damages which allegedly re¬ 
sulted when boat struck submarine 
cable under navigable river, burden 
was on company to show that cable 
was maintained in such manner as 
not to constitute an obstruction to 
navigation.—^Bell Tel. Co, of Pa. v. 
Dravo Corp., 88 A.2d 737, 371 Pa. 98. 

(2) In such action, evidence was 
held insufficient to establish that tel¬ 
ephone company had employed the 
necessary maintenance to prevent 
cable from becoming exposed and be¬ 
ing struck, but warranted inference 
that accident had not occurred be¬ 
cause of any negligence on part of 
defendant.—Bell Tel. Co. of Pa. v. 
Dravo Corp., supra. 

(3> In libel by telephone company 
against owner of tanker for dam¬ 
ages to submarine telephone cable 
which had been lifted onto decks of 
scow and derrick barge in river for 
repair, when tanker struck and sev-- 
ered the cable, evidence established 
that owner of tanlcer was solely lia¬ 
ble for the accident.—'Diamond State 
Tel. Co. V. Atlantic Beflning Co., D.C. 
Pk., 104 F.Supp* 753. 


I Dvidence of contributory negli¬ 
gence of telephone company whose 
equipment in -street was damaged 
when contractor excavated on abut¬ 
ting lot and under subsoil of street, 
was held insufficient for submission 
to jury of issue of contributory neg¬ 
ligence.—Cincinnati & Suburban Bell 
I Tel. Co. V. Eadler, 61 3Sr.E,2d 795, 75 
Ohio App. 268. 

1 79. Ky.—Louisville & N. R. Co. v. 
Gillespie, 177 SW, 451, 166 Ky. 
675. 

62 C.J. p 299 note 83. 

80. Tex.—Miller v. Bandera Inde¬ 
pendent Telephone Co., Civ.App., 
216 S.W. 900. 

81. Ky.—Louisville & N. R. Co. v. 
Gillespie, 177 S.W. 46.1, 165 Ky. 
575. 

Okl.—Weleetka Light & Water Co. 
V. Northrop, 140 P. 1140, 42 Okl, 
561, 

Fixpeuse lu operating repair vessel 

In libel for injuries to submarine 
telephone cable, libellant could not 
be denied recovery for actual expend¬ 
itures in operation of repair vessel 
during time in which vessel was en¬ 
gaged in repairing cable, on ground 
that libellant owned and operated 
vessel and operating expense would 
have been incurred even though there 
had been no cable to repair.—The 
John R. Williams, D.aN.T., 60 P. 
Supp. 409. 

82. Ky.—Louisville & NT. R. Co. v. 
Gillespie, JL77 S.W. 451. 165 Ky. 
67-5. 

83* Ky.—Eastern Kentucky Home 
Telephone Oo. v, Dempster Const. 
Co., 290 S.W. 684, 217 Ky. 762, 

293 


84. Ohio.—Cincinnati & Suburban 
Bell Tel. Co. v. Eadler, 61 K.E.2'd 
795, 75 Ohio App. 258. 

85. Mich —Kibble Tel. Co. v. Land- 
ph^re, 115 N.W. 244, 151 Mich. 309, 
16 LR.A.,N.S., 6S9. 

62 C.J. p 300 note 95 

88. S.D.—Missouri River Tel. Co. v. 

Mitchell, 116 N.W. 67, 2'2 S.D. 191. 
62 C.J. p 300 note 96. 

87. U.S.—^Western Union Tel. Oo. v. 
Pennsylvania Co., Pa, 129 P. 849, 
64 C.C.A. 285, 68 L.R.A. 968. 

Ala.—^Western Union Telegraph Co. 
V. Louisville & N. R. Co., 8.1 So. 
44, 202 Ala. 642. 

88. Ala.—^Birmingham Traction Co. 
V. Southern Bell Tel., etc., Cb., 24 
So. 731, 119 Ala. 144. 

Ohio.—Cincinnati & Suburban Bell 
Telephone Co. v. City of Cincinnati, 
173 N.E 45, 36 Ohio App. 251, af¬ 
firmed 174 N.E. 686, 123 Ohio St. 
174. 

89. Ind.— Corpus Juris cited lu Illi¬ 
nois Pipe Line Co. v. Indiana State¬ 
wide Rural Electric Membership 
Corporation, 24 N.E.2d 805, 811, 107 
Ind.App. 372. 

S.D.—Trl-County Mut. Telephone Co. 
V. Bridgewater Electric Power Co., 
167 N.W. 601, 40 S.D. 410. 

90. La.—In re Cumberland Tel., etc., 
Co., 40 So. 590, 116 La. 125. 

Minn,—^Northwestern Tel. Exch. Co. 
v. Twin City Tel. Co., 95 N.W. 460, 
89 Minn. 496. 

91. Vt.—Rutland Electric Light Co. 
V. Marble City Electric Light Co., 
26 A. -635, 66 Vt. 377. 36 Am.S.R. 
868, 20 L.R.A 821. 

62 C.J. p 300 note 2. 
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guard agamst the interference except at great ex¬ 
pense, and the telegraph or telephone company 
can do so by the adoption of a safe and compara¬ 
tively inexpensive device, an injunction will not be 
granted,®2 although the telegraph or telephone com¬ 
pany may recover the cost of procuring and install¬ 
ing such device.®® The pleadings®^ and evidence®^ 
must be sufficient to authorize the granting of an 
injunction. 

XVII. LIABILITY OF TELEGRAPH AND 
ACTS OF EMPLOYE! 

§ 284. In General 

A telegraph or telephone company may be liable for 
a tort committed by its agent or employee on a patron, 
fellow employee, or another person. 

A telegraph or telephone company may be liable 
for an assault, act of negligence, or other tort com- 


TELEVISION 

Change of grade of road. A telegraph company 
is not entitled to an injunction against a change of 
the grade of a road by a township or county which 
would interfere temporarily with the maintenance 
of its poles in the locus in quo.®® 

Temporary injunction will not be granted where 
its effect would be to secure to plaintiff the entire 
relief sought by the bill and practically dispose of 
the whole case before trial,®^ 

ELEPHONE COMPANIES FOR TORTIOUS 
OR THIRD PERSONS 

mitted by its agent or employee on a customer, pa¬ 
tron, fellow employee, or another person,®® In ac¬ 
tions for such torts, general rules governing civil 
actions have been applied with respect to plead¬ 
ings,®® have been applied with respect to evidence,^ 


92. U.S.—Cumberland Tel., etc., Co. 
V. United Electric R. Co., C.C.Tenn., 
42 P. 273, 12 L.R.A. 544. 

N.Y.—^Hudson River Tel. Co. v. Wa- 
tervliet Turnpike, etc., Co., 32 N. 
E. 148, 135 ISr.T. '393, 31 Am.S.R. 
838, 17 L.R.A. 674. 

93. Tenn.—^^Cumberland Tel., etc., Co. 
V. United Electric R. Oo., 29 S.W. 
104, 93 Tenn. 492, 27 L.R.A. 236. 

94. Ill.—Chicago Tel. Co. v. North¬ 
western Tel. Co., 65 N.E. 329, 199 
Ill. 324. 

62 C.J. p 300 note 6—46 C.J. p 1177 
note 48 [a]. 

95. Ill.—Chicago Tel. Co. v. North¬ 
western Tel. Co, supra. 

62 C.J. p 300 note 7. 

96. N.J,—Postal Telegraph Cable 
Co. of New Jersey v. Delaware, L. 
& W. R. Co., 104 A. 141, 89 N.J.Eg. 
99, affirmed 106 A. 892, 90 N.J.Ea, 
273. 

97. U.S. — ^Mackay Telegraph & Ca¬ 
ble Co. V. City of Texarkana, Ark., 
D.C.Ark., 199 P. 347. 

62 C.J. p 300 note 8. 

98. Ark.—Southwestern Bell Tele¬ 
phone Co. V. Adams, -133 S,W.2d 
867. 199 Ark. -264. 

Cal.—^Brockway v. W. U. Tel. Co., 
84 P.2d 624, 29 Cal.App.2d 244. 
Pla.—-W. U. Tel. Co. v. Thomas, 190 
So. 878, 139 Pla. 474. 

Okl.—W. U. Tel. Co. v. Martin, 96 
P.2d 849, 186 Okl. 24. 

62 C.J. p 301 note 9. 

Forwarding, by one operator to an¬ 
other, of libelous message as pub¬ 
lication by company see Dibel and 
Slander § 82 b. 

Theft by guard see supra 5 279. 

SflCessenger walking; collision with 
pedestrian 

The fact that telegraph company's 
messenger boy was walking, rather 


than running, at time he collided 
with and injured pedestrian was im¬ 
material, as far as company's lia¬ 
bility for pedestrian’s injuries was 
concerned; and the fact that there 
might have been no injury had the 
pedestrian not been wearing glasses 
did not relieve the company of lia¬ 
bility.—Bernstein v. W. U. Tel. Co., 
18 N.Y.S.2d 856, .174 Misc. 74. 

Fraudulent scheme; fictitious tele¬ 
grams 

(1) Where agent of telegraph com¬ 
pany was party to fraudulent scheme, 
whereby telegraphic buying and sell¬ 
ing orders in fictitious names, and 
telegrams from fictitious bank re¬ 
mitting credit, were sent to brokers, 
which were Intended to deceive, and 
did deceive, brokers to their damage, 
company was liable.—Jenkins v. 
Cobb, 170 S.E. 698, 47 Ga.App. 443. 

(2) Transmission and delivery of 
forged, fraudulent, or unauthorized 
messages generally see supra 9 165. 

99. Cause of action held stated for 
negligence of employee resulting in 
destruction of plaintiff’s warehouse 
by fire.—Southwestern Bell Tel. Co. 
V. Adams, 133 S.W.2d 867, 199 Ark. 
264. 

Petition held demurrable 

In suit against telephone company 
for assault committed by company’s 
truck driver after collision, petition 
I alleging generally that driver had 
duty of operating the truck and pro¬ 
tecting it from injury or damage and 
was acting In the prosecution of com¬ 
pany’s business, but containing spe¬ 
cific allegations showing that driv¬ 
er was pursuing a mere personal 
gratification of his resentment, was 
demurrable.—^Flumer v. Southern 
Bell Telephone & Telegraph Co., 199 
S.E. 353, 58 aa.App. 633, 
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1. Rebuttable Inference of employ¬ 
ment by telegraph company 
Pla.—Thomas v. W. U. Tel. Co., 176 

So. 12'2, 129 Pla. 15'5. 

Tag and uniform; ownership of bi¬ 
cycle 

In pedestrian’s action for injuries 
sustained when struck by bicycle 
allegedly ridden by telegraph com¬ 
pany’s messenger boy, where uncon- 
tradlcted evidence showed that bi¬ 
cycles were owned by messenger 
boys, fact that bicycle bore tag bear¬ 
ing company’s name would give rise 
to no presumption of ownership by 
company, notwithstanding ordinarily 
a name on a vehicle may be regard¬ 
ed as evidence of ownership; such 
tag, however, may give rise to an in¬ 
ference that the bicycle belongs to an 
employee of the company, and is a 
circumstance tending to prove, al¬ 
though Insufficient standing alone, 
that the rider 'is an employee of the 
company; testimony as to tag and 
uniform was held to make out prima 
facie case that person who struck 
plaintiff was employed by defend¬ 
ant company.—Dismang v. W. U. 
Tel. Co., D.C.Okl., 24 P.Supp. 782. 
Burden of proof 

(1) In action for Injuries sustain¬ 
ed by child struck by bicycle ridden 
by boy who was allegedly employed 
as messenger by defendant telegraph 
company, plaintiff must affirmatively 
show that at time of accident bey 
was in employ of company.—W, U. 
Tel. Co. V. Thomas, 190 So. 878, 139 
Pla. 474. 

(3> In action against telegraph 
company for injuries due to alleged 
tort of messenger, although defend¬ 
ant filed pleas referred to as affirma¬ 
tive pleas, and offered to prove there¬ 
under that the messenger was not in 
its employ and was not acting with- 



86 C. J. S- 


TEL. & TEL., RADIO & TELEVISION §§ 284-285 


and with respect to instructions.^ Questions of 
fact are for the jury,^ as is the question of proxi¬ 
mate cause,^ or whether the damage should have 
been anticipated.^ 

Damages. In an action for damages incurred as 
a result of a fraudulent scheme, to which the 
telegraph company's agent was a party, for send¬ 
ing false and fictitious messages, the damages 
sought must not be too remote or speculative.^ A 
chief special agent of a telephone and telegraph 
company has been held to have sufficient rank and 
authority to impose punitive liability on his corpo¬ 
rate employer for tortious acts committed within the 
scope of his employment;'^ but punitive damages 
have been denied where the trespass of a telephone 


company’s employee was committed by mistake and 
while acting in good faith.^ 

§ 285. Acts outside Scope of Employment 

A telegraph or telephone company is not liable for 
an act of its agent or employee outside the scope of his 
agency or employment. 

A telegraph or telephone company is not lia¬ 
ble for an act or statement of an agent or employee 
which is entirely outside the scope of his agency 
or employment.^ Plaintiff has been required to 
make it affirmatively appear that at the time of the 
accident or injury on which the suit is based the 
employee was acting within the scope of his em¬ 
ployment or authority whether or not he was 


in the scope of his employment, it 
was incumbent on plaintiff to prove 
that defendant was liable for the in¬ 
jury under the doctrine of respondeat 
superior, and to show at least prima 
fac’ie that the messenger was in de¬ 
fendant’s employ.—Thomas v, W. U. 
Tel. Co., 176 So. 122, 129 Fla. 1'55. 
Evidence held sufflcient 

To show that boy causing injury 
was messenger employed by defend¬ 
ant telegraph company.—^W. U. Tel. 
Co. V. Martin, 95 P.2d 849, 186 Okl. 
24. 

Evidence held InsnfELcient to show 
that boy causing injury was messen¬ 
ger employed by defendant telegraph 
company.—Dismang v. W. U. Tel. Co., 
D.C.Okl., 24 F.Supp. 782. 

2. In action for assatUt and battery, 
instruction submitting issues wheth¬ 
er chief special agent acted within 
scope of his authority and whether 
such agent was actuated in what he 
did by the desire to serve his em¬ 
ployer was held proper.—•White v. 
Pacific Telephone &, Telegraph Co., 
D.C.Or., 24 F.Supp. 871. 

3. Ala.—Western Union Telegraph 
Co. V, Hill, 160 So. 709, 25 Ala.App. 
640, certiorari denied 150 So. 711, 
227 Ala. 469. 

Ark.^—Southwestern Bell Tel. Co. v. 
Adams, 133 S.W.2d 867, 199 Ark. 
254. 

Whether person causing injury was 
employee of company 
Fla.—W. U. Tel. Oo. v. Thomas, 190 
So. 878, 139 Fla. 474. 

4. Ark.—Southwestern Bell Teh Co. 
V. Adams, 133 S.W.2d 867, 199 Ark, 
264. 

5. Ark.—Southwestern Bell Teh Co. 
V. Adams, supra. 

6. Ga.—Jenkins v. Cobb, 170 S.E. 
698, 47 Ga.App. 443. 

7. U.S.—^White v. Padflc Telephone 
& Telegraph Co., D.C.Or., 24 F. 
Supp, 871. 

8. U.S.—Memphis Telephone Co. v. 


Cumberland Telephone & Telegraph i 
Co., Tenn., 231 F. 835, 146 C.C.A. 31. 

9. U.S.—^Futterman v. Western Un- 
don Teh Co., D.C.La., 43 P Supp. 
729—Dismang v. W. U. Tel. Co, D. j 
C.Okh, 24 PSupp. 782. 

D.C.—Postal Telegraph-Cable Co. v. 
Thomas, 83 P.2d 608, 65 App.D.C. 
361 

La.—'Whittington v. Western Union 
Teh Co., App., 1 So.2d 327. 

Mo.—Green v. Western Union Teh 
Co., App., 58 S.W.2d 772. 

Va.—Western Union Teh Co. v. 

Phelps, 169 S.E. 574, 160 Va. 674. 
62 C.J. p 301 note 10. 

Assault 

(1) Assault on female reporting 
that an electric clock was out of 
order was not within scope of em¬ 
ployment.—^Western Union Telegraph 
Co. V. Hill, 150 So. 709, 25 Ala.App. 
640, certiorari denied 160 So. 711, 227 
Ala. 469. 

(2) Visit of telegraph company’s 
agent to office of sender of misdeliv¬ 
ered telegram to obtain receipt for 
money returned was held not within 
employment; hence, company was 
not liable for assault and battery.— 
Western Union Telegraph Co. v. Sta¬ 
cy, 139 So. 604, 16'2 Miss. 286. 

la Fla.—W. U. Teh Co. v. Thomas, 
190 So. 878, 139 Fla. 471. 

There is rebuttable Inference of 
action within scope of employment.— 
Thomas v. W. U. Teh Co., 176 So. 122, 
129 Fla. 1'55. 

At least prima facie showing re¬ 
quired 

Fla.—Thomas v. W. U. Teh Oo., su¬ 
pra. 

Presumptions as to messenger on bi¬ 
cycle 

(1) A presumption or Inference 
that a telegraph messenger was act¬ 
ing within the scope of his employ¬ 
ment when his bicycle struck a pe¬ 
destrian may arise from the fact 
that he was dressed In the uniform 
of a telegraph company messenger, 
or that his bicycle carried the name 
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of the company, or that the colli¬ 
sion occurred near the company’s 
place of business. 

U.S—'Western Union Telegraph Oo. 
V. Kirby, C.C.A.Pa., 37 F.2d 480— 
Futterman v. Western Union Teh 
Co., D.C.La., 43 F.Supp. 729. 

D.C.—Tipton V. Western Union Teh 
Co., D.C, 68 F.Supp. 864. 

La.—^Whittington v. Western Union 
Tel. Co., App., 1 So.2'd 327. 

(2) Such an inference ceases when 
there is uncontradicted proof to the 
contrary.—Tipton v. Western Union 
Tel. Co., supra. 

(3) Presumption Is Inconclusive 
and rebuttable; presumption held 
definitely rebutted by evidence. 

U.S.—^Futterman v. Western Union 
Teh Co., supra. 

La.—^Whittington v. Western Union 
Tel Co., supra. 

(4) Since messengers might, and 
undoubtedly did, ride their bicycles 
when off duty as well as when on 
duty, mere fact that plaintiff was 
struck by boy on bicycle bearing 
Western Union tag Is not sufficient 
to raise presumption that boy was 
engaged in employer’s business; but 
that fact, together with fact that 
boy was wearing company’s iwiiform, 
and testimony that messengers were 
required by company rule to change 
into street clothes at end of their 
service, were held sufficient to raise 
presumption that boy was engaged in 
employer's business and to put com¬ 
pany on proo-f. Presumption disap¬ 
peared on presentation of testimony 
showing that there were no mes¬ 
sages for delivery requiring messen¬ 
ger's presence in vicinity of the ac¬ 
cident.—^Dismang v. W. U. Teh Co., 
D.C.Okh, 24 F.Supp. 782. 

Evideace held suffioleiLt 

(1) To sustain finding that boy 
riding bicycle which struck pedes¬ 
trian was acting within scope of 
employment for telegraph company. 
Cal.—^Brockway v. W. U. Tel. Co., 84 
F.2d 624. 20 Cal.App.2d 244. 
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doing so is a question for the jury^^ where the 
facts are disputed or the evidence is conflicting, 
but not when the facts are not disputed,^2 or are 
not conflicting,^^ or are conclusively proved.^^ 

§ 286. Acts of Third Persons 
The failure of a person in whose care a tele¬ 


gram is addressed to communicate it to the sendee, 
as affecting the telegraph company's liability for 
delay in delivery, is discussed supra § 149. 

Examine Pocket Parts for later cases. 


XVIII. WIRE TAPPING AND OPENING MESSAGES ADDRESSED TO ANOTHER 


§ 287. "Wire Tapping 

One who taps another's telephone wire Is liable to 
the latter in tort. 

Under the general rule, discussed in Right of 
Privacy § 7, that an unwarranted invasion of the 
right of privacy will sustain an action in tort, a 
person who taps the telephone wire used by another 
is liable to such other person in an action in tort.^® 
The Federal Communications Act § 605, 47 U.S.C.A. 
§ 60S, prohibiting the unauthorized interception, 
publication, or use of an interstate communication 
imposes a civil liability, although not expressly, on 
one who without authorization publishes a tele¬ 
phoned message.1'7 In an action, under the act, 
for damages' for intercepting and publishing tele¬ 
phone conversations between plaintiff. and defend¬ 
ant's employees, whether the plaintiff had consented 


to such publication, and, if so, the scope of such con¬ 
sent, are questions for the jury.^s 

§ 288. Opening Message 

Under a statute so providing, one who opens a tele¬ 
gram addressed to another will be compelled to pay 
appropriate damages. 

In a jurisdiction in which statutes authorize re¬ 
covery of treble damages from one who willfully 
and unlawfully opens a sealed telegram addressed 
to another, one who thus opens a telegraph mes¬ 
sage addressed to another in order to obtain infor¬ 
mation permitting him to exchange land with the 
addressee and resell to the sender of the telegram 
must pay the difference between the value of the 
land given the addressee and that of the land re- 
ceived.i^ 


XIX. WIRELESS TELEGRAPHS AND TELEPHONES 


§ 289. In General 

A contract to install wireless equipment Is not within 
a statute requiring wireless companies to file rates for 
transmitting messages. Contracts for hiring wireless 
outfits have been construed according to the general 
principles of contracts, Including the measure of dam¬ 
ages for breach. 


A contract by a wireless company to install wire¬ 
less equipment and maintain operators therefor is 
not within the provisions of a statute requiring 
wireless companies to print and file a schedule of 
rates for the transmission of messages,nor is 
such contract made illegal by the statutory provi- 


Fla.—-W. U. Tel. Co. v. Thomas, 190 
So. 878, 139 Fla. 474, 

Okl.—W- U. Tel Co. v. Martin, 95 
P.2d 849. 186 Okl 24. 

(2) To prove the contrary. 

U.S.—Dismang v. W, U. Tel. Co., 
D.C.Okl., 24 F.Supp. 782. 

D.C.—Tipton V. Western Union Tel. 

Co„ D.C., 68 F.Supp. 854. 

Mo.—G-reen v. Western Union Tel. 

Co., App., 58 S.W.2d 772. 

Va.—^Western Union Tel. Co. v. 
Phelps, 169 S.E. 674, 160 Va. 674. 

11. U.S.—^Western Union Telegraph 
Co. V. Kirby, C.C.A.Pa., 37 F.2d 480 
—White V. Pacifle Telephone & 
Telegraph Co., D.C.Or., 24 F.Supp. 
87,1. 

Fla.—^W*. U. Tel. Co. v* Thomas, 190 
So. 878, 139 Fla. 474. 

S.C.—^Matheson v. American Tele¬ 
phone «fe Telegraph Co.^ 135 S.E. 
306, 137 S.C. 227. 


12. Va.—'Western Union Tel. Co. v. 
Phelps, 169 S.E. 574, 160 Va. 674. 

13. Va.—^Western Union Tel. Co. v. 
Phelps, supra. 

14. U.S.—Dismang v. W. U. Tel. Co., 
D.C.Okl., 24 F.Supp, 782. 

15. Va.—Western Union Tel. Co. v. 
Phelps, 169 S.E 574. 160 Va. 674. 

16. Ky.—Rhodes v. Graham, 37 S.W. 
2d 46, 238 Ky. 225. 

Wire tapping as criminal offense see 
supra 5 122. 

17. U.S.—Reitmeister v. Reitm’eia- 
ter, C.C.A.N,Y., 162 P.2d 691. 

Xntra-state messages over interstate 
wires 

The act forbids interception of in¬ 
tra-state messages if sent over in¬ 
terstate wires, and civil rights for 
violation of statute are coextensive 
with the criminal liability.—^Reitmei- 
ster V. Reitmeister, supra. 
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Acts cottstltttting tnteroeptioa 

Where defendant had a telephone 
extension in his own separate office 
leading from main wire, and attached 
recording machine to receiver at ex¬ 
tension and recorded conversations 
between plaintiff and defendant's em¬ 
ployees, defendant, in recording the 
conversations, intercepted messages 
Within prohibition of act.—Reitmei¬ 
ster V. Reitmeister, supra. 

Playing records of telephone con¬ 
versations in oonrt was held not ba¬ 
sis of claim under act—Reitmeister 
V. Reitmeister, supra. 

18. U.S.—^Reitmeister v. Reitmei¬ 
ster, supra. 

19. Wash.—Deighton r. Hover, 107 
P. 863, 68 Wash. 12, 137 Am.S.R. 
1035, 21 Ann.Cas. 860. 

ao. Cal.—Marconi Wireless Tele¬ 
graph Co. of America v. Northern 
Pacifto S. S. Co., 173 P. 103, 36 
i Cal.App. 663, 
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sion.21 Where a contract for the hiring of a wire¬ 
less outfit contains a provision that the renter shall 
pay the reasonable value of any instruments or parts 
lost or destroyed, not exceeding a specified value for 
total loss or destruction, and a specified sum for 
unauthorized removal or detention, until the rent¬ 
er’s lack of liability therefor shall be satisfactorily 
proved, sale of the vessel on which the apparatus 
was installed is not within the clause of the con- 
tract.22 Where the contract of hiring provides 
that the renter shall insure the apparatus, the meas¬ 
ure of damages for his failure to do so is the 
amount of premiums for such insurance where 
the owner had knowledge of such failure,and, 
in the absence of such knowledge of the owner, the 
measure of damages is the amount of the loss sus¬ 
tained, not in excess of the amount of the insur¬ 
ance required by the contract.24 

The use of wireless telegraph as interstate com¬ 
merce is discussed in Commerce § 31. 

§ 290. Particular Terms Defined 

Various particular terms, such as “antenna,'' “coher¬ 
er," and “receiver," have been Judicially defined in con¬ 
nection with wireless telegraphy. 

''Antenna” is a term used in wireless telegraphy, 
defined as a wire high up in the air on a tall mast, 
electrically charged and discharged by an electric 
spark,25 like an insect’s feeler.26 

"Close coupling” in connection with wireless te¬ 
legraphy, means any coupling between two circuits 
resulting in very marked reaction of the secondary 
circuit on the primary circuit.27 

"Coherer” in wireless telegraphy, is a device in 
which loose or imperfectly conducting contact be¬ 


tween particles or pieces of metal is quickened in 
conductivity by the impact of electric radiation 
upon it; employed as the most sensitive of electric 
wave detectors.2S “Coherer” has been held synony¬ 
mous with ''detector”29 and '"wave responsive de- 

vice.”20 I 

"Detector"^ is a term used to describe a device 
used in wireless telegraphy by which the electro¬ 
magnetic waves cause the indicator to respond.^l 
It IS also called the “coherer” and '‘wave responsive 
device.”22 “Detector” signifies any device, or 
piece of apparatus, which, when energized, actuated, 
or acted upon by, or by means of, the so-called 
Hertzian waves, enable men, through the sense of 
hearing or sight, to understand signals based on the 
intentionally regulated emission or propagation of 
such waves.23 

"^Receiver” in wireless telegraphy apparatus, is 
the instrument which responds to the waves strik¬ 
ing the receiving antenna.^^ 

"Tune” In wireless telegraphy, a receiving sys¬ 
tem is in “tune” with the transmitter if the period 
of the induced pulses in that system is exactly the 
same as the interval between the waves themselves, 
so that the return of the first pulse to the receiving 
antenna and from the other end, whether it is plate 
or ground, is exactly synchronous with the recep¬ 
tion of the second wave by the antenna itself.25 
The wave length assigned to a station might be 
called its “tune.”25 

"Tufdng” is a term of wireless telegraphy taken 
from the musical art,2'7 and consists in the adjust¬ 
ment of the closed and open sending circuits to the 
same wave lengths and to any desired wave length 


21 . Cal.—-Marconi Wireless Tele¬ 
graph Co. of America v. Northern 
Pacific S. S. Co., supra. 

22 . U.S.—Massie Wireless Tele¬ 
graph Co. V. Enterprise Transp. 
Co., Mass., 176 P. 6, 99 C.C.A. 146. 

23. N.T.—Marconi Wireless Tele¬ 
graph Co, of America v. Universal 
Transp. Co., 185 N.Y.S. 65, .194 App. 
Div. 272, affirmed 135 N.E. 926. 233 
N.T. 681. 

24. N.T.—Marconi Wireless Tele¬ 
graph Co. of America v. Universal 
Transp. Co., supra. 

25. U.S.-—National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., N.T., 221 P. 
629, 631, 137 C.C.A. 353—National 
Electric Signaling Co. v. United 
Wireless Telegraph Co., C.C.Me., 
189 P, 727. 

26. U.S.—-National Electric Signal¬ 
ing Co. V. United Wireless Tele¬ 
graph Co., Supra. 


27. U.S.—Latour Corporation v. E. 
B. Latham Co., D.C.N.T., 23 F.Supp. 
869, 874. 

28. Standard D. 

28. U.S.—National Electric Signal¬ 
ing Co. v. Telefunken Wireless 
Telegraph Co. of U. S., N.T., 221 
P. 629, 631, 137 C.C.A. 353—Nation¬ 
al Electric Signaling Co. v. United 
Wireless Telegraph Co„ C.C.Me., 
189 P. 727, 728. 

11 C.J. p 955 note 30 [a]. 

30. U.S.—National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., NT., 221 P. 
629, 631, 137 C.C.A. 363. 

31. U.iS.—National Electric Signal¬ 
ing OOi V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., supra. 

82- U.S.—^National Electric Signal¬ 
ing Oo, V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., supr«L 
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33. U.S.—Marconi Wireless Tele¬ 
graph Co. of America v. De Forest 
Radio Telephone & Telegraph Co., 
C.C.A.N.Y., 243 P. 560, 561. 

34- U.S.—^National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., N.Y., 221 p. 
629, 631, 137 C.C.A. 353~National 
Electric Signaling Co. v. United 
Wireless Telegraph Co., C.C.Me., 
189 P. 727, 728. 

35- U.S.—-National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., D.C.NY., 209 
P. 856, 862. 

36. U.S.—National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., Pa., 208 P. 679, 
696. 

37. U.S.—National Electric Signal¬ 
ing Co. V. United Wireless Tele¬ 
graph Co., C.C.Me., 189 P. 727, 739. 
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within their limits.^® “Tuning" implies the equal¬ 
ization of frequencies of vibration of wave 
lengths.^ 5 

§ 291. Radiotelegraph Service; Radio Com¬ 
munication 

In passing on questions relating to the authorization 
of radiotelegraph service, the regulatory body is to be 
guided by the public interest, convenience, or necessity. 

Under the Federal Communications Act, 47 U.S, 
C.A. § 151 et seq, the Federal Communications 
Commission, in choosing among applicants for au¬ 
thorization of international radiotelegraph circuits, 
is to be guided by the public interest, convenience, 
or necessity,^^^ a criterion which is not too indefinite 
for fair enforcement.'^^ The statutory standard 
leaves wide discretion and calls for imaginative 
interpretation.'^^ jn passing on an application for 
a license of this nature, the commission is under 
no obligation to recite every item of evidence, or 
of fact, which had some bearing on the questions 
before it.^^ The failure of an employer, engaged in 
the transmission of international radio communica¬ 
tions and licensed under the Federal Communica¬ 
tions Act, to perform the obligations prescribed by 
the act does not constitute a breach of such obliga- 
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tions w'hen caused by an economic strike of em¬ 
ployees.'^^ 

Competition. The statute is not to be interpreted 
as evincing a national policy of authorizing com¬ 
peting service wherever competition is reasonably 
feasible but it is not improper for the commis¬ 
sion, when it makes manifest that in so doing it is 
conscientiously exercising the discretion given to it 
by congress, to reach a conclusion whereby author¬ 
izations would be granted wherever competition 
is reasonably feasible.'^^ In reaching a conclusion 
that duplicating authorizations are in the public in¬ 
terest wherever competition is reasonably feasible, 
the commission is not required to make specific 
findings of tangible benefit,^*^ or to grant authoriza¬ 
tions only if there is a demonstration of facts in¬ 
dicating immediate benefit to the public but the 
commission must at least warrant, as it were, that 
competition would serve some beneficial purpose, 
such as maintaining good service and improving it.'^^ 
In determining whether granting radiotelegraph 
circuits to a public-service radio-telegraph carrier 
would lessen competition because of the relation¬ 
ship between such carrier and a cable carrier, the 
commission is entitled to look at the entire com¬ 
petitive scene and not confine itself to one aspect 
of it.^o 


38. XJ.S.—^National Electric Signal¬ 
ing: Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., Pa., '208 F. 679, 
695. 

BrlngTzLg circuits “into resonance” 

Generally speaking, it consists in 
“bringing two or more electrical cir¬ 
cuits "'into resonance."—National 
Electric Signaling Co. v. Telefunken 
Wireless Telegraph Co. of U, S., Pa., 
208 F. 679, 695—65 C.J. p 1119 note 97 
[a]. 

39- XJ.S.—^National Electric Signal¬ 
ing Co. V, United Wireless Tele¬ 
graph Co., C.C.Me., 189 F. 727, 739. 
6B C.J. p 1119 note 98 [b]. 

40. U.S.—Federal Communications 
Commission v. HCA Communica¬ 
tions, App.E.C., 7’3 S.Ct. 998, 346 
U.S. 86, 97 Li.Ed. 1470. 

Blcensing of competing service 
Where there "was only one direct 
public radio telegraph service be¬ 
tween United States and Norway, the 
commission did not commit an error 
of law in failing to dHterpTet "public 
convenience, interest, or necessity" 
as necessarily requiring the licensing 
of a competing direct radio telegraph 
service between United States and 
Norway.—Mackay Badio & Telegraph 
Co. V. Federal Communications Com¬ 
mission, 97 F.2d 641, 68 App.D.C. 336. 
Bvideuce held to nustalXL fiAdiags 
E.C.—Mackay Badlo & Telegraph Co. 


V. Federal Communications Com¬ 
mission, supra. 

41. U.S.—Federal Communications 
Commission v. BCA Communica¬ 
tions, App.D.C,, 73 S.Ct. 998, 346 
U.S. :86, 97 L.Ed. 1470. 

Policy as concrete as factors permit 
While not a standard that lends 
itself to application with exactitude, 
it expresses a policy, born of years 
of unhappy trial and error, that is 
as concrete as complicated factors 
for judgment in such field of delegat¬ 
ed authority permit.—Federal Com¬ 
munications Commission v. RCA 
Communications, supra. 

42. U.S.—Federal Communications 
Commission v. RCA Communica¬ 
tions, supra. 

43. D.C.—Mackay Radio & Tele¬ 
graph Co. V. Federal Communica¬ 
tions Commission, 97 F.2d 641, 68 
App.D.C. 386. 

44. U.S.—N. Lr. R. B. v. Globe Wire¬ 
less, C.A.9. 193 F.2d 748. 

45. U.S.—Federal Communications 
Commission v. RCA Communica¬ 
tions, App.D.C., 73 S.Ct 998, 1005, 
346 U.S. 86, 97 L.Ed. 1470. 

Mdsinterpretatioii of policy 

Where opinion delivered by com¬ 
mission In granting modification of 
license of radiotelegraph carrier so 
as to permit duplication of another 
carrier's existing circuits clearly in- 
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dicated that commission had been 
guided by a misinterpretation of na¬ 
tional policy, in that it thought that 
maintenance of competition was in 
Itself a sufficient goal to make it in 
public interest to authorize license 
if competition were reasonably feasi¬ 
ble, case would be remanded to com¬ 
mission for reconsideration and con¬ 
scientious exercise of discretion giv¬ 
en it by congress.—Federal Commu¬ 
nications Commission v. RCA Com¬ 
munications, supra. 

46. U.S.—Federal Communications 
Commission v. RCA Communica¬ 
tions, supra. 

47. U.S.—Federal Communications 
Commission v. RCA Communica¬ 
tions, supra. 

48. U.S.—Federal Communications 
Commission v, RCA Communica¬ 
tions, supra. 

49. U.S.—Federal Communications 
Commission v. RCA Communica¬ 
tions, supra. 

"Merely to assume that competi¬ 
tion is bound to be of advantage, in 
an industry so regulated and so 
largely closed as this one, is not 
enough."-—Federal Communications 
Commission v. RCA Communications, 
supra. 

50. U.S.—Federal Communications 
Commission v# RCA Communica¬ 
tions, supra. 
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Rehearing. Under Federal Commianications Act 
§ 405 the authority to grant a rehearing as to a 
matter involving a common carrier engaged in com¬ 
munication by radiotelegraph between the United 
States and foreign countries is discretionary with 
the Federal Communications Commission.^^ 

Review. In reviewing an administrative decision 
relating to radiotelegraph service, the courts do 
not have the duty of reviewing determinations of 
“fact’’ in the narrow sense ;52 they are charged 
with the responsibility of saying whether the com¬ 
mission has fairly exercised its discretion within 
the bounds expressed by the standard of “public 
interest.”53 Where the commission professes to 


dispose of an application for modification of a li¬ 
cense merely on its view of a principle which it 
derived from the statute, and does not base its con¬ 
clusion on matters within its own special compe¬ 
tence, it is for the court to determine what the gov¬ 
erning principle is.^^ A court reviewing an order 
of the commission denying a license to operate ra¬ 
diotelegraph service is not concerned with the 
weight of evidence or with the wisdom or expedien¬ 
cy of the administrative action,55 but is required 
to accept the commission's findings of fact, if sup¬ 
ported by sufficient evidence, as conclusive unless 
it clearly appears that the findings are arbitrary or 
capricious.5® 


XX. RADIO BROADCASTrNTG 


A. IN GENERAL 


§ 292 . In General 

Radio broadcasting is subject to control and reguta> 
tion by the public, with public convenience, interest, and 
necessity the paramount considerations. 


One engaged in radio broadcasting is subject to 
control and regulation by the public for the com¬ 
mon good,57 and, according to the authorities on 


Increase of competltloxL shown 

Notwithstanding such relationship, 
evidence was held to justify commis¬ 
sion, in proceedings on application 
for modification of license of public- 
service radiotelegraph carrier so as 
to permit It to maintain additional 
radiotelegraph circuits, in finding 
that grant of authorization for ^addi¬ 
tional circuits would increase, rather 
than decrease, competition.—^Federal 
Communications Commission v. RCA 
Communications, supra. 

51. U.S.—^RCA Communications v, 
U. S., D.C.N.T,, 43 F.Supp. 861. 

52. U.S.—^Federal Communications 
Commission v. RCA Communica¬ 
tions, APP.B.C., 73 S.Ct. 998, 346 U. 
S. 86, 97 L.Ed. 1470. 

53. U.S.—^Federal Communications 
Commission v. RCA Communica¬ 
tions, supra. 

54. U.S.—^Federal Communications 
Commission v. RCA Communica¬ 
tions, supra- 

55. D.C.—Mackay Radio & Tele¬ 
graph Co. V. Federal Communica¬ 
tions Commission, 97 F.2d 641, 68 
App.D.C. 366. 

56. B.C.—^Mackay Radio & Tele¬ 
graph Co, V. Federal Communica¬ 
tions Commission, supra. 

Arhitrary or caprlolotus action not 
shown 

Alleged fact that applicant seeking 
a license to operate a direct public 
radiotelegraph service between Unit¬ 
ed States and Norway could give an 
efficient service at a small additional 
cost to itself without causing elec-1 
trical interference or using addition-! 


al frequency did not show that com¬ 
mission acted arbitrarily or capri¬ 
ciously in finding that public interest, 
convenience, or necessity would not 
be served by granting the license.— 
Mackay Radio & Telegraph Co. v. 
Federal Communications Commis¬ 
sion, supra. 

57. U.S.—^White v. Federal Radio 

Commission, B.C-Ill., 29 F.2d 113. 
62 C.J. p 88 note 44. 

Commerce: 

Advertising on radio, validity of 
local regulations as affecting in¬ 
terstate commerce, see Commerce 
S 68. 

Broadcasting companies as Instru¬ 
mentality of commerce see Com- 
« merce § 62. 

Intercourse over radio as commerce 
see Commerce § 1. 

Radio broadcasting privileges as 
subject of interstate commerce 
regulation see Commerce § 31. 

Radio communications, federal 
statutes regulating when inter¬ 
state, see Commerce S 81- 

Tax on broadcast or reception, 
state as without right to inter¬ 
pose see Commerce § 112 e. 
Constitutional law: 

Delegation of legislative powers 
see Constitutional Law § 138. 

Vested right in use of air see Con¬ 
stitutional Law § 225. 

Crimes and offenses in connection 

with radio see supra §§ 116-124. 
Municipal corporations: 

Expenditures or Indebtedness for 
conducting broadcast see Munici¬ 
pal' Corporations 9 1846, 
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Lease of park property for broad¬ 
casting station see Municipal 
Corporations § 1838. 

Power and duty of municipality to 
construct and maintain radio 
broadcasting station see Munici¬ 
pal Corporations §§ 1054, 1811. 
Radio broadcaster as common car¬ 
rier see Carriers § ,12, Pocket Parts. 
Regulation of commerce; power of 
congress 

(1) The Communications Act of 
1934 is an act regulating commerce. 
—Regents of N. M. College of Agri¬ 
culture & Mechanic Arts v. Albu¬ 
querque Broadcasting Co., C,C.A.N. 
M., 168 F.2d 900- 

(2) The regulatory provisions of 
the statute regulating radio broad¬ 
casting are a reasonable exercise by 
congress of its powers.—Pulitzer 
Pub. Co. V. Federal Communications 
Commissions, 94 F.2d 249, 68 App.D. 
C. 124. 

(3) Congress has plenary power to 
regulate the radio industry.—^WOKO, 
Inc., V, Federal Communications 
Commission, 153 F.2d 623, 80 U.S. 
App.D.C. 333, reversed on other 
grounds 67 S.Ct. 213, 329 U.S. 223, 
91 L.Ed. 204. 

(4) Congress has undoubted pow¬ 
er to regulate radio channels.—Re¬ 
gents of University System of Ga. v. 
Carroll, Ga., 70 S.Ct. 370, 338 U.S. 
686, 94 L.Ed. '363. 

(5) The radio broadcasting licens¬ 
ing system established by the act is 
the proper exercise by congress of 
the power to regulate commerce.— 
Regents of University System of Ga. 
V. Carroll, 60 S.E.2d 808, 78 Ga.App. 
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the question, with public convenience,^^ interest,59 
and necessity®^ as the paramount considerations; 
and, as stated in Commerce § 81, federal statutes 
regulating interstate radio communication are not 
beyond the power of congress to regulate interstate 
commerce. The Federal Communications Act, 47 
U.S.C.A. § 151 et seq, recognizes that the field of 
broadcasting- is one of free competition it is 
open to anyone, provided there is an available fre¬ 
quency over which he can broadcast without inter¬ 


ference to others, and that he shows his compe¬ 
tency, the adequacy of his equipment, and the finan¬ 
cial ability to make good use of the assigned chan- 
neL^2 The act does not essay to regulate the busi¬ 
ness of the licensee;®^ the Federal Communications 
Commission is given no supervisory control of the 
programs, of business management, or of policy.^^ 
All the operations of a radio transmitting apparatus 
fall into one or the other or several subsections of 
the act.^5 


292, affirmed 70 S Ct. 370. 338 U.S 
686, 94 L.Ed. 363. 

The ptirpose of this regulation, of 
radio transmission is to prevent 
chaos and to secure satisfactory- 
service.—Journal Co. v. Federal Ra¬ 
dio Commission, 60 App.D C. 92, 48 F. 
2d 461. 

Purpose of statute 

(1) The purpose of the Federal 
Communications Act is to secure to 
the people of the several states and 
communities a fair, efficient, and 
equitable distribution of radio serv¬ 
ice.—Heitmeyer v. Federal Communi¬ 
cations Commission, 95 F.2d 91, '68 
App.D. C. 180. 

(’2) The fundamental purpose of 
cong-ress In respect of radio broad¬ 
casting was the allocation and regu¬ 
lation of use of radio frequencies by 
prohibiting such use except under li¬ 
cense.—^F e d e r a 1 Communications 

Commission v, Sanders Bros. Radio 
Station, App.D.C, 60 S.Ct. 693, 309 
U.S. 470, 642, 84 L.Ed. 869, 1037. 
History of federal regulation, of radio 
communication. 

U.S.^—^National Broadcasting Co. v. U. 
S., NT.T., 63 S.Ct. 997, 3.19 U.S- 190, 
87 L.Ed. 1344. 

truauthorlzed broadcast of gam.es 
Where advertisers, by contract 
with owner of baseball team, were 
given exclusive right to broadcast de¬ 
scription of games played by the 
team, unauthorized broadcasting of 
descriptions of games by radio sta¬ 
tion which obtained information con¬ 
cerning games from paid observers 
stationed outside of baseball field 
was a violation of the Federal Com¬ 
munications Act.—^Pittsburgh Athlet¬ 
ic Co. V. KQV Broadcasting Co., D. 
C.Pa., 24 F.Supp. 490. 

68- D.C.—Chicago Federatio-n of La¬ 

bor V. Federal Radio Commission, 
41 F.2d 422, 59 App.D.C 333. 

62 CJ. p 301 note 24. 

Public convenience, interest, and ne¬ 
cessity as to licenses see infra 5 
364. 

59U D.C.—Sanders Bros, Radio St£L- 
ti'on V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
80 act. 693, 309 U.S. 470, 642. 84 
L.m 869, 1037-~Pulltzer Pul?. Co. 
V* JEederal Communications Com¬ 


mission, 94 P.2d 249, 68 App.D.C. 
124. 

62 C J. p 301 note 25. 

“The business of broadcasting by 
radio is impressed with a public in¬ 
terest."—Voliva V. WCBD, Inc., 39 
N.E 2d 685, 688, 313 Ill.App. 177. 
Z^arger and moro effecftlve use of ra¬ 
dio 

The public Interest to be served 
under the Federal Communications 
Act is the interest of the listening 
public in the larger and more effec¬ 
tive use of radio.—'National Broad¬ 
casting Co. V. U. S , N.T., 63 S.Ct. 997, 
319 UlS. 190, 87 L.Ed. 1344. 

Purpose of statute 

(1) The purpose of the Federal 
Communications Act is to protect and 
promote the public interest in radio 
broadcasting.—L. B. Wilson, Inc., v. 
Federal Communications Commis¬ 
sion, 170 P.2d 793, 88 U.S.App.D.C. 
176. 

(2) The purpose of the act is to 
protect the public interest in commu¬ 
nications.—Scripps-Howard Radio V. 
Federal Communications Commis¬ 
sion, AppD.C., 62 S.Ct. 875, 316 U.S. 
4, 86 L.Ed. 1229—Regents of NT. M. 
College of Agriculture Mechanic 
Arts V. Albuquerque Broadcasting 
Co., C.C.A.N'.M., 158 P.2d 900—Nelson 
V. Leighton, D.C.N.T., 82 F.Supp. 661. 

Complete scheme for regulation 
In the Federal Communications 
Act, congress has set up a complete 
scheme for the regulation of radio 
transmission in the public interest.— 
Nelson v. Leighton, supra. 

60. D.C.—City of New York v. Fed¬ 
eral Radio Commission, 36 F.2d 115, 
59 App.D.C. 129, certiorari denied 
50 S.Ct. 246, 281 U.S. 729, 74 L.Ed. 
1146. 

62 C.J. p 802 note 26. 

61, U.S.—Federal Communications 
Commission v, Sanders Bros. Ra¬ 
dio Station, App.D.C., 60 S.Ct. 693, 
309 U.S. 470, 642, 84 L.Ed. 869, 10‘37. 

D.C,—Easton Pub. Co. v. Federal 
Communications Commission, 176 
F.2d 344, 85 U.S.App.D.C. 33—Fed¬ 
eral Communications Commission 
V. Stahlman, D.C., 40 F.Supp. 338, 
affirmed Stahlman v. Federal Com¬ 
munications Commission, 126 F.2d 
124, 76 U.S.APP.D.C. 176. 
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Violation of anti-trust laws see in¬ 
fra § 308 c. 

“Congress intended that there be 
competition in the radio broadcasting 
industry. . . . It is certainly not 

in the public interest that a radio 
station be used to achieve monopo¬ 
ly,"—Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion. 180 F.2d 28, 33, 36 U.S.App.D.C. 
102 . 

Different frequencies 

Public interest is served by effec¬ 
tive competition between broadcast¬ 
ers on different frequencies covering 
same area, and, if there be only one 
applicant for given frequency in giv¬ 
en area, community need for new sta¬ 
tion and relative ability, abo-ve mini¬ 
mum requirements, of applicant to 
render service are Immaterial in de¬ 
termining whether tO' issue license.—■ 

I Easton Pub. Co. v. Federal Commu- 
! niications Commission, 176 F.2d 844, 

! 85 U.S.App.D.C. S3. 

62. XJ S.—'Federal Communications 

Commission v. Sanders Bros, Radio 
■Station. App.D.C., 60 S.Ct. 693, 309 

U. S. 470, 642, 84 L.Ed. 869, 1037. 

: D.C.—Easton Pub. Co. v. Federal 
Communications Commission, 175 
F.2d 344, 85 U.S.App.D.C, 83—Fed¬ 
eral Communications Commission 

V. Stahlman, D.C., 40 F.Supp. 338, 
affirmed Stahlman v. Federal Com¬ 
munications Commis.sion, 126 F.2d 
124, 76 U.S.App.DC. 176. 

Financial ability generally see Infra 
i 308 b. 

63. U.S,—^Federal Communications 
Commission v. Sanders Bros. Radio 
Station, App.D.C., 60 S.Ct 693, 309 
U.S. 470, 642, 8'4 L.Ed. 869, 1037. 

D.C.—Federal Communications Com¬ 
mission V. Stahlman, D.C., 40 F. 
Supp. 338, affirmed Stahlman v. 
Federal Communications Commis¬ 
sion, 126 F.2<1 124, 76 U.S.App.D.C. 
176. 

64. U.S.—Federal Communicatloma 
Commission v. Sanders Bros. Radio 
Station, App.D.C., 60 S.Ct. 693, 809 
US. 470, 642, 84 L.Ed. 869, 1037. 

Powers of commission generally see 
infra S5 298-301. 

05. US.—V. Betteridge, D.C 
Ohiov 43 F.Supp. 53. 



86 C. J. S. 


TEL. & TEL., 

Public utility. A radio broadcasting station is 
not a public utility in the sense* in which a rail¬ 
road is;®® nor is it a public utility in the sense 
that it must permit broadcasting by whoever comes 
to its microphones.®7 The usual rules relating to 
the certification of public utilities do not apply.®'® 

Freedom of speech and press. The constitutional 
^aranty of freedom of speech and the press, while 
applicable to radio broadcasting,®^ does not shield 
it from the application of criminal laws designed 
ior the protection of the general public.'^® 

The right to administrative relief by the Fed¬ 
eral Communications Commission is a privilege af¬ 
forded by law to persons who consider themselves 
interested or aggrieved.^! 

Political speeches; censorship. A statutory pro¬ 
vision requiring equal opportunity to candidates for 
public office in the use of broadcasting stations, 
and denying a station the right of censorship over 
the material broadcast under such provision, has 
been held to apply only to speeches made by a can¬ 
didate himself, and not to those made by others 
in his behalf but there is authority apparently 
to the contrary.'^® In an action by a candidate for 
political office for damages for censorship of a 
political radio speech, in violation of the statute, a 
complaint not alleging that defendant radio station 
was a licensee on the date on which the acts com¬ 
plained of were alleged to have been committed, or 
that either of the individual defendants was ever 
a licensee, fails to state a claim on which relief 
can be granted.'^'* Likewise, since the statutory 
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' section relating to censorship applies only to '^ma- 
terial broadcast under the provisions of this sec¬ 
tion,” no cause of action for unlawful censorship is 
stated where it does not appear that the speech was 
broadcast under the provisions of that section.'^^ 
A complaint in such an action has been held to fail 
to state a cause of action for denial of opportuni¬ 
ties, in the use of the station, equal to those afforded 
to other candidates, where it fails to show that such 
other candidates have been afforded opportunity 
i to use the station.'^® 

§ 293* Particular Terms Defined 

Definitions of various miscellaneous terms and phrases 
relating to radio broadcasting are given jn alphabetical 
sequence in this section. 

Blanketing in radio broadcasting parlance, is 
an exaggerated form of cross-talk, to such an ex¬ 
tent that the program of one station is completely 
blotted out by the program of another station in the 
receiving set.'^'^ 

^'Blasting'^ is the term applied to the harsh and 
distorted sounds which, in the early period of radio, 
came from a radio receiver of the earlier type, 
when the operator tuned from a weak to a strong 
station.'^® 

'"Broadcasting^^ is the systematic diffusion by ra¬ 
dio telephony of programs of music and speech 
and other sounds for the entertainment, informa¬ 
tion, and interest of all who are equipped with ap¬ 
propriate receiving apparatus; a species of wireless 


66. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
60 'S.Ct. 693, 309 U.S. 470, 642, 84 
L.Ed. 869, 1037—Pulitzer Puh. Co. 
V. Federal Communications Com¬ 
mission, 94 F.2d 249, 68 App.D.C. 
124. 

67. U.S.—Mclntlre ▼. Wm. Penn 
Broadcasting Co. of Philadelphia, 
C.C.A.Pa., 161 F.2d 697, certiorari 
denied 66 S.Ct. 630, 327 U.S. 779, 90 
L.Ed. imi. 

Hight not oosiferred by statut® 

(1) The Federal Communications 
Act does not confer a right on any¬ 
one to broadcast any material at any 
time whether or not such person has 
a contract with licensed broadcasting 
station for such a broadcast—^Mas¬ 
sachusetts Universalist Convention v. 
Hildreth & Rogers Co., C.A.Mass., 183 
F.3d 497. 

<2) BroadC6isting contracts gener¬ 
ally see^ infra i 297. 

68. D.C.—^Easton Fuh. Oo. V. Feder¬ 


al Communications Commission, 
175 F.2d 344, 85 U.S.App.D.C. 33. 
69. U.S.—American Broadcasting 
Co. V. U. S., D.G.N.T., 110 F.Supp. 
374, 

70- U S.—^Americati Broadcasting 
Co. V. U. iS., supra. 

ProhlbltioiL of broadcasting of lottery 
information 

U.S.—^American Broadcasting Co v. 
U. S., supra. 

71. D.C.—^Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App. 
D C. 1, certiorari denied 59 S.Ct, 
86, 305 U.S. 626, 83 L.Ed. 400. 
Burden of action 

An interested person in a proceed¬ 
ing before the copiniission has the 
burden to act affirmatively to protect 
himself by resort to administrative 
relief afCorded by the Federal Com¬ 
munications Act and the rules of the 
commission.—Red River Broadcast¬ 
ing Co. v. Federal Communications 
Commission supra. 

7a. U.S.—Feli!*: v. Westinghousb Ra¬ 
dio Stations, C.AuPa., 186 F.2d 1, 

301- 


certiorari denied Westinghouse Ra¬ 
dio Stations v. Felix, 71 S.Ct. 622, 
341 U.S. 909, 95 L Ed. 1347. 

73. NTeb.—Sorensen v. Wood, 243 NT. 
W. 82, 123 Neb. 348, 82 A L.R. 1098, 
appeal dismissed KFAB Broadcast¬ 
ing Co. V. Sorensen, 54 S.Ct. 209, 
290 U..S. 699, 78 L.Ed. 627. 

74- U.S.—^Weiss V. Los Angeles 

Broadcasting Co., C.C.A,Cal., 163 
P.2d 313, certiorari denied 68 iS.Ct. 
896, 333 U.S. 876, 92 L.Ed. 1152. 
Reason for mle 

The provisions of the act are aimed 
at licensees only and can be violated 
only by licensees.—^Weiss v. Los An¬ 
geles Broadcasting Co., supra. 

75. U.S.—Weiss v. Los Angeles 

Broadcasting Co., supra. 

70- U.S.—^Weiss v. Los Angeles 

Broadcasting Co., supra. 

77. U.S—U. S. V. Gregg, D.C.Tex., 6 
F.iSupp. 848. 851. 

78. U.S.—Detrola Radio & Televi¬ 
sion Corporation v. Hazeltine Cor¬ 
poration, C.C.A.Mich.. 117 F.2d 238, 
243. 
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telephony in the operation of which the microphone 
is the transmitter and the radio set is the receiver.*^^ 

^'Chassis/' A "chassis” is a metal structure on 
which the tuned radio frequency receiver complete 
in all its elements, except its tubes, is mounted 
it is the frame on which the essential elements of 
a radio receiver are, for commercial purposes, ar¬ 
ranged and mounted.^'l The use of the word "chas¬ 
sis” connotes a radio recciver.82 

^^Commercially sponsored/' program, A "commer¬ 
cially sponsored” program is one which is telecast 
or broadcast under the sponsorship, and at the ex¬ 
pense, of one or more sponsors and where an¬ 
nouncements advertising the products of such one 
or more sponsors, other than merely the station or 
network over which the program is being telecast 
or broadcast, are made or shown at one or more 
times during, or in connection with, the program.^3 

^^Complete radio receiving set." A "complete ra¬ 
dio receiving set” ready for immediate use by the 
purchasing public may be defined to be a combina¬ 
tion of receiver, loud speaker, batteries or battery 
eliminator, tubes, and other devices necessary or 
useful for satisfactory audible reception, including a 
cabinet in which the combination is installed,®^ 

^'Condenser" A "condenser,” in an electric cir¬ 
cuit of a radio receiving set, is a device in the na¬ 
ture of a storage reservoir wherein electrostatic 
energy is received and is there charged and held for 
a particular use;®^ in the prior art, and in the art 
of today, it consists of a group of parallel fixed 
plates and a group of parallel movable plates with 


air between.^® "Condenser” and "variable electrical 
apparatus” may be synonymous terms.^7 

^^Coupling element" A "coupling element,” in 
the meaning of radio art, is a device used to trans¬ 
fer energy from one circuit to another.ss 

^^Cross-talk" is a type of radio interference man¬ 
ifesting itself by the reproduction simultaneous¬ 
ly of two or more programs in the radio receiving 
set, in such manner that neither may be heard satis¬ 
factorily by persons listening.s^ 

''Fading" in the early period of radio, was due 
to atmospheric conditions which caused signals to 
vary in intensity, changing from strong to very 
weak signals.90 

"Feedback" is a radio term used to describe a 
portion of the process of amplification.^^ 

"Heterodyne;" "heterodyning." "Heterodyne” 
is a type of interference manifesting itself in the 
form of a disagreeable whistle or noise of varying 
pitches which is reproduced by and in the radio re¬ 
ceiving set.92 ^'Heterodyning,” as applied to radio, 
is the method by which is brought about the produc¬ 
tion of signals by beats whose frequency is the dif¬ 
ference between that of a received current and that 
of locally produced oscillations.^^ 

"High frequency" as applied to radio devices,, 
has no settled, definite meaning,94 but its connota¬ 
tion is relative in character.95 

'^Monitoring" a broadcast consists in listening 
to the performance being broadcast, as it goes out 
over the air, by means of a receiver at the trans- 


7a. Iowa.—^Dunbar v. Spratt-Snyder 
Co., 226 N.W. 22, 25, 208 Iowa 490, 
63 A.Lf.R. 1016. 

“Chain, broadcasting" see infra 5 295. 

80. Del.—^Philadelphia Storage Bat¬ 
tery Co*. V. Radio Corporation of 
America, 194 A. 414, 432, 22 Del.Ch. 
211 . 

81. Del.—Rajdio Corporation of 
America v. Philadelphia Storage 
Battery Co., 6 A.2d 329, 333, 23 Del. 
Ch. 289, 123 A.L.R, 1482. 

82. Del.—^Radio Corporation of 
America v. Philadelphia Storage 
Battery Co., supra. 

83. U.S.—Rogers v. Republic Pro¬ 
ductions, D.C.Cal,, 104 F.Supp. 328, 
336. 

*OParticipatiitg»* programs included 
U.S,—Rogers v. Republic Produc¬ 
tions, supra. 

^'Sustaining” program heoomlng 
"commercial” 

When a commercial sponsor Is 
found for a "sustaining" program the 
“sustaining" program becomes “com¬ 


mercial.”—Cole V. Philips H. Lord, 
Inc., 28 N.Y.S.2d 404, 407, 262 App. 
Div. 116. 

"Commercial” and "sustaining” 
broadcasts distinguislied 
Pa—Summit Hotel Co. v. National 
Broadcasting Co.„ Com.Pl., 87 
Pittsb.Leg.X 49. 

See also Bu^taining program infru. 

84. Del.—Radio Corporation of 
America v. Philadelphia Storage 
Battery Co., 6 A.2d 329. 333, 23 
Del.Ch. 289, 123 A.D.R. 1482. 

Use by ultimate consumer 
A complete radio receiving set is 
what is placed In the home, or auto¬ 
mobile, ready for immediate use by 
the ultimate consumer.—^Philadel¬ 
phia Storage Battery Co. v. Radio 
Corporation of America, 194 A. 414, 
432, 22 Del.Ch. 211. 

85. U.S.—Balistocky v. Scovill Mfg. 
Co., C.C.A.Pav, 61 F.2d 494, 495, 496. 

88. U.S.—*Balistocky v* Scovill Mfg. j 
Co., supra. I 


87. U.S.—Balistocky v. Scovill Mfg. 
Oo., supra. 

88- U.S.—Hazeltine Corporation v. 
General Motors Corporation, C.C.A. 
Del., 131 F.2d 34, 36. 

89. U.S.—U. S. V. Gregg, D.C.Tex„ 5 
F.lSupp. 848, 851, 

90. U.S,—^I>etrola Radio & Televi¬ 
sion Corporation v. Hazeltine Cor¬ 
poration, C.C.A.Mich., 117 F.2d 238, 
243. 

91. U.S.—Hareltine Corporation v. 
General Motors Corporation, C.C.A. 
I>el., 181 F.2d34, 36. 

92- U.S.—U. S. V. Gregg, D.C.Tex., 5 
F.Supp. 348, 851, 

93- UJS.—^Westlnghouse Electric & 
Mfg. Co. v. Taub, D.C.K.T., 4 F,2d 
605, 606. 

94 . U.S.—-Johnson l>aboratorles v. 
Meissner Mfg. Ca, C.C.A,m., 98 F. 
2d 937, 940. 

95* U.S.—Johnson Ltaboratories ▼. 
Meissner Mfg. Oo., supr& 
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mitting station, in order to adjust the original ren- I ^'RehroadcastJ^ A ''rebroadcast” of a program is 


dition of the words or music and the transmitting 
apparatus to give the best possible reception.^^ 

‘^Nuisance area/^ in radio broadcasting parlance, 
is the area where the broadcast is sufficiently strong 
to produce heterodyne interference with the broad¬ 
casting of other stations, but not sufficient to enable 
the listener over the ordinary radio set to under¬ 
stand it.®*^ 

''Program bus.” A "program bus” is the plate 
where the various leased telephone lines leave a 
radio transmitting studio.^^ 

"Radio” as a noun, is the transmission and re¬ 
ception of signals by means of electric waves with¬ 
out a connecting wire; the use of radiotelegraphy 
or radiotelephony for conveying messages.^^ As an 
adjective, "radio” is defined as of, or pertaining to, 
employing, or operated by, radiant energy, especial¬ 
ly that of electric waves; hence, pertaining to, or 
employed in, radiotelegraphy or radiotelephony, or 
other applications of radio waves.^ 

"Radio receiver.*^ A "radio receiver” is a device 
comprising apparatus which converts radio waves 
into sound waves of the same character as those 
emitted from the speech or music broadcast.^ 

"Radio reception” broadly speaking, means the 
reception of signals from a certain distant trans¬ 
mitter with a reasonable degree of loudness and a 
minimum interference from other sources of radio 

transmission.^ 


an exact reproduction of a program, usually ac¬ 
complished by making a sound recording of the orig¬ 
inal program and playing the record each time it is 
desired to rebroadcast the program."* 

"Receiver;” "receiving set.” A "receiver” is 
commonly understood in the trade as including 
something more than a tuned radio frequency re¬ 
ceiver it takes in what is called a chassis;® in 
other words, a chassis plus tubes is a receiver in 
the trade sense of the word.*^ In that sense, the 
combination of the essential elements of a radio 
receiver, arranged and mounted, for commercial 
purposes, on a frame, called a "chassis,” constitutes 
a receiver.® 

A "receiving set” comprises a receiver and some 
form of telephonic device;® it may be said with 
some approach to accuracy that a receiving set 
consists of a receiver and a loud speaker.^® 

"Recreation.” A "recreation” of a program, al¬ 
though it may be based on actual events, is a dram¬ 
atization of those events.'^^ 

"Service area,” in radio broadcasting parlance, is 
the area within which the matter or program being 
broadcast can be well and satisfactorily heard over 
the ordinary radio receiving set.l2 

"Sustaining” program. A "sustaining” program 
is one which is telecast or broadcast under the 
sponsorship, and at the expense, of the station or 
network presenting the program, and where no 


90, XJ.S.—^^ohan-'Skinner Orgran Co. 
V. Shepard Broadcasting- Service, 
C.C.A.Mass., 81 F.2d 392, 393. 

97, U.iS.—U. S. V. Gregg, D.C.Tex., 6 
P.'^upp. 848, 851. 

90. 3Sr.T.—Mutual Broadcasting Sys¬ 
tem V. Muzak Corporation, 30 N.T. 
S.2d 419, 420, 177 Misc. 489. 

99. Webster jSTew Int.D. 

Radio held not a musical instrument 
under exemption statute see Ex¬ 
emptions § 31. 

1 . Webster Kew Int IX 

2 , I>el.—Radio Corporation of Amer¬ 
ica V. Philadelphia Storage Battery 
Co., 6 A.2d 3’29, 333, ^3 Del.Ch. 229, 
123 A.Lf.R 1482. 

Other defliLitioii 

A “radio receiver’* is a stationary 
instrument for reproducing sound 
transmitted on an electrical wave 
from a radio broadcasting station, 
and intercepted by the radio receiver 
or a radio receiver and antenna, re¬ 
transmitting the sound through ear 
phones or through the medium of a 
loud speaker, a device used in con¬ 
nection with the radio for the pur¬ 
pose of making the sound, audible 


throughout a larger field than that 
achieved by the use of the ear phones 
—People V. Congress Radio, Inc., 232 
N.T.S. 647, 649, 133 Misc. 542—51 C. 
J. p 367 note 50. 

The essential elements of a radio 
receiver are comprised of the devices 
and contrivances, coils, electrical cir¬ 
cuits, and tubes, designed to receive, 
select, and amplify sound.—^Radio 
Corporation of America v. Philadel¬ 
phia Storage Battery Co., 6 A.2d 329, 
333, 23 Del.Ch. 289, 123 A.L..R. 1482. 

3, Del.—^Radio Corporation of Amer¬ 
ica V. Philadelphia Storage Battery 
Co, supra. 

4, Tex.—Loeb v. Turner, Civ.App., 
257 S.W.2d 800. 

A rebroadcast and a recreation are 

different.—Loeb v. Turner, supra 
See Recreation infra. 

5, Del.—^Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, 194 A. 414, 432, 22 Del.Ch. 
211 . 

A load speaker is no part of the 
receiver.^—^Radio Corporation of 
America v, Philadelphia Storage Bat¬ 
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tery Co„ 6 A.2d 329, 333, 23 Del.Ch. 
289, 123 A.D.R. 1482. 

6. Del.—^Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, 194 A. 414, 43^, 22 Del.Ch. 
211 . 

7. Del.—Philadelphia Storage Bat¬ 
tery Co. V. Radio Corporation of 
America, supra. 

8. Del.—^Radio Corporation of Amer¬ 
ica V. Philadelphia Storage Bat¬ 
tery Co., 6 A.2d 329, 333, 23 Del. 
Ch. 289, 12'3 A.L.R. 1482. 

9. Del.—Radio Corporation of Amer¬ 
ica V. Philadelphia Storage Battery 
Co., supra. 

10. Del —^Radio Corporation of 
America v. Philadelphia Storage 
Battery Co., supra. 

The case or cabinet in which the 
receiver is housed is not a necessary 
component of a receiving set.—Radio 
Corporation of America v. Philadel¬ 
phia Storage Battery Co., supra. 

11. Tex.—Loeb v. Turner, Civ.App., 
257 S.W.2d 800. 

12. U!S.—U. S. V. Gregg, D.C.Tex,, 5 
F.Supp. 848, 851, 
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Qnouncements advertising any product or service, 
ther than the station or network, are made or 
lown during or directly in connection with such 
rograms.^^ 

^"Synchronization'' is the operation of two radio 
roadcasting stations simultaneously upon the same 
requency and with identical programs. 

"^TriodeJ' A ^^triode” is a three-element radio 
acuum tube used for amplification purposes in ra- 
io receivers.^^ 

""Tuned radio frequency receiver." A “tuned ra- 
io frequency receiver’^ is an apparatus which, 
;^hen energized, is capable of receiving from the 
ir desired or selected radio frequency signals and 
OMverting them into audio frequency signals.^® 

"'Wave responsive device." A “wave responsive 
evice” is a device by which the electromagnetic 
v^aves striking the receiving antenna cause the in- 
iicatOT to respond.^7 

\ 294. Programs 

A licensee has the right and duty to determine what 
irograms his station shall broadcast, and cannot dele- 
[ate this responsibility; but the exercise of the right is 
ubject to review by the Federal Communications Com- 
nission. 
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The choice of programs rests with the broadcast¬ 
ing stations licensed by the Federal Communica¬ 
tions Commission.is The licensee has the duty of 
determining what programs shall be broadcast over 
his station's facilities he must necessarily be 
held responsible for all program service^O and 
may not delegate to others his ultimate responsi- 
bility.^i So he cannot lawfully delegate this duty, 
or transfer the control of his station, directly to 
the network or indirectly to an advertising agen- 
cy.22 He cannot lawfully bind himself to accept 
programs in every case where he cannot sustain 
the burden of proof that he has a better program,23 
and is obliged to reserve to himself the final deci¬ 
sions as to what programs will best serve the public 
interest,24 and to use his best judgment toward 
that end.25 The licensee is not fulfilling his obliga¬ 
tion to operate in the public interest, and is not op¬ 
erating in accordance with the express require¬ 
ments of the Communications Act, if he agrees to 
accept programs on any basis other than his own 
reasonable decision that they are satis factory. 2 6 

On the other hand, this freedom of the licensee 
to determine what programs his station shall broad¬ 
cast is not an absolute and unfettered one while 


3 . 'U.S.—Rogers v. Republic Pro- 
ductiens, D.C.Cal., 104 P.Supp. 328, 
336. 

Jee also Commercially sponsored pro¬ 
gram supra. 

)tlier deflnitioxx 

A “sustaining” program Is one put 
»n by the broadcasting company it- 
lelf at its own expense in the ex- 
lectation of interesting a commer- 
ial sponsor who will pay for it.— 
lole V. Philips H. Lord, Inc., 28 N.Y. 
;.2d 404, 407, 262 App.I>iv. 116. 

4 . D.c.— WGN, Inc., v. Federal Ra¬ 
dio Commission, 68 P.2d 432, 433, 62 
App.I>.C. 385. 

5. XJ.S.—Hazeltine Corporation v. 
General Motors Corporation, C.C.A. 
I>el., 131 F.2d 34, 36. 

6. Del.—Philadelphia Storage Bat¬ 
tery Co-. V. Radio Corporation of 
America, 194 A. 414, 432, 22 Del.Ch. 
211 . 

7. TT.S.^—^NTational Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel¬ 
egraph Co. of U. S., NT.Y., 221 F. 629, 
631. 

5. U.S.—Mclntire v. Wm. Penn 
Broadcasting Co. of Philadelphia, 
C.C.A.Pa., 161 F.2d 697, certiorari 
denied 66 S.Ct. 630, 327 U.S, 779, 90 
L.Ed. 1007, 

ontractual right to reject programs 

The Federal Communications Act, 

I imposing on holders of licenses, a 
jty to broadcast in the public in- 
srest, does not by implication confer, 


I on those contracting for broadcast- 
I mg time a right, notwithstanding a 
! contractual provision entitling li¬ 
censee to reject programs, to have 
material broadcast except when con¬ 
tent is not in the public interest, 
which is enforceable by action re- 
Quiring court to decide whether pro¬ 
gram rejected is in the public inter¬ 
est.—Massachusetts Universal ist 

Convention v. Hildreth & Rogers 
Co., C.A.Mass„ 183 F.2d 497. 

19. U.S.-—Massachusetts Universal- 
ist Convention v. Hildreth & Rog¬ 
ers Co., supra 

20. Ill.—Voliva V. WCBD, Inc., 89 N. 
B.2d 686, 313 Ill.App. 177. 

21. Ill.—Voliva V. WCBD, Inc., su¬ 
pra 

22. U.S.—^IVIassachusetts UniversaJ- 
ist Convention v. Hildreth & Rog¬ 
ers Co., C.A.Mass., 183 F.2d 497. 

Networks generally see infra § 295. 

23. U.S.—Massachusetts Universal- 
ist Convention v. Hildreth & Rog¬ 
ers Co., supra 

24. U.'S —Massachusetts Universal- 
ist Convention v. Hildreth & Rog¬ 
ers Co., supra. 

Program offered by college seUlng 
statioil 

A broadcasting company has the 
right and nondelegable duty, acting 
reasonably, to determine whether 
program offered by college which imA 
sold station, and assigned Uoenae, 
to company, was in the public inter-' 
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est, and to allocate such time for the 
program as would best serve public 
interest.—Regents of N. M. College 
of Agriculture & Mechanic Arts v. 
Albuqueraue Broadcasting Co., C,C.A. 
N.M., 168 F.2d 900. 

26. U.S.—'Albuauerquo Broadcasting 
Co. V. Regents of N. M. College of 
Agriculture and Mechanic Arts, D. 
C.N.M,, 70 F.Supp. 198, affirmed 
Regents of N. M. College of Agri¬ 
culture and Mechanic Arts v. Al- 
buQuerque Broadcasting Co., C.C.A. 
N.M., 158 F.2d 900. 

Contract held not to require other¬ 
wise 

U.S.—^Albuquerque Broadcasting Co. 
V. Regents of N. M. College of 
Agriculture and Mechanic Arts, D. 
C.N.M., 70 F.Supp. 198, affirmed 
Regents of N. M. College of Agri¬ 
culture and Mechanic Arts v. Al¬ 
buquerque Broadcasting Co., C.C.A. 
N.M., 158 F.2d 900. 

26. U.S.—Massachusetts Unlversal- 
ist Convention v, Hildreth & Rog¬ 
ers Co., C.A.Mass., 183 F.2d 497— 
Albuquerque Broadcasting Co. v. 
Regents of N. M. College of Agri¬ 
culture and Mechanic Arts, D.C.N. 
M., 70 F.Supp. 198, aflftrmed Re¬ 
gents of N. M. College of Agricul¬ 
ture and Mechanic Arts v. Albu¬ 
querque Broadcasting Co., C.C.A.N. 
M., 158 F.2d 900. 

27. U.S,—Masss^usetts Uaiversal- 
Ist Convention v, Hildreth & Rog¬ 
ers Co.» <XA.Mass., 183 F.2d 497. 
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censorship by the Federal Communications Commis¬ 
sion is prohibited by the Communications Act, 47 
U.S.C.A. § 326,28 the exercise of the right is sub¬ 
ject to review by the commission,29 and, in pro¬ 
ceedings under 47 U.S.C.A. §§ 309, 312, it may re¬ 
view the action of the licensee in selecting pro¬ 
grams at any time.SO Such administrative discre¬ 
tion may be invoked by any person who is of the 
opinion that his programs, which are not being 
broadcast, are in the interest of the listening public.^i 
An applicant for a permit to construct a local sta¬ 
tion need not show that the programs of clear 
channel, high power regional, or regional channels 
are not satisfactory in character or quality.22 

§ 295. Chain Broadcasting; Networks 

Regulations of chain broadcasting, adopted by the 
Federal Communications Commission under statutory au¬ 
thorization, have been upheld. 

'^Chain broadcasting” is the means by which radio 
programs are made available to all, or a large 
part, of the nationwide radio audience.33 In actual 
practice, programs are transmitted by wire, usually 
leased telephone lines, from their point of origi¬ 
nation to each station in the network for simul¬ 


taneous broadcast over the air.3^ Under a provisioi> 
of the Federal Communications Act, 47 U.S.C.A. 
§ 303 i, authorizing the Federal Communications 
Commission to make special regulations applicable 
to radio stations engaged in chain broadcasting, 
the commission has power to deal with network 
practices found inimical to the public interests^ and 
to consider the effect, on a station's choice of pro¬ 
grams, of any control or restrictions exercised by 
the networks.36 Regulations so made have been 
held not objectionable on the ground that they con¬ 
stitute an ultra vires attempt by the commission to* 
enforce anti-trust laws, 37 or on the ground that 
they constitute an unconstitutional abridgement of 
the right of free speech,38 qj- because they lay down 
general conditions for the grant of licenses instead 
of reserving decision until the issues arise on an 
application,39 or on the ground that the commis¬ 
sion rested on its supposed duty to deny the applica¬ 
tions of all who proposed to use their licenses in 
violation of the anti-trust laws.^o Where radio net¬ 
works and their affiliates are engaged in interstate 
commerce, it is a question of law, and not one of 
fact, whether the regulations are within the pow¬ 
ers of the commission.^^ A radio network has 
the right, in the absence of concerted action with 


28. U S —Mclntire v. Wm. Penn 
Broadcasting Co, C.C.A,Pa, 161 F. 
2d 597, certiorari denied 66 S.Ct. 
530, 327 U.(S. 779, 90 L E?d. 1007. 

Order b.eld slot censorsMp * 

Order of commission denying ap¬ 
plication to increase power and 
change frequency of station in order 
that it might plug Into a network 
line and act as a mere relay of pro¬ 
gram material piped in from outside 
the community, without regard for 
community needs or desires, was val¬ 
id and was not subject to the objec¬ 
tion that it amounted to censorship 
forbidden by the act.—Simmons v. 
Federal Communications Commission, 
169 F.2d 670, 83 U.S.App.D.C. 262. 
Certiorari denied 69 S.Ot. 67, 335 U«S. 
846, 93 L.Ed. 396. 

29. U.S.—^Massachusetts XJniversal- 
ist Convention v. Hildreth & Rog¬ 
ers Co , C.A.Mass., 183 F. 2d 497. 

30. U.S.—Massachusetts tJnivers'al- 
ist Convention v. Hildreth & Rog¬ 
ers Co., supra—Albuquerque Broad¬ 
casting Co. V. Regents of N. M. Col¬ 
lege of Agriculture and Mechanic 
Arts, D.C.N'.M,, 70 F.Supp. 198, af¬ 
firmed Regents of NT. M. College of 
Agriculture & Mechanic Arts v. 
Albuquerque Broadcasting Co., C. 
C.A.N.M., 158 F.2d 900. 

31. U.S—Albuquerque Broadcasting 
Co. V, Regents of N. M. College of 
Agriculture and Mechanic Arts, D. 
G.N.M., 70 [F.Supp. 198, aflarmed 
Regents, cf N. M. Gojlleige of Agn- 

86 C.J.S.—30 


culture and Mechanic Arts v. Albu¬ 
querque Broadcasting Co., C.C.A. 
N.M., 158 F.2d 900. 

32. D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 213, 70 App.D.C. 80. 

33. U.S.—Columbia Broadcasting 
System v, U. S., H.Y., 6'2 S.Ct. 1194, 
1197, 316 U.S. 407, 86 L.Ed. 1563. 

Statutory definltlou 

It is defined by the Communica¬ 
tions Act, 47 U.»S C.A. § 153 (p), as 
the “simultaneo-us broadcasting of an 
identical program by two or more 
connected stations.’'—5N' a t i o n a 1 

Broadcasting Co. v. U. S., N.T., 63 S 
Ct. 997, 999, 319 U.S. 190, 87 L Ed. 
1344—Columbia Broadcasting Sys¬ 
tem V. U. S., N.Y., 62 S.Ct. 1194, 1197, 
316 U.S. 407, 86 L.Ed. 1563. 

34. U.S.—National Broadcasting Co. 
V. U. S., N.Y., 63 S.Ct. 997, 319 U.S. 
190, 87 L.Ed, 1344. 

35. U.S.—^National. Broadcasting Co 
V, U. S., supra. 

Correction of abuses 

Under the act, the commission is 
authorized to promulgate regulations 
designed to correct abuses disclosed 
by its investigation of chain broad¬ 
casting.—^National Broadcasting Co. 
V. U. S., supra. 

Ijeglslatlve history; Umitatlou of 
authority 

Legislative history was held to 
show thatj the authority of the com¬ 
mission could not be considered as 
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limited to the technical and engineer¬ 
ing phases of chain broadcasting.— 
National Broadcasting Co. v. U. S., 
supra. 

Procedural safegruards required by 
law were held to have been observed 
by commission.—^National Broadcast¬ 
ing Co v.V. & , supra. 

36. U.S.—‘National Broadcasting Co. 
V. U. S., D.C NY., 47 F.Supp. 940, 
affirmed 63 S.Ct. 997, 319 U.S. 190, 
87 L.Ed. 1344. 

37. U.S.—^National Broadcasting Co. 
V. U. S., N.Y., 63 set. 997, 319 U.S. 
190, 87 L.Ed. 1344. 

38. U S,—^National Broadcasting Co. 
V. U. a, N.Y., 63 S.Ot 997, 319 U.S. 
190, 87 L.Ed, 1344. 

33, U S.—National Broadcasting Co. 
V. U. S., D.C.N.Y,, 47 F.-Supp. 940, 
affirmed 63 S.Ct. 997, 319 U-iS 190, 
87 L.Ed. 1344. 

40. UfS.—^National Broadcasting Co. 
V. U. S., D.C.NY., 47 F.Supp. 940, 
affirmed 63 S.Ct. 997, 319 US. 190, 
87 L.Ed. 1344. 

41, U.S.—^National Broadcasting Co. 
V. U. S., D.C.N.Y., 47 F.Supp. 940, 
affirmed 63 S.Ct. 997, 319 U.S. 190, 
87 LEd. 1344. 

The only issue of fact, If it can be 

called such, is whether there was any 
evidence to support the findings.— 
National Broadcasting Co v. U. S., D. 
C.N.Y., 47 F.Supp. 940, affirmed 63 S. 
Ct. 997, 319 U.S. 190, 87 L.Ed. 1344. 
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other networks, to make such contracts for the dis¬ 
tribution of its programs as it chooses.*^ 

§ 296. Slander; Defamation 

Authorities differ as to whether a broadcasting com- 
pany is liable for slanderous or defamatory words spoken 
over the station’s facilities. 

The owner of a radio station has been held liable 
for slanderous or defamatory words spoken over 
the station’s facilities.^® According to other au¬ 
thority, however, a rule unalterably imposing liabil¬ 
ity without fault on the broadcasting company un¬ 
der any circumstances is manifestly unjust, unfair, 
and contrary to every principle of morals in 
considering the basis of liability, and in balanc¬ 
ing the collective interests, due regard must be had 
to the rights of all parties and to the ultimate and 
collateral effects which any pronouncement might 
have on the public interests.*® So a company leas¬ 
ing its time and facilities to another, whose agents 
carry on a radio program, has been held not liable 
for an extemporaneous defamatory remark inter¬ 
jected by a participant in such program, where it 
exercised due care in selecting the lessee and, hav¬ 
ing inspected and edited the script, which con¬ 
tained no such remark, had no reason to believe it 
would be made.*® The same authority, however, 
holds that where the broadcasting station’s em¬ 
ployee or agent makes the defamatory remark it is 
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liable unless the remarks are privileged and there 
is no malice.^*^ 

Prohibition of censoTship, Under a statutory pro¬ 
vision requiring equal opportunity to candidates for 
public office in the use of broadcasting stations, 
and denying the station a right of censorship over 
the material broadcast under such provision,^ it 
has been held proper that the owner of the station 
be given corresponding qualified privileges against 
liability for defamatory statements, by a candidate, 
which it has no power to control.'^^ Other au¬ 
thority, however, holds a broadcasting company 
liable for defamatory sta?tements by a political 
speaker, speaking on behalf of a candidate, not¬ 
withstanding the statutory provision so the 
defense of the statute has been held not available in 
such circumstances, on the ground that the provi¬ 
sion applies only to speeches made by a candidate 
himself, and not to those made by others in his 
behalf.'®^ 

§ 297. Broadcasting and Related Contracts 

Contracts involving the use or sale of broadcasting 
facilities have been construed, or tJfielr validity considered, 
under various statutory provisions and the rules govern¬ 
ing the construction and validity of contracts generally. 

A contract with respect to the use of broadcast¬ 
ing time must be liberally construed in favor of 
the public.51 a unilateral clause of a broadcast 


42 . U.IS.—^Federal Broadcasting Sys¬ 
tem V. American Broadcasting Co., 1 
C.C.A.N.Y., 167 F.2d 349, certiorari 
denied 69 S.Ct. 43, 336 U.S. 321, 93 
L.Ed. 375. 

43 . U.S.—Coffey v. Midland Broad¬ 
casting Co. D.C.Mo., 8 F.'Supp. 889. 

Wash.—^Miles v. Louis Wasmer, Inc, 
20 P.2d 847, 172 Wash. 466. 

Kadio broadcasting as libel or slander 
see Libel and 'Slander § 121 c. 

'‘The federal radio act confers no 
privilege to broadcasting stations to 
publish defamatory utterances.”— 
Sorensen v. Wood, 243 INT.W. 82, 85, 
123 Neh. 348, 82 AL.R. 1098, appeal 
dismissed KFAB Broadcasting Co. v. 
’Sorensen, 54 S.Ct. 209, 290 tJ.'S. 699, 
78 L.Ed. 627. 

Befensie that station was oommon 
carrier within meaning of Interstate 
Commerce Act was held not avail¬ 
able.—^Sorensen v. Wood, 243 N.W. 
82, 85, 123 Keb. 348, 82 A.L.R. 1098, 
appeal dismissed KFAB Broadcasting 
Co. V. Sorensen, 54 S.Ct 209, 290 XJ.S. 
699, 78 L.Bd. 527. 

44. Fa.—Summit Hotel Co. v. Na¬ 
tional Broadcasting Co., 8 A.2d 302, 
336 Pa. 182, 124 A.L.R. 968. 

liiabUity without fault oiUy In un¬ 
usual case 

Fa,—Summit Hotel Co. v. National 
Broadcasting Co., supra. 


Protection by indemnifying bond , 
Absolute liability for defamation in 
radio program cannot be imposed on 
company without fault on ground 
that it could protect itself therefrom 
by indemnifying bond.—.'Summit Ho¬ 
tel Co. V. National Broadcasting Co., 
supra. 

lilfeot of nature and functions of ra- 
4io 

The fact that radio Is powerful 
agency for advertising and convey¬ 
ance of important public matters, af¬ 
fords its listeners entertainment, 
brings them reports of many occur¬ 
rences more quickly than newspapers 
can, and competes with newspapers 
to certain extent, are insufficient to 
render company liable without fault 
for defamatory publications, such as 
libels, in broadcast programs.—Sum¬ 
mit Hotel Co. V. National Broadcast¬ 
ing Co., supra. 

45 . Pa.—Summit Hotel Co. v. Na^ 
tional Broadcasting Ock, supra- 

46. N.T.—Josephson v. Knicker¬ 
bocker Broadcasting Co., 88 N.Y.S. 
2d 986, X79 Misc. 787. 

Pa.—Summit Hotel Co. v. National 
Broadcasting Co., 8 A.2d 302, 336 
Pa- 182, 124 A.L.R. 968. 

OmUsiou of explanation or apology 
by the compajiy does not impose lia^ 
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bility on ft.—Summit Hotel Co. v. 
National Broadcasting Co., supra. 

47- Pa.—Summit Hotel Co. v. Na¬ 
tional Broadcasting Co., supra. 

48. N.Y.—Josephson v. Knicker¬ 
bocker Broadcasting Co., 38 N.Y.S. 
2d 986, 179 Misc. 787. 

49. Neb.—Sorensen v. Wood, 248 N. 
W. 82, 123 Neb, 348, 82 A.Ij.R. 1098, 
appeal dismissed KFAB Broadcast¬ 
ing Co. V. Sorensen, 54 S.Ct 209, 
290 U.S. 699, 78 L.lSJd. 627. 

Beason for rule 

Such prohibition merely prevents 
licensee from censoring words as to 
their political and partisan trend, 
but does not give radio station privi¬ 
lege to join and assist in publication 
of libel or grant any Immunity from 
the consequences of such action.—- 
iSorensen v. Wood, 243 N.W. 82, 123 
Neb. 348, 82 A.L.R, 1098, appeal dis¬ 
missed KFAB Broadcasting Co, v. 
Sorensen, 54 e.Ct 209, 290 U.S. 599, 
78 L.Ed. 627. 

80- U.S.—Felix V. Weetinghouse Ra¬ 
dio Stations, C.A.Pa-, 186 F.2d 1, 
certiorajd denied Weetinghouse Ra¬ 
dio Stations v, Felix, 71 S.Ct 622, 
341 U.S. 909, 96 L.Ed. 1347. 

51 . U.S.—Albuquerque Broadcasting 
Co. V. Regents of N. M. College of 
Agriculture and Meehanlo Arts, B. 
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contract, permitting the station to cancel on notice, 
has been upheld as valid.^2 xhe Federal Communi¬ 
cations Commission is authorized to find that the 
provisions of a contract between the owner of a 
station and a licensee, requiring reverter of the li¬ 
cense to the owner and giving the owner the right 
to certain broadcast periods for nearly a hundred 
years, are contrary to the public interest.®^ The 
commission has the power, under 47 U.S.C.A. § 303, 
to pass on claims of discrimination and other charg¬ 
es of unfair treatment, on the part of a radio sta¬ 
tion, in canceling contracts for religious broad- 
casts.54 

A contract for the use of a radio station by a 
newspaper company, to the exclusion of other 
newspapers, has been held terminable on the giv¬ 
ing of reasonable notice.^S The commission, hav¬ 
ing once approved the terms of a contract between 
the licensee of a station and the owner, is not bound, 
in the future, by such decision, ^6 but can establish 
a new policy and apply it in rejecting the provisions 
of the contract previously approved.^*^ Recovery 
for breach of contract to furnish station and op¬ 
erating facilities cannot be had by a broadcasting 
company operating without a station and opera¬ 
tor's license.^^ 

A contract for the sale of a radio station has 
been construed with respect to its several terms^^ 
and to the question of the practical construction 
thereof by the parties.A state court has been 
held to have jurisdiction of a suit for cancellation 


of a sale of a radio station on the ground of the 
vendor's lack of authority to sell, as against the 
contention that the jurisdiction of the Federal Com¬ 
munications Commission with respect to the eligi¬ 
bility of the licensee would be interfered with.®^ 

An agency agreement under which the agent is 
to have possession of, and operate, a radio station 
for a stated period does not obligate the principal 
to file the contract with the Federal Communica¬ 
tions Commission for approval, in the absence of 
specific provision therefor or for transfer of the 
station hcense.®^ Such an agreement, further con¬ 
taining an option to purchase the station, is not il¬ 
legal in itself, although unenforceable because of 
failure to provide for transfer of the license, which 
transfer is required to be approved by the com- 
mission.62 A contract between a licensee and a 
radio broadcasting company, whereby the company 
is to manage the business of the licensee's radio 
station, but the licensee is to retain control of the 
station and its programs and remain in charge of 
all business with the Federal Communications Com¬ 
mission, has been held valid.^^ 

§ 298. Powers and Duties of Regulatory Body 

The Federal Communications Commission, as an ad¬ 
ministrative body, must find its powers within the author¬ 
ity given it by congress. Within that area, and the 
bounds of public interest, convenience, and necessity, the 
commission has wide discretion, and its functions are both 
regulatory and quasi-Judicial. 

The Federal Communications Commission is an 
administrative agency or body,set up by congress 


C.N'.M., 70 F.Supp. 198, aiRrmed, C. 
O.A., Regents of N. M. College of 
Agriculture and Meclianic AoTs v. 
Albuquerque Broadcasting Co., 168 
F.2d 900. 

52. XJ.S,—Meintire v. Wm. Penn 
Broadcasting Co. of Philadelphia, 
C.C.A.Pa.. rSl F.2d 597, certioraxi 
denied 66 S.Ct 630, 327 U,S. 779, 90 
L.Fd. 1007. 

53. D.C.—Churchill Tabernacle v. 
Federal Communications Commis¬ 
sion, 160 F.2d 244, 81 U.S.App.D.C. 
411. 

64. XJ.-S.—^ICcIntire v. Wm. Penn 
Broadcasting Oo. of Philadelphia^ 
C.OA.Pa., 161 F.2d 697, certiorari 
denied 66 IS.Ct 630, 327 XJ.S. 779, 90 
Lr.Ed. 1007. 

Powers of commission generally see 
infra SS 298-301. 

55. La.—OOally -States Pub. Co. v. 
XJhalt, 1'26 So. 228, 169 La, 893. 

56. D.C.—Churchill Tabernacle v. 
Federal Communications Commis¬ 
sion, 160 F.2d 244. 81 U.S.App.D.C. 
411. 

67. D.C.—Churchill Tabernacle V. 


Federal Communications Commis¬ 
sion, supra. 

58. K.T.—People's Broadcasting 
Corporation v. George Batten Co., 
247 NT.T.S. 569, 231 App.Div. 446. 

62 C.J. p 304 note 66. 

59. La.—^Hello World Broadcasting 
Corp. V. International Broajdcasting' 
Corp., 173 So. 115, 186 La, 689. 

Change in frequency 

La.—^Hello World Broadcasting Corp. 
V. International Broadcasting 
Corp., supra. 

60. Conduct held not to control pro¬ 
visions of contract 

La.—Hello World Broadcasting Corp. 
V. International Broadcasting 
Corp., supra. 

61. Ark.—Chamber of Commerce of 
Hot Springs v. Barton, 112 S.W.2d 
619, 195 Ark. 274. 

62. Wash.—^Ryanv. K, V. L., Inc., 88 
P.2d 836, 198 Wash. 459. 

Transfer generally see infra S 306. 

63. Wash.—^Ryan v. K. V. L., Inc., 
supra. 

Sale not forbidden 

The Federal Communicatioxis Act 
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does not forbid the sale or lease of 
stations, or the making of contracts 
to that end, but provides that, in or¬ 
der to make the transfer effective, the 
approval of the commis&io*n must be 
had.—^Ryan v. K. V. L., Inc., supra, 

Recovery by agent 

A radio station owner, entitled to 
repossession thereof because of un- 
enforceability of contract for posses¬ 
sion and operation thereof by agent 
without provision for license transfer 
required to be approved by commis¬ 
sion, wsus bound to restore to agent 
his initial cash payment under con¬ 
tract and sums spent in excess of sta¬ 
tion's earnings for maintenance 
thereof and to pay him value of his 
sesTvicii^.—Ryan v. K. V?, L., Inc., su¬ 
pra, 

64. La,—Southern Broadcasting 
Corp. V. Carlson, 178 So. 605, 188 
La, 959—Southern Broad csisting 
Corp. V. Congregation Agudath 
Achim Anche Sfard, App., 1 So.2d 
102—^Day Stores v. iSouthern Broad¬ 
casting Corp., App., 1 ISo.2d 99. 

65. U.S.—-Massachusetts Universal- 
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to determine, pursuant to the Federal Communica¬ 
tions Act, 47 U.S.C.A. § 151 et seq, the rights of 
the people to have the best possible radio serv¬ 
ice.^® As an administrative body, the commission 
must find its powers within the compass of the au¬ 
thority given it by congress as long as it com¬ 
plies with the mandate of the statute, it has, and 
should have, wide discretion in determining ques¬ 
tions both of public policy and of procedural pol¬ 


icy.^^ The Federal Communications Act estab¬ 
lishes that the powers of the commission are not 
limited to the engineering and technical aspects of 
regulation of radio communication the act does 
not restrict the commission merely to supervision 
of the traffic, but puts on it the burden of deter¬ 
mining the composition of that traffic.'^® xhe com¬ 
mission's functions are both regulatory and quasi¬ 
judicial its regulatory powers center around the 


ist Convention v Hildreth & Rog¬ 
ers Co., C.A.Mass., 183 P 2d 497. 
T>.C.—^Bay State Beacon v. Federal 
Communications Commission, 171 
F.2d 826, 84 U.S.App D.C. 216— 

WOKO, Inc., V. Federal Communi- 
catiO'ns Commission, 153 P.2d 623, 
80 TJ.S.App.B.C. 333, reversed on 
other grounds 67 S.Ct. 213, 329 U.S. 
223, 91 BEd. 204—Black River Val¬ 
ley Broadcasts v. Mcisrinch, 101 P. 
2d 235, 69 App D C. 311, certiorari 
denied 59 S Ct. 793, 307 U.S 6'23, 83 
Xf.Ed. 1501—Tri-State Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 96 F.2d 664, 68 App. 

B.C. 292, 

'Ga.—^Regents of University System 
of Ga. V. Carroll, 50 S.E 2d 808, 78 
Ga.App. 292, atlirmed 70 S.Ct, 370, 
338 U.S. 586, 94 L Ed. 363. 
Administrative action, in. regnlatlon 
The scheme for the regulation of 
rad-io transmission In the public in¬ 
terest involves the enforcement in 
the first instance by administrative 
action of the provisions of law and 
the regulations adopted in pursuance 
thereto.—^Nelson v. Leighton, D.C.K. 
T„ 82 F.'Supp. 661. 

former Pederal Radio CommlssioiL 

(1) Former Federal Radio Com¬ 
mission was the primary administra¬ 
tive body alone vested with the broad 
jurisdiction created by the Radio Act 
—General Broadcasting System v. 
Bridgeport Broadcasting System, D. 

C. Conn., 63 P,2d 664. 

(2) Radio Commission was con¬ 
gressional instrument for application 
of legislative standards to, and exer¬ 
cise of, continuous expert supervision 
•over radio matters —^Federal Radio 
Commission v. Nelson Bros. Bond & 
Mortgage Co. (Station WIBO), App. 

D. C., 53 S.Ct. 627, 289 U.S. 266, 77 L. 
Ed. 1166, 89 A.L.R. 406, rehearing de¬ 
nied 64 S.Ct. 856, two cases, 292 U.S, 
<613, 78 L.Ed. 1472 and Federal Radio 
Commission v. North Shore Church 
^Station WPCO) 64 S.Ct. 866, two 
cases, 292 U.S. 61'3, 78 L.Ed. 1472. 

«a. I>.C.—Bay State Beacon v. Fed¬ 
eral Communications Commission, 
171 F.2d 826, 84 U.S.App.D.C, 216— 
Black River Valley Broadcasts v. 
McNinch, 101 F.2d 235, 69 App.I>.C. 
311, certiorari denied 69 S.Ct 793, 
307 U.S. 623, 83 L Ed. 1601. 

Oa.—Regents of University System 
of Ga. V. Carroll, 50 S.E.2d SOS, 78 


GaApp. 292, affirmed 70 iS.Ct. 370, 
338 U.S 586, 94 L.Ed. 363. 

The ^purpose of congress in estab¬ 
lishing the commission was to set up 
an expert agency capable of coping 
With the ever-changing and constant¬ 
ly increasing problems of a booming 
industry,—^American Broadcasting 
Co V, Federal Communications Com¬ 
mission, 191 F.2d 492, 89 U.S.App.D.C. 
298. 

Pormer Pederal Radio Commission 

Former Federal Radio Commission 
was set up as licensing authority and 
invested with broad powers of dis¬ 
tribution to secure reasonable equal¬ 
ity of opportunity in radio transmis¬ 
sion and reception.—Federal Radio 
Commission v. Nelson Bros. Bond & 
Mortgage Co. (Station WIBO), App. 
D.C., 53 'S.Ct 627, 289 U.S. 266, 77 L. 
Ed. 1166, 89 A.LR 406, rehearing de¬ 
nied 64 S.Ct 8‘56, two cases, 292 U S. 
613, 78 L.Ed. 1472 and Pederal Radio 
Commission v. North Shore Church 
(Station -WFCC) 64 S.Ct 856, two 
cases, 292 U.S. 613, 78 L.Ed. 1472. 

67. U.S—Regents of University 
System of Ga. v, Carroll, Ga., 70 
IS.Ct 370, 338 U.iS. 686, 94 L.Ed. 363. 
D.C.—^WOKO, Inc., v. Federal Com¬ 
munications Commission, 163 F.2d 
623, 80 U.fS.AppD.C. 333, reversed 
on other grounds 67 S.Ct 213, 329 
U.S. 223, 91 L.Ed. 204. 

JSfo punitive jurisdiction is con¬ 
ferred on the Pederal Communica¬ 
tions Commission by the Federal 
Communications Act.—^WOKO, Inc , 
V. Federal Communications Commis- 
, siion, supra. 

Pormer Pederal Radio Commission 

Cl) The power delegated to former 
Federal Radio Commission included 
power to limit the operation of sta¬ 
tions when required by public inter¬ 
est—C^lty of New York v. Federal 
Radio Commission, 36 F.2d 116, 69 
App.D.C. 129, certiorari denied 60 S. 
Ct 246, 281 U.S. 729, 74 L.Ed. 1146. 

(2) Congressional definition of 
powers of former commission, was 
also a limitation on powers of com¬ 
mission; whether commission ex¬ 
ceeded its powers in a given case was 
question appropriate for judicial de¬ 
cision,—Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage Co. 
(Station WIBO). App.D.C., 53 S.Ct 
627, 289 U.S. 266, 77 L.Bd. 1166, 89 
A.L.R. 406, rehearing denied 64 S.Ct. 
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866, two cases, 292 U.S. '618, 78 L Ed. 
1472 and Federal Radio Commission 
V. North Shore Church (Station 
WPCC) 54 S.Ct. 856, two cases, 292 
U.S. 613, 78 LEd. 1472. 

68. D.C.—^Ward v. Pederal Commu¬ 
nications Commission, 108 F.2d 486, 
71 App.D.C. 166. 

68r U.S.—^National Broadcasting Co. 
V. U. S., NY., 63 \3 Ct 997, 319 U.S. 
190, 87 L.Ed. 1344. 

D.C—Simmons v. Pederal Communi¬ 
cations Commission, 169 P.2d 670, 
83 U.S.App.D.C. 262, certiorari de¬ 
nied 69 .‘S.Ct 67, 336 U.S. 846, 93 L. 
Ed. 396. 

70- U.'S —^National Broadcasting Co. 
V. U. S.. N.Y., 63 S.Ct 997, 319 U.S. 
190, 87 L.Ed. 1344. 

D.C.—Simmons v. Pederal Communi¬ 
cations Commission, 169 F.2d G70, 
83 U.S.App.D.C. 262, certiorari de¬ 
nied 69 S.Ct 67, 335 U.S. 846, 93 
L.Ed. 396. 

Particular duties 

The commission, in discharge of its 
duty to promote the public conven¬ 
ience, interest, or necessity, must 
I distribute available wave-lengths so 
[ as to give greatest possible service, 

! and musi: see to it that all applicants 
for licenses have the necessary tech¬ 
nical ability to broadcast programs, 
that stations are properly construct¬ 
ed and manned, and do not interfere 
with other stations, and that all li¬ 
censees are responsible, morally and 
finandaJily; all these matters it may 
regulate in discharge of its duty.— 
National Broadcasting Co. v. U. S., 
N.Y., 47 F.Supp. 940, affirmed 63 S.Ct 
997, 319 U.iS, 190, 87 L.Ed. 1344. 

71 - D.C.—National Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 132 F.2d 646, 76 U.S.App. 
D.C. 238, affirmed Federal Commu¬ 
nications Commission v. National 
Broadcasting Co„ 63 S.Ct 1036, 819 
U.S. 239, 87 L.Ed. 1374. 

Oommissloii. not court 
The commission Is not, strictly, a 
court, but it has quasI-judlciaJ pow¬ 
ers and its proceedings must satisfy 
the pertinent demands of due proc¬ 
ess.— It. B. Wilson, Inc,, v. Federal 
Communications Commission, 170 F. 
2d 793, 83 U.S.APP.D.C. 176, 
B]Lforoeiueii,t of act 

(1) The enforcement of the Feder¬ 
al Communications A©t and the de- 
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grant of licenses, '^2 and it cannot apply any sane- sity,” provided by congress, is as concrete as the 
tions, other than the refusal or revocation of a li- complicated factors for judgment in such a field 
cense, to enforce its decisions.'^® of delegated authority permit.'^® It is not to be 

interpreted as setting up a standard so indefinite 
The overriding duty of the Federal Communica- as to confer an unlimited power,'^9 but only the 

tions Commission is to protect the public conven- right to control the range of investigation in as- 

ience, interest, and necessityJ^ Within the area certaining what, within the compass of the act, is 

bounded by the standard of public interest, conven- proper to satisfy the requirements.®® The require- 

ience, and necessity, the commission has wide dis- ment as to public interest, convenience, or neces- 

cretionary power;'?® if it acts within the area of sity is to be interpreted by its context, by the na- 

discretion prescribed by the act, and its determina- ture of radio transmission and reception, by the 

tion is supported by substantial evidence, there is scope, character, and quality of services,®?- and, 

no ground or reason for judicial interference,^® where an equitable adjustment between states is 

even though in a particular case its decision may in view, by the relative advantages in service which 

cause injury to an existing licensee.'?^ The cri- will be enjoyed by the public through the distribu- 

terion of “public interest, convenience, or neces- tion of facilities.®® The standard of “public in- 


velopment of the concept of public 
interest under the act are intrust¬ 
ed prlmariily to an administrative 
agency, the Federal Communications 
Commission; the only function of 
the courts in the enforcement of the 
act IS the exercise of the right to en¬ 
force or review orders of the commis¬ 
sion under §§ 401, 402 of the act.— 
Massachusetts Universahst Conven¬ 
tion V. Hildreth & Rogers Co., C.A, 
Mass., 183 P.2d 497—Mclntire v. Wm 
Penn Broadcasting Co. of Philadel¬ 
phia, C.C.A.Pa., 161 F.2d 697, certio¬ 
rari denied 66 S.Ct. 530, 327 US. 779, 
90 U.Ed. 1007. 

(2) It is not the function of the 
United States Court of Appeals to di¬ 
rect the commission as to the routine 
of its administrative procedure as 
long as the commission conforms to 
the law.—^Ward v. Federal Communi¬ 
cations Commission, 108 F.2d 486, 71 
App.D.C. 166. 

(3) The commission Is the proper 
forum before which to institute pro¬ 
ceedings concerning alleged viola¬ 
tions of Federal Communications Act. 
—Nelson v. Leighton, DC.N.T., 82 F. 
Supp. 661—Stenger v. Stenger Broad¬ 
casting Corp., D.C.Pa., 28 P.Supp. 407. 

(4) An action by broadcasting com¬ 
pany for declaratory judgment con¬ 
cerning its right and duty to deter¬ 
mine whether programs submitted by 
college which had sold station, and 
transferred license, to the company 
were in the public interest was not 
within primary jurisdiction of com¬ 
mission so as to preclude resort to 
courts.—^Regents of N. M. College of 
Agriculture & Mechanic Arts v. Al¬ 
buquerque Broadcasting Co., C.C.A, 
N.M., 168 F,2d 900. 

(6) Review generally see Infra §§ 
313-315. 

Opinion as not authoritative 

The commission's opinion on 
whether “give-away’* programs con¬ 
stitute lotteries, although entitled 
to respect, is not authoritative^ the 


question involved being one of law 

and peculiarly within the province of 

the courts.—American Broadcasting 

Co V. U. S., D.C.N.T., no F.Supp. 374. 

72. UjS.—R egents of University 
System of Ga. v. Carroll, Ga., 70 
S.Ct. 370, 338 US. 586, 94 LtEd. 363. 

73. U.S.—Regents of University 
System of Ga v. Carroll, supra. 

74. D.C.—Beaumont Broadcasting 
Co V. Federal Communications 
Commission, 202 F.2d 306, 91 US 
App.D.C. 111. 

75. D.C.—^American Broadcasting 
Co, V. Federal Communications 
Commission, 191 P.2d 492, 89 U.S. 
App.D.C. 298—WOKO, Inc. v. Fed¬ 
eral Communications Commissions, 
109 P.2d 666, 71 App.D.C. 228. 

76. D a—WOKO, Inc., v. Federal 
Communications Commission, su¬ 
pra. 

77. D.C.—WOKO, Inc., V. Federal 
Communications Commission, su¬ 
pra 

78. U.S.—National Broadcasting Co. 
V. U. S., N.Y., 63 set. 997, 319 U.S. 
190, 87 D.Ed. 1344—Federal Com¬ 
munications Commission v. Potts- 
ville Broadcasting Co., App D.C., 60 
-S.Ct. 437. 309 U.S 134, 84 L.Ed. 666. 

D C.—^Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 P.2d 28, 86 U.S.App.D.C. 
102 . 

78, U.S.—^National Broadcasting Co. 
V. U. S., N.T., 63 S.Ct. 997, 319 U S. 
190, 87 L.Bd. 1344—Federal Radio 
Commission v. Nelson Bros. Bond 
& Mortgage Co. (Station WIBO), 
App.D.C., 58 S.Ct. 627, 289 U.S. 266, 
77 L.Ed. 1166, 89 A.D.R, 406, re¬ 
hearing denied 54 S.Ct. 856, two 
cases, 2*92 U.S. 613, 78 L.Bd. 1472, 
and Federal Radio Commission v. 
North Shore Church (Station 
WPCC) 54 8,Qt. 866, two cases, 292 
U,S. 613, 78 L.Ed. 1472. 

D.C.—^WOKO, Inc., v. Federal Com¬ 
munications Commission, 163 F.2(i 
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623, SO USApp.r>.C. 333, reversed 
on other grounds 67 S Ct. 213, 329 
U.iS. 223, 91 D.Ed. 204—Stahlman 
v. Federal Communications Com¬ 
mission, 126 P.2d 124, 75 U.S.App. 
D.C. 176—Yankee Network v. Fed¬ 
eral Communications Commission, 
107 P,2d 212, 71 App D.C. 11—Potts- 
ville Broadcasting Co. v. Federal 
Communications Commission, 105 
P.2d 36, 70 App D.C 157, reversed 
on other grounds Federal Commu¬ 
nications Commission v. Pottsville 
Broadcasting Co., 60 S Ct. 437, 309 

U. S. 134, 84 LEd. 656. 

80. D.C,—Stahlman v. Federal Com¬ 
munications Commission, 126 P.2d 
124, 75 U S App.D C. 176. 

81- U.S.—^National Broadcasting Co. 

V. U. 'S., N.Y.. 63 S.Ct. 997, 319 U.S. 
190, 87 L.Ed. 1344—Federal Radio 
Commission v. Nelson Bros. Bond 
& Mortgage Co. (Station WIBO), 
App.D.C., 53 S.Ct. 627, 289 U.S. 266, 
77 LEd. 1166, 89 A.L.R. 406, re¬ 
hearing denied Federal Radio Com¬ 
mission V. Nelson Bond & Mortgage 
Co. (Station WIBO) 5'4 aCt. 856, 
two cases, 292 U.S. 613, 78 LEd. 
1472 and Federal Radio Commis¬ 
sion V. North Shore Church (Sta^ 
tion WT^C) 54 IS.Ct. 856, two cases, 
292 US. 613, 78 L.Ed. 1472. 

D.C.—Yankee Network v. Federal 
Communications Commission, 107 
F,2d 212, 71 App.D.C 11. 

82. U S.—Federal Radio Commission 
V. Nelson Bros, Bond & Mortgage 
Co. (Station WIBO), App.D.C., 63 
S.Ct 627, 289 US. 266, 77 L.Ed. 
1166, 89 A.L.R. 406, rehearing de¬ 
nied Federal Radio Commission v. 
Nelson Bond & Mortgage (Jo. (Sta¬ 
tion WIBO) 64 S.Ct. 856, two cas¬ 
es, 292 U.S. 613, 78 L.Ed. 1472 and 
Federal Radio Commission v. North 
Shore Church CStation WPCC) 64 
S.Ct. 856, two cases, 292 U.S. 613, 78 
L.Ed. 1472. 

D C.—Yankee Network v. Federal 
Communications Commission, 107 
F.2d 212, 71 App.D.C. IL 
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terest” governing the exercise of the powers dele¬ 
gated to the commission by congress is not so vague 
and indefinite as to result in the unconstitutional 
delegation of legislative authority.^S 

Standards adopted by commission. The commis¬ 
sion, as well as station licensees, is bound by the 
standards adopted by it.^^ 

Inaction; delay. Inaction on the part of the 
Federal Communications Commission can be as 
harmful as wrong action ,*^5 the commission can¬ 
not, by its delay, substantially nullify rights which 
the statute confers, even though the commission 
preserves them in form.^® 

Institution of inquiry; obtaining information. 
The authority granted to the Federal Communica¬ 
tions Commission, by Federal Communications Act, 
§ 403, to institute any inquiry concerning questions 
arising under the act or relating to the enforce¬ 
ment of any of its provisions includes authority 
to obtain the information necessary to discharge 
its proper functions,which would embrace an in¬ 
vestigation aimed at the prevention or disclosure 
of practices contrary to public interest.Under 


that section, however, the commission does not have 
authority to institute an investigation solely for 
the purpose of the consideration or adoption of a. 
hard-and-fast rule or policy as the result of which 
newspaper owners may be placed in a proscribed' 
class and thus made ineligible to apply for or re-^ 
ceive broadcast licenses.^9 

Examiner. The function^O or report^i of an ex¬ 
aminer for the regulatory body is analogous to that 
of an auditor or special master, and his report has 
the same,92 or similar,93 weight. The commission 
is not bound by the findings of the examiner,^^* 
but is itself charged with the responsibility of mak¬ 
ing findings.95 

§ 299. - Private Matters; Dealings be¬ 

tween Licensees and Others 

The Federal Communications Commission does not 
have Jurisdiction over private matters in order to deter¬ 
mine the validity of contracts between licensees and* 
others. 

The Federal Communications Act was not in¬ 
tended to place matters of a private nature before 
the Federal Communications Commissions^ or to* 


83- XJ.S.—^National Broadcasting Co. 
V. U. (S., N.T., 63 B.Ct. 997, 319 U.S. 
190, 87 L.Ed. 1344. 

84. D.C.—^American Broadcasting 

Co. V. Federal Communications 
Commission, 179 F,’2d 437, 85 U.S. 
App.D.C. 343. 

85- D.C.—^American Broadcasting 

Co. V. Federal Communications 
Commission, 191 F.2d 492, 89 U.S. 
App.D.C. 298. 

88. D.C.—-American Broadcasting 

Co. V. Federal Communications 
Commission, supra, 

87. D.C.—StaJilman v. Federal Com¬ 
munications Commission, 126*F.2d 
124, 76 U,S.AppD.C. 176. 
l^egislatlve standards; invasion of 

privacy 

The commission may, without in¬ 
terference, seek, through an investi¬ 
gation of its own making, informa¬ 
tion properly applicable to the leg¬ 
islative standards set up in the Com¬ 
munications Act, but does not have 
authority to invade the privacy pro¬ 
tected by the Fourth Amendment.— 
Btahlman v. Federal Communications 
Commission, supra. 

Association of newspapers and sta¬ 
tions 

(1) The commission had authority 
to initiate proceedings to obtain In¬ 
formation regarding Joint associaiiop 
of newspapers and broadcast stations 
for purpose of ascertaining the facts 
for its gruddance in making reasonable 
and proper rules for the application 
to existing stations, and In the con¬ 
sideration of future requests, even if 


the commission, in inaugurating in¬ 
vestigation, had misapprehended the 
limits of its powers.—Stahlman v. 
Federal Communications Commission, 
supra, 

(2) Prominent newspaper publish¬ 
er would be ordered to comply with 
subpoena Issued by commission, di¬ 
recting publisher to appear before it 
and testify at such investigation.—* 
Federal Communications Commission 
V. 'Stahlman, D.C., 40 F.Supp. 338, af¬ 
firmed iStahlman v. Federal Commu¬ 
nications Commission, 126 F.2d 124, 
76 U.S.APP.D.C. 176. 

88. D.C.—Stahlman v. Federal Com¬ 
munications Commission, 126 F.2d 
124, 75 U.S.APP.D.C. 176. 

89. D.C.—Stahlman v. Federal Com¬ 
munications Commission, supra. 

90. D.C.—'Unity School of Christian¬ 
ity V. Federal Rsidio Commission, 64 
F.2d 660, 62 App.D.C. 62. 

91. D.C.—Woodmen of the World 
Life Ins. Ass'n (Station WOW) v. 
Federal Radio Commission, 66 F.2d 
484, 62 App.D.C. 138. 

92. D.C.—^Woodmen of the World 
Life Ins. Ass’n (Station WOW) v. 
Federal Radio Commission, supra, 

93. D.C.—^Unity School of Christian¬ 
ity V. Federal Radio Commission, 
6*4 F.2d 660, 62 App.D.C. 62. 

94. D.C.—^Bteitmeyer v. Federal Com¬ 
munications Commission, 95 F.2d 
91. 68 App.D.C. 180. 

“Complaint is made that the com¬ 
mission did not adopt the recommen¬ 
dations of its examiner. But the 
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commission had the responsibility of 
decision and was not only at liberty 
but was required to reach its own 
conclusions upon the evidence."— 
Federal Radio Commission v. Nelson 
Bros. Bond & Mortgage Co. (Station 
WIBO), App.D.C., 63 S.Ct. 627, 636, 
289 U.S. 266, 77 L.Ed. 1166, 89 AL.R. 
406, rehearing denied 64 S.Ct. 8'56, two- 
cases, 292 US. 613, 78 L Ed. 1472 and 
Federal Radio Commission v. North 
Shore Church (Station WRCC) 64 
Ct. 866, two cases, 292 U.S. 613, 78 L. 
Ed. 1472. 

95. U.S.—^Federal Radio Commission 
V. Nelson Bros. Bond & Mortgage 
Co. (Station WIBO), App.D.C., 63: 
S.Ct. 627, 289 U.S. 266, 77 L Ed. 
1166, 89 A.L.R. 406, rehearing de¬ 
nied 64 S.Ct. 856, two cases, 292 U. 
S. 613, 78 L.Ed. 1472 and Federal 
Radio Commission v. North Shore 
Church (Station WPCC) 64 S.Ct. 
866, two cases, 292 U.S. 613, 78 L. 
Ed. 1472. 

D.C.—Heitmeyer v. Federal Commu¬ 
nications Commission, 95 F.2d 91, 
68 App.D.C. 180. 

Findings as to license or permit see 
infra § 310. 

96. Ga,—Regents of University Sys¬ 

tem of Ga. V. Carroll, 60 S.E 2d! 
808, 78 Ga.App. 292, affirmed 70 S. 
Ct. 370, 338 U.S. 686, 94 L.Ed. 363. 
"The . . . Act Is not designed 

primarily as a new code for the ad¬ 
justment of conflicting private rights 
through adjudication. Rather It ex¬ 
presses a desire on the part of Con¬ 
gress to maintain, through appropri¬ 
ate administrative control, a grip on 
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caM on the commission to decide disputes of a 
personal or private nature, between individuals;^'^ 
the act did not create new private rig'hts.^s So the 
act does not give the commission authority to de¬ 
termine the validity of contracts between licensees 
and others;®^ nor may the commission directly 
affect an applicant’s responsibilities, under a con¬ 
tract, to a third person dealing with the appli- 
cant.i A state supreme court has been held to 
have power to set aside, on the ground of fraud, 
the lease of a radio station to a licensee of the 
commission and direct a reconveyance thereof.-2 

§ 300. - Rules and Regulations; Deci¬ 

sions as Rules 

Rules and regulations of the Federal Communications 


Commission, promulgated pursuant to its statutory au¬ 
thority, have the force and effect of law; its decisions 
have the effect of rules laid down In the exercise of its 
statutory authority. 

As long as the Federal Communications Commis¬ 
sion complies with the mandate of the statute, it 
has, and should have, wide discretion in making and 
applying appropriate rules for determining ques¬ 
tions of public and procedural policy and the 
regulations and rules promulgated by the commis¬ 
sion, pursuant to its statutory authority, have the 
force and effect of federal^ law,^ and are binding 
as long as they are authorized by law and are not 
in violation of the constitution and the law.6 De¬ 
cisions of the commission have the effect of rules 


the dynamic aspects of radio trans¬ 
mission.'’ 

XJ.S.—F^ederal Communications Com¬ 
mission V. Pottsville Broadcasting 
Co., AppDC., 60 S.Ct. 437, 439, 309 
XJ.S. 134, 84 L Ed. 656—Massachu¬ 
setts Universalist Convention v. 
HCildreth & Rogers Co.. C.A.Mass., 
183F“.2d 497. 

JD.C.—^Ajtnerican Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 191 P.2d 49'2, 498, 89 XJ.S.App, 
D-O. 298—^Mansfield Journal Co v. 
Federal Communications Commis¬ 
sion, 180 F.2d 28. 32, 86 UBApp.D. 
C. 102. 

^EtegTilaidaii of private contracts and 
hnslnefis 

Under the act the commission does 
?not have authority to regulate pri- 
’vat& contracts and business of those 
•operating radio broadcasting stations 
where such regulation is not neces¬ 
sary in the protection of public in¬ 
terest and where such contracts do 
not affect interstate transactions of 
radio station.—Regents of University 
.System of Ga. v. Carroll, 50 S.E.2d 
808, 78 Ga.App. 292, affirmed 70 S.Ct. 
370, 338 U.S, 586, 94 L.Ed. 363. 

19>7. Lsu—Southern Broadcasting 
Corp. V. Carlson, 176 So. 687. 187 
La. 823. 

SrearCh of contraoi; 

'State court had jurisdiction of 
broaxicasting company's suit for dam¬ 
ages for- breach of contract for man- 
agenaent of radio broadcasting studio 
licensed to defendant, and for in- 
junc-tion to prevent further breach, 
as agaljflst contention that dispute 
should "be settled by commission.— 
Soutttiem Broadcasting Corp, v. Carl¬ 
son, supwra. 

D8. US.—'Scrlpps-Howard Radio v. 
Federal Communications Commis¬ 
sion, -App.B.C., 62 S.Ct. 875, 316 U. 
S, 4, 86 Li.Ed. 1229—iTelson v. 

Leighton, B.CJST.T., 82 F.Supp. 661. 

05. US-—^Regents of University 
System of Ga. v. Carroll. Ga., 70 


set. 370, 338 U.S. 586, 94 L. Ed. 
363. 

1. U S.—Regents of University Sys¬ 
tem of Ga. V. Carroll, supra. 

No defense to action on contract 
Commission’s order reauiring dis¬ 
affirmance of stock-purchase contract 
as condition to granting license did 
not constitute a valid defense to ac¬ 
tion against applicant for breach of 
the contract; and fact that persons 
who entered into contract with appli¬ 
cant had knowledge of commission 
proceeding denying a license to ap¬ 
plicant unless the contract were giv¬ 
en “no effect,” and failed to intervene 
therein, did not destroy their rights 
under the contract.—^Regents of Uni¬ 
versity System of Ga. v. Carroll, su¬ 
pra. 

2. U.S.—Radio Station WOW v. 

Johnson, Neb., 65 ‘S.Ct. 1475, 1482, 
326 US. 120, 89 L.Ed. 2092, con¬ 
formed to Johnson v. Radio Sta¬ 
tion WOW, 19 N.W.2d 853, 146 Neb. 
429, motion denied 66 S.Ct. 11. 
“Safeguarding of . . . [the 

public] interest can hardly imply 
that the interest of States in enforc¬ 
ing their laws against fraud have 
been nullified insofar as licensed 
facilities may be the Instruments of 
fraud,”—^Radio Station WOW v. 
Johnson, Neb., 65 S.Ct. 1476, 1'482, 326 
US. 120, 89 L.Ed. 2092, conformed to 
Johnson v. Radio Station WOW, 19 
N.W.2d 853, 146 Neb. 429, motion de¬ 
nied 66 S.Ct. 11. 

3- D.O.—Ward v. Federal Commu¬ 
nications Commission, 108 F.2d 486, 
71 APP.D.C. 166. 

Implied authority 
The power of the commission to 
make such rules as will carry out the 
intendment of the Federal Communi¬ 
cations Act implies a grant of author¬ 
ity to employ all the means neces¬ 
sary or appropriate to discharge the 
powers conferred. 

U.S.—^American Broadcasting Co. v. 
U. S., D.C.N.T., 110 F.Supp. 374. 
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D.C.—Stahlman v. Federal Communi¬ 
cations Commission, 126 P.2d 124, 
76 U.S.App.U.C. 176. 

Lottery informatioa 

Under provision of Communica¬ 
tions Act granting commission rule- 
making power, commission had au¬ 
thority to make orders, rules, and 
regulations to implement provisions 
of statute inhibiting broadcasting of 
lottery information, and commission 
could proceed by general rule or by 
individual ad hoc decisions m its dis¬ 
cretion, without awaiting a judicial 
determination that certain type of 
program was violation of inhibitory 
statute; but commission when mak¬ 
ing such rules and regulations, could 
not declare certain types of programs 
to be lotteries, If as a matter of law 
they were not lotteries and would not 
constitute a violation, of the inhibi¬ 
tory statute.—American Broadcast¬ 
ing Co. V. U. S., U.C.N.Y,, 110 F.Supp. 
374. 

4- U..S.—Regents of N. M. College of 

Agriculture & Mechanic Arts v. Al- 
buQiueraue Broadcasting Co., C.C.A. 
N.M., 168 P.2d 900. 

D.C.—Red River Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 98 F.2d 282, 6'9 App.D.C. 1, 
certiorari denied 59 S.Ct. 86, 305 
U.S. 625, 83 L.Ed. 400. 

Ga—Rivers v. Dixie Broadca>sting 
Corp., 76 S.E.2d 229, 88 GaApp. 
131. 

InTocatLon of sanotioiui 

Such regulations have the force of 
law before their sanctions are in¬ 
voked as well as after.—Co-lumbia 
Broadcasting (System v. U. S., N,Y., 62 

5. Ct. 1194, 316 U.S. 407, 86 L.Ed. 1563. 

6 . Ga—'Rivers v. Dixie Broadcast¬ 
ing Corp., 76 e.B.2d 229, 88 Ga 
App. 131. 

Control and supervision of broadcasts 
(1) Pronouncements of commis¬ 
sion, in denying applications for re¬ 
newal of licenses, that licensees must 
; control and supervise broadcasts over 
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laid down by it in the exercise of its statutory 
authority.'^ 

Rules of the commission which are based on a 
criminal statute should be strictly construed,^ espe¬ 
cially where they are supported by a penalty and 
sanction more drastic than fines and such rules 
cannot go beyond the statute which they seek to 
implement.^^ A finding by the commission that its 
rules have been transgressed does not constitute a 
conviction for a crime 

§ 301. - Procedure Generally 

a. General rules 

b. Rehearing 

a. General Rules 

Proceedings before the Federal Communications Com¬ 
mission are administrative, not Judicial. It must care¬ 
fully observe the procedures established by congress. 

Proper administration of the law by governmental 
agencies such as the Federal Communications Com¬ 
mission requires careful observance of the proce¬ 
dures established by congress,^^ and convenience 
of administration cannot be permitted to justify 
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noncompliance with the law^3 or the substitution! 
of fiat for adjudication.14 Proceedings before the 
commission are administrative, and not judicial, in 
character,15 and its procedure is not governed by 
the Federal Rules of Civil Procedure.15 Its pro^ 
cedure, being administrative, should be less formal 
and less technical than judicial procedure,i^ and 
should not be made more so in the absence of clear 
and specific mandate from congress.i^ In the en¬ 
forcement of the procedural rules and regulations 
promulgated by the Federal Communications Com¬ 
mission, pursuant to congressional authorization, 
a certain latitude of discretion must be permitted.!^’ 
The Federal Communications Act empowers the 
commission to conduct its proceedings in such 
manner as will best conduce to the proper dispatch 
of business and to the ends of justice ;20 in the 
wording of the provision to this effect, congress 
left largely to the judgment of the commission the 
determination of the manner of conducting its. 
business which would most fairly and reasonably 
accommodate those ends.^^ 

In administering the law, the commission must 
consider each case on its individual grounds.^2 


their stations, have effect of rules, 
laid down by commission in exercise 
of its statutory authority, so as to 
bind one agreeing, in contract for 
sale of radio station, that broadcasts, 
for which contract gave him right to 
use station's facilities, would be sub¬ 
ject to buyer’s control in accordance 
with Communicatio-ns Act and com¬ 
mission's rules and regulations.— 
Voliva V. WCBD, Inc., 39 N.B.Sd 686, 
313 in.App. 177. 

(2) Programs generally see supra 
5 29'4. 

Former Federal Radio CommissloxL; 
Umitatiou of wattage 

Former Federal R'adio Commis¬ 
sion's general order limiting one 
thousand-watt station to use of one 
thousand-watt transmitter was with¬ 
in commission's reasonable regula¬ 
tory authority, and not violative of 
statute or constitution—^Pacific De¬ 
velopment Radio Co. (STATION 
KECA) V. Federal Radio Commission, 
65 F.2d 540, 60 App.D.C. 378. 

7. XJ.S.—Regents of N. M. College of 
Agriculture & Mechanic Arts v. 
Albugueraue Broadcasting Co., C. 
aA,N.M., 158 F 2d 900. 

Ill.--Toliva V. WCBD, Inc., 39 N.B. 

2d 685, 313 Ill.App. 177. 

3- U.S.—^American Broadcasting Co. 

V. XJ. 'S., D C.N.T., 110 FSupp 374. 
Crimes and offenses see supra §§ 116- 
12‘4. 

9. U.S.—^American Broadcasting Co. 
V. U. )S., supra. 

Refusal of renewal of license see in¬ 
fra S ^ ^ 


10. U.S.—^American Broadcasting 

Co. V. U. S., supra. 

Statute prohibiting radio broadcast¬ 
ing cf lotteries 

U.S.—^American Broadcasting Co. v. 
U. S, supra. 

11. U.<S'.—^American Broadcasting 
Co. V. U. S., supra. 

D.C—Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 F.2d 28. 84 U.S.App.D.C. 
102 , 

12- D.C,—American Broadcasting 
Co. V. Federal Communications 
Commission, 191 F.2d 492, 89 U.S. 
App.D.C. 298—Heitmeyer v. Feder¬ 
al Communications Commission, 96 
F.2d 91, 68 APP.D.C. 180. 

Change In personnel after hearing 
A decision of broadcasting division 
of commission, on applications for 
authorization to construct new sta¬ 
tions, was not invalid because of 
change in personnel after hearing of 
oral testimony, where commissioners 
who made decision considered steno¬ 
graphic reports of testimony and 
copies of written evidence, and espe¬ 
cially where applicants did not move 
for rehearing because of change.— 
Eastland Co. v. Federal Communica¬ 
tions Commission, 92 F.2d 467, 67 
App.D.C. 316, certiorari denied 68 S. 
Ct 120, 302 U.S. 735, 82 U.Ed. 668— 
Congress Square Hotel Co. v. Federal 
Communications Commission, $2 F.2d 
467, 67 App.D.C. 816, certiorari denied 
58 S.Ct 120, 802 U.S. 736, 82 U.Ed. 
668 . 

13. D.C.—American Broadcasting 
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Co. V. Federal Communications 
Commission, 191 F.2d 492, 89 U.S. 
App.D.C. 298—Heitmeyer v. Feder¬ 
al Communications Commission, 96* 
P.2d 91, 68 App.D.C. 180. 

14. D.C.—^American Broadcasting 

Co V. Federal Communications 
Commission, 191 P.2d 492, 89 U.S. 
App D.C. 298—Heitmeyer v. Feder¬ 
al Communications Commission, 95 
F.2d 91, 68 App.D.C. 180. 

15. D.C.—Evans v. Federal Commu¬ 
nications Commission, 113 P.2d 166, 
72 App.D.C. 159. 

16. D.C.—Albertson v. Federal Com¬ 
munications Commission, 182 F.2d: 
397, 87 U.S.App.D.C. 39. 

17. D.C.—Albertson v. Federal Com¬ 
munications Commission, supra. 

18 . D C.—Albertson v. Federal Com¬ 
munications Commission, supra, 

19. D.C.—Pulitzer Pub. Co. v. Feder¬ 
al Communications Commission, 94 
P.2d 249, 68 App.D.C. 124. 

20. U.S.—^Federal Communications 
Commission v, WJR, The Goodwill 
Station, App.D.C., 69 S.Ct 1097, 337 

U. S. 265, 93 L.Ed. 1363. 

D.C.—^Beaumont Broadcasting Corp, 

V. Federal Communications Com¬ 
mission, 202 F.2d 306, 91 U.S.App. 
D.C. 111. 

21. U.S.—Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct 1097, 337 
U.S. 266, 93 DM. 1353. 

aa. D.C.—WOKO, Inc.,' y. Federal 
Communications Commission. 163 
P.M 623, 8d U.S.App.D.C* 333, re- 
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While the doctrine of stare decisis does not apply 
to its decisions,23 radical departures from admin¬ 
istrative interpretation consistently followed can¬ 
not be made except for most cogent reasons.24 A 
finding without evidence is beyond the power of the 
commission,25 and an order or decision unsup¬ 
ported by evidence is void 26 Matter cannot be 
considered as evidence when it is not introduced 
as such.27 

Even after appeal from the commission's deci¬ 
sion, a proceeding before it is not merely an ad¬ 
versary one in the nature of a suit in rem and 
having the effect of a final adjudication of rights 
as against all the world,23 or even of a suit in per¬ 
sonam to the extent that the controversy, like 
strictly private litigation, is free from interference 
after judgment by strangers to it, whether by inter¬ 
vention or otherwise 29 

Oral argument. Congress, through the Federal 
Communications Act, has committed to the com¬ 
mission the question whether, and under what cir¬ 


cumstances, it will allow or require oral argument, 
except where the act itself expressly requires it.^o 

Admissibility of evidence. The commission is 
not limited by the strict rules as to the admissi¬ 
bility of evidence which prevail in the courts 
but the preservation of the essential rules of evi¬ 
dence by which rights are asserted or defended is 

essential.32 

The taking of depositions must be in accordance 
with statutory requirements as to notice.33 

b. Rehearing 

The statutory petition for rehearing before the Fed¬ 
eral Communications Commission is a matter of right, 
and must be acted on. The use of rehearing as an ad¬ 
ministrative remedy should be encouraged. 

The petition for rehearing of a proceeding before 
the Federal Communications Commission, provided 
for by the Federal Communications Act, 47 U.S.C. 
A. § 405, is a matter of right,^^ as distinguished 
from a matter of grace,25 and leave to file is not 
required.36 The commission is not entitled to dis- 


versed on other grounds 67 S Ct 
213, 329 US. 223, 91 L.Ed 204— 
Oouner Post Pub Co v. Federal 
Communications Commission, 104 
P.2d 213, 70 AppD.C. 80 
Contotir to wMch. proteotloii may be 
afforded 

D.C.—^American Broadcasting Co. v 
Federal Communications Commis¬ 
sion, 179 F.2d 437, 85 U.S.App.D.C 
343. 

Policy not controlUiLg 

Policy of commission, expressed in 
the decided oases, of granting per¬ 
mits for local radio stations to com¬ 
munities served with clear channel 
and regional stations, but having no 
local service, is not controlling on 
commission in considering applica¬ 
tion for permit to construct new sta¬ 
tion—Courier Post Pub. Co. v. Feder¬ 
al Communications Commission, 104 
P2d 213, 70 App.D.C. 80. 

33. D.a—WOKO, Inc., v. Federal 
Communications Commission, 153 
F.2d 623, 80 U.S.App.DO. 333, re¬ 
versed on other grounds 67 Q.Ct. 
213, 329 U.S. 223, 91 U Bd. 204. 

34. D.C.—WOKO, Inc., v. Federal 
Communications Commission, su¬ 
pra. 

25. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 P.2d 321, 70 App. 
U.C. 297, reversed on other grounds 
F'ederal Communications Commis¬ 
sion V. Sanders Bros. Radio Station, 
^0 'S.Ct. 693, 309 U.S. 470, 642, 84 
L.Bd. 869, 1037. 

86. D.C.—Sanders Bros. Radio Sta¬ 
tion V, Federal Communications 
Commission* 106 F-2d 821, 70 App. 


DC. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V Sanders Bros, Radio Sta¬ 
tion, 60 set 693, 309 US. 470, 642, 
84 L.Ed. 869, 1037, 

27. D.C.—^Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Station, 
60 S.Ct. 693, 309 U.S. 470, 642, 84 L. 
Ed. 869, 1037. 

Disavowal by commission of con¬ 
sideration of matter as evidence was 
held controlling.—Sanders Bros. Ra¬ 
dio- Station V. Federal Communica¬ 
tions Commission, 106 P.2d 321, 70 
App D.C. 297, reversed on other 
grounds Federal Communications 
Commission v. Sanders Bros. Radio 
Station, 60 S.Ct, 693, 309 U.a 470, 642, 
84 L.Ed. 869, 1037. 

23. D.C.—^Evans v. Federal Commu¬ 
nications Commission, 113 P.2d 166, 
72 App.D.C. 159. 

26. D.C.—Evans v. Federal Commu¬ 
nications Commission, supra. 

30. U.S.—Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 .S.Ct 1097, 837 
US. 265, 92 L.Ed. 1353. 

Right of licensee to oral argument 
see infra § 309. 

31. D.C,—^Tri-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 664, 68 APP-D.C. 
292. 

32. D.C.—Tri-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

313 


Hearsay testimony held inadmisslb^le 
D C.—Tri-State Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, supra. 

33. Opportunity to cross-examine 
In proceedings by two Applicants 

for permits, taking of depositions by 
one without notice to other will re¬ 
quire reviewing court to set aside 
commission’s order, where deposi¬ 
tions are in any respect material; 
but there was no denial to individual 
applicant of opportunity to cross-ex¬ 
amine witnesses whose depositions 
were taken by corporate applicant, 
where written notice of original pro¬ 
posed date of taking depositions was 
given individual applicant’s counsel, 
and there was no evidence that sub¬ 
sequent date at which depositions 
were actually taken was without due 
notice to counsel.—Stuart v. Federal 
Communications Commission, 106 F. 
2d 788. 70 App.D.C. 266. 

34 . D.C.—Black River Valley Broad¬ 
casts V. McNinch, 101 F.2d 236, 69 
App.DC, 311, certiorari denied 69 
'S.Ct 793. 307 U.S. 623, 83 L.Ed. 
1501—ISouthland Industries v. Fed¬ 
eral Communications Commission, 
99 F,2d 117, 69 App.D.C, 82. 

Petition for rehearing as staying pro¬ 
ceedings see infra § 309. 

35. D.C.—'Black River Valley Broad¬ 
casts V. McNinch, 101 F.2d '236, 69 
App,DC. 311, certioraid denied 59 
S.Ct. 793, 307 U.S. 623, 83 L Ed, 
1601—Southland Industries v. Fed¬ 
eral Communications Commission, 
99 F.2d 117, 69 App.D.C. 82. 

36. D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra. 
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miss such a petition without consideration, but is 
required to act on it.^*^ The rig-ht to a rehearing 
should be availed of by aggrieved persons both 
for their own protection*^ and in order to afford 
opportunity to the commission to correct errors 
or to hear newly discovered evidence before an 
appeal.39 The use of rehearing as an adminis¬ 
trative remedy should not -be discouraged, but should 
be encouraged, its function being not to supplant 
but to supplement that of appellate review.'*^ 
Whether a petition for rehearing should be filed 
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in a particular case must be decided on the mer¬ 
its as each case arises. ^2 

Under the statute granting the commission au¬ 
thority to hold a rehearing after any decision or 
order, the commission has, by implication, author¬ 
ity to reconsider a decision, order, or requirement 
made within the period allowed for appeal,^3 and it 
has further power, within that period, to entertain 
a motion to reconsider a denial of an application 
for a rehearing.^^ 


B. STATION LICENSE OR PERMIT 


§ 302. In General 

A license is required for the operation of a radio 
broadcasting station. The power to license Is within 
the exclusive Jurisdiction of the Federal Communications 
Commission; but its discretion as to grant or denial is not 
absolute and may not be arbitrarily or capriciously exer¬ 
cised. 

No person is permitted to use or operate a radio 
broadcasting station except pursuant to a license 


granted under the provisions of the Federal Com¬ 
munications Act.Under the act, the power to 
license a radio station is within the exclusive ju¬ 
risdiction of the Federal Communications Commis- 
sion.^3 xhe issuance of licenses under such stat¬ 
utory authority is not invalid as an improper dele¬ 
gation of inalienable regulatory power of con¬ 
gress and a court will not assume supervisory 


37. D.C.—Black Kiver Valley Broad¬ 
casts V. McN'mch, 101 F.2d 235, 69 
App.I>.C. 311, certiaran denied 59 
act. 793, 307 U.'S. 623, 83 L.Ed. 
1591—.Southland Industries v. Fed¬ 
eral Communications Commission, 
99 P.2d 117, 69 AppD.C. 82. 
X^efnsal to act is arbltraary and oa- 
priciOTts action and improvident exer¬ 
cise of power.—^Southland Industries 
V. Federal Communications Commis¬ 
sion, supra. 

38- D.C—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra. 

39. D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra—Saginaw Broadcasting 
Co. V. Federal Communications 
Commission, 96 F.2d 664, 68 App. 
D.C. 282, certiorari denied Gross v. 
Saginaw Broadcasting Co., 69 S.Ct. 
72, 306 U.S. 6*13, 83 L.Ed. 391. 

40. D.C.—ISouthland Industries v. 
Federal Communications Commis^ 
Sion, 99 F.2d 117, 69 App.D.C. 82. 

41. D.C.—ISouthland Industries v. 
Federal Communications Commis¬ 
sion, supra—Sag^inaw Broadcasting 
Co. V. Federal Communications 
Commission, 96 F.2d 664, 68 App.D. 
C. 282, certiorari denied Gross v, 
Saginaw Broadcasting Co., 69 S.Ct. 
72, 305 U.S, 613, 83 L.Ed. 391. 

42. D.C.—'Southland Industries v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. 82. 

43- D.C.-—Albertson v. Federal Com¬ 
munications Commission, 182 F.2d 
397, 399, 87 U.S.App.D.C. 39. 

Time for appeal see infra § 315 e. 

"'The power to reconsider is inher¬ 
ent in the power to decide.”—Albert¬ 


son V. Federal Communications Com¬ 
mission, supra. 

44. D.C.—^Albertson v. Federal Com¬ 
munications Commission, supra. 

Reason for rule 

Within such period, Jurisdiction 
over the contested order remains 
with the commission.—^Albertson v. 
Federal Communications Commis¬ 
sion, supra. 

45. U.»S.—U. S. V. Betteridge, D.C. 
Ohio, 43 F.Supp, 63. 

D.C.—Yankee ISTetwork v. Federal 
Communications Commission, 107 
P2d 212, 71 App.D.C. 11. 

Pa—Summit Hotel Co. v. NTational 
Broadcasting Co., 8 A.2d 302, 336 
Pa. 182, 124 A.D.R. 968. 

Prior act regulating radio broad¬ 
casting prohibited operation of intra¬ 
state station without license in man¬ 
ner which interfered with reception 
of radio communications from li¬ 
censed interstate stations.*—IT. S. v. 
Gregg, D.C.Tex., 6 F.Supp. 848. 

46- D.C.—^Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 106 F,2d 36, 70 App. 
D.C. 157, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Pottsville Broadcasting Co., 
60 S.Ct. 437, 309 U.S. 134, 84 L.Ed. 
666 . 

Neb.—Johnson v. Radio Station 
WOW, 14 N.W,2d 666, 144 Neb. 406, 
denying rehearing 13 N.W.2d 566, 
14'4 Neb, 40‘6, reversed on other 
grounds Radio Station WOW v. 
Johnson, 66 S.Ct. 1476, 326 U.S. 120, 
89 L,Ed. 2092, conformed to John¬ 
son V. Radio Station WOW. 19 N. 
W.2d 863. 146 Neb. 429, motion de¬ 
nied 66 S.Ct. 11. 
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Biscretion. to grant or refuse 
D.C.—'Sunshine Broadcasting Co. v. 

Fly. D.C.D.C.. 33 F.Supp. 660. 
Implied authprity 

The power of the commission to 
grant or withhold licenses in the 
public interest implies a grant of au¬ 
thority to employe all the necessary 
or appropriate means to discharge 
the powers conferred, 

U.S.—American Broadcasting Co. v. 

U. S , D.C.N.Y., 110 F.Supp. 374. 

D.C.—Stahlman v. Federal Communi¬ 
cations Commission, 126 F.2d 124,. 
76 U.S.App.D.C. 176. 

XTuder former statute, questions 
concerning use of frequency on which 
radio station was broadcasting were 
matters for determination of Federal 
Radio- Commission, which was licens¬ 
ing authority.—U. S. v. Gregg, D.C. 
Tex., 6 F.Supp. 848, 

Temporary license 

Former Federal Radio Commission 
had power to issue temporary li¬ 
cense to radio station subject to ac¬ 
tion commission might take on hos¬ 
tile application,—^Federal Radio Com¬ 
mission V. Nelson Bros. Bond & 
Mortgage Co. (Station WIBO), App. 
D.C., 63 act, 627, 289 UJS. 266, 77 U 
Ed. 1166, 89 A.L.R, 406, rehearing de¬ 
nied 64 S.Ct 866, two cases, 292 U.S. 
613, 78 UBd. 1472, and Federal Radio 
Commission v. North Shore Church 
(Station WPOC) 64 S.Ct 866, two 
cases, 292 U.S, 613, 78 UEd. 1472, 

47- U.S.—^U, S. V. American Bond & 
Mortgage Co., D.C.Ill,, 31 F.2d 448, 
affirmed, C.C.A, American Bond & 
Mortgage Co. v. U. a, 62 F.2d 318, 
certiorari denied 52 S.Ct. 311, 285 
U.S. 638. 76 UEd. 981. 
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control of questions of policy in the granting of per¬ 
mits for the construction of radio broadcasting 
stations,^® but will leave such matters wholly in 
the hands of the Federal Communications Commis- 
■sion, as clearly intended by statute.^^ However, 
the discretion which the Federal Communications 
Commission is directed, by statute, to exercise as 
to granting or denying licenses or permits is not 
absolute^o or uncontrolled,and may not be ar¬ 
bitrarily or capriciously,^2 qj. unconstitutionally,^3 

-exercised, although the fact that the evidence is 
susceptible of conclusions other than those drawn 
from it by the commission is not determinative as 
■showing that its findings were arbitrary or capri- 
'cious,^^ and it is not material that the court might 
have arrived at other conclusions.^^ The commis¬ 
sion, in passing on an application, must carefully 
consider the evidence before it.^^ 

The statutory power of the regulatory body to 
make orders with respect to radio broadcasting sta¬ 
tion licenses is subject to the rule that administra¬ 
tive orders, quasi judicial in character, are void if 
a hearing was denied, if that granted was inade¬ 


quate or manifestly unfair, if the finding is con¬ 
trary to the indisputable character of the evidence, 
or if the facts found do not, as a matter of law, 
support the order made.57 A statutory requirement 
that applicant for a station license shall waive any 
claim to use of particular frequency or of the ether 
is not invalid as an interference with vested rights 
acquired by previous use.^s The denial of a license 
to an applicant is not a punishment for a crime.^^ 

Fair distribution of radio service. Under the 
Federal Communications Act, 47 U.S.C.A. § 307 
(b), providing that in considering applications for 
licenses, and modifications and renewals thereof, 
when and insofar as there is demand for them, the 
Federal Communications Commission shall make 
such distribution of licenses, frequencies, hours of 
operation, and power among the several states and 
communities as to provide a fair, efficient, and equi¬ 
table distribution of radio service to each of them, 
the commission must take cognizance of every fea¬ 
ture of existing service in the broadest sense.®® 
Decisions under earlier versions of this statute are 
summarized in the note.®^ 


48. D.C.—^Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 98 F,2d 288, 69 App 
D.C. 7. 

49. B.C.—^Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 288, 69 App.B. 

C. 7. 

SO- DC.—^Yankee Network v. Feder¬ 
al Communications Commission, 
107 F.2d 212, 71 App DC. 11—Heit- 
meyer v. Federal Communications 
Commission, 95 F,2d 91, 68 App.D.C. 
180. 

OSzerciso according to fair and legal 
considerations 

DC—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 179 F.2d 437, 85 U.S.App.D.C. 
343. 

51. D.C.—Pottsville Broadcasting 
Co. v Federal Communications 
Commission, 105 F.2d 36, 70 App. 

D. C. 157, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Pottsville Broadcasting Co., 
€0 S.Ct. 437, 309 TJ.S, 134, 84 L.Ed. 
656. 

52- D.C.—WOKO, Inc., v. Federal 
Communications Commission, 163 
F.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds Federal 
Communications Commission v. 
WOKO, Inc., 67 iS Ct. 213, 329 U.S. 
223, 91 LBd. 204—Heitmeyer v. 
Federal Communications Commis¬ 
sion, 95 F.2d 91, 68 App.D.C. 180. 
The criterion of pnhlio convenienoe, 
interest, or necessity was net intend¬ 
ed to permit the commission to deny 


licenses arbitrarily,—(Mansfield Jour¬ 
nal Co, (FM) V. Federal Communica¬ 
tions Commission, CA,D.C., 180 F.2d 
28, 86 U.S.AppD.C. 102. 

53. DC.—WOKO, Inc., v. Federal 
Communications Commission, 153 
F.2d 623, 80 U.S App.D.C. 333, re¬ 
versed on other grounds Federal 
Communications Commission v. 
WOKO, Inc,, 67 'S.Ct. 213, 3’29 U.S. 
223, 91 L.Ed. 204. 

54. D.C—Yankee Network v. Feder¬ 
al Communications Commission, 
107 F.2d 212, 71 App.D.C. 11. 

55. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
supra. 

56. D.C.—Saginaw Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 6'54, 68 App.D.C. 
282, certiorari denied Gross v. Sag¬ 
inaw Broadcasting Co., 59 S.Ct. 72, 
305 U.iS. 613, 83 L.Ed. 391. 

The fuxLddou of weighing the evi¬ 
dence has been intrusted by congress 
to the commission, in order that tech- 
moal controversies may be deter¬ 
mined on the facts by a body of ex¬ 
perts.—Saginaw Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 96 F.2d 554, 68 App.D.C. 282, 
certiorari denied Gross v. Saginaw 
Broadcasting Co., 69 S.Ct. 72, 305 U.S. 
613, 83 L.Ed. 391. 

67- U.S.—White v. Federal Radio 
Commission, D.O.Ill., 29 F.2d 113. 

62 C.J. p 302 note 34. 

58. U.tS.—White v. Federal Radio 
Commission, supra. 

315 


59. U.S.—^American Broadcasting 

Co. V. U. (S, D.C.N.Y., 110 F.Supp. 
374. 

D.C.—Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 F.2d 28, 86 U.S.App.D.C. 
102 . 

60- D.C.—^Easton Pub. Co. v. Federal 
Communications Commission, 175 
F.2d 344, 85 U.S App.D.C. 33. 

61- Eg.uality of service or opportuni¬ 
ty; types of stations 

(1) Commission had duty to es¬ 
tablish and maintain, if possible, 
equality of broadcasting service 
among different zones, and states 
within zones, according to popula¬ 
tion.—^WHB Broadcasting Co. v. Fed¬ 
eral Radio Commission, 66 F.2d 311, 
61 App.D.C. 14. 

(2) Concern of congress In passage 
of acts was not mathematical divi¬ 
sion or geographical delimitation, but 
reasonable equality of opportunity in 
radio transmission and reception, 
which Involved equitable distribution 
as between zones and as between 
states; requirement of fair and equi¬ 
table allocation of licenses, wave 
lengths, time for opemtion, and sta¬ 
tion power to each state within each 
radio zone did not require equality 
between states with respect to every 
type of sta4?ion.—^Federal Radio Com¬ 
mission V. Nelson Bros. Bond & Mort¬ 
gage Co. (Station WIBO), App.D.C., 
63 S.Ct. 627, 289 U.S. 266, 77 L.Ed. 
1166, 89 A.L.B, 406, rehearing denied 
54 S.Ct. 856, two cases, 292 U S. 613, 
78 L Ed. 1472 and Federal Radio Com¬ 
mission V. North Shore Church (Sta* 
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A special service authorization to operate a sta¬ 
tion on a certain frequency is within the power of 
the Federal Communications Commission to grant.^- 
So, such an authorization, permitting temporary op¬ 
eration on a frequency other than that specified in a 
station’s license is not illegal per se as being out¬ 
side the commission’s authority.®^ 

Absence of technological objections. The licens¬ 
ing function of the Federal Communications Com¬ 
mission cannot be discharged merely by finding that 
there are no technological objections to the grant¬ 
ing of a license.®^ 

Extension of time for construction. In view of 
a statutory provision that no license for operation 
of a radio station shall issue unless a permit for 
the construction has been granted on specified writ¬ 
ten application and that the permit shall be auto¬ 
matically forfeited for failure to complete the con¬ 
struction within the specified time unless such fail¬ 
ure is due to uncontrollable causes, a reasonable ex¬ 
tension of the time for construction may be allowed 
when the failure to complete the work on time is 
due to uncontrollable causes.So, also, under a 
statutory provision that on completion of the con¬ 
struction of a radio station under a permit, when it 
is shown that all terms and obligations in the ap¬ 


plication and permit have been met and that no 
new cause has arisen since the granting of the per¬ 
mit as making operation of the station against pub¬ 
lic interest, a license shall be issued, the fact that 
another broadcasting station exists, known to the 
regulating body when granting the permit for con¬ 
struction, does not prevent granting the extension 
of time for construction.®® 

Injunction against broadcasting without license. 
The United States has been held authorized to en¬ 
join the operation of a radio broadcasting station 
without a license.®7 In a suit for such injunction, 
an allegation of the answer negativing an inten¬ 
tion to violate the law, and stating that the sta¬ 
tion is not a commercial venture, but renders val¬ 
uable public service free of charge, is subject to a 
motion to strike as not constituting a defense.®8 In- 
a suit to enjoin broadcasting without a station li¬ 
cense, invalidity of an order of the regulatory body 
denying such license cannot be considered.®^ 

§ 303. Nature of License; Rights of Licen¬ 
sees 

A broadcasting license creates no vested or Inde¬ 
feasible property right, and a license may be granted 
despite resulting Interference with, or economic injury 


tion WPCC), 54 S Ct. 856, two cases, 
292 U.S. 613, 78 L Ed. 1472. 

Statute laeld valid 

D.C.—Durham Life Ins. Co. v. Feder¬ 
al Radio Commission, 65 F.2d 537, 
60 App.D.C. 375. 

Q-eneral orders held valid 
U.'S.—Federal Radio Commission v. 
Nelson Bros. Bond & Mortgrage Co. 
(Station WIBO), App.D.C., 53 S.Ot. 
627, 289 U.S 266, 77 L.Ed. 1166, 89 
A.L.R 406, rehearing: denied 54 S. 
Ct. 856, two cases, 292 U.S. 613, 78 
L.Ed. 1472, and Federal Radio Com¬ 
mission V. North Shore Church 
(Station WPCC), 64 S.Ct 866, two 
cases, 292 UiS. 613, 78 L.Ed. 1472. 
D.C.—Durham Life Ins. Co v. Feder¬ 
al Radio Commission, 66 F.2d 637, 
60 App.D.C. 376. 

Changre of general reall^ocation 
Commission was not bound to 
maintain greneral reallocation of 1928 
where it appeared that fair and equi¬ 
table distribution made change nec¬ 
essary,—^Federal Radio Commission 
V. Nelson Bros. Bond & Mortgage Co. 
(Station WIBO), App.D.C., 63 S.Ct. 
627, 289 U.S. 266, 77 L Ed. 1166, 89 A. 
L.R. 406, rehearing denied 64 S.Ct. 
866, two cases, 292 U.S, 613, 78 L.Ed. 
1472, and Federal Radio Commission 
V. North Shore Church (Station 
WP(X:), 64 S.Ct. 856, two cases, 292 
U.S. 613, 78 L.Ed. 1472. 

Power to delete' stations 

Commission had power to delete 


existing radio stations where neces¬ 
sary to fair and equitable allocation 
of licenses, wave lengths, time for 
operation, and station power to each 
of the states within each zone: pow¬ 
er of commission to delete radio sta¬ 
tions was applicable to apportion¬ 
ment between states in a zone as 
well as between zones.—^Federal Ra¬ 
dio Commission v. Nelson Bros. Bond 
& Mortgage Co. (Station WIBO), 
App.D.C., 53 S.Ct. 627, 289 U.S. 266, 
77 L.Ed. 1166, 89 A.L R. 406, rehear¬ 
ing denied 54 -S.Ct. 856, two cases, 
292 U.S. 613, 78 L.Ed. 1472, and Fed¬ 
eral Radio Commission v. North 
Shore Church (Station WPCC), 64 S. 
Ct. 856, two cases, 292 U.S. 613, 78 L. 
Ed. 1472. 

Statute held not violated 
D.C.—Eastland Co. v. Federal Com¬ 
munications Commission, 92 F.2d 
467, 67 App.D.C. 316, certiorari de¬ 
nied 68 S.Ct. 120, 302 U.S. 735, 82 
LEd. 368—Congress Square Hotel 
Co. V. Federal Communications 
Commission, 92 F.2d 467, 67 App. 
D.C. 316, certiorari denied 68 S.Ct. 
120, 302 U.S. 735, 82 L.Ed. 668— 
Magnolia Petroleum C?o. v. Federal 
Communications Commission, 76 P, 
2d 439, 64 App.D.C. 189, 

62, D C.—^American Broadcasting 

Co. v. Federal Communications 
Commission, 191 F.2d 492, 89 U.S. 
App.D.C. 298. 


I 63. D.C.—^American Broadcasting 
Co. V. Federal Communications 
Commission, supra 
Successive authorizations 

Right to claim error in granting 
successive authorizations was held 
not waived; orders of commission, 
granting authorizations would be re¬ 
versed where successive authoriza¬ 
tions had been granted over a period 
of ten years, and commission would 
be ordered to dispose of proceedings 
promptly.—^American Broadcasting 
Co. V, Federal Communications Com¬ 
mission, supra 

64. U.S.—^National Broadcasting Ca 
V. U, S., N.T., 63 S.Ct 997, 319 U.S. 
190, 87 L.Ed. 1344, 

65. D.C.—'Richmond Development 

Corporation v. Federal Radio Com¬ 
mission, 35 F.2d 883, 69 App.D.C. 
113. 

66. D.C,—Richmond Development 

Corporation v. Federal Radio Com¬ 
mission, supra 

67- U.S.—U. iS. V. Gregg, D.C.Tex., 5 
F.Supp. 848. 

68. U.S.—U. S. V, Gregg, supra 

88. U.S.—U, S. V, American Bond & 
Mortgage Co., D.C.IIL, 31 P.2d 448, 
affirmed, C.C.A., American Bond St 
Mortgage Co. v. U. IS., 62 F.2d 318, 
certiorari denied 62 S.Ct 811, 285 
U.S. 688, 76 L.Bd. 93L 
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to, existing stations; but a license Is a thing of value, 
and the equities of existing stations should be considered. 

While the Federal Communications Act recog¬ 
nizes the private interest of licensees,"^® a radio 
station broadcasting license does not, under the 
statute, confer an unlimited or indefeasible prop¬ 
erty right indeed, the policy of the act is clear 
that no person is to have anything in the nature 
of a property right as a result of the granting of 
a license,and it is not the purpose of the act to 
protect the licensee against competition, but to pro¬ 
tect the public,*^3 although the question of competi¬ 
tion between an existing station and a proposed 
one is not to be entirely disregarded in determin¬ 
ing whether to grant a license.*^^ A license is per¬ 
missive only;'^^ it is a permissive grant of a priv¬ 
ilege,*^® and creates no vested property right in 


the licensee it is merely a permit to serve the 
public and not a duty to do so.*^^ So, in appropri¬ 
ate cases, licenses may be granted despite result¬ 
ing interference with existing stations.*^^ Eco¬ 
nomic injury to a licensee can be relevant on the 
issue of public interest;®® the Federal Communi¬ 
cations Commission may grant a license to a com¬ 
petitor even though it results in an economic in¬ 
jury to an existing station and such resulting 
injury is not in and of itself, and apart from con¬ 
siderations of public convenience, interest, or ne¬ 
cessity, an element which the commission must 
weigh, and as to which it must make findings, in 
passing on an application for a broadcasting li- 

cense.®2 

On the other hand, the right under a license for 


70- U S.—Federal Communications 

Commission v. Pottsville Broad¬ 
casting Co., App.D C , 60 tS.Ct. 437, 
309 U.S. 134, 84 L Ed. 656. 

D.C.—L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
F.2d 793, 83 U.S.App D C. 176. 
Bights as statutory 

The rights and equities of licensees 
are statutory in character.—Yankee 
Network v. Federal Communications 
Commission, 107 F.2d 212, 71 App. 
D.C. 11. 

71. D.C.— h. B Wilson, Inc. v. Fed¬ 
eral Communications Commission, 

1 170 F.2d 793, 83 XJ.S.App.D.C. 176. 

i;imlta.tio3is on. right 

(1) The right is limited In time 
and quality by the terms of the li¬ 
cense and is subject to suspension, 
modification, or revocation in the 
public intere-s-t.—E. B. Wilson, Inc , v. 
Federal Communications Commis¬ 
sion, supra. 

(2) Under the act, a license does 
not vest In licensee any right to op¬ 
erate station, or any right in use of 
frequencies designated in license, be¬ 
yond the terms thereof, or in any 
manner other than authorized there¬ 
in —^WOKO, Inc, V. Federal Commu¬ 
nications Commission, 163 F.2d 623, 
80 US.App.DC. 333, reversed on oth¬ 
er grounds 67 iS.Ot 213, 329 U.S. 22i3, 
91 L.Ed. 20-4. 

72. U.S.—^Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, App.D.C., 66 S.Ct. 148, 326 U. 
S. 327, 90 L.Bd. 108—Federal Com¬ 
munications Commission v. Sand¬ 
ers Bros. Radio Station, App.D C., 
60 IS.Ct 693, 309 U.S. 470, 642, 84 L. 
Ed. 869, 1037. 

D C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, in F.2d 492, 89 U.S.App.D.C. 
298. 

XilmltatioiL of time 

Licenses are limited to a maximum 
of three yeara^ duration. — 


Communications Commission v, 
Sanders Bros. Radio Station, App.D. 
C, 60 S.Ct. 693, 309 U.S. 470, 642, 84 
L.Ed. 869, 1037. 

Contrary view 

The granting of a license by the 
commission creates a highly valuable 
property right which, while limited 
in character, nevertheless provides 
the basis on which large investments 
of capital are made and large com¬ 
mercial enterprises are conducted—^ 
Yankee Network v. Federal Commu¬ 
nications Commission, 107 P.2d 212, 
71 App.D.C. 11. 

73. U.S.—^Federal Communications 
Commission v. Sanders Bros. Radio 
Station, App.B.C., 60 S.Ct 693, 309 
U.S. 470, 642, 84 EEd 869, 1037. 

74. U.S—^Federal Communications 
Commission v. 'Sanders Bros. Radio 
Station, supra. 

75. D.C.—^Pottsville Broad caustmg 

Co. V. Federal Communications 
Commission, 105 F2d 36, 70 App. 
DC 157, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Pottsville Broadcasting Co., 
60 S.Ct. 437, 309 U.S. 134, 8'4 L.Ed 
656. 

76. Neb.—Johnson v. Radio Station 
WOW, 14 N.W.2d 666, 144 Neb. 406, 
reversed on other grounds Radio 
Station WOW v. Johnson, 65 S.Ct. 
1476, 326 U.S. 120, 89 L.Ed. 2092, 
conformed to Johnson v. Radio 
Station WOW, 19 N.W.2d 863, 146 
Neb. 429', motion denied 66 S Ct. 11. 

77. Neb.—Johnson v. Radio Station 
WOW, 14 N.W.2d 666, 144 Neb. 406, 
reversed on other grounds Radio 
Station WOW v. Johnson, 66 S.Ct. 
1476, 326 U.'S. 120, 89 L.Ed. 2092, 
conformed to Johnson v. Radio Sta¬ 
tion WOW, 19 N.W.2d 863, 146 Neb. 
4'29, motion denied 66 S.Ct. 11. 

Interest in. frequency 

No licensee obtains any vested in¬ 
terest in any frequenqy, 
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U.S.—^Ashbacker Radio Corp. v. Fed¬ 
eral Communications Commission, 
App.DC., 66 set. 148, 326 U.S. 327, 
90 LEd 108. 

D.C—American Broadcasting Co. v. 
Federal Communicatio-ns Commis¬ 
sion, 191 F.2d 492, 89 U.S.App.D.C. 
298. 

78. US.—Radio (Station WOW v. 
Johnson, Neb., 65 S.Ct. 1475, 326 
US. 120, 89 LEd 2092, conformed 
to Johnson v. Radio Station WOW, 
19 N.W.2d 853, 146 Neb. 429, mo¬ 
tion denied 66 S.Ct. 11. 

79. D.C.—Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, 202 F2d 298, 91 U.S.App.D.C. 
72. 

80. D.C.—Colorado Radio Corp. v. 
Federal Communications Commis¬ 
sion, 118 F.2d 24, 73 APP-I>.C. 225. 

81. U.iS.—^Regents of University 
System of Ga. v. Carroll, Ga., 70 S. 
Ct. 370, 338 U.S. 586, 94 L.Ed. 363. 

Reason for rule 

The licensee receives no rights in 
the channel beyond the terms of the 
license.—^Regents of University Sys¬ 
tem of Ga, V. Carroll, supra. 

Mere loss of profit to an existing 
radio station would not be adequate 
basis for denying license to proposed 
station,—^Democrat Printing Co. v. 
Federal Communications Commission,. 
202 F.2d 298, 91 U.S.App.DC. 72. 

82- U.S.—Federal Communications 

Commission v. Sanders Bros. Radio. 

I Station, App.D.C, 60 iS.Ot. 693, 309* 
U.S. 470, 642, 84 L.Ed. 869, 1037. 

Reason for rule 

If such economic loss were a valid 
reason for refusing a license, this 
would mean that the commission's 
function is to grant a monopoly in 
the field of broadcasting, a result 
which the act itself expressly nega¬ 
tives.—^Federal Communications 

Commission v. Sanders Bros. Radio 
1 Station, supra. 
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a definite term to conduct a broadcasting business 
requiring substantial investment is more than a 
mere privilege or gratuity the license is a thing 
of value to the person to whom it is issued,and 
a business conducted under it may be the subject of 
injury and valuable rights and investments made 
in reliance on a license should not be destroyed ex¬ 
cept for the most compelling reasons.^® So, while 
the Federal Communications Commission is not re- 
•quired to give the owner of an existing station, be¬ 
cause of the primacy of his grant, priority over an 
applicant for a new station,the Federal Com¬ 
munications Act clearly contemplates that consid¬ 
eration shall be given to the equities of existing 
"Stations,and they are not to be the victims of offi¬ 
cial favoritism.^9 In any case where it is shown 
that the effect of granting a new license will be 
to defeat the ability of the holder of the old li¬ 
cense to carry on in the public interest, the appli¬ 
cation should be denied,unless there are over¬ 
weening reasons of a public nature for granting 
itj^i and the case is the stronger where neither 


licensee would be financially able to render ade¬ 
quate service.92 The test as to whether a new 
license should be granted or the owner of an exist¬ 
ing station permitted to enlarge or extend its fa¬ 
cilities should be the character and quality of serv¬ 
ice, having due regard in the distribution on this 
basis to the equities of existing stations.^^ 

A special service authorisation to operate a sta¬ 
tion on a certain frequency is a form of license. 

The remedies of licensees are statutory in char- 
acter.9'5 

§ 304. Public Interest, Convenience, or Ne¬ 
cessity 

The statutory policy as to the Issuance of licenses Is 
the protection of the public Interest, which licensees must 
serve in operating their stations; and the Federal Com¬ 
munications Commission, In acting on licenses, must ap¬ 
ply the criteria determining public convenience, interest, 
and necessity. 

No radio broadcasting license may be granted un¬ 
less the licensee serves the public interest and 


s83. D.C.— It. B. Wilson, Inc, v. Fed¬ 
eral Communications Commission, 
170 F.2d 793, 83 U.S.App.D C. 176. 
^4. D.C,—^Li. B. Wilson, Inc., v. Fed¬ 
eral Communications Commission, 
supra- 

85. D.C.— 'll. B. Wilson, Inc., v. Fed¬ 
eral Communications Commission, 
supra. 

Protection, of licensees 

Since the purpose of the Communi¬ 
cations Act is to secure the use of 
the channels of radio communication 
by private licensees under a competi¬ 
tive system, those licensees must be 
protected in that use, not merely 
from unlicensed stations and unli¬ 
censed operators, but from improper 
activities of licensed stations and op¬ 
erators and from arbitrary action by 
the commission itself in the exercise 
of its regulatory power.—^Yankee 
Network v. Federal Communications 
Commission, 107 P.2d 212, 71 Aj^p.D.C, 
11 . 

86. D.C.—Churchill Tabernacle v. 
Federal Communications Commis¬ 
sion, 160 F.2d 244, 81 U.SApp.D.C. 

411. 

87. D.C.—^Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 P.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 L.Bd. 869, 1037. 

Prioarity* to enlarge or eartend facili¬ 
ties 

D.C.—^Pulitzer Pub, Co. v. Federal 
Communications Commission, 94 
F,2d 249, 68 App.D.C. 124. 


88. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
107 P.2d 212, 71 App.D.C, 11—Sand¬ 
ers Bros. Radio Station v. Federal 
Communications Commissio-n, 106 
F.2d 321, 70 App D.C. 297, reversed 
on ether grounds Federal Commu¬ 
nications Commission v. Sanders 
Bros. Radio Station, 60 S.Ct 693, 
309 U.S. 470, 642, 8’4 L.Ed. 869, 1037 
—Pulitzer Pub. Co. v. Federal Com¬ 
munications Commission, 94 F.2d 
249, 68 App.D.C. 124. 

Weight of evidence as to these 
equities was for determination of for¬ 
mer Federal Radio Commission in ex¬ 
ercising its authority to make a “fair 
and equitable allocation.”—Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO), App.D.C., 63 S.Ct. 627, 636, 
289 U.S. 266, 77 DEd. 1166, 89 A,L.R. 
406, rehearing denied 64 S.Ct. 856, 
two cases, 292 U.S. 613, 78 DEd. 1472, 
and Federal Radio Commission v. 
North Shore Church (Station WPCC), 
54 S.Ct. 856, two cases, 292 U.S. 613, 
78 L.Ed. 1472. 

89. D.C.—^Yankee Network v. Feder¬ 
al Communications Commission, 
107 P.2d 212, 71 App.D.C. 11. 

90. D.C.—^Pulitzer Pub. Co. v. Feder¬ 
al Communications Commissions, 
94 P.2d 249, 68 App.D.C. 124. 

Financial impossibility 
D.C.—^Democrat Printing Co. v. Fed¬ 
eral Communications Commission, 
202 P.2d 298, 91 U.S.App.D.C. 72. 

91. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C, 297, reversed on other grounds 
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Federal Communications Commis¬ 
sion V. Sand:ers Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 L.Ed. 869, 1037—Great Western 
Broadcasting Ass’n v. Federal 
Communications Commission, 94 
P.2d 2'44, 68 App.D.C. 119. 

92. D.C.—Sanders Bros. Radio Sta¬ 

tion V. Federal Communications 
Commission, 106 P.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Station, 
60 S.Ct. 69-3, 309 U.S. 470, 642, 84 
L.Ed, 869, 1037—Great Western 

Broadcasting Ass’n v. Federal Com¬ 
munications Commission, 94 F.2d 
944, 68 App.D.C. 119. 

93. D.C.—Pulitzer Pub. Co. v. Feder¬ 
al Communications Commission, 
9'4 F.2d 249, 68 App.D.C. 124. 

94. D.C.—^American Broadcasting 
Co. V. Federal Communications 
Commission, 191 F.2d 492, 89 U.B. 
App.D.C. 298. 

95. D.C.—Yankee Network v. Feder^ 
al Communications Commission, 
107 F.2d 212, 71 App.D.C. 11. 

Zii47e3rveiitioxL; rehearing 

(1) The use of the procedural de¬ 
vices of intervention and petition for 
rehearing, on an application to the 
commission, is not for purpose of 
creating rights, or interests, but for 
protecting existing rights and inter¬ 
ests.—^Yankee Network v. Federal 
Communications CTommission, supra 

(2) Rehearing generally see infra 
§ 309. 

95. Pa—Summit Hotel Co. v. Na¬ 
tional Broadcasting Co., 8 A.2d 302, 
Fa 182, 124 A-IaR. 968. 
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licensees have a duty to operate their stations so Commission is to be guided by the “touchstone'' 
as to serve the public interest,the station being of “public convenience, interest, or necessity,"^ 
deemed a trustee for the public.^^ The underlying which is the standard provided by law for the li- 
policy of the Federal Communications Act in con- censing of radio broadcasting stations,^ or the stat- 
nection with the issuance of licenses, is the secur- utory criterion under which the commission must 
ing and protection of the public interest.^^ In its act,3 so that the people may have the best possible 


action on licenses, the Federal 

97. U S —Massachusetts Universal- 
ist Convention v. Hildreth & Rog¬ 
ers Co., C.A.Mass, 183 F 2d 497— 
Mclntire v. Wm. Penn Broadcast¬ 
ing Co. of Philadelphia, C.C.A.Pa., 
151 P.2d 597, certiorari denied 66 
S.Ct. 530, 327 U.S. 779, 90 Li.Bd. 
1007. 

"‘Licensees have a positive unaual- 
ified responsibility of serving . . . 

[the public] interest as a matter of 
law.'’—^Voliva v. WCBD, Inc., 39 H.E. 
2d 686. 688, 313 Ill.App. 177. 

Radio frecinencles are in the public 
domain and must be employed by the 
licensee thereof in the Interest of the 
listening public.—^A Ibuquerque 
Broadcasting Co. v. Regents of NT. M. 
College of Agriculture and Mechanic 
Arts, D.C.N.M, 70 P.Supp. 198, af¬ 
firmed, Regents of H. M. College of 
Agriculture and Mechanic Arts v. Al¬ 
buquerque Broadcasting Co., C.C.A. 
N.M., 168 P.2d 900. 

98. U.iS.—Mclntire v. Wm. Penn 
Broadcasting Co. of Philadelphia, 
C.O.A.Pa., 161 P.2d 597, certiorari 
denied 66 'S Ct. 530, 327 TJ.S. 779, 90 
L.Ed. 1007. 

99. D.C.—WOKO, Inc. V. Pederal 
Communications Commission, 109 
F.2d 665, 71 App.D.C. 228. 

Ga.—Regents of Umversity System 
of Ga. V. Carroll, 60 S E 2d 808, 78 
Ga.App, 292, affirmed 70 S.Ct. 370, 
338 U.S, 686, 94 L Ed. 363. 
Preservation of competition 

The provision in the act expressing 
an intention to preserve competition 
in broadcasting does not authorize 
the Pederal Communications Com¬ 
mission to grant or deny an applica¬ 
tion, in any case, other than in the in¬ 
terest of the public.—^Yankee net¬ 
work V. Federal Communications 
Commission, 107 F.2d 212, 71 App. 
D.C. 11. 

In. granting licenses 

The “public interesf* with which 
the Federal Communications Com¬ 
mission is charged is that involved 
in granting licenses.—Radio Station 
WOW V. Johnson, Neb., 65 S.Ct. 1475, 
326 U.S. 120, 89 Li.Ed. 2092, conformed 
to Johnson v. Radio Station WOW, 
19 N.W.2d 863. motion denied 66 S. 
Ct. 11. 

1. U.S. — Regents of University Sys¬ 
tem of Ga. v. Carroll, Ga., 70 S.Ct. 
370, 338 U.S. 686, 9’4 LEd. 363— 
National Broadcasting Co., Inc., v. 
U. S., N.Y., 63 S.Ct 997, 319 U.S. 
190, 87 L-Ed. 1344—^Federal Com- 


Communications | radio service.*^ 

munications Commission v, Potts- 
ville Broadcasting Co., App.D.C, 
60 S.Ct 437, 309 U.S. 134, 84 L.Ed. 
6'56. 

D.C.—^American Broadcasting Co. v. 
Federal Commumcations Commis¬ 
sion, 191 P.2d 492, 89 U.S.App.D.C. 
298—Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 P.2d 28, 86 U.S.App.D.C. 
102—Bay State Beacon v. Federal 
Commumcations Commission, 171 
P.2d 826, 84 U.S.App.D.C. 216. 

2 . U.S.—National Broadcasting Co. 
V. U. S., N.Y., 63 S.Ct 997, 319 U. 
S. 190, 87 L.Ed. 1344. 

D.C.—WOKO, Inc., v. Federal Com¬ 
munications Commission, 153 F.2d 
623, 80 U.S.App.D.C. 333, reversed 
on other grounds Pederal Commu¬ 
nications Commission v. WOKO, 
Inc., 67 S.Ct 2'13, 329 U.S. 223, 91 
L.Ed. 204. 

Ga.—Regents of University System 
of Ga, v. Carroll, 60 S.E.2d 808, 78 
Ga.App. 292, affirmed 70 S.Ct 370, 
338 U.S. 586, 94 L.Ed. 363. 

"The interest convenience, and ne¬ 
cessity of the public is an essential 
test for the privilege of operating a 
radio station “—Bay State Beacon v. 
Federal Communications Commission, 
171 F,2d 826, 828. 84 US.AppD.O. 216 
—Black River Valley Broadcasts v. 
McNinch, 101 P.2d 235. 237, 69 App. 
D.C. 311, certiorari denied 69 S.Ct. 
793, 307 U.S. 623, 83 L.Ed. 1501. 

3. U.S.—Radio Station WOW v. 
Johnson, Neb., 65 S Ct 1475, 326 
U.S. 120, 89 L.Ed. 2092, conformed 
to Johnson v. Radio Station WOW, 
19 N.W.2d 853, 14-6 Neb. 429, motion 
denied 66 S.Ct 11. 

D.C.—^Easton Pub. Co. v. Pederal 
Communications Commission, 185 
P.2d 987, 87 US App.D.C. 344—Tn- 
State Broadcasting Co., Station 
KTSM, V. Federal Communications 
Commission, 107 F.2d 956, 71 App. 
D.C. 167—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, 105 F.2d 781, 70 App.D.C. 268 
—Courier Post Pub. Co. v. Federal 
Communications Commission, 104 
F.2d 213, 70 App.D.C, 80. 

AmoTuit of BiLStaiiilng time 
i The commission, in determining 
; whether public convenience or neces¬ 
sity would be subserved by granting 
application for permit for construc¬ 
tion of station, may inquire into 
amount of sustaining time a prospec¬ 
tive licensee purports to reserve if 
I granted a license, and such inquiry 
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The term “public interest, conven- 

does not contravene the First Amend¬ 
ment or constitute censorship pro¬ 
hibited by the Pederal Communica¬ 
tions Act.—Bay State Beacon v. Ped¬ 
eral Communications Commission, 
171 P.2d 826, 84 U.S.App.D.C. 216. 
Engineering standards; interference 
The commission’s engineering 
standards concerning radio broad¬ 
casting stations, and particularly the 
rule that new licenses may he issued 
if interfered-with area does not con¬ 
tain over ten per cent of the popula¬ 
tion living ill the interference-free 
area of an existing station, are not 
hard and fast rules, but the govern¬ 
ing criterion is the public interest.— 
Beaumont Broadcasting Corp. v. Ped¬ 
eral Communications Commission, 
202 P.2d 306, 91 U.S.App.D.C. 111. 
Reductioii of income insufficient 
A mere showing that the income of 
an existing station may be reduced 
if another station enters its field is 
not sufficient to justify commission’s 
refusal to grant new license.—Tri- 
State Broadcasting Co., Station 
KTSM V. Pederal Communications 
Commission, 107 F.2d 9'56, 71 App D.C. 
167. 

The commission is the only proper 
agency to decide these public ques¬ 
tions.—Bay State Beacon v. Pederal 
Communications Commission, 171 F. 
2d 826, 84 U.S.App.D.C. 216—Black 
River Valley Broadcasts v. McNinch, 
101 P.2d 235, 69 App.D.C. 311, cer¬ 
tiorari denied 59 S.Ct. 793, 307 U.S. 
623, 83 L.Ed. 1501. 

4 . Ga.—^Regents of University Sys¬ 
tem of Ga. V. Carroll, 60 S.E.2d 808, 
78 Ga.App. 292, affirmed 70 S Ct. 
370, 338 U.S. 686, 94 L.Ed. 363. 
Rendering of best practicable service 
An important element of public 
interest and convenience affecting is¬ 
sue of broadcasting license is ability 
of licensee to render best practicable 
service to the community reached by 
his broadcasts. 

U.S.—^National Broadcasting Co. v. 
U. S.. N.Y., 63 S.Ct. 997, 319 U.S- 
190, 87 L.Bd. 1344—Federal Com¬ 
munications Commission v. Sanders 
Bros. Radio Station, App D.C., 60i 

S.Ct. 693, 309 U.S. 470, 642, 84 L.Ed- 
869, 1037. 

D.C.—Mansfield Journal Co, (FM) v- 
Federal Communications Commis¬ 
sion, 180 P.2d 28, 86 U.S.APPDC. 
102—Federal Communications 

Commission v. Stahlman, D.C., 40 
P.Supp. 338, affirmed Stahlman v. 
Federal Communications Commis- 
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ience, or necessity” should not be given, in this 
connection, such a broad meaning as has been ap¬ 
plied to it elsewhere in the interpretation of public 
utility legislation.^ 

One applying to the Federal Communications 
Commission for permission to construct a new 
broadcasting station and to use, exclusively, the 
frequency now used by other stations in the same 
locality must clearly prove that the public interest, 
convenience, and necessity require such action.® 
A denial of a station license on the ground of public 
interest, convenience, or necessity is not a denial 
of free speech.'^ The public interest does not nec¬ 
essarily demand that all stations become commer- 
cial,8 or that none be supported by religious bod¬ 
ies,^ or that there be an equal division of time be¬ 
tween stations operating on one frequency in one 
locality, regardless of investments, commitments, 
and programs.^® 

Menace to air navigation. Public convenience, in¬ 
terest, and necessity require the denial of an ap- 
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plication for the construction of a radio broad¬ 
casting antenna which would menace air naviga- 
tion.i'^ 

§ 305. Renewal 

A license should be renewed only If renewal would 
be in the public interest, as indicated by such factors as 
the past conduct of the applicant, who has the burden of 
proof. 

There is no vested right in the continuance of a 
radio station license.^^ Under the Federal Com¬ 
munications Act, 47 U.S.C.A. § 307, at least once 
every three years the Federal Communications 
Commission must determine whether the renewal 
of a radio broadcasting license is in the public 
interest,i3 must judge by the standard of public 
convenience, interest, or necessity,^^ and may refuse 
to renew or reissue a license^® if the licensee has 
failed to act in the public interest;^® but the re¬ 
fusal cannot stand if the proper standards were 
not applied in reaching the conclusion that a re¬ 
newal would not serve the public interest, con¬ 
venience, or necessity.17 Generally speaking, the 


Sion, 126 F.2d 124, 75 U.S App D.C. 
176 

Ga,—Regents of University System 
of Ga. V. Carroll, 60 'SE2d 808, 78 
Ga,App. 292, aflarmed 70 iS.Ct. 370, 
3S8 U S 586, 94 L Ed. 363. 
Comparative considerations as to 
the services to be rendered govern 
the application of the standard of 
public interest, convenience, or ne¬ 
cessity.—^National Broadcasting Co. 
V. U S., N.Y., 63 S.Ct. 997, 319 U.S. 
190, 87 L.Ed. 1344. 

5. D.C—Pulitzer Pub Co. v. Federal 
Communications Commission, 94 F. 
2d 249, 68 App.U.O. 124. 

Beason for rule 

Power of congress has not been ex¬ 
tended to point of regulating rates 
for service, or establishment of rules 
requiring like service for entire pub¬ 
lic, or limiting profits on the basis 
of investment, or otherwise.—San¬ 
ders Bros. Radio Station v Federal 
Gommunications Commis.sion, 106 F. 
2d 321, 70 App,I>C. 297, reversed on 
other grounds Federal Communica¬ 
tions Commission v. Sanders Bros. 
Radio Station, 60 iS.Ct. 693, 309 U.S. 
470, 642, 84 L.Ed. 869, 1037—Pulitzer 
Pub. Co. V. Federal Communications 
Commission, 94 F.2d 249, 68 App.B.C. 
124. 

<6. D.C.—^Don Lee Broadcasting Sys¬ 
tem V. Federal Communications 
Commission, 76 F.2d 998, 64 App 
D.C. 228. 

7. U.S.—^National Broadcasting Co. 
V. U. S., ISr.T., 63 S.Ct. 997, 1014, 
319 U.a 190, 87 L.Ed. 1344. 

“The right of free speech does not 
Include . • • the right to use the 


f facilities of radio without a license."' 

—National Broadcasting Co. v. U. S , 

supra. 

8. D C.—Evangelical Lutheran "Syn¬ 
od of Missouri, Ohio, and Other 

States v. Federal Communications 
Commission, 105 F.2d 793, 70 App. 
DC. 270. 

9. D.C—Evangelical Lutheran Syn¬ 
od of Missouri, Ohio, and Other 

States V, Federal Communications 
Commission, supra. 

10. D.C.—^Evangelical Lutheran Syn¬ 
od of Missouri, Ohio, and Other 

States V. Federal Communications 
Commission, supra. 

11- D.C.—tSimmons v. Federal Com¬ 
munications Commission, 145 F.2d 
678, 79 U.'S.App.D.C. 264. 

12 . U.S —Federal Communications 

Commission v. Sanders Bros. Radio 
Station, App.DC., 60 »S.Gt. 693, 309 
US. 470, 642, 84 L.Ed. 869, 1037. 

D.C.—WOKO, Inc., v. Federal Com¬ 
munications Commission, 153 F.2d 
623, 80 U.S.App.DC. 333, reversed 
on other grounds Federal Commu¬ 
nications Commission v. WOKO, 
Inc., 67 S.Ct 213, 339 U.S. 223, 91 
L.Ed. 204. 

13 . U.S.—^Massachusetts Universal- 
ist Convention v. Hildreth & Rog¬ 
ers Co,, C.A.Ma5S., 183 F.2d 497. 

14 . U S.—^Federal Communications 
Commission v. Pottsville Broad¬ 
casting Co., App.D.C., 60 S.Ct 437, 
309 U.S. 134, 84 L.Ed. 656. 

15 . Neb.—Johnson v* Radio Station 
WOW, 14 N.W.2d 666, 144 Neb. 406. 
reversed on other grounds Radio 
Station WOW v. Johnson, 66 S.Ct 
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1475, 326 U.S. 120. 89 L Ed. 2093, 
conformed to Johnson v. Radio Sta¬ 
tion WOW. 19 N.W.2d 853, 146 Neb. 
429, motion denied 66 S Ct 11. 
Befusal held not censorship 
Refusal of the application for a 
renewal on the ground that public in¬ 
terest, convenience, or necessity 
would not be served does not consti¬ 
tute censorship within the meaning 
of a statutory prohibition of censor¬ 
ship on radio communications and 
signals.—^KFKB Broadcasting Ass’n 
V. Federal Radio Commission, 47 F. 
2d 670, 60 App.D.C. 79. 

16. U.fS.—Federal Communications 

Commission v. WOKO, Inc., App.D. 
C„ 67 S.Ct. 213, 32'9 U.IS, 223, 91 L. 
Ed. 204—^Mclntire v. Wm. Penn 
Broadcasting Co. of Philadelphia, 
C.C.APa., 161 F.2d 697, certiorari 
denied 66 S.Ct. 630, 327 U.S. 779, 
90 L.Ed. 1007. 

Befusal as not dedilal of fteo 8X>seoh 

Refusing renewal of license to one 
who has abused it by broadcasting 
defamatory and untrue matter is not 
denial of freedom of speech.—Trinity 
Methodist Church, South, v. Federal 
Radio Commission, 62 F.2d 850, 61 
App.D.C. 811, certiorari denied 63 S, 
Ct. 317, 288 U.S. 599, 77 L.Ed. 976. 
Finding against renewal held justi- 
fled 

D C.—T’rinity Methodist Church, 

South, V. Federal Radio Commis¬ 
sion, supra. 

17. D.C.-»-WOKO, Inc., v. Federal 
Communications Commission, 163 
F.2d 623, 80 U.S.App.D.C. 833, re¬ 
versed on other grounds Federal 
Communications Commission v. 
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only requirement for the renewal of the license is 
that the licensee has not failed, and will not fail, 
to function in the public interest.^^ It is the com¬ 
mission, not the courts, which must be satisfied 
that the public interest will be served by a re¬ 
newal and the fact that the court might not 
have made the same determination on the same 
facts does not warrant a substitution of judicial 
for administrative discretion to which congress has 
confided the problem.^^^ Subject to specific statu¬ 
tory provisions, the facts of each case must gov¬ 
ern its determination but it has been held that 
where a station, constructed necessarily at consid¬ 
erable cost, has been maintained and operated to 
the satisfaction of its listeners, it is ordinarily in 


the public interest that it continue to operate, and 
that a renewal should not be refused except for 
compelling reasons.22 

Under a statutory provision that, in order to per¬ 
mit a renewal of a station or broadcasting license, 
there must be a finding of public interest, conven¬ 
ience, or necessity, the broadcasting must be of 
public character and not a mere adjunct of a par¬ 
ticular business.23 The regulatory body author¬ 
ized to grant the renewal license must consider the 
character and quality of the service to be ren- 
dered,^^ and past experience, and the past conduct 
of the applicant,25 as well as other pertinent fac- 
tors.26 It has been held that a renewal may not 


WOKO, Inc., 67 S.Ct 213, 329 U.S 
223, 91 LrBd. 204. 

Failnre to fiiid relevant element 
If the administrative ag-ent fails to 
find formally some relevant element 
of the factual situation, there is dis¬ 
closed the beginning* of an arbitrary 
or capricious conclusion.—'WOKO, 

Inc, V. Federal Communications 
Commission, 153 P.2d 623, 80 U.S. 
App.D.C. 333, reversed on other 
grounds Federal Communications 
Commission v. WOKO, Inc., 67 S.Ct 
213, 329 U.S. 223, 91 L Ed. 204. 

18. D.C—^Pulitzer Pub. Co. v. Fed¬ 
eral Communications Commission, 
94 P.2d 249, 68 App.D.C. 124. 

Opportunity to modify o'bjoctlona'ble 
contract 

Where a contract between owner 
of station and station licensee was 
disapproved by commission, with re¬ 
spect to provisions for reversion of 
license to owner and giving him cer¬ 
tain broadcast periods for nearly 
one hundred years, the commission 
should have offered the licensee and 
owner the opportunity to substitute 
for the objectionable provisions mod¬ 
ifications which would not be con¬ 
trary to public interest, and denying 
renewal without affording such op¬ 
portunity was error.—Churchill Tab¬ 
ernacle V. Federal Communications 
Commission, 160 F.2d 244, 81 U.S. 
AppDC. 411. 

19. U.S.—Federal Communications 
Commission v. WOKO, Inc., App* 
D.C., 67 'S.Ct 213, 329 U.S. 223, 91 
LEd. 204. 

20. U.S.—Federal Communications 
Commission v. WOKO, Inc., App 
D.C, 67 S.Ct. 213, 329 U.S. 223, 91 
L.Ed. 204. 

21 . D.C.—WOKO, Inc., v. Federal 
Communications Commission, 153 
P.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds Federal 
Communications Commission v. 
WOKO, Inc., 67 S.Qt. 213, 329 U.S. 
223, 91 L.Ed.. 204. 

22. D.C,—^WOKOr i 3^05* » V. Federal 
86 C. J.S.—21 


Communications Commission, 163 
F.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds Federal 
Communications Commission v. 
WOKO, Inc., 67 S.Ct. 213, 329 U.S. 
223. 91 L Ed. 204. 

Re^inisite nature of reasons 
Those reasons must be such as 
bear on interest of public or such 
as have effect on its necessity or its 
convenience; nothing less can be 
"‘compelling.*’—WOKO, Inc., v. Fed¬ 
eral Communications Commission, 
153 F.2d 623, 80 U.S.App D.C. 333, 
reversed on other grounds Federal 
Communications Commission v. 
WOKO, Inc., 67 S.Ct. 213, 329 U.S. 223, 
91 LEd. 204. 

23. D.C.—^KPKB Broadcasting Ass'n 
V. Federal Radio Commission, 47 
F.2d 670, 60 App.D.C. 79. 

24« D.C.—^KFKB Broadcasting Ass’n 
V. Federal Radio Commission, su¬ 
pra. 

25. D.C.—Greater Kampeska Radio 
Corp, V. Federal Communications 
Commission, 108 F.2d '5, 71 App. 
D.C. 117—Trinity Methodist 
Church, South, v. Federal Radio 
Commission, 62 F.2d 850, 61 App 
D.C. 311, certiorari denied 53 S.Ct. 
317, 288 U.S. 599. '77 L.Ed. 975— 
KPKB Broadcasting Ass’n v. Fed¬ 
eral Radio Commission, 47 F 2d 
670, 60 App.D C. 79. 

26. D.C.—Greater Kampeska Radio 
Corp. V. Federal Communications 
Commission, 108 F.2d 6, 71 App. 
D.C. 117. 

Farticulaar factors 

(1) Quality of applicant’s pro¬ 
grams and adequacy of applicant’s 
mechanical and scientific broadcast¬ 
ing facilities are principal among the 
elements to be considered; also to 
be considered are quality of licensee’s 
past service, its equipment for good 
service in future, value of property 
which commission’s decision would 
render almost valueless, the high me¬ 
chanical, scientific, and artistic 
standards maintained by station, * and 
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[the highly penal result of depriva¬ 
tion of a license for a continuance of 
operation.—WOKO, Inc., v. Federal 
Communications Commission, 153 P. 
2d 623, 80 U.S.App.D.C. 333, reversed 
on other grounds Federal Communi¬ 
cations Commission v. WOKO, Inc., 
67 S.Ct. 213, 329 U.S. 223, 91 L.Ed. 
204. 

(2) Need for broadcasting services 
in area served by station, efficiency 
of transmitting equipment and anten¬ 
na system, and suitability of its site, 
are important considerations to be 
weighed in determining whether to 
grant a renewal license, but other 
considerations are also important, in¬ 
cluding licensee’s willingness and 
ability to comply with the law and 
rules prescribed by the commission, 
to guarantee as far as possible a 
wholesome policy in management and 
operation.—Greater Kampeska Radio 
Corp. V. Federal Communications 
Commission, 108 P.2d 5, 71 App.D.C. 
117. 

Concearlznent; misstatement 

(.1) The commission is justified In 
refusing to renew license where there 
has been willful and knowing misrep¬ 
resentations of fact, material or im¬ 
material, concerning its stcwjk own¬ 
ership.—Broadcasting Service Organ¬ 
ization V. Federal Communications 
Commission, .171 P.2d 1007, 84 U.S, 
App.D.C. 152, reversed on other 
grounds 69 S.Ct. 1047, 337 U.S. 901, 
93 L.Ed. 1715. 

(2) Decision of commission refus¬ 
ing to renew license because station’s 
general manager appeared on behalf 
of station at various hearings and 
furnished false testimony, so as to 
conceal holdings of a stockholder, 
could not be reversed because there 
was no finding that the concealment 
was of material facts or had influ¬ 
enced commission in making a deci¬ 
sion, because decision would injure 
innocent stockholders, or because 
commission had previously taken less 
drastic measures in prior similar 
ceses, or on ground that the decision 
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be withheld in order to punish an applicant for 
violating the Federal Communications Act or a 
rule or regulation of the Federal Communications 
Commission.27 Under other authority, the com¬ 
mission may refuse to renew a license for a viola¬ 
tion of any regulation authorized by the act,28 and 
the refusal to renew for violation of the commis¬ 
sion’s rules, while in effect a sanction to enforce 
compliance with the rules, ^9 is a proper exercise 
of the commission’s power if the owner of the 
station has deliberately violated a rule duly pro'- 
mulgated and within the scope of the commis¬ 
sion’s rule-making powers.^9 

An applicant for a renewal is entitled to notice 
and hearing,31 but his appearance at the hearing 
and participation therein estop him to complain of 
lack of notice.32 A licensee claiming objectionable 
interference may be entitled to a hearing on the 
application of another licensee for renewal.^^ The 
Federal Communications Commission, by granting 
previous applications for renewal, is not thereafter 
forever barred from further considering, on sub¬ 
sequent applications for renewal, the questions of 
applicant’s character and qualifications.34 

Intervention. A corporation claiming a right in 
a radio station license as the involuntary assignee 
of a bankrupt licensee is not entitled to intervene 
on the licensee’s application before the regulatory 
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body for renewal of the license, where that body 
has not approved the assignment.35 

Burden of proof; evidence. Applicant has the 
burden of showing himself entitled to the renewal,3S 
and that granting the application will be for the 
public interest, convenience, or necessity.37 Strict 
legal rules of evidence need not be followed by the 
regulatory body in hearing the application for a re- 
newal.38 In proceedings for renewal, the admis¬ 
sion of a letter received by a supervisor and at¬ 
tached to his report has been held not error;39 
nor is it error to exclude testimony concerning ap¬ 
plicant’s intention to procure a new transmitter, 
since the sole question is whether the license for 
the use of the old transmitter should be renewed.4f> 
The rejection of an unverified written statement of 
the applicant’s engineer has also been held not 
error.4i 

§ 306. Assignment or Transfer 

A license may be assigned or transferred on appli¬ 
cation to the Federal Communications Commission if It 
appears that the public convenience, interest, or neces¬ 
sity will thereby be served. 

Under the Federal Communications Act, the pow¬ 
er to approve a transfer or assignment of a radio 
station license is within the exclusive jurisdiction 
of the Federal Communications Commission.42 


imposed a penalty, or because of 
commission’s failure to make findings 
with respect to quality of station’s 
service 'in the past and its equipment 
for good service in the future.—Fed¬ 
eral Communications Commission v. 
WOKO, Inc., App.D.C, 67 S.Ct. 213, 
32S U.S. 223, 81 L Ed. 204. 

27. D C.-—WOKO, In<5., v. Federal 
Communications Commission, 163 
F.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds Federal 
Communications Commission v. 
WOKO, Inc., 67 S.Ct. 213, 329 XJ.'S. 
223, 91 L.Ed. 204. 

28. U.S.—^American Broadcasting Co. 
V. U. S., D.C.N.Y., 110 F.Supp. 374. 

29. U.S.—^American Broadcasting Co, 
V. U. S., supra, 

30. U.S.—^American Broadcasting Co. 
V. U. S., supra. 

31- D.C.—Westinghouse Electric & 
Mfg. Co. V, Federal Radio Com¬ 
mission, 47 F.2d 416, 60 App.U.C. 
63. 

Oral argrtuueXLt 

Former Federal Radio Commission, 
in considering and passing on appli¬ 
cation for renewal of broadcasting 
license without hearing oral argu¬ 
ment thereon, did not abuse discre¬ 
tion.—Sproul V. Federal Radio Com¬ 
mission, 64 F.2d 444, 60 App.B.C 333. ) 


Reasonable notice of specific issues 
to be determined at hearing 
D.C,—Brahy v. Federal Radio Com¬ 
mission, 69 F.2d 879, 61 App.D.C. 
204. 

Notice of charges 

Justice requires that applicant 
should receive notice of charges suffi¬ 
ciently in advance of hearing to en¬ 
able him to prepare defense.—Brahy 
V. Federal Radio Commission, supra. 

32. D.C.—^Brahy v. Federal Radio 
Commission, supra—Technical Ra¬ 
dio Laboratory v. Federal Radio 
Commission, 36 F.2d 111, 69 App. 
D.C. 126, 66 A.L.R. 1366. 

33. D.C.—Radio Station WOW v. 
Federal Communications Commis¬ 
sion, 184 P.2d 267, 87 U.S.App.D.C. 
226. 

34. D.C.—Greater Kampeska Radio 
Corp. V. Federal Communications 
Commission, 108 F.2d 6, 71 App.D. 
C. 117. 

35. D.C.—Pote (Station WLOE) v. 
Federal Radio Commission, 67 F. 
2d 609, 62 App.D.C. 303, certiorari 
denied 64 S.Ct 103, 290 U.S. 680, 
78 L.Ed. 586. 

38. U.S.—^U. S. V. American Bond & 
Mortgage Co., D.C.Ill., 31 P.2d 448, 
affirmed, C.C.A., American Bond & 
Mortgage Co. v. U. S., 52 F.2d 318. 
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certiorari denied 62 S.Ct 311, 285 

U. S. 638, 76 L.Ed. 931. 

D.C.—Brahy v. Federal Radio Com¬ 
mission, 69 P.2d 879, 61 App.D.C. 
204—Riker (Station KPQU) v. Fed¬ 
eral Radio Commission, 65 F.2d 
536, 60 App.D.C. 373. 

37. D.C.—Beebe v. Federal Radio 
Commission, 61 F.2d 914, 61 App.D. 
C. 273—^KFKB Broadcasting Ass’n 

V. Federal Radio Commission, 47 P. 
2d 670, 60 App.D.C. 79. 

38. D.C.—Technical Radio Labora¬ 
tory V. Federal Radio Commission, 
86 F.2d 111, 69 App.D.C. 125, 66 
A.L.R. 1365. 

62 C.J. p 303 note 61. 

39. D.C.—Beebe v. Federal Radio 
• Commission, 61 P.2d 914, 61 App.D. 

C. 273. 

40. D.C.—^Beebe v. Federal Radio 
Commission, supra. 

41. D.C.—^Rlker (Station KPQU) v. 
Federal lEladio Commission, 66 F. 
2d 536, 60 App.D.C. 373. 

42. Neb.—Johnson v. Radio Station 
WOW, 14 N.W,2d 666, 144 Neb. 406, 
reversed on other grounds Radio 
Station WOW v. Johnson, 66 S.Ct. 
1476, 326 U.S. 120, 89 L.Ed. 2092, 
conformed to Johnson v. Radio 
Station WOW, 19 N.W.2d 863, 146 
Neb. 429, motion denied 66 S.Ct 11. 



86 C. J. S. 


TEL. & TEL., 

The commission’s power to approve the transfer of 
licenses involves proper application of those cri¬ 
teria that determine public convenience, interest, 
or necessity.^ ^ Under the Federal Communications 
Act, 47 U.S.C.A. § 310 (b), a license cannot be 
transferred or assigned except on application to 
the commission.^^ In the provision further em¬ 
powering the commission to decide whether a 
transfer of a license is in the public interest and 
providing for such determination ''after securing 
full information,” the words "full information” 
encompass anything and everything which would or 
might affect the commission’s decision as to wheth¬ 
er or not the public interest would be served.'^S 

§ 307, Proceedings for License 

The statutory requirement of an affidavit to an appli¬ 
cation for a license must be fulfilled. The commission 
need not ignore the fact of priority in applying. 

Generally speaking, the Federal Communications 
Commission, in considering an application for a 
permit to construct a radio station, is confined to 


RADIO & TELEVISION §§ 306-507 

a consideration of the application as made out, ei¬ 
ther originally or on amendment, by the applicant;^® 
but the commission can grant facilities which are 
reasonably related to those requested.The stat¬ 
utory requirement that there be an affidavit to an 
application for a license means that the contents 
of the application must be sworn to,^^ and does not 
mean that there can be merely an affidavit on a 
blank form;^^ the requirement cannot be waived 
by the Federal Communications Commission,^® 
and the commission has no power to act ©n an un¬ 
verified application.51 An application for a con¬ 
struction permit for a radio broadcasting station 
is in substance an application for a station license 
but, under the Federal Communications Act, 47 U. 
S.C.A. § 319 (b), the issuance of a construction per¬ 
mit does not guarantee a station license to the per- 
mittee.5^ 

The commission is not required to ignore the 
fact of priority in the making of applications^^ 
and to leave the field open to all comers until the 
actual grant of a license is made.^S It is under 


A state court cannot, without ap¬ 
proval of Federal Communications 
Commission, order transfer of li¬ 
cense or of any right granted there- 
■under.—Southern Broadcasting Corp. 
V, Carlson, 175 So. 587, 187 La. 823. 

•43. U.S.—Radio Station WOW v. 
Johnson, Neb., 65 S Ct. 1475, 326 
U.S. 120, $9 L.Ed. 2092, conformed 
to Johnson v. Radio Station WOW, 
19 N.W.2d 853, 146 Neb. 429, mo¬ 
tion denied 66 S.Ct. 11. 

44. Wash.—Ryan v. K. Y. L., Inc., 
88 P.2d 836, 198 Wash. 459. 

Trader former statute 

The general rule that unless a 
transfer is permitted by the license 
statute a license is regarded as a 
special privilege which cannot be as¬ 
signed or transferred without the 
consent of the licensing authorities, 
under the former statute, was applied 
so as to prevent an assignment of a 
station license without the consent 
of the licensing authorities.—^Peo¬ 
ple’s Broadcasting Corporation v. 
G-eorge Batten Co., 247 N.T.S. 669, 
231 App.Biv. 446. 

45. U.S.—Mester v. U. S., U.C.N.T., 
70 P.Supp. 118, 122, affirmed 68 S. 
Ot. 70, 332 U.S. 749, 92 L.Bd. 336, 
rehearing denied 68 S.Ct. 160, 332 
U.S. 820, 92 L.Ed. 397. 

IParticular matters oousidered 

Commission properly considered 
evidence that on at least six occa¬ 
sions oils had been sold, by proposed 
transferees, which were the subject 
of proceedings to condemn for weight 
shortages, false labeling, or other de¬ 
ceptive practices, that Federal Trade 
Commission proceeding ggainst 


transferees based on fraudulent ad¬ 
vertising resulted in their consent to 
cease and desist order, and that Of¬ 
fice of Price Administration’s suit for 
selling at over-ceiling prices and fail¬ 
ing to keep required records was set¬ 
tled by payment to the government, 
and transferees* lack of candor con- 
cerhing such matters.—^Mester v. U. 
S., supra, 

46. D.C.—^Plains Radio Broadcasting 
Co. V. Federal Communications 
Commission, 175 F.2d 3'69, 85 U.S. 
App.D.C. 48. 

47. D.C.—^Plains Radio Broadcasting 
Co. V. Federal Communications 
Commission, supra. 

Increased capacity 

Where applicant applied for and di¬ 
rected evidence to one-kilowatt oper¬ 
ation, commission was without au¬ 
thority to grant five-kilowatt oper¬ 
ation in daytime and one-kilowatt 
operation at night, on condition of fil¬ 
ing post-decision amendment of ap¬ 
plication specifying increased day¬ 
time power, on ground that 'increased 
facilities were reasonably related to 
those applied for, without making 
findings and receiving evidence on 
which to base them.—Plains Radio 
Broadcasting Co. v. Federal Commu¬ 
nications Commission, supra. 

48. D.C.—Johnstop Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 176 F.2d 351, 85 U.S.App. 
D.C. 40. 

Bugineering data are part of con¬ 
tents of application which must be 
sworn to; where application stated 
“See engineering report attached 
hereto'’ and affidavit was made on 
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Aug. 24, 1946, before engineering re¬ 
port was completed, and report was 
completed about Sept. 30, 1946, and 
was sworn to by the engineer who 
prepared it and was attached to the 
application, application did not meet 
the requirement of the statute.— 
Johnston Broadcasting Co. v. Feder¬ 
al Communications Commission, su¬ 
pra. 

49. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

50. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

51. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com- 
rnission, supra. 

Award set aside as beyond power 
of commission—Johnston Broadcast¬ 
ing Co. V. Federal Communications 
Commission, supra, 

52. U.S.—^Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, App.D.C., 66 S.Ct. 148, 326 U.S. 
327, 90 L.Ed. 108. 

D.C.—Goas V. Federal Radio Commis¬ 
sion, 6‘7 F.2d 507, 62 App.D.C. 301. 

53. D.C.—Independent Broadcasting 
Co. V. Federal Oommuna cations 
Commission, 193 F.2d 900, 89 U.S. 
App.D.C. 396, certiorari denied 73 
S.Ct 14, 344 U.S, 837, 97 L.Ed. 662. 

54- D.C.—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, 106 F.2d 781, 70 App.D.C. 258. 
Priority as between mutually exclu¬ 
sive applications see infra § 310 b. 
55. D.C,—Colonial Broadcasters v. 
Federal Communics-tlQns Commis¬ 
sion, suprft. 



§§ 307-308 TEL. & TEL., RADIO & TELEVISION 


no duty to the holder of a license to postpone ac¬ 
tion on another’s application for a permit to con¬ 
struct a station until the commission has disposed 
of a clear channel proceeding in which it is con¬ 
sidering the desirability of changing its rules to 
allow certain stations to increase their broadcast 
strengths,^® 

Repetition of applications, A rule of the com¬ 
mission against repetition of applications is not 
violated because of a prior application by a cor¬ 
poration which held some, but less than half, of 
applicant’s stock and did not control applicant.57 

Consolidation of applications. The consolida¬ 
tion of an application for an FM station with ap¬ 
plications for AM stations filed by that applicant 
and two others has been held conducive to work¬ 
able administration, and not prejudicial, where 
all three applications presented common or related 
questions of fact and law.^s 
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§ 308. - Qualifications of Applicants 

a. In general 

b. Financial responsibility 

c. Violation of anti-trust laws; monop¬ 

oly 

a. In G-eneral 

An applicant for a license must show, by disclosing 
facts as called for by the commission, such qualifications 
as would make the grant of a license serve the public 
interest. 

The Federal Communications Act contemplates 
that an applicant for a license shall establish those 
qualifications for the license which would make its 
grant serve the public interest.^^ This necessarily 
presupposes a frank, candid, and honest disclo¬ 
sure of the facts as to applicant’s qualifications 
deemed by the Federal Communications Commis¬ 
sion essential to enable the commission to act with¬ 
in its powers.^O Xhe determination of an appli¬ 
cant’s qualifications is an administrative function 
committed by congress to the commission, subject 


Hodgrepodg-e wltli other applicants 
On an affirmative showing, to the 
satisfaction of the commission, with 
respect to the matters included in 
its established yardstick for deter¬ 
mining public convenience, an appli¬ 
cant is entitled under the law to a 
permit, and it is neither fair nor rea¬ 
sonable that he should be put in 
hodgepodge with later applicants 
whose records are not made at the 
time his application is heard.—Colo¬ 
nial Broadcasters v. Federal Commu¬ 
nications Commission, supra- 
56- U.S.—^Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 
337 U.S. 26'6, 93 L.Ed. 1353. 

D.C.—WJR, The Goodwill Station v. 
Federal Communications Commis¬ 
sion, 174 F.2d 248, 84 U.S.App.D.C. 
23. 

57. D.C.—^Eastland Co. r. Federal 
Communications Commission, 92 F. 
2d 467, 67 App.D.C. 316, certiorari 
denied 68 S.Ct. 120, 302 U.S. 736, 
82 Li. Ed. 66S—Congress Square Ho¬ 
tel Co. v. Federal Communications 
Commission, 92 F,2d 467, >67 App.D. 
C. 316, certiorari denied 68 S.Ct, 
120. 302 U.S. 735, 82 L.Ed. 668. 

6a. D.C.—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, 180 F.2d 28, 86 U.S. 
App.D.C. 102. 

59. D.C.—Great Western Broadcast¬ 
ing Ass^n V. Federal Communica¬ 
tions Commission, 94 F.2d 244, 68 
App.D.C. 1.19. 

HliglbUlty nnclialleiigea'ble; antuied 
frequency 

Under the act, requiring no more i 


I of applicant than proof of citizen¬ 
ship, character, and financial and 
technical qualifications to operate in 
the public interest, where an appli¬ 
cant possesses such qualifications, 
his eligibility Is unchallengeable if 
there is an unused frequency free of 
interference w'ith an established sta¬ 
tion.—Stahlman v. Federal Communi¬ 
cations Commission, 126 F.2d 124, 75 
U.S.App.D.C. 176. 
trnfitness of major stockholder 
The commission having concluded, 
from its appraisal of character of 
one of major stockholders of corpo¬ 
ration seeking permit, that such 
stockholder was unfit to assume re¬ 
sponsibility of a licensee, commis¬ 
sion was not required to consider 
Qualifications of other two stockhold¬ 
ers before concluding that corpora¬ 
tion could not be trusted with license, 
since their innocence of wrongdoing 
and their good character, if estab¬ 
lished, would not offset disqualifica¬ 
tion of corporation brought about by 
other stockholder's unfitness; and 
offer of such stockholder and his 
wife to transfer all their stock to 
others did not require commission to 
grafit license to corporation.—Inde¬ 
pendent Broadcasting Co. v. Federal 
Communications Commission, 193 F. 
2d 900, 89 U.S.App.D.C. 396, certiorari 
denied 73 S.Ct 14, 844 U.S. 837, 97 
L.Ed. 662. 

50. D.C.—Great Western Broadcast¬ 
ing Ass'n V. Federal Communica¬ 
tions Commission, 94 P.2d 244, 68 
App.D.C. 119. 

DaqTLlry not limited hy applioatiUm 
forms 

Statutory authorization of commis¬ 


sion to require application forms 
does not restrict its inquiry into an 
applicant's character to the questions 
on such forms.—Mester v. U. S., D.C. 
N.Y., 70 F.Supp. 118, affirmed 68 S. 
Ct. 70, 332 U.S. 749, 92 L.Ed. 336, 
rehearing denied 68 S.Ct. 160, 332 U. 
S, 820, 92 L.Ed. 397. 

Deception; misrepresentation; con¬ 
cealment 

(1) The commission Is empowered 
to deny an application as not In the 
public interest, convenience, and ne¬ 
cessity because of deception practic¬ 
ed on the commission by stockholders 
or officera of the applicants.—Calu¬ 
met Broadcasting Corp. v. Federal 
Communications Commission, 160 F. 
2d 286, 82 U.S.App.D.C. 69. 

(2) Findings of commission on ap¬ 
plications for permit to operate an 
AM radio station and permit to con¬ 
struct FM radio station, that appli¬ 
cant made misrepresentations with 
respect to disMbutlon of a large per¬ 
centage of its common and preferred 
stock and failed to make full disclo¬ 
sures, justified denial by commission 
of both applications; a corporation's 
application for a license may be re¬ 
jected because of deception or con¬ 
cealment of facts, even though de¬ 
ception served no purpose and the 
concealed facts were Immaterial, and 
innocence of some stockholders can¬ 
not immunize corporation from con¬ 
sequences of deception.—Independent 
Broadcasting Co. v. Federal Commu¬ 
nications Commission, 198 F.2d 900, 
89 U.S.App.D.C. 396, certiorari denied 
73 S.Ct 14, 844 U.S. 837, 97 L.Ed. 
652. 
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only to the requirement that in granting or refusing 
the license it shall act as the public convenience, in¬ 
terest, or necessity requires;®^ the commission is 
not relegated, by the act, to the functions of a 
traffic policeman with power to consider merely 
the financial and technical qualifications of the ap- 
plicant.®^ A finding by the commission that the 
equipment proposed to be used by an applicant is 
capable of operating in conformity with the techni¬ 
cal rules and regulations of the commission is a 
finding in favor of technical qualification.®^ 

Under a statute subjecting an applicant’s charac¬ 
ter to scrutiny by the commission, the courts must 
give the word “character” its commonly understood 
definition.^^ Likewise, under a provision empow¬ 
ering the commission to determine, “after securing 
full information,” whether a transfer of a license 
is in the public interest, the character of the ap¬ 
plicant, as commonly understood, is material,®^ 
In determining the character of a corporate appli¬ 
cant, not only formal corporate records, but also 
underlying and coincident agreements and under¬ 
standings are pertinent.®® The commission has the 
power to bar any applicant who violates the crim- 

61. D.C.—Stahlman v. Federal Com¬ 
munications Commission, 126 F.2d 
124. 75 U.S.APP.D.C. 176 

62. D.C,—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, 180 F.2d 28, 86 U.S. 

App.D.C. 102. 

Association witli uews-gratlLerinir 
ag'en.cles 

Commission, in case of any partic¬ 
ular application, especially if there 
are competing’ applications, may 
properly consider the advantageous 
situation which appli-cant may have 
by reason of his ability more easily 
and accurately to gather news and 
broadcast it by reason of association 
With news-gathering agencies of the 
press.—F e d e r a 1 Communications 
Commission v. Stahlman, D.C., 40 F. 

Supp. 338, affirmed Stahlman v. Fed¬ 
eral Communications Commission, 

126 F.2d 124, 76 U.S.App.D.C. 176. 

63. D.C.—^Pottsvllle Broadcasting 
Co. v. Federal Communications 
Commission, 106 F.2d 36, 70 App. 

D.C. 167, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Pottsville, 60 S.Ct. 437, 809 
U.S. 134, 84 D.Fd. 656. 

64. U.S.—Mester v. U. S., D.C.NT.T., 

70 F.Supp. 118, afiarmed 68 S.Ct. 

70, 332 U.S. 749, 92 DEd. 336. re¬ 
hearing denied 68 S.Ct. 160. 332 U. 

S. 820, 92 D.Ed. 397. 

ZritigatloiL against applican.'fca for 

weight shortages, false and mislead¬ 
ing labeling, sale of oils at over¬ 
ceiling prices, and falling to heep 
requlired records, and at frank- 


inal law.®"^ 

Newspaper, There is nothing in the Federal 
Communications Act which either prevents or prej¬ 
udices the right of a newspaper, as such, to apply 
for and receive a license to operate a radio broad¬ 
cast station.®^ 

Nonresidence of principal stockholder. Where 
the fact that the principal stockholder was not a 
resident of the town where the station was to be 
located was only a secondary ground for denying 
a permit, a court has remanded the case to the 
commission to reconsider such denial.®® 

b. Pinancial Responsibility 

An applicant for a license must show, to the satis¬ 
faction of the commission, that he has the requisite 
financial ability. 

An applicant for a permit or license to erect 
or conduct a radio broadcasting station assumes 
the responsibility of showing proper financial abil¬ 
ity or responsibility, in order that it may be deter¬ 
mined whether the grant of the license would be in 
the public interest;*^® the burden is on him to satis¬ 
fy the Federal Communications Commission not 

or necessity'* standard for issuance 
of licenses implies a requirement 
that the applicant be law-abiding.— 
American Broadcasting Co, v. U. S., 
supra, 

68. D.C.—Stahlman v. Federal Com¬ 
munications Commission, .126 F.2d 
124, 75 U.S.App.D.C. 176—Tra-State 
Broadcasting Co. v. Federal Com¬ 
munications Commission, 96 P.2d 
564, 68 App DC. 292. 

68. D.C.—Pottsville Broadcasting 

Co. V. Federal Communications 
Commission, 98 F.2d 288, 69 App.D. 
C. 7. 

D.C.—Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 288, 69 App.D. 
C. 7—Great Western Broadcasting 
Ass’n V. Federal Communications 
Commission, 94 F.2d 244, 68 App.D. 
C. 119. 

Service to community 

In order that the ability of the 
licensee to render the best practica¬ 
ble service to the community reach¬ 
ed by his broadcasts may be assured, 
the Federal Communications Act con¬ 
templates inquiry hy commission in¬ 
to an applicant’s financial qualifica¬ 
tions to operate the proposed rad^o 
station.—^Federal Communications 

Commission v. Sanders Bros. Radio 
Station, App.D.C., 60 S.Ct. 693, 309 
U.S. 470, 642, 84 L.Ed. 869, 1037. 
Appro-val of state securities commis¬ 
sion held unnecessary 
D.C.—^Pottsville Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 98 F.2d 28'8, 69 App.D.C. 7. 


ness concerning such matters, con¬ 
cerned applicants’ “character.**— 
Mester v. U. S., supra. 

66. U.S.—Mester v. U. S., supra. 

D.C.—Mansfield Journal Co. (PM) v. 
Federal Communications Commis¬ 
sion, 180 P.2d 28, 8S U.S.App.D.C. 
102 . 

Transfer of license generally see su¬ 
pra § 306. 

Inconsistency as to significance of 
facts 

Fact that commission had on oth¬ 
er occasions given less significance 
to, or even ignored completely, facts 
relating to character of applicants 
for transfer of control of station was 
Immaterial, since an administrative 
agency may always change its mind 
and a person adversely affected 
thereby is not denied any rights 
without due process of law.—Mester 
V. U. S., D.C.lSr.T., 70 F.Supp. 118, af¬ 
firmed 68 S.Ct. 70, 332 U.S. 749, 92 
L.Ed. 336, rehearing denied 68 S Ct. 
160, 332 U.S. 820, 92 L.Ed. 397. 

66. D.C.—C a 1 u m e t Broadcasting 
Corp. V. Federal Communications 
Commission, 160 P.2d 286, '82 U.S. 
App.D.C. 59. 

Determlxiatiou of true ownership 

D.C.—Calumet Broadcasting Corp. v. 
Federal Communications Commis¬ 
sion, supra. 

67. U.S.—^American Broadcasting Co. 
V, U. a. D.aiN.T., 110 F.Supp. 
374. 

Reason for rule 

TJie “public interest, convenience 

-^25 


70. 
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only that he has financial ability to construct and 
operate a station,but financial ability to construct 
and operate it free of control, direct or indirect, 
by any person within the classes proscribed by the 
statute.jn the matter of such financial respons¬ 
ibility, the public interest far outweighs the private 
interest of any individual applicant,'^^ and it is in 
the public interest that the commission should not 
be impeded in a reasonable exercise of its discre- 
tion.'^^ In determining the financial ability of a 
corporate applicant, not only formal corporate rec¬ 
ords, but also underlying or coincident agreements 
and understandings are pertinent.'^^ 

The question of financial qualifications has at 
least two aspects; first, whether the applicant has 
enough resources to construct the station and oper¬ 
ate it for a brief period of time, and, second, wheth¬ 
er there is a reasonable likelihood of financial prof¬ 
it to be expected from the operation of the station, 
or whether the applicant’s personal resources are 
such that he is able and willing to operate the sta¬ 
tion for a considerable period of time at a loss.*^® 
A finding that an applicant is financially qualified 


is an inference, rather than a finding of fact,77 
and does not disclose any facts bearing on either 
of the two aspects of the question.78 

c. Violation of Anti-Trust Laws; Monopoly 

The commission may consider matters involving com¬ 
petition, as affecting an application, and whether or not 
the applicant has violated, or has been convicted of vio¬ 
lating, anti-trust laws. 

The standard of public interest, convenience, or 
necessity which the commission must apply to all 
applications for licenses and renewals is whether 
the applicant engages in practices which will pre¬ 
vent either him or other licensees, or both, from 
making the fullest use of radio facilities.79 So, 
the fact that the Federal Communications Commis¬ 
sion is authorized by statute to withhold a license 
from a person convicted of having violated anti¬ 
trust laws does not put considerations relating to 
competition outside the commission’s concern before 
an applicant has been convicted of monopoly or 
other restraints of trade.SO A determination by 
the commission that it is contrary to the public in¬ 
terest to grant a license to a newspaper which has 


71. B.C.—^Heitmeyer v. Federal 
Oommunications Commission, 95 F. 
2d 91, 68 App.D.C. 180. 

Corporation, wholly dependent on. 
another was held not shown to be 
financially capable.-^Great Western 
Broadcasting- Ass’n v. Federal Com¬ 
munications Commission, 94 F.2d 
244, 68 App.D.C. 119. 

TTse of borrowed money 

Whether commission had In the 
past granted licenses under similar 
circumstances was immaterial in de¬ 
termining whether an application 
was properly denied because appli¬ 
cant proposed to use borrowed mon¬ 
ey, unless money borrowed was cov¬ 
ered by sufficient collateral or other 
security to insure station against 
lien, foreclosure, and seizure for a 
longer period than five years. De¬ 
nial of application on ground that 
applicant intended to construct and 
operate station entirely on borrowed 
money without security was arbi¬ 
trary and capricious where there was 
no showing that he failed to comply 
with any regulation setting minimum 
standards of financial analiflcation, 
source of money and applicant's re¬ 
lationship to lender were fully re¬ 
vealed at hearing, lender was him¬ 
self a licensee of commission, and 
there was no evidence showing that 
loan was not bona fide.—^Heitmeyer v. 
Federal Communications Commission, 
95 F.2d 91, 68 App.D.C. 180. 

72. D.C.—^Heitmeyer v. Federal 
Communications Commission, su¬ 
pra. 


73. D.C.—^Heitmeyer v. Federal 
Communications Commission, su¬ 
pra. 

74. D.C.—He'itmeyer v. Federal 
Communications Commission, su¬ 
pra. 

75. D.C.—C a 1 u m e t Broadcasting 
Corp. V. Federal Communications 
Commission, 160 F 2d 286, 82 U.S. 
App.D.C. 69. 

7©. D.C—Saginaw Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 654, 68 App.D.C. 
282, certiorari denied Gross v. Sag¬ 
inaw Broadcasting Co., 59 S.Ct. 72, 
305 U.S. 613, 83 D.Ed. 391. 

77. D.C.—Saginaw Broadcasting Co. 
v. Federal Communications Com¬ 
mission, 96 F.2d 664, 68 App.D.C. 
282, certiorari denied Gross v. Sag¬ 
inaw Broadcasting Co., 59 S.Ct. 72, 
305 U.S. 613, 83 D.Ed. 391. 

Evidence as not excusing specifio 
finding 

Fact that there might be evidence 
In record from which commission 
might have concluded that applicants 
would receive adequate commercial 
support for station did not excuse 
commission from duty of making 
finding to that effect, as basis for 
granting permit.—Saginaw Broad¬ 
casting Co. r. Federal Communica¬ 
tions Commission, 96 F.2d 564, 68 
App.D.C. 282, certiorari denied Gross 
V. Saginaw Broadcasting Co., 69 S. 
Ct. 72, 305 U.S. 613, 83 D.Fd. 391. 

78. D.C.—Saginaw Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 654, 68 App.D.C. 
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282, certiorari denied Gross v. Sag¬ 
inaw Broadcasting Co., 69 S.Ct. 
72, 306 U.S. 613, 83 L.Ed. 391. 
Anticipated income and expenses 
In the absence of specific findings 
as to the likelihood of commercial 
support other than a statement of the 
anticipated monthly Income, unac¬ 
companied by any statement as to 
anticipated expenses, the court will 
not review the commission's conclu¬ 
sion, notwithstanding supporting 
findings as to the present financial 
resources of the applicants were 
made.—Saginaw Broadcasting Co. v. 
Federal Communications Commission, 
96 F.2d 664, 68 App.D.C. 282, certio¬ 
rari denied Gross v. Saginaw Broad¬ 
casting Co., 69 S.Ct 72, 306 U.S. 613, 
83 D.Ed. 391. 

79. U.S.—^National Broadcasting Co. 
V. U. S., NY., 63 S.Ct 997, 319 

U. S. 190, 87 D.Ed. 1344. 

D.C.—Mansfield Journal Co. (FM) v. 
Federal Communications Commis¬ 
sion, 180 F.2d 28, 86 U.S.App.D.C. 
102 , 

80. U.S.'—^National Broadcasting Co. 

V. U. S., N.T., 63 S.Ct 997, 319 
U.S. 190, 87 D.Ed. 1344. 

D.C.—Mansfield Journal Co. (FM) v. 
Federal Communications (iommls- 
alon, 180 F.2d 28, 86 U.S.App.D.C. 
102 . 

Fxior adiudioatlon. by court not re- 
qnired 

i U.S.—^National Broadcasting Co. v. 

I U. S.. D.C.N.Y,. 47 F.Supp. 940, af- 
I firmed 63 S.Ct. 997, 319 U,S. 190, 
1 87 L.Bd. 1344. 
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attempted to suppress competition in advertising 
and news dissemination has been upheld,with¬ 
out regard to the question whether the applicant 
has been guilty of a violation of the anti-trust 
laws;^2 a.nd such a determination does not con¬ 
stitute conviction of a crime or the equivalent, 
or the imposition of a penalty,®^ or a denial of 
freedom of the press.^S 

§ 309. - Notice and Hearing 

Designations for hearings on applications for radio 
station licenses or permits are for the purpose of rea¬ 
sonably apprising interested persons of the issues in¬ 
volved. After the grant of a construction permit, a 
timely petition for rehearing stays the proceedings and 
reopens the case. 

Under the Federal Communications Act, 47 U.S. 
C.A. § 309 (b), if on examination of an application 
for a license the commission is unable to find that 
the public interest, convenience, and necessity 
would be served by the granting thereof, it shall 
notify the applicant and other known parties in in¬ 
terest of the grounds and reasons for its inability 
to make such findings. Following such notice, the 
applicant shall be given an opportunity to reply. 
If the commission, after considering such reply, is 
unable to make the required finding with respect 
to public interest, convenience, and necessity, it 
shall formally designate the application for hear¬ 
ing on the grounds or reasons then obtaining, and 
shall notify the applicant and all other known 
parties in interest of such action and the grounds 


and reasons therefor, specifying with particularity 
the matters and things in issue but not including 
issues or requirements phrased generally.^® These 
designations for hearing, like pleadings under mod¬ 
em procedure, are for the purpose of reasonably 
apprising the party of the issues involved, and 
are not to be struck down for nonprejudicial defi¬ 
ciencies. 

A rule of the Federal Communications Commis¬ 
sion that the same date will be fixed for hearings 
involving the same applicant, or applications present¬ 
ing conflicting claims of the same nature, unless one 
of the applications has been designated for hear¬ 
ing, is fair and not inconsistent with the provisions 
of the Federal Communications Act;^^ but, de¬ 
spite such rule, it is not improper for the commis¬ 
sion to permit a later applicant to intervene in 
proceedings on the first application in order to 
show cause why it should not be granted,^® and, 
where such intervention is permitted, the commis¬ 
sion has been held not to abuse its discretion in 
refusing to postpone the hearing on the first appli¬ 
cation until the second application is ready for 
hearing.Likewise, where an application for a 
license for a new station has been designated for 
hearing, and thereafter the application of the op¬ 
erator of an existing station for the exclusive 
use of a channel is amended, the commission does 
not abuse its discretion in refusing to postpone 
the hearing in order that there may be a joint 
hearing on both applications.^^ Where, after the 


81. D.C.—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, 180 F.2d 28, 86 U.S 
App.D.C. 102. 

Competition generally see supra $ 
292. 

Evidence of monopolistic practices 

Commission had jurisdiction to 
hear evidence on alleged monopolistic 
practices of newspaper, regardless 
of whether or not such practices were 
specifically forbidden by statute, and 
to deny license on its finding that 
such practices had in fact taken 
place, and were likely to carry over 
into operation of radio station.— 
Mansfield Journal Co-. (FM) v. Feder¬ 
al Communications Commission, su¬ 
pra. 

Two newspaper applicants; locos of 
control 

Where two newspapers owned and 
controlled by same family applied 
Cor licenses in nearby towns, and li¬ 
cense was denied to one on ground 
that it would create monopoly In 
tnass communication of news and ad¬ 
vertising, contrary to public interest, 
true locus of control was significant, 
md commission properly concluded, 
n denying otheir applicatiox^ that 


what occurred in one instance was in¬ 
dicative of what might occur under 
similar circumstances in the other.— 
Mansfield Journal Co. (FM) v. Fed¬ 
eral Communications Commission, 
supra. 

82. D.C.—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, supra. 

83. D.C.—^Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, supra. 

84. D.C.—Mansfield Journal Co. (F 
M) V, Federal Communications 
Commission, supra. 

85. D.C.—^Mansfield Journal Co. (F 
M!) V. Federal Communications 
Commission, supra. 

86. Waiver of hearing 

Under the former law, a party 
who was heard by the examiner but 
made no application for a hearing by 
the Radio Commission could not com¬ 
plain of a lack of hearing by the 
commission.—^Federal Radio Commis¬ 
sion V. Nelson Bros. Bond & Mort¬ 
gage Co. (Station WIBO) App.D.C., 
53 S.Ct. 627, 289 U.S. 266, 77 D.Ed. 
1166, 89 A.D.R. 406, rehearing denied 
64 S.Ct. 856, two cases, 292 U.S. 613, 
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78 LEd. .1472, and Federal Radio 
Commission v. North Shore Church 
(Station W.PC.C.) 64 S.Ct. 856, two 
cases, 292 U.S. 613, 78 L.Ed. 1472. 

87. D.C.—Mansfield Journal Co. (P 
M) V. Federal Communications 
Commission, 1'80 F.2d 28, 86 U.S. 
App.D.C. 102. 

Notice and hearing as to: 

Modification see infra § 312, 
Renewal see supra § 306. 

88. D.C.—Mansfield Journal Co. (P 
M) V. Federal Communications 
Commission, supra. 

Alleged lack of notice held not prej¬ 
udicial, If not actually waived.-— 
Mansfield Journal Co. (FM) v. Fed¬ 
eral Communications Commission, 
supra, 

89. D.C.—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, 105 P.2d 781, 70 App.D.C. 268. 

90. D.C.—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, supra. 

91. D.C.—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, supra, 

92m, D.C,—^Pulitzer Pub. Co. Y. Fed- 
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grant of a permit by the commission, the court re¬ 
mands the case to it for further findings, and the 
commission concludes that the original record does 
not contain sufficient information for a proper de¬ 
termination of the issues, it is warranted in reopen¬ 
ing the proceeding for the taking of additional 
evidence.® 2 

Participation by licensee. Whether the licensee 
of an existing station can furnish information and 
assistance to the Federal Communications Commis¬ 
sion without which the commission cannot prop¬ 
erly determine whether granting a permit to con¬ 
struct a new station would serve the public con¬ 
venience, interest, or necessity, and whether such 
information and assistance can best be secured by 
the participation of the licensee in the hearing on 
the application, are matters resting in the discre¬ 
tion of the commission,®^ Any error on the part 
of the commission in failing to give to the owner 
of an existing station notice of hearing on an ap¬ 
plication for a permit to construct a new station can 
be corrected by the commission, and the owner 
fully protected, if the owner calls the attention of 
the commission to the error through any of the sev¬ 
eral methods of administrative relief.®^ 

Rehearing. After the commission has granted 
a permit for the construction of a radio station, the 
timely filing of a petition for rehearing stays the 
proceedings and reopens the case,®^ and the com¬ 


mission has power to order a hearing de novo and 
to permit other persons to intervene.®^ An owner 
of an existing station in the vicinity of which the 
commission has authorized the construction of a 
new station, in a proceeding of which such owner 
was given no formal notice, has been held to have 
the privilege and duty to petition for a rehearing 
after actual notice during the period allowed for 
such petition.®^ 

Right of argument; oral argtmient. The right 
of argument has been held an indispensable step 
to a fair hearing where the grant of a license for 
a new station is opposed;®® but oral argument is 
not required in order to validate an otherwise prop¬ 
erly made order granting a license for the con¬ 
struction of a new station.^ So, where the com¬ 
mission grants a permit to construct a station, and 
a prior licensee files a petition for reconsideration 
on the ground that the new station would interfere 
with the prior licensee's broadcast signal, denial 
of the petition without according the prior li¬ 
censee the right of oral argument is not a denial 
of due process of law.^ 

The credibility of zvitnesses, in an application for 
a license to construct a radio station, is for the 
Federal Communications Commission.^ 

Mutually elusive applications. A compara¬ 
tive hearing is required where there are mutually 
exclusive applications,^ and such a hearing is an 


era! Communications Commission, 
94 F.2d 249, 68 App.D.C. 124. 

93. D.C,—Easton Pub. Co. v. Feder¬ 
al •Communications Commission, 
185 F.2d 987, 87 U.S.App.D.C, 344. 

Amendment of application. 

Where, in such circumstances, com- 
miss.'ion permitted applicant to 
amend his application, -contention 
that further hearing ordered by the 
commission thereon would be errone¬ 
ously conducted did not defeat the 
power of commission to hold further 
hearings on the issues involved.— 
Easton Pub. Co. v. Federal Communi¬ 
cations Commission, supra. 

94. D.C.—Sunshine Broadcasting Co. 
V. Fly, D.C., 33 F.Supp. 560. 

95. D.C.—^Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App.D. 
C. 1, certiorari denied 69 S.Ot. 86, 
305 XJ.S. 626, 83 L.Ed. 400. 

96. D.C.—Blach River Valley Broad¬ 
casts V. McNinch, 101 P.2d 286, 69 
App.D.C. 311, certiorari denied 69 
S.Ct. 793, 307 U.S. 623, 88 L.Ed. 
1501. 

Rehearing generally see supra $ 
301 b. 

97. D.C.—Black River Valley Broad¬ 
casts V. McNinch, supra. 


98. D C.—Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 2'82, 69 App. 
D.C. 1, certiorari denied 69 S.Ct. 
86, 305 U.S. 625, 83 D.Ed. 400. 

99. D.C.—Tri-State Broadcasting 
Co., Station KTSM v. Federal Com¬ 
munications Commission, 1.07 F.2d 
95 6, 71 App.D.C. 157. 

1. D.C—^Tri-State Broadcasting Co., 
Station KTSM v. Federal Commu¬ 
nications Commission, supra. 

2L U.S.—Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 837 

U. S. 266, 93 L.Bd. 1363. 

D.C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 179 F.2d 437, 85 U.S.App.D.C. 
343. 

3. D.C.—Mansfield Journal Co. (FM) 

V. Federal Communications Com¬ 
mission, 180 F.2d 28, 86 U.S.App. 
D.C. 102. 

4. D.C.—Radio Cincinnati v. Federal 
Communications Commission, 177 
F.2d 92, 85 U.S.App.D.a 292. 

Change of freqaenoy or power 
D.C.—Radio Cincinnati v. Federal 
Communications Commission^ su¬ 
pra* 


Statutory power and re(iulrements 

The statutory power of the com¬ 
mission to issue a radio station li¬ 
cense on a finding of public interest, 
convenience, or necessity, without a 
hearing, does not Justify grant of 
one of two mutually exclusive ap¬ 
plications without a hearing of the 
other; under statute giving commis¬ 
sion authortty to grant licenses with¬ 
out a hearing, and giving applicant 
a right to hearing before application 
is denied, where commission having 
before it two applications for licens¬ 
es or permits which are mutually ex¬ 
clusive, grants one without a hearing 
and sets the other for hearing, the 
loser is improperly deprived of hear¬ 
ing to which he is entitled.—Ash- 
backer Radio Coip. V. Federal Com¬ 
munications Commission, App.D.C., 
66 S.Ct 148, 826 U.S. 827, 90 L.Ed. 
108. 

Bvldenoe held -to establish that 
commission accorded the parties a 
full and fair comparative hearing.— 
Kentucky Broadcasting Corp. v. Fed¬ 
eral Communications Commission, 
174 F.2d 88, 84 U.S.App.D.C. 383. 
Behearing on newly disooyered evt 
denoe 

Commission did not abuse its dis¬ 
cretion in denying i>etitloner e re^ 
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adversary proceeding.^ 

§ 310 . - Findings and Determination 

a. In general 

b. Mutually exclusive applications 

a. In G-eneral 

On an application for a license, the commission's de¬ 
cision as to public interest, convenience, and necessity 
cannot stand unless supported by adequate findings. 

On an application for a license, the decision of 
the Federal Communications Commission as to pub¬ 
lic interest, convenience, and necessity cannot stand 
unless supported by adequate findings.® The com¬ 


mission, in granting a permit for an additional 
station to serve a particular area, should make and 
state findings of the inadequacy of the present 
service, if there is evidence in the record warrant¬ 
ing such findings,"^ The failure of the commis¬ 
sion to make a finding on the question whether own¬ 
ership of a newspaper by an applicant for a per¬ 
mit to construct a station would result in unfair 
and destructive competition is not error.® 

b. Mutually Exclusive Applications 

The commission has wide discretion in passing on 
mutually exclusive applications. Such choice involves a 
comparison of characteristics, with a weighing of the 


hearing* on alleged newly discovered 
evidence where there was no attempt¬ 
ed explanation of why alleged facts 
were not discovered prior to original 
hearing, no verified statement of 
facts accompanying the petition, and 
no proof that alleged newly discov¬ 
ered facts would, if true, affect com- 
mission’.s decision.—^Kentucky Broad¬ 
casting Corp. V. Federal Communica¬ 
tions Commission, supra. 

SeopexiljLg record; changed condi¬ 
tions 

Proof of establishment of two new 
daytime radio stations after filing of 
mutually exclusive applications, did 
not constitute changed conditions 
warranting a reopening of the record 
where such proof added nothing to 
determination of which of the two 
competing applicants would provide 
better service.—^Kentucky Broadcast¬ 
ing Corp. V. Federal Communications 
Commission, supra. 

6 . D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 175 F.2d 351, 85 U.S.App. 
DC. 40. 

©. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App, 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 LEd. 869, 1037. 

Findings as to: 

Modification see infra 5 312 h. 
Mutually exclusive applications see 
infra subdivision b of this sec¬ 
tion. 

"Absence of findings, whatever the 
reason therefor, cannot take the 
place of adequate findings."—Sanders 
Bros. Radio Station v. Federal Com¬ 
munications Commission, 106 F.2d 
321, 3‘24, 70 App.D.C. 297, reversed 
on other grounds Federal Communi¬ 
cations Comnoission v. Sanders Bros. 
Radip Station, 60 S.Ct. 693, 309 U. 
S. 470, 642, 84 L.Ed. '869, <1037. 

Basic and ultimate facts; style 
(1) A finding of cominiiaslon tliat, 


there was a public need for proposed 
station and that public interest, con¬ 
venience, and necessity would be 
served through grant of application 
for permit to construct station was 
insufficient as a finding of fact to 
support order granting application, 
since it did not indicate basic facts 
on which determination was based; 
findings of fact, in order to support 
order of commission, must include ba¬ 
sic facts from which the ultimate 
facts in terms of statutory criterion 
are inferred by commission, and the 
ultimate facts on which orders of 
commission are based must bear 
some rational relationship to basic 
facts shown by the evidence.—Tri- 
State Broadcasting Co. v. Federal 
Communications Commission, 96 F.2d 
564, 68 App.D.C. 292. 

(2) The commission, before grant¬ 
ing permit for construction of sta¬ 
tion, must find from evidence ba.sic 
facts concerning operation of pro¬ 
posed and present stations in respect 
of power, wave length, and the like, 
and concerning whether or not elec¬ 
trical interference will result from 
©■peration of proposed station, and 
must then find, as an ultimate fact, 
whether public interest, convenience, 
or necessity will be served by grant¬ 
ing application; the findings of fact, 
in order to be sufficient must include 
basic facts from which ultimate facts 
in terms of statutory criterion may 
be inferred, although recitation of 
evidence and setting out of findings 
in formal style customary in trial 
courts are unnecessary, since it is 
suificient If findings be unambigu¬ 
ously stated, whether in narrative or 
numbered form, so that underlying 
basic facts appear.—Saginaw Broad¬ 
casting Co. V. Federal Communica¬ 
tions Commission, 96 F.2d 654, 68 
App.D.C. 282, certiorari denied Gross 
V. Saginaw Broadcasting Co., 69 S.Ct 
72, 305 U.S. '613, 83 L.Bd. 391. 

Attack on groiuia of financial interest 

Even If findings were not as de¬ 
tailed as desirable on subject of 
public interest, convenience, or ne¬ 
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cessity, the commission’s order would 
not be abrogated for lack of adequate 
findings where the attack on the 
findings was not that the public in¬ 
terest was not sufficiently protected 
but only that the financial interests 
of an existing station had not been 
considered.—^Federal Communications 
Commission v. Sanders Bros. Radio 
Station, App.D.C., 60 S.Ct. 693, *309 

U. S. 470, 642, 84 L.Ed. 869, 1037. 
Findliigs held snJdcient 

(1) To comply with requirements 
of Federal Communications Act.—‘ 
Federal Communications Commission 

V. Sanders Bros. Radio Station, su¬ 
pra. 

(2) On subject of competition.—^ 
Tri-State Broadcasting Co. v. Federal 
Communications Commission, 96 F.2d 
564, 68 App.D.C. 292. 

Pindlng' held insufficiently specific 
A statement by the commission 
that the needs of area in question 
were such as to require the uninter¬ 
rupted broadcast until local sunset 
proposed by other applicants was not 
sufficiently specific to fulfill the re¬ 
quirements of a finding of basic 
facts.—Saginaw Broadcasting Co, v. 
Federal Communications Commission, 
96 F.Jd 654, 68 App.D.C. 282, certio¬ 
rari denied Gross v. Saginaw Broad¬ 
casting Co., 69 S.Ct. T2, 305 U.S. 
613, 83 L.Ed. 391. 

7. D.C.—Tri-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2d 664, 68 App.D.C. 
292. 

nndings held Insufficient 

To show need of additional service, 
in absence of any finding that exist¬ 
ing service was inadequate in finan¬ 
cial stability, equipment, manage¬ 
ment, or ability to supply demands 
of advertisers and performers.—Tri- 
State Broadcasting Co. v. Federal 
Communications Commission, supra. 

D.C.—Tri-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

Newspaper owner as applicant gen¬ 
erally see supra § 308. 
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relative importance of the several factors involved, such 
as the merits of program proposals. 

Where mutually exclusive applications for radio 
station licenses or permits are submitted to the Fed¬ 
eral Communications Commission, there is an inter¬ 
play of administrative and judicial functions,^ and 
the commission has wide powers^^ and discretional 
in choosing between qualified applicants. While 
there are no established criteria by which a choice 
between the applicants must be made,i^ in which 
respect a comparative determination differs from 
the determination of each applicant's qualifications 
for a permit,13 the guiding standards are those of 


the Federal Communications Act, namely, the pub¬ 
lic convenience, interest, or necessity.!^ A choice 
between two applicants involves more than the 
bare qualifications of each applicant; it involves 
a comparison of characteristics,!^ and, where both 
applicants are qualified, the question is which is 
the better qualified.i® Superiority of one applicant 
over another in one or more phases of qualifica¬ 
tion or operational ability does not necessarily con¬ 
stitute superiority under the statutory standards.i'^ 
The commission or the reviewing court may not 
add up the factors as to which each applicant is 
superior and decide according to the numerical re- 


9. D.C.—Johnston Broadcasting' Co 
V. Federal Communications Com¬ 
mission, 175 F.2d 361, 85 U.S.App 
D.C. 40. 

10. D.C.—Johnston Broadcasting Co 
V. Federal Communications Com¬ 
mission, supra. 

11. D.C.—Scripps-Howard Radio v. 
Federal Conimunioations Commis¬ 
sion. 189 F.2d 677, '89 U.S App.D.C. 
13, certiorari denied 72 S.Ct. 56, 
342 U.S. 830, 96 L.Ed. 628—John¬ 
ston Broadcasting Co. v. Federal 
Communications Commission, 175 
F.2d 361, 86 U.S.App.D.C. 40. 

12. D.C.—^Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, -supra. 

13. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

Qualifications of applicants generally 
see supra § 308. 

14. D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, ,189 F.2d 677, 89 U.S.App.D.C. 
13, certiorari denied 72 S.Ct. 65, 
'342 U.S. 830, 96 L.Fd. 628—-John¬ 
ston Broadcasting Co. v. Federal 
Communications Commission, 176 
F.2d 361, 86 U.S.App.D.C. 40. 

Xiocal re<sldeiLce; familiarity -with lo¬ 
cal conditloiLS 

Commission acted within its per¬ 
missible discretion in giving weight 
to consideration of local residence 
and familiarity with local conditions 
to be served; nonresidence of one 
applicant, while not a disqualifying 
factor, was proper for comparing and 
weighing relative situation of quali¬ 
fied applicants.—Scripps-Howard Ra¬ 
dio V. Federal Communications Com¬ 
mission, 189 F.2d 677, 89 U.S.App. 
D.C. 13, certiorari denied 72 3.Ct. 
65, 342 U.S. 836, 96 L.Bd, 628. 
Xategratlon of ownership with man¬ 
agement 

Comparative lack of Integration of 
ownership with management of one 
applicant was not disqualifying fac¬ 
tor, although proper matter for com¬ 
paring and weighing in arriving at 


final judgment.—Scripps-Howard Ra- i 
dio V. Federal Communications Com¬ 
mission, supra. 

Association with media of mass cir¬ 
culation 

(1) In considering public interest, 
commission, when choosing between 
two applications, may attach signifi¬ 
cance to fact that one, in contrast 
with the other. Is dissociated from 
existing media of mass communica¬ 
tion in the area affected; where one 
applicant is free of association with 
such existing media and other is not, 
commission, in interest of competi¬ 
tion and consequent diversity, may 
let its judgment be influenced toward 
applicant whose situation promises to 
promote diversity.—Scripps-Howard 
Radio V. Federal Communications 
Commission, supra. 

(2) In making comparative deter¬ 
mination, commission could not, in 
considering public interest in mainte¬ 
nance of competition and dissemi¬ 
nation of news, select fact that one 
applicant was owner of only newspa¬ 
per in the community and ignore 
fact that other was directly related 
to several newspapers and radio sta¬ 
tions in the same general section of 
the country, although not in the im¬ 
mediate community.—-Plains Radio 
Broadcasting Co. v. Federal Commu¬ 
nications Commission, 176 F.2d 359, 
85 U.S.App.D.C. 48. 

Servlod of additional persons 

On comparative hearing of mutual¬ 
ly exclusive applications by Michigan 
station for change of frequency and 
power and of Ohio station for in¬ 
crease of power, commission properly 
granted application of Michigan sta¬ 
tion and denied application of Ohio 
station without prejudice, wher^ as 
result of granting former application 
five thousand persons who had no 
primary daytime radio service would 
be served, and where proposed addi¬ 
tional coverage by Ohio station would 
reach no area or person not already 
served by some radio station.—Radio 
Cincinnati v. Federal Communications 
Commission, 177 F,2d 92, 85 U.S.App. 
D.C. 292. 


Overlap 

In making comparative determina¬ 
tion, fact that portion of increased 
service area sought by one applicant 
was already served by another sta¬ 
tion located in another city owned by 
that applicant, while not a bar to li¬ 
cense, could be considered among oth¬ 
er factors in making choice between 
applicants.—Plains Radio Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 17-6 F.2d 359, '85 U.S. 
App.D.C. 48. 

Bue process held not denied 
D.C.—Radio Cincinnati v. Federal 
Communications Commission, 177 
F.2d 92, 86 U.S.App.D.C. 292. 

15. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com- 
mis.sion, 175 F.2d 351, 85 U.S.App. 
D.C. 40. 

16. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

17. D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, 189 l?'.2d 677, 89 U.S.App.D.C. 
13, certiorari denied 72 S.Ct 66, 842 
U.S 830, 96 U.Bd. 628. 

Financial strength 

Where both applicants were found 
to be financially qualified, commis¬ 
sion was not required to award per¬ 
mit to applicant with the greater 
financial strength.—Scripps-Howard 
Radio V. Federal Communications 
Commission, supra. 

Broadcasting experlenos 

Where mutually exclusive applica¬ 
tions for permit were submitted, 
commission was not required to ac¬ 
cord decisive weight to superior 
broadcasting experience of one ap¬ 
plicant.—-Scripps-Howard Radio V. 
Federal Communications Commission, 
supra. 

Seleotlcn held not nnlawfnl, arbi- 
traary, or oaprlolons^ and not an abuse 
of discretion, notwithstanding com¬ 
peting applicant was better qualified 
in a number of respects.—Scripps- 
Howard Radio V. Federal Oommuni- 
oations Commission, supra. 
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sult;^^ there must be a weighing of the relative 
importance of the several factors involved.^^ 

In a comparative determination, the relative mer¬ 
its of program proposals are an important, if not 
vital, feature of measurement in the public inter¬ 
est,since programs are the essence of the serv¬ 
ice to the listening public.^! So, while the commis¬ 
sion cannot choose on the basis of political, eco¬ 
nomic, or social views of an applicant,and can¬ 
not prescribe any type of program, except for pro¬ 
hibitions against obscenity, profanity, etc.,23 it 
can make a comparison of proposals on the basis 
of public interest and, therefore, of public service, 
and such a comparison is not a form of censorship 
within the meaning of the Federal Communications 
Act.^5 An applicant is not aggrieved by the ac¬ 
tion of the commission with respect to another ap¬ 
plication, where his application is denied on totally 
independent grounds, and the fact that the two ap¬ 


plications are mutually exclusive is immaterial.^® 

The findings, conclusions, and decision must be 
such that the courts, on appeal, can exercise their 
jurisdiction to determine whether the commission’s 
action is within its statutory authority and within 
constitutional limitations.-" The commission can¬ 
not ignore a material difference between two appli¬ 
cants and make findings in respect of selected char¬ 
acteristics onIy;23 neither can it base its conclu¬ 
sions on a selection from among its findings of 
differences and ignore all other findings;-^ it must 
take into account all the characteristics which indi¬ 
cate differences, and reach an over-all determina¬ 
tion on an evaluation of all factors, conflicting in 
many cases.^^ The requirement is that the judg¬ 
ment be within the bounds of rational deriva¬ 
tion from the findings but the required findings 
need go no further than the evidence and the pro¬ 
posals of the parties.^^ If the comparisons made 


18. D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, supra. 

Beason for mUa 

This would eliminate the exercise 
of judgment as to where lies the 
greater public interest.—Scripps- 
Howard Radio V. Federal Communi¬ 
cations Commission, supra, 

19. D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, supra—^Plains Radio Broad¬ 
casting Co. V. Federal Communi¬ 
cations Commission, 175 F.2d 359, 
85 U.S.APP.D.C. 48. 

Superiority in particular factors 
Assuming minimal qualifications in 
all essential respects, superiority in 
those matters most conducive to the 
public interest will outweigh su¬ 
periority of a rival in others, and, 
similarly, a slight degree of superior¬ 
ity in several factors might be more 
than offset by substantial inferiority 
in one.—Scripps-Howard Radio v. 
Federal Communications Commission, 
189 P.2d 677, 89 U.S App.D.C. 13, 

certiorari denied 72 S.Ct. -65, 342 U.S. 
830, 96 L.Bd. 628. 

IJO- D.C.—Plains Radio Broadcasting 
Co. V. Federal Communications 
Commission, 175 F.2d 369, 362, 86 
U.S.APP.D.C. 48. 

Programs generally see supra § 294. 

“The question is not whether the 
applicant will present a well-rounded 
program but whether its proposals 
will better serve the public interest 
than will those of another applicant." 
—Plains Radio Broadcasting Co. v. 
Federal Communications Commission, 
supra. 

isro preference of existing licensee 

Where it did not appear that pro¬ 
gram proposals of applicants were 
equally meritorious, there was no 


occasion to indulge in presumed 
preference of existing licensee over 
a newcomer.—^Kentucky Broadcasting 
Corp. V. Federal Communications 
Commission, 174 F.2d 38, 84 U.S.App. 
DC. 383. 

21. D C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 175 P.2d 351, 85 U.S.App. 
D.C. 40, 

22 . D C.—Johnston Broadcasting Co 
V. Federal Communications Com¬ 
mission, supra. 

23. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

24. D.C—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

25. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

26. D.C.—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, 180 P.2d 28, 86 U.S. 
App.D.C. 102. 

27. D C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 176 F.2d 351, 85 U.S.App 
D.C. 40. 

Essentials stated 

The essentials to comparative deci¬ 
sions oh mutually exclusive applica¬ 
tions are: Bases or reasons for final 
conclusion must be clearly stated; 
the conclusions must be rational re¬ 
sult from findings of ultimate facts, 
and those findings must be sufllcient 
in number and substance to support 
conclusion; the ultimate facts found 
must appear as rational inferences 
from findings of basic facts; find¬ 
ings of basic facts must be support¬ 
ed by substantial evidence, findings 
must be made in respect of every 
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difference except those which are 
frivolous or wholly unsubstantial; 
and final conclusion must be on a 
composite consideration of the find¬ 
ings as to the several differences, 
pro and con each applicant.—Scripps- 
Howard Radio v. Federal Communi¬ 
cations Commission, 189 F.2d 677, 89 
U S.App.D.C. 13, certiorari denied 72 
S.Ct. 55, 34*2 U.S. 830, 96 L Ed. 628t- 
Johnston Broadcasting Co. v. Federal 
Communications Commission, 175 F. 
2d 351, 85 U.S.APP.D.C. 40. 

The progress to a valid conclusion 
by the commission is to receive the 
evidence, then to make from the evi¬ 
dence findings of basic facts, then to 
make by inference from the basic 
facts findings of the ultimate facts 
which are requisite to decision, and 
then to draw a final conclusion by 
the application of the statutory cri¬ 
terion to the ultimate facts.—John¬ 
ston Broadcasting Co. v. Federal 
Communications Commission^ supra. 

28. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

29. D.C.—Johnston Broadcasting Co. 
v. Federal Communications Com¬ 
mission, supra. 

30. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

31. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

32. D.C,—Johnston Broadeasting Co, 
V. Federal Communications Com¬ 
mission, supra. 

Inquiry by commission on own behalf 

The commission need not inquire, 
on its own behalf, into possible dif¬ 
ferences between the applicants 
which are not suggested by any par¬ 
ty, although in its discretion it may 
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by the commission in its findings are adequate, its 
failure to make other comparisons requested by 
one of the applicants is immaterial 3 and, where 
there is not an entire omission to consider compara¬ 
tive operating policies, the fact that a fuller and 
more explicit comparison might have been made 
does not justify reversal of the commission's de- 
termination.S^ The commission is without author¬ 
ity to evaluate one applicant’s program proposal 
as superior to another’s without making findings 
as to what the program proposals are and receiv¬ 
ing evidence on which to base those findings.^^ 
A finding that a larger community is in greater need 
than a smaller nearby one will not support a grant 
of an application without findings as to the com¬ 
parative qualities of the program proposals of the 
several applicants, the lack of any particular type 
of service in either community, or the greater abil¬ 
ity of either applicant to meet that need.36 

Choice between coMfnunities, Under the provi¬ 
sion of the Federal Communications Act, 47 U.S. 
C.A. § 307 (b), requiring the Federal Communica¬ 
tions Commission to make such distribution of li¬ 
censes, frequencies, hours of operation, and power 
among the several states and communities as to 
provide a fair, efficient, and equitable distribution 
of radio service to each of them, the decision of 


the commission, in choosing between communities, 
must not be arbitrary the choice must be prem¬ 
ised on findings of fact which make clear the rea¬ 
son for the choice and make the choice a rational 
conclusion from the facts,and the commission 
is not required to make a mathematical evaluation 
of existing service.^® 

Reconstruction. No formal or direct comparison 
is necessary between an application for a license 
to reconstruct a station which must be denied and 
one which may be granted.^^ 

Priority of application may be considered, as 
long as it is not the controlling factor in arriv¬ 
ing at a final decision as between the applications.^^ 

§ 311. Suspension; Revocation; Withdraw¬ 
al 

The commission may suspend a license on the ground-s, 
and in the manner, specified by statute. Also, under the 
statute, a license may be revoked, if the criteria deter¬ 
mining public convenience. Interest, or necessity are 
properly applied. 

The Federal Communications Commission may- 
suspend the license of the operator of any radio 
station on the grounds, and in the manner, specified 
by statute.^ 2 Likewise, a radio broadcasting li¬ 
cense may be revoked,in accordance with stat- 


do so.—Johnston Broadcasting Co. v. i 
Federal Communications Commission, 
supra. 

33- D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, 189 F.2d ’677, 89 U.S.App.D.C. 
13, certiorari denied 72 S.Ct. 65, 
342 U.S. 830, 96 L.Ed. 628. 

Reason for mle 

The parties may not control the 
exact form or content of a decision.— 
Scripps-Howard Radio v. Federal 
Communications Commission, supra. 

34. D.C.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, supra. 

35. D.C.—Plains Radio Broadcasting 
Co. V. Federal Communications 
Commission, 175 P.2d 359, 86 U.S. 
App.D.C. 4'8. 

36. D.C.—Easton Pub. Co. v. Federal 
Communications Commission, 175 
F.2d 344, 85 U.S.App.D.C. S3. 

37. D.C.—Easton Pub. Co. v. Federal 
Communications Commission, su¬ 
pra. 

38. D.C.—^Easton Pub. Co. v. Federal 
Communications Commission, su¬ 
pra, 

AhserMoe of compelllxig factual dlf- 
forauoo 

Where choice of either of two 
communities might be within reason 
on facts, courts cannot hold that new 
lioeoae must be denied merely be¬ 


cause there is no compelling" factual 
difference between applicants: and In 
such case commission has wide dis¬ 
cretion and court must insure only 
that factual situation has been fully 
explored.—^Easton Pub. Co. v. Federal 
Communications Commission, supra. 

39. D.C.—EsLston Pub. Co. v. Fed¬ 
eral Communipatlons Commission, 
supra. 

Values and weight of VM: and AM 
stations 

Under the statute, commission was 
not required to assign to PM sta¬ 
tions existing or proposed In two 
nearby communities the same values 
as existing AM stations in deter¬ 
mining comparative rights of appli¬ 
cants from each community to con¬ 
struction permit for new AM station; 
statute does not require that com¬ 
mission give prohibitive weight to 
existence of AM stations when al¬ 
locating new FM stations.—Easton 
Pub. Co. V. Federal Communications 
Commission, suprA 

40. D.C.—^Simmons v. Federal Com¬ 
munications Commission, 145 F.2d 
678, 79 U.aApp.D.a 264. 

Xtoasou for rule 

Relative consideration Is meaning¬ 
less unless there are two applications 
either of which, considered alone, 
might be granted.—Simmons v. Fed¬ 
eral Communications Commission, su- 
[prtt- 


41. D.C.—^Kentucky Broadcasting 

Corp. V. Federal Communications 
Commission, 174 F.2d 38, 84 US. 
App.D.C. 383. 

42- U.S.—Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, App.D.C., 66 S.Ct. 148, 326 
U.S. 327, 90 UEd. 108. 

D.C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 191 F.2d 492, 89 U.S.App.D.C. 
298. 

43. U.S,—^Federal Communications 

Commission v. Sanders Bros. Radio 
Station, App.D.C. 60 S.Ct 693, 309 
U.S. 470, 642, 84 UBd. 869, 1037— 
Federal Radio Commission v. Nel¬ 
son Bros. Bond & Mortgage Co. 
(Station WIBO) App.DC, 63 S.Ct. 
627, 289 U.S. 266, 77 D.Ed. 1.166, 
89 ADR. 406, rehearing denied 54 
S.Ct 866, two cases, 292 U.S. 613, 
78 DBd. 1472, and Federal Radio 
Commission v. North Shore Church 
(Station WPCC) 64 S.Ct 866, two 
cases, 292 U.S. 618, 78 DEd. 1472. 
XUvocatlou for orerstepplug oommis- 
I sloxL’s miss 

Pa.—Summit Hotel Co, v. National 
Broadcasting Co., 8 A.2d 802, 336 
Pa. 182, 12*4 ADR. 968. 

Befamatory matter | false advertis¬ 
ing 

The publication by a broadcasting 
station of defamatory matter, as also 
the transmission of certain forms of 
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ntory provisions for such revocation and one 
who applies for and receives such a license re¬ 
ceives it subject to the right of the government in 
the public interest to withdraw it without com- 
pensation.^5 Under the Federal Communications 
Act, the power to annul a radio station license is 
within the exclusive jurisdiction of the Federal 
Communications Commission but the right to 
revoke is not within the uncontrolled discretion of 
the commission.'^'^ The commission’s power of re¬ 
voking licenses involves proper application of those 
criteria that determine public convenience, interest, 
or necessity and the right to revoke licenses 
in the public interest implies the grant of all means 
necessary or appropriate to the discharge of the 
powers expressly granted.*^^ The provisions of the 
Federal Communications Act describing the proce¬ 
dure for revoking a station license has no applica¬ 
tion where the commission denies an application 
for a permit to operate an AM radio station al¬ 
ready constructed under a construction permit and 
for a permit to construct an FM station, since the 


order does not deprive applicant of his AM con¬ 
struction permit.50 

§ 312. Modification or Change 

a. In general 

b. Notice and hearing; findings 

a. In Creneral 

Any modification of a license must be for the public 
convenience, interest, or necessity. Such modification 
may take the form of an increase in the power of a 
station or of interference with an existing station by the 
authorized construction of a new one. 

In modifying licenses for the operation of radio 
stations, public convenience, interest, or necessity is 
the ‘^touchstone” for the exercise of the authority 
of the Federal Communications Commission.^! It 
is held to be in the interest of public and common 
justice to the owner of the station that the status 
of the station shall not be injuriously affected when 
it is constructed and maintained in good faith, in 
the absence of a compelling reason for the change.^^ 


false and fraudulent advertising may, 
If persisted in, result in the revoca¬ 
tion of the license of the station or 
its deletion.—Summit Hotel Go. v. 
l^ational Broadcasting Co., supra. 

44. U.S.—Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, App.DC., 66 S.Ct. 148, 32? U. 
B 327, 90 L.Ed. 108. 

D.C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 191 F.2d 492, 89 U.S.App.D.C. 
298. 

45. D.C.—Pulitzer Pub. Co. v. Feder¬ 

al Communications Commission, 
94 F,2d 249, 68 APP.D.C 124— 

Trinity Methodist Church, South, v. 
Federal Radio Commission, 62 F 2d 
850, 61 App.D.C. 311, certiorari de¬ 
nied 63 S.Ct. 317, 288 U.S. 699, 77 L, 
Ed. 975. 

46. Neb.—Johnson v Radio Station 
WOW, 14 N.W.2d 666, 144 Neb. 406, 
reversed on other grounds 65 S.Ct. 
1476, 326 U.S. 120, 89 L.Ed. 2092, 
conformed to 19 N.W.2d 853, 146 
Neb. 429, motion denied 66 S.Ct. 
11 . 

47. D.C.—Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 105 F.2d 36, 70 App. 
D.C. 167, reversed on other grounds 
60 S.Ct. 437, 309 U.S. 134, 84 L.Ed. 
666 . 

48. U.S—Radio Station WOW v. 

Johnson, Neb., 65 S.Ct. 1475, 326 
U.S. 120, 89 L.Ed. 2092, conformed 
to 19 N.W.2d 853, 146 Neb. 429, mo¬ 
tion denied 66 S.Ct. 11—^Federal 
Communications Commission v. 
Pottsville Broadcasting Co., App. 
D.C., 60 S.Ct 437, 309 Uls. 134, 84 
L.Ed. 656. ’ , 


D C.—^American Broadcasting Co. v 
Federal Communications Commis¬ 
sion, 191 F.2d 492, 89 U.S.App D.C. 
298—^Mansfield Journal Co. (FM) 
V. Federal Communications Com¬ 
mission, 180 P.2d 28, 86 U.S.App.D. 

O. 102—WOKO, Inc., v. Federal 
Communications Commission, 153 

P. 2d 6'23, 80 U.S.App.D,C. 333, re¬ 
versed on other grounds 67 S.Ct. 
213, 329 TJS. 223, 91 L.Ed. 204. 

48. DC.—Stahlman v. Federal Com¬ 
munications Commission, 126 F.2d 
124, 76 U.S.App.D.C. 176. 

50. D.C.—Independent Broadcasting 
Co. V. Federal Communications 
Compiission, 193 F2d 900, 89 U.S. 
App.D.C, 396, certiorari denied 73 
S.Ct 14, 344 U.S, 8-37, 97 L-Ed. 652. 

51. U S —^Ashbacker Radio Corp. v. 
Federal Communications Commis¬ 
sion, AppD.C., 66 S.Ct 148, 326 U. 
S. 327,** 90 L.Ed. 108—^Federal Com¬ 
munications Commission v. Potts¬ 
ville Broadcasting Co., App.D.C., 60 
S.Ct. 437, 309 U.S. 134, 84 L Ed. 666. 

D.C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 191 F.2d 492, 89 U.S App D.C. 
298—Mansfield Journal Co. (FM) 
V. Federal Communications Com¬ 
mission, 180 F.2d 28, 86 UJS.App. 
D.C. 102. 

Grant of Increased wattage held 
within the commission's statutory 
authority and its long-standing pol¬ 
icy of furnishing at least one primary 
radio service to all substantial popu¬ 
lations of the country, even though it 
resulted in interference with recep¬ 
tion of ajiother broadcaster with 
same kilocycle band by fifty-four per 
'G^nt of the population in a formerly 
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interference-free area.—Beaumont 

Broadcasting Corp. v. Federal Com- 
mumcations Commission, 202 F.2d 
306, 91 U.S.App.D.C. 111. 

58. D.C—Evangelical Lutheran Syn¬ 
od of Missouri, Ohio, and Other 
'States V. Federal Communications 
Commission, 105 P.2d 793, 70 App. 
D.C. 270. 

62 C.J. p 302 note 38. 

Petition as seeking modification 
A petition by broacasting company 
for reconsideration of grant, to com¬ 
petitor, which allegedly seriously af¬ 
fected petitioner, sought, in effect, a 
modification of petitioner’s license by 
a grant of protection within its serv¬ 
ice area but beyond its present nor¬ 
mally protected contour.—^American 
Broadcasting Co. v. Federal Commu¬ 
nications Commission, 179 F.2d 437, 
85 U.S App.D.C. 343. 

Synchronization as experiment 

Modification of licenses of stations 
so as to permit ©■peration in syn¬ 
chronization as experiment was held 
not objectionable as subjecting other 
stations in same territory to in¬ 
creased danger of loss or reduction of 
facilities.—^WGN, Inc., v. Federal Ra¬ 
dio Commission, 68 F.2d 432, 62 App. 
D.C. 385. 

Vague and conjectural objection 

Objection to modification on ground 
that it will subject objecting station 
to economic injury through allocation 
of additional facilities to city in 
which stations were located, or on 
ground that decision places obstacle 
in way of securing increased power 
for objecting station, was held too 
vague, problematical, and conjectur¬ 
al to furnish present substantial ob- 
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Authorization for the construction of a new sta¬ 
tion, with substantial electrical interference with an 
existing station, is in fact and in legal effect a mod¬ 
ification of the existing license.'^S if the require¬ 
ments of the public interest are to be satisfied, the 
commission must consider not only the public bene¬ 
fit from the operation of the new station, but also 
any public loss which it might occasion;®^ it is 
error for the commission to award a permit for 
the construction of the new station without con¬ 
sidering the comparative public need for, and the 
comparative merits of, the existing and the pro¬ 
posed stations.^® Applicants for modification of 
licenses may properly be required to designate in 
the application a single frequency desired.^^ In 
determining whether or not a change or modifica¬ 
tion should be ordered, it is immaterial that one 
station was first in operation and first acquired the 
particular broadcasting channel.^'^ 

An application for a permit to increase the pow¬ 


er of a station has been held not an application 
for a construction permit, but for a modification of 
an existing license.^^ On an application for the re¬ 
newal of a license and an increase in the power 
of the station, the regulatory body cannot order 
the reduction of the power of another station, op¬ 
erating on the same frequency, in order to pre¬ 
vent interference.The contention that the grant 
of an increase in the power of a station might 
violate broadcasting agreements between the Unit¬ 
ed States and Canada has been held unavailable.59 
An increase to five hundred watts regular power, 
although the station applied for two hundred fifty 
watts regular and two hundred fifty watts experi¬ 
mental power, has been held not error, where the 
grounds of the decision are of permanent, and not 
occasional, character.^! Decisions as to change 
of frequency or power increase under a former stat¬ 
ute relating to allocation of facilities will be found 
in the note.52 


jection.—WGN, Inc., v. Federal Ra¬ 
dio Commission, supra. 

Transfer to another fre<iuency 

N broadcasting* station sharing 
time equally with M station could 
not complain of commission’s action 
in transferring it to another frequen¬ 
cy to permit P station to be on same 
frequency with M, with which P was 
aihliated, particularly where broad¬ 
casting time of N was thereby in¬ 
creased.—City of New York, Depart¬ 
ment of Plant and Structures (Sta¬ 
tion WNTC) V. Federal Radio Com¬ 
mission, 64 P.2d 719, 62 App.D.C. 81. 

53, D C.—^Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, 202 F.2d 298, 301. 91 U.S.App, 
D.C. 72. 

Standard as to population in hlanket 
area 

Record held to establish that com¬ 
mission, in awarding permit to con¬ 
struct station, had departed from 
its own standard requiring that not 
more than one per cent of metropoli¬ 
tan population served by station be 
living in blanket area of transmitter; 
willingness of applicant for permit to 
construct station to accept responsi¬ 
bility for adjusting complaints aris¬ 
ing from blanket interference, thus 
complying with portion of commis¬ 
sion’s standard, does not excuse non- 
compliance with remainder of stand¬ 
ard.—Democrat Printing Co. v. Fed¬ 
eral Communications Commission, 
supra. 

54. D.C.—Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, supra. 

"Only by such a balancing can the 
Commission reach a legally valid 
conclusion on the ultimate question 
of the public interest/’—^Democrat 


Printing Co. v. Federal (Communica¬ 
tions Commission, supra. 

Need for, and ability to supply, serv¬ 
ice 

Record supporting order awarding 
permit to construct a radio station 
in Texas which would displace signal 
of Oklahoma station in particular 
area disclosed a need for the pro¬ 
posed service In the Dallas, Texas, 
area and disclosed that applicant was 
fit, willing, and able to supply such 
service.—Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, supra. 

Qualitative and quantitative criteria 
Commission cannot adopt qualita¬ 
tive criteria of need to justify award 
of permit to new station and then use 
purely quantitative criteria of cover¬ 
age to determine need for services of 
existing station lost by interferen<‘o 
from new station.—Democrat Print¬ 
ing Co. v. Federal Communications 
Commission, supia- 
liooatiLon of area of displacement 
In determining whether to grant 
license to construct station in Dallas, 
Texas, which would partly displace 
Oklahoma station, commission could 
consider that area of such displace¬ 
ment was within Texas and largely 
within Dallas trading area—Demo¬ 
crat Printing Co, v. Federal Commu¬ 
nications Commission, supra, 

55. D.C,—Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, supra. 

Seoeipt of service from other sta- 
tiosji 

In determining whether to award 
permit to station which would dis¬ 
place existing station over large 
area, fact that Interference area 
would continue to receive primary 
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service from flve stations and that 
most of it would receive primary 
service from nine stations would not 
make irrelevant a comparative 
weighing of service—Democrat 
Printing Co. v. Federal Communica¬ 
tions Commission, supra. 

Burden of evidence on comparative 
need 

Where hearing olHcer of commis¬ 
sion and the commission rejected ev¬ 
idence of comparative need in inter¬ 
ference area, reviewing court could 
not overlook failure of record to 
show comparative need on ground 
that existing stations had burden of 
offering evidence on comparative 
need.—Democrat Printing Co. v. Fed¬ 
eral Communications Commission, 
supra. 

55. D.C.—Chicago Federation of La¬ 
bor V. Federal Radio Commission, 
41 F.2d 422, 69 App.D.C. 333. 

62 C.J. p 302 note 41. 

57. D.C.—Great Lakes Broadcasting 
Co. V, Federal Radio Commission, 
37 F.2d 903, 69 App.D.C. 197, cer¬ 
tiorari dismissed 60 S.Ct. 467, 281 

U. -S. 706, 74 L.Fd. 1129. 

58, D.C.—Pacific Development Radio 
Co. (Station KECA) v. Federal Ra¬ 
dio Commission, 6$ F.2d 640, 60 
App.D.C. 378—Durham Life Ins. Co. 

V. Federal Radio Commission, 65 
F.2d 637, 60 App.D.C. 376. 

69. D.C.—WEEC. Inc., v. Federal 

Radio Commission, 67 F.2d 678, 62 
App.D.C. 312. 

80, D.C.—WREC, Inc., v. Federal 

Radio Commission, supra, 

61. D.C.—WHDC, Inc., v. Federal 

Radio Commission, supra. 

68. iCatters ooiuddered 

(1> Commission, on application by 
station for power increase, was re- 
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Removal of a station from one city to another 
may be permitted where it appears that the pub¬ 
lic interest, convenience, and necessity will be best 
served by such removal.’®^ 

b. Notice and Hearing; Findings 

Compliance with statutory requirements as to notice 
and hearing is essential to the validity of orders or 
decisions involving the modification of licenses. 

Where the statutory requirement of notice and 
hearing is not complied with, orders of the regula¬ 


tory body as to changes or modifications in station 
licenses are void.®^ The terms of a provision of 
the Federal Communications Act that a license shall 
not be modified without notice to the holder and 
reasonable opportunity to show cause why such 
modification should not be ordered must be read in 
the light of the general procedural authorization 
of the act empowering the Federal Communications 
Commission to conduct its proceedings in such man¬ 
ner as will best conduce to the proper dispatch of 
business and to the ends of justice.®^ Within the 


quired to consider public interest, 
<ionvenience, or necessity throughout 
-country —WHB Broadcasting Co. v. 
IT’ederal Badro Commission, 66 F.2d 
-Sll. 61 AppD.C 14. 

(2) In passing on application of 
station in underquota state for 
change of frequency to frequency 
shared by two stations in overquota 
state, commission could consider rea¬ 
sonable advantages enjoyed by peo¬ 
ple of each state, services of respec¬ 
tive stations, reasonable demands of 
underquota state, and heed of radio 
service in city of applicant.—^Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO), App.DC., 53 S.Ct. 627, 289 
UlS. 266, 77 LEd. 1166, 89 A.L.R. 406, 
rehearing denied 54 S.Ct. 866, two 
cases, 292 U S. 613, 78 B.Ed. 1472, and 
Federal Radio Commission v. North 
.Shore Church (Station WPCC), 64 
S.Ct. 856, two cases. 292 U.S. 613, 78 
LEd. 1472. 

ConsideratloxL of all facilities as¬ 
signed 

In making "'fair and equitable al¬ 
location,*’ commission was required 
to consider all broadcasting facilities 
assigned to respective states in ra¬ 
dio zone, and to determine whether 
more equitable adjustment would be 
.effected by granting application of 
station in underquota state for 
change of frequency to frequency 
shared by two stations in overquota 
state.—Federal Radio Commission v. 
„Nelson Bros. Bond & Mortgage Co. 
(Station WIBO), APP.D.C., 53 S.Ct. 
•627, 289 U.S. 2'66, 77 L.Ed. 1166, 89 
A.Li.R. 406, rehearing denied 64 S.Ct. 
856, two cases, 292 U.S. 613, 78 L.Ed. 
1472, and Federal Radio Commission 
V. North Shore Church (Station 
WPCC), 64 S.Ct. 856, two cases, 292 
U.S. 613, 78 I/.Ed. 1472. 

Xiijury to established stations 

A statutory requirement of equali¬ 
zation of broadcasting facilities in 
the broadcasting zones did not justi¬ 
fy unnecessary injury to established 
stations rendering valuable service 
in natural service areas.—Reading 
Broadcasting Co, v. Federal Radio 
Commission, 48 P.2d 468, 60 App.U.C. 
;89. 


Effect of increase of coverage 

D C —Radio Service Corporation v. 
Federal Communications Commis¬ 
sion, 78 F2d 207. 64 App.D.C. 323. 
Decisions held proper 
U 'S.—^Federal Radio Commission v 
Nelson Bros. Bond & Mortgage Co. 
(Station WIBO), App.D.C, 63 S Ct. 
627, 289 U.S. 266, 77 L Ed. 1166, 89 
A.L R. 406, rehearing denied 64 S 
Ct. 856, two cases. 292 U S. 613, 78 
LEd. 1472, and Federal Radio Com¬ 
mission V. North Shore Church 
(Station WPCC), 64 S.Ct. 856, two 
cases, 292 US. 613, 78 LEd. 1472. 
D.C.—^WHB Broadcasting Co. v. Fed¬ 
eral Radio Commission, 56 F.2d 
311, 61 App.D.C. 14. 

63. D.C.—^Head-of-the-Lakes Broad¬ 
casting Co. V. Federal Communica¬ 
tions Commission, 84 P.2d 396, 66 
App.D.C. 19. 

64. D C.—Journal Co. v. Federal Ra¬ 
dio Commission, 48 P.2d 461, 60 
App.D.C. 92. 

62 C.J. p 302 note 40. 

Notice held sufficient 
D.C.—^Democrat Printing Co. v. Fed¬ 
eral Communications Commission, 
202 F.2d 298, 91 U.S.App D.C. 72. 
Exception to examiner's report 

Where parties interested in appli¬ 
cation for modification of license are 
located in same city, better practice 
is to attempt to serve opposite coun¬ 
sel with exception to examiner’s re¬ 
port, and, in event mailing is neces¬ 
sary, notice should be sent by reg¬ 
istered mail; where station filed ex¬ 
ceptions to examiner’s report recom¬ 
mending denial of application for 
modification of its license, it was reg¬ 
ulatory body’s duty, before decision 
thereon, to notify other station shar¬ 
ing time with applicant.—^Unity 
School of Christianity v. Federal Ra¬ 
dio Commission, 64 F.2d 660, 62 App. 
D.C. 52. 

Q-rant of particular frequency 

Refusal of regulatory body, after 
granting particular frequency, to 
hear protest by another station, 
which applied for same frequency, 
was held error; where several sta¬ 
tions apply for same frequency, reg¬ 
ulatory body must grant either par¬ 
ty asking It a hearing,—Symons 
Broadcasting Co. v. Federal Radio 
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Commission, 64 F 2d 381, 62 App.D.C. 
46. 

Station not entitled to written notice 

Station which was not party ag¬ 
grieved or whose interests were not 
adversely affected by proposed mod¬ 
ification of licenses for experimen¬ 
tal purposes was not entitled to writ¬ 
ten notice of applications for modifi¬ 
cation.—^WGN, Inc., v. Federal Radio 
Commission, 68 F 2d 432, 62 App.D. 

C. 385. 

Comparative hearing; increased wat¬ 
tage 

(1) Where commission granted a 
broadcaster increased wattage, sub¬ 
ject to any interference which might 
result if second broadcaster with the 
same kilocycle band was granted in¬ 
creased wattage, and pointed out that 
if first broadcaster did not want to 
accept the grant so conditioned it 
could reject the grant and apply for 
a comparative hearing, and first 
broadcaster accepted the condition, 
latter was deemed to have waived a 
comparative hearing on later applica¬ 
tion of second broadcaster for in¬ 
creased wattage.—^Beaumont Broad¬ 
casting Corp. v. Federal Communica¬ 
tions Commission, 202 F.2d 306, 91 U. 
S.App.DC, 111. 

(2) If greater interference occurs 
than commission anticipated on 
granting increased wattage to first 
broadcaster without a comparative 
hearing, the first broadcaster would 
be entitled to comparative hearing 
on issue of whether the greater inter¬ 
ference was in public interest before 
granting of increased wattage to sec¬ 
ond broadcaster.—Beaumont Broad¬ 
casting Corp. V. Federal Communica¬ 
tions Commission, supra. 

CuttiiLg off of cross-examinatioa. 
held abuse of discretion.—Beaumont 
Broadcasting Corp. v. Federal Com¬ 
munications Commission, supra. 

65. U.S.—^Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 337 
U.S. 266, 93 L.Ed. 1353. 

Iteasoxiable opportunity held not 
shown 

D. C.—^Albertson v. Federal Communi¬ 
cations Commission, 182 P.2d 397, 
87 U.S.App.D.C. 39, 
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meaning' of such provision, a modification may oc- quires the allowance, by the commission, of such 
cur not only directly, by virtue of the terms of modification.^^ 

the license, but also indirectly, through extension, Oral argument. In a provision of the Federal 
to another station, of broadcasting facilities which Communications Act that a license shall not be 

will cause interference to the outstanding station modified without notice to the holder and reason- 

within its lawfully protected contour and the ^ihle opportunity to show cause why such niodifi- 
hearing provided for in such provision is required cation should not be ordered, the ''reasonable op- 

in respect of such indirect modification of an out- portunity to show cause” was not intended by con- 

standing license as well as in direct modification gress always to include opportunity for oral ar- 

thereof.^'^ That is, there must be a hearing on the gument,^o and the quoted phrase comprehends that 

issue as to whether the operation of the new sta- commission shall have broad discretion in de- 

tion would cause objectionable interference to the termming whether and when oral argument shall 

existing station within its lawfully protected con- "be required or permitted.*^^ In proceedings for au- 

tour,^8 and, further, whether, granting that such thority to move a station to a new location, failure 

interference would be caused, the public interest re- to accord objecting stations opportunity for oral 


66. U.S.—Federal Communications 

Commission v. national Broadcast¬ 
ing* Co, App.B.C., 63 S.Ct. 1035, 319 
U.S. 239, 87 L.Ed. 1374. 

D.C.—L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
F.2d 793, 83 U S.App.D.C. 176. 

Increase In. po'«^er 

(.1) The Federal Communications 
Act contemplates that whenever the 
commission is asked to allow an in¬ 
crease in the power of an existing 
station, so as to create the possi¬ 
bility of interference with another 
station on the same freduency, the 
latter must be given an opportunity 
to be heard.—Woodmen of the World 
Life Ins. Soc. v. Federal Communica¬ 
tions Commission, 105 F.2d 75, 70 
App.D.C. 196, certiorari denied 60 S. 
Ct, 112, 308 U.S. 588, 84 L.Ed. 492. 

(2) A station objecting to grant¬ 
ing of application of station in an¬ 
other state, on same frequency, for 
permit to change equipment and pow¬ 
er could not complain that applica¬ 
tion Involved antenna one hundred 
thirty feet high and that permit 
granted by commission involved an¬ 
tenna two hundred fifty-seven feet 
high, where a new hearing was or¬ 
dered, and objecting station was 
given notice that two hundred fifty- 
seven foot antenna would be consid¬ 
ered.—^Woodmen of the World Life 
Ins. Soc. V. Federal Communications 
Commission, supra. 

issues arising’ 

Where a licensee files with the com¬ 
mission a petition for a hearing as to 
the propriety of granting a license 
to a new applicant, issues are wheth¬ 
er operation of applicant will cause 
objectionable interference to the li¬ 
censee within its protected contour, 
constituting indirect modification of 
its license, and, if so, whether public 
interest, convenience, and necessity 
require such interference.—^WJR, The 
Goodwill Station v. Federal Commu¬ 
nications Commission, 174 F.2d 226, 


84 U.S.App.D.C. 1, reversed on other 
grounds 69 S.Ct. 1097, 337 U.S. 265, 
93 L.Ed. 1353. 

No assertion of threatened impinge¬ 
ment 

Where licensee filing with com¬ 
mission a petition for reconsideration 
of its decision granting without hear¬ 
ing an application for permit to erect 
new station and for leave to partici¬ 
pate as a party in such proceeding 
failed to assert any threatened im¬ 
pingement of its normal contour 
area, petitioner showed no right to 
intervene in the proceeding and com¬ 
mission's action denying petition was 
correct.—WJR, The Goodwill Station 
V. Federal Communications Commis¬ 
sion, 178 F.2d 720, 85 U.S.App.D.C. 
392. 

67. U.S.—^Federal Communications 

Commission v. NTational Broadcast¬ 
ing Co., App.D.C., 63 S.Ct. 1035, 
319 U.S. 239, 87 L.Ed. 1374. 

D.C.—L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
F.2d 793, *83 U.S.App.D.C. 176. 

68. D.C.—L. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission, 
supra. 

l^eavixLg of hearing to appeal held im¬ 
proper 

D.C.—^L. B. Wilson, Inc. v. Federal 
Communications Commission, su¬ 
pra. 

Specifio request for hearing not es¬ 
sential 

D.C.—-WJR, The Goodwill Station v. 
Federal Communications Commis¬ 
sion, 174 F.2d 226, 84 U.S.App.D.C. 
1, reversed on other grounds 69 S. 
Ct. 1097, 337 U.S. 265, 98 L.Ed. 
1353. 

Petition as on demurrer 

Where licensee filed with commis¬ 
sion a petition for reconsideration 
of its decision granting •without hear¬ 
ing an application for a permit for 
a new station, and where allegations 
of petition, and assertions in appli¬ 
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cant's opposition thereto, advised 
commission of the existence of an 
issue as to whether objectionable in¬ 
terference would be caused by opera¬ 
tion of applicant, licensee was enti¬ 
tled to a hearing on that issue, the 
commission being at liberty to treat 
petition as if on demurrer.—^WJR, 
The Goodwill Station v. Federal 
Communications Commission, 174 F. 
2d 248, 84 U.S.App.D.C. 23. 

69. U.S.—Federal Communications 
Commission v. National Broadcast¬ 
ing Co., App.D.C., 63 S.Ct. -1035, 
319 U.S. 239, 87 L.Ed. 1874. 

D.C.—L. B. Wilson, Inc., v. Federal 
Communications Commission, 170 
F.2d 793, 83 U.S.App D.C. .176. 
Xiioeusee not mere permissive inter¬ 
vener 

Licensee which filed petition with 
the commission for reconsideration 
of decision granting an application 
for permit to erect a new station 
was not mere permissive Intervener, 
and, if license would suiter indirect 
modification by operation of appli¬ 
cant, licensee was entitled to hearing 
on question of whether such modifi¬ 
cation was required by the public in¬ 
terest.—WJR, The Goodwill Station 
V. Federal Communications Commis¬ 
sion, 174 F.2d 226, 84 U.S.App.D.C. 1, 
reversed on other grounds 69 S.Ct. 
1097, 337 U.S. 265, 93 L.Ed. 1363. 

70. U.S.—^Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct 1097, 837 
U.S. 265, 93 L.Ed. 1363. 

71. U.S.—^Federal Communications 
Commission v. WJR, The Goodwill 
Station, supra. 

Searing on. written submission 

held not abuse of discretion. 

U.S.-—Federal Communications Com¬ 
mission V, WJR, The Goodwill Sta¬ 
tion, supra. 

D.C.—^American Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, 179 F.2d 487, 85 U.S.App.P.C 
343. 



TEL. & TEL., RADIO & TELEVISION §§ 312-314 


86 C. J. S. 

argument has been held not an abuse of discretion, 
where there is no contention that they were not ac¬ 
corded full opportunity to be heard by the exam¬ 
iner, and they had notice of his findings and an 
opportunity to answer them in their exceptions and 
by brief.Where a licensee claims under statu¬ 
tory provisions relating to modification, and the 
case is not heard, or assigned for hearing, in the 
first instance before an examiner, the statutory 
provision for oral argument before the commis¬ 


sion in proceedings heard initially before an exam¬ 
iner has no pertinence.*^^ 

Findings, Particular findings of the Federal 
Communications Commission have been held suf¬ 
ficient to support its determination that compet¬ 
ing licensees had failed to show injury from the 
granting of an application for a change in frequen¬ 
cy, and an increase in power, of a radio station.*^^ 
Findings of this nature must not be ambiguous or 
inadequate."^^ 


C. REVIEW OF, OR RELIEF AQAIISTST, ACTION OF COMMISSION 


§ 313. In General 

Judicial action in connection with radio broadcasting 
and proceedings before the Federal Communications Com¬ 
mission must conform to the provisions of the Federal 
Communications Act and any other relevant legislation. 

Unless a party states a case which shows that his 
legal or equitable rights have been invaded or 
threatened, he cannot ask a reviewing court to use 
its process to control the action of the Federal Com¬ 
munications Commission in connection with radio 
broadcasting.Xhe fact that a challenged deci¬ 
sion of the commission is legislative in character 
does not preclude a judicial review thereof,'^'^ since 
it is enough for the purpose of such review if the 
decision authoritatively determines the existence 
of a fact that at once sets in execution some sanc¬ 
tion, even though the decision itself is not in form 
a command.'^S a provision of the Federal Commu¬ 
nications Act will not be so construed as to leave 
a licensee without opportunity for relief from the 
arbitrary action of the commission, and so, in ef¬ 
fect, to deprive a provision of meaning and elim¬ 


inate it from the act, unless the provision is sus¬ 
ceptible of no other possible interpretation.'^9 The 
commission may not, by calling a radio station li¬ 
cense by another name, deprive the licensee of its 
statutory right to a judicial review of the com¬ 
mission’s decision refusing renewal of the license.^^^ 
The district court for the District of Columbia has 
no jurisdiction, under either the Administrative 
Procedure Act or the Declaratory Judgment Act,, 
to interfere in proceedings pending before the Fed¬ 
eral Communications Commission before adminis¬ 
trative remedies have been exhausted and judicial 
review of the result sought.^^ 

§ 314. Enjoining, Setting Aside, Annulling, 
or Suspending Order 

A provision of the Federal Communications Act af¬ 
fords the remedy of enjoining, setting aside, annulling, 
or suspending an order of the commission. Actions to 
enjoin regulations of the commission can be brought 
only under the act. 

In an action under the Federal Communications 


72. D.C.—Woodmen of the World 
Life Ins. Ass'n (Station WOW) 
V. Federal Radio Commission, 65 
F.2d 484, 62 App.D.C. 138. 

73. U.S.—Federal Communications 
Commission v. WJR, The Goodwill 
Station, App.D.C., 69 S.Ct. 1097, 
337 U.S. 266, 93 L.Bd. 1353. 

74. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
107 F.2d 212, 71 App.D.C. 11. 

75. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
supra. 

76. D.C.—Sunshine Broadcasting Co. 
V. Fly. D.C., 33 F.Supp. 660. 

77. U.S.—^National Broadcasting Co. 
V. U. S., D.C.N.Y., 44 F.Supp. 688, 
reversed on other grounds 62 S. 
Ct. 1214, 316 U.S. 447. 86 L.Bd. 
3.686, and Columbia Broadcasting 
System v. U. S., 62 S.Ct. 1194, 316 
U.S. 407, 86 L.Ed. 1663. 

78. U.S.—^Nalional Broadcasting Co. 

86 C.J.S.—22 


V. U. S., D.C.N.Y., 44 F.Supp. 68'&. 
reversed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 L.Bd. 1586, 
and Columbia Broadcasting Sys¬ 
tem V. U. S., 62 S.Ct. 1194, 316 U. 
S. 407, 86 L.Bd. .1663. 

79. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
107 F.2d 212, 71 App.D.C, 11. 

8a D.C.—Crosley Corp. v. Federal 
Communications Commission, 106 
F.2d 833, 70 App.D.C 312, certio¬ 
rari denied 60 S.Ct. 142, 308 U.S. 
606, 84 L.Bd. 606. 

'^Special experimental authorization” 

D.C.—Crosley Corp. v. Federal Com¬ 
munications Commission, supra. 

81- D.C.—^Hearst Radio v. Federal 
Communications Commission, D.C., 
73 F.Supp. 308, affirmed 167 F.2d 
226. 83 U.S.App.DC. 63. 

Exhaustion of remedies before ap¬ 
peal see infra § 316 d. 

Prayers properly denied 

In an action under the Administra- 
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tive Procedure Act for a declaratory 
judgment, prayers relating to con¬ 
sideration by the commission of an 
application for the renewal of a li¬ 
cense have been held properly denied 
on the ground that judicial review of 
the action of the commission on such, 
application must await such action. 
—^Hearst Radio v. Federal Communi¬ 
cations Commission, 167 F.2d 225, 
83 U.S.App.DC. 63. 

Publication of “Bine Book” 

Publication by the Federal Com¬ 
munications Commission of a report 
entitled “Public Service Responsibil¬ 
ity of Broadcast Licensees,'" com¬ 
monly referred to as the “Blue 
Book,"’ was not an “agency action,'" 
within provision of Administrative- 
Procedure Act that any person suf¬ 
fering legal wrong because of any 
“agency action"’ shall be entitled ta 
judicial review thereof —^Hearst Ra¬ 
dio v. Federal Communications Com¬ 
mission, 167 F.2d 225, 83 U.SApp. 
D.C. 63. 
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Act, 47 U.S.C.A. § 402 a, governing proceedings to 
enjoin, set aside, annul, or suspend any order of 
the Federal Communications Commission, the court, 
in determining the nature and character of the com¬ 
mission’s action, must assume that it did not intend 
to act either beyond its powers or unjustly and un¬ 
reasonably,^^ and unless compelled to find other¬ 
wise the court must find that it did not so intend.^^ 
Within this provision, a mere opinion by the com¬ 
mission as to the nature of the obligation imposed 
by a provision of the act, not claimed to have the 
force of law, is not an '"order,” so that an action 
to annul such opinion is not within the jurisdic¬ 
tion of the court.84 Where regulations are pro¬ 
mulgated by order of the commission and the ex¬ 
pected conformity to them causes injury cogniza¬ 
ble by a court of equity, they are appropriately the 
subject of attack under such provision. It has 
been held that actions to enjoin regulations of the 
commission can be brought only under the Federal 
Communications Act;^^ but such actions depend 
jurisdictionally on the same facts as any other 
action against a public officer who threatens to do 
an unlawful act.^*^ 

§ 315. Appeal 

a. In general 

b. Commission’s statement of grounds 

for decision 

c. Jurisdiction 


86 c.J.s. 

d. Exhaustion of remedies 

e. Time for appeal 

f. Decisions reviewable 

g. Parties; persons aggrieved generally 

h. Assignment of reasons for appeal 

i. Scope and extent of review 

j. Determination and disposition of cause 

a. In G-eneral 

The right of appeal from orders of the regulatory 
body IS purely statutory. The appellant has the burden 
of proof, and findings or decisions of the regulatory body 
should be sustained if supported by competent evidence. 

The right of appeal from orders of the regulatory 
body is not allowed as a matter of course,^® but 
is purely statutory,^9 and the terms of the statute 
must be strictly followed so, a ground not speci¬ 
fied by the statute cannot be relied on, even to the 
extent of doing equity.9*1 On such appeal, the pro¬ 
ceeding is similar in nature to an equitable proceed¬ 
ing to restrain the enforcement of an invalid ad¬ 
ministrative order.92 The appeal is conclusive 
as among the parties to it on the questions of 
law decided by it;^3 but it does not result in a 
judgment foreclosing the rights of others, not par¬ 
ties to it, to apply for the same facilities or to be 
heard on their applications without prejudice to 
whatever showing of comparative merit they may 
be able to make, resulting from the taking and de¬ 
cision of the appeal.^^ 


82. TJ.S.—Houston Post Co, v. XJ. S., 
D.C.Tex., 79 F.Supp. 199, 

83. U S.—^Houston Post Co. v. U. S , 
supra. 

84. U.S.—-Houston Post Co. v. U. S., 
supra. 

85. U.S.—Columbia Broadcasting 

System v. U. S., N.Y., 62 S.Ct. 1194, 
316 U.S. 407, '86 L.Ed. 1563. 

Complaint held to state cause of ac¬ 
tion in eq.uity 

U.S.—^National Broadcasting Co. v. 

U. S., N.Y, 62 S.Ct. 1214, 316 U, 
S. 447, 86 L.Ed. 1686. 

86. U.S.—■National Broadcasting Co. 

V. U. S., D.C.H.Y., 44 P.Supp. 688, 
reversed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 L.Ed. 1586, 
and Columbia Broadcasting Sys¬ 
tem V. U. S., 62 S.Ct. 1194, 316 U. 
S. 407, 86 L.Ed. 1563. 

Injunction to control action of feder¬ 
al boards see Injunction § 109 a. 

87- U.S.—^National Broadcasting Co. 
V. U. a, D.C.N.Y., 44 F.Supp. 688, 
reversed on other grounds 62 S.Ct. 
1214, 316 US 447, 86 L.Ed. 1686, 
and Columbia Broadcasting Sys¬ 
tem V. U. S, 62 S.Ct. 1194, 316 U. 
S. 407, 86 L.Ed. 1663. 


88. DC—Pote (Station WLOE) v. 
Federal Radio Commission, 67 F.2d 
509, 62 App.D.C. 303, certiorari de¬ 
nied 54 S.Ct. 103, 290 U.S. 680, 
78 LEd. 686. 

89. D.C.—Pote (Station WLOE) v. 
Federal Radio Commission, supra 
—^Universal Service Wireless v. 
Federal Radio Commission, 41 F.2d 
113, 69 AppD.C. 319, 

Appeal held exclusive remedy 
D.C.—Sykes v. Jenny Wren Co., 78 
F,2d 729, $4 App.D.C. 379, 104 A. 
L.R. 864, certiorari denied Jenny 
Wren Co. v. Sykes, 66 S.Ct. 147, 
296 U.S. 624, 80 L.Ed. 443. 

90. D.C.—Pote (Station WLOE) v. 
Federal Radio Commission, 67 F.2<i 
609, 62 App.D.C. 303, certiorari de¬ 
nied 64 set, 103, 390 U.S. 680, 
78 L.Ed. 686. 

91. D.C.—Universal Service Wire¬ 
less V. Federal Radio Commission, 
41 F.2d 113, 69 App.D.C. 319. 

62 C.J. p 303 note 66. 

92. D.C.—Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App.D. 
C. 1, certiorari denied 69 S.Ct. 86, 
305 U.S, 625, 83 L.Bd. 400. 

93. D.C.—^Evans v. Federal Commu¬ 
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nications Commission, 113 F,2d 166, 
72 App.D.C. 169. 

ModlfLoatiou of permit 

After the determination of an ap¬ 
peal from a decision of the commis¬ 
sion, the commission has jurisdiction 
to consider an application for mod¬ 
ification of a construction permit filed 
by one of the parties to the appeal 
but not Involved in it, provided it is 
made in good faith and presents 
facts and issues essentially different, 
at least in some respects, from those 
involved in the appeal.-—Evans v. 
Federal Communications Commis¬ 
sion, supra. 

94. D.C.—Evans v. Federal Commu¬ 
nications Commission, supra. 
Oommlsslou^s power to allocate fa¬ 
cilities 

The decision of the court on ap¬ 
peal from a decision of the commis¬ 
sion has no finality as against the 
power of the commission to make a 
proper allocation of facilities as re- 
auired by public interest, conven¬ 
ience, and necessity, whether on ap¬ 
plications of persons not Involved in 
the appeal or on new applications 
filed by'one of the parties to the ap¬ 
peal but not involved in it, as long 
as the action of the commission does 



86 C.J.S, 
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The order or finding is presumed to be correct, 
and applicant has the burden of showing that the 
order is against the weight of evidence^^ and that 
public interest, convenience, or necessity will be 
served by granting his application. 97 The improp¬ 
er admission of evidence as to the need of a pro¬ 
posed station furnishes no basis for the reversal. 


at the instance of a second applicant, of an order 
granting a permit to the first applicant.^ s xhe court 
will sustain the finding of the regulatory body un¬ 
less manifestly against the evidence.®^ Hence, 
findings or decisions of the regulatory body sup¬ 
ported by competent evidence should be sustained 
on appeal,! should be set aside when manifestly 


not involve disregarding the decision 
of the court on the questions of law 
determined in the appeal—Evans v. 
Federal Communications Commis¬ 
sion, supra. 

95. D.C.—^Ansley v. Federal Radio 
Commission, 46 P.2d 600, 60 App. 
D.C, 19. 

96. D.C —Saltzman v. Stromberg- 
Carlson Telephone Mfg. Co., 46 F. 
2d 612, 60 App.DC. 31. 

62 C.J. p 303 note 61, 

Denial of application for license 
D.C —Goss V. Federal Radio Com¬ 
mission, 67 F.2d 507, 62 App.D.C. 
301. 

97- D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 213, 70 App.D.C. 80. 
62 C.J. p 303 note 62, 

Redaction of power 

Burden is on applicant seeking in¬ 
creased power to show that it will be 
for public interest, convenience, or 
necessity to reduce other stations’ 
power.—Strawbridge & Clothier (Sta¬ 
tion WFI) V. Federal Radio Com¬ 
mission, 57 F 2d 434, 61 App.D.C. 
68 . 

98. D.C.—Colonial Broadcasters v. 
Federal Communications Commis¬ 
sion, 105 P2d 781, 70 App.D.C. 258. 

99. D.C.—^Beebe v. Federal Radio 
Commission, 61 P.2d 914, 61 App.D. 
C, 273. 

Doubt Insufficient for ruling 

Doubt would not justify ruling by 
court, on record as whole, that appli¬ 
cant for permit, with its numerous 
officers and stockholders, had not 
qualified as to character, notwith¬ 
standing proposed program director 
had testified, contrary to fact, that 
no unsatisfied judgement was out¬ 
standing against him.—Scripps-How- 
ard Radio v. Federal Communications 
Commission, 189 F.2d 677, 89 U.S. 
App.D.C. 13, certiorari denied 72 S. 
Ct. 55, 342 U.S. 830, 96 L.Ed. 628. 

1 . D.C.—Mansfield Journal Co. (PM) 
V. Federal Communications Com¬ 
mission, 180 F.2d 28, 86 U.S.App,D. 
C. 102—Calumet Broadcasting 
Corp. V. Federal Communications 
Commission, 160 F,2d 285, 82 U.S. 
App.D.C. 69—'Pulitzer Pub. Co. v. 
Federal Communications Commis¬ 
sion, 94 P.2d 249, 68 App D.C. 124 
—Eastland Co- v. Federal Commu¬ 
nications Commission, 92 P.2d 467, 
&7 App.D.C. 316, certiorari denied 
«8 S.Ct. .120, 802 U.S. 736, 82 D.Ed. 


568—Congress Square Hotel Co. v. j 
Federal Communications Commis¬ 
sion, 92 F.2d 467, 67 App.D.C. 316, 
certiorari denied 58 S.Ct, 120, 302 

U. S. 735, 82 LEd. 56'8—Unity 

School of Christianity (WOQ) v. 
Federal Radio Commission, 69 F.2d 
670, 63 App D.C. 84, certiorari de¬ 
nied 54 set, 779, 292 U.S. 646, 
78 L.Ed- 1496—WREC, Inc., v. Fed¬ 
eral Radio Commission, 67 F 2d 
578, 62 App D.C. 312—Telegraph 

Herald Co. v. Federal Radio Com¬ 
mission, 66 F.2d 220. 62 App D.C. 
240—^Woodmen of the World Life 
Ins. Ass’n (Station WOW) v. Fed¬ 
eral Radio Commission, 65 F.2d 
484, 62 App DC. 138. 

62 C.J. p 303 note 63. 

Crhoice as between two applicants 
D.C.—^Huntington Broadcasting Co. 

V. Federal Communications Com¬ 
mission, 192 F.2d 33, 89 U S App.D. 

C. 222—Scripps-Howard Radio v 
Federal Communications Commis¬ 
sion, 189 F.2d 677, 89 U.S.App D.C. 
13, certiorari denied 72 S.Ct 55, 342 

U. S. 830, 96 L.Ed. 628—Johnston 
Broadcasting Co. v. Federal Com¬ 
munications Commission, 175 P.2d 
351, 85 U.S App.D.C. 40—Kentucky 
Broadcasting Corp. v Federal Com¬ 
munications Commission, .174 F 2d 
38, 84 US.App.DC. 383—Bay State 
Beacon v. Federal Communications 
Commission, 171 F 2d 826, 84 U.S. 
App.D.C. 216—Stuart v. Federal 
Communications Commission, 105 
F2d 788, 70 App D.C. 265—^Radio 
Service Corporation v. Federal 
Communications Commission, 78 F. 
2d 207, 64 App.D.C. 323. 

Particular flbadiugs or decisions sus¬ 
tained 

(1) In general, 

U.S.—Mester v. U. S., D.C.N.Y., 70 
F Supp. 118, affirmed 68 S.Ct. 70, 
332 U.S, 749, 92 L.Ed. 336, rehear¬ 
ing denied 68 S.Ct. 160, 332 U.S. 
820, 92 L.Ed. 397. 

D.C.—Beaumont Broadcasting Corp. 

V. Federal Communications Com¬ 
mission, 202 F.2d 306, 9.1 U.S.App. 

D. C. Ill—Independent Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 193 F.2d 900, 89 U. 
S.App.D.C, 396, certiorari denied 73 
S.Ct. 14, 344 U.S. 837, 97 L.Ed. 
652—Scripps-Howard Radio v. Fed¬ 
eral Communications Commission, 
189 F.2d 677, 89 U.S.App.D.C. IS, 
certiorari denied 72 S.Ct. -SS, 342 
U.S. 830, 96 L.Ed. 628—^Mansfield 
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Journal Co. (FM) v. Federal Com¬ 
munications Commission, 180 F.2d 
28, 86 U.S.App.D.C. 102—Simmons 
V. Federal Communications Com¬ 
mission, 145 F.2d 678, 79 U.S.App. 
D.C. 264—^Ward v. Federal Commu¬ 
nications Commission, 108 F.2d 486, 
71 App.D.C. 166—Tri-State Broad¬ 
casting Co., Station KTSM v. Fed¬ 
eral Communications Commission, 
107 F.2d 956, 71 App.DC. 157— 
Evangelical Lutheran Synod of 
Missouri, Ohio, and Other States 
V. Federal Communications Com¬ 
mission, 105 F.2d 793, 70 App.DC. 
270—Head-of-the-Lakes Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 84 F.2d 396, 66 App. 
D C. 19—^Don Lee Broadcasting 
System v. Federal Communications 
Commission, 76 F.2d 998, 64 App. 
D.C 228—Magnolia Petroleum Co. 
V. Federal Communications Com¬ 
mission, 76 F.2d 439, 64 App D.C. 
189—Davidson v. Federal Radio 
Commission, 61 F 2d 401, 61 App. 
D.C. 249—Strawbridge <& Clothier 
(Station WFI) v. Federal Radio 
Commission, 57 F.2d 434, 61 App.D 
C 68—^Woodmen of the World Life 
Ins. Ass'n (Station WOW) v. Fed¬ 
eral Radio Commission, 67 F.2d 
420, 61 App.D C. 54. 

(2) Decision denying application 

for radio station permit or license,— 
Bay State Beacon v. Federal Com¬ 
munications Commission, 171 F.2d 
826, 84 U.S.APP.D.C. 216—Goss v. 

Federal Radio Commission, 67 F.2d 
607, 62 App.D.C, 301. 

(3) Grant of application for renew¬ 
al of license of station.—Don Lee 
Broadcasting System v. Federal Com¬ 
munications Commission, 76 F 2d 998, 
64 App.D.C. 228—Radio Inv. Co. v. 
Federal Radio Commission, 62 F.2d 
381, 61 App.D.C. 296, certiorari de¬ 
nied 63 S.Ct. 403, 288 U.S. 612, 77 
L.Ed. 986. 

(4) Finding or decision denying 
application to renew license.—Boston 
Broadcasting Co, Station WLOE v. 
Federal Radio Commission, 67 F.2d 
506, 62 App.D.C. 299, certiorari de¬ 
nied Boston Broadcasting Co. v. Fed¬ 
eral Radio Commission, 64 S.Ct. 103, 
290 U.S. 679, 7-8 L.Ed. 686—Radio Inv. 
Co. V. Federal Radio Commission, su¬ 
pra—^Beebe v. Federal Radio Com¬ 
mission, 61 P.2d 914, 61 App.D.C. 273 
—^Brahy v. Federal Radio Commis¬ 
sion, 69 F.2d 879. 61 App.D.C. 204— 
Sproul V. Federal Radio Commissiofi, 
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against the evidence.2 Whether the findings of 
the regulatory body are arbitrary or capricious is 
a judicial, as distinguished from an administra¬ 
tive, inquiry.^ In particular circumstances, actions, 
rulings, or decisions on the part of the regulatory 
body have been held to be arbitrary or capricious,^ 
or have been held not to be arbitrary or capricious,^ 
or contrary^ or not contrary'^ to law. On appeal 
from a comparative determination as between mu¬ 
tually exclusive applications, the court must deter¬ 
mine whether the commission’s action was with- 
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in its statutory authority and applicable constitu¬ 
tional limitations.® 

Presentation and reservation of ground for re¬ 
view, Objections to the action of the Federal Com¬ 
munications Commission should be raised before 
the commission and as a general rule cannot be 
raised for the first time on appeal.® The owner 
of an existing station, opposing the grant of a li¬ 
cense for the construction of a new station but not 
requesting an opportunity to make an oral argu¬ 
ment before the commission, cannot complain, for 


54 F2d 444, 60 App.D.C. 333—62 C 
J. p 303 note 63 [c] (2). 

2. TJ.S.—Mester v. XT. S., D C.N.Y.. 
70 F.Supp. .118, affirmed 68 S.Ct 
70, 332 US. 749, 92 L.Bd 336, re¬ 
hearing denied 68 S Ct. 150, 332 

U. S. 820, 92 LBd. 397. 

I>.C.—Democrat Printing Co. v. Fed¬ 
eral Communications Commission, 
202 F2d 298, 91 U.S.App.D.C. 72. 
€2 C.J. p 304 note 64. 

DeiLlal of permit to construct station 
D.C.—Courier Post Pub. Co. v. Fed¬ 
eral Communications Commission, 
104 F.2d 213, 70 App.D.C. 80—Sagi¬ 
naw Broadcasting Co. v. Federal 
Communications Commission, 96 F. 
2d 554, 68 App.D.C, 282, certiorari 
denied Gross v. Saginaw Broadcast¬ 
ing Co., 59 S.Ct. 72, 305 U.S. 613, 
83 D.Bd. 391. 

3. U.S.—Federal Radio Commission 

V. Nelson Bros Bond & Mortgage 
Co. (Station WIBO), App D.C , 53 S. 
Ct. 627, 289 U.S. 266, 77 L Ed. 1166, 
89 A.L R. 406, rehearing denied 54 
S.Ct. 856, two cases, 292 U.S. 613, 
78 L Ed. 1472 and Federal Radio 
Commission v. North Shore Church 
(Station WPCC) 64 S.Ct, 856, two 
cases, 292 U.S, 613, 78 L.Ed. 1472. 

Weight of evidence; wisdom of ao- 
tion 

Such an examination is not con¬ 
cerned with the weight of evidence 
or with the wisdom or expediency 
of the administrative action.—Fed¬ 
eral Radio Commission v. Nelson 
Bros. Bond & Mortgage Co. (Station 
WIBO) App.D.C., 53 S.Ct. 627, 289 
U.S. 266, 77 L.Ed. 1166, 89 A.L.R, 
406, rehearing denied 64 S.Ct. 866, 
two cases, 292 U.S. 613, 78 L.Ed. 
1472 and Federal Radio Commission 
v. North Shore Church (Station WP 
CC) 54 S.Ct. 866, two cases, 292 U. 
S. 61.3, 78 L.Bd. 1472. 

4. Denial of pormlt to oonstruot sta¬ 
tion 

D.C.—Courier Post Pub. Co. v. Fed¬ 
eral Communications Commission, 
104 P.2d 218, 70 App.D.C. 80. 

5. U.S.—National Broadcasting Co. 
v. U. S„ D.C.N.Y., 47 F.Supp. 940, 
affirmed 63 S.Ct. 997, 319 U.S. 190, 
87 L.Ed. 1344, 

D.C.—Mansfield Journal Co. (FM) v. 


Federal Communications Commis¬ 
sion, 180 P.2d 28, 86 U.S App.D.C 
102—Kentucky Broadcasting Corp. 
V. Federal Communications Com¬ 
mission, 174 P.2d 38, 84 U.S.App 
D.C. 383—Yankee Network v. Fed¬ 
eral Communications Commission, 
107 P.2d 2.12, 71 App.D.C. 11— 

Evangelical Lutheran Synod of 
Missouri, Ohio, and Other States v. 
Federal Communications Commis¬ 
sion, 105 P.2d 793, 70 App.D.C. 270 
—^Head-of-the-Lakes Broadcasting 
Co. V. Federal Communications 
Commission, 84 P.2d 396, 66 App.D. 
C. 19—Don Lee Broadcasting Sys¬ 
tem V. Federal Communications 
Commission, 76 F.2d 998, 64 App.D. 
C. 228—Unity School of Christiani¬ 
ty (WOQ) V. Federal Radio Com¬ 
mission, 69 F.2d 670, 63 App D C. 
84, certiorari denied 64 S.Ct. 779, 
292 U.S. 646, 78 L Ed. 1496—WREC, 
Inc. V. Federal Radio CommLssion, 
67 F.2d 578, 62 App.D.C. 312—Tele¬ 
graph Herald Co. v. Federal Radio 
Commission, 66 F.2d 220, 62 App.D. 
C. 240—^Woodmen of the VVorld 
Life Ins. Ass’n (Station WOW) v. 
Federal Radio Commission, 67 P. 
2d 420, 61 App.D.C, 64. 

Particular actlous or decisions 

(1) Grant of permit.—Colonial 
Broadcasters v. Federal Communica¬ 
tions Commission, 106 F.2d 7&1* 70 
App.D.C. 258. 

(2) Denial of permit or license,— 

Bay State Beacon v. Federal Com¬ 
munications Commission, 171 P.2d 
826, 84 U.S.App.D.C. 216—Calumet 

Broadcasting Corp. v. Federal Com¬ 
munications Commission, 160 F.2d 
285, 82 U.S.App.D.C. 69—Great West¬ 
ern Broadcasting Ass^n v. IP^deral 
Communications Commission, 94 F,2d 
244, 68 App.D.C. 119. 

(3) Refusal of renewal of license. 
U.S.—Federal Communications Com¬ 
mission V. WOKO, Inc., App.D.C., 
67 S.Ct. 213, 329 U.S. 223, 91 L.Ed, 
204. 

D.C.—Boston Broadcasting Co., Sta¬ 
tion WLOB V. Federal Radio Com¬ 
mission, 67 F.2d 506, 62 App.D.C. 
299, certiorari denied Boston 
Broadcasting Co. v. Federal Radio 
Commission, 54 SiCt 108, 290 XJ.S. 
679. 78 L.Ed. 686—Trinity Metho¬ 
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dist Church, South, v. Federal Ra¬ 
dio Commission, 62 F.2d 850, 61 
App.D.C. 3.11, certiorari denied 53 
S.Ct. 317, 288 U.S. 699, 77 L.Ed. 
975—^Radio Inv. Co. v. Federal Ra¬ 
dio Commission, 62 F.2d 381, 61 
App.D.C. 296, certiorari denied 53 
S.Ct. 403, 288 U.S. 612, 77 L.Ed 
985—Brahy v. Federal Radio Com¬ 
mission, 59 P2d 879, 61 App D.C 
204—Riker (Station KFQU) v. 
Federal Radio Commission, 65 F 
2d 635, 60 App.D.C. 373. 

(4) Denial of application for in¬ 
crease in broadcasting station's pow¬ 
er and new transmitting apparatus.— 
Pacific Development Radio Co. (STA¬ 
TION KECA) v. Federal Radio Com¬ 
mission, 66 F.2d 640, 60 App.D.C. 378 
—Durham Life Ins. Co. v. Federal 
Radio Commission, 66 P.2d 637, 60 
App.D C. 375. 

6. D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 2.13, 70 App.D.C. 80. 

7. D.C.—Bay State Beacon v. Feder¬ 
al Communications Commission, 
171 F.2d 826, 84 U.S.App.D.C. 216— 
Goss V. Federal Radio Commission, 
67 F.2d 507, 62 App.D.C. 301—Tel¬ 
egraph Herald Co. v. Federal Radio 
Commission, 66 F.2d 220, 62 App.D. 

C. 240—Pacific Development Radio 
Co. (STATION KECA) v. Federal 
Radio Commission, 66 F.2d 640, 60 
App.D.C. 378—Durham Life Ins. 
Co. v. Federal Radio Commission, 
65 F.2d 687, 60 App.D.C. 376. 

a. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission. 175 F.2d 361, 86 U.S.App. 

D. C. 40. 

9, D.C.—^Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion. 202 F.2d 298, 91 U.S.App.D.C. 
72. 

Ohjectioiui la. advaaoe of hearings 

A party waives the right to have 
the issue decided in the reviewing 
court where he fails to make timely 
objection in advance of the hearings, 
as reaulred by the commission's 
rules, to the commission's interpre¬ 
tation of a statute governing admin¬ 
istrative procedure.—^Democrat Print¬ 
ing Co. V. Federal Communications 
Commission, supra. 
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the first time before the reviewing court, of the 
failure of the commission to afford opportunity to 
present oral argument.^0 

Prejudicial error. An error in a finding of the 
commission as to proposed schedules of operation 
of a proposed station, and hours of operation, which 
finding was contrary to the undisputed evidence, 
has been held prejudicial to an applicant denied 
a permit to construct a station.^i 

Moot issue. The issue on an objection to the 
severance of an application for an FM station 
from applications by two others for such stations 
is moot on appeal, where both of the other appli¬ 
cants voluntarily canceled and abandoned their 
construction permits.^^ 

Stay of order or proceedings. Denial of the pow¬ 
er of the reviewing court to issue an order staying 
the order of the Federal Communications Commis¬ 
sion is not to be inferred from the mere failure 
of congress to repeat, in the statute governing ap¬ 
peals, the general grant of auxiliary powers to the 
federal courts and the statute has not deprived 
the reviewing court of the conventional power of 
an appellate court to stay the enforcement of an 
•order pending the determination of an appeal chal¬ 
lenging its validity.^^ The fact that a stay order 
could not affirmatively authorize that which the 
commission has refused to authorize does not jus¬ 
tify denial of the power of the court to issue a 


stay where the function thereof is to avoid irrepara¬ 
ble injury to the public interest sought to be vindi¬ 
cated by the appeal.^^ Where the commission 
grants a permit and the applicant applies for a 
modification thereof, and thereafter a station own¬ 
er appeals from the decision granting the permit, 
the court has no power to grant the owner^s mo¬ 
tion for an order directing the commission to stay 
all further proceedings in connection with the ap¬ 
plication for modification, or any application of the 
applicant for authority to construct and operate a 
new stationA® 

b. Commission’s Statement of Q-ronnds for De¬ 
cision 

The Federal Communications Commission must con¬ 
form to the statutory requirement that it file a state¬ 
ment of the grounds for its decision. 

The Federal Communications Commission must 
comply with the requirements of the Federal Com¬ 
munications Act, 47 U.S.C.A. § 402 (d), with respect 
to filing by it of a copy of its order and a state¬ 
ment of the facts and grounds relied on by it in 
support of the order-^*^ The purpose of such a 
statutory requirement is to inform the parties and 
the reviewing court of the reasons for the action 
of the commission, with that high degree of cer¬ 
tainty which may properly be expected from a 
group of administrative experts such as consti¬ 
tute the commissionso the object in requiring 


TO. D.C.—Tri-State Broadcastingr 
Co., Station KTSM v. Federal Com¬ 
munications Commission, 107 F.2d 
S56, 71 App.D.C, 157. 

Tl. D.C.—Sagrinaw Broadcasting Co- 
V. Federal Communications Com¬ 
mission, 96 F.2d 554, 68 App.D.C. 
282, certiorari denied Gross v. Sag- I 
inaw Broadcasting Co., 59 S.Ct, 72, 
306 U.S. 613, 83 L.Ed. 391. 

T2. D.C.—Mansfield Journal Co. (F 
M) V. Federal Communications 
Commission, 180 F.2d 28, '86 U.S. 
App.DC. 102. 

T3. U.S.—Scripps-Howard Radio v. 

Federal Communications Commis¬ 
sion, APP.D.C., 62 S.Ct. 876, 816 
U.S. 4, 86 L.Ed. 1229. 

Prior proposed "blU held not to 
.show intention of congress to deny 
such power.—Scripps-Howard Radio 
V. Federal Communications Commis¬ 
sion, supra. 

:Pormer ti Radio Oommissloii 

Under former statute, oourt of ap- 
ipeals of District of Columbia was 
without power to stay orders of Fed- 
•eral Radio Commission on appeal.— 
General Broadcasting System v. 
Bridgeport Broadscastlng Station, D. 
S3 Fl2d 6!6A 


14. U.S —Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, App.D.C., 62 S.Ct. 876, 316 U. 
S. 4, 86 L.Ed, 1229. 

Differentiation as to courts in 

which review is to be had, under pro¬ 
visions of statute, IS for convenience 
of litigants and has no relation to 
scope of judicial function which 
courts are called on to perform, with 
respect to power to stay.—Scripps- 
Howard Radio V. Federal Communi¬ 
cations Commission, supra. 

15. U.S.—Scripps-Howard Radio v. 
Federal Communications Commis¬ 
sion, supra. 

16. D.C.—^Bvans v. Federal Commu¬ 
nications Commission, 113 F.2d 166, 
72 App.D.C. 159. 

Refusal of motion as nonprejudicial 

Refusal of such motion did not 
subject appellant to any prejudice 
or cause him to lose any benefit.— 
Bvans V. Federal Communications 
Commission, supra. 

17. D.C.— 'Ll. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission, 
170 F.5^d 793, 83 U.S.App.D.C. 176 
—^Heitmeyer v. Federal Communi¬ 
cations Commission, 9*6 F.2d 91, 68 
App.UC 150—-Missouri Broadcast- 
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Ing Corporation v. Federal Com¬ 
munications Commission, 94 F.2d 
623, 68 App.D.C. 154, certiorari de¬ 
nied 68 S.Ct. 769, 303 U.S. 655, 82 
L.Ed. 1115. 

la D C.—Heitmeyer v. Federal 

Communications Commission, 95 F. 
2d 91, 68 App.D.C. 180. 

Similarity to fact findings in trial 
courts 

Congress intended statement to be 
of the same general form and char¬ 
acter as fact findings well known to 
trial courts.—Heitmeyer v. Federal 
Communications Commission, supra 
3iCere statement as to public Interest 
Under such requirement it was 
not suflflcient, in order to give bind¬ 
ing effect to commission’s order de¬ 
nying application for permit to oper¬ 
ate radio station, to state merely 
that public interest, convenience, and 
necessity would be served by refus¬ 
ing application.—^Missouri Broadcast¬ 
ing Corporation v. Federal Communi¬ 
cations Commission, 94 F.2d 623, 68 
App.D.C. 154, certiorari denied 58 
S.Ct. 7'59, 303 U.S. 656, 82 L.Ed. 1116. 

Statement held insufficient, in 
commission's decision denying appli¬ 
cation for permit to construct new 
i radio station, to constitute findings 
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the commission to state its reasons for its grant 
or denial of a license is, manifestly, to advise the 
defeated party of the respects in which he has failed 
to bring himself within the terms of the statute.^^ 
A mere statement of the ultimate findings of fact 
on the issue presented, without a statement of the 
basic facts or the evidence, is insufficient.^^ 
failure of the commission to file a statement of the 
grounds for its decision simultaneously with its 
order denying a permit is harmless error where the 
applicant filed a motion for rehearing with knowl¬ 
edge of the reasons for the commission’s decision.^^ 

c. Jurisdiction 

Jurisdiction of appeals from decisions and orders of 
the Federal Communications Commission is fixed by 
statute. 

The federal statute, 47 U.S.C.A. § 402 (b), con¬ 
tains express provision that appeals may be taken 


from decisions and orders of the Federal Com¬ 
munications Commission to the United States Court 
of Appeals for the District of Columbia in certain 
specified cases.22 Where an appeal is taken from 
a decision of the commission before appellant’s pe¬ 
tition for a rehearing by the commission has been 
disposed of, the court acquires no jurisdiction of 
the appeal, and it must be dismissed,23 at least in 
the absence of a showing of an abandonment of 
the motion for rehcaring.2-1 The fact that a party 
intervening in an appeal has spent large sums of 
money in perfecting his appearance thereon, and 
desires that the appeal be considered, does not give 
a court jurisdiction of the appeal which it does 
not otherwise possess.25 

Dismissal sua sponte. Where the presence of 
facts in the record on appeal from a decision of 
the commission challenges the jurisdiction of the 
court, the court must consider the question even in 


of fact required by statute to be filed 
by commission on appeal —^Heitmey- 
er V. Federal Communications Com¬ 
mission, 95 F.2d 9.1, 68 App.Div. 180. 

19. D.C —M 1 s s o u r i Broadcasting 
Corporation v. Federal Communica¬ 
tions Commission, 94 F,2d 623, 68 
App D C. 154, certiorari denied 68 
S.Ct. 769, 303 U.S. 655, 82 L.Ed, 
1115. 

20. D.C.—American Broadcasting 

Co. V. Federal Communications 
Commission, 179 F.2d 437, 85 U.S 
App.D C. 343. 

Support of basic facts 

Commission must find not merely 
the ultimate facts, but the basic or 
underlying facts, and the court must 
examine the evidence to determine 
whether the basic facts are properly 
supported.—American Broadcasting 
Co. V. Federal Communications Com¬ 
mission, supra. 

Character of program service 

Commission's finding that the pro¬ 
gram service of petitioner station and 
that of the other stations rendering 
primary service in the area beyond 
the protected contour of petitioner 
were of the same general character 
was a finding of ultimate fact only. 
—American Broadcasting Co. v. Fed¬ 
eral Communications Commission, 
supra. 

21. D.C.—M1 s s o u r i Broadcasting 
Corporation v. Federal Communica¬ 
tions Commission, 94 F.2d 623, 68 
App.D.C. .154, certiorari denied 68 
S.Ct. 759, 303 U.S. 666, 82 L.Ed. 
1115. 

22. Exclusive remedy to test com¬ 
mission's action is vested in the 
United States Court of Appeals for 
the District of Columbia by appeal, 
with right to petition for certiorari 
to the Supreme Court and, there¬ 


fore, other courts do not have juris¬ 
diction to grant equitable relief in 
such cases.—^Black River Valley 
Broadcasts v. McNinch, 101 F.2d 235, 
69 App.D.C. 311, certiorari denied 59 
set. 793, 307 US. 623, 83 L.Ed. 1501. 
Keview of orders excepted by statute 
Review of orders of the commis¬ 
sion excepted from the provisions of 
the Communications Act making the 
provisions pf the Urgent Deficien¬ 
cies Act applicable to suits to en¬ 
force, enjoin, set aside, annul or sus¬ 
pend any order of the commission is 
by appeal to the United States Court 
of Appeals for the District of Colum¬ 
bia,—Columbia Broadcasting System 
V. U. S., N.Y., 62 S.Ct. 1194, 3.16 U. 
S. 407, 86 L.Ed. 1*663, 

Three-judge court 

Review of orders of the commis¬ 
sion enumerated as exceptions in 
statute must be sought in the Court 
of Appeals of the District of Colum¬ 
bia, and not in three-judge District 
Court; but a three-judge District 
Court had jurisdiction to review a de¬ 
cision of the commission refusing to 
consent to transfer of stock which 
would give substantial ownership 
and control over radio station.—Mes- 
ter V. U, S„ D.C.N.Y., 70 F.Supp. 118, 
affirmed 6? S.Ct. 70, 332 U.S. 749, 92 
L.Ed. 336, rehearing denied 68 S.Ct. 
150, 332 U.S. 820, 92 L.Ed. 397. 
Jurisdiction under Xbadio Act 1927 
U.S.—Federal Radio Commission v. 
Nelson Bros. Bond & Mortgage Co. 
(Station WIBO), App.D.C., 63 S.Ct. 
627, 289 US. 266, 77 L.Ed. 1166, 89 
A.L.R. 406, rehearing denied 64 S, 
Ct. '856, two cases, 292 U.S. 613, 78 
L.Ed. 1472 and Federal Radio Com¬ 
mission V. North Shore Church 
(Station WPCC) 54 S.Ct. 866, two 
cases, 292 U.S. 613, 78 L.Ed. 1472— 
Federal Radio Commission v. Gen- 
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eral Electric Co., App.D.C., 60 S. 
Ct. 389, 281 U.S. 464, 74 L.Ed. 1133. 

23. D C.—Southland Industrie.s v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. 82. 
Reason for rule 

Since appellant elected to petition 
for a rehearing, the commission re¬ 
tained jurisdiction, and since it fail¬ 
ed to act on the petition its deci¬ 
sion has never become a final one 
from which an appeal can be taken 
—Southland Industries v. Federal 
Communications Commission, supra. 
Entertainment of petition not refused' 
Where petition for rehearing was 
matter of right, as distinguished 
from matter of grace, commission’s 
dismi.ssal of petition for rehearing, 
occurring after taking of appeal, 
did not constitute a refusal by com¬ 
mission to entertain the petition so as 
to permit maintenance of appeal, 
since commission wa.s without power 
to refuse to entertain petition.— 
Southland Industries v. Federal Com¬ 
munications Commission, supra. 
Eetitlox peudiug until acted ou 
Dismissal of petition for rehearing 
did not entitle appellant to maintain 
appeal on ground that petition was 
no longer pending at time record oa 
appeal was filed, where commission’s 
action in dismissing petition was im¬ 
proper, since petition was required 
to be regarded as pending at all 
times until properly acted upon.— 
Southland Industries v. Federal Com¬ 
munications Commission, supra. 

24t. D.C.—Woodmen of the World 
Life Ins. Ass'n v. Federal Commu¬ 
nications Commission, 90 F.2d 122, 
69 App.D.C. 87. 

25* D.C.—Woodmen of the World 
Life Ins. Ass'n v. Federal Commu¬ 
nications Commission^ supra. 
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the absence of a motion to dismiss, and if it has 
no jurisdiction must dismiss the appeal sua sponte.^^ 
Even where all parties have conceded jurisdiction, 
the court may, on its own initiative, find itself 
lacking in authority to entertain the suites 

d. Exhaustion of Remedies 

Dismissal of an appeal may be required where the 
appellant has failed to exhaust all possible administra¬ 
tive remedies. 

An appeal has been held properly dismissed, in 
the exercise of judicial discretion, for failure of 
appellant to have exhausted all possible administra¬ 
tive remedies.2^ So, in order to be entitled to pros¬ 
ecute an appeal as an aggrieved person, the own¬ 
er of a broadcasting station is required to show 
that he has failed to secure relief after having 
availed himself of any prescribed administrative 
procedure by which he could have protected his 


interests.^0 He cannot excuse his failure to seek 
administrative relief, before appealing, by the as¬ 
sumption that his request would have been denied 
so that the attempt would have been a futile and 
useless gesture nor does the failure of the Fed¬ 
eral Communications Commission to give the owner 
formal notice of the hearing on the application for 
a permit justify appeal by the owner without first 
having exhausted administrative remedies, where 
the owner had actual notice in time for at least one 
of the administrative remedies.^^ A person ag¬ 
grieved by an order granting a permit for the con¬ 
struction of a radio station may seek appropriate ju¬ 
dicial review, in accordance with the statute, where 
he has exhausted administrative remedies and been 
denied relief.^S It has been held that an order 
of the regulatory body cannot be otherwise at- 
tacked,^^ as by a suit to enjoin its enforcement, 


^6. D C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. 82. 

•27. D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, supra. 

28 . U.S.-—Mester v. U. S„ D.C.N.T., 
70 PSupp. ,118, affirmed 68 S.Ct. 70, 
332 U.S. 749. 92 L Ed. 336, rehear¬ 
ing denied 68 S.Ct. 150, 332 U.S. 
820, 92 L.Ed. 397. 

29. D.C—Colorado Radio Corp. v. 
Federal Communications Commis- 
,sion, 118 F.2d 24, 73 App D C. 225 
—Southland Industries v. Federal 
Communications Commission, 99 F. 
2d 117, 69 App.DC 82—Red River 
Broadcasting Co. v. Federal Com¬ 
munications Commission, 98 F.2d 
282, 69 App.D.C. 1, certiorari de¬ 
nied 59 S.Ct. 86. 305 U.S. 625, 83 
LEd. 400. 

:Primary jurisdiction; first instance 
hearings 

The Federal Communications Act 
contemplates, before a review may be 
had in the Court of Appeals for the 
District of Columbia, a proper exer¬ 
cise of the primary jurisdiction of 
the Federal Communications Com¬ 
mission, that is, valid first-instance 
hearings properly conducted from the 
procedural standpoint.—^WJR, The 
Goodwill Station v. Federal Commu¬ 
nications Commission, 174 F.2d 226, 
84 U.S.App.D.C. 1, reversed on other 
grounds 69 S Ct. 1097, 337 U.S. 265. 
93 L.Ed. 1353. 

Motion for rehearing hy commission 
not disposed of 

D.'C.^—^Southland Industries v. Feder¬ 
al Communications Commission, 99 
F.2d 117, 69 App.D.C. 82. 
trntll an administrative order has 
been entered by the Federal Commu- 
>nlcations Commission in proceeding 


pending before it, an appeal will not 
he to the United States Court of Ap¬ 
peals for the District of Columbia.— 
Black River Valley Broadcasts v. Mc- 
Ninch, 101 F.2d 235, 69 App D.C. 311, 
certiorari denied 59 S.Ct 793, 307 U. 
S. 623, 83 L.Ed. 1501. 

30. D.C.—^Red River Broadcasting 

Co. V. Federal Communications 

Commission, 98 F.2d 282, 69 App D. 

C. 1, certiorari denied 59 S.Ct. 86, 

305 U.S. 625, 83 L.Ed. 400. 

“Party** 

The provision of the Federal Com¬ 
munications Act that any “party” 
may appear before the commission 
and be heard in person or by attor¬ 
ney manifests intent of congress that 
interested and aggrieved persons 
should appear before the commis¬ 
sion and there assert their rights, 
and the concept of an interested per¬ 
son is integrated with the concept 
of a “party” within such provision 
under the rules of the commission.— 
Red River Broadcasting Co. v. Fed¬ 
eral Communications Commission, 
supra. 

Duty to seek first administrative 
remedy 

A person aggrieved by an order 
of the commission granting a permit 
for the construction of a station had 
the duty to seek the first adminis¬ 
trative remedy available to him be¬ 
fore the Goihmission before seeking 
any other remedy.—Red River Broad¬ 
casting Co. v. Federal Communica¬ 
tions Commission, supra. 

Kehearlug 

(1) The provision of the Federal 
Communications Act for application 
for ^rehearing after decision, order, 
or requirement by the commission by 
any person aggrieved, or whose inter¬ 
ests are adversely affected thereby, 
provides complete relief fer person 
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whose interests are adversely affect¬ 
ed by decision of commission in pro¬ 
ceeding wherein such person was not 
made party; failure to apply for re¬ 
hearing by commission was held to 
prevent owner of station from ap¬ 
pealing as “aggrieved person.”—Red 
River Broadcasting Co. v. Federal 
Communications Commission, supra. 

(2) Whether appellant, who ap¬ 
pealed from decision of commission 
prior to any action by commission 
on his motion for rehearing, had an 
appealable interest was a question 
which could not be decided until ap¬ 
pellant had had opportunity to ex¬ 
haust remedies before commission 
and perfect record on which question 
could be determined.—^Woodmen of 
the World Life Ins. Ass'n v. Federal 
Communications Commission, 99 F. 
2d 122, 69 App.D.C. 87. 

(3) Rehearing generally see supra 
§ 30.1 b. 

31. D.C.—^Red River Broadcasting 
Co. V. Federal Communications 
Commission, 98 F.2d 282, 69 App. 
D.C. 1, certiorari denied 69 S.Ct. 
86, 305 U.S. 625, 83 L.Ed. 400. 

32. D.C—Red River Broadcasting 
Co. V. Federal Communications 
Commission, supra. 

Formal notice held not required 
D.C.—Red River Broadcasting Co. v. 
Federal Communications Commis¬ 
sion, supra. 

33. D.C.—^Red River Broadcasting 
Co. V. Federal Communications 
Commission, supra. 

34. U.S—^American Bond & Mort¬ 
gage Co. V. U. S., C.'C.A.I11., 62 P.2d 
318', certiorari denied 52 S.Ct. 311, 
285 U.S. 53S, 76 L.Ed. 931. 

35 . U.S,—White v. Federal Radio 
Commission, D.C.Ill., 29 F.2d 113. 
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unless the statutory remedy of appeal is first ex¬ 
hausted. 

e. Time for Appeal 

The filing of a petition for rehearing suspends the 
running of the period for appeal from the commission's 
order. 

The filing of a petition for rehearing suspends 
the running of the period for appeal from an or¬ 
der of the Federal Communications Commission, 
and an appeal taken by filing notice of, and rea¬ 
sons for, appeal within the statutory period after 
the commission’s final hearing on the petition for 
rehearing is timely.^'^ 

f. Decisions Eeviewable 

The decisions and orders of the Federal Communica¬ 
tions Commission from which an appeal may be taken 
are regulated by statute. 

The decisions which are reviewable on appeal 
from a decision or order of the Federal Communi¬ 
cations Commission are regulated by statute. 

An order of the commission denying consent to 


an assignment of a radio station license is not an 
order refusing an application for a license, and is 
therefore not appealable, under the terms of the 
statute and an order of the former regulatory 
body refusing to permit such an assignment was 
held not appealable as an application for modifi¬ 
cation of an existing license.'^O Likewise, an order 
setting an application for competitive hearing has 
been held not appealable,as has an order deny¬ 
ing renewal of a special experimental authoriza- 
tion.'^^ xhe questions whether the ruling of the 
Federal Communications Commission, or similar 
body, was unreasonable or unwise^^ and whether 
its conclusions on the testimony were incorrect^^ 
are not reviewable on appeal; and when that body 
has failed in its duty to make findings it is im¬ 
possible for the court to review its conclusion.'^S. 
The particular label placed on an order by the 
commission is not necessarily conclusive of the 
question of its reviewability, since it is the sub¬ 
stance of what the commission has purported to- 
do and has done which is decisive.'*^ An interlocu- 


36. D.C.—Albertson v. Federal Com¬ 
munications Commission, 182 F.2d 
397, 87 XJ.S.App.D.C. 39—Southland 
Industries v. Federal Communica¬ 
tions Commission, 99 P2d 117, 69 
App.D.C. 82—Saginaw Broadcast¬ 
ing Co. V. Federal Communications 
Commission, 96 P.2d 664, '68 App. 
D.C. 282, certiorari denied Gross 
V. Saginaw Broadcasting Co., 59 S, 
Ct 72, 306 tJ.S. 613, 83 L.Ed. 391. 

37. D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. '82— 
Saginaw Broadcasting Co. v. Fed¬ 
eral Communications Commission, 
96 F.2d 664, 68 App.D.C. 282, cer¬ 
tiorari denied Gross v. Saginaw 
Broadcasting Co., 69 iS.Ct. 72, 305 
U.S. 613, 83 LEd. 391. 

38. XTnder former statute 

(1) Under the former statute an 
order of the regulatory body denying 
an application for a permit for con¬ 
struction of a radio broadcasting sta¬ 
tion was held appealable as being in 
substance and effect an application 
for a station license.—Goss v. Fed¬ 
eral Radio Commission, 67 F.2d 607, 
62 App.D.C. 301. 

(2) An application for a permit 
to increase a station's power was j 
held not an application for a con¬ 
struction permit, but for modiflcatlon 
of an existing license, so that the 
denial of the application was appeal- 
able.—Pacific Development Radio Co. 
(Station KEOA) V. Federal Radio 
Commission, 55 F.2d 640, 60 App.D. 
C. 378^—^Durham Life Ins. Co. v. Fed¬ 
eral Radio Commission, 55 P.2d 537, 
60 App.D.C. 376. 


39. U.S.—^Federal Communications 
Commission v. Columbia Broad¬ 
casting System of California, App. 
DC., 61 S.Ct. 152, 311 U.S. 132, 
8-5 L.Ed. 87. 

40. D.O.—Pote (Station WLOE) v. 
Federal Radio Commission, 67 P.2d 
609, 62 App.D.C. 303, certiorari de¬ 
nied 64 S.Ct. 103, 290 U.S. 680, 78 
L.Ed. 686. 

41. D.C.—Johnston Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 187 P,2d 202, 88 U.S.App. 
D.C. 90. 

Order as not denial of application 

Commission's order denying peti¬ 
tion for final grant of construction 
permit and setting petitioner’s appli¬ 
cation for permit for competitive 
hearing along with application by an¬ 
other company, should other company 
file certain amendment to its applica¬ 
tion, was not a denial of an applica¬ 
tion, and therefore court had no ju- 
I risdlction to review order.—Johnston 
I Broadcasting Co. v. Federal Commu¬ 
nications Commission, supra. 

42. D.C.—Crosley Corp, v. Federal 
Communications Commission, 106 
P.2d 833, 70 App.D.C. 312, certio¬ 
rari denied 60 S.Ct 142, 808 U.S. 
605, 84 L.Bd. 69«. 

Authorlzatlou as void or condltioiLal 
If commission exceeded its author¬ 
ity, under statutory provision, by i 
granting a special experimental au¬ 
thorization to increase station power 
above limitation contained in com¬ 
mission's rules, the special authoriza¬ 
tion and renewals thereof were void, 
and no appeal could be taken from 
order of commission denying fur¬ 
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ther renewal; if, commission had 
power to grant such special authori¬ 
zation, it had right to apply condi¬ 
tions, and where authorization was 
granted on express condition that it 
might be terminated by commission 
at any time without advance notice 
or hearing, company was without 
right to appeal from order denying 
further renewal of authorization.— 
Crosley Corp. v. Federal Communica¬ 
tions Commission, supra. 

43. D.C.—Telegraph Herald Co. v. 
Federal Radio Commission, 66 F.2ct 
220, 62 App.D.C. 240. 

Ztiae Umitlxig nighttime power 
Whether a rule of the Federal? 
Communications Commission limiting 
the nighttime power of stations as¬ 
signed to certain regional frequencies 
should be changed is a matter so- 
wholly of policy under the provi¬ 
sions of the statute and so peculiarly 
within the special and expert knowl¬ 
edge of the commission that to un¬ 
dertake to control it judicially would 
be clearly an Impingement on the 
commission's Jurisdiction.—^Pitts¬ 
burgh Radio Supply House v. Fed¬ 
eral Communications Commission, 98^ 
P,2d 303, 69 App.D.C. 22, 

44. D.C.—Telegraph Herald Co. v. 
Federal Radio Commission, 66 F,2d 
220, 62 App.D.C. 240. 

4B. D.C.—^Saginaw Broadcasting Co. 
V, Federal Communications Com¬ 
mission, 98 F.2d 564, 68 App.D.C, 
2'82, certiorari denied Gross v. Sag¬ 
inaw Broadcasting Co.* 69 S.Ct. 72, 
805 U.S. 813, 88 L.Ed, 891. 

46 . U.S.—Columbia Broadcasting 
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tory order of the commission is not appealable.’*'^ 

g. Parties; Persons Aggrieved Generally 

In order to be entitled to appeal, the appellant must 
show that he comes within the statutory provision as 
to who may appeal, as by showing that he is a person 
aggrieved, or whose interests are adversely affected, by 
an order of the commission. 

On an appeal from an order or decision of the 
Federal Communications Commission, unless appel¬ 
lant shows that he comes within the terms of the 
Federal Communications Act, 47 U.S.C.A. § 402 


(b), setting forth who may appeal, the appeal must 
be dismissed.^^ So, under such section, granting a 
right of appeal to a person aggrieved, or whose in¬ 
terests are adversely affected, by any order of the 
Federal Communications Commission granting or 
denying an application for, or involving, a station 
license or permit, if the court finds, on examination 
of the record, that appellant is not such a person, 
the appeal must be dismissed.^^ The appealable 
interest of such a person is dependent on consid¬ 
erations of public interest inherent in the particular 
case.s^ Such persons are not limited to those 


System v. U. S , N.T., 62 S Ct. 1194, 
316 U.S. 407, 86 L.Ed. 1563. 
Aimoiiiicemeiits of policy 

Where regulations were adopted by 
the commission in the exercise of its 
rule-making power and were couched 
in terms of command, regulations, 
until amended, were required to be 
taken as an exercise of that power 
and as controlling on commission and 
all others whose rights might be af¬ 
fected by execution of regulations, as 
against contention that, because reg¬ 
ulations were characterized as an¬ 
nouncements of policy, order pro¬ 
mulgating them was not subject to 
review.—Columbia Broadcasting Sys¬ 
tem V. U. S„ supra. 

Order promulgating chain broad¬ 
casting regulations held reviewable. 
Xj.s. —^National Broadcasting Co. v. 
U. S., N.Y, 62 S.Ct. 1214, 316 U.S. 
447, 86 L.Ed. 1586—Columbia 

Broadcasting System v. U. S., N 
T., 62 S.Ct. 1194, 316 U.S. 407, 86 
LEd. .1563. 

Enforcement 

Where failure to comply with an 
■order of the commission penalizes li¬ 
censed radio stations and networks 
with which they contract, the order 
is reviewable and it does not cease to 
toe so merely because it is not cer¬ 
tain whether the commission will en¬ 
force the penalty or because its pro¬ 
mulgation did not operate of its own 
force to deny or cancel a license.— 
Columbia Broadcasting System v. XJ. 
S., supra. 

47. D.C.—Southland Industries v. 
Federal Communications Commis¬ 
sion, 99 F.2d 117, 69 App.D.C. 82. 
Order severing application for PM 

channels after a prior consolidation 
of applications was interlocutory in 
character and not in itself appeala¬ 
ble.—-Mansfield Journal Co. v. Feder¬ 
al Communications Commission, 173 
P.2d 646, 84 U.S.App.D.C. 341. 

48. D.C,—^Pittsburgh' Radio Supply 
House V. Federal Communications 
Commission, 98 P.2d 308, 69 App. 
D.C. 22. 

Eoreolosure from raising questlan 

Motion to dismiss appeal from de¬ 
cision granting permission to* con¬ 


struct and operate new station was 
granted where appellant was fore¬ 
closed from raising the question 
which he endeavored to present on 
appeal.—Colorado Radio Corp. v. Fed¬ 
eral Communications Commission, 
118 F.2d 24. 73 App D.C. 225. 

Fending application 

The operator of a station making 
application for the exclusive use of 
a channel, which is pending and un¬ 
decided, cannot appeal from an order 
granting a construction permit for 
a new station, under the statute au¬ 
thorizing appeal by one whose appli¬ 
cation has been “refused,” and his 
right to appeal depends on the stat¬ 
ute authorizing appeals by persons | 
aggrieved.—Pulitzer Pub. Co. v. Fed¬ 
eral Communications Commission, 
94 F.2d 249, 261, 68 App.D.C. .124. 

Effect of denial of petition to inter¬ 
vene 

A party whose petition to intervene 
in a proceeding on an application for 
a license or permit, or for a modifi¬ 
cation thereof, has been denied by 
the commission may nevertheless 
have a statutory right to appeal from 
the commission’s decision on the ap¬ 
plication.—Sykes v. Jenny Wren Co., 
78 F.2d 729, 64 App.D.C. 379, 104 A.L. 
R. 864, certiorari denied Jenny Wren 
Co. V. Sykes, 56 S.Ct. 147, 296 U.S. 
624, 80 L.Ed. 443—Sunshine Broad¬ 
casting Co. v. ny, D.C.D.C., 33 F. 
Supp. 560. 

Applicant for modification as owner 
of license 

In a provision for appeal by an ap¬ 
plicant for modification of an ex¬ 
isting radio station license whose ap¬ 
plication is refused by the commis¬ 
sion, the “applicant’* referred to Is 
the owner of the license; so, the 
court did not have jurisdiction of 
appeal to review denial of petition by 
one broadcasting company requesting 
commission to require second com¬ 
pany to show cause why its license 
to use same frequency as first com¬ 
pany should not be modified to re¬ 
quire a directional antenna during 
daytime, so as to eliminate objection- 
able interference with station of first 
company^—Radio Station WOW v. 
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Federal Communications Commission, 
184 F.2d 2-57, 87 U.S.App.D.C. 226. 

49. D.C.—Yankee NTetwork v. Fed¬ 
eral Communications Commission, 
107 F.2d 212, 71 App.D.C. 11. 

Applicant's chance of success not af¬ 
fected 

Where commission made three FM 
channels available to city and appli¬ 
cant asked for any channel which 
commission might assign it, appli¬ 
cant was not a person aggrieved or 
one whose interests were adversely 
affected by an order assigning one 
of the channels to one of two other 
applicants, so as to be entitled to ap¬ 
peal therefrom, since such assign¬ 
ment did not diminish applicant's 
chance of success in obtaining per¬ 
mit.—Mansfield Journal Co. v. Fed¬ 
eral Communications Commission, 
173 F.2d 646, 84 U.S.App.D.C. 341. 

50. D.C,—^WOKO, Inc. v. Federal 
Communications Commission, 109 
F.2d 665, 71 App.D.C. 22'8. 

“These private litigants have 

standing only as representatives of 
the public interest/'—Scripps-How- 
ard Radio v. Federal Communications 
Commission, App.D.C., 62 S.Ct. 875, 
882, 316 U.S. 4, 86 L.Ed. 1229. 

Suffered or threatened injury 

A person appealing as a person 
aggrieved, or whose interests are 
adversely affected by decision, must 
show that commission's decision is 
contrary to public interest, conven¬ 
ience, or necessity, and no showing 
of suffered or threatened injury is 
sufficient unless it also appears that 
as a result of such injury the public 
interest, convenience, or necessity 
will suffer.—WOKO, Inc. v. Federal 
Communications Commission, 109 F. 
2d 666. 71 App.D.C. 228. 

Eeduotlon in iucome 

Fact that granting of permit to 
construct station will cause such a 
reduction in Income of existing sta¬ 
tion as will cause deterioration of 
existing station’s service does not of 
itself disclose that existing station 
has appealable interest, but the ques¬ 
tion is one of effect on public inter¬ 
est.—WOKO, Inc. V. Federal Com¬ 
munications Commission, supra. 
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whose applications have been denied®^ or to those 
possessed of legal rights known to the common 
law;52 but the statute is not to be given its broad¬ 
est literal meaning, 53 so as to include any person 
who might suffer pain or sorrow as a result of 
the commission’s action,5^ It includes existing li¬ 


censees, assuming that they are able to show, in the 
particular case, actual aggrievance or affectation 
of interest.55 Destructive economic competition 
may constitute a sufficient basis for a contest on 
appeal.55 One whose application for a license is 
rightly denied is not aggrieved, or adversely af- 


51. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 
107 F.2d 212, 71 App B.C. 11- 

52. D.C.—^Yankee Network v. Feder¬ 
al Communications Commission, 
supra, 

Rigrlit to resort to district court 
A person's appealable interest does 
not depend on whether he would have 
a rig'ht to resort to the district court. 
—Yankee Network v- Federal Com¬ 
munications Commission, supra. 

53. D.C.—^WOKO, Inc v. Federal 
Communications Commission, 109 
F.2d 666, 71 App D.C. 228—Yankee 
Network v. Federal Communica¬ 
tions Commission, 107 F.2d 212, 71 
App.DC, 11. 

54. D.C—Yankee Network v. Feder¬ 
al Communications Commission, 
supra. 

No financial or economic injury 

Where a corporation operating: a 
broadcasting: station intervenes and 
opposes the grant of a license for 
a new station and appeals from the 
grant of the license, but, in its rea¬ 
sons for appeal, asserts merely that 
the city has all the broadcasting it 
needs and does not allege any finan¬ 
cial or economic injury to it through 
the grant of a new license, it does 
not show any right to appeal.—Great 
Western Broadcasting Ass'n v. Fed¬ 
eral Communications Commission, 94 
F.2d 244, 68 App.D.C. 119. 

55. D.C.—^Yankee Network v. Feder¬ 
al Communications Commission, 
.107 F.2d 212, 71 App.D.C. 11. 

l^iceusees held not entitled to appeal 
D.C.—Woodmen of the World Life 
Ins. Soc. V. Federal Communica¬ 
tions Commission, 105 F 2d 75, 70 
App.D.C. 196, certiorari denied 60 
S.Ct. 112, 308 U.S. 688, 84 L.Ed. 492 
—^Pittsburgh Radio Supply House 
V. Federal Communications Com¬ 
mission, 98 F.2d 303, 69 App.D.C. 
22—Pulitzer Pub. Co. v. Federal 
Communications Commission, 94 
F.2d 249, 68 App.D.C. 124. 
Nconomlo or financial injury 

CD Congress had power to confer 
on owner of existing station, which 
might be financially injured as re¬ 
sult of issuance of a license to con¬ 
struct new station, a standing to 
prosecute appeal fro-m action of com¬ 
mission granting such license, in or¬ 
der to bring to attention of reviewing 
court errors of law in action of com¬ 
mission. 

U.S.—Federal Communications Com¬ 
mission V, Sanders Bros. Radio 


Station, App D.C, 60 S.Ct. 693. 309 
U S. 470, 642, 84 L.Ed. 869, 1037. 
D.C —Colorado Radio Corp v. Feder¬ 
al Communications Commission, 
118 F.2d 24, 73 App.D.C. 225. 

(2) An allegation that appellant, 
operator of an existing station, is 
aggrieved and adversely affected by 
the grant of a license for a new sta¬ 
tion, due to the fact that it will suf¬ 
fer economic injury thereby, supports 
the right to appeal.—Tn-State Broad¬ 
casting Co., Station KTSM v. Federal 
Communications Commission, 107 F, 
2d 956, 71 App.D.C. 167. 

(3) Even though the licensee of an 
existing station cannot resist the 
grant of a license to another on the 
ground that the resulting competi¬ 
tion may work economic injury to 
him, he is a person aggrieved, with¬ 
in statute, and may maintain an ap¬ 
peal from an order granting the new 
license. 

U.S.—Federal Communications Com¬ 
mission V. Sanders Bros. Radio 
Station, supra. 

D.C.—Evans v. Federal Communica¬ 
tions Commission, 113 F.2d 166, 72 
App.D.C. 1-69. 

(4) A station owner and operator 
appealing from a decision granting 
an application for a construction per¬ 
mit for a new station, on ground that 
he would be a competitor of new sta¬ 
tion and that resources of advertis¬ 
ing, talent, etc., in the competitive 
area were insufficient to support two 
stations, was a person aggrieved 
within statute —^Evans v. Federal 
Communications Commission, supra. 
Modifioatiou of other license 

The holder of a broadcasting li¬ 
cense, improperly denied right to in¬ 
tervene in proceeding before commis¬ 
sion for modification of another li¬ 
cense, which modification would re¬ 
sult in interference on such holder's 
clear channel, was entitled to appeal 
from order granting modification, as 
a person aggrieved or whose interests 
are adversely affected.—Federal Com¬ 
munications Commission v. National 
Broadcasting Co., App.D.C., 63 S.Ct. 
1035, 319 U.S. 239, 87 L.Ed. 1374. 
X&euewal of other licezise 

Where application for license to 
use same frequency as was being 
used by broadcasting company was 
granted second broadcasting com¬ 
pany on testimony of engineers that 
operation of proposed station would 
not cause objectionable interference 
to station of first company, but tes¬ 
timony proved erroneous and such 
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objectionable interference resulted, 
and thereafter second company filed 
an application for a renewal of its li¬ 
cense, court had jurisdiction of an 
appeal by first company to review 
denial of its petition requesting that 
application for renewal be designated 
for hearing.—Radio Station WOW v. 
Federal Communications Commission, 
184 F2d 257, 87 U.S App.D.C. 226 
Electrical interference 

Alleged objectionable electrical in¬ 
terference, which will result if a 
decision by the commission granting 
a licensee permission to operate on 
a certain frequency is permitted to 
stand, entitles another station li¬ 
cense holder to appeal as an aggriev¬ 
ed person.—^Ward v. Federal Com¬ 
munications Commission, 108 F.2d 
486, 71 App.D.C. 166. 

Increase in power; construction per¬ 
mit 

(1) The statute permitting an ap¬ 
peal from a decision of the commis¬ 
sion, by one aggrieved or with inter¬ 
ests adversely affected, authorizes an 
appeal by a licensee from a decision 
of the commission granting the ap¬ 
plication of another licensee for a 
change in frequency and an increase 
in power.—Yankee Network v. Fed¬ 
eral Communications Commission, 
107 F2d 212, 71 App.D.C. 11. 

(2) An applicant for modification 
of license to permit an Increase in 
power and for a construction permit 
would be entitled as a person ag¬ 
grieved to appeal from the commis¬ 
sion’s decision on a copending appli¬ 
cation if a request for joint consid¬ 
eration has been made and refused 
and the applicant Is seriously prej¬ 
udiced; but, where applicant made 
no mention of his application In pro¬ 
testing against the decision and fail¬ 
ed to request a joint hearing, appli¬ 
cant could not be said to have been 
prejudiced so as to entitle him as a 
person aggrieved to appeal from the 
decision, and the court of appeal;^ 
could not require the commission to 
reopen the proceedings for a joint 
consideration.—Ward v. Federal 
Communications Commission, 108 F. 
2d 456, 71 App.D.C. 166, 

56. D.C.—Yankee Network v. Feder¬ 
al Communications Commission, 

107 F.2d 212, 71 App.D.C. 11. 
Creatlou of unfair oompetltloxi not 
shown 

Where evidence sustained finding 
of commission that granting of li¬ 
cense for new station would not cre¬ 
ate and foster unfair, destructive, 
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fected, by the granting o£ another's application, and 
has no standing to appeal therefrom and one 
who merely contemplates an application for a per¬ 
mit, but has made no formal application, has no 
statutory right to appeal from an order authoriz¬ 
ing the removal of a station to another locality.^S 

h. Assignment of Reasons for Appeal 

An appellant must co-mply with the statutory require¬ 
ment of a statement, or assignment, of reasons for ap- 
peai; the court can look only to such statement in deter¬ 
mining his appealable interest. 

The jurisdiction of the court on appeal from a 
decision or order of the Federal Communications 
Commission, by one aggrieved or whose interests 
are adversely affected, must be determined on the 
basis of the assigned reasons of appeal,and the 
court can look only to the stated reasons for ap¬ 
peal, required by statute, in determining the ap¬ 
pealable interest of appellant^O or the nature of 
his grievance.61 The statement serves the purpose, 
or is the equivalent, of an assignment of errors,®^ 
and must, therefore, set forth with particularity 
the errors on which the appeal is based but this 
does not mean that appellant must file a bill of 


particulars.^^ It is sufficient if the reasons assigned 
clearly indicate the ground on which the com¬ 
mission’s decision is challenged and the issue pre¬ 
sented for determination by the appellate court 
it is not the purpose of the statement, but rather 
of the brief, to point out specifically the evidence 
,on which appellant relies, and the findings to which 
he objects, and, if he desires to do so, to suggest 
appropriate findings which should have been made.66 
No statement of reasons is sufficient to support an 
appeal unless it speaks in terms of public interest, 
convenience, or necessity, or in equivalent terms.6 
A statement of reasons is sufficient if it alleges that 
the result of the commission’s decision will be to 
destroy the ability of appellant to carry on, or to 
render service, in the public interest's 

i. Scope and Extent of Beview 

The scope of the review is limited in accordance with 
the statutory scheme, the nature of the decision appealed 
from, and the findings made, or the questions considered, 
by the regulatory body. 

Judicial review of decisions of the Federal Com¬ 
munications Commission has been held limited to 
the ascertainment of whether there has been an 


and ruinous competition as to exist- f 
ing station, appeal of owner of ex¬ 
isting* station on ground that it was 
aggrieved or adversely affected by 
order granting license was required 
to be dismissed.—Tn-State Broad¬ 
casting Co., Station KTSM v. Federal 
Communications Commission, 107 F. 
2d 956, 71 App.D.C. 157. 

57- D.C.—Simmons v. Federal Com¬ 
munications Commission, 145 F.2d 
578, 79 XJ.S.App.D.C. 264. 

58. D.C.—Telegraph Herald Co. v. 
Federal Radio Commission, 66 F.2d 
220, 62 App.D.C. 240. 

59. D.C.—WOKO, Inc. v. Federal 
Communications Commission, 109 
F.2d 665, 71 App.D.C. 228—Yankee 
Network v. Federal Communica¬ 
tions Commission, 107 F.2d 212, 71 
App.D.C. 11. 

Issue of ecouomic injury to other 
licensees held sufficiently suggested. 
—Yankee Network v. Federal Com¬ 
munications Commission, supra. 

60. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 D.Ed. 869, 1037—Missouri Broad¬ 
casting Corporation v. Federal 
Communications Commission, 94 F. 
2d 623, 68 App.D.C. 164, certiorari 
denied 68 S.Ct. 769, 303 U.S. 656, 
82 LEd. 1115—Great* Western 


Broadcasting Ass'n v. Federal 
Communications Commission, 94 F. 
2d 244, 68 App D.C. 119. 

61. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 L.Bd. 869, 1037—^Missouri Broad¬ 
casting Corporation v. Federal 
Communications Commission, 94 F. 
2d 623, 68 App.D.C. 154, certiorari 
denied 68 S.Ct. 759, 303 U.S. 655, 82 
L.Ed. 1115—Great Western Broad¬ 
casting Ass’n V. Federal Communi¬ 
cations Commission, 94 F.2d 244, 68 
App.D.C. 119. 

Abuse of discretionary power 

A person appealing as a person 
aggrieved or whose interests are ad¬ 
versely affected by decision, and not 
assigning reason alleging abuse of 
commission’s discretionary power, 
will not be assumed to be able to 
prove an abuse of such power mili¬ 
tating against public interest.— 
WOKO, Inc. V. Federal Communica¬ 
tions Commission, 109 F.2d 665, 71 
App.D.C. 228. 

62, D.C.—Stuart v. Federal Commu¬ 
nications Commission, AO5 F.2d 788, 
70 App.D.C. 26'5—^Missouri Broad¬ 
casting Corporation v. Federal 
Communications Commission, 94 F. 
2d 623, 68 App.D.C. 154, certiorari 
denied 58 S.Ct. 759, 303 U.S. 655, 
82 L.Ed. 1115. 


63. D.C.—Stuart v. Federal Commu¬ 
nications Commission, .105 F.2d 788, 
70 App.D.C 265. 

A statement which is merely a 
general assignment, without designa¬ 
tion of the particular errors on 
which it is based, is insufficient.—* 
Stuart V. Federal Communications 
Commission, supra, 

64- D.C.—^Florida Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 109 F.2d 668, 71 App.D.C. 
231. 

65. D.C.—Florida Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra, 

66 . D.C.—^Florida Broadcasting Co. 
V. Federal Communications Com¬ 
mission, supra. 

67. D.C.—WOKO, Inc. v. Federal 
Communications Commission, 109 
F.2d 66'5, 71 App.D.C. 228. 

Deterioration of service 

Statement of existing station that 
decision of commission granting ap¬ 
plication to construct new station 
would deprive existing station of a 
large part of its listening audience, 
talent, program material, and adver¬ 
tising revenue, with resultant deteri¬ 
oration of program service rendered 
by existing station, was insufficient. 
—^WOKO, Inc. V. Federal Communi¬ 
cations Commission, supra. 

68 . D.C.—^Florida Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 109 F.2d 66'8, 71 App.D.C. 

1 231. 
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unconstitutional thing done by the commission as 
agent, or whether it has exceeded its delegated au¬ 
thority by crossing the boundary of the standard 
established by the Federal Communications Act, or 
has acted arbitrarily or capriciously.®^ The stat¬ 
utory scheme for administration of the statute con¬ 
templates that the commission shall apply its ex¬ 
pertise in the exercise of its primary jurisdiction 
and that after this its decision shall have adminis¬ 
trative finality ,"^0 that is, shall not be open to review 
except on questions affecting constitutional power, 
statutory authority, and the basic prerequisites of 
proof.'^l The review is limited to the reasons 
which the commission relied on for its action; the 
court cannot consider a reason not so relied on.'^^ 
Likewise, it is not the court’s function to fashion 
from the evidence the established facts, and from 
the facts the conclusion nor is it the function 
of the court to review the evidence for the pur¬ 
pose of making findings,’^^ or of justifying findings 
not made,or of determining whether or not there 


is substantial support therein for findings not 
made.*^® A question which is ignored by the com¬ 
mission in its findings does not enter into the case 
on appeal. 

It is not the purpose of the statutory provision 
for limited judicial review of the decisions of the 
commission to require the court to do a futile 
thing or one the only consequence of which would 
be to delay the final determination of the entire 
controversy.*^® In considering an appeal from an 
order refusing renewal of a station license, the 
question of modification of the license cannot be 
considered.*^^ The former statutory provision lim¬ 
ited review to questions of law and provided that 
findings of fact by the regulatory body, if supported 
by substantial evidence, should be conclusive unless 
it clearly appeared that they were arbitrary or 
capricious;®^ the question presented on the appeal 
was whether the decision of the regulatory body 
was against the weight of evidence,®^ and the court 


©9. D.C.-—WOKO, Inc v. Federal 

Communications Commission, 153 
F.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds 67 S.Ct. 
213, 329 U.S. 223, 91 L Ed, 204. 
Refusal -to consider merits as eiror 
Where commission granted appli¬ 
cation for permit to construct sta¬ 
tion, and prior licensee filed petition 
for reconsideration and hearing on 
ground that new operation would 
cause objectionable Interference with 
prior licensee’s broadcast signal, and 
the commission denied the petition 
without prior oral argument, refusal 
of court to decide merits of Question 
whether prior licensee’s application 
stated a legally sufficient cause of 
modification of its license was error. 
—Federal Communications Commis¬ 
sion V. WJR, The Goodwill Station, 
App.E.C., 69 S.Ct. 1097, 337 U.S. 265, 
93 L.Ed. 1353. 

70. D.C.—L. B. Wilson, Inc., v. Fed¬ 
eral Communications Commission, 
170 F.2d 793, 83 U.S.App.D.C. 176. 

71. D.C.—American Broadcasting 

Co. v. Federal Communications 
Commission, 179 F.2d 437, 85 U. 
S.App.D.C, 343—L. B, Wilson, Inc., 
v. Federal Communications Com¬ 
mission, 170 F.2d 793, 83 U.S.App. 
D.C. 176. 

72. D.C.—^Democrat Printing Co. v. 
Federal Communications Commis¬ 
sion, 202 F.2d 298, 9.1 U.S.App.D.C. 
72. 

73. D.C.—^Easton Pub, Co. v. Federal 
Communications Commission, 176 
F.2d 344, 349, 85 U.S.App.D.C. 33. 
“The court looks at the conclusion 

found by the commission merely to 
see that it falls within the perimeter 
of reason drawn by the findings; and 


at the findings to see that they have 
support of substance in the evi¬ 
dence.”—Easton Pub. Co. v. Federal 
Communications Commission, supra 

74. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros. Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 
642, 84 li.Ed. 869, 1037. 

Findings concerning commercial sup¬ 
port 

Where case involving granting of 
permit for construction of station 
by commission was not before re¬ 
viewing court on proper findings, 
court would not determine whether 
there was competent evidence, in ad¬ 
dition to testimony found to be in¬ 
competent, to support findings con¬ 
cerning expected commercial support. 
—Tri-State Broadcasting Co. v. Fed¬ 
eral Communications Commission, 96 
F.2d 564, 68 App.D.C. 292. 

75. D.C.—Sanders Bros. Radio Sta¬ 
tion V. Federal Communications 
Commission, 106 F.2d 321, 70 App. 
D.C. 297, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Sanders Bros* Radio Sta¬ 
tion, 60 S.Ct. 693, 309 U.S. 470, 642, 
84 L.Ed, 1037. 

76. D.C.—Tri-State Broadcasting Co. 
V. Federal Communications Com¬ 
mission, 96 F.2<i 664. 68 App.D.C. 
292. 

Basis for flnfliiig 

However, it has been held that on 
appeal from decision of commission 
refusing to renew license, court must 
examine evidence to see whether it 
furnishes a substantial basis for the 
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’ commission's finding and whether 
there is anything material in the evi¬ 
dence which should have been found 
by commission, but which is omitted 
from its findings.—^WOKO, Inc., v. 
Federal Communications Commission, 
153 F.2d 623, 80 U.S.App.D.C. 333, re¬ 
versed on other grounds 67 S.Ct. 213, 
329 U.S. 223. 91 L.Ed. 204. 

77. D.C.—Courier Post Pub. Co. v. 
Federal Communications Commis¬ 
sion, 104 F.2d 213, 70 App.D.C. 80. 

Xnterferenoe of proposed station, with 
existizig one 

D.C.—Courier Post Pub. Co. v. Fed¬ 
eral Communications Commission, 
sup'ra. 

78. D.C.—Evans V. Federal Commu¬ 
nications Commission, 113 F.2d 366, 
72 App.D.C. 169. 

79- D.C.—Technical Radio Laborato¬ 
ry V. Federal Radio Commission, 36 
P.2d 111, 69 App.D.C, .125, 66 A.L.R. 
1365. 

aa D.C.—Broadcasting Service Or¬ 
ganization V. Federal Communica¬ 
tions Commission, 171 F,2d 1007, 84 
U.S.App.D.C. 162, reversed on other 
grounds 69 S.Ct. 1047, 337 U.S. 901, 
93 L.Ed. 1716—Black River Valley 
Broadcasts v. McNinch, 101 F.2d 
236, 09 App.D.C. 311, certiorari de¬ 
nied 69 S.Ct. 793, 807 U.S. 623, «3 
L.Ed. 1601—Missouri Broadcasting 
Corporation v. Federal Communica¬ 
tions Commission, 94 F.2d 623, 68 
App.D.C. 164, certiorari denied 68 
S.Ct, 769, 303 U.S. 655, 82 L.Ed. 
1116—Strawbridge & Clothier (Sta¬ 
tion WFI) V. Federal Radio Om- 
mission, 67 F.2d 434, 61 App.D.C. 
68 . 

fflU D.O,—Ansley v. Federal Radio 
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was not otherwise concerned with the weight of 
evidences^ or with the wisdom or expediency of 
the administrative action.^3 court^s inquiry 

was properly limited to review of the evidence be¬ 
fore the commission and a trial de novo of the 
matters heard by the commission and dealt with 
in its report would have been improper.^^ 

j. Determination and Disposition of Cause 

The court, on appeal, cannot make an administrative 
judgment, or direct the commission as to how to exercise 
its discretionary powers; but it can direct the commis¬ 
sion to do so, and on remand the commission must follow 
the court’s determination of questions of law. 

On appeal from a decision of the Federal Com¬ 
munications Commission, or similar body, it is not 
the function of the court to revise the action of 
the commission from an administrative standpoint 
and to make an administrative judgment,^^ as by 
directing the issuance of a permit to appellant 
and the court cannot determine the ultimate dis¬ 


position which should be made of the controversy 
by the commission,^® nor can it direct the com¬ 
mission as to how to exercise its discretionary 
powers*^^ On the other hand, the court can pro¬ 
vide a remedy against inaction,^^ and can direct 
the commission to exercise its discretion in ac¬ 
cordance with law.^i The court has power to re¬ 
verse and to remand to the commission to carry 
out the judgment of the court,and on reversal 
of a decision and remand, the commission, in its 
further action, is to respect and follow the deter¬ 
mination of questions of law by the court,^® and 
is again charged with its primary duty of judging 
an application in the light of public convenience, in¬ 
terest, or necessity.94 The order of the court en¬ 
tered on an appeal from the commission should, as 
far as practicable, have the same effect and be gov¬ 
erned by the same rules as apply in appeals from 
a lower federal court to an appellate federal court 
in an equity proceeding.^^ 


Commission, 46 F.2d 600, 60 App.B. 

C. 19. 

82 . D.C.—Evangelical Lutheran Syn¬ 
od of Missouri, Ohio, and Other 
States v. Federal Communications 
Commission, 105 F 2d 793, 70 App. 

D. C. 270—Saginaw Broadcasting 
Co. v. Federal Communications 
Commission, 96 F.2d 654, 68 App.D. 

C. 282, certiorari denied Gross v. 
Saginaw Broadcasting Co., 59 S.Ct. 
72, 305 XJ.S. 613, 83 LEd- 391. 

83 . D.C.—Evangelical Lutheran Syn¬ 
od of Missouri, Ohio, and Other 
States V. Federal Communications 
Commission, 105 F.2d 793, 70 App. 

D. C. 270. 

84 . XJ.S.—^National Broadcasting Co. 
V. U. S., N.Y., 63 S.Ct. 997, 319 U. 
S. 190, 87 L.Ed. 1344. 

85 . U.S.—National Broadcasting Co. 
V. V. S., supra. 

86. U.S.—^Federal Radio Commission 
V. Nelson Bros. Bond & Mortgage 
Co. (Station WIBO), App.D.C., 53 
set. 627, 289 U.S. 266, 77 L.Ed 
1166, 89 A.L.R. 406, rehearing de¬ 
nied '54 S.Ct. 856, two cases, 292 U. 
S. 613, 78 L.Ed. 1472 and Federal 
Radio Commission v. North Shore 
Church (Station WPCC) 54 S.Ct. 
856, two cases, 292 U.S. 613, 78 L. 
Ed. ,1472. 

D.C.—^Heitmeyer v. Federal Commu¬ 
nications Commission, 95 F.2d 91, 
68 App.D.C. 180. 

87. D.C.—^Heitmeyer v. Federal Com¬ 
munications Commission, supra. 

88 . D.C.—^American Broadcasting 

Co. V. Federal Communications 


Commission, 19.1 F.2d 492, 89 U.S. 
App.D.C. 298. 

89 . D.C.—^American Broadcasting 
Co. V. Federal Communications 
Commission, supra. 

90 . D.C —^American Broadcasting 
Co V. Federal Communications 
Commission, supra 

91 . D.C.—^American Broadcasting 
Co. V. Federal Communications 
Commission, supra. 

92 . D.C.—^American Broadcasting 
Co. V. Federal Communication's 
Commission, supra. 

reversal and remand, not modifica¬ 
tion 

On appeal, if the court finds that 
the findings of fact of the commis¬ 
sion are not supported by substan¬ 
tial evidence or that such findings 
are clearly shown to be arbitrary or 
capricious, the court may not modi¬ 
fy the commission’s decision, but 
must reverse and remand to the com¬ 
mission.—Broadcasting Service Or¬ 
ganization V. Federal Communica¬ 
tions Commission, 171 F.2d 1007, 84 
U.S.App D.C. 152, reversed on other 
grounds 69 S.Ct. 1047, 337 U.S. 901, 
93 L.Ed. 1715. 

93 . U.S.—Federal Communications 

Commission v. Fottsville Broad¬ 
casting Co., App.D.C., 60 set. 437, 
309 U.S. 134, 84 L.Ed. 656—Federal 
Radio Commission v. Nelson Bros. 
Bond & Mortgage Co. (Station 
WIBO), App.D.C., '53 S.Ct. 627, 289 
U.S. 266, 77 LEd. 1166, 89 A.L.R. 
406, rehearing denied 64 S.Ct. 866, 
two cases, 292 U.S. 613, 78 L.Ed. 
1472 and Federal Radio Commis¬ 
sion V. North Shore Church (sta¬ 


tion WPCC) 54 S.Ct. 856, two cases, 
292 U.S. 613, 78 L.Ed. 1472. 

D.C.—^Heitmeyer v. Federal Commu¬ 
nications Commission, 95 F.2d 91, 
68 App.D.C. ISO. 

Hearing in accordance with opinion 
D.C.—Radio Station WOW v. Fed¬ 
eral Communications Commission, 
.184 F.2d 257, 87 U.S.App D.C. 226. 

94. U.S.—Federal Communications 
Commission v. Pottsville Broad¬ 
casting Co., App.D.C., 60 S.Ct. 437, 
309 U.S. 134, 84 L.Ed. 656. 

Talcing new evidence 

Where a decision of the commis¬ 
sion denying an application for a 
permit to construct a station was re¬ 
versed by the court and the case was 
remanded, the duty of the commis¬ 
sion, which proposed, on remand, to 
consider application with subse¬ 
quently filed rival applications and 
to reopen record and take new evi¬ 
dence, was to apply the statutory 
standard in deciding which of the 
applicants should receive a permit, 
and, if in its judgment new evidence 
was necessary to discharge its duty, 
the fact of a previously erroneous de¬ 
nial should not bar it from access to- 
the necessary evidence for correct 
judgment—^Fly v. Heitmeyer, App.D. 
a, €0 S.Ct. 443, 309 U.S. 146, 84 L.Ed. 
664. 

96 . D.C.—^Pottsville Broadcasting 
Co. V. Federal Communications 
Commission, 105 F.2d 36, 70 App.D. 
C. 157, reversed on other grounds 
Federal Communications Commis¬ 
sion V. Pottsville Broadcasting Co., 
reversed on other grounds 60 S.Ct. 
437, 309 U.S. 134, 84 LEd. 656. 
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§ 316* In General 

Adjudications involving television have been made 
with respect to the definition thereof, applications for 
permits to construct stations and the time for such con¬ 
struction, hearings by the commission, and appeals from 
Its decisions. 

‘^Television*’ is defined as vision at a distance; 
hence, the transmission and reduction of a view 
or scene, especially a view of persons or objects 
in motion, by any device which converts lig^ht rays 
into electrical rays aiul reconverts these into visi¬ 
ble light rays.^6 The won! “broadcast;* in its gen¬ 
eral figurative sense, or in its specific radio sense, 
figuratively used, can, with a limiting context, that 
is, “broadcast by television,” be applied to tele¬ 
vision. 

Motion pictures distinguished. Television, as the 
experts describe it, is “seeing at a distance by elec¬ 
trical means,” w'hile a motion picture exhibition is 
produced by projecting on a screen, wnth the aid of 
light rays, images recorded on a film wdth such 
rapid and changing succession of exposures as to 
give the optical effect of a continuous picture of 
the objects even when in motion.®^ The former 
directly employs natural phenomena; the latter, 
mechanics,The purpose and result of televi¬ 
sion, in places licensed by a liquor control board, 
and moving picture exhibition are identical, name¬ 
ly, to afford a visual exhibition to the patrons of 
the licensed places.^ 

Freedom of speech and press. The constitution¬ 
al guarantee of freedom of speech and the press, 


while applicable to television,- does not shield it 
from the application of criminal laws designed for 
the protection of the general public.^ 

Applications. An applicant for a permit to con¬ 
struct a television station is not aggrieved by orders 
of the Federal Communications Commission grant¬ 
ing other applications for similar permits, where 
there remain available other channels to which ap¬ 
plicant can be assigned.'* The commission cannot 
act arbitrarily in respect of the precedence with 
w'hich it disposes of applications,^ and cannot ar¬ 
bitrarily withhold consideration of a particular ap¬ 
plication until there are enough applications pend¬ 
ing to require a competitive hearing.^ 

Time for construction. The Federal Communica¬ 
tions Commission has jurisdiction to extend the 
time allowed for construction of a television sta¬ 
tion,^ and where the commission, on timely appli¬ 
cation, grants such an extension, failure to com¬ 
plete the construction within the time specified in 
the permit does not work a forfeiture thereof.^ 

Transmission of programs by telephone company. 
Where a regulation of a telephone company with 
respect to the transmission of television programs 
lies in the limitrophe area in which some interfer¬ 
ence with the business of others is unavoidable, so 
that the question raised is the extent of encroach¬ 
ment allowable, the reasonableness or unreasonable¬ 
ness of the regulation is involved, and the matter 
is for the Federal Communications Commission in 
the first instance.^ Whether the telephone com- 


Fa.—stern v. Pennsylvania Liq¬ 
uor Control Board, 66 Pa.Dist. & 
Co. 201, 204. 58 Dauph.Co. 251. 

97. Md.—^Norman v. Century Athle¬ 
tic Club, 69 A.2d 466, 468, 193 Md. 
584. 

^'Commercially sponsored’* progrram 
defined see supra § 293. 
"Sustaining" program defined see su¬ 
pra § 293. 

98 . Psu—^Philadelphia Retail Liquor 
Dealers Ass*n v. Pennsylvania Liq¬ 
uor Control Board, 62 A.24 63, 64, 
360 Pa. 269, 4 A.L.R.2d 1212. 

B«-.exMbltlon. 

A notable objective difference is 
that a motion picture may be re- 
exhibited as often as desired for the 
life of the film, while a television ex¬ 
hibition, once seen, is gone forever 
as far as the assembly of the elec¬ 
tronic waves on which the images 
are carried is concerned.—^Philadel¬ 
phia Retail Liquor Dealers Ass’n v. 
Pennsylvania Liquor Control Board, 
supra. 


99. Pa.—Philadelphia Retail Liquor 
Dealers Ass'n v. Pennsylvania Liq¬ 
uor Control Board, supra. 

1. Pa—Stem v. Pennsylvania Liq¬ 
uor Control Board, 66 Pa.Dist. & 
Co. 201, 68 Dauph.Co, 251. 

2. U.S.—^American Broadcasting Co. 
V. U. S., D.C.N.T., 110 F-Supp. 374. 

3. XJ.S.—American Broadcasting Co. 
V. XJ. S., supra. 

Prohibition of broadcastii^ of lot¬ 
tery information 

D.S.—American Broadcasting Ce. v. 
U. S., supra. 

4 . D.C.—^United Detroit Theatres 
Corp. V. Federal Communications 
Commission, 178 F.2d 700, 85 US. 
App.D.C. 239. 

5 - D.C.—United Detroit Theatres 
Corp. V. Federal Communications 
Commission, supra. 

Actlon not arbitrary or caprlclons 
Granting later applications, while 
action on earlier application for such 
permit was delayed pending investi¬ 
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gation and hearing to determine 
which of numerous applicants for 
permits in other cities were subsidia¬ 
ries of same corporation as earlier 
applicant and which five of the appli¬ 
cations controlling owner desired 
to prefer under rule limiting to five 
the number of stations permitted to 
any one licensee, was within permis¬ 
sible administrative discretion of 
commission and was not arbitrary or 
capricious.—^United Detroit Theatres 
Corp. V. Federal Communications 
Commission, supra, 

6. D.C.—United Detroit Theatres 

Corp. V. Federal Communications 
Commission, supra. 

7. D.C.—^United Detroit Theatres 

Corp. V. Federal Communications 
Commission, supra, 

8. D.C.—^United Detroit Theatres 

Corp. V. Federal Communications 
Commission, supra. 

9. U.S.—^Fhilco Corp. v. American 

Tel, & Tel. Co., D.C.Pa., 8d F.Supp. 
397. 
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pany can base a refusal to accept television pro¬ 
grams for transmission solely on the basis of the 
origin or destination of the programs is a ques¬ 
tion of fact for the commission,^and the federal 
district court is without jurisdiction to issue a 
preliminary injunction against the telephone com¬ 
pany in that regard>^ 

Hearing; appeal Where, after the grant of 
a permit for a television channel and before the 
Federal Communications Commission completes 
the processing of petitioners application for the 
remaining channel, another application is filed by 
an intervener, so that there are pending two ap¬ 
plications for the available channel, and the com¬ 
mission designates the applications for consolidated 
hearing, the filing by petitioner of a petition for 
reconsideration, within the statutory period, does 
not require the commission to reopen the proceed¬ 
ings for a comparative hearing of all three appli¬ 
cations xfQY does petitioner, who was not ag¬ 
grieved or affected by the original order when it was 
entered, become aggrieved by the order because 
of subsequent events so as to be entitled to appeal 
therefrom.^^ Under a provision of the Federal 
Communications Act for appeal from an order of 
the commission granting or denying an application 
for a license, an order severing an application for 
a television station permit from consolidated pro¬ 
ceedings and withdrawing one of the channels in¬ 
volved pending determination of the applicant's 
eligibility for it is not a denial of a license and, 
therefore, not appealable.^^ 


§ 317. Color Television 

The commissron has statutory power to promulgate 
standards for transmission of color television; and a 
court cannot substitute Its discretion for that of the 
commission in so doing, or, in an action to enjoin its 
order promulgating such standards, consider matters out¬ 
side the record made before the commission^ 

Under the Federal Communications Act, as amend¬ 
ed, 47 U.S.C.A. § 303 (c), (e)-(g), the Federal 
Communications Commission, given a justifiable 
fact situation, has power to promulgate standards 
for the transmission of color television which re¬ 
sult in rejecting all but one of the several proposed 
systems.^^ Whether the commission should re¬ 
open its proceedings for the determination of such 
standards in order to permit a corporation to offer 
proof of new discoveries for its system, which is 
different from that authorized by the commission, 
is a question within the discretion of the commis- 
sion.i6 The term “compatibility," in this connec¬ 
tion, describes a situation in w^hich no change what¬ 
ever is required in existing receivers in order to 
enable them to receive as black and white picture a 
picture transmitted in color.^'^ 

Reviezv of, or relief from, order. A three-judge 
district court cannot substitute its discretion for 
that of the members of the Federal Communications 
Commission, acting within the bounds of their ad¬ 
ministrative powers, in determining standards for 
color televisionand in an action to enjoin and 
set aside the commission's order promulgating such 
a standard, such court will not consider matters out¬ 
side the record made before the commission, 


10 . U.S.—Philco Corp. v. American i 
Tel. & Tel. Co., supra, 

11 . xJ.S,—^Philco Corp. v. American 
Tel. & Tel. Co., supra, 

la. D.c.—^KFAB Broadcasting: Co. v. 
Federal Communications Commis¬ 
sion, 177 F.2d 40, S6 U.S.App.D.C. 
160. 

13. P.C.—^KFAB Broadcasting: Co. v. 
Federal Communications Commis¬ 
sion, supra, 

14 . F.C.—^Pauley v. Federal Commu¬ 
nications Commission, I'Sl F.2d 292, 
86 U.S.App.D.C. 294. 

15. U.S.—Radio Corp. of America v. 
XJ. S., Ill., 71 S.Ct. 806, 341 U.S. 
412, 96 L.Ed. 1062. 

Beterniliiatloix not arbitrary or 
agrainat public interest 
I>etermination of commission, after 
bearing evidence from all sides, that 
system developed for transmission of 
color television by particular organi¬ 
zation would provide public witb col¬ 
or of grood quality and tbat televi¬ 
sion viewers should be given an op¬ 
portunity to receive it if they so de¬ 
sired was net capricirous, arbitrary. 


or against public interest as a matter 
of law.—Radio Corp. of America v. 
U, S., supra. 

16. U S.—Radio Corp. of America v, 
U. S., supra. 

Discretion held not abused by re¬ 
fusal to reopen proceedings.—^Radio 
Corp. of America v. U. S., supra. 

17 . U.S.—Radio Corp. of America v. 
U. S,, D.C.IIL, 95 F.Supp. 660, af¬ 
firmed 71 S.Ct. 806, 341 U.S. 412, 95 
L.Ed. 1062. 

18 . U S.—Radio Corp. of America v. 
U, S., I>.C.I11.. 95 F.Supp. 660, af¬ 
firmed 71 S.Ct, 806, 341 U.S. 412, 95 
L.Ed. 1062. 

Interest or credibility of witness 

In action to enjoin and set aside 
commission's order which promulgat¬ 
ed standard for transmission of color 
television, interest of witness who 
demonstrated device, if it had any 
relevancy, went to weight or credit 
to be given his testimony, was a mat¬ 
ter for determination by the commis¬ 
sion, and would furnish no basis for 
invalidating Its order.—Radio Corp. 
of America v, U. S., P.C.Ill., 95 F. 
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Supp. 660, affirmed 71 S.Ct. 806, 341 
U.S. 412, 95 L.Ed. 1062. 

19. U.S.—Radio Corp. of America v. 
U. S., P.C.I11., 95 F.Supp. 660, af¬ 
firmed 71 S.Ct. 806, 341 U.S. 412, 
95 L.Ed. 1062. 

Beasou for nale 

Consideration of those matters 
would in effect amount to a trial de 
novo, which three-judge district 
court was without power to grant.—• 
Radio Corp. of America v. U. S., D.C, 
Ill., 95 F.Supp. 660, affirmed 71 S, 
Ct. 806, 341 U.S. 412, 95 L.Ed. 1062. 

The fuaetlou of the court is to hear 
and determine the questions before 
it solely on the record made before 
the commission.—Radio Corp. of 
America v. U. S., D.C.Ill., 95 F.Supp. 
660, affirmed 71 S.Ct. 806, 341 U.S. 
412, 9'5 L.Ed. 1062. 

Particular matters not couslderect 
In such action, where report of 
committee to congress was not re¬ 
ferred to in commission's report or 
its findings, three-judge district 
court would not consider report for 
purpose of impeaching comniission’s 



86 C.J.S. 


§ 317 TEL. & TEL., RADIO & TELEVISION 


and cannot conduct a trial de novo.-® In such an 
action, a motion for a summary judgment has been 
allowed, in order to expedite a final decision by 
the supreme court, rather than sending the pro¬ 
ceeding back to the commission for further con¬ 
sideration in view of recent developments in the 
color television field and the rapidly changing eco¬ 


nomic situation.2i Where an order of the Fed¬ 
eral Communications Commission promu-gaLi-ig 
standards for the transmission of color television 
was determined, by an opinion of a lower court, to 
have been supported by substantial evidence, such 
opinion has been deemed to have been made after a 
careful review of the evidence .22 


TELEPHONY. The art or process of reproducing 
sounds at a distance as by a telephone.^ 

The various methods of reproducing sounds at a 
distance, as by telephone, telegraph, and radio, are 
treated in Telegraphs, Telephones, Radio, and Tele¬ 
vision § 1 et seq. 

TELESCOPE. As a noun, an optical instrument by 
means of which distant objects are made to appear 
nearer and larger.^ 

The verb “to telescope” is uniformly defined by 
lexicographers^ as meaning to convey the idea of 
longitudinal force impelling a direct onward or for¬ 
ward movement in contradistinction to lateral force 
and rotrary motion;^ to crush by driving together 
into or upon; to drive together, so that one slides 
into another like the sections of a spyglass or small 
telescope; to move like the sliding portions of a 
spyglass in closing.^ 

TELESCOPIC; TELESCOPICALLY. The terms 
“telescopic” and “telescopically” cover the thought 
of one part fitted within another, and by sliding or 
working, one against the other, producing prolonga¬ 


tion or retraction.® 

TELETYPE MACHINE. Defined see Telegraphs, 
Telephones, Radio, and Television § 4. See also the 
index to Gaming, 

TELEVISION. Defined see Telegraphs, Telephones, 
Radio, and Television § 316. 

TELL. The verb “to tell,” in its more general use, 
imports oral communication, but by well-accepted 
usage it may be employed where the communication 
is by writing,7 and thus is defined as meaning to re¬ 
count, orally or in writing.® 

TELLER. As an officer or employee of a bank see 
Banks and Banking § 211. See also Banks and 
Banking §§ 114, 372, 408. 

TELLER^S CHECK. See Bills and Notes § 5 a (1). 

TELLTALE. As a device employed by railroads see 
Railroads § 1 r. See also Master and Servant §§ 
230, 392, 534. 

TEL QUEL. A term meaning “as is.”® 


order or the proceeding's had before 
it, or letters and telegrams, which 
illustrated vigorous pressure exerted 
on the •commission by chairman of 
senate committee, and which were 
not part of record made before com¬ 
mission.—Radio Corp. of America v. 
U*. S., D.C.Ill., 95 F.Supp. 660, afUrm- 
ed 7.1 S.Ct. 806, 341 U.S. 412, 95 L. 
Ed. 1062. 

20. U S-—Radio Corp. of America v. 
U. S.. D.C.Ill,, 95 FSupp. 660, af¬ 
firmed 71 S.Ct. 806, 341 U.S. 412, 
95 LEd. 1062. 

Evidence under the pleadings can¬ 
not be heard by the court.—Radio 
Corp. of America v. U. S., D.C.Ill., 
95 F.Supp. 660, afiirm^d 71 S.Ct. 806, 
341 U.S. 412, 95 L.Ed. 1062. 

21. U.S.—^Radio Corp. of America v. 
U. S., D.C.Ill., 95 F.Supp. 660, af¬ 
firmed 71 act. 806, 341 U.S. 412, 96 
L.Ed. 1062, 

Effective da-te of order; restraining 
order 

Despite such summary judgment, 
court would exercise its discretion¬ 


ary power to restrain effective date 
of order until aggrieved parties had 
an opportunity to perfect an appeal 
to the supreme court, and findings 
theretofore made in support of con¬ 
tinuation of temporary restraining 
order which was previously enter¬ 
ed would be readopted, and order 
would be continued.—^Radio Corp. of 
America v. U. S., D.C.Ill., 96 F.Supp. 
660, affirmed 71 S.Ct 806, 341 U.S 
412, 95 L.Ed, 1062. 

22. U.S.—^Radio Corp, of America v. 

U. a. Ill., 71 S.Ct 806 , 341 U.S 
412, 95 L.Ed. 1062. 

Xm Iowa.—^Dunbar v. Spratt-Snyder 
Co., 226 3Sr.W. 22, 25, 208 Iowa 490, 
63 A.L.R. 1016. 

2. Century D. 

3. U.S.—^E. H. Freeman Electric Co. 

V. Weber Electric Co., C.C.A.N'.J., 
262 F. 769, 773. 

62 C.J. p 304 note 12. 

4. tr.a —H. Freeman Electric Co, 
V. Weber Electric Co., suprs- 

a U.S.—^E. H, Freeman Electric Co. 
V. Weber Electric Co., supra—Web¬ 

352 


er Electric Co. v. E. H. Freeman 
Electric Co., D.C.N.J., 253 F. 657, 
661. 

6. U.S.—Weber Electric Co. v. Con¬ 
necticut Electric Mfg. Co., C.C.A. 
Conn., 263 F. 583, 6'85. 

62 O.J. p 304 note 19, p 305 note 30. 

Phrases 

(1) ■'‘Telescopic joint’* see 48 C.J.S. 
p 797 note 87. 

(2) Other phrases employing the 
words '‘telescopic” or “telescopically” 
and of which more recent adjudica¬ 
tions have not been found see 62 C. 
J. p 304 note 21-p 305 notes 26, 31, 32. 

7- Cal.—^People v. Bradbury, 103 P. 
216, 217, 156 Cal. 808. 

8. Cal,—^People v. Bradbury, supra. 

‘‘Tell off”'is a colloctuialism which 
means to reprimand, denounce.—^Peo¬ 
ple V. Holt, 163 P.2d 21, 39, 26 Cal.2d 
69 . 

8. H.T.—^Hibernia Bank & Trust Co. 
V. J. Aron & Co., 233 N.T.S. 486, 
4,87. 

62 C.J. p 306 note 59. 



TEMPLARS 


86 C.J.S. 


TEMERARIO. One who exposes himself to danger 
or nishes into it without reflection and without ex¬ 
amining the same, or who omits with regard to his 
actions, which are liable to cause injury to an¬ 
other, that care and diligence, that attention which 
can be required of the least careful, attentive, or 
diligent. 

TEMERE CREDERE EST NERVUS SAPIENTJE 
AMITTERE. See 62 C.J. p 306 note 64. 

TEMPER. Disposition of mind;i-i- as inclination 
to give way to anger, resentment or the like.i-^ It 
has been compared with, or distinguished from, 
^^courage’^ see 20 C.J.S. p 1303 note 96. 

TEMPERANCE. The word ^^temperance” covers a 
broad field, and its precise meaning is not suscepti¬ 
ble of exact definition,! 3 and it has no fixed legal 
meaning as contradistinguished from its usual im¬ 
port.!^ It is defined as meaning habitual modera¬ 
tion with respect to the indulgence of the natural 

appetites and passions *,15 moderation ;16 restrained 

or moderate indulgence.!'^ 

^‘Temperance’’ is not synonymous with “abstin¬ 
ence” see 1 C.J.S. p 377, but, on the contrary, con¬ 
veys the idea of indulgence.!^ 

Gifts for the promotion of temperance by sup¬ 
pressing the liquor traffic as being for charitable 
purposes see Charities § 19. 

TEMPERATE. Moderate ji^ not excessive,in¬ 
ordinate, or lavish;2! showing moderation.22 The 


word does not imply total abstinence but only 
suggests moderation.^-i “Temperate” bas been held 
to be synonjunous with “sober” see 80 C.J.S. p 1339 
note 44. 

TEMPERATURE, It has been said that, in general, 
temperature is a function of resistance,25 and is de¬ 
fined as the degree of hotness or coldness measured 
on a definite scale based on some physical phenom- 
enon.25 

TEMPEST. The word “tempest” is defined as 
meaning a violent wind, storm, tumult, commo¬ 
tion *,27 a storm of extreme violence an exten¬ 
sive current of wind, rushing with great velocity 
and violence.2^ 

“Tempest” has been distinguished from “flood” 
see 36 C.J.S. p 1028 note 15, and “freshet” see 37 
C.J.S. p 1379 note 68. 

A tempest as an illustration of an Act of God 
see 1 C.J.S. p 1428 note 80. Insurance against loss 
from windstorm and similar peril see Insurance 
§ 888 . 

TEMPESTUOUS. Blowing with violence; boister¬ 
ous; rough with wind; stormy; turbulent; very 
stormy .20 

TEMPLARS. A religious order of knighthood, in¬ 
stituted about the year 1119 and so called because 
the members dwelt in a part of the temple of Jerusa¬ 
lem.2! 


10. Philippine.— XT. S. v. Barias, 23 
Philippine 434, 438. 

62 C.J. p 306 note 63. 

11. Tex.—Gardner v. State, 48 S.W. 
170, 171, 40 Tex.Cr. 19. 

Phrases employing the word and of 
which more recent adjudications have 
not been found see 62 C.J. p 306 notes 
67-69. 

12. Tex.—Gardner v. State, supra. 

13. Cal.—Mayfield v. Fidelity Casu¬ 
alty Co. of New York, 61 P.2d 83, 
89, 16 Cal.App.2d 611. 

14. Cal.—People ' v. Dashaway As¬ 
soc., 24 P. 277, 279, 84 Cal. 114, 12 
D.B.A. 117. 

15- Cal.—People v. Dashaway As¬ 
soc,, supra. 

62 C.J. p 306 note 72. 

Phrases 

(1) "'Temperance saloon" see In¬ 
toxicating Liquors 5 16 e. 

(2) Other phrases employing the 
word "temperance" and of which 
more recent adjudications have not 
been found see 62 C.J. p 306 notes 79, 
80. 


16 . Cal.—People v. Dashaway As¬ 
soc., 24 P. 277, 279, 84 Cal. 114, 12 
L.R-A. 117. 

17. Cal.—^People v. Dashaway As¬ 
soc., supra, 

13 . Cal.—^Mayfield v. Fidelity Casu¬ 
alty Co. of New York, 61 P.2d 83, 
•89, 16 Cal.App.2d 611. 

19. Ga,—^Hilton v. Jesup Banking 
Co., '67 SF. 78, 79, 128 Ga. 30, 11 
L.R.A„N.S., 224, 10 Ann.Cas. 987, 

62 C.J. p 306 note 82, 

Phrases 

(1) "Temperate damages" see 
Damages § 2. 

(2) Other phrases employing the 
word "temperate" and of which more 
recent adjudications have not been 
found see '62 C.J. p 307 notes 89-96. 

20 . TT.S.—^Wolf V. Mutual Ben. L. 
Ins. Co., C.aOhio, 30 F.Cas.No.l7,- 
925a. 

62 C.J. p 306 note 83. 

21 . Ga.—Hilton v. Jesup Banking 
Co., 67 S.E. 78, 79, 128 Ga. 30, 11 
L.B.A.,N.S„ 224, 10 Ann.Cas. 987, 
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22. Ga.—^Hilton v. Jesup Banking 
Co., supra 

62 C.J. p 306 note 86. 

23. Minn.—Chambers v. Northwest¬ 
ern Mut. L. Ins. Co., 67 N.W. 367, 
369, 64 Minn. 495. 58 Am.S.B. 649. 

62 C.J. p 307 note 87. 

24. N.Y.—Meacham v. State Mut. 
Ben. Assoc., 24 N.B. 283, 120 N.Y. 
237. 

62 C.J. p 307 note 88. 

25. IJ.S.—^Aerovox Corporation v. 
Cornell-Dubilier Corporation, C.C. 
A.N.Y., 108 F.2d 749, 752. 

26. Webster New Int.D. 

27. Pa.—Stover v. Insurance Co., 3 
Phila. 38, 40. 

28. Pa.—Stover v. Insurance Co., su¬ 
pra. 

29. Pa.—Stover v. Insurance Co., su- 
Pta. 

62 C.J. p 307 note 3. 

30. Pa.—Stover v. Insurance Co., su¬ 
pra. 

31. Black LuD. 
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TEMPLATE 


TEMPLATE. A piece of sheet iron, the contour of 
which corresponds to the opening between the 

rolls.32 

TEMPLE. Two English inns of court, thus called 
because anciently the dwelling place of the Knights 
Templar.S^ 

TEMPOEA. As the first word of a maxim of 
which there have been no recent applications see 
62 C. J. p 308 note 20. 

TEMPOEAL. A synonym of ^Vorldly.’'34 

TEMPOEALIS. Latin, in the civil law, temporary; 
limited to a certain time.^^ 

TEMPOEALITIES. In English law, the lay fees of 
bishops, with which their churches are endowed, 
or permitted to be endowed by the liberality of the 
sovereign, and in virtue of which they become 
barons and lords of parliament.^ ^ 

In the Roman Catholic church, the revenues, 
lands and tenements,3 8 of the church derived from 
pew rents, Sunday and other collections, graveyard 
charges, school fees, and donations the secular 
possessions with which a church may be endowed.'^^ 


86 c.j.s. 

TEMPORARILY. For a limited time;^i for and 
during such time;^^ for a short interval of time;^^ 
for a time not of long duration for the time;45 
for the time beingnot permanently,^'^ 

The word is said to imply a short definite^ ^ in¬ 
terval,® ^ or portion,®! of time.®2 

"Temporarily” has been held to be equivalent to 
"for and during such time,” “for so long as,” "for 
the time,” and "for the time being’^ see the definition 
For 36 C.J.S. p 1134 note 76. 

"Tempoi’arily” has been compared with, or dis¬ 
tinguished from, "constant” see 15 C.J.S. p 1167 
note 18.2, "permanent” see 70 C.J.S. p 562 note 57, 
"permanently” see 70 C.J.S. p 564 note 74, and 
"until further notice.”®3 

TEMPORARY. The word "temporary” is generally 
regarded as being relative®^ and comparative,®® and, 
while it has been said that it has a very uncertain 
meaning,®® and implies no definite term of dura¬ 
tion,®'^ and has no fixed meaning in the sense that 
it designates a fixed period of time,®® it has also 
been said that it has a well-defined meaning.®® 

"Temporary” is defined as meaning not perma¬ 
nent;®® not of long duration;®! transient or pass- 


32 . XT.S.—Johnson Steel Street-Rail 
Co. V. North Branch Steel Co., C. 
C.Pa, 48 P. 191, 193. 

33. Black L.B. 

34. Webster New Int.D. 

Phrases employing: the word and 
of which more recent adjudications 
have not been found see 62 C.J. p 308 
note 22. 

35. Black B.D, 

Phrases 

(1) “Temporalis actio;” an action 
which could only be brought within a 
certain period.—^Black L D. 

(2) “Temporalis exceptio,” a tem¬ 
porary exception which barred an ac¬ 
tion for a time only.—Black L.D. 

36 . Black 

37. Ill.—St. Patrick's Roman Cath¬ 
olic Church V. Abst, 76 Ill. 252, 253. 

Md.—Barabasz v. Rabat, 37 A. 720, 
86 Md. 23. 

38. Ill.—St Patrick's Roman Cath¬ 
olic Church V. Abst, 76 Ill. 252, 263. 

39. Md.—^Barabasz v. Rabat 37 A. 
720, 86 Md. 23, 30. 

40. Ill.—St Patrick’s Roman Cath¬ 
olic Church V. Abst, 76 Ill. 262, 263. 

62 C.J. p 307 note 33. 

41 . Mich.—^Vercruyssc v. Ulaga, 201 
N.W. 192, 193, 229 Mich. 49. 


Phrases employing the word “tem¬ 
porarily” and of which more recent 
adjudications have not been found 
see 62 C.J. p 309 note 61-p 310 note 
60. 

42. Fla.—Burdine v. Sewell, 109 So. 
648, 653, 92 Fla. 37-6. 

43. Ry.—McCune v. Pell Bro., 232 
S.W. 43, 45, 192 Ry. 22. 

44 . W.Va.--Slack v. Jacob, 8 W.Va. 
6.12, 651. 

45. Vt—State v. Cunningham, 66 A. 
654, 76 Vt 332. 

46. Mich.—^Vercruysse v. Ulaga, 201 
N.W. 192, 193, 229 Mich. 49. 

Vt,—State V. Cunningham, 65 A. 664, 
75 Vt 332. 

47. Mic^i.—^Vercruysse v. Ulaga, 201 
N.W. 192, 193, 229 Mich. 49. 

W.Va.-~Slack v. Jacob, 8 W.Va. 612, 
651. 

48. Ry.—^McCune v. Pell & Bro., 232 
N.W. 43, 46, 192 Ry. 22. 

Md.—State v. Strauss, 49 Md. 288, 
300. 

49. Md.—State v. Strauss, supra, 

62 C.J. p 309 note 44. 

50. Ry.—^McCune v. Pell & Bro., 232 
N.W. 43, 46, 192 Ry. 22. 

Md.—State v. Strauss, 49 Md. 288, 
300. 

51. Md.—State v. Strauss, supra, 
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52. Ry.—McCune v. Pell & Bro., 232 
S.W. 43, 46, 192 Ry. 22. 

62 C.J. p 309 note 47. 

53. Md.—State v. Strauss, 49 Md. 
288, 300. 

54. Tenn.—Texas Co. v. McCanless, 
148 SW.2d 360, 363, 177 Tenn. 238 

55. Mo.—Markland v. Clover Leaf 
Casualty Oo., App., 209 S.W. 602, 
606. 

56. U.S.—Carter Products v. Federal 
Trade Commission, C.A.7, 186 F.2d 
821, 826. 

57. N.Y.—^Weitzner v. Stichman, 64 
N.Y.S.2d 40, 49. 

58. Wis.—McManus v. Home Ins 
Co. (Wis.), 229 N.W. 637, 638, 201 
Wis. 164. 

62 C.J. p 310 note 63. 

59. Me.—^Young v. Povich, 116 A. 26, 
121 Me. 141, 145, 29 A.L.R. 48. 

60. U.S.—^Lord Mfg, Co. v. Nemenz, 
D.C.Pa., 65 F.Supp. 711, 722—Olin 
Industries v. Barnett, 0.C.I11., 64 
F.Supp. 722, 726. 

Ry.—Rogers v. City of Louisville, 
176 S.W.2d 887, 388, 296 Ry. 238. 

Pa.—^Roeppel v. Royal Clothing Co., 
29 A.2d 241, 243, 150 Pa.Super. 610. 

62 C,J. p 310 note 74. 

61. Wis.—Moore v. Smead, 62 N.W. 
426, 429, 89 Wis. 558. 

62 C.J. p 810 note 73. 
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transitory;®^ casual;®^ ephemeral;®® chang¬ 
ing;®® existing or continuing for a limited time®"^ 
only;®^ lasting for a time only;®^ for a limited, 
as contrasted with an unlimited or indefinite, peri- 
od.70 

The word ^^temporary” is further defined as mean¬ 
ing that which is to last for a limited time*^^ only,'^^ 
as distinguished from that which is peipetual, or 
indefinite, in its duration.*^® 

Another meaning of the word ^^temporary’’ is per¬ 
taining to a certain time,*^^ but this meaning is now 
regarded as obsolete^® 

^'Temporary^^ has been compared with, or distin¬ 
guished from, ^^permanent” see 70 C.J.S. p 562 note 
57, and “perpetual” see 70 O.J.S. p 569 note 3. 


Phrases employing the word “temporary” are set 
out in the note, 7® and for other phrases of which 
more recent adjudications have not been found see 
62 C.J. p 312 note 98-p 315 note 35. 

TEMPORE. Latin, literally “in the time of.”77 

TEMPORIS EXOEPTIO. Latin, in the civil law, a 
plea of time, or of lapse of time, in bar of an ac- 

tion.'^s 

TEMPT. To endeavor to persuade; to induce; in¬ 
cite; to lead, or endeavor to lead, into evil; to en¬ 
tice to what is wrong by promise of pleasure or 
gain; to seduce.*^^ It has been held to be synony¬ 
mous with “entice” see 30 C.J.S. p 263 note 30. 


02. U.S.—^Lord Mfgr. Co. v. KTemenz, 
D.C.Pa., 65 F.Supp. 711, 722—Olin 
Industries v. Barnett, D.C.Ill., 64 
F.Supp. 722, 726. 

03. Fa.—Koeppel v. Royal Clothing 
Co., 29 A.2d 241, 243, 160 Pa.Su- 
per. 610. 

02 C.J. p aiO note 77. 

04. U.S —Smith v. Lestershire Spool 
& Mfg. Co., D.C.N.Y., 86 F.Supp. 
703, 70-6. 

65. Pa.—^Koeppel v. Royal Clothing 
Co., 29 A.2d 241, 243, 160 Pa.Super. 
610. 

66. Me.—Young v. Povich, 116 A. 26, 
28, 121 Me. 141, 29 A.L.R. 48. 

67. U.S.—Lord Mfg. Co. v. Nemenz, 
D.C.Pa., 65 F.Supp. 711, 722—Olin 
Industries v. Barnett, D.C.IIL, 64 
F.Supp. 722, 726. 

Pa.—Koeppel v. Royal Clothing Co., 
29 A.2d 241, 243, 160 PaSuper. 610 
62 C.J. p 310 note 70. 

TTse Illustrated 

“The patient has obtained tempo¬ 
rary relief—there is a temporary 
cessation of hostilities—there is a 
temporary supply of provisions. In 
times of great danger Rome appoint¬ 
ed a temporary dictator."—Slack v. 
Jacob, 8 W.Ya. 612, 660. 

68. U.S.—Lord Mfg. Co. v. Nemenz, 
D.C.Pa., 65 F.Supp. 711, 722--01in 
Industries v. Barnett, D.C.Ill., 64 F. 
Supp. 722, 726. 

69. U.S.—Smith v. Lestershlre Spool 
& Mfg. Co., D.C.K.Y., 86 F.Supp. 
703, 705. 

Pa.—Young v. Povich, 116 A. 26, Z8, 
121 Me. 141, 29 A.L,R. 48—Koeppel 
V. Royal Clothing Co., 29 A.2d 
241, 243, 150 Pa.Super. 610. 
Blmilaxly defined 

(1) Lasting for a limited time.— 
Slack V. Jacob, 8 W.Va, 612, 660. 

(2) Lasting only for a limited 
time.—State v. Strauss, 49 Md. 288, 
296. 


(3) Only for a limited time.—Slack 
V. Jacob, 8 W.Va. 612, 660. 

(4) For a limited time only.— 
Flanom v. City of Passaic, 184 A. 748, 
760, 14 Isr.J.Misc. 362. 

(5) For a short time only.—Curry 
V. U. S., 47 Ct.Cl. 393, 398. 

(6) Lasting for a short time only. 
—Railroad Commission of Texas v. 
A. E. McDonald Motor Freight Lines, 
Tex.Civ.App., 127 S.W.2d 932, 935. 

(7) Continuing but a short time.— 
Moore v. Smead, 6*2 K.W. 426, 89 Wls. 
558. 

(8) But a short time.—^Toung v. 
Povich, 116 A- 26, 28, 121 Me. 141, 
29 A.L,R. 48. 

70. U.S.—McClayton v. W. B. Cas¬ 
sell Co., D.C.Md., 66 F.Supp. 165, 
172. 

71. U.S.—^Howie V. Lance, Inc., C.A. 
N.C., 172 F.2d 107, 109—Smith v. 
Lestershlre Spool & Mfg. Co., D.C. 
N.Y„ 86 FSupp. 703, 705. 

Ill._--People V. Wright, 70 Ill. 888, 
399. 

Mo.—State ex rel. Crown Coach Co. 
V. Public Service Commission, 179 
S.W.2d 123, 125, 238 Mo.App. 287. 

72. U.S.—^Howie v. Lance, Inc., C.A. 
N.C., 172 F.2d 107, 109—Smith v. 
Lestershlre Spool & Mfg. Co., D.C. 
N.Y„ 86 F.Supp. 703, 705. 

73. U.S.—^Ilowie v. Lance, Inc., C.A. 
N.C., 172 F.2d 107, 109—Smith v. 
Lestershire Spool & Mfg. Co., D.C. 
N.Y., 86 F.Supp. 703, 705. 

74. Pa.—^Koeppel v. Royal Clothing 
Co., '29 A.2d 241, 243, 160 Pa,Super. 
610. 

75. Webster Kew Int.D. 

76. Phrases 

(1) “Temporary abandonment'' dis¬ 
tinguished from “complete abandon¬ 
ment" see 16 O.J.S. p 666 note 23. 

(2> “Temporary abode" distin¬ 
guished from “home" see 40 C.J.S. p 
420 note 42. 


(3) “Temporary administrator" see 
Executors and Administrators §§ 
1035-1040. 

(4) “Temporary alimony" see Di¬ 
vorce §§ 205-215. 

(5) “Temporary annuity" defined 
see Annuities § 1. 

(6) “Temporary care" of property 
not possession see Property '5 14. 

(7) “Temporary damages" see 
Damages § 2. 

(8) “Temporary disability" see the 
C.J.S. title Workmen’s Compensation 
Acts §§ 304, 305, also 71 C.J. p 828 
note 86-p 833 note 44. 

(9) “Temporary disorder" distin¬ 
guished from “disease" see 27 C.J.S. 
p 144 note 92. 

(10) “Temporary employment" 
contrasted with “permanent employ¬ 
ment" see 30 C.J.S. p 234 note 82. 

(11) “Temporary Injunction" see 
Injunctions § 2. 

(12) “Temporary injury" see 43 C. 
J.S. p 1121 note 10. 

(13) “Temporary insanity" see In¬ 
sane Persons § 2 b (6). See also 
Homicide §§ 370, 435. 

(14) “Temporary loan" distin¬ 
guished from “funded debt" see the 
definition Debt 26 C.J.S. p 11 note 40 

(15) “Temporary nuisance" see 
Nuisances § 5. 

(16) “Temporary receiver” see Re¬ 
ceivers § 1. 

(17) “Temporary restraining or¬ 
der" see Injunctions § 8. 

(18) “Temporary statute" see Stat¬ 
utes 9 

(19) “Temporary structure" see 83 
C.J.S. p 6'50 note 97. 

77. Black L.D. 

62 C.J. p 315 note 43. 

78. Black L.D. 

62 C.J. p 315 note 44. 

79- Webster New Int.D. 
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?EMPTATION 

'EMPTATION. An evil enticement or allure- 
lent;*® that which tempts to evil.®^ It has been 
istinguished from “invitation” see 48 C.J.S. p 
63 note 25. 

The word “temptation” is treated in connection 
vith the offense of seduction in Seduction § 35; and 
s also frequently employed in discussing the attrac- 
,ive nuisance doctrine which is treated in Negligence 
!§ 29(1)-29(15). 

PEMPTJS. Latin, literally time in general.S2 Also 
n the civil and old English law, a time limited; a 
season.^® 

The term is employed to introduce various maxims 
and phrases which are set out in 62 C.J. p 316 notes 
52-58. 

TEN. One more than nine; twice five.®* 

TENANCY. It is stated generally in Estates § 1 
c that the word “tenancy” denotes the relation of a 
tenant to the land he holds, and the term is fre¬ 
quently employed in this connection in designating 
the various estates in plurality or coownership, such 
as estates in joint tenancy, estates in tenancy in 
common, and the estate known as tenancy by the 
entirety, this enumeration being set out in Estates 
§ 18. 

Estates of joint tenancy are treated generally in 
Joint Tenants § 1 et seq, estates in tenancy in 


common arc treated generally in Tenancy in Com¬ 
mon § 1 et seq, and the estate known as tenancy by 
the entirety is defined in Husband and Wife § 34, 
and is treated in extenso throughout that title. 
These estates are also treated in other titles through¬ 
out this work, and, by way of illustration, the title 
Partition deals with the division between two or 
more persons of real or personal pioperty which 
they own as coparceners, joint tenants, or tenants in 
common, this being in part the definition of par¬ 
tition” set out in Partition § 1. Such estates are 
treated with respect to liability for federal estate 
and income taxes in Internal Revenue, and for spe¬ 
cific references see the title index. 

The word “tenancy” also is commonly employed 
in describing the landlord-tenant relationship and 
frequently is used with other words which indicate 
the duration of the relationship. Thus, Landlord 
and Tenant deals with tenancies at will and ten¬ 
ancies at sufferance, and tenancies from year to 
year, month to month, week to week, and day to 
day; and for specific references to such tenancies 
see the index to the title Landlord and Tenant. 

There are, in addition, several other kinds of 
tenancy, such as “general tenancy” defined in Es¬ 
tates § 1 e, “tenancy by curtesy” treated in Curtesy 
§ 1 et seq, “tenancy in dower” discussed in Dower 
§§ 110-114, and “tenancy for life” see Estates 
§§ 30-67. 


80- Ala.—Smith v. State, 69 So. 402, 
404, 13 Ala,App. 399. 

62 C.J. p 316 note 46. 


81- Ala.—^Hayes v. State, 96 So. 647, 
19 Ala.App. 241. 

62 C.J. p 3.16 note 47. 

82. Black L<.r>. 

83. Black L.I>. 


84. Webster New Int.D. 

Phrases employing’ the word and of 
which more recent adjudications have 
not been found see 62 C.J. p 316 note 
60-p 317 note 88. 
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TENANCY IN COMMON 

This Title includes nature and incidents of the estate of two or more persons in the same property 
held by them by several and distinct titles; rights, powers, and liabilities of tenants in common; ac¬ 
tions and other proceedings between, by, or against them; and severance of the tenancy otherwise than 
by partition. 

Matters not in tlds Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

I DEFINITIONS, §§ 1-3 

II. NATURE AND ESSENTIALS OF RELATIONSHIP, §§ ^6 

III. CREATION, EXISTENCE, AND TERMINATION, §§ 7-16 

IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF COTENANTS, §§ 17-107 

A. In General, §§ 17-24 

B. Possession and Seizin, §§ 25-43 

C. Rent, Income, and Profits, §§ 44-49 

D. Waste, §§ 50-57 

E. Purchase or Extinguishment of Title, Interest, or Claim, §§ 58-66 

F. Repairs, Improvements, Taxes, and Expenditures for Care and Management of Prop¬ 

erty, §§ 67-70 

G. Agreements and Conveyances between Cotenants, §§ 71-72 

H. Estoppel between Cotenants, §§ 73-75 

I. Remedies, §§ 76-107 

V. RIGHTS AND LIABILITIES AS TO THIRD PERSONS, §§ 108-150 

A. Authority of Cotenants to Bind Each Other and to Bind their Own Individual In¬ 

terests, §§ 108-130 

B. Authority of Cotenants to Bind Themselves Jointly, «§§ 131-136 

C. Actions between Cotenants and Third Persons, §§ 137-150 


Sub-Analysis 


L DEFINITIONS—p 361 

§ 1. Tenancy in common—^p 361 

2. Tenants in common—^p 361 

3. Coparcenary or parcenary—^p 361 


n. NATURE AND ESSENTIALS OF RELATIONSHIP—p 362 

§ 4. In general—p 362 

5. Unity of possession—p 364 

6. Survivorship—p 364 

m. CREATION, EXISTENCE, AND TERMINATION—p 364 

§ 7. Creation and existence—^p 364 

g. -Purchase—p 367 

9, -Descent—372 

10. -J;:dg'‘'.(i T or decree—373 

11. Evidence of cotenancy—373 

12. Severance and termination—374 

13. -Acquisition of all outstanding interests by one tenant—p 375 

14. - Sale or conveyance of property or interest therein to third persons—375 

15. -Division of common property—p 376 

16. -Ouster of cotenant—^p 376 


See also descriptive word index in the back of this Volume 
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TENANCY IN COMMON 

IV. MUTUAL RIGHTS, DUTIES, AND UABIIITIES OP COTENANTS—p 376 

A. In General— p 376 

§ 17. Fiduciary relationship—^p 376 

18. Respective rights, title, and interests in general—p 378 

19. Right of entry—p 379 

20. Equal right to use and enjoyment—p 379 

21. - Crops and products of soil in general—^p 381 

22. - Mines and minerals—p 381 

23. - Trees and timber—p 382 

24. - Water rights—p 382 

B. Possession and Seizin— p 383 

§ 25. Right to possession—p 383 

26. Possession of one as possession of all—p 384 

27. Ouster—p 386 

28. - Refusal of demand for possession—p 387 

29. - Occupancy or possession by permission or under agreement—p 387 

30. - Entry into exclusive possession—p 387 

31 . - Sale or conveyance by tenant of more than his interest and possession 

thereunder—p 389 

32. - Purchase and claim under outstanding title—p 390 

33. - Entry under devise or gift—p 390 

34 . - Acquisition of tax title—^p 390 

35. - Mortgage by cotenant—^p 390 

35. - Pleadings as evidence of ouster—p 391 

37. Adverse possession—p 391 

38. -What constitutes adverse possession—p 392 

39. -Waiver or abandonment of title acquired—p 402 

40. - Evidence—p 402 

41 . - Questions of law and fact—p 404 

42. -Verdict and findings—p 405 

43. Presumption of lost grant—^p 405 

C. Rent, Income, and Profits— p 406 

§ 44. In general—p 406 

45. . Collection and application of rents—p 406 

46. Use and occupation—^p 407 

47. Rents and profits received—p 412 

48. Interest—p 416 

49. Lien—p 416 

D. Waste— p 418 

§ 50. In general—p 418 

51. What constitutes—p 418 

52. -Taking away soil—p 419 

53. - Excavation and removal of rock—p 419 

54 . - Cutting or destruction of timber—p 419 

55. - Mining—p 420 

55 , - Severance and removal of mill or mill fixtures—p 421 

57. Treble damages for waste—^p 421 

E. Purchase or Extinguishment of Title, Interest, or Claim— p 422 

§ 58. Purchase of outstanding title or interest in general—p 422 

59. -Inurement to benefit of cotenants—p 422 

60. Purchase at or through execution, foreclosure, or judicial sale—p 427 

61. - Redemption—p 430 


See also descriptive word index in the back of this Volume 
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IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF COTENANTS—Continued 

E. Purchase or Extinguishment of Title, Interest, or Claim—C ontinued 

§ 62. Purchase and enforcement of outstanding encumbrance—p 431 

63. Payment or discharge of mortgage or encumbrance—p 433 

64. Extinguishment of tax claim and purchase of tax title—434 

65. Taking renewal of lease or new lease—p 441 

66. Contribution—p 441 

F. Repairs, Improvements, Taxes, and Expenditures for Care and LIanagement of Prop¬ 

erty— p 445 

§ 67. Duty or right to repair, improve, or disburse—p 445 

68. Contribution—p 448 

69. - Affected by rents and profits paid, shared, or received—^p 459 

70. - Lien—p 460 

G. Agreements and Conveyances between Cotenants— p 462 

§ 71. Agreements—p 462 
72. Conveyances—p 463 

H. Estoppel between Cotenants— p 464 

§ 73. In general—p 464 

74. To assert title—p 464 

75. As to common title—^p 464 

I. Remedies— p 465 

§ 76. Right to, and nature and form of, rcm.edy in general—p 465 

77. Account or accounting—p 466 

78. - For rents and profits or for use and occupation—p 467 

79. - For sale or conversion of common property—p 482 

30. - For waste—p 483 

81. Assumpsit—p 485 

82. - For rents and profits—p 486 

33 .-For use and occupation—p 487 

84, - For proceeds of sale of common property—p 489 

85. - For conversion—p 489 

35 . - For waste—^p 490 

87. - For insurance collected—p 491 

88. Contribution—p 491 

89. Covenant—p 492 

90. Debt—p 492 

91. Detinue or replevin—p 492 

92. Ejectment—p 493 

93. Entry, writ of—p 497 

94. Forcible entry and detainer—p 498 

95. Injunction—p 498 

96 . -Against waste in general—p 499 

97. -Against mining operations—p 500 

98. -Against interference with water rights—p 501 

99. Establishing or quieting title—p 501 

100. Trespass—p 503 

101. Trespass on the case—p 507 

102. Trespass to try title—^p 508 

103. Trover—p 509 

104. Writ de reparatione facienda—p 513 

105. Writ of estrepement—^p 513 

See also descriptive word index in the back of this Volume 

359 



TENANCY IN COMMON 


86 C.J.S. 


IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OT OOTENANTS—Continued 

L Remedies—C ontinued 

§ 106. Procedure—514 

107. Amount recoverable—514 

V. EIGHTS AHD LIABILITIES AS TO THIRD PERSONS—p 515 

A. Authority of Cotenants to Bind Each Other and to Bind Their Own Individual In¬ 

terests— p 515 
§ 108. In general—p 515 

109. Contracts generally—^p 516 

110. Dedication—p 517 

111. Grant or creation of easements—p 517 

112. Leases and licenses—^p 517 

113. - Lease of more than cotenant^s share—p 518 

114. - Lease of cotenant’s undivided interest—p 522 

115. -Licenses—p 523 

116. Mortgages and other Hens—^p 524 

117. - Foreclosure of mortgage or lien—p 526 

118. Sales or conveyances—^p 527 

119. - Of more than cotenant’s share—p 527 

120. - Of cotenant’s undivided interest—p 531 

121. - Of less than cotenant’s share—p 534 

122. - Of specific portion of property—p 535 

123. Contracts for improvements and repairs—^p 538 

124. Contracts of employment—^p 538 

125. Pledges—p 539 

126 Release or settlement—p 539 

127. Miscellaneous contracts—^p 540 

128. Fraud of cotenant—p 540 

129. Estoppel and ratification—p 540 

130. Notice to one cotenant as notice to all—p 540 

B. Authority of Cotenants to Bind Themselves Jointly— p 541 

§ 131. In general—p 541 

132. Contracts—p 542 

133. Conveyances—p 542 

134. Leases—p 542 

135. Mortgages—p 542 

136. Other acts or transactions—^p 542 

C. Actions between Cotenants and Third Persons— p 542 

§ 137. Right and form of action—p 542 

138. -Actions by cotenants—p 542 

139. - Actions by third persons—p 544 

140. Defenses—p 544 

141. Time to sue, limitations, and laches—544 

142. Parties plaintiff—p 545 

143. Parties defendant—p 549 

144. Pleading—p 550 

145. Evidence—p 551 

146. Questions of law and fact—552 

147. Instructions—p 552 

148. Verdict and findings—p 552 

149. Judgment and execution—p 552 

150. Amount of recovery^—p 552 


See also descrip^tive word index in the back of this Vol^ume 
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TENANCY IN COMMON §§ 1-3 

1. DEFINITIONS 


§ 1, Tenancy in Common 

A tenancy in common is the holding of property by 
several persons by several and distinct titles, there being 
unity of possession only. 

A tenancy in common has been generally defined, 
although in varying phraseology, as the holding of 
an estate in land by several persons by several and 
distinct titles, there being unity of possession only.^ 
However, while definitions of tenancy in common 
generally relate to tenancy in common in real prop¬ 
erty, this tenancy can exist in personalty as well as 
in realty,^ and indeed, in every species of property, 
real, personal and mixed, corporeal and incorpo¬ 
real.® 

^'Cotenancy** While the term “cotenancy’’ is gen¬ 
erally used as a synonym for “tenancy in common,”^ 
it is a term broad enough under modern interpreta¬ 
tion to comprise both tenancy in common and joint 
tenancy,® and has in some instances been so used in 
legislation in its broadest sense, without regard to 
any subtle distinction between the technical different 
forms of tenancy.® It has been said that cotenancy 


is an association compelled by interest, but repro¬ 
bated by every other consideration.*^ 

Relation, not estate. Tenancy in common, or co¬ 
tenancy, is not an estate, but a relationship between 
people.® 

§ 2. Tenants in Common 

Tenants In common are such as hold property by 
several and distinct titles but by unity of possession. 

Tenants in common are such as hold property by 
several and distinct titles but by unity of posses- 
sion.9 In other words, tenants in common are such 
as have a unity of possession but a distinct and 
several title to their shares.^o While the technical 
expression “tenants in common” applies to owners 
of realty, the character of the ownership is the same 
where several own personalty in common where, 
while there is unity of possession, they hold under 
distinct and several titles.^^ 

§ 3. Coparcenary or Parcenary 

An estate In coparcenary is that which arises where 


1 . U.S.—Taylor v. Brindley, C.C.A- 
Okl., 164 F.2d 235. 

Ark.—^Krickerberg v. Hoff, 143 S.W. 
2d 660, 201 Ark. 63—Fullerton v. 
Storthz Bros, Inv. Co., 77 S.W.2d 
966, 190 Ark. 198. 

Ga—Motor Aid v. Ray, 187 S.E. 120, 
63 Ga.App. 772. 

Iowa.—Appeal of Delashmutt, 16 N. 

W.2d 619, 234 Iowa 1266. 

Kan.—Corpus Juris olted in Fry v. 
Dewees, 99 P.2d 844. 847, 161 Kan. 
488. 

N.J.—Corpus Juris cited In Mandel- 
baum V. Weiss, 77 A.2d 493, 496, 11 
N.J.Super. 27. 

Tex,—Corpus Juris cited In Starr v. 
Dunbar, Civ.App., 69 S.W. 2d 816, 
817, error refused. 

62 C.J. p 408 note 1. 

Joint tenancy distinguished see Joint 
Tenancy § 1. 

Other definitions 

(1) “That character of tenancy 
where two or more persons are en¬ 
titled to property in such manner 
that, while there are several free¬ 
holds, the possession is not divided 
but is a single unity."—^Kellum v. 
Williams, 39 So,2d 673, 574, 262 Ala. 
71. 

(2) “That character of tenancy 
whereby two or more persons are 
entitled to land in such manner that 
they have undivided possession, by 
several freeholds."—^McLeod v. An¬ 
drews, 196 S.W.2d 478, 303 Ky. 46. 

(3) “A tenancy in common is where 
two or more hold the same land with 
Inteii^sts accruing under different ti¬ 


tles, or accruing under the same ti¬ 
tle, but at different periods, or con¬ 
ferred by words of limitation im¬ 
porting that grantees are to take in 
distinct shares." 

Neb.—Jones v. Shrigley, 33 N.W.2d 
510, 516, 160 Neb. 137. 

Va.—Price v. Simpson, 29 S.E.2d 394, 
395, 182 Va, 530. 

2. Ala.—Corpus Juris cited in Kel- 
lum V. Williams, 39 So.2d 573, 674, 
252 Ala. 71. 

Cal.—Krum v. Malloy, 137 P.2d 18, 
22 Cal.2d 132—Raster v. Blair, 107 
P.2d 933, 41 Cal.App.2d 896. 

Ky.—McLeod v. Andrews, 196 S.W. 
2d 473, 303 Ky. 46. 

Tex.—Badu v. Dezendorf, Civ.App., 
99 S W.2d 1049, 

62 C.J, p 408 note 2. 

3. Ala,—^Warner v. Warner, 28 So. 
2d 701, 248 Ala, 566. 

4 . Tex.—Meaders v. Moore, Civ. 
App„ 113 S.W.2d 689, aiflrmed 132 

S.W.2d 266, 134 Tex. 127, 126 A.L. 
R. 817—Welch v. Armstrong, Civ. 
App., 62 S.W. 2d 335, error refused. 

5. Tex.—Caldwell v. Farrier, Civ. 
App., 248 S.W. 426. 

6. Tex.—Caldwell v. Farrier, supra. 
Statute with respect to partition 

suits 

Tex.—Caldwell v. Farrier, supra, 

7 . Kan.—In re Bennett's Estate,, 166 
P. 812, 101 Kan. 143. 

8. Tex.—Crosby v. Hughes, Civ. 
App., 212 S.W.2d 613—^Meaders v. 
Moore, Civ.App., 113 S.W.2d 689, 
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affirmed 132 SW.2d 256, 134 Tex. 
127, 125 ALR. 817—Welch v. Arm¬ 
strong, Civ.App., 62 S.W.2d 335, 
error refused. 

9. Fla.—Corpus Juris cited in State 
ex rel. Fohl v. Karel, 180 So. 3, 9, 
131 Fla. 305. 

Kan.—Corpus Juris cited in Fry v. 
Dewees, 99 P.2d 844, 847, 161 Kan. 
488. 

Mass.—^Altobelli v. Montesi, 16 N.E. 

2d 463, 300 Mass. 396. 

Mo.—Corpus Juris cited in State v. 
Hoskins, 208 S.W.2d 221, 222, 367 
Mo. 377. 

Okl.—American Bank & Trust Co. v. 
Continental Inv. Corp., 213 P.2d 
861, 202 Okl. 341. 

Tex.—Corpus Juris cited in Starr v. 
Dunbar, Civ.App., 69 S.W.2d 816, 
817, error refused. 

62 C.J. p 408 note 3. 

Similar definitions 

N.H—Gage v. Gage, 29 A. 543, 646, 
66 N.H, 282, 28 L.R.A. 829. 

N.T.—Taylor v. Millard, 23 N.E. 376, 
377, 118 N.T. 244, 6 L.R.A. 667— 
Manhattan Real Estate & Building 
Ass'n V. Cudlipp, 80 N.T.S. 993, 
996, 80 App.Div. 632. 

Utah.—Lillianskyoldt v. Goss, % Utah 
292, 297.' 

62 C.J. p 408 note 3 ta]. 

10. Okl.—^American Bank & Trust 
Co. V. Continental Inv. Corp., 213 
P.2d 861, 202 Okl. 341. 

62 C.J. p 408 note 4. 

11. Ga.—^Deal v. State, 80 S.S. 637. 
14 GslApp. 121. 



§§ 3-4 TENANCY IN COMMON 

several take by descent from the same ancestor as one 
heir, all coparceners constituting but one heir and hav¬ 
ing but one estate, and being connected by unity of 
interest and of title. 

An estate in coparcenary is that which arises 
where several take by descent from the same an¬ 
cestor as one heir ,^2 all the coparceners, whatever 
their number, constituting but one heir and having 
but one estate among them,^^ and being connected 
by unity of interest and unity of title.^^ The estate 
never arose by purchase, but only by descent, therein 
differing from the other cotenancies.^^ In the early 
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common law an estate in coparcenary could arise 
only where an ancestor died without male heirs or 
where lands descended to all of the sons of the an¬ 
cestor according to the custom,^® Notwithstanding 
primogeniture has not existed in the United States, 
estates in coparcenary were nevertheless recognized 
therein in some instances and the heirs of a person 
dying intestate held to take his realty as copar¬ 
ceners.^'^ 

A ^^parcener*^ is one, who with others, holds an 
estate in coparcenary.^^ 


II, NATTJEE AND ESSENTIALS OF RELATIONSHIP 


§ 4. In General 

Tenants in common hold by several and distinct titles, 
with unity of possession; and each tenant owns an 
undivided fraction, being entitled to an interest in every 
Inch of the property. With respect to third persons the 
entire tenancy constitutes a single entity. 

Tenants in common hold by several and distinct 
titles, with unity of possession.^® In other words, 
no privity of estate exists between them ,20 but as 
between themselves their rights and interests are 
several there is no unity of title between them,®^ 


each owner being considered solely and severally 
seized of his share. 2 3 In fact, there may be an en¬ 
tire disunion of time, interest, or title,2^ the co- 
tenants may claim their several titles and interests 
from entirely different sources,25 the qualities of 
their estates may be different, the shares may be 
unequal, and the modes of acquisition of title may 
be unlike,26 and they may hold by different ten- 
ures.2'7 As appears infra § 5, tenants in common 
are united only by their right to possession of the 
property. 


12 . Md.—Gilpin v. Hollingsworth, 3 
Md. 190, 66 Am.D. 737. 

13 . Md.—Hoffar v. Dement, 6 Gill 
132, 46 Am.D. 628 

14 - Md.—HofCar v. Dement, supra. 

15. Fla.—'Weed v, Knox, 27 So. 2d 
419, 157 Fla. 896 

Mo.—Gibson v. Johnson, 66 S.W 2d 
783, 786, 331 Mo. 1198, 88 ADR. 
369. 

62 C.J. p 409 note 10. 

16. Md.—Gilpm V. Hollingsworth, 3 
Md. 190, 66 AmD. 737. 

17 . Va.—Phillips v. Wells, 133 S.E. 
681, 147 Va. 1030. 

62 C.J. p 409 note 14. 

18. Mo.—Gibson v. Johnson, 66 S.W. 
2d 783, 331 Mo. 1198, 88 A.DR. 369. 

19 . Ala.—Glass v. Cook, 57 So. 2d 
506, 257 Ala. 141~Ruffln v. Cro¬ 
well, 46 So.2d 218, 263 Ala. 653. 

Mich—Corpus Juris cited in Lutz v. 
Dutmer, 282 N.W. 431, 439, 286 
Mich. 467. 

N.T.—Slade v. Louis Hornick Co., 
69 N.Y.S.2d 495, 188 Misc, 465, re¬ 
versed on other grounds 71 N.Y S. 
2d 302, 189 Misc. 104-—Kristel v. 
Steinberg, 69 N.Y,S.2d 476, 188 

Misc. 600—^Rapsons Cravats v. Mu¬ 
tual Instrument Corp., 69 N.y.S.2d 
602. 

N.D.-^Corpus Juris quoted in Ste- 
vahn V, Meidinger, 67 N.W.2d 1, 7. 
Pa.—Moyer v. Diehl, 196 A. 576, 130 
Pa. Super. 116. 

62 C.J. p 409 note 16. 


Capacity to hold as tenant in com¬ 
mon as to: 

Corporation see Corporations § 
1088 c. 

Municipal corporation see Munici¬ 
pal Corporations § 963. 

Nature and incidents of tenancy in 
common between husband and wife 
see Husband and Wife § 33. 

“Right of common" distinguished see 
Common Lands § 1. 

20. U.S—Taylor v. Brindley, C.C.A. 
Okl., 164 F.2d 235—Minor v. Perry, 
D.C.Ky, 19 F.Supp. 449. 

N.Y.—Stevens v. Young, 69 N.Y.S.2d 
636, 272 App.Div. 784. 

N.D.—Corpus Juris quoted ia Ste- 
vahn V. Meidinger, 67 N.W. 2d 1, 7. 
62 C.J. p 409 note 17. 

21. Ala—Cooper v. Peak, 61 So.2d 
62, 258 Ala 167, certiorari denied 
73 S.Ct. 939, 346 U.S. 967, 97 L.Ed, 
1377. 

Alaska.— Corpus Juris cited in. Pil¬ 
grim V. Grant, 9 Alaska 17, 27. 
Ariz.—Haynie v. Taylor, 213 P.2d 
684. 69 Ariz. 339. 

Mich —Lutz V. Dutmer, 282 N.W. 
431, 286 Mich. 467. 

Mo.— Corpus Juris cited in Timothy 
V. Hicks, 164 S.W.2d 99, 106, 237 
Mo.App. 126, 

N.Y.—Stevens v. Young, 69 N.Y.S.2d 
636, 272 App.Div. 784—Slade v. 

Louis Hornick Co., 69 N.Y.S 2d 496, 
188 Misc. 465, reversed on other 
grounds 71 N.Y.S.2d 302, 189 Misc. 
104. 


N.D.—Stevahn v. Meidinger, 57 N.W 
2d 1. 

62 C.J. p 409 note 18. 

22. U.S.—Camp Mfg. Co. v. Jordan, 
D.CN.C., 292 F. 182. 

Mich.—Lutz v. Dutmer, 282 N.W. 
431, 286 Mich, 467. 

N.Y.—Stevens v. Young, 69 N.Y.S.2d 
03G, 272 App.Div. 784. 

N.D.— Corpus Juris quoted in Ste¬ 
vahn V. Meidinger, 67 N.W.2d 1, 7. 

23. U.S.—Skelly Oil Co. v. Wickham, 
C.AOkl., 202 F.2d 442—Chidester 
V. City of Newark, C.C.AN.J., 162 
F.2d 698. 

Ala—Cooper v. Peak, 61 So.2d 62, 268 
Ala 167—Gore v. Gore, 34 So.2d 
680, 260 Ala 417. 

Mich.—Lutz v. Dutmer, 282 N.W. 431, 
286 Mich. 467. 

N.Y.—Slade v. Louis Hornick Co., 69 
N.Y.S.2d 495, 188 Misc. 465, re¬ 
versed on other grounds 71 N.Y. 
S.2d 302, 189 Misc. 104, 

N.D.— Corpus Juris quoted in Ste¬ 
vahn V. Meidinger, 67 N.W,2d 1, 7. 

62 C.J. p 409 note 20. 

24. Mass.—Silloway r. Brown, 12 
Allen 30. 

Miss.—Laughlin v. O'Heily, 46 So. 
193, 92 Miss. 121, 125. 

25w N.C.—Allred v. Smith, 47 S.E. 
597, 136 N.C. 443, 66 L.R.A. 924. 

26. Iowa—Appeal of Delashmutt, 16 
N.W.2d 619, 234 Iowa 1266. 

62 C.J, p 409 note 23. 

27. N.Y.—Putnam v. Ritchie, 6 

Paige 890. * 
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There must be an actual estate in possession,2S 
and there can be no tenancy in common in a mere 
expectancy.29 A present right of possession is an 
essential element of cotenancy and the presence 
of this right is the test in determining whether there 
is a cotenancy or tenancy in common.^l Hence, one 
who has not such title as will authorize him to take 
and hold possession cannot be a tenant in com¬ 
mon and joint occupancy does not create a ten¬ 
ancy in common when one of the occupants has no 
interest in the property jointly occupied.33 Fur¬ 
ther, it is necessary that the persons claiming to be 
tenants in common should at least possess some 
color of title and assert their claim in some tangible 
way,34 t)ut the tenancy may be of an inchoate, as 
well as of a perfect, right.^S The owner of the 
equitable interest in land and the owner of the legal 
interest may be cotenants.^® 

Tenants in common are seized *^per my et per 
tout,'’^'^ although it has also been said that tenants 
in common are seized ‘‘'per my’ and not ‘per 
tout.Each tenant has been held to own an 
undivided fraction,and each is entitled before 
severance to an interest in every inch of the soil 


TENANCY IN COMMON § 4 

but no one of them is entitled to the exclusive 
possession of any particular part of the land, each 
being entitled to occupy the whole in common with 
the others or to receive his share of the rents and 
profits,and the undivided interest of a tenant in 
common has been held to be intangible and in¬ 
corporeal.^^ 

With respeet to third persons^ the entire tenancy 
constitutes a joint estate in all dealings affecting it 
as whole, and other than among the cotenants it is 
a single entity, and, as against everyone but his 
cotenants, a tenant in common is the owner of the 
property.^ ^ 

Occupancy in severalty is not inconsistent with a 
tenancy in common and the fact that one co- 
tenant occupies a larger portion of the property held 
by both tenants is not inconsistent with the existence 
of a tenancy in common.^® 

Tenancy by entirety as one of cotenants. There 
is no rule of construction or other restraint which 
interdicts the creation of a tenancy in common in 
which a unit held by the entirety constitutes one of 
the moieties or shares.^"^ 


28. N.Y.—^Betts v. Betts, 4 Abb.N*. 

Cas. 317, 67 How.Pr. 366. 

28. D,C .—^Waters v. Kopp, 34 App. 
D.C. 675. 

N.X.—^Betts v. Betts, 4 Abb.N.Cas. 

317, 353, 57 How.Pr. 366. 

80. Kan.—^Hay v. Crawford, 158 P. 
2d 463, 169 Kan. 723, 159 A.L B. 
388. 

Tex.—Cline v. Henry, Civ.App., 239 
S.'W'.2d 265—Sparks v, Robertson, 
Civ.App., 203 S,W.2d 622. 

31. Ark.—^Krlckerberg v. HofC, 143 
S.W.2d 660, 201 Ark. 63. 

32- Ark.—’Elrickerbergr v. HofC, su¬ 
pra. 

Fla.—Tresher v. McElroy, 106 So. 79, 
90 Fla. 372. 

Kan.— <3orpus Juris cited In Hay v. 
Crawford, 168 P.2d 463, 466, 159 
Kan. 723. 

Fbemaindermeix not tenants in com¬ 
mon 

The relationship of cotenancy does 
not exist among remaindermen, or 
between remaindermen and the life 
tenant. 

N.c.—Chas. W. Priddy & Co. v. San- 
derford, 20 S.R2d 341, 221 N'.C. 
422. 

Tex.—Cline v. Henry, Civ.App., 239 
S.W.2d 206—Sparks v. Robertson. 
Civ.App., 203 S.’W.2d 622, error re¬ 
fused. 

33. Pa.—Steininger v. Spaid, 160 A. 
620, 300 Pa. 428. 

Tex.—^Daugherty v. Roasberry, Civ. 
App., 2^9 S.W. 924. 


34. Cal.—^Robinson v. Bledsoe, 139 
P. 245, 23 Cal.App. 687. 

35. Vt.—Wilkins v. Burton, 5 Vt 
76. 

3G. Tex —Comer v. Landrum, Civ. 
App., 277 S.W. 743. 

37. Miss.—^Bohn v. Bohn, 6 So.2d 
429, '431, 193 Miss. 122, appeal dis¬ 
missed 62 S.Ct. 1283, 316 XJ.S. 646, 
86 L.Ed. 1730. 

“Tenants in common are seised per 
my and per tout.*'—Martin v. Bowie, 
15 S.E. 736, 742, 37 S.C. 102. 

“Tenants In common of land are* 
seized by the moiety and by the 
whole or, as expressed in the ancient 
rule, per my et per tout ”—Sauls- 
berry v. Saulsberry, C.C.A.Ky., 121 
F.2d 318, 321. 

38. Del.—Townsend v. Townsend, 
168 A. 67, 69, 5 W.W.Harr. 493. 

N.J.—^Mandelbaum v. Weiss, 77 A,2d 
493. 495, 11 N.J.Super. 27. 
“Possession under a tenancy in 
I common is per my and not per tout; 

I and, as each tenant owns an undi¬ 
vided fraction, he cannot know where 
that fraction is until a division has 
been made."—^Taylor v. Millard, 23 
N.E. 376, 377, 118 N.T. 244, 250, 6 
L.R.A 667. 

39. D.C.—^Doming v. Turner, D.C., 63 
P.Supp. 220. 

N.J.—Mandelbaum v. Weiss, 77 A.2d 
493, 11 N.J.Super. 27. 

40. D.C.—Deming v. Turner, D.C, 
63 P.Supp. 220 


Mo.— Corpus Juris cited lax State v. 
Hoskins, 208 S.W.2d 221. 222, 357 
Mo. 377. 

Ohio—Brenneman v. Seeds, Prob., 71 
N.E.2d 724. 

S.C.—Martin v. Bowie, 15 S.E. 736, 
37 S.C. 102. 

Tex.—Cleveland v. Milner, 170 S.W. 
2d 472, 141 Tex. 120—Sayers v. 
Pyland, 161 S.W.2d 769, 139 Tex. 

57, 140 A.L.R. 1164. 

41 . D.C.—^Deming v. Turner, D.C., 
63 P.Supp, 220. 

Kan.—^Pry v. Dewees, 99 P.2d 844, 
151 Kan. 488. 

62 C.J. p 409 note 34. 

Beal estate is <*ujidivided” when 
owned by two or more tenants in 
common.—Turner v. Deming, 155 P. 
2d 181, 81 U.S.APP.D.C. 113, certio¬ 
rari denied 67 S.Ct. 80, 329 U.S. 727. 
91 L.Ed. 629. 

42. La.—^Martel v. Rovira, 8 La.App. 
386. 

43. Cal.—Huntington v. Perrin, 223 
P. 94, 66 Cal.App. 20. 

44 . Tex.—'William Cameron & Co. 
V. Trueheart, Civ.App., 165 SW. 

58. 

45. N.T.—^Matter of New York, 83 
N.T.S. 951, 41 Misc. 134. 

48 . Ala.—Warner v. Warner, 28 So. 
2d 701, 248 Ala. 556. 

47 , Pa.—^Heatter v. Lucas, 80 A.2d 
749, 367 Pa. 296. 

Tenancy by entirety in general see 
Husband and Wife § 34. 
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§§ 5-7 TENANCY IN COMMON 

§ 5, Unity of Possession 

Unity of possession or of right of possession Is an 
essential attribute of tenancy in common, and the only 
unity essential. 

Unity of possession or of right of possession is an 
essential attribute of a tenancy in common,^^ and 
is the only unity essential.'^® In fact, tenants in 
common are united only in their right to possess 
the realty.^® It is the one distinguishing feature of 
an estate in common,distinguishing tenancies in 
common from joint tenancies and tenancies by the 

entirety,S2 

Tenancy in common cannot exist with respect to 
land dedicated as a cemetery, there being no unity 
of possession, as discussed in Cemeteries § 20. 

Water rig^ht. It is essential that there be a unity 
of possession extending to the right of user of a 
water right.^ 3 

§ 6. Survivorship 

There Is no right of survivorship as between cotenants 
unless the parties attach such right. 
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Ordinarily there is no right of survivorship as 
between tenants in common, ^4 although it has been 
held that under the common-law rule a right of 
survivorship may be attached to a tenancy in com¬ 
mon where the parties so intend, without changing 
the character of the tenancy.^^ Where a right of 
survivorship is attached to a tenancy in common it 
is indestructible except by the voluntary action of 
all the tenants in common.^® However, survivor¬ 
ship attached to a tenancy in common does not have 
the same legal effect, under all circumstances, as 
that which is incident to a joint tenancy.57 Thus 
survivorship, as it relates to a tenancy in common, 
is subject to certain restrictions, such as liability 
of the surviving estate for the debts of the de¬ 
ceased tenant in common,a liability which does 
not exist in the case of a survivorship incident to 
a properly created joint tenancy which is in ex¬ 
istence on the death of a joint tenant, as discussed 
in Joint Tenancy § 1 b. 


nL CREATION, EXISTENCE, AND TERMINATION 


§ 7. Creation and Existence 

In general, a tenancy In common springs up op exists 
whenever property is owned concurrently by two or more 
persons under a conveyance or under circumstances which 
do not either expressly or by necessary implication call 
for some other form of cotenancy. 

Since the tendency is to import an intention in 
favor of a tenancy in common whenever the ex¬ 


pressions in a conveyance or the acts of the parties 
permit such a construction, as discussed infra § 11, 
a tenancy in common springs up or exists when¬ 
ever an estate in real or personal property is owned 
concurrently by two or more persons under a con¬ 
veyance or under circumstances which do not ei¬ 
ther expressly or by necessary implication call for 
some other form of cotenancy and the relation- 


48- Ill.—^Douds V. Fresen, 64 N.B.2d 
729, 392 Ill. 477. 

Iowa.—^Appeal of Delashmutt, 15 N. 
W.2d 619, 234 Iowa 1255-—Wood¬ 
ford V. Glass, ISO N.W. 69, 168, 
Iowa 299. 

Mo.-—State v. Hoskins, 208 S.W.2d 
221, 367 Mo. 377. 

Tex.—Smallwood v. Middeld Oil Co-., 
Civ.App., 89 S.W.2d 1086, error 
dismissed—Starr v. Dunbar, Civ. 
App., 69 S.W.2d 816, error refused. 
62 C.J. p 410 note 40. 

49- Ala.—Warner v. Warner, 28 So. 
2d 701, 248 Ala. 666. 

Ark.—Krickerberg v. Hoff, 143 S.W. 
2d 660, 201 Ark. 63. 

Cal.—^Zolezzi v. Michelis, 195 P.2d 
836, 86 Cal.App.2d 827. 

Fla.—Weed v. Knox, 27 So.2d 419, 
167 Pla. 896. 

Iowa.—Appeal of Delashmutt, 15 N. 

W.2d 619, 234 Iowa 1266. 

Ky.—McLeod v. Andrews, 196 S.W.2d 
473, 303 Ky. 46. 

Pa.—-EYederick v. Southwick, 67 A.2d 
802, 166 Pa.Super, 78- 
62 C.X p 410 note 41. 

50- N.Y.—Stevens v. Young, 69 N. 
Y.S.2d 636, 272 App.Div, 784—^Kris- 


tel V. Steinberg, 69 Nr.Y.S.2d 476, 
188 Misc. 600. 

61. Pla.—Andrews v. Andrews, 21 
So.2d 205, 165 Fla, 664. 

52. Fla.—^Andrews v. Andrews, su¬ 
pra. 

Joint tenancies distinguished from 
other estates or relationships gen¬ 
erally see Joint Tenancy § 1. 

Tenancy by entirety distinguished 
see Husband and Wife 5 33. 

53. Colo.—Tellurlde v. Davis, 80 P. 
1051, 33 Colo. 355, 108 Am.S.R. 101. 

Mont.—^Norman v. Corbley, 79 P. 
1069. 32 Mont. 195. 

64. Ill.—Douds V. Fresen, 64 N.E.2d 
729. 392 III. 477. 

Miss.—Wolfe V. Wolfe, 42 So.2d 438, 
207 Miss. 480. 

Okl.—Clinton v. Clinton, 101 P.2d 
609. 187 Okl. 144. 

R.I.—^Woodward v. Congdon, 83 A, 
■433. 34 R.I. 316, Ann.Cas,1914C 809. 

Wis.—In re Hoermann^a Estate, 290 
N.W. 608, 234 Wis. 130, 128 A.L,R. 
89. 

65. Ill.—^Douds V. Presen, 64 N.El 
2d 729, 892 III. 477. 
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Ky.—McLeod v. Andrews, 196 S.W. 
2d 473, 303 Ky. 46. 

Neb,—Crowell v. Milligan, 69 N.W. 

2d 346, 167 Neb. 127. 

N.H.—Dover Co-op. Bank v. Tobin’s 
Estate, 166 A. 247. 86 N.H. 209— 
Burns v. Nolette, 144 A, 848, 83 
N.H. 489, 67 A.L.R. 1061. 

N.C.—Pope V. Burgess, 53 S.E.2d 169, 
280 N.C. 323. 

SttflDLcienoy of statd33xen.t of purpose 

Where language creating a tenan¬ 
cy in common is accompanied by ap¬ 
propriate words reciting a purpose 
to create a right of survivorship, the 
intention to create j?urvivorshlp is 
effectual.—^Anson v. Murphy, 82 N.W. 
2d 271, 149 Neb. 716. 

56. Neb.—^Anson v. Murphy, supra. 

67. Neb.—^Anson v. Murphy, supra. 

68. Neb.—^Anson v. Murphy, supra. 

69. XT.S.—Southern Cal, Edison Co. 
V. Hurley. aA.Cal., 202 F.2d 267— 
Page V. Hoxie, CC.A.R.I., 104 F.2d 
918, applying New York statute.— 
Helvering v. Miller, aC.A.2, 76 F. 
2d 474—Oorpns Juris oited in Ed- 
gerton v. Armour & C^>., D.C,Obl 1., 
94 F.Supp. 649, 662—OOrpiis iTmim 
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ship may be involuntary.®® Nevertheless, the rela¬ 
tionship of cotenancy is generally created by agree¬ 
ment,®^ is never hostile,®2 and usually has its in¬ 
ception in a common bond and cannot comprehend 
adverse claims ;®3 and at common law a tenancy in 
common can be created only expressly or by neces¬ 
sary implication.®^ 

The law will not construe a coownership or oc¬ 
cupancy of property to be a tenancy in common 


TENANCY IN COMMON § 7 

where another kind of tenancy is called for by the 
expressed intention of the parties or by the cir¬ 
cumstances surrounding the case.®^ The estate may 
come to the tenants in common in different par¬ 
cels®® or by different instruments.®'^ Since unity 
of possession is essential to the existence of the 
relationship, as discussed supra § 5, an agreement 
which does not create such unity of possession 
does not create the relationship.®® A tenancy in 


cited in Powell v. Malone, D.C.N.C., j 
22 P Supp. 300, 302. j 

—Corpus Juris cited ia Kellum 
V. Williams, 39 So.2d 573, 574. 252 j 
Ala. 71. 

Ark—Garrett v, Roy Sturgis Lum¬ 
ber Co., 146 S.W2d 701, 201 Ark 
752. 

Cal.—In re Horn's Estate, 228 P.2d 
99, 102 Cal.App.2d 635. 

Iowa—^In re Heckmann’s Estate, 291 i 
N.W. 465. 228 Iowa 967. 

]yi;iss.—Wolfe V. Wolfe, 42 So.2d 438, 
207 Miss. 480. 

Mont—Ivins v. Hardy, 179 P.2d 745, 
120 Mont. 35 

Nev.—Newitt v. Dawe, 133 P.2d 918, 
61 Nev. 472, 144 A.L.R. 1462. 

N.J.—Mandelbaum v. Weiss, 77 A.2d 
493, 11 NJ Super. 27 
N.Y.—Tarbox v. Hulett, 75 N.T.S.2d 
37, 272 App Div. 633—Boxill v. 

Boxill, 111 N.T.S.2d 33, 201 Misc. 
386—In re Snell's Estate, 17 N.T. 
S 2d 510, 173 Misc. 282—^In re 

Ackler's Estate, 6 N.Y S.2d 128, 168 
Misc. 623—In re Cavanaugh’s Will, 
95 N.Y.S.2d 383, 

Ohio.—Brenneman v. Seeds, Prob., 71 
N.E 2d 724. 

Okl—Kilgore v. Parrott, 168 P.2d 
886, 197 Okl. 77—Clinton v. Clin¬ 
ton, 101 P.2d 609, 187 Okl. 144. 
Tenn,—Thomason v. Smith, 8 Tenn. 
App. 30. 

Tex—Sparks v. Robertson, Civ.App., 
203 S.W.2d 622. Error refused 
Tucker v. Tucker, Civ.App., 140 
S.W.2d 200. 

^2 C.J. p 410 note 48. 

Construction of instruments so as to 
avoid joint tenancy see Joint Ten¬ 
ancy § 3 d. 

Dissolution of partnership as creat¬ 
ing tenancy in common see Part¬ 
nership § 363 d. 

^aarticular relationships held to con¬ 
stitute cotenancy 

(1) In general.—Enyart v. Mer¬ 
rick, 34 P,2d 629, 148 Or. 321—-62 C. 
J. p 410 note 48 [a], 

(2) Where savings accounts were 
opened in name of mother as trustee 
for two daughters and there was 
nothing in style of accounts to indi¬ 
cate whether beneficiaries were to 
take jointly or as tenants in common 
on mother's death, daughters in such 
event would become tenants in com¬ 
mon.—-Abruzzese v. Oestrich, 47 A. 2d 
«8a, i88;N.J.B<i. 3S; 


(3) Where copyright in pictona' 
illustration was issued to two per¬ 
sons and there was no evidence of 
existence of a partnership between 
them, they became tenants in com¬ 
mon or cobwners, and on death of 
one of them his interest and rights 
in the copyright did not pass to the 
other.—Stuff v. La Budde Feed & 
Grain Co., D.C.Wis., 42 P.Supp. 493. 

(4) Tree standing on division line 
between adjoining proprietors, so 
that line passes through trunk or 
body of tree above surface of soil, 
IS common property of both proprie¬ 
tors as tenants in common.—Cath- 
cart V. Malone, 229 SW.2d 167, 33 
Tenn.App. 93. 

(6) Where engagement gifts were 
given to engaged couple without any 
apparent reservation, a tenancy in 
common in the subject matter of the 
gifts was created.—Mandelbaum v. 
Weiss, 77 A.2d 493, 11 N.J.Super. 27. 

(6) Where father contributed one 
lot, son and wife another lo-t, and 
each contributed one-half to cost of 
erection of house on two lots, son 
and wife were held equitable owners 
of one half of property as tenants 
in common under their oral agree¬ 
ment with father that parties were 
to hold property on '‘fifty-fifty" 
basis.—^Vickers v. Vickers, 282 N.Y.S. 
422, 166 Misc. 724. 

(7) Parties holding possession of 
lands under void tax deed as color of 
title must be regarded as tenants in 
common with heirs of all parties’ 
common predecessor in title for pur¬ 
pose of motion to clear such heirs’ 
title and adjudge parties' several in¬ 
terests in lands as such tenants.— 
Ange V. Owens, 31 S.E.2d 621, 224 
N.C. 514. 

60. XJ.S.—Taylor v. Brindley, C.C.A. 
Okl., 164 F.2d 236. 

61 . Tex.—^Meaders v. Moore, Civ. 
App., 113 SW.2d 689, aflEirmed 132 
S.W.2d 266, 134 Tex. 127, 126 A 
L.R. 817. 

QZ. Tex.—^Meaders v, Moore, supra. 

6J. Tex.—Headers v. Moore, supra. 

64 . Miss.—^Wolfe v. Wolfe, 42 So.2d 
438, 207 Miss. 480. 

62 C.J. p 410 note 45. 

Lease of undivided interest making 
lessee cotenant see infra 9 114. 

365 


janguage held to create tenancy in 
common 

Pa.—Sturm v. Sawyer, 2 Pa.Super. 
254. 

19 C.J. p 850 note 9 [c]. 

Tenancy in common held not created 

(1) Two persons who acquire an 
interest in land at different times 
by different instruments, without an 
understanding with each other as to 
the nature of their holdings, are not 
tenants in common, although they 
both hold under the same title.— 
Hickman v. Ferguson, Tex.Civ.App., 
164 S.W. 1085. 

(2) Other cases see 62 C.J. p 410 
note 45 [a], 

65. XJ.S.—Page v. Hoxie, C.C.A.R.I., 
104 F2d 918. 

Ala.—Albright v. Creel, 182 So. 10, 
236 Ala. 286. 

Cal —La Laguna Ranch Co. v. Dodge, 
114 P.2d 351, 18 Cal.2d 132, 135 A. 
L.R. 546—King v. New Masonic 
Temple Ass’n, 125 P.2d 659, 61 Cal. 
App.2d 512. 

Miss.—Yeates v. Box, 22 So.2d 411, 
198 Miss. 602. 

Or.—Portland Trust & Sav. Bank v. 
Lincoln Realty Co., 170 P.2d 668, 
180 Or. 96. 

62 C.J. p 411 note 49. 

Joint bank accounts governed by 
statutes 

La.—^Northcott v. Livingood, App., 10 
So.2d 401. 

Time within which tp perform req¬ 
uisite acts 

Where plaintiff and defendant con¬ 
tracted that plaintiff was to operate 
defendant's drilling rig at drillers' 
wages until net profits equaled cost 
of rig and that plaintiff was then to 
have one-half ownership, in absence 
of evidence showing that time limit 
existed as to period plaintiff was en¬ 
titled to operate rig to earn amount 
equal to cost, reasonable time would 
be allowed.—^Hearn v. Frazier, Tex. 
Civ.App., 241 S.W.2d 171. 

66. N.Y.—Wright v. Wright, 69 
How.Pr. 176, 

67. N.Y. —Wright v. Wright, supra. 

68. Colo.—Telluride v. Davis, SO P. 
1061, 33 Colo. 355, 108 Am.S.R. 
101 . 
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common can be created by the severance of a joint 
tenancy;®9 and a joint tenancy will become a 
tenancy in common where the parties enter into an 
agreement to that effect,'^® The creation of a ten¬ 
ancy in common by the severance and termination 
of a tenancy by entirety is discussed in Husband 
and Wife § 34 c, d. 

Members of unincorporated association. The 
members of a voluntary unincorporated association 
own as tenants in common property held in the 
name of, or for the use of, the association^^ 

Mines and minerals. Two or more persons own¬ 
ing undivided interests in mining ground or in 
mineral rights are tenants in commonJ^ However, 
owners of different mineral rights in the same land 
are not tenants in common and, while the land 
may be owned by one and the mineral rights by an¬ 
other, as considered in Mines and Minerals § 133, 
the owner of mineral rights is not necessarily a 
tenant in common with the owner of the land, but 
each has a separate estateJ^ A lessor of mineral 
rights, reserving a royalty interest, may be a ten¬ 
ant in common with the lessee of the mineral 
rights but royalty interests created for the dura¬ 
tion of a specific oil and gas lease will not be con¬ 


strued as creating a tenancy in common in the ab¬ 
sence of a clear indication tliat such was the intent 
of the parties^® The mere fact that several parties 
each own an undivided interest in overriding royal¬ 
ties under an oil and gas lease does not make them 
tenants in common with all of the incidents growing 
out of such relationship.'^'^ An agreement to furnish 
supplies in return for an interest creates a co¬ 
tenancy.'^ s xhe facts that a group of persons were 
cotenants in the fee of the land, that a group of 
persons were cotenants in the mineral rights, and 
that there were some persons common to both 
groups do not make all the persons in both groups 
tenants in common with each other in both estates.'^^ 
Subject to statutory regulations and changes, the 
owners of lands embracing a common reservoir of 
oil and gas are not coowners of the reservoir, but 
each owns in severalty the oil and gas in place 
within that portion of the reservoir underlying or 
contained by his land;^® but, under a statute or 
ordinance so providing, owners of land may become 
tenants in common as to oil and gas to be produced 
from other land in the vicinity within a cei'tain area, 
where the requirements of the statute or ordinance 
are complied with.®^ 


6S. Cal.—^McDonald v. Morley, 101 
P.2d 690, 15 Cal.2d 409, 129 AL.R. 
810. 

Me.—Strout v. Burgess, 68 A. 2d 241, 
144 Me. 263, 12 A.L.R. 939. 

N.J.—^Kelly v. Kelly, 37 A. 2d 288, 
135 N.J.Eq. 76, 

Wis.—^In re Feiereisen's Estate, 66 
N.W.2d 613, 263 Wis. 53. 

70- Cal —California Trust Co. v. 
Anderson, 205 P.2d 1127, 91 Cal. 
App 2d 832. 

Agreement destroying xrlglit of snr- 
vivorsMp 

Contract between brother and sis¬ 
ter that all of their mother’s estate, 
if she predeceased both of them, 
should be divided between them, 
share and share alike, destroyed 
right of survivorship between them 
in corporate stock certificates stand¬ 
ing in names of themselves and their 
mother as joint tenants, so that 
brother and sister became owners 
thereof in equal shares as tenants in 
common on mother's death.—Califor¬ 
nia Trust Co. V. Anderson, supra. 

71- Wis.—Brobst v. Marty, 166 N.W. 
195, 162 Wis. 296—Higgins v. Rid¬ 
dell, 12 Wis. 587. 

Interest of members in association's 
property generally see Associa¬ 
tions § 27. 

Members of National Ghnard company 

Members of a former unincorpo¬ 
rated National Guard company, who 
personally and as individuals paid 
for land purchased, owned such land 
as tenants In common, having a per¬ 


fect equity in the land, although title 
thereto was taken in the name of 
unincorporated National Guard com¬ 
pany.—^Waycross Military Ass’n v. 
Hiers, 76 S.E.2d 486, 209 Ga. 812. 

72. TJ.S.—Skelly Oil Co. v. Wick¬ 
ham, C.A OkL, 202 P.2d 442—Tay¬ 
lor V. Brindley, C.C.A.Okl, 164 P. 
2d 235. 

Cal.—Little v. Mountain View Dair¬ 
ies, 217 P.2d 416, 35 Cal.2d 232— 
Barnard v. Jamison, 177 P.2d 341, 
78 Cal.App,2d 136—Taylor v. Odell, 
122 P.2d 919, 60 CaLApp 2d 116. 

Ky.—^Hoagland v. Fish, 238 S.W.2d 
133. 

Miss.—^Hendrix v. Foote, 36 So.2d 
145, suggestion of error sustained 
on other grounds 38 So.2d 111, 206 
Miss. 1, motion sustained on other 
grounds 38 So.2d 919. 

Okl.—Earp v. Mid-Continent Petro¬ 
leum Corporation, 27 P.2d 856, 167 
Okl. 86, 91 A.L.R. 188—Moody v. 
Wagner, 23 P.2d 633, 167 Okl. 99. 
Or.—Oden v. Oden, 69 P.2d 967, 157 
Or. 73. 

Pa.—Medusa Portland Cement Co. v. 

Lamantina, 44 A.2d 244, 353 Pa. 53. 
Tex.—Smith v. Bolin, Civ.App., 261 
S.W.2d 352, error refused. 

Wyo.—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P.2d 29, 62 Wyo. 
341, rehearing denied 168 P.2d 666, 
62 Wyo. 341. 

62 C.J. p 412 note 64. 

73. Tex.—iStroud v. Guffey, Clv.App., 
3 S.W.2d 592, affirmed Com.App., 16 
S.W.2d 627, 64 A.L.R. 730. 
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74. U.S.—Guth V. Texas Co., D.C.Ill, 
64 P.fSupp. 733, reversed on other 
grounds, C.C.A., 155 P.2d 563. 

Va.—Buchanan Coal Co. v. Street, 9 
S.E2d 339, 176 Va. 531. 

62 C.J. p 412 note 66. 

75- Tex.—Taylor v. Higgins Oil & 
Fuel Co., Civ.App., 2 S W 2d 288. 

76. Cal.—La Laguna Ranch Co. v. 
Dodge, 114 P.2d 351, 18 Cal.2d 132, 
135 A.L.R. 546. 

Tex.—^Belgam Oil Co. v. Wirt Frank¬ 
lin Petroleum Corp., Civ.App., 209 
S.W.2d 376. 

77. Tex.—^MacDonald v. Follett, 18Q 
S.W.2d 334, 142 Tex. 616. 

78- Mont.—O'Hanlon v. Ruby Gulch 
Mining Co., 209 P. 1062, 64 Mont 
318. 

79. Kan.—^Fry v. Dewees, 99 P.2d 
844, 151 Kan. 488. 

80. Tex.—Texon Drilling Co. v. Eh 
liff, 210 SvW.2d 653, Civ.App., re- 
vers'ed on other grounds 210 S.W.2<i 
668, 146 Tex. 675, 4 A.L.R.2d 191. 

81. Okl.—Thompson v. Johnson- 
Kemnitz Drilling Co., 146 P.2d 422, 
193 OkL 607. 

Creations of legal drilling block 
Rights of owners of city lots to 
participate as tenants in common in 
proceeds of oil and gas, produced 
from other lots in vicinity under 
drilling permit issued by city build¬ 
ing superintendent, depend on crea¬ 
tion of legal drilling block or area 
including their lots by city ordi- 
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Pasturage or feeding of animals. A contract for tenancy in common.^S 
the pasturage or feeding of animals whereby the 

procee s sequen sa e o t e anima s creation and existence of tenancies in common have 

are to be divided between the contracting parties, -u u 4 . 1 4 . • 1 • 4 . • -ux sq 

, . - , . . , . , been held to apply to cases involving water rights.®^ 

the owner to receive payment for the original weight xi, • x • i.x T *7 xt, 

^ , j 1 1 <• r , . , . , ^ , Where the riparian water right system prevails, the 

of the animals and half of the gamed weight, and x j: ^ I u 

, - , . ^ , use of water from a nonnavigable stream by a 

the feeder to receive payment for the other half of • . x* n T 

, . , . - , , . ,, riparian owner is essentially a tenancy in common 

the gained weight, has been held not to create a -xi, 11 xt, xt. * xi, 

^ ^ , . with all the other riparian owners on the same 

tenancy m common between the contracting par- stream 

ties.^^ 

Sharing crops. In the absence of statutory pro¬ 
visions affecting the relationship, where two or more 
persons by their joint efforts produce a crop, they 
are tenants in common therein,83 especially if there 
was an agreement to divide the crop;^^ and the 
relationship may exist even though there has been 
no contract with respect to ownership and division.^5 
A tenancy in common in crops may exist without 
the cotenants being also cotenants in the land.^® 

An agreement to harvest crops for a share therein 
creates a tenancy in common.S'^ An agreement to 
pay for work, labor, and materials by giving a cer¬ 
tain portion of the crop does not per se create a 

ants in common.—^Binning v. Miller, Davis, 240 P. 882, 116 Or. 232— 

102 P.2d 64, 55 Wyo 478, rehearing Caviness v. Da Grande Irr. Co., 119 

denied 105 P.2d 278, 66 Wyo. 129. P. 731, 60 Or. 410. 

(2) Where private water line was 91 . Ga.—Carmichael v. Citizens’ & 

laid by predecessor in title of com- Southern Bank, 134 S.E. 771, 162 
plainant by removal of an older line 735 

owned by predecessor of defendants, 32 C.X p 412 note 68. 
with understanding between them Grantor’s conveyance of part of his 
that each would have joint us© and land giving grantee right to locate 

service of water supply, each paying part he chooses to take as creating 

his share of water bill, there was a tenancy in common see Partition 9 

tenancy in common,—^Kellum v. Wil- 10 . 

liams, 39 iSo.2d 573, 262 Ala. 71. Dessee of cotenant’s undivided inter- 

(3) Water districts which were est as tenant in common with other 
not using water on their own land cotenants see infra § 114. 
but who were distributing appropria- Conveyance of interest in crops 
tions to landowners and collecting niay create a tenancy in common.—- 
rent therefor were cotenants.—‘Wash- Vermont D. & T. Co. v. Cardin, 53 P. 
ingtpn County Irr. Dist. v. Talboy, 134 ^ 19 vTash. 304. 

43 P.2d 943, 65 Idaho 382. 

Tenancy in ooznmon held, not to exist Mont.—Ivins v. Hardy, 179 P.2d 

A person who was not a party to ^20 Mont. 35. 

agreement to construct permanent Tenn.—Jenkins v. Harris, 83 S.W.2d 
reservoir and did nothing toward con- ^9 Tenn-App. 113. 

struction of reservoir, and knew P note 69. 

nothing of it until nine years after Purchase of apartments and real es- 
the agreement to construct, could not tate 

claim an interest in the reservoir aa U.S.—Woods r. Petchell, C.A.Mo., 175 
a tenant in common, since a person F. 2 d 202 . 

cannot benefit by any enterprise Agreement never consummated, 
when he contributes nothing toward where defendant had paid entire 
it.—Binning v. Miller, 102 P.2d 64, 55 purchase price of lots and had deed 
Wyo. 478, rehearing denied 105 P.2d drawn to plaintiff and himself as ten- 
278, 56 Wyo. 129. ants in common for use of proposed 

90. Cal.—^Seneca Consol. Gold Mines partnership which failed to material- 
Co. V. Great Western Power Co. of ize, after which there was a disposi- 
California, 287 P, 93, 209 Cal. 206, tion of property by mutual agreement 
70 AD.R. 210. and an agreement on the accounts be- 

Or.—’In re Water Rights of Des- tween the parties, defendant was sole 
chutes River and its Tributaries, owner of lots.—^Acker v. Johns, 216 
2U P. 1049, 134 Or. 623--St)ate v. I P,2d 426, 121 Colo. 336. 
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nance.—^Thompson v. Johnson-Kem- 
nitz DnUing Co., supra 

82. Ala.—^Hollis v. Bender, 40 So.2d 
879, 262 Ala 301. 

Contracts of agistment generally see 
Ammals §§ 16-23. 

83. Ala—^Daves v. Dufkin, 131 So. 
438, 222 Ala 171. 

62 C.J. p 412 note 61. 

84. Mo.—Crabtree v. Maupin Seed 
Co.. App., 294 S.W. 433. 

62 C.J. p 412 note 62. 

Contract to cultivate land on shares 
as constituting owner of land and 
sharecropper tenants in common of 
crops raised see Dandlord and Ten¬ 
ant S 810. 

85. Ala—Reeves v. Reeves, 92 So. 
651, 207 Ala 362. 

86. Cal—EX parte Okahaxa, 216 P. 
614, 191 Cal. 353, 

Mont.—Bond & Mortgage Corporation 
V. Pulley, 26 P.2d 645, 95 Mont. 337, 
89 ADR. 1320. 

87. N.Y.—Taylor v. Embury, 187 N. 
T.S. 138, 196 App.Div. 633. 

88. N.J.—Patten v. Heustis, 26 NT.J. 
Daw 293. 

88- Ala.—^Kellum v. Williams, 39 So. 
2d 573, 252 Ala 71. 

Fartloulaar relatloiishlps held to con¬ 
stitute cotenancy 

Cl) Where pursuant to oral under¬ 
standing that each should have In¬ 
terest proportionate to land under 
irrigation, parties constructed tem¬ 
porary storage reservoir on public 
land, not for profit, but for their own 
individual use, parties became ten- 


§ 8. - Purchase 

a. In general 

b. Purchase or conveyance from tenant 

in common 

c. Pledge, mortgage, or deed of trust 
a. In General 

A tenancy in common may be created by a deed or 
other conveyance; such a transfer of property may be 
effected by assignment, execution, legislative grant, and 
other methods. 

A tenancy in common may be created by a deed 
or other conveyance,as where property is bought 
by two or more persons jointly^^ or with common 
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funds,93 or where the owner of the property con¬ 
veys it to several grantees, 94 or to himself and 
others,95 or conveys an undivided interest therein,96 
or conveys some part less than the whole of the 
property without designating the part conveyed.^*^ 
However, a tenancy in common will not be created 
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by such a purchase where such is clearly not the 
intention of the parties and where such is not the 
intention of the parties, the mere fact that by mis¬ 
take a deed is issued to the parties as tenants in 
common will not create that estate, and they will 
be restored to their true interests.99 


93- Cal.—Garcia v. Venegas, 235 P. 

2d 89, 106 Cal,App.2d 364. 

I>.C.—Sheehy v. O’Donoghue, 94 F.2d 
262, 68 App.B.C. 127. 

Gsu—Jenkins v. Georgia Inv. Co., 100 j 
S.E. 635. 149 Ga. 475. 

62 C.J. P 413 no'te 70. 

Interest of ooteuaaits 

Where each of two corporations 
I)aid part of purchase price of road 
construction equipment, and bill of 
sale was issued to one of such corpo¬ 
rations, hut no-thing showed inten¬ 
tion of either corporation that inter- I 
est of each in equipment was to be 
other than what respective amounts 
of contributions to purchase price 
would indicate, corporations were 
owners in common of equipment with 
interest of each being in proportion 
to amount each contributed to pur¬ 
chase price —GlgLser v. Slate Const. 
Co., 2'51 P.2d 441, 196 Or. 625. 

94* U.S.—Shipe v. Floral Hills, D.C. 

Mo., 86 F.Supp. 985. 

Cal.—In re Knox’ Estate, 126 P.2d 
108, 52 Cal.App.2d 338. 

N'.T.—^In re Cavanaugh’s Will, 95 N. 
Y.lS.2d 383. 

Okl,—^Kilgore v. Parrutt, 168 P.2d 
886, 197 Okl. 77. 

62 C.J. p 413 note 71. 

Conveyance to man and woman as 
husband and wife where they are 
not married as creating tenancy in 
common see Husband and Wife § 
31 b (1). 

Devise to cotenant and family 

Where a cotenant’s interest is de¬ 
vised to the other cotenant and the 
latter’s family, the devisees hold as 
tenants In common.—Hall v. Looney, 
Tex.Civ.App., 106 S,W.2d 820. 

Deaee to two or more persona 

(1) Colessee of real property is a 
tenant in common of leasehold inter- 
gat.—^Barrow v. Simon, 38 P.2d 197, 
2 Cal.App.2d 600. 

(2) Estate granted by lease to two 
persons as tenants is tenancy in com¬ 
mon, where lease contains no declara¬ 
tion as to their interests.—In re Allen 
fit. in City of New York, 266 N.Y.S. 
277, 148 Misc. 488. 

95, Ariz.—^Kleemann v. Sheridan, 
256 P.2d 653, 76 Ariz. 311. 

—Crowell v. Milligan, 59 N.W.2d 
346, 157 Neb. 127. 

S.C.—Green v. Cannady, 67 S.E. 832, 
77 S.C. 193. 

Dlfort t|o create Joint tenancy 

(1) The effect of a deed executed 
by two grantors, only one of whom 
had an interest in title purporting 
to convey to themselves an estate in 


joint tenancy, is to create a tenancy 
in common between such parties.— 
Porter v. Porter, 45 N.E.2d 635, 381 
Ill. 322. 

(2) Transfer of stock certificates 
to transferor and nephew as joint 
tenants with right to survivorship 
and not as tenants in common in con¬ 
sideration of agreement to support 
transferor during remainder of his 
life and pay for his burial created as 
to legal title to the stock a tenancy 
in common between transferor and 
nephew.—trout v. Burgess, '68 A.2d 
241, 144 Me. 263, 12 A.L.R.2d 939. 

96. U.S.—Grant v. Pilgrim, C.C.A, 
Alaska, 95 F.2d 562. 

Ark.—Ulrich v, Coleman, 235 S.W.2d 
868, 218 Ark. 236. 

Cal-—Shelton v. Vance, 234 P-2d 10T2, 
106 Cal.App.2d 194. 

Kan.—^Fry v. Dewees, 99 P.2d 844, 151 
Kan. 488. 

Miss.-—Delta Cotton Oil Co. v. Love¬ 
lace, 196 So. 64'4, 189 Miss. 113. 
Mont.—Rist V. Toole County, 159 P.2d 
340, 117 Mont 426, 16’2 ALR. 406 
Tex.—Brum v. Vidaurrl, 166 S.W.2d 
81, 140 Tex. 138—Pagel v. Pumph- 
rey, Civ.App., 204 S.W.2d 68, error 
refused no reversible error. 

62 C.J. p 413 note 73. 

Particular couveyaaces held to cre¬ 
ate cotenancy 

(1) Where grantor conveyed to 
grantee all title and interest in prop¬ 
erty save and except ninety-five per 
cent of oil in place, the grantor and 
grantee became cotenants with re¬ 
spect to the oil in place.—Kountze v. 
Kirby Lumber Corp., C.C.ATex., 163 
F.2d 695, certiorari denied 67 S.Ct. 
4'4, 3'29 U.S. 713, 91 LEd. 619. 

(2) Agreement between plaintiff 
and testator providing that plaintiff 
owned one-third interest of equity of 
redemption in certain lands subject 
to mortgages owned by testator was 
held to effect conveyance of interest 
in realty, and parties thereto became 
tenants in common.—Vlacancich v. 
Kenny, 2 N.E.2d 527, 271 N.T. 164. 

(3) Where heirs of owner of prem¬ 
ises in fee simple who- died intestate, 
leaving a surviving widow, conveyed 
an undivided one-half interest to the 
widow, they became with her tenants 
in common in the premises, each 
owning an undivided one-half there¬ 
of.—Kielbinski v. Sitko, 87 N.YjS.2d 
277, 194 Misc. 408- 

(4) Where claimant purchased his 
mother’s Interest in property after 
a tax sale and received a deed there- 

[ for, but sale was void a.s to father’s 
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interest, claimant became a cotenant 
with his father as to any tax paid 
thereafter.—Thompson v. Dobbs, 

Tex.Civ App., 23'4 S W.2d 462. 
Agreement held not to create coten¬ 
ancy 

Where conveyance of mineral in¬ 
terest provided that all oil and gas 
reserved or money received for oil or 
gas by grantor or his assigns under 
lease should constitute royalty and 
that grantee was to receive a certain 
per cent of royalty rights, grantee 
and his assigns were not cotenants 
with landowners at least in so far as 
cotenancy in minerals in place was 
concerned.—^Fairchilds v. Ninnescah 
Oil & Gas Co., 99 P.2d 839, 151 Kan. 
551. 

97. Tex.—^Waterhouse v. Gallup, Civ. 

App., 178 S.W, 773. 

62 C.J. p 414 note 74. 

Conveyance of Interest In crop 

Where plaintiff was entitled to 
fifteen acres of ninety acres of row 
crop and there was no division of the 
growing crop and no designation of 
specific fifteen acres plaintiff was to 
receive, row crop belonged to plain¬ 
tiff and defendant as tenants in com¬ 
mon.—Friemel v. Crouch, Tex Civ. 
App., 189 ' S.W.2d 764, refused for 
want of merit. 

98. Mich.—^Kowal v. Sang Corp., 28 

N.W.2d 113, 818 Mich. 312. 

Corporation to be organized 

A contract for acquisition of apart¬ 
ment building and for organization 
of corporation to operate it did not 
manifest intention that building was 
to be held by the parties as tenants in 
commo-n.—^Kowal v. 'Sang Corp., su¬ 
pra. 

99. Mich.—^Moore v. Moore, 26 N.W. 

2d 176, 316 Mich. 2'21. 

Dife tenant and remaindermen 

Where life tenant and remainder¬ 
men used proceeds of mortgage loan 
to redeem from delinquent taxes 
I which life tenant had neglected to 
pay, and mortgage was satisfied out 
of sale of timber pursuant to their 
agreement, and they received quit¬ 
claim deeds made out to them as ten¬ 
ants in common without their having 
given Instructions to that effe<it, the 
deeds were not presumed to contain 
the ultimate agreement of life ten¬ 
ant and remainderman in consumma¬ 
tion of their previous negotiations, 
and they would be restored to their 
respective Interests as they existed 
prior to tax sale.—^Moore v. Jk^oore^ 
supra. 
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Sufficiency of conveyance; conditions. In the ab¬ 
sence of extraordinary circumstances,^ a tenancy in 
common cannot be created by an instrument which 
is insufiScient to constitute a transfer or conveyance 
of the property asserted to be held in tenancy in 
common,2 as where there is no description or an 
insufficient one;^ and where the description in a 
deed is too indefinite to locate and convey title to 
particular lots in a larger tract, the deed does not 
entitle the grantee to an undivided interest in the 
entire tract proportionate to the quantity attempted 
to be conveyed,^ Where property is conveyed on 
a condition precedent, no estate passes until per¬ 
formance of the condition,^ 

Timber rights. Since the owner of timber land 
may transfer the land and reserve to himself the 
timber rights thereon, as discussed in Logs and 
Logging § 7, a sale of standing timber does not 
make the owner of the land and the purchaser of 
the timber tenants in common but where he sells 
the land but reserves to himself all the timber fit for 
sawing, it has been held that he has reserved to 
himself such a right in the soil that he is a tenant 
in common with his grantee.*^ 

Rights of adjoining owners in streets. The pur¬ 
chasers of lots according to a recorded plan are, 
with respect to the land delineated as streets in the 
plan, coowners in common m an easement of pas¬ 
sage over the streets.^ 

Conveyance of interest of joint tenant. Where 
a joint tenant conveys to a third person his interest 
in the property held in joint tenancy, as between the 
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other joint tenants and the transferee the new es¬ 
tate is a tenancy in common.^ 

Conveyance to husband, wife, and stranger^ 
Where a conveyance is to a husband and wife and 
a stranger, without qualifying words, the general 
rule, discussed in Husband and Wife § 31 f, is 
that an undivided one half of the property passes 
to the husband and wife as tenants by the entirety 
and the other undivided half passes to the third' 
person in some form of tenancy with the others, 
which tenancy in some cases has been held to be 
a tenancy in common. 

Assignment. An assignment of an interest in 
property by the owner thereof to another creates a 
tenancy in common.^^ However, where a partner¬ 
ship tenancy is not dissolvable because of an agree¬ 
ment as to the use of the property for the payment 
of debts, the assignment by a partner, to a third 
person knowing of such agreement, of his interest 
in the partnership property does not render his as¬ 
signee a tenant in common with the other part- 
ners.^^ The assignment of an interest in property 
to several persons may render them tenants in com- 
mon.^^ 

Execution. A judgment creditor, by acquiring 
title through a levy on an undivided interest, be¬ 
comes a tenant in common with his debtor’s co- 
tenants.^^ As in the case of sales of undivided: 
interests generally, a sale on execution of an un¬ 
divided portion of a tract creates a tenancy in com¬ 
mon.^® A purchaser on execution of a joint ten- 


1. Reversion, of property don&ted to 
pn'blic use 

Where adjoining landowners each 
conveyed a half-acre tract used to 
build combined schoolhouse and 
lodge hall and entered into agree¬ 
ment that, in event of reversion, 
premises and building constructed 
thereon would revert to them as ten¬ 
ants in common, on reversion of 
property after death of original 
grantors, their heirs would be con¬ 
sidered as tenants in common, not¬ 
withstanding purported deed failed 
for insufficient description,—Foun¬ 
tain V, Davis, 29 S.E.2d 798, 71 Ga. 
App. 1, 

2 . U.S.—Ryerson v. Morris & E. R. 
Co., D.C.N.J., 61 F.Supp. 1. 

3. Ill.—^David v. Ridgely-Farmers 
Safe Deposit Co., 95 N,E.2d 725, 342 
Ill.App. 96. 

4 . La.—Rouyer v, Harrison, App., 58 
So.2d 753. 

6. —^Elmery v. Dana, 84 A. 976, 

76 17 H. 483. 


6. Miss.—^Day v. Hogans, 93 'So. 578, 
130 Miss. 128, 26 ALR 1028. 

62 C.J. p 414 note 77. 

7. Pa.—^Wheeler v. Carpenter, 107 
Pa. 271. 

8. Me—Hultzen v. Witham, 78 A.2d 
342, 146 Me, 118. 

9. Cal—Eagle Oil & Refining Co. v. 
James, 126 P.2d 880, 52 Cal.App.2d 
669—Oberwise v. Poulos, 12 P.2d 
156, 124 Cal.App, 247. 

Ill.—Klajbor v. .Klajbor, 94 N.E.2d 
502, 406 Ill. 513. 

Mont,—State Board of Equalization 
V. Cole, 195 P.2d 989, 122 Mont. 9. 

Pa.—Becker v. Baumann, Com.Pl., 51 
Lanc.L.Rev. 849—^Becker v. Bau¬ 
mann, Com.Pl., 63 York Leg.Rec. 
103. 

Wis.—In re King’s Estate, 52 N.W. 
2d 885, 261 Wis. MS. 

Effect of severance of joint tenancy 
generally see Joint Tenancy § 4. 

10. Md.—Kolker v. Gorn, 67 A.2d 
258, 193 Md. 391. 

^.J.-—^Mosser v. Dolsay; 27 A.2d 155, 

; 132 Nr.J.Bq. 121. 
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11. Wis.—Breitenbach v. Schoen,. 
198 ISr.W. 622, 183 Wis. 589. 

62 C J. p 415 note 99. 

AssigmueiLt of part of oil and gus: 
royalty 

Cal —^Dabney-Johnston Oil Corp. v. 
Walden, 52 P.2d 237, 4 Cal.2d 637— 
Payne v. Callahan, 99 P.2d 1050, 37 
Cal.App.2d 503. 

12. N.Y.—^Altman v. Altman, 67 N. 
Y.S.2d 119, 271 App.Div. 884, af¬ 
firmed 80 N.E2d 359, 297 N.Y. 973 

13. Mass.—Goldsmith v. Barron, 192' 
N.E. 509, 288 Mass. 176. 

Assigxmieut of lease 

Three persons who took assign¬ 
ment of lease and thereafter organ¬ 
ized corporation which occupied the 
premises were held tenants in com¬ 
mon of leasehold estate.—Goldsmith. 
V. Barron, supra, 

14. N.D.—Corpus Juris quoted in. 

IStevahn v, Meidmger, 57 N.W.2d 

1 , 11 . 

62 C J. p 416 note 7. 

15- Ky.—Speer v. Hall, 245 S.W. 282, 
196 Ky. 597. 
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ant^s interest becomes a tenant in common with the 
other joint tenant.i^ Where executions are levied 
on land by two or more creditors at the same time, 
they will hold such land as tenants in commonA'^ 

Legislative grants, A tenancy in common may 
be created by a legislative grant of property to 
several persons^S unless a different tenure is ex¬ 
pressed in the grant.^^ Likewise, several grants of 
the same land to several persons at the same time 
create a tenancy in common.^^ A grant of a part 
of property in severalty, to be assigned from a cer¬ 
tain described tract, does not create a tenancy in 
common,^! A grant on condition that the grantee 
convey part of the property to a person to be there¬ 
after determined does not create a tenancy in com- 

mom22 

Prescription, A tenancy in common may be 
created by several persons acquiring title to prop¬ 
erty by prescription.^^ 

Purchase at tax sale. Where two or more persons 
acquire title to property after sale on foreclosure of 
tax liens of equal priority, they are tenants in com- 
mon.24 
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b. Purchase or Conveyance from Tenant in 
Common 

One who purchases or obtains by conveyance the 
undivided share of a tenant in common becomes a co- 
tenant with the remaining owner or owners. 

Where one person purchases or obtains by con¬ 
veyance the undivided share of a tenant in com¬ 
mon, he becomes a cotenant with the remaining 
owner or owners.^s Similarly, the rights of a 
grantee of a coparcener’s undivided interest are 
those of a tenant in common with the other co- 
parceners.26 However, a purchase of the whole 
property from one tenant in common does not 
ordinarily create a cotenancy but it has also been 
held that, since such a conveyance passes no more 
than the grantor’s interest, the grantee becomes a 
cotenant with the cotenants of his grantor,28 except 
where the purchaser of the interest is asserting ad¬ 
verse ownership under a deed to the whole proper- 
ty.2^ 

A written agreement which in fact is a mere ex¬ 
ecutory contract of sale of a cotenant’s interest is 
insufficient to create a tenancy in common.30 The 


K.D.—Corpus Juris q.uoted in Stevahn | 
V. Meiding’er, 67 K‘.‘W.2d 1, 11. 
After execution sale of liusband’s 
interest in realty, the purchaser and 
wife of execution defendant hecame 
tenants in common.—^Toung: v. Hess- 
ler, 164 P.2d 66, 72 Cal.App.2d 67. 

16. Cal.—^Application of Rauer’s Col¬ 
lection Co., 196 P2d 803, 87 Cal. 
App 2d 248—^Zeigler v. Bonnell, 126 
P.2d 118, 52 CalApp.2d 217—^Pepin 
V. Stricklin, 299 P. 667, 114 Cal. 
App. 32. 

]srj,—Dover Trust Co. v. Brooks, 160 
A. 890. Ill IST.J.Eq. 40. 

Tenn.—Sipes v. ganders, 66 S.W.2d 
261. 17 Tenn App. 162. 

17. Mass —Cutting v. Rockwood, 2 
Pick. 443. 

62 C J. p 416 note 7 [a] (1). 

IS. Vt.—^Trustees of Caledonia 

County Grammar School v. Kent, 
77 A. 877. 84 Vt. 1. 

62 C.J. p 416 note 1. 

19. Mass.—Higbee v. Rice, 6 Mass 
344, 4 Am.D. 63. 

•20. S.C.—Young V. De Bruhl, 45 S.C. 
Xj. 638, 73 Am.D. 127. 

21. Mont.—U, S. V. Northern Pac. R. 
Co., 12 F. 769, 6 Mont. 351. 

22. Mass —Rice v. Osgood, 9 Mass. 
38. 

23. Ala.—Inglis v. Webb, 23 So. 125, 
117 Ala. 387. 

Hawaii.—Magoon v. Hong Tee Chuck, 
31 Hawaii 661. 

24. Cal.—Stafford v. Realty Bond 
Service Corp., 249 P.2d 241, 39 Cal. 
2d 797—^Zaslow V. Kroenert, 176 P. 


2d 1, 29 Cal,2d 541, followed in 176 
P.2d 8, 29 Cal.2d 878—^Monheit v. 
Cigna, 168 P.2d 965, 28 Cal.2d 19, 

167 A.L.R. 99'5—Elbert, Limited v. 
City of San Diego, 264 P.2d 98, 116 
Cal.App.2d 660—^Milkes v. Smith, 
204 P.2d 419, 91 CalApp.2d 79— 
Oswald V. Salter, 176 P.2d 425, 77 
Cal App.2d 599—Cate v. Bourzac, 

168 P.2d 971, 74 Cal.App.2d 422. 

6'2 C.J. p 414 note 79. 

25- Cal.—Oliver v. Sperry, 30 P.2d 
402, 220 Cal. 3’27—Gwin v. Camp, 
76 P.2d 160, 26 Cal.App.2d 10. 

Fla.—Cook v. Rochford, 60 So.2d 631. 
Ill.—Pure Oil Co. v. Byrnes, 57 N.F. 
2d 356, 388 Ill- 26. 

Kan.—Pry v. Dewees, 99 P.2d 844, 
151 Kan. 488. 

Mich—Taylor v. S S. Kresge Co., 40 
N.W.2d 636, 326 Mich. 680. 

Miss.—^Howard v. Wactor, 41 So.2d 
259. 

N.D.— Corpus Juris quoted la Stevahn 
V. Meidinger, 67 N.W.2d 1, 11. 

Tex.—Simpson-Fell Oil Co-, v. Stano- 
lind Oil & Gas Co., 126 S W.2d 263, 
136 Tex. 158, reheard 146 S.W.2d 
723, 136 Tex. 158—Lake y. Reid, 
Civ.App., 252 S.W.2d 978—Siler v. 
Jones, Civ.App., 68 S.W.2d 279, af¬ 
firmed Jones V. Siler, 100 S.W.2d 
352, 129 Tex. 18. 

62 C.J. p 414 note 81. 

Purchaser’s kaowledge of iateresfe of 
coteaaats 

vrhere entire property owned by 
tenants in common was conveyed to 
purchaser without certain cotenants 
joining in conveyance, purchaser's 
knowledge of interest of such ooten- 
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' ants and promise to settle with them 
was held not to create relationship 
of cotenancy between purchaser and 
such cotenants not joining so as to 
require repudiation of cotenancy as 
basis for subsequent claim of title by 
adverse possession.—Siler v. Jones, 
Civ.App., 68 'S.W.2d 279, affirmed 

Jones V. Siler, 100 S.W.2d 362, 129 
Tex. 18. 

Purchase of uudivldea interest In 
chattel 

N.C.—BulLmaji v. Edney, 61 S.E.2d 
338, 232 N.C. 466. 

26. Mo.—Flynn v. Herye, 4 Mo.App. 
360. 

27. N.M.—^Thurmond v. Espalin, 171 
P.2d 326. 60 N.M. 109. 

Tex.—Hindsman v. Willis, Civ.App , 
12'6 S.W.2d 1073, error dismissed, 
judgment correct—Corpus Juris 
cited in Siler v. Jones, Civ.App,, 68 
S.W.2d 279, 280, affirmed Jones v. 
Siler, 100 S,W.2d 362, 129 Tex. 18— 
Corpus Juris dted in Welch v. 
Armstrong, Civ.App., 62 S.W.2d 335, 
338, error refused. 

62 C.J. p 415 note 82. 

28. N.C.—Ralley v. Howell, 184 S.E. 
476, 209 N.C. 712—John L. Roper 
Lumber Co. v. Richmond Cedar 
Works. 80 am 982, 165 N.C. 83. 

62 C.J. p 416 note 83. 

29. IS.D.—Cochrane v. McCoy, 179 
N.W. 210, 4'3 6.D. 375. 

62 C.J. p 415 note 84. 

30. U.S.—Crile v. Commissioner of 
Internal Revenue, C.C.A, 65 F.2d 
804, certioraii denied 53 S.Ct 7, 

1 287 U.S. 600, 77 L.Ed. 623, 
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purchaser of an undivided interest is not a tenant 
in common with adverse claimants of the remainder 
of the estate.^i A lessee^s acquisition of the inter¬ 
est of one of his lessors does not change the lessee's 
status to that of mere tenant in common with the 
remaining lessors.^^ 

Purchase at judicial sale of the interest of a ten¬ 
ant in common makes the purchaser a cotenant of 
those whose interests were not purchased.^^ How¬ 
ever, judicial sale of a cotenant’s undivided interest 
which he had already conveyed to another does not 
make the purchaser a tenant in common with the 
grantee.^^ A decree for sale of the who-le title to 
land did not constitute the grantees of the purchaser 
and the party to the decree tenants in common,^^ 

The executors of a deceased tenant in common 
who had devised his undivided interest are tenants 
in common with the testator’s cotenant until the 
executors have assented to the devise. 

Deed of one tenant ineffective. Where several 
coparceners attempt to convey their property by 
deeds, but the deed of one fails to convey his inter¬ 
est, he becomes a tenant in common with the 
grantee.^ 

c. Hedge, Mortgage, or Deed of Trust 

A tenancy in common may be created by a pledge, 
mortgage, op deed of trust of an undivided share of 
property, by purchase at a foreclosure sale, or by the 
grant of mortgages to several persons. 

A tenancy in common may be created by a pledge 
of an undivided share of property.^® A mortgage 
of a cotenant’s interest has been held to make the 
mortgagee a tenant in common with the cotenants of 
the mortgagor.29 A tenancy in common may also 
be created by a deed of trust.^^ However, since the 
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right of possession is essential to a tenancy in 
common, as discussed supra § 4, the granting of a 
mortgage on property does not render the mortgagor 
and the mortgagee tenants in common and 
where an apparent codwnership is in fact the hold¬ 
ing of legal title in an undivided part of the prop¬ 
erty for the sole purpose of securing the holder for 
a loan, a tenancy in common is not created.^^ Sim¬ 
ilarly, the trustees under a deed of trust on an 
undivided interest in land are not tenants in com¬ 
mon with the grantee of the land, since they have 
none of the incidents of ownership of the land;^^ 
but the beneficiary acquiring title by the trustee’s 
deed becomes a tenant in common with such gran- 
tee.'^^ The holder of a judgment foreclosing a 
mortgage on an undivided interest in land^s or the 
holder of a certificate of purchase thereof^® is not 
a tenant in common with the other tenants where 
by statute he does not have the right of possession 
during the redemption period. Where the coowners 
of a bond and mortgage acquired their interests by 
assignment from the mortgagee, and were not ten¬ 
ants in common of the indebtedness secured, the 
interest of each in the bond and mortgage is a 
severalty rather than the undivided interest of a 
tenant in common.'^'^ 

Mortgages to several persons. When a mortgage 
is given to two or more persons to secure debts 
due them, it creates a tenancy in common, ^8 and so 
also where several mortgages of the same property 
are executed and delivered concurrently to several 
mortgagees.^^ However, in the case of several 
coordinate mortgages on the same property to se¬ 
cure different debts, where one of the mortgagees 
forecloses on his separate coordinate mortgage and 
buys the property at the foreclosure sale for his 


31. Tex.—^Hickman v. Ferguson, Civ. 
App . 164 S.W. 1085, 

32. Cal.—-Lewis v. Kohls, 160 P-2d 
199, 70 Cal.App.2d 20. 

33. Ark,—Jones v. Thompson, 166 S. 
W.2d 1036, 20‘4 Ark. 1085. 

N,r>.—Corpus Juris <iuotdd in Stevahn 
V. Meidinger, m N.W.2d 1, 11. 

Tex.—Jasper State Bank v. Braswell, 
Clv.App., 107 S.W.2d 681, reversed 
on other grounds 111 S.W.2d 1079, 
130 Tex. 649, 115 A.L.R. 329. 

62 C.J. p416 note 87. 

Property levied under writ of attach¬ 
ment 

Cal.—’Veach v. Adams, 61 Cal, 609. 
62 C.J. p 208 note 2. 

34. Fa,—Smith v. Miller, 137 A. 254, 
289 Pa. 184. 

35. Ark.—Miller v. Chicago Mill & 
Lumber Co.. 215 S.W. 900, 140 Ark. 
639. 


36. Ga,—Peck v. Watson, 142 S.E. 
450, 165 Ga. 863, 67 AL.R. 660. 

37. N.C.—Cloud V. Webb, 14 N.C. 
317. 

38. Minn.—Hartford NTat. Exch. 
Bank v. Wilder, 24 NT.W. 699, 34 
Minn. 149', 

39. Ala,—Smith v. Rice, 56 Ala. 417. 
62 C J. p 415 note 93, 

40. S.C.—Fuller v. Missroon, 14 S.B. 
714, 35 'S.C. 314. 

62 C.J. p 416 note 96. 

41. Iowa.—Johnson v. Board of 
Sup'rs of Jeiferson County, 24 K. 
W.2d 449, 237 lo-wa 1103. 

42. Iowa.—Johnson v. Board of 
Supers of Jefferson County, supra. 

43. Cal.—Zolezzi v. Michelis, 196 P. 
2d 836, 86 Cal.App.2d 827. 


45. Kan.—Hay v. Crawford, 158 P 2d 
463, 159 Kan. 723, 169 A.L R. 388. 

46. Kan—^Hay v. Crawford, supra. 

47. NT.Y.—Malmoski v. Mekody, 48: 

N.Y.S.2d 940, affirmed Kuehnle v. 
Malinoski, 63 H.T.S.2<a 758, 269 

App Div. 717, appeal denied 55 K.. 
T.S.2d 847, 269 App.Div. 791. 

48- Ga—Corpus Juris cited in 

Sparks v. Sparks, 18 S.E.’2d 666, 
668, 193 Ga 368. 

Me.—Brown v. Bates, 65 Me. 620, 92 
613. 

Holders of mortgage paarticipatioii 
certifleates were holders of undivided 
interests in the mortgage as tenants 
in common.—^In re R. A. Security 
Holdings. D.C.H.T., 46 P.Supp. 254, 
affirmed, C.C.A., Brooklyn Trust Co. 
V. R. A. Security Holdings, 134 F.2d 
164. 

49. Wis.—Welch v. Sackett, 12 Wis. 
243, 


44. Cal.—'Zolezzi v. Michelis, supra 
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<)wn account, the other mortgagees are not tenants 
in common with the foreclosing mortgagee.50 

Purchase of encumbered property may make the 
purchaser a tenant in common with others owning 
an interest therein.Thus the purchase on fore¬ 
closure of a mortgage on a share of a tenant in 
common may make the purchaser a tenant in com¬ 
mon with the other owners,provided the pur¬ 
chaser is at the time involved entitled to posses- 
sion.52 Where property sold at a mortgage fore¬ 
closure sale is subject to an equity which is not 
destroyed by the foreclosure, the purchaser at the 
sale becomes a tenant in common with the holder 
of such equity. 

§ 9. - Descent 

The descent of the property of an Intestate owner 
■to several heirs ordinarily creates a tenancy in common; 
and where the interest of a cotenant passes by inherit¬ 
ance the heirs become cotenants with decedent's co- 
tenants. 

On the death of an owner of property intestate, 
the descent of the property by operation of law to 
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several heirs creates a tenancy in common.^s So, 
on the death intestate of a husband or wife owning 
property, a tenancy in common may be created be¬ 
tween the surviving spouse and the children of de¬ 
cedent,56 or the collateral heirs.S? However, where 
a husband of a decedent intestate takes her prop¬ 
erty as tenant by curtesy, he and the children are 
not tenants in common.^S a husband, as heir at 
law of his wife, who owned an undivided portion 
of realty, holds as tenant in common with his 
deceased wife’s coowners.59 Where, by statute, the 
parents of a child dying intestate are its heirs, they 
are tenants in common in property left by the 
child .60 Collateral heirs cannot be tenants in com¬ 
mon with a child who inherited the entire estate.®! 

Descent or devise of cotenanfs interest. Where 
the interest of a tenant in common in property 
passes by inheritance, the heirs become cotenants 
with the decedent’s cotenants.®^ However, where 
the death of one of two devisees, holding as tenants 
in common, caused a contingent remainder to pass 
to the other devisee and others, the deceased dev¬ 
isee’s estate is not a tenant in common with those 
acquiring the contingent remainder.®^ 


so. N.T—Barrett v. Boardman, 88 
N.Y.S.2d 23$, 275 App.Div. 789, re- 
argument and appeal denied 89 NT. 
T.iS.2d 925, 275 App.Div. 858. 

■51. Iowa.—Conn v. Conn, 13 N.W. 61, 
68 Iowa 747. 

62 C.J. p 415 note 97. 

S2. Kan.—Corpus Juris quoted iu 
Hay V. Crawford, 158 P.2d 463, 466, 
159 Kan. 723. 

Mass —Altobelli v. Montesi, 15 N.B. 
2d 463, 300 Mass. 396. 

■62 C.J. p 415 note 98. 

53- Kan—^Hay V. Crawford, 168 P.2d 
463, 159 Kan. 723. 

54. Ark.—Parker v. Dendy, 157 S. 
■W.2d 48, 203 Ark. 188. 

Mortgagor's lieir not made party to 
proceeding 

Ark.—^Parker v. Bendy, supra.. 

55. trJS.—Lrondon v. Kingsley, D.C. 
Pa., 81 F.Supp 83. 

Ala.—Ruffin v. Crowell, 46 So 2d 218, 
253 Ala 653—Gore v. Gore, 34 So.2d 
680, 250 Ala 417. 

•Cal.—Johns v. Scobie, 86 P.2d 820, 12 
Cal.2d 618, 121 A.D.R. 1404. 

Idaho.—In re RandalTs Estate, 132 
P.2d 763, 64 Idaho 629, rehearing 
denied 135 P.2d 299, 64 Idaho 629. 

nil.—Updike v. Smith, 39 ]Sr.E.2d 326, 
378 Ill. 600. 

Ind.—^White v. Allen, 81 Ind. 224. 

Kan.—^Pry v. Dewees, 99 P,2d 844, 
161 Kan. 488—Schwab v. Wyss, 12 
P:2d 719, 136 Kan. 64. 

ILia—Mitcham v. Mitcham, 173 So. 


132, 186 La. 641—Caraway v. He¬ 
bert, App., 182 So. 164 

Miss.—^Hughes v. Hahn, 46 So.2d 687, 
209 Miss. 293. 

]^.C.—^Winstead v. Woolard, 28 S.E.2d 
507, 223 Nr.C 814. 

N D —Corpus Juris Q.tioted in Stevahn 
V. Meidinger, 67 N,W.2d 1, 7. 

Okl.—Davis V. Morgan, 96 P.2d 856, 
186 Okl. 30. 

Tex.—Johnson v. Dickey, Civ.App., 
231 S.W.2d 962, refused no revers¬ 
ible error—^Hays v. Marble, Civ. 
App., 213 S.W.2d 329, error dis¬ 
missed—^Potka V. Potka Civ.App., 
205 S.W.2d 51, refused no reversi¬ 
ble error, 

62 C.J p 416 note 13. 

Parent and collateral heirs 

Ga.—Brown v. Brown, 75 'S.B.2d 13, 
209 Ga. 620. 

56. Ala.—Crawford v. Crawford, 28 
So.2d 196, 248 Ala. 447. 

Cal.—Oliver v. Sperry, 30 P.2d 402, 
220 Cal. 327. 

Ga.'—Harris v. Mandeville, 24 S.E.2d 
23, 195 Ga. 251. 

Ill.—.Reinhold v. Lingbeek, 62 N.B, 
2d 294, 321 Ill.App. 119. 

Ind.—Hare v. Chisman, 101 N.B.2d 
268, 230 Ind. 333. 

Iowa.—Crouse v. Crouse, 259 N.W. 
443, 219 Iowa 736. 

N.T.—^Harris v. Moskowitz, 258 N.T. 
S. 99, 236 App.Div. 196, affirmed 
186 N.E, 757, 261 N.T. 606. 

Ohio.—Smith v. Rymkus, 66 N-E.2d 
676, 73 Ohio App. 226- 

62 C.J. p 417 note 14. 
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Surviving spouse and children of in¬ 
testate as taking as tenants in 
common see Descent and Distribu¬ 
tion § 72. 

Whether widow entitled to dower is 
tenant in common with heirs see 
Dower § 67 c. 

Tenancy in common or Joint tenancy 
Where first husband who had three 
children died intestate, and widow 
and second husband occupied prop¬ 
erty as a homestead for the first 
time, widow and children were Joint 
tenants or tenants in common, ir¬ 
respective of what the fractional in¬ 
terest of the widow and children 
may have been.—Cole v. Coons, 167 
P.2d 295, 161 Kan. 832, adhered to 
178 P.2d 997, 162 Kan. 624. 

57. Ark.—Bowers v. Rightsell, 294 
S.W. 21, 173 Ark. 788. 

58. Ala.—^Ples V. Rosser, 50 So. 287, 
162 Ala. 604, 136 Am.S.R. 57. 

Mo.—Martin v. Castle, 91 S.W. 930, 
193 Mo. 183. 

59^ Ala.—^Mcplathery v. Meeks, 121 
So. 67, 219 Ala. 89. 

Ga.—Thompson v. Sanders, 39 S.E. 
419, 113 Ga. 1024. 

60. Hawaii.—^Booth v. Baker, 10 
Hawaii 643. 

61. Iowa.—^Hughes v. Wyatt, 125 N. 
W. 334, 146 Iowa 892, 

62. Tenn.—'Woods v. Richardson, 
231 S.W.2d 340, 190 Tenn, 662. 

63. Tex.—^Elly V. Moore, Civ.App., 
297 S.W. 796, modified on other 
grounds, Com.App., 11 S.W.2d 294. 
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§ 10. - Judgment or Decree 

A tenancy m common may be created by a Judgment 
or decree. 

A tenancy in common may be created by a judg¬ 
ment or decree.^^ Thus, where a decree preserves 
the interest of one of several defendants who con¬ 
veyed property to plaintiffs, a cotenancy is created 
as between plaintiffs and the third defendant.^® A 
decree setting aside a fraudulent judgment and sale 
of a life estate and remainders and restoring the 
property to immediate possession of the life ten¬ 
ant and remaindermen makes them tenants in com¬ 
mon.^® A deed made under a decree void as to 
certain owners of land makes the grantee tenant in 
common with those whose title was not aff.ected by 
the deed.®7 

No tenancy in common can be created by a judg¬ 
ment which declares that one of the alleged co- 
tenants has no interest in the property.®^ A decree 
■declaring a lien on land does not create a cotenancy 
between the owner of the land and the lienholder.®^ 
A cotenancy is not created by a judgment with 
respect to the use of property where the judgment 
does not have the effect of conveying or affecting 
the fee of such property.'^® 

Whether or not a divorce will transform a holding 
by a husband and wife jointly, by entirety, or in 
community, into a tenancy in common is discussed in 
Divorce § 180 b. 


TENANCY IN COMMON §§ 10-11 

§ 11. Evidence of Cotenancy 

One claiming a part interest in property as a tenant 
in common has the burden of alleging and proving such 
matter by a preponderance of the evidence; but where 
a transfer has been made to two or more individuals a 
tenancy in common ordinarily is presumed. 

In general, a party claiming to have a part interest 
in property as a tenant in common has the burden of 
alleging*^! and proving^s such matter; and, in ac¬ 
cordance with general rules of evidence, such proof 
must be by a preponderance of the evidence.'^s Qn 
the other hand, where a transfer or conveyance is 
shown to have been made to two or more individuals 
it is presumed to vest the subject matter thereof in 
them as tenants m common.'^^ Thus, when prop¬ 
erty is deeded to several members of a partner¬ 
ship individually and there is nothing more to in¬ 
dicate that it is partnership property, there is a 
strong presumption that ownership is in the in¬ 
dividual members of the firm as tenants in common, 
as discussed in Partnership § 72 c (2). Moreover, 
as appears in the title Joint Tenancy § 3 d, the 
modern trend is in favor of tenancies in common 
rather than joint tenancies so that in the absence 
of any indication to the contrary tenancies in com¬ 
mon will be favored, and whenever the expressions 
in a conveyance or the acts of the parties permit 
such a construction, it will be presumed subject to 
rebuttal that the parties intended a tenancy in com¬ 
mon rather than a joint tenancy. 

The sufficiency of the evidence to prove the 
existence or nonexistence of a tenancy in common 
under particular circumstances has been variously 
adjudicated.'^® 


•64. Kan.—^Hultz v. Taylor, 216 P. 

2d 145, 168 Kan, 684. 

62 C.J. p 417 note 22. 

Decree not appealed from 

Where neither oil and gas lessee 
^nor assignees of his interest in 
leased land appealed from decree, de¬ 
claring that other parties thereto 
had valid prior lease of eight-ninths 
undivided interest in property for oil 
and gas purposes, such determina¬ 
tion is final and conclusive, so that 
^all lessees and such assignees are 
tenants in common of oil and gas 
rights in land to extent of their re¬ 
spective interests.—Co-bbett v. Gal¬ 
lagher, 13 A.2d 403, 839 Pa. 231. 

Determination, of ownership 

The entry of a decree determining 
that minor owned an undivided in¬ 
terest in land claimed by defendant 
was tantamount to adjudication that 
the minor and defendant were ten¬ 
ants in common.^Moore v. Harjo, 
C.aA.Okl., 144 P,2d 318. 

^ Ark.—-Read v. Davis, 234 S.W.2d 

371, 218 Ark. 73. 


66. Ga,—McRea v. Dutton, 22 S.E. 
149, 96 Ga, 267. 

67. Ky.—Downing v. Pord, 9 Dana 
391. 

68. Tex.—Gray v. Kauffmann, 17 S. 
W. 613, 82 Tex. 65. 

69. U.S.—Dansburgh v. McCormick, 
W.Va., 224 P. 874, 140 C.C.A. 296 

70. N.C.—Miller v. Teer, 18 S.E.2d 
173, 220 N.C. 606. 

Space between adjoining hnildings 

A consent Judgment that space be¬ 
tween adjoining commercial build¬ 
ings should remain for the Joint and 
common use and uninterrupted en¬ 
joyment of the respective owners o-f 
each building, their heirs, assigns 
and tenants, but that it should be 
used only for ingress to, and egress 
fronci, the respective buildings, did 
not convey a fee-title interest in 
passageway in.vo<lved so as to consti¬ 
tute owners of the adjoining build¬ 
ings tenants in common thereof.— 
Miller v. Teer, supra. 

71. Tex.—^Hearn v. Frazier, Civ. 
App., 241 8,W.2d 171. 
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72. Ala.—^Hames v. Irwin, 45 So.2d 
281, 253 Ala. 458. 

Tex.—Hearn v. Frazier, Civ.App., 241 
S.W.2d 171. 

73. Tex.—^Hearn v. Frazier, supra. 

74. N.Y.—In re Sutton’s Will, 268 
N.Y.S. 458, 160 Misc. 137. 

OkL—McHlwain v. Bills, 242 P.2d 707, 
206 Okl. 238. 

75. Evidence held sufficient 

(1) To show that paxties have un¬ 
divided interests In property and 
hold it by a tenancy In common. 
Ala.—Warner v. Warner, 28 So.2d 
701, 248 Ala. 566—Love v. Sxms- 
Morgan Lumber Co., 158 So. 180, 
229 Ala. 499. 

Cal.—Gerstner v, Scheuer, 204 P.2d 
937, 91 Cal.App.2d 123. 

N.Y.—St. William’s Church, Raquet- 
te Lake, v. People, 56 N.Y.S.2d 868, 
269 App.Div. 874, reversed on other 
grounds 72 N.E.2d 604, 296 N.Y. 
861, reargument denied 73 NE.2d 
676, 296 N.Y. 1000—Vickers v. 

Vickers, 282 N.Y.S. 422, 156 Misc. 
724. 



§§ 11-12 TENANCY IN COMMON 

Presumption as to continuance of relationship. 
Where a cotenancy and the proportionate amounts 
of interests therein have been shown, they will be 
presumed, in the absence of evidence to the con¬ 
trary, to continued® 

§ 12. Severance and Termination 

Whenever the unity of possession of a tenancy in 
common is destroyed, as by a cotenant^s repudiation or 
abandonment of his interest, or destruction of the subject 
matter, or the acquisition of title by a cotenant by 
adverse possession, the tenancy terminates. 

Since tenancy in common is dependent on unity 
of possession, as discussed supra § S, whenever that 
unity is destroyed the tenancy terminates.'^'^ How¬ 
ever, until actual severance of the common prop¬ 
erty, the tenancy in common continues,'^^ and a mere 
agreement to sever without actual severance is 
insufficient.'^^ So also, a mere lapse of time does 
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not dissolve a cotenancy.SO 

Repudiation or ahandomnent of interest. A re¬ 
pudiation by a tenant in common of all interest inj 
the subject matter of the cotenancy may amount 
to an abandonment and termination thcreof.^l The 
determining element in deciding whether a co- 
tenant has abandoned or relinquished his interest 
is the intent behind the acts or omissions alleged 

to constitute such abandonment. ^2 Thus, the fact 

that one tenant in common furnishes no money 
to aid in defending the title in a suit brought against 
his cotenant in possession does not necessarily 
amount to an abandonment of the former’s title ;S3: 
and similarly failure to contribute to the price for 
redeeming the common property after sale for taxes 
does not of itself dissolve the cotenancy.^^ 

Destruction of property; expiration of lease, A 
tenancy in common may be terminated by the de- 


Okl.—Feag'in v. Champion, 166 P-2d 
518, 195 Okl 116. 

Tex.—^Welch v. Brock, Civ.App., 195 
S.W.2d 940, error refused no re¬ 
versible error—Smith v. Dunnam, 
Civ.App., 83 S.W.2d 1009. 

(2) To show that parties do not 
have interests in the property or 
that It is not owned by a tenancy 
in common. 

N.T.—In re Sheridan's Will, 110 N. 
Y.S.2d 274, 279 App.Div. 871—Reid 
V. Haynes, 96 N.T.S.2d 68, 276 App. 
Div. 977, 

N.C.—^Murphy v. Smith, 70 S.E.2d 
697, 235 N.C. 455. 

Utah.—^Upton v. Heiselt, 223 P.2d 
•428. 

(3) To show that property was 
held by parties as tenants in com¬ 
mon rather than as partners — Z\x- 
back V. Bakmaz, 29 A.2d 473, 346 Pa 
279. 

(4) To show that property was 
held by the parties as partners rath¬ 
er than as tenants in common.— 
Swarthout v. Gentry, 144 P.2d 38, 62 
Cal.App.2d 68. 

(6) To show the existence of a 
tenancy in common between parties 
not married, but living: together as 
husband and wife. 

Cal —Garcia v. Venegas, 235 P.2d 89, 
106 Cal.App.2d 364. 

Pla—Williams v. Bullington, 32 So. 
2d 273, 159 m&. 618. 

Evidence held Insufficient 

(1) To show that property was 
held by a tenancy in common. 

N.C.—Jernigan v. Jernigan, 37 S.E. 

2d 493, 226 N.C. 204. 

Tex.—Bradshaw v. Holmes, Civ.App., 
246 S.W.2d 296, error refused no j 
reversible error. 

(2) To show that the property in 
issue was not held by the parties as 
tenants in common. 


Cal.—Security-First Nat. Bank of 
Los Angeles v. Leatart, 170 P.2d 
687, 75 Cal.App.2d 211. 

Ill.—^Altschuler v. Altschuler, 101 N. 
R2d 552, 410 Ill. 169. 

(3) To show that defendant had no 
interest in land, although named as 
grantee in deed conveying land to 
him and plaintiffs as tenants in com¬ 
mon.—Hebert v. Miller, 210 P.2d 251, 
94 Cal.App.2d 211. 

(4) To establish ownership to an 
undivided half-interest in property, 
when declarations of decedent ren¬ 
dered inadmissible by dead man’s 
statute were not considered.—Mur- 
kowskl V. Lien, D.C.Alaska, 116 F. 
Supp. 889. 

76. Pa.—Clayton v. McCay, 22 A. 
754, 143 Pa 225. 

62 CLJ- p 412 note 67. 

Evidence held not to overturn pre¬ 
sumption 

Mont.—Ivins v. Hardy, 179 P.2d 746, 
120 Mont. 36. 

77. Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ. 
App., 131 S W-2d 762, error refused 

62 C.J. p 417 note 28, 

78. S.C.—^Ex parte Johnson, 146 S.E. 
113, 147 S.C. 259. 

62 C.J. p 417 note 29. 

78. Del.—^Burton v. Morris, 8 Del. 
269. 

62 CJT. p 417 note 30. 

80. Ark.—^Hollaway v. Berenzen, 188 
S,W.2d 298, 208 Ark. 849. 

Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ. 
App., 131 S.W.2d 752, error refused. 
Wash.—Yarwood v. Johnson, 70 P. 
123, 29 Wash. 643. 

81. Mo.—Potter v. Herring, 67 Mo. 
184. 

62 C.J, p 417 note 32. j 
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Agreement held to constitute repu¬ 
diation 

Where tenants in common alleged¬ 
ly agreed to oral partition of realty, 
and gave fourth tenant in common 
the homestead, agreement operated 
as a disseizin of three tenants in 
common, and constituted a complete 
and unequivocal repudiation of rela¬ 
tionship of cotenancy between them 
and tenant in common.—Condra v. 
Grogan Mfg. Co., Civ.App., 228 S.W. 
2d 688, affirmed 233 S.W.2d 666, 149 
Tex. 380. 

82. Conn.—Struzinski v. Struzinsky, 

62 A.2d 2, 133 Conn. 424, 171 A.L. 

R. 929. 

Facts held not to constitute aban¬ 
donment 

A note by one tenant in common 
to another, stating that addressee 
could have crop picked and sold and 
pay proceeds to Federal Land Bank, 
that writer was through and was 
not going to spend another cent on 
the place, did not constitute an aban¬ 
donment by writer of his interest in 
the property.—^Newman v. Newman, 
169 S.W.2d 667, 206 Ark. 690. 

83. Ill.—Gosselin v. Smith, 39 N.E. 

980, 164 Ill. 74. 

FiudixLg of uo abandonment held war- 
ranted 

Finding that cotenant had not 
abandoned realty, although he con¬ 
tributed nothing to purchase price 
or cost of subsequent redemption 
from foreclosure and made no at¬ 
tempt to prevent or delay such fore¬ 
closure, was held warranted by 
showing that though poor he tried 
to get money to contribute and sub¬ 
sequently dealt with such realty as 
owner by executing quitclaim deed 
thereto.—Kievman v. Grevers, 189 
A. 609, 122 Conn. 406. 

84.. Ala.—Wlnsett v. Winsett, 83 So. 

117, 203 Ala. 373. 
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struction of the common property.^S Similarly, the 
tenancy in common resulting from a number of 
people having fractional interests in an oil and gas 
lease terminates when the lease expires.^® 

Adverse possession of particular interest. A co- 
tenant cannot select or segregate from the com¬ 
mon lands a particular or determinate portion there¬ 
of and establish title thereto by adverse possession 
as representing his interest.87 However, he may 
acquire title by adverse possession in accordance 
with a parol partition and it has been held that 
if one of two tenants in common enters into the 
exclusive possession of a moiety of the freehold and 
continues in that possession so long as to acquire 
a right by the statute of limitations he cannot after¬ 
ward claim his original interest in the residue as 
a tenant in common.^^ 

Forfeiture of interest. The interests of cotenants 
cannot be forfeited to their cotenants because of 
their failure to make payments under an agreement 
to which they are not parties.^^ A tenant in com¬ 
mon who has not himself performed the condi¬ 
tions of the agreement between himself and his co- 
tenant cannot have declared a forfeiture of his co- 
tenanfs interest.^l The forfeiture of an executory 
contract for the purchase of the land by two as co- 
tenants severs the cotenancy.^s 


TENANCY IN COMMON §§ 12-14 

§ 13. -Acquisition of All Outstanding In¬ 

terests by One Tenant 

Where all the titles and interests are united in one 
tenant, by purchase or otherwise, the tenancy in common 
is dissolved. 

Since the tenancy in common is terminated by 
destruction of the unity of possession, as dis¬ 
cussed supra § 12, the tenancy is dissolved by unit¬ 
ing all the titles and interests in one tenant, by pur¬ 
chase or otherwise, which brings the whole to one 
severalty,^r by purchase at a partition sale.^'* A 
quitclaim deed in escrow to a cotenant does not 
affect the relationship,95 nor does a leasing of the 
premises by one from the other cotenant ;9 5 and a 
conveyance of his interest by a tenant in common 
to a cotenant, reserving mineral rights, does not 
sever the cotenancy in such rights.^ 

g 14. - Sale or Conveyance of Property or 

Interest Therein to Third Persons 

A sale or conveyance of the common property to a 
third person terminates the cotenancy. 

A sale or conveyance of the common property to 
a third person terminates the cotenancy 98 Thus the 
tenancy will be terminated by a judicial sale^^ or 
a sale for taxes,^ or on foreclosure of a deed of 


"SS. Miss.—^Hmds v. Terry, 1 Walk. 
80. 

86. Tex.—Smith v. Bolin, Civ.App, 
261 S.W.2d 352, error refused. 

87. Cal.—Wood V. Henley, 263 P. 
870, 88 Cal.App. 441. 

88. N.C.—^Rhea v. Craigr, 54 S.E. 408, 
141 N.C. 602. 

-89. Pa.—Oreggr v. Blackmore, 10 
Watts 192. 

90. U.S.—Clarke v. Boysen, C.C.A. 
Wyo., 39 F.2d 800, certiorari de¬ 
nied 61 S.Ct. 76, 282 U.S. 869, 76 
L.Ed. 768. 

62 C.J, p 418 note 39. 

-91. Ind.—Price v. Hart, 134 N.E. 

672, 77 IndApp. 663. 

62 C.J. p '418 note 40. 

93. Cal.—^Northern Assur. Co. of 
London v. Stout, 117 P. 617, 16 Cal- 
App. 648. 

^62 C.J: p-418 note 4L 

-93. Cal.—Shelton v. Vance, 234 F.2d 
1012, 106 Cal.App.2d 104. 

N.D.—Stevahn v. Meidinger, 67 N.W. 
2d 1. 

Pa.—In re Clarke’s Estate, Orph., 30 
WestL.J. 333. 

Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ. 
App., 131 S.W 2d 762, error refused. 
*62 C.J. p 418 note 43. 


Bxecution and delivery of deed 
Tenn.—Jones v. Mosley, 198 S W.2d 
652, 29 Tenn App. 659. 

Conditions of contract 

The conditions of contract between 
tenants in common of realty that 
one of them shall pay the other a 
specified sum in exchange for deed 
of promisor’s interest in realty are 
concurrent and mutually dependent 
—Ciborowski v. Kosciak, 39 N.E.2d 
639, 310 Mass. 704, 

94. Mo.—Stephens v. Ells, 65 Mo 
466, 

95. Ill.—Makarewicz v. Nowicki, 219 
Ill.App. 334. 

96. Ill.—Makarewicz v. Nowicki, 
supra. 

97. Ala.—^Moragne v. Boe, 39 So, 
161, 143 Ala. 469, 111 Am.S.R. 62. 

98. Tex.— Corpus Juris cited in 

Jones V. Siler, 100 S.W.2d 362, 364, 
129 Tex. 18—Corn v. First Texas 
Joint Stock Land Bank of Houston, 
Civ.App., 131 S.W.2d 752, error re¬ 
fused— Corpus juris cited in Welch 
V. Armstrong, Civ.App., 62 S.W.2d 
336, 338, error refused. 

62 C.J. P 418 note 48. 

Sale of entire property 

(1) A deed by a cotenant which 
conveys the entire title to the prop¬ 
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erty has been held a repudiation of 
the tenancy. 

N.M.—Thurmond v. Espalin, 171 P. 

2d 326, 50 N.M 109. 

Tex—^Hindsman v. Willis, Civ.App., 
125 S.W 2d 1073, error dismissed, 
judgment correct. 

(2) On the other hand, it has also 
been held that a deed by one tenant 
of the entire estate held in common 
IS not sufficient to sever the unity 
of possession by which they are all 
bound together.—^Bailey v, Howell, 
184 S.E. 476, 209 N.C. 712—^John L. 
Roper Lumber Co. v. Richmond Ce¬ 
dar Works, 80 S.E. 982, 166 N.C, 83. 

99, Pa.—In re Reynold’s Estate, 86 
A. 858, 249 Pa. 31'4. 

Simulated judicial sale of coten¬ 
ants’ land to third person for intend¬ 
ed benefit of one of tenants in com¬ 
mon does not terminate cotenancy. 
—Corn V. First Texas Joint Stock 
Land Bank of Houston, Tex.Civ.App., 
131 S.W.2d 762, error refused. 

Sale to satisfy debts and obligations 
of decedent 

pa.—In re Reynold’s Estate, 86 A. 
858, 249 Pa. 314. 

1, Mich.—^Rolland v. Rolland, 23 N. 

W.2d 104, 314 Mich. 619. 

Okl.—Patterson v. Wilson, 223 P.2d 
770, 208 Okl. 627. 

62 C.J. p 418 note 50. 
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§§ 14^17 TENANCY IN COMMON 

trusts or a mortgage,^ or to satisfy a judgment.^ 

Sale of undivided interest by a tenant in common 
severs the relationship between himself and his co- 
tenant but the purchaser becomes a tenant in 
common with his vendor’s cotenant, as discussed 
supra § 8 b. 

Sale of part of common property does not sever 
the cotenancy in the balance thereof.® 

§ 15. - Division of Common Property 

A tenancy in common may be terminated by a parti¬ 
tion among the several tenants in common, either by a 
judicial decree or by amicable agreement and division. 

The relationship of tenancy in common may be 
terminated by making partition among the several 
tenants in common which gives them all respective 
severalties, either by proceedings in partition, as 
discussed in Partition §§ 20-150, or by the decree in 
some other proceeding,*^ or by amicable agreement 
and division.^ In order to effect an amicable agree¬ 
ment and division, all the cotenants must partici¬ 
pate.® Thus, while the conveyance by one cotenant 
of a specific portion of the common property will 
not effect a partition of the property,such a con¬ 
veyance may operate as a partition where it is rati¬ 


fied ’by the other cotenants.^^ 

Ordinarily one tenant in common cannot himself 
take his own share without the consent of his co- 
tenant and thus sever the tenancy in common 
but when the common property is personally divis¬ 
ible by weight, measure, or number into portions 
identical in quality and value, one tenant in com¬ 
mon may take his own proportion and thus make a 
valid partition.^® Where a partial division is right¬ 
fully made, each tenant in common holds his own 
assigned portion in severalty and remains a tenant 
in common of the undivided residue.The mere 
separate possession of parts of an undivided piece 
of property does not work a severance.^® The divi¬ 
sion of a whole tract of land into smaller parcels 
destroys the tenancy as to the whole and makes the 
cotenants tenants in common in each of the distinct 
parcels.^® 

§ 15 . - Ouster of Cotenant 

A cotenancy may be terminated by ouster of one co- 
tenant by another under a Judgment for possession. 

A cotenancy may be terminated by ouster of one 
tenant in common by his cotenant under a judg¬ 
ment for possession. 


IV. MUTUAL RIGHTS, DUTIES, AND LIABILITIES OF OOTENANTS 


A. IN GENERAL 


§ 17. Fiduciary Relationship 

Although strictly speaking a fiduciary relationship 
does not exist between tenants in common by reason of 


the mere fact that they are such, a relationship of trust 
and confidence exists to the extent that each cotenant has 
a duty to sustain, or at least not to assail, the common In¬ 
terest Or title, and one cotenant will not be permitted to» 


2. Mo,—Becker v. Becker, 163 S.W, 
865, 254 Mo. 668. 

N.C.—McLawhorn v. Hams, 72 S.E. 
211, 156 N.C. 107, 37 L.R.A.,N.S., 
831. 

3. Ala.—Coleman v. Coleman, 55 So. 
827, 173 Ala. 282. 

Mont. —Corpus Juris cited in Rowell 

V. Rowell, 174 P.2d 223, 228, 119 
Mont. 201. 

4. Ky.—Terrell v. Terrell, 296 S.W. 
1016, 220 Ky. 717, 

5. Mo.—^Merrill v. Mason, 141 S.W. 
454, 169 Mo.App 605. 

62 C.J. p 418 note 64. 
e. Mass.—Dallagher v. Dalla&her, SO 
N.E. 1043, 171 Mass. 603. 

62 C.J. p 419 note 66. 

7. Tex.—Sevine v. Heissner, 224 S. 

W. 2d 184, 148 Tex. 346. 

Probate decree which set aside to 
individual parties certain properties 
had effect of dissolving tenancy in 
common to property and locating 
rights of parties in distinct portions 
of property, extinguishing those 
rights in all other portions thereof. 
—Sevine v. Heissner, supra. 


8. Tex.—Corn v. First Texas Joint 
Stock Land Bank of Houston, Civ. 
App., 131 iS.W.2d 762, error refused. 

62 C.J. p 419 note 68. 

Partition of property by act of par¬ 
ties generally see Partition §§ 
2-17. 

PzclusiozL of one cotenant 

If two or more tenants in common 
of tract of land enter into partition 
and set apart whole to exclusion of 
nonparticipating cotenant, such act 
of partition, when followed by ad¬ 
verse possession, even if wholly void 
as against excluded cotenant, con¬ 
stitutes a complete and unequivocal 
repudiation of cotenancy relation¬ 
ship.—Republic Production Co. v. 
Lee, 121 S.W.2d 973, 132 Tex. 264. 

9. Puerto Rico.—^Rivera v. Fernan¬ 
dez, 83 Puerto Rico 567—Central 
Pasto, Inc., V. Roig, 33 Puerto Rico 
436. 

10. Tex.—^Thomas v. Southwestern 
Settlement & Development Co., 123 
S.W.2d 290, 132 Tex. 413, answers 
to certified questions confo-rmed to 
Civ.App., 131 S.W.2d 31. 
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11- Ky.—^Fugate v. Smith, 160 S.W. 
2d 328, 290 Ky, 115. 

12. N.H.—^Pickering v. Moore, 82 A. 
828, 67 N.H 633, 68 Am.S.R. 695^ 
31 L.R.A. 698. 

13. Ky.—^Dickey v. Spears, 36 S.W. 
2d 841, 237 Ky. 684. 

62 C.J. p 419 note 63. 

14. Ala.—McKei then v. Pratt, 63. 
Ala. 116. 

62 aJ. p 419 note 64. 

15. La.—'Wheeler v. Mann, 90 Sov 
226, 149 La. 866. 

Particular fa.ct8 held not to. show 
severance 

Fact that one tenant in common, 
occupied first floor of building and 
claimed it as his share of common 
property while other tenant received 
rent from second floor when maxi¬ 
mum lawful rents for both floors 
were the same did not establish sev¬ 
erance of interest of tenants.—Flynn 
V. XJ. S., aA,Mo., 205 F.2d 766. 

IS, Mo.—Primm v. Walker, 38 Mo. 
94. 

17. Mo^—Vasquez v, FwAng, 24 Mo. 
31, 66 Am.D. 694. 
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obtain a secret profit to the disadvantage of other co- 
tenants where all must act in unison. 

A fiduciary relationship, strictly speaking, does 
not exist between tenants in common by reason of 
the mere fact that they are such.^^ It has been 
broadly stated, however, that the relationship be¬ 
tween cotenants is confidential and fiduciary,^^ at 
least in some circumstances,^^ and it has been held 
that tenants m common may, by their course of 
conduct toward one another, create a fiduciary rela¬ 
tionship,as where one cotenant assumes to act 
for the benefit of his cotenants .22 In view of the 
confidential relationship between cotenants, each 
has a duty to sustain, or at least not to assail, the 
common interest,23 and to sustain and protect the 
common title and, subject to certain exceptions 
and qualifications, tenants in common occupy such 


TENANCY IN COMMON § 17 

a relationship of trust and confidence to each other 
as may cause the acquisition of an outstanding title 
by one to inure to the benefit of all, as discussed 
infra § 59. 

One tenant in common will not be permitted to 
act in hostility to the other,25 nor will one cotenant, 
where all must act in unison, be permitted to obtain 
a secret profit to the disadvantage of other coten- 
ants.26 So, also, one cotenant guilty of fraud may 
not avail himself of the advantage thereof, to the 
disadvantage of his cotenant,and it has been held 
that the defrauding tenant in common cannot rely 
on mere lapse of time to defeat his contenant’s 
nghts.23 The fundamental ingredient to a tenancy 
in common which prevents one interest holder from 
taking advantage of the other is their mutuality of 
interest and obligations,29 and, in this respect, a co- 


18 . IT S —Taylor v. Brindley, C.C.A. 
Okl., 164 F2d 235. 

Ill.—Pure Oil Co. v. Byrnes, 67 N.E. 
2d 356, 388 Ill. 26 

Pa.—Halstead v. Ross, Com.Pl., 33 
Del Co. 440. 

€2 C J. P '419 note 72. 

All dealing's 

The mere relationship of cotenancy 
does not, ipso facto, create a confi¬ 
dential relationship in all dealings 
between parties, even though rela- 
. tionship mav exist in some matters. 
—Trout V. Harrell, 233 S.W.2d 233, 
217 Ark. 670. 

19. Cal.—Hendrickson v. California 
Talc Co., 130 P.2d 806, 65 Cal.App. 
2d 467. 

Minn.-—Ho verson v. Ho verson, 12 N, 
W 2d 501, 216 Minn. 228—Slagle v. 
Slagle, 244 NW. 79, 187 Minn. 1— 
Do Oliver v. Hedderly, 21 N.W. 
478, 32 Minn. 465. 

K.J.—Leppert v. Leppert, 66 A.2d 
568, 141 NT.J.Eqi- 205—Errico v. Sco- 
pollitti, 24 A.2d 384, 131 N.XEq. 
125. 

Okl.—Wallace v. Brooks, 147 P.2d 
784, 194 Okl. 137. 

Wyo.—Binning v. Miller, 102 P.2d 
64, 65 Wyo. 478, rehearing denied 
105 P.2d 278, 56 Wyo. 129. 
Operation of law 

Tenants in common are placed in 
oonfidential relationship to each 
other by operation of law as to joint 
property.—Stephens v. Clark, 189 S. 
E. 191, 211 N.C. 84. 

Surface and mineral rights 

(1) Owner of nine of eleven shares 
In tract of' land occupied relation¬ 
ship of trustee toward owners of two 
other shares, with respect to both 
surface and mineral rights'—^Har¬ 
kins v. Keith, 102 S.W.2d 5, 267 Ky. 
353. 

(2) Fiduciary relationships grow 
out of fact that persons are ten¬ 
ants in common under an oil and gas 
lease held by one of the cotenants 


for the benefit of all.—Smith v. Bo¬ 
lin, Tex.Civ.App., 261 S.W.2d 352, 
error refused. 

Quasi-trust relationship 
N.Y.—Markowitz v. Markowitz, 36 
N.Y.S.2d 261, affirmed 39 N.T.S.2d 
991, 265 App.Div. 993. 

20. Ill —^Albrecht v. Hunecke, 63 

N.E. 616, 196 Ill. 127—Rose v. 

Howenstein, 218 IllApp. 483. 

Trust in invitum 

Relationship between cotenant in 
remainder of realty who, prior to 
and after life estate fell in, had pos¬ 
session of property under claim of 
complete ownership and had appro¬ 
priated rents to his own use, and 
other cotenants was, in absence of 
agreement, in nature of trust in in- 
I vitum.—Staples v. Pearson, 159 So. 
i 488, 230 Ala. 62, 98 A.D.R. 852. 

21, Ky.—Corpus Juris cited in Hol- 
lowell V. Hobby, 143 S.W.2d 1078, 
1080, 284 Ky, 142. 

Miss,— Corpus Juris cited in Dam- 
pier V. Polk, 68 So 2d *44, 51, 214 
Miss. 66— Corpus Juris cited in 
Collette V. Long, 176 So. 628, 629, 
179 Miss. 650. 

N.J.—Brant v. Nugent, 135 A, 780, 
100 N.JEq. 396 

22. Ark.—Sanders v. Sanders, 224 
SW- 732, 145 Ark. 188. 

62 C.J. p 419 note 76. 

Collection of notes 

Owner of part interest in option 
on oil properties, in whose name 
notes were given for benefit of co- 
owners, owed duty to cobwners as 
trustee to use due diligence to coL 
lect notes but was no-t absolutely 
liable to- cobwners as guarantor.— 
Glazier v. Tilton, Tex.Civ.App., 81 
S.W,2d 146, error dismissed. 

23 , Cal.—^Hendrickson v. California 
Talc Co., 130 P.2d 806, 56 Cal.App. 
2d 467. 

Minn,—Hoverson v Hoverson, 12 N. 
W.2d 501, 216 Minn. 228—^Lo Oliver 
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V. Hedderly, 21 N.W. 478, 32 Minn. 
455. 

N.Y.—Markowitz v. Markowitz, 36 
N.Y.S.2d 261, affirmed 39 N.Y.S. 
2d 991, 266 App.Div. 993. 

N.C.—Bailey v. Howell, 184 S.E, 476, 
209 N.C. 712. 

24. N.jr.—Leppert v. Leppert, 56 A. 
2d 668, 141 N.J.Eq. 205. 

Pa—‘Van Bremen v. Love, 64 Pa.Dist. 
& Co 358, 8 Fay.L.jr. 98, 59 York 
Leg.Rec. 76. 

Buie held iuapplicable under circum¬ 
stances 

Okl.—Johnston v. Dill, 25 P.2d 283, 
165 Okl. 165. 

25. Okl.—Wallace v. Brooks, 147 
P.2d 784, 194 Okl. 137. 

Pa.— Van « Bremen v. Love, 54 Pa. 
Dist. &Co. 358, 8 Fay L J. 98, 59 
York Leg.Rec. 76. 

26. Ky. —Turner v. Simpson, 233 S. 
W2d 628, 313 Ky. 780—Hollowell 
V. Hobby, 143 SW.2d 1078, 284 Ky. 
142 

Sale under agreement 

Where two brothers who owned 
realty agreed with each other to sell 
realty in event that sale for set 
price or mo-re could be effected, 
Identity of real purchaser should 
have been disclosed, with respect to 
a brother’s right to set aside sale 
to other brother when sale under 
agreement was proposed,—Berghaus 
V. Berghaus, 7 N.Y.S.2d 435, 255 App. 
Div. 861, appeal dismissed 20 N,E.2d 
30, 280 N.Y. 696, affirmed 21 N,E.2d 
623, 280 N.Y. 799. 

27. N.J.—Mosher v. Van Buskirk, 
144 A. 446, 104 N.J.Eq. 39, 

62 C.J. P 420 note 77. 

28 . Va.—^Pillow V. Southwest Vir¬ 
ginia Imp. Co., 23 S.E. 32, 92 Va. 
144, 63 Am S.R. 804. 

29. Fla.—Spencer v. Spencer, 36 So. 
2d 424, 160 Fla. 749—Andrews v. 
Andrews, 21 So.2d 205» 155 Fla. 
654. 



§§ 17-18 TENANCY IN COMMON 

tenant^s acts relating to or affecting the common 
property are presumed to have been done for the 
common benefit of himself and the other coten- 
ants.30 If a fiduciary relationship exists between 
cotenants, however, it can extend only to their 
mutual rights and duties,^^ and one cotenant is un¬ 
der no legal or moral o'bligation to protect the other 
cotenants in their individual enjoyment of their 
estate in the comrnon property and is required only 
to act in good faith toward them.32 One cotenant 
is under no duty, merely as such, to indemnify his 
cotenant for the destruction of their common prop¬ 
erty or to procure insurance so indemnifying 
them. 

§ 18. Respective Rights, Title, and Interests 
in General 

The respective rights of tenants m common are of a 
legal, and not of an equitable, nature. Where a convey¬ 
ance to two or more persons is silent as to the interest 
of each, their interests are presumed to be equal, but the 
presumption is rebuttable by evidence to the contrary, 
such as evidence showing the contributions of Joint pur¬ 
chasers to have been unequal. 


86 C.J.S. 

The respective rights of tenants in common are 
of a legal, and not of an equitable, nature.24 The 
relationship of tenancy in common does not create, 
even by implication, the relationship of principal and 
agent, as discussed infra § 108, and does not, of it¬ 
self, make the cotenants partners,25 although shar¬ 
ing in profits and losses is a characteristic of ten¬ 
ancy in common as well as of a partnership.26 A 
cotenant, as far as his undivided interest is con¬ 
cerned, may refuse to enter into a lease of the 
premises to a third person without incurring lia¬ 
bility to his cotenants.27 The fact that the ten¬ 
ants in common have put their interests in the 
property in the names of their wives does not change 
their relationships and rights inter sese.28 One co- 
tenant may protect the estate from injury or loss 
without calling to his aid the assistance of the 
other cotenants.22 

Respective interests of cotenants. Where a con¬ 
veyance to two or more persons is silent as to the 
interest of each, their interests are presumed to be 
equal,^2 the presumption is rebuttable by evi¬ 
dence to the contrary,^^ such as evidence showing 


30. Mo-nt.—^Barcus v. Galbreath, 207 
P.2d 559, 122 Mont. 537—Miller v. 
Murphy, 175 P.2d 182, 119 Mont. 
393—Le Vasseur v. Roullman, 20 
P.2d 250, 93 Mont. 552. 

K.Y.—Tarbox v. Hulett, 75 N.Y.S.2d 
37, 272 App.Div, 633. 

Proteotion of property 

Any act done by cotenant for pro¬ 
tection of the common property 
would be presumed to be for the 
benefit of all tenants, and the pre¬ 
sumption prevails until the contrary 
IS clearly made to appear.—Sperry 
V. Tolley, 199 P.2d 542, 114 Utah 
303. 

31. Miss.—^Dampier v. Polk, 68 So. 
2d 44, 214 Miss. 65—Collette v. 
Long-, 176 So. 528, 179 Miss. 650. 

TermixLaiton 

Trust relationships Incident to 
tenancy in common in oil and gas 
leases ended when the leases ex¬ 
pired—Smith V. Bolin, Tex.Civ.App., 
261 SW.2d 352, error refused. 

32. Tex.—MacDonald v. Pollett, Civ, 
App, 175 S.W.2d 671, affirmed 180 
S.W.2d 334, 142 Tex. 616—Vaughan 
V. Kiesling, Civ.App., 150 S.W.2d 
435, error dismissed, judgment cor¬ 
rect. 

33. Miss.—Collette v. Long, 176 So, 
528, 179 Miss. 650. 

34. U.S.—Grimes v. Grimes, D.C. 
Nev.. 62 F. 2d 171. 

Pa.—Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

35. U.S.—Jewel Tea Co. v. Eagle 
Realty Co., D.C.Neb., 70 P.Supp. j 
918. 


Ind.—^Kerestury v. Elkhart Packing 
Co., 27 N.E.2d 383, 108 Ind.App. 
148. 

Ky.—Hollowell v Hobby, 143 S.W 2d 
1078, 284 Ky. 142. 

Mich.—^Wright v. Kayner, 113 N.W. 
779, 150 Mich. 7. 

Mo.—Corpus Juris quoted in Timothy 
V. Hicks, 164 SW.2d 99, 105, 237 
Mo.App. 126. 

Pa.—Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

Tenn,—Badger v. Boyd, 65 S,W.2d 
601, 16 Tenn.App. 629. 

62 C.J. p 534 note 98. 

The ordinary charaoteristio of 
“partnership” whereby each partner 
becomes agent of other to manage 
and dispose of property and to bind 
partners by contracts within scope 
of partnership business does not in¬ 
here in “tenancy in commo-n.”—Minor 
V. Perry, D.C.Ky., 19 P.Supp. 449. 

A co-benancy In a mineral Interest 
does not contemplate a joint venture 
or joint profit—^Taylor v. Brindley, 
C.C.AOkl., 164 F.2d 236. 

36. La—Southwestern Gas & Elec¬ 
tric Co. V. Liles, 133 So. 836, 16 
La,App. 500. 

37. Okl.—^People's Nat. Bank of Na- 
coma, Tex., v, Cline, 268 P. 279, 
131 Okl. 222. 

62 C.J. p 419 note 70. 

38. N.Y.—^Zviebel v. Benowitz, 125 
N.Y.S, 811. 

39. Cal.—Los Angeles Lighting Co. 

V. Los Angeles, 39 P. 535, 106 Cal. 
156—Morin v. City Council of City 
of San Jose, 240 P.2d 688, 109 Cal. 
App.2d 268. , 


[40. U.S—Harvey v. U. S., C A.I11., 
185 F.2d 463—Corpus Juris cited in 
Powell V. Malone, D C.N.C., 22 F. 
Supp. 300, 302. 

Ill —People V. Varel, 184 N.E. 209, 
351 Ill. 96. 

Iowa—Williams v. Monzingo, 16 N 
W.2d 619, 235 Iowa 434, 156 A.L.R. 
608. 

Kan.—'Anderson v. Anderson, 22 P.2d 
471, 137 Kan. 833, rehearing denied 
23 P.2d 474, 138 Kan 77 
Mich — Corpus Juris cited in Lutz 
V. Dutmer, 282 N.W. 431, 439, 286 
! Mich. 467 

Neb.— Corpus Juris cited in Hoover 
V. Haller, 21 N.W.2d 460, 466, 146 
Neb. 697, 

N.Y.—Moran v. Thomas, 117 N.Y S 2d 
190, 280 App.Div. 1037—^Hosford v. 
Hosford, 80 N.Y.S.2d 306, 273 App. 
Div. 659—Belfanc v. Belfanc, 300 
N.Y.S. 319, 262 App.Div. 463, af¬ 
firmed 16 N.B.2d 103, 278 N.Y. 663 
—San Jose v. San Jose, 94 N.Y.S. 
2d 741, 

Pa.—Coley v. Collier, Com PI., 69 
Dauph.Co-, 264. 

62 C.J. p 420 note 80. 

Deferred installments 
Equal interests of two grantees 
under general warranty deed were 
not changed by payment of deferred 
installments with moneY contributed 
by one grantee and money borrowed 
on joint note and mortgage.—^Ander¬ 
son V. Anderson, 22 P.2d 471, 137 
Kan, 833, rehearing denied 23 P.2d 
474, 138 Kan. 77. 

41. Ill.—People V. Varel, 184 N.E. 
209, 351 lU. 96. 

Iowa.—^Williams v. Monzingo, 16 N- 
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the contributions of joint purchasers to have been 
unequal.^2 In the absence of an agreement to the 
contrary, joint purchasers of an estate hold shares 
therein in proportion to their contribution to the 
purchase price,but it has been held that proof of 
the fact that at the time of purchase vendees con¬ 
tributed unequal sums in cash is not proof that they 
took or intended to take in that proportion, where 
such payment in cash was only part of the total 
consideration.^^ 

The respective interests of the cotenants cannot 
be determined in an action for rent, but only in 
some possessory action.^5 Mere possession by -a 
person who appears of record to be a tenant in com¬ 
mon in the premises is not notice of a parol parti¬ 
tion or agreement for a partition so as to affect the 
rights of those claiming under him without no¬ 
tice.^® Where title to part of a tract is adversely 
acquired by a stranger, the portion thus lost will 
be the common loss according to the respective 
interests of the coowners.'^’^ On a sale of the com¬ 
mon property, the cotenants are entitled to an equita¬ 
ble distribution of the proceeds only in accordance 
with their respective interests.^s Under a statute 
providing that each of the participants in a thing 
held in common is considered as having exclusively 


possessed the part which may be allotted to him on 
the distribution for the entire period during which 
there is no division, a coheir may sell to a stranger 
his share of an estate held in common before the 
partition of the property is approved by the court.'^^ 

§19. Right of Entry 

Each tenant in common has the right of entry, and 
of ingress and egress. 

Each tenant in common has the right of entry, 
and of ingress and egress,which right is several 
as well as common, and, therefore, may be con¬ 
ferred by one cotenant without the consent of the 
others.®^ 

§ 20. Equal Right to Use and Enjoyment 

Each tenant in common is equally entitled to the use, 
benefit, and possession of the common property, and may 
exercise acts of ownership with respect thereto, the limi¬ 
tation of his right being that he is bound so to exercise 
his rights in the property as not to interfere with the 
rights of his cotenant. 

Each tenant in common is equally entitled to the 
use, benefit, and possession of the common property, 
and may exercise acts of ownership with respect 
thereto,^2 and so may authorize a third person to 


■^.24 619, 235 Iowa 434, 156 A.L.R. 
508. 

—Corpus Juris cited in Hoover 
V. Haller, 21 N.W.2d 460, 455, 146 
Neb. 697. 

N Y.—Moran v. Thomas, 117 N.Y.S. 
2d 190, 280 App.Div. 1037—In re 
Mag’uire's Estate, 291 N.Y.S. 753, 
161 Misc. 219, afhrmed 296 N.Y.S. 
S28, 251 App Div. 337, affirmed 13 
N.E2d 468, 277 N.Y, 627—San Jose 
V. San Jose, 94 N.Y S.2d 741. 

Pa.—Coley v. Collier, Com.Pl., 69 
Dauph.Co. 264. 

62 C.J. p 420 note 81. 

42 . Iowa—^Williams v. Monzingo, 
16 N.W.2d 619, 236 Iowa 484, 156 
A.L.R. 508. 

N.Y.—In re Maguire's Estate, 291 
N.Y.S. 753, 161 Misc. 219, affirmed 
^96 N.Y.S. 628, 251 App.Div. 337, 
affirmed 13 N.E.2d 458, 277 N.Y. 
527—San Jose v. San Jose, 94 N.Y. 
S 2d 741, 

62 C.J. p '420 note 82. 

A court of equity may take into 
account the amount invested in the 
property by the respective tenants 
in common in determining shares 
thereof to which they are entitled.— 
Moran v. Thomas, 117 N.Y.S.2d 190, 
280 App.Div. 1037. 

43. Ill.—^People V. Varel, 184 N.E. 
209, 351 Ill. 96—Altschuler v. Alt¬ 
schuler, 91 N.E 2d 88, 340 Ill.App. 
220, reversed on other grounds 101 
N.E.2d 652, 410 IH. 169. 


Iowa—In re Morrison's Estate, 261 
N.W. 436, 220 Iowa 42. 

N.Y —^Moran v. Thomas, 117 N.Y.S 2d 
190, 280 App.Div. 1037. 

Or. —Glaser v. Slate Const. Co., 261 
P.2d 441, 196 Or. 626. 

Wyo.—Corpus Juris quoted in Bin¬ 
ning V, Miller, 102 P.2d 64, 77, 66 
Wyo. 478, rehearing denied 105 
P.2d 278, 66 Wyo. 129. 

62 C.J. p 420 note 83. 

Presumption that shares are In pro¬ 
portion to contributions 
Iowa.—Williams v, Monzmgo-, 16 N. 
W2d 619, 235 Iowa 434, 156 A.L.R. 
608, 

62 C.J. p 420 note 83 [a], 

44. Kan—Anderson v. Anderson, 22 
P.2d 471, 137 Kan. 833, rehearing 
denied 23 P.2d 474, 138 Kan. 77. 

45. Mont.—^Ayotte v. Nadeau, 81 P. 
145, 32 Mont. 498. 

62 C J. p 420 note 84. 

46 . Ga—Ralph v. Ward, 34 S.E 610, 
109 Ga 363. 

Tex.—^Allday v. Whittaker, 1 S.W. 
794, 66 Tex. 669. 

47. Mo.—^Pipkin v. Allen, 29 Mo. 229. 

48. Ill.—^Thomas v. Farr, 44 N.E.2d 
434, 380 Ill. 429. 

Effect of lease 

On the sale of realty subject to a 
lease, the value of the separate moie¬ 
ties must be ascertained and the pro¬ 
ceeds distributed after the effect of 
the lease on the value of the coten¬ 
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ant's share has been ascertained, 
whether it may increase or decrease 
the value thereof.—Thomsis v. Farr, 
supra. 

Note 

Where business enterprise was 
owned by tenants in common and as¬ 
sets of business were sold and pro¬ 
ceeds divided, tenant in common who 
received one half of proceeds of the 
sale was not entitled to claim one 
half the amount of note among the 
assets.—^Walton v. Walton, 283 N.W. 
687, 287 Mich 557. 

49- Philippine—Beltran v. Doriano, 
32 Philippine 66. 

50. U.S.—Saulsberry v. Saulsberry, 
C.C.A.Ky., 121 F.2d 318. 

N.C.—^Jones v. McBee, 22 S.E.2d 226, 
'2'22 N.C. 163. 

Tenn.—Hydas v. Johnson, 187 S.W.2d 
534, 28 Tenn App. 126. 

62 C.J. p 420 note 88. 

51. Vt,—'Lee v. Follensby, 67 A. 197, 
80 Vt. 182. 

52. U.S.—Flynn v. U. S., C.A.Mo., 205 
F.2d 766—^Saulsberry v. Saulsberry, 
C.C.A.Ky., 121 F.2d 318—JChristian- 
sen V. Christiansen, D.O.Tex., 62 F. 
Supp. 341, reversed on other 
grounds, C.C.A., 159 P.2d 366, cer¬ 
tiorari denied 67 S Ct. 1737, 331 U. 
S. 849, 91 DEd. 1868, conformed to, 
B.C., 72 P.Supp. 424. 

Ark.—Read v. Davis, 234 iS.W.2d 371, 
218 Ark. 76. 
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§ 20 TENANCY IN COMMON 

do whatever he himself could have done, as dis¬ 
cussed infra § 112, This rule applies regardless of 
the unequal quantities of the estate or interest of 
the cotenants.5 3 However, a cotenant’s rights in 


this respect are subject to the limitation that he 
is bound so to exercise his rights in the property as 
not to interfere with the rights of his cotenant. 
There is no liability on the part of a cotenant to his 


Cal.—Zaslow v. Kroenert, 176 P 2d 1, 
29 Cal 2d 878, followed in 176 P.2d 
8, 29 Cal 2d 541—Nevarov v. Nev- 
arov, 256 P.2d 330, 117 CalApp.2d 
681—Cardoza v. Machado, 117 P.2d 
31, 46 Cal App.2d 809. 

Del.—'Smith v. Lemp, 63 A.2d 169, 31 
Del.Ch. 1—Corpus Juris cited in 
G-arber v. Whittaker, 174 A. 34, 37, 
6 W.W.Harr 272. 

Pla.—Corpus Juris cited in State v 
Karel, 180 So. 3, 9, 131 Fla. 305. 

Ga.—^Motor Aid v. Ray, 187 S E. 120, 
53 GaApp. 772. 

Idaho.—In re Randall’s Estate, 1'32 
P.2d 763, 64 Idaho 629, rehearing 
denied 135 P 2d 299, 64 Idaho 629^— 
Corpus Juris cited in Washington 
County Irr Dist. v Talboy, 43 P.2d 
9'43, 946, 55 Idaho 382. 

Ill.—^Massman v. Duffy, 76 N.E.2d 
647, 333 IlLApp. 30. 

Kan.—Schwab v. Wyss, 12 P.2d 719, 
136 Kan, 54. 

Ky.—Cary-Glendon Coal Co, v. War¬ 
ren. 198 S.W.2d 499, 303 Ky. 846, 

Me,—Strout v. Burgess, 68 A.2d 241, 
144 Me. 263, 12 A.L R.2d 939 

Md.—Cook v, Boehl, 53 A.2d 665, 188 
Md. 681. 

Minn.—Fetraborg v. Zontelli, 15 N.W. 
2d 174, 217 Minn. 536, 

Miss.—Eden Drainage Dist. of Yazoo 
County V. Swaim, 64 So.2d 647, ’212 
Miss. 386, suggestion of error over¬ 
ruled 55 So.2d 439, 212 Kiss, 386— 
Bohn V. Bohn, 5 So.2d 429, 193 Miss. 
122, appeal dismissed 62 S Ct, 1283, 
316 US. 646, 86 L Ed. 1730—Wirtz 
V. Gordon, 184 So. 798, 187 Miss. 
866, reinstated 192 So. 29, 187 Miss. 
866, certiorari denied Gordon v. 
Wirtz, 60 (S Ct. 616, 309 U.'S. 630, 84 
L.Ed. 988—Williams v. Sykes, 164 
'So. 727, 170 Miss. 88. 

Mo.—Goodwin v. Costello, 212 S.W.2d 
804, 240 Mo.App 656. 

N.J.—^ESvans v. Martin, 5‘6 A.2d 416, 26 
K.J.Misc. 65. 

K.M.—Corpus Juris cited in Williams 
V. Sinclair Refining Co., 47 P.2d 9'10, 
911, 39 NTM. 388. 

N.Y.—Pugliese v. Saburro, 87 N.Y.S. 
2d 449, 194 Misc. 748, reversed on 
other grounds 92 K.Y.S,2d 707, 276 
App.Div. 794—Slade v, Louis Hor- 
nick Co., 71 N',Y.S.2d 302, 189 Misc. 
104—In re Cole, 77 N.T.S.2d 276. 

IT.C.—Jones v. McBee, 22 S,E.2d 226, 
'2'22 NT.a 163. 

K.D.—Corpus Jtixls quoted in Stevahn 
V. Meidinger. 67 ]Sr.W.'2d 1, 7. 

Ohio.—Cohen v, Cohen, 102 ]Sr.E.2d 
712, 89 Ohio App. 389, reversed on 
other grounds 106 N.B.2d 77, 157 
Ohio St. 603. 

Pa.—^Koubek v. Tenos, 22 A..2d 740, 
843 Pa. 409—Corpus Juris cited in 
Peterson v. McNeely, 189 A. 766, 


767, 125 Pa..Super. 55—JSielecki v 
ISielecki, 163 A. 375, 107 Pa Super. 
291—Halstead v. Ross, Com PL, 33 
Del Co 440. 

R I.—Silvia V. Hilger, 67 A 2d 27, 75 
R I. 397. 10 A.L.R.2d 216. 

S.C—Wells V. Coursey, 15 S E.2d 762, 
197 S.C. 483. 

Tenn—Hydas v. Johnson, 187 'S.W.2d 
'634, 28 Tenn App. 126 
Tex.—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex 57, 140 A.L R. 1164— 
Lake v. Reid, Civ.App., 252 S.W.2d 
978—Johnson v. Dickey, Civ.App., 
231 S.W.2d 952, refused no reversi¬ 
ble error—Crosby v. Hughes, Civ. 
App., 212 S.W.2d 513—Potka v. Pot- 
ka, Civ App., 205 S.W.2d 51, error 
refused no reversible error—Cook 
V. Spivey, Civ.App., 174 S.W.2d 634 
—'Murphey v. Murphey, Civ.App., 
131 S.W.2d 158. 

62 C.J. p 421 note 90. 

Purposes for which destined 

Codwner has right to use common 
property for purposes for which it is 
destined, such as cultivation of farm 
lands—Stinson v, Marston, 169 So. 
436, 185 La. 365. 

Home 

A tenant in common had right, sub¬ 
ject to coordinate rights of cotenants, 
to take possession of land owned in 
common, and use and occupy it as 
home for tenant’s family.—^W. R. 
Thompson & Sons Lumber Co. v. 
Chfton, 124 S.W.2d 106, 132 Tex. 366. 

Consent of coowner 
Proof of coOwnership and use of 
personalty by one codwner, in ab¬ 
sence of other evidence on the issue, 
raises rebuttable Inference that such 
usage was lawful and with consent 
of absent cobwner.—Krum v. Malloy, 
137 P.2d 18, 22 Cal.2d 132--Caccamo 
V. Swanston, 212 P.2d 246, 94 Cal.App. 
2d 967, 

!I^respas» 

One tenant in common cannot be 
guilty of committing a trespass on 
property which he owns in common 
with others,—Dishinger v. Bon Air 
Catering, 84 N.EJ.2d 662, 336 IllA.pp. 
557. 

Mhuagemeut by stranger 

It is against interest of cotenants 
to leave management of property in 
hands of a stranger for a long period 
of time when It may fall into disre¬ 
pair and deterioration in value be¬ 
cause owners thereof have no present 
interest in its upkeep since they can¬ 
not know when, if ever, they may dis¬ 
pose of their respective interests and 
realize any value therefrom.—^Drach- 
enberg v. Drachenberg, 58 A.2d 861, 
142 K.J.Ba. 127. 


53. Ga—^Fountain v. Davis, 29 S.E.. 
2d 798, 71 GaApp. 1. 

54. US —Saulsberry v. Saulsberry, 
CC AKy , 121 F 2d 318 

Ala—Kellum v Williams, 39 So.2d 
573, 252 Ala. 71 

Cal —Zaslow v. Kroenert, 176 P 2d 1, 
29 CaL2d 878, followed in 176 P 2d 
8, 29 CaL2d 541. 

Idaho.—In re Randall’s Estate, 132- 
P.2d 763, 64 Idaho 629, rehearing 
denied 135 P.2d 29 9, 64 Idaho 629— 
Corpus Juris cited in Washington 
County Irr. Dist v Talboy, 43 P.2d 
943, 946, 55 Idaho 382. 

Ill.—Massman v. Duffy, 76 N.E 2d 
647, 333 Ill App. 30 

Ky.—Cary-Glendon Coal Co. v. War¬ 
ren. 198 S.W.2d 499, 303 Ky. 846. 
La.—'Superior Oil Producing Co v. 

Leckelt, 181 So. 462. 189 La 972. 
Md.—Cook V. Boehl, 63 A 2d 555, 188 
Md. 681. 

Minn.—Petraborg v. Zontelli, 15 N. 

W2d 174, 217 Minn. 636. 

Miss.—Williams v. 'Sykes, 154 So. 727, 
170 Miss. 88. 

Mo.—Goodwin v. Costello, 212 S.W. 

2d 804, 240 Mo.App 656. 

K.Y.—In re Cole, 77 N.Y.'S.2d 276. 

N.D.— Corpus Juris quoted iu Stevahn 
V. Meidinger, 67 N.W.2d 1, 7. 

Ohio.—Cohen v. Cohen, 102 N.E.2d 
712, 89 Ohio App. 389, reversed on- 
other grounds 106 N E 2d 77, 167 
Ohio St. 603. 

Pa.— Corpus Juris cited in Peterson 
V. McNeely, 189 A. 765, 767, 126 Pa. 
Super. 65—Sieleckl v. Sielecki, 163 
A. 376, 107 Pa Super. 291—Hal¬ 

stead V. Ross, Com.Pl., 33 Del.Co. 
440. 

R.I.—Silvia v. Hilger, 67 A.2d 27, 75 
R.I. 397, 10 A.L.R.2d 216. 

Tex.—Simpson-Fell Oil Co. v. Stano- 
lind Oil & Gas Co., 125 S.W.2d 263, 
136 Tex. 168, reheard 146 S.W.2d 
723, 136 Tex. 158. 

62 C.J. p 421 note 92. 
trespasser 

One tenant in common. In so far as 
he interferes with the joint property 
to the damage or injury of his coten¬ 
ants, is a trespasser to that extent, 
and he cannot assume, because he 
has a certain interest in the common 
property, to deal with it or use it to 
the detriment of the other cotenants. 
—De La Cuesta v, Bazzi, 118 P.2d 909, 
47 CaI.App.2d 661. 
tlss of entire property 

CotSwner is entitled to insist on use 
of entire property and to see that 
property Is preserved or maintained! 
without deterioration, and in respect 
of plantation, cultivation of whole 
plantation is necessary,—Stinson y. 
Marston, 169 So. 436, 185 JjSu 865 
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fellows for natural wear and tear resulting from 
lapse of time and proper use of the common prop¬ 
erty; there is liability only for damages in tort 
arising from negligence, misuse, or abuse thereof.^s 
In case of loss of the common property following 
a wrongful detention thereof by one of the tenants 
in common therein, but without negligence or other 
wrongdoing on the part of the tenant in common so 
wrongfully detaining the common property, his co- 
tenant therein is entitled to some, if no more than 
nominal, damages, but not to the extent of the 
full value of his share.®® 

§ 21. - Crops and Products of Soil in Gen¬ 

eral 

A tenant in common of land may cultivate the land for 
farm purposes, but the crop grown on the land is common 
property. 

In accordance with the general rule that each 
tenant in common is entitled to the use, benefit, and 
possession of the common property, discussed supra 
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§ 20, a cotenant in possession has the right to 
cultivate the land,®*^ but the crop grown on such land 
is common property,®^ and one tenant may not dis¬ 
pose of his cotenanf s share in the crop without his 
consent, as discussed infra § 108. 

§ 22. - Mines and Minerals 

Tenants In common in mines and minerals are equally 
entitled to the use and enjoyment of the common property, 
and one cotenant may occupy and operate the common 
property although he cannot exclude other cotenants from 
exercising the same rights. 

In accordance with the general rules with respect 
to the use and enjoyment of the common property, 
discussed supra § 20, tenants in common in mines 
and minerals are equally entitled to the use and 
enjoyment of the common property.®^ One tenant 
in common may occupy and operate the common 
property,®® and is bound to care for it as if it were 
his own;®^ but he cannot exclude his cotenant from 
exercising the same rights,®^ and he cannot, by 


55. Tex—Trammell v. McDade, 29 
Tex. 360. 

62 C.J. p 422 note 93. 

56. NT.C—iSheann v. Rig'sbee, 1 S.B. 
770, 97 NT.C. 216. 

57. La.—iStinson v. Marston, 169 So. 
436, 185 La. 365. 

58. Wash.—Reinhart v. Centennial 
Flouring- Mills Co, Grain Depart¬ 
ment, 108 P.2d 377, 6 Wash.2d 620. 

69, XJ.S.—Taylor v. Brindley, C.C.A. 
Okl., 164 F.2d 236. 

Ky.—Taylor v. Bradford, 244 S.W.2d 
482. 

Pa.—^Everly v. Shannopin Coal Co., 11 
A.2d 700, 139 Pa.Super. 165. 

Tex—Snodgrass v. Kelley, Civ.App., 
141 S.W.2d 381, error refused. 

62 C.J. p 422 note 97. 

Distribution of rents and profits re¬ 
ceived see infra § 47. 

NonprodnciiLg oo-teuaats may share 
in oil produced by a single cotenant. 
—Payne v. Callahan, 99 P.2d 1060, 87 
Cal.App.2d 603. 

Particlpa-tioxL in rentals 

Where the parties themselves con¬ 
strued a transaction involving min¬ 
eral land as giving plaintiff and as¬ 
sociates an undivided, one twentieth 
of the mineral fee, that interest car¬ 
ried with it a right to participate in 
the rentals on the basis of such own¬ 
ership and all other rights of owner¬ 
ship except the power of lease re¬ 
tained by the grantor.—^Mclver v. 
Hardy, Tex.Civ,App., 146 S.W.2d 1064. 
Compllanoe with oovenant 
Under lease to operate and drill for 
gas on land wherein lessors were to 
have certain amount of gas furnished 
free, heir at law of lessor had inter¬ 
est as cotenant in gas derived under 
lease and ajs such had right to de¬ 


mand compliance with covenant con¬ 
tained therein.—Kimble v. Wetzel 
Natural Gas Co., 61 B.B.2d 728, 134 
W.Va. 761. 

Relocation, of claim 

A cotenant holding a fractional in¬ 
terest in a mining claim, who did not 
profit by an alleged fraudulent relo¬ 
cation of the claim, which was done 
tO' absorb the fractional interest of 
plaintiff’s deceased, is not subject to 
a suit to account for the proceeds, in 
the absence of a showing that he ob¬ 
tained an excess of the profits beyond 
his fractional interest by reason of 
the relocation.—Guerin v. American 
Smelting & Refining Co., 236 P. 684, 
28 Ariz 160. 

60. U.S,—^Davis v. Atlantic Oil Pro¬ 
ducing Co., C.C.A.Tex., 87 F.2d 75— 
Wickham v. Skelly Oil Co., DC. 
Okl, 106 F.Supp. 61, affirmed, C. 
A., Skelly Oil Co. v. Wickham, 202 
F.2d 442. 

Alaska.—^Pilgrim v. Grant, 9 Alaska 
17. 

Ky.—Kentucky West Virginia Gas 
Co. V. Hatfield, 85 SW.2d 672, 260 
Ky. 315. 

Mich.—Campbell v. Homer Ore Co., 16 
N.W.2d 125, 309 Mich. 693. 

Pa.—Everly v. Shannopin Cool Co., 
11 A.2d 700, 139 Pa'Super. 165. 

62 C.J. p 422 note 98. 

Power to lease mineral rights or li¬ 
cense extraction of minerals see 
infra §5 112-116. 

Froduotloii of oil 

(1) A tenant in common had right 
to protect his interest in land by pro¬ 
ducing oil therefrom, himself or by 
lessees, subject to subsequent adjust¬ 
ment of the relative rights of all in¬ 
terested parties.—^Powell v. Johnson, 
CivApp., 170 S.W.2d 273, afilrmed 
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Rancho Oil Co v. Powell, 175 S.W.2d 
960, 142 Tex 63. 

(2) Owner of undivided mineral in¬ 
terest in forty acre tract, having 
complied with rules and regulations 
of corporation commission, had inher¬ 
ent right to drill such land for pe¬ 
troleum, assuming the entire risk of 
the venture, should it prove a failure. 
—^Superior Oil Co. v. Oklahoma Corp. 
Commission, 242 P 2d 454, 206 Okl. 
213. 

Rights of ingress and egress 

The owner of an undivided inter¬ 
est in minerals in place, regardless of 
quantity of such interest, has, by 
virtue of such ownership such rights 
of ingress and egress as may be 
necessary to enjoyment and benefit of 
his ownership, consistent with rights 
of his codwners.—Anderson v. Butler, 
36 So.2d 709, 203 Miss. 612. 

Trespass 

A cotenant who goes on and utilizes 
land in which he has an undivided 
mineral interest does not commit a 
trespass against his cotenant, since 
he has a lawful right to use and en¬ 
joy the common estate.—/Taylor v. 
Bradford, Ky., 244 S.W.2d 482. 

61. La.—Southwestern Gas & Eflec- 

tric Co. V. Liles, 138 So-. 836, 16 La. 

App. 600. 

liixoited duty 

Assignee of lessee's interest in 
lease of undivided one-half Joint in¬ 
terest in minerals underlying tract 
was not under duty to drill offsetting 
wells to outlying wells on lands ad¬ 
jacent to tract to protect Jointly 
owned gas or continuously to oper¬ 
ate gas well which was built.—Ken¬ 
tucky West Virginia Gas Co. v. Hat¬ 
field, 85 S.W.2d 672, 260 Ky 315. 

62. U.S.—^Prairie Oil Sc Gas Co. v. 



§§ 22-24 TENANCY IN COMMON 

developing the property, obliterate the interest of 
his cotenant.®3 Accordingly, each owner of an un¬ 
divided interest in mineral rights has the right to 
enter for delevopment purposes without the consent 
of cotenants, but not to their exclusion.®^ How¬ 
ever, It has been held that the owner of an undivided 
interest in a tract of land has no right to exploit 
the land for oil and gas without the consent, implied 
or express, of his coowner.®® In any event, one 
tenant in common in mining property cannot use the 
common property for the benefit of other property 
owned by him alone,®® except as otherwise provided 
by agreement of the parties.®*^ 

Colcssees of oil lands occupy the same position 
as coowners with respect to developing the common 
property.®® 

§ 23. - Trees and Timber 

A tenant In common may cut and sell timber grow¬ 
ing on the common land as long as he does not commit 
waste. 

Since each cotenant has a right to the use and 
enjoyment of the common property, as discussed 
supra § 20, a tenant in common may cut and sell 
timber growing on the common land as long as he 
does not commit waste,®® but it has been held that 


86 C.J.S. 

timber may be cut and sold by a tenant in common 
only with the consent of his cotenants,*^® and that to 
do so without their consent constitutes waste, as dis¬ 
cussed infra § 54. 

g 24, - Water Rights 

Each cotenant Is entitled to the use of a Jointly owned 
water right, and one tenant in common may control the 
joint property, but each tenant is bound to use the water 
right with due regard to the rights of his cotenant. 

The general rules governing the use and enjoy¬ 
ment of the common property, discussed supra § 20, 
apply to the use and enjoyment of water rights 
owned in common.Thus, each cotenant is en¬ 
titled to the use of a jointly owned water right,*^2 
and one tenant in common may control the joint 
property,*^® but each tenant is bound to use the water 
right with due regard to the rights of his cotenant.'^^ 
A tenant in common, as against third persons, has 
all of the possessory right of an absolute owner of 
the entire water right, including the right to pre¬ 
serve the entire right, and if he uses all the water, 
only his cotenant can object.'^® Each of several 
water appropriators using a ditch in common may 
separately abandon his right thereto, and injury to 
one by virtue of the other's abandonment of all 
or part of the ditch by change of the point of 


Allen, C.C.A.OkL, 2 F.2d 566, 40 
A.Xi.R. 1389. 

63. U.S.—^Merritt Oil Corporation v. 
Young, C.C.A.Wyo.. 43 F.2d 27. 

64- Okl.—Earp v. Mid-Continent Pe¬ 
troleum Corporation, 27 P.2d 855, 
167 Okl 86, 91 ALR. 188 
»ecog*nitioii of rlglits of co owner 
An owner in common of mining 
property had right to mine the com¬ 
mon property without consent of the 
codwner, as long as owner in com¬ 
mon accounted to coowner and mined 
the property in a miner-like manner 
and recognized rights of the codwner. 
—Korbo V. Grant, 9 Alaska 619. 

65. La.—Amerada Petroleum Corp. 
V. Reese, 196 So. 558, 196 La 359— 
Gulf Refining Co. v. Carroll, 82 So. 
277, 145 La. 299. 

66- Colo.—People v. District Court 
of Lake County, 62 P. 206, 27 Colo. 
466. 

62 C.J. p 422 note 3. 

67- Pa.—^Everly v. fihannopin Coal 
Co., 11 A.2d 700, 139 Pa./Super. 166. 

Passage way 

Where conveyance to mining com¬ 
pany of undivided portion of coal un- 
deryling tract of land gave to mining 
company the right to transport 
through the tract any other coal be¬ 
longing to company, company's use 
of chamber formed by mining of coal 
as a passage way for other coal of 


company was not in derogation of 
rights of tenant in common or denial 
of title of tenant in common in the 
common property, but was a lawful 
use of common property by coten¬ 
ant.—Everly v. Shannopin Coal Co., 
supra. 

68. La.—^Allies Oil Co. v. Ayers, 9'2 

So. 720, 162 La. 19. 

69, La.—^Lemoine v. Kelone, App., 18 

So, 2d 516. 

62 C.J. p 422 note 6. 

AppUcatioii. of proceeds 

(1) Where properties of ancestor 
were by common consent of tenants 
in common and in good faith turned 
over to one tenant for purpose of his 
carrying out written will of the an¬ 
cestor, the tenant in possession was 
not liable for damages to the land for 
the removal of timber cut therefrom 
if such moneys were duly ai>pUed to 
mortgage on lands or to accord and 
satisfaction of taxes or reasonable 
improvements made on buildings.— 
Childs V. Julian, 2 So.2d 463, 241 Ala 
249. 

(2) A minor, who on reaching ma¬ 
jority redeemed from tax sale not 
only the land but also the proceeds 
from sale of timber stood In position 
of trustee for his cotenants as to 
such proceeds.—^Mitchell v. Chester, 
187 S.W.2d 899, 208 Ark. 781, 169 A.L. 
R, 1462. 

76. W.Va—Provident Life & Trust j 
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I Co. V. Wood, 123 S.E. 276, 96 W.Va 
616. 

62 C.J. p 422 note 7. 

71. Minn.—Petraborg v. Zontelll, 15 
N.W.2d 174, 217 Minn. 636. 

72. Ala.— Corpus Juris cited in 
Kellum V. Williams, 39 So.2d 673, 
674, 262 Ala 71. 

62 C.J, p 422 note 11. 

73. Cal.—^Barton Land & Water Co. 

V. Crafton Water Co., 152 P. 48, 
171 Cal. 89. 

74. Ala.— Corpus Juris cited in 
Kellum V. Williams, 39 So.2d 573, 
674, 262 Ala 71. 

Minn.—^Petraborg v. Zontelli, 15 NT, 

W. 2d 174, 217 Minn. 636. 

62 C.J. p 422 note 13. 

Drainage of lake 

Where proposed dminage of por¬ 
tion of lake by a tenant in common 
would destroy riparian rights of co- 
tenant, such proposed drainage would 
be an improper. exercise of right to 
use land.—Petraborg v. Zontelli, su¬ 
pra 

Sees>age or evaporation 

Loss of water by seepage or evap¬ 
oration, after diversion from the 
stream to a ditch, is not am Injury to, 
or loss of, a water right as between 
ditch cotenants.—Brighton Ditch Co. 
V. City of Englewood, 237 P.2d 116, 
124 Colo. 366. 

76. Mont—Osnes Livestock Co. v. 
Warren, 62 P.2d 206, 103 Mont 284. 
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diversion of the place of use is not an actionable 
injury.'^® If tenants in common convey a mill and 
water privilege and in such conveyance give to the 
grantee thereunder the right and privilege to flow 
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any land ovmed by them, the subsequent grantees of 
such land cannot complain against such ilowage.'^* 
Where a flow has been diverted, a tenant in common 
may recapture and use it for lawful purposes.'^^ 


B. POSSESSION AND SEIZIN 


§ 25. Right to Possession 

A tenant in common has an interest in the possession 
of every part of the common property and has the right 
to occupy the whole of the property and every part there¬ 
of, but he IS not entitled to exclusive possession of the 
whole or of any particular part, as against the other co- 
tenants, except by agreement with them. 

Since each tenant in common is equally entitled to 
the use and possession of the common property, and 
may exercise acts of ownership with respect thereto, 
as discussed supra § 20, a tenant in common has 
an interest in the possession of every part of the 
property,'^® and from the nature of the estate must 


necessarily be in possession of the whole property.^^ 
So, a tenant in common has the right to occupy the 
whole of the common property and every part there¬ 
of,and cannot be ejected for occupying more 
than what would be his share of the premises on 
partition nor can the rights to possession of the 
premises, which all tenants in common of the prop¬ 
erty are entitled to as between themselves, be af¬ 
fected by the acts of one dispossessing another by 
force or fraud.^^ However, the right of a tenant 
in common to possession of the whole docs not 
entitle him to exclusive possession of the whole,^^ 
or of any particular part,^^ until vested with a 


76. Colo.—'Brighton Ditch Co v. City 
of Englewood, 237 P.2d 116, 124 
Colo. 366. 

77. Mass.—^Howard v. Bates, 8 Mete. 
484. 

78. Mont.—Meagher v. Hardenhrook, 
28 P. 451, 11 Mont. 385. 

78. Ark.—Franklin v. Hempstead 
County Hunting Club, 228 S.W.2d 
65, 216 Ark. 927—Hamby v. Wall, 2 
S.W. 705, 48 Ark. 135, 3 Am.S R. 
218. 

Cal.—Cardoza v. Machado, 117 P.2d 
31, 46 Cal.App.2d 809. 

K!an.—Schwab v. Wyss, 12 P.2d 719, 
136 Kan. 54. 

Ky.—^Sanderfur v, Ganter, 259 S.W.'2d 
15, 

S.c.—^Wells V. Coursey, 15 S.E.2d 752, 
197 IS.C. 483. 

Tex.—^Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.L..R. 1164. 
Ya.—Braxton v. Phipps, 33 S.E.2d 
650, 183 Va. 771. 

62 C.J. p 423 note 16. 

Ixnmedlate right 

The title of tenant in common gives 
him an immediate right of possession 
unless restricted by some incum¬ 
brance, and fact that one tenant in 
common is in full possession of 
whole estate does no harm to coten¬ 
ant, since each is seized of each and 
every part of the land.—^Kristel v. 
Steinberg, 69 N.T.S.2d 476, 188 Misc. 
600. 

Effect of life estate 

Under statute, tenants In common 
who are remaindermen or reversion¬ 
ers are deemed to be seized and pos¬ 
sessed as if no life estate existed, 
but actual possession of life tenant 
cannot be disturbed as long as it ex¬ 
ists, and tenants in common have 
Immediate right to iiossession sub¬ 
ject only to termination of life es¬ 


tate.—Moore v. Baker, 2’4 'S.E.2d 749, 
222 N.C. 736. 

80. Ark.—Franklin v. Hempstead 
County Hunting Club, 228 S.W.2d 

65. 216 Ark. 927. 

Tex—'Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.D.R. 1164. 

62 C.J. p 42’3 note 17. 

Presumption of possession 

Where tenants in common allege 
that they are owners of land and 
seized of fee-simple title thereto, law 
presumes possession.—Moore v. Bak¬ 
er, 24 S.E 2d 749, 222 N.C. 736. 

81. Ark.—Franklin v. Hempstead 
County Hunting Club, 228 S,W.2d 

66, 216 Ark. 9’27. 

Cal.—Krum v. Malloy, 137 P.2d 18, 22 
Cal.2d 132—Johns v. .Scobie, 86 P.2d 
820, 12 Cal.2d 618, 121 A.D.R. 1404— 
Strosnider v. Pomin, 126 P.2d 915, 

62 Cal,App.2d 746—Cardoza v. Ma¬ 
chado, 117 P.2d 31, 46 Cal.App.2d 
809. 

pla.— Corpus Juris cited in State v. 

Karel, 180 So. 3, 9, 131 Pla. 306. 
Ga.—Motor Aid v. Ray, 187 S.E. 120, 

63 GaApp. 772. 

Ill. —Massman v. Duffy, 76 N.E.2d 
647, 333 Ill.App. 30—^Fyffe v. Pyffe, 
11 N.E.2d 857, 292 Ill.App. 639. 

Ky.—Cary-Glendon Coal Co. v. War¬ 
ren, 198 S.W.2d 499, 303 Ky. 846. 
Mich.—^DesRoches v. McCrary, 24 N*. 

W.2d 611, 316 Mich. 611. 

N.J.—Evans v. Martin, 66 A.2d 416, 
26 N.J.Misc. 65. 

Ohio.—Cohen v. Cohen, 102 N.E.2d 
712, 89 Ohio APP. 389, reversed on 
other grounds 106 N.E.2d 77, 167 
Ohio St. 503. 

62 C.J. p 423 note 18. 

After sheriff’s sale 
Wife owning two-thirds undivided 
interest In tract, wherein husband 
owned one-third interest, had right 
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to continue to live thereon after sher¬ 
iff’s sale of husband’s interest to his 
judgment creditor—Sipes v. Sanders, 
66 S.W.2d 261, 17 Tenn.App. 162. 

82. Ga.—Daniel v. Daniel, 28 S.E. 
167, 102 Ga. 181. 

83. Colo.—^Fisher v. Seymour, 49 P. 
30, 23 Colo. 542. 

6'2 C.J. p 423 note 20. 

84. U.S.—Flynn v. U. S., C.A.Mo., 
205 F.2d 756 

Ala'«—Corpus Juris cited in Kellum v. 
Williams, 3'9 So.2d 673, 574, 262 
Ala. 71. 

Cal.—Krum v. Malloy, 137 P.2d 18, 
22 CaL2d 132. 

Ga—Motor Aid v. Ray, 187 S.E. 120, 
63 GaApp. 772. 

Ill.—Massman v. Duffy, 76 NE.2d 
647, 333 Ill.App, 30—Fyffe v. Fyffe, 
11 N.E2d 867, 292 Ill.App. 539. 

Ky—^Cary-Glendon Coal Co. v. War¬ 
ren, 198 S.W.2d 499, 303 Ky. 846. 
Md. — Cook V. Boehl, 63 A.2d 566, 188 
Md. 581. 

Mo.—Goodwin v. Costello, 212 S.W. 

2d 804, 240 Mo.App. 666, 

N.Y.—Slade v. Louis Hornick Co., 69 
N.Y.S.2d 49'5, 188 Misc. 455, re¬ 
versed on other grounds 71 N.Y.S. 
2d 302, 189 Misc. 104—^Kristel v. 
Steinberg, 69 N.Y,S.2d 476, 188 

Misc. 600. 

Tex.—fSayers v. Pyland, 161 S.W. 2d 
769, 139 Tex. 67, 140 A.L.R. 1164. 

62 C.J. p 423 note 21. 

Assertion of right 

Tenants in common, who are out of 
possession of realty, may assert their 
light to share in cotenant's posses¬ 
sion thereof at any time.—^Massman 
V. Duffy, 76 N.E.2d 547, 333 Ill.App. 
30. 

85. Cal.—Zaslow v. Kroenert, 176 P. 
2d 1, 29 Cal,2d 878, followed in 176 
P.2d 8, 29 Cal.2d 641. 
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title in severalty by agreement or partition.^® 

A tenant in common cannot lawfully be dis¬ 
possessed by a cotenant.S'7 So a tenant in common 
has no right to use force and violence to exclude his 
cotenant from entry on, or use of, the common 
property,^^ and a cotenant in possession may resist 
efforts to exclude him from occupancy.^^ Where 
one tenant in common is in possession, his cotenant 
has no right to acquire possession by force,but 
only peaceably,although this may be by stealth.^^ 

As against strangers. A tenant in common is en¬ 
titled to possession of the common property as 
against all the world save his cotenants ,*^3 and no 
one may complain of the exclusive use of the com¬ 
mon property by one tenant in common except his 
cotenant.^^ 


86 C.J.S. 

Agreement for exclusive use. It is competent 
for tenants in common to agree among themselves 
that one of them shall have sole or exclusive pos¬ 
session of the common property, and such an agree¬ 
ment is valid and enforceable.^^ 

§ 26, Possession of One as Possession of All 

The entry and possession of one tenant m common are 
presumed to be for the benefit of all, and will, in the ab¬ 
sence of a statute to the contrary, be regarded as the 
possession of all the cotenants, until rendered adverse by 
some act or declaration by him repudiating their interest 
in the property. 

The entry and possession of one tenant in common 
are presumed to be for the benefit of all, and will, 
in the absence of a statute to the contrary, be re¬ 
garded as the possession of all the cotenants, until 
rendered adverse by some act or declaration by him 
repudiating their interest in the property.^^ The 


Ill.—^Massman v. DufCy, 76 NE<2d 
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rule applies regardless of the unequal quantities of 
their estate or interest,^7 or of the length of time 
the exclusive possession of one cotenant continues 
as long as the interest of the others is not repudi¬ 
ated,^^ and so strong is the presumption that ordi¬ 
narily if a tenant in common is in possession in a 
dual character, his right to possession will be at¬ 
tributed presumptively to the cotenancy in prefer¬ 
ence to his other capacity.99 Thus, property having 
descended to heirs, it is presumed that the posses¬ 
sion and management thereof by one are for the 
benefit of all; and such possession will not be 
deemed to be adverse to, but in consonance with the 
rights of, the other heirs and will inure to their 


TENANCY IN COMMON § 26 

benefit.^ A like rule applies as to distributees.^ 
The entry of one cotenant claiming by virtue of a 
common estate is sufficient to give his cotenants 
seizin according to their respective titles, unless 
there is a visible adverse seizin of some part of the 
land that has ripened into a title.3 The presumption 
is not affected by statutes regulating property rights 
and remedies which have been construed as not ap¬ 
plicable to tenants in common.*^ 

The general rule that the possession of one co- 
tenant is a possession for all has no application 
to persons apparently but not actually tenants in 
common,^ or to heirs of some of whom, before the 
death of the ancestor, set up an adverse claim to the 
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Strength of presumption 

The presumption that one coten¬ 
ant holds possession of property for 
benefit of all his cotenants has no 
more force than any other kind of 
presumption.—Smith v. Kingsley, 200 
A. 11, 331 Pa. 10. 

Oral partition 

Where four tenants in common or¬ 
ally agreed to partition of realty un¬ 
der which plaintiffs' predecessors in 
title were to have homestead, interest 
of one tenant in common who was 
non compos mentis was unaffected, 
and use and possession of his inter¬ 
est in realty by plaintiffs were those 
of cotenancy as they were with fifth 
tenant in common, who was not pres¬ 
ent when oral partition was made.— 
Condra v. Grogan Mfg. Co., Civ.App., 
22*8 S.W.2d 688, affirmed 233 S.W.2d 
566, 149 Tex. 380. 

Personalty not easily divislTblo 

Where cotenants own personalty, 
which is not easily divisible by 
weight or measure, the possession of 
one cotenant is the possession of the 
other, and even though one cotenant 
has been turned out of possession by 
j the other his possession is neverthe- 
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§§ 26-27 TENANCY IN COMMON 

Others,® or to a disputed claim of cotenancy as 
between claimant and one in exclusive possession 
of and claiming the entire property,'^ even though 
another claimant of another undivided share in the 
same property, who based his claim on similar 
grounds, has established his claim in court.® The 
general rule also does not apply to former cotenants 
where one of their number acquires title and pos¬ 
session in his individual capacity after the co¬ 
tenancy has been destroyed;^ nor is the rule opera¬ 
tive with respect to a claim held adversely by one 
in possession who professed to be acting also in 
behalf of another where the latter was ignorant 
of the claim and recognized the interest of the per¬ 
son against whom it was made.^® Also, the rule 
has no application to a case where the possession 
of the person in question was neither avowedly 
begun as a tenant in common, nor instituted under 
a deed or instrument which defined his title as 
such.ii 

§ 27. Ouster 

An ouster, in the law of tenancy in common, is the 
wrongful dispossession or exclusion by one tenant in com¬ 
mon of his cotenant or cotenants from the common prop¬ 
erty of which they are entitled to possession, and it differs 
from the acts constituting an ouster in other cases only 
in the evidence by which it may be established. 

An ouster, in the law of tenancy in common, is the 
wrongful dispossession or exclusion by one tenant 
in common of his cotenant or cotenants from the 


common property of which they are entitled to 
possession.l2 Jt differs from the acts constituting 
an ouster in other cases only in the evidence by 
which it may be established.^® As between persons 
who admittedly took title as tenants in common, the 
proof of an ouster of one of them by the other 
must be stronger than between strangers.Ac¬ 
cordingly, as against a cotenant, ouster cannot be 
proved merely by acts which are consistent with an 
honest intent to acknowledge and conform to the 
rights of the cotenant, although such acts might 
be sufficient evidence of an ouster between the par¬ 
ties if there was no tenancy in common and each 
claimed by himself.^® So also, acts and declarations 
relied on by a tenant in common to establish ouster 
by him will be taken more strongly against him than 
they would be in cases where there is no privity,^® 
and, conversely, his acts and declarations, where 
relied on by tenants out of possession to show his 
recognition of the cotenancy, will be taken more 
strongly in their favor,and, if consistent with 
such recognition, will be so construed.^® It has been 
held, however, that if cotenancy is denied there is 
no necessity for any stronger proof of ouster than 
against any other person.^® 

Ouster of cotenants by a tenant in common in 
possession does not necessarily imply an act ac¬ 
companied by force,but does imply intent to 
oust,®i and may be inferred from circumstances 


6. Ill.—Webster v. Webster, 65 Ill. 
326. 

7. Del.—Smith v. Lemp, 63 A.2d 169, 
31 Del.Oh 1. 
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8. Me.—Gilman v. Stetson, 18 Me. 
428. 

9. Ala—^Winsett v. Winsett, 83 So. 
117, 203 Ala. 373. 

Fnrohase of all shares 

Where a tenant purchases what he 
regards as all shares of all other co- 
tenants, and receives a deed, pur¬ 
porting to convey to him complete ti¬ 
tle, and, being out of possession, 
moves into possession and occupies 
property exclusively as his own, no 
presumption arises that his posses¬ 
sion is not adverse to other coten¬ 
ants who did not join in conveyance. 
—Chapin v. iStewart, 230 P.2d 998. 
71 Idaho 306, 

10- Tex.—Myers v. Frey, 119 S.W. 
1142, 102 Tex. 627. 

11. U.S,—Elder v. McCIaskey, Ohio, 
70 F. 629, 17 aC.A. 261, certiorari 
denied 16 S.Ct, 1201, 163 U.S. 68-5, 
41 L.Ed. 315. 

Cal.—Johns v. Scobie, 86 P.2d 820, 
12 Cal.2d 618, 121 A.L.R. 1404— 
Akley v. Bassett, 209 P. 676, 1§9 


Cal. 625—Zolezzi v. Michelis, 195 P. 
2d 835, 86 Cal.App 2d 827. 

Stranger to Instrument 

Presumption that a tenant in pos¬ 
session is holding for all other coten¬ 
ants, as well as himself should not be 
indulged where person in possession 
is a stranger to the instrument which 
created alleged tenancy in common.— 
Wallace v. McPherson. 214 S.W.2d 
60, 187 Tenn. 333. 

12- Cal.— Ckwrpus Juris dted. in 
Zaslow V. Kroenert, 176 P.2d 1, 6, 
29 Cal.2d 641, followed in 176 P.2d 
8, 29 Cal. 2d 87'8— Corpus Juris 

quoted in Cardoza v. Machado, 117 
P.2d 31, 32, 46 Cal.App.2d 809. 
Conn.—^Newell v. Woodruff, 30 Conn. 
492, 

Neb.— Corpus Juris quoted in Unick 
V. St. Joseph Loan & Trust Co., 21 
N-W.2d 762, 764, 146 Neb. 78^. 
Similar de&nltloiL 

An “ouster*’ of either tenant in 
common or owner in severalty is 
wrongful dispossession or exclusion 
from realty of person entitled to 
possession thereof, with intent to 
effect such exclusion.—Taylor v. 
Farmers «& Gardeners Market Ass'n, 
173 S.W.2d 803, 808, 296 Ky. 12$. 
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Evidence of ouster: 

Pleadings as evidence see infra § 
36 . 

Presumption from long continued 
adverse possession see infra § 40. 
Unauthorized conveyances see in¬ 
fra § 31. 

14. Del.—Smith v. Lemp, 63 A.2d 
.169, 31 Del.Ch. 1—Knight v. 

Knight, 89 A- 596, 10 Del.Ch. 304. 
15- Conn.—^Newell v. Woodruff, 30 
Conn. 492. 

16. Mo.—Warfield v. Lindell, 88 Mo. 

661, 90 Am.D. 443. 
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17- Tenn.—Drewery v. Nelms, 177 
S.W, 946, .132 Tenn. 264. 
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18. Ala.—Winsett v. Winsett, 83 So. 

117, 203 Ala, 373. 
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641, 69 Am.D. 441. 

20. Conn.—^Lucas v, Perris, 112 A 
166, 95 Conn. 619. 
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showing an entry and a claim of exclusive posses¬ 
sion adverse to the other tenants in common, as 
discussed infra § 30. However, the mere intention 
of a tenant in common to oust his cotenant cannot 
have such effect, ^nd, before a tenant in common 
can rely on an ouster of his cotenants, he must 
claim the entire title to the land in himself, and 
must hold the exclusive and adverse possession 
against every other person, thus repudiating the 
relationship of cotenancy.^s An ouster by a tenant 
in common of his cotenants is based entirely on the 
claim and attitude of the cotenant in possession and 
not on the conduct or claim of right of those co- 
tenants out of possession.-^ 

§ 28. - Refusal of Demand for Possession 

A refusal of demand for possession made with an In¬ 
tent to oust constitutes an ouster. 

A refusal of demand for possession made with 
an intent to oust constitutes an ouster,^ 5 but it has 
been held not to do so unless made with such in- 
tent.26 In order to establish ouster on proof of 
demand for possession of the common property and 
refusal to comply, a demand for the precise moiety 
or share which the tenant in common claims is 
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necessary,^^ ^xid a refusal of demand for exclusive 
possession of the whole property made by the own¬ 
er of an undivided one half of the property does not 
amount to an ouster.^S 

§ 29. - Occupancy or Possession by Per¬ 

mission or under Agreement 

Occupancy or possession by permission or under agree¬ 
ment of the cotenants does not constitute an ouster. 

No ouster is shown by an occupancy or possession 
by a tenant in common which is permissive or un¬ 
der an agreement, express or implied, between the 
cotenants.29 

§ 30. - Entry into Exclusive Possession 

a. In general 

b. Entry with claim of right 
a. In General 

An ouster is not established by the fact that one co- 
tenant enters into and remains in exclusive possession of 
the premises, even though such tenant exercises custom¬ 
ary acts of ownership. 

An ouster is not established by the fact that one 
cotenant enters into and remains in exclusive pos¬ 
session of the premises, even though such tenant 


2d 835, 86 Oal.App.2d 827—Schip -1 
per V. Penkalski, 116 P.2d 231, 46 
Cal.App.2d 28. 

'Tex.—Condra v. Grogan Mfg. Co., 233 
S.W.2d 666, 149 Tex. 380. 

)62 C.J. p 427 note 56. 

Olear aud tininlstakalble Intent 

Acts relied on to establish an ou¬ 
ster of cotenants must be of an un¬ 
equivocal nature, and so distinctly 
hostile to the rights of the other co- 
tenants that the intention to dis¬ 
seize is clear and unmistakable.— 
Wells V. Coursey, 16 S.E.2d 752, 197 
S.C. 4'83. 

22. Ill.—FyfCe V. FyfCe, 183 NT.E. 641, 
350 Ill. 620. 

23. Ala—Tarver v. Tarver, 65 So.2d 
148, 258 Ala. 683. 

Minn.—Hoverson v. Hoverson, 12 N. 

W.2d 501, 216 Minn. 228. 

Okl.—Keeler v. McNTeir, 86 P.2d 1004, 
184 Okl. 244. 

Pa.—Conneaut Lake Park v. Kling- 
ensmith, 66 A,2d 828, 362 Pa. 592. 

62 C.J. p 427 note 68. 

Acts of adverse character 

(1) Ouster of a tenant in common 
must be proved by acts of an adverse 
■character, such as act of the ousting 
tenant in claiming the whole for him¬ 
self, denying the title of his com¬ 
panion, or refusing to permit him to 
enter, and actual or constructive pos¬ 
session of ousted tenant in common 
at time of ouster is not necessary.— 
Zaslow V. Krdenert, 176 P.2d J, 29 


Cal.2d 541, followed in 176 P.2d 8, 29 I 
Cal.2d 878—Cardoza v. Machado, 117 
P.2d 31, 46 Cal.App.2d 809. 

(2) Assertion of ownership by acts 
and written claim which became a 
matter of record in probate proceed¬ 
ings in the estate of mother of ten¬ 
ants in common was such ouster as 
showed not only the intention to 
claim but to occupy the land exclu¬ 
sively.—Lynch v. Lynch, 34 lsr.W.2d 
485, 239 Iowa 1245. 

Benial of coteuaut’s rights 

(1) An ouster of one cotenant by 
another can be shown under some 
circumstances indicating a clear de¬ 
nial of cotenant’s rights.—Smith v. 
Lemp, 63 A.2d 169, 31 Del.Ch, 1. 

(2) In order to prove ouster of co- 
tenant, there must be some express 
denial of title and right to posses¬ 
sion of fellow tenant brought home 
to cotenant openly and unequivocal¬ 
ly.—^Williams V. Sinclair Refining €o., 
47 P.2d 910, 39 N.M. 388. 

(3) There must be clear, positive, 
and unequivocal act manifesting 
claim of exclusive right brought 
home to knowledge of cotenant.— 
Fyffe V. Fyfee, r83 N.E. 641, 350 Ill. 
620. 

Partitioii decree ordering sale of 
land and division of proceeds ob¬ 
tained by one tenant constituted 
ouster of cotenants.—McCook v. 
Amarada Petroleum Corp, Tex.Civ. 
App., 93 482, error dismissed. 
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24. Kan.—Speer v. Shipley, 85 P.2d 
999, 149 Kan. 15. 

25. Cal.—Cardoza v. Machado, 117 
P.2d 31, 46 Cal.App.2d 809. 

62 C.J. p 428 note 69. 

Particular acts 

Where one tenant in common de¬ 
nied title of other tenant in common 
and his agent, acting under his di¬ 
rection, changed locks on doors, post¬ 
ed “no trespassing” signs on the 
property, and denied the other tenant 
admittance on demand, there was an 
ouster of the other tenant.—Zaslow 
V. Kroenert, 176 P.2d 1. 29 Cal.2d 641, 
followed in 176 P.2d 8, 29 Cal.2d 878. 

26. Cal.—Oarpentier v. Mendenhall, 
28 Cal. 484, 87 Am,I>. 136. 

62 C.J. p 428 note 60. 

27. N.M'—James v. Anderson, 61 P. 
2d 601, 39 N.M. 635. 

28. N.M —James v. Anderson, su¬ 
pra—^Williams v. Sinclair Refining 
Co., 47 P.2d 910, 39 N.M. 388. 

29. Ky.—Bailey’s Widow and Heirs 
V. See, 219 S.W. JOSl, 187 Ky. 696. 

62 C.J. p 428 note 61. 

30. Ala.—Ratliff v. Ratliff, 176 So. 
259. 234 Ala. 320. 

Del.—Smith v. Lemp, 63 A.2d 169, 
31 Del.Ch. 1. 

Ga—Chambers v. Schall, 70 S.E.2d 
463, 209 Ga. 18. 

Mich.—Taylor v. S. S. Kresge Co., 
40 N.W.2d 636, 326 Mich. 6'80. 

Minn.—^Hoverson v. Hoverson, 12 N. 
I 501. 216 Minn. 228. 
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exercises customary acts of ownership,such as 
the making* of ordinary improvements,^^ the ex¬ 
clusive receipt of rents and profits,or the pay¬ 
ment of the taxes.So, also, an ouster is not 
effected notwithstanding the possession of one ten¬ 
ant in common is accompanied by the taking of a 
tax deed for the property, discussed infra § 34, or 
the buying in of the title from a stranger without 
first being evicted, infra § 32, or the . .* ■’ i. of 
title by adverse possession against other parties to 
other property used in connection with the rights 
held in common.35 Also, an ouster is not established 
by the mere lapse of time or mere delay on the 
part of a tenant in common out of possession to 
demand possession or his share of the rents and 
profits,^® especially where it is shown that the co- 
tenants out of possession had no knowledge of the 
existence of a cotenancy.^'^ 
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b. Entry with Claim of Eight 

There is an ouster if one tenant's entry into exclu¬ 
sive possession of the premises is accompanied by a 
claim of right, or by acts tantamount thereto, and the 
adverse character of the possession is actually known to 
the other cotenants, or is so open and notorious in its 
hostility and exclusiveness as to put them on notice. 

There is an ouster if one tenant’s entry into ex¬ 
clusive possession of the premises is accompanied by 
a claim of right,^^ or by acts tantamount thereto, 
even though with the mistaken belief in his separate 
ownership,40 and the adverse character of the pos¬ 
session is actually known to the other cotenants, or 
is so open and notorious in its hostility and exclu¬ 
siveness as to put them on notice.41 So an entry 
with claim of right may constitute an ouster where 
followed by the tenant’s receipt of rents, income, 
and profits, without accounting for any part thereof, 
or any demand on him so to do, under circumstances 
evidencing his intention to claim sole ownership, 42 


Okl.—Biard v. Carlton, 251 P.2d 485, 
207 Okl. 545—Reed v. Whitney, 169 
P.2d 187, 197 Okl, 199—Moore v. 
Slade, 147 P.2d 1006, 194 Okl 143 
—^Keeler v, McNeir, 86 P.2d 1004, 
184 Okl. 244—^Wirick v. Nance, 62 
P.2d 997, 178 Okl. 180. 

S.C.—^Knotts V. Joiner, 59 S.B.2d 850, 
217 S.C. 99. 

Tex.—King v. Hill, 172 S.W.2d 298, 
141 Tex. 294. 

62 C.J. p 428 note 62. 

31- Ala.—RatlifC v. Ratliff, 175 So, 
259, 234 Ala. 320. 

Recording* of deed 

Where mother who had conveyed 
by deed a remainder interest to each 
of her children as tenants in com¬ 
mon, reserving to herself a life es¬ 
tate therein, thereafter secretly con¬ 
veyed to a daughter, who moved with 
the mother on the land, the exclusive 
remainder interest therein, recording 
of such deed was not an ouster of the 
other children as cotenants in re- 
* mainder.—Swafford v. Basher, 22 So. 
2d 24, 246 Ala. 636. 

Statement as to purchase 

The fact that tenant in common 
in possession took profits and paid 
taxes and stated to two personal ac¬ 
quaintances that he had purchased 
cotenant’s interest was not an ouster 
of cotenant, so as to start running of 
limitations.—Keeler v. McNeir, 86 
P.2d 1004, 184 Okl. 244. 

sa. Neb.—Walter v, Walter, 222 N. 

W. 49, 117 Neb. 671. 

62 C.X p 429 note 63. 

33. Ala.—Markstein v. Schilleci, $1 
So.2d 75, 258 Ala. 68—Ratliff v. 
Rathff, 175 So. 259, 234 Ala. 320. 
Ind.—Hare v. Chisman, .101 N.E.2d 
268, 230 Ind. 333. 

K.C.—^Winstead v. Woolard, 2$ S-E. 
2d 507, 223 N.C. 814. 


Okl.—^Keeler v. McNeir, 86 P.2d 1004, 
184 Okl. 244. 

Tenn.—^Wallace v. McPherson, 214 S. 

W2d 50. 187 Tenn. 333. 

62 C J. p 429 note 64. 

34. Ala.—Markstein v. Schilleci, 61 
So.2d 75, 258 Ala. 68. 

Ind.—Hare v. Chisman, 101 N.E.2d 
268, 230 Ind. 333. 

Okl,—Keeler v. McNeir, 86 P.2d 1004, 
184 Okl 244. 

Tenn.—^Wallace v. McPherson, 214 S. 

W.2d 50. 187 Tenn. 333. 

62 C.J. p 429 note 65. 

35. Water rights held lu common 
Cal,—Copeland v. Fairview Land & 

Water Co., 131 P. 119, 165 Cal. 148. 
62 C.J. p 429 note 68. 

36. Iowa—Bader v. Dyer, 77 NW. 
469, 106 Iowa 715, 68 Am.S.R. 332. 

62 C.J. p 430 note 69. 

37. Md—^Van Bibber v. Frazier, 17 
Md. 436. 

62 C.J. p 430 note 70. 

38. Neb.—^Unick v. St. Joseph Loan 
& Trust Co., 21 N.W.2d 752, 146 
Neb. 789. 

62 C.J. p 430 note 71—2 C.J. p 267 
note 5. 

39. Neb.—Unick v. St. Joseph Loan 
<Sb Trust Co., 21 N.W.2d 752, 146 
Neb. 789. 

62 C.J. p 430 note 72. 

Any act of a cotenant in exclusive 
possession which manifests an in¬ 
tention on his part to hold exclu¬ 
sively for himself is equivalent to 
an ouster.—Zolezzi v. Michelis, 195 
P.2d 835, 86 Cal.App.2d 827—Schip- 
per v. Penkalski, 116 P.2d 231, 46 Cal. 
App.2d 28. 

Keeping ootexiant out of possession 

Not suffering a cotenant to enter 
and occupy the common property by 
virtue of the cotenancy is an ouster. 
■—p^trdoza V. Machado, 117 P.2d 31, 
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46 Cal.App.2d 809—62 C.J. p 430 note- 
72 [e]. 

Exclusion from 'benefl.ts 

A tenant excludes his cotenants 
when he pursues a course of action 
which prevents them from sharing 
in the benefit of the property, and 
when, in absence of such conduct, 
they would probably reap some bene¬ 
fit from the property.—Mastbaum v. 
Mastbaum. 9 A.2d 51, 126 N.J.Eq, 366. 

40. Or.—^IVheeler v. Taylor, 52 P. 
183, 32 Or. 421, 67 Am.S.R. 540. 

41. Cal.—^Akley v. Bassett, 200 P. 
576, ,189 Cal. '625—Zolezzi v. Mi¬ 
chelis, 196 P.2d 835, 86 Cal.App.2d 
827. 

Iowa.—Lynch v. Lynch, 34 N.W.2d 
485, 239 Iowa 1245. 

Minn.—Ho verson v. Ho verson, 12 N, 
W.2d 601, 216 Minn. 228. 

Neb.—Unick v. St. Joseph Loan & 
Trust Co., 21 N.W.2d 752, 146 Neb. 
789. 

Notice as essential to adverse pos¬ 
session see infra 5 38. 

Notice arising from acts or circum¬ 
stances 

Although a tenant in common will 
not be deemed to be ousted by his 
cotenant until he has actual notice of 
such ouster, such notice may arise 
from acts or circumstances attend¬ 
ing the adverse possession which are 
overt, notorious, and unequivocal in 
character and import.—Black v. Bea¬ 
gle, 139 P.2d 439, 59 Wyo. 268, 148 
A.L R. 243, rehearing denied 140 P. 
2d 594, 69 Wyo. 268. 

42. Neb.—^Unick v. St. Joseph Loan 
& Trust Co., 21 N.W.2d 762, 146 
Neb. 789. 

N.C.—^Williams v, Robertson, 70 S.E. 
2d 692, 236 N.C. 478—Hardy v. 
Mayo, 31 S.E.2d 748, 224 N.C. 658. 
Wyo.—Black v. Beagle, 139 P.2d 439, 
63 WyOt 363, 143 A,L.R. 243, re- 
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or by payment of taxes for so long a period as to 
raise a presumption of ouster,^3 or by sale, assum¬ 
ing to transfer the exclusive right to the property, 
discussed infra § 31. There may also be an ouster 
if the nature of the property is such as to make 
exclusive possession of it inconsistent with recogni¬ 
tion of a cotenancy and the tenant is in exclusive 
possession under claim of right.'^^ 

§ 31. - Sale or Conveyance by Tenant of 

More than His Interest and Posses¬ 
sion Thereunder 

There Is an ouster where a tenant In common exe¬ 
cutes and delivers a deed to a third person, purporting to 
convey absolute ownership of the entire property, and 
the grantee takes possession claiming full ownership un¬ 
der circumstances charging the cotenants with knowledge 
of th^ adverse claim. 

Where a tenant in common executes and delivers 
a deed to a third person, purporting to convey ab¬ 
solute ownership of the entire property, and the 
grantee takes possession claiming full ownership un¬ 
der circumstances charging the cotenants with knowl¬ 
edge of the adverse claim, there is an ouster.^5 Ac¬ 


cordingly, there is an ouster where a tenant in 
common makes an executory contract of sale^® or 
executes and delivers a bond for title^*^ under which 
his grantee takes possession of the common prop¬ 
erty. There is no ouster, however, where the 
grantee under the deed does not take actual posses¬ 
sion of the land,^s or where, although in exclusive 
possession under a deed purporting to grant full 
ownership of the entire property, he has merely 
entered on the land^^ without notifying the tenants 
out of possession of the adverse nature of his 
claim or doing anything to charge them with no- 
tice,^Q or has recognized the title of the tenant out 
of possession who has not joined in the convey¬ 
ance;®^ but mere statements by the grantee at the 
time of the execution of the deed that he would 
settle with the tenant out of possession for the 
land at a future time has been held not to preclude 
the effecting of an ouster by acts of the grantee in 
recording the deed, occupying and improving the 
land for many years under claim of sole ownership, 
and paying taxes.A quitclaim deed of the entire 
tract is not a disseizin,®3 nor is a deed conveying 
only the tenant’s undivided share®^ or only a right 


hearing: denied 140 P.2d 504, 69 
*Wyo. 268. 

62 C.J. p 431 note 75. 

43. Neb.—Unick v. St. Joseph Loan 
& Trust Co., 21 N.W.2d 752, 146 
Neb. 789. 

62 C.J. p 431 note 76. 

44. Mass.—^Muskeget Island Club v. 
Prior, 1.17 N.E. 2, 228 Mass. 95. 

62 C.J. p 431 note 78. 

45. U.S.—Saulsberry v. Maddix, C.C. 
A.Ky-, 125 P.2d 430, certiorari de¬ 
nied 63 S.Ct. 36, two cases, 317 U. 
S. 643, 87 L.Ed. 618—Terry v. Prai¬ 
rie Oil & Gas Co., C.C.A.Tex., 83 
P.2d 843—U. S. V. 115.128 Acres of 
Land, More or Less, in Newark, N. 
J., D.C.N.T., 107 P.Supp. 868. 

Ala.—Swafford v. Brasher, 22 So.2d 
24, 246 Ala. 636—Black v. Black, 
172 So. 275, 233 Ala. 425. 

Ark.—Seawood v. Ozan Lumber Co., 
252 S.W.2d 829—^Ulrich v. Coleman, 
235 S.W.2d 86'8, 218 Ark. 236. 

Bel.—Smith v. Lemp, 63 A.2d 169, 31 
Bel.Ch. 1. 

Ga.—Owen v. Miller, 76 S.E.2d 772, 
209 Ga, 875—^Broadwater v. Parker, 
76 S.E.2d 402, 209 Ga« 801. 

Pa.—Medusa Portland Cement Co. v. 
Lamantina, 44 A.2d 244, 358 Pa. 53. 

Tenn.—Hood v. Cravens, 218 S.W.2d 
71, 31 TenmApp. 532. 

Tex.—Jones v. Siler, 100 S.W.2d 352, 
129 Tex. 18—Reynolds v. Batchelor, 
Civ.App., 216 S.W.2d 663, refused 
no reversible error—Powell v. 
Johnson, 170 S.W.2d 273, affirmed 
Rancho Oil Co. v, Powell, Civ.App., 
175 S,W.2d 960, 142 Tex. 63—^Bord- 
agres v. Stanollnd Oil & Gas Co„ 


Civ.App, 129 S.W.2d 786, error dis¬ 
missed, judgment correct—^McCook 
V. Amarada Petroleum Corp., Civ. 
App., 93 S'W.2d 482, error dismiss¬ 
ed—Orr V. Armstrong, Civ.App., 81 
S.W.2d 710, error refused. 

62 C.J. p 431 note 82. 

Authority to convey more than co- 
tenant's share see infra § 119. 
Voluntary or involuntary convey¬ 
ance 

(1) Rule applies whether convey¬ 
ance had been voluntarily made by 
cotenant or whether such convey¬ 
ance has been made by foreclosure 
proceeding, judgment and deed.— 
Bradshaw v. Holmes, Tex.Civ.App., 
246 S.W.2d 296, error refused no re¬ 
versible error, 

(2) So rule applies to execution 
sales —McCook v. Amarada Petrole¬ 
um Corp., Tex. Civ.App., 93 S.W.2d 
482, error dismissed. 

Deed made by heirs at law of co- 
tenant of realty attempting to con¬ 
vey entire fee in realty to stranger 
to title, and possession of such gran¬ 
tee and his heirs thereafter as sole 
owners of realty, amounted to an 
ouster of another cotenant.—^Andrews 
V. Walden, 66 S.E.2d 801, 208 Ga. 340. 

46. W.Va.—Lloyd v. Mills, 69 S.E. 
1094, 68 W.Va. 241, 32 L.R.A.,N.S., 
702. 

62 C.J. p 431 note 80. 

47. Ky.—Rose v. Ware, 74 S.W. 188, 
115 Ky. 420, 24 Ky.L, 232. 

48. Va.—^Hannon v. Hannah, 9 Gratt. 
146, 60 Va. ,146. 

62 C.J. p 432 note 83. 
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49. N.C.—Roscoe v. John L. Roper 
Lumber Co., 32 S E. 389, 124 N.C. 
42. 

62 C.J. p 432 note 85. 

50. W.Va.—Jarrett v. Osborne, 101 
S.E. 162, 84 W.Va. 559. 

62 C.J. p 433 note 86. 

51. Iowa.—^Van Ormer v. Harley, 71 
N.W. 241, 102 Iowa 150. 

62 C.J. p 433 note 87 

52. Tex.—Jones v. Siler, 100 S.W.2d 
352, 129 Tex. 18. 

53. Iowa—Moore v. An tell, 6 N.W. 
14, 53 Iowa 612—^Hume v. Long, 5 
N.W. 193, 53 Iowa 299. 

54. Miss.—Hurst v. J. M. Griffin & 
Sons, 46 So.2d 440, 209 Miss. 381, 
suggestion of error overruled 47 
So.2d 8.11, 209 Miss. 381. 

62 C.J. p 433 note 89. 

Sale of *'right, title aud iuterest^' 

A deed of “all my right, title and 
interest" in land by one to whom un¬ 
divided interest of one of five heirs 
of deceased patentee thereof had been 
conveyed did not show sufficient as¬ 
sertion of complete title to, or do¬ 
minion over, land to constitute con¬ 
structive notice thereof or effect 
ouster of patentee's other heirs — 
Hurst V. J. M. Griffin & Sons, supra. 
Deed stating source of title 

The rule that, where cotenant con¬ 
veys in severalty to stranger who 
records his deed and enters on the 
estate treating it as his own, there 
is ouster of cotenancy and if strang¬ 
er stays in possession for statutory 
period he acquires entire estate by 
limitation did not apply to deed 
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to exclusive possession of the land for a limited 
period and purpose, terminating when the purpose 
has been accomplished.^^ 

§ 32. —^— Purchase and Claim under Out¬ 
standing Title 

An ouster is effected where a tenant in common pur¬ 
chases an outstanding title and claims sole ownership 
thereunder. 

Where a tenant in common purchases an out¬ 
standing title and claims sole ownership thereunder 
there is an ouster.^® There is, however, no ouster 
merely because a cotenant acquires title to the en¬ 
tire property under a deed from a stranger without 
first being evicted by such stranger,or because he 
takes a quitclaim of the entire premises from some 
of the cotenants. 

§ 33. - Entry under Devise or Gift 

A cotenant's entry under claim of right to the entire 
property under a devise or parol gift from the common 
ancestor may constitute an ouster. 

Where a cotenant enters under claim of right to 
the entire property under a devise®^ or parol gift 
from the common ancestor,^^ there is an ouster. 
Where, however, the will of defendant’s predecessor 
in title did not dispose of the specific property in 
which plaintiff had an interest but was a general 
devise of all of his property and the will was pro¬ 
bated and recorded in a county other than that in 
which the disputed realty was situated, the will was 
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too general to constitute notice to plaintiff that his 
interest in the disputed realty was being devised and 
did not constitute an ouster, so that devisees under 
the will held as tenants in common with plaintiff.^i 

§ 34. - Acquisition of Tax Title 

A cotenant's acquisition of a tax title is not in itself 
an ouster. 

The acquisition of a tax title by a tenant in com¬ 
mon is not in itself an ouster nor does placing 
a tax deed for the whole property on record oust 
a cotenant unless he knew of the adverse claim, 
notwithstanding claimant entered under such deed 
and exercised acts of ownership.®^ It has been 
held, however, that, where a tenant in possession 
purchases the land at a tax sale and takes a deed 
in his own name, claiming at the time of the sale 
and thereafter that he is the owner, and holds pos¬ 
session at all times under such claim and deed, he 
will be deemed to have ousted his cotenant.®^ 

§ 35 . - Mortgage by Cotenant 

There is no ouster where a tenant in common mort¬ 
gages the common property, In the absence of evidence 
showing possession thereunder to be adverse to cotenants. 

In the absence of evidence showing possession 
thereunder to be adverse to cotenants,there is no 
ouster where a tenant in common mortgages the 
common property.A mortgagee who foreclosed 
and entered, claiming the land as his own without 
recognition of the rights of anyone else, has been 
held to have ousted his cotenants.®'^ 


winch g-ave the source of grantor's 
title which specifically had conveyed 
only an undivided one-half Interest 
to grantor.—Cary-Glendon Coal Co. v. 
Warren, 198 S.W.2d 499, 303 Ky. 846. 

55. Ala.—Gulf Red Cedar Lumber 
Co. V. Crenshaw, 42 So. 564, 148 
Ala. 343. 

56. Miss—Boyd v. Bntrekin, 46 So. 
2d 848, 209 Miss. 61. 

62 C.J. p 433 notes 91, 97 [c]. 

Sale under foreclosure 

The purchase by one tenant of in¬ 
terest of another ootenant at a sale 
under foreclosure by scire facias is 
an act sufRciently adverse and hos¬ 
tile to constitute notice and ouster 
as to all other cotenants and to the 
whole world.—Poote v. City of Chi¬ 
cago, 13 N.E.2d 965, 368 Ill. 307. 
Becording of commissioner's deed 
Where owner and wife executed 
deed of trust to county to secure a 
loan, and after owner’s death leaving 
as his surviving heirs, his widow and 
six minor children, county foreclosed 
deed, and widow subsequently pur¬ 
chased realty from one who held 


commissioner’s deed, and recorded 
her deed, recording was notice to 
world that widow claimed to be own¬ 
er, of realty, and her act, as against 
any one else claiming realty, was an 
active ouster.—Boyd v Entrekin, 45 
So,2d 848, 209 Miss. 61. 

57. Tex.—^Wiggins v. Holmes, Civ. 
App., 39 S W.2d 162. 

62 C.J, p 433 note 92. 

58. Ill.—Craig V. Cox, 99 NT.B. 647, 
256 Ill. 564. 

59. Ark.—'McKinney v, Beattie, 248 
S.W. 280, 157 Ark. 366. 

62 C,J. p 433 note 94. 

Bzeroise of rights under will 

Where husband and wife purchased 
land as tenants in common and wife 
after husband’s death remarried and 
devised whole of property to step¬ 
child, filing of will for probate by 
devisee, acceptance of devise, taking 
possession, payment of inheritance 
tax on value of whole estate, collec¬ 
tion of rents and making valuable 
improvements, and contest of will 
coupled with failure by husband’s 
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heirs to assert any interest for more 
than seven years constituted ouster 
under color of title, and entitled dev¬ 
isee to fee-simple title to entire prop¬ 
erty as adverse claimant.—^Wallace 
V. McPherson, 214 S.W.2d 50, 187 
Tenn. 333. 

60. Pa.—Craig v. Craig, 11 A. 60, 8 
Pa.Cas. 357. 

61. Tenn.—^Woods v. Richardson, 
231 S.W.2d 340, 190 Tenn. 662. 

6^ Ala.—Markstein v. Schilleci, 61 
So.2d 75, 268 Ala. 68. 

62 C.J. p 433 note 96. 

63. Mont.—Miller v. Murphy, 176 P. 
2d 182, 119 Mont. 393. 

64. Ind.—Butler v. Butler, 114 NT.E. 
760, 63 Ind.App. 638. 

65. Vt.—^Leach v. Beattie, 33 Vt. 
196. 

62 C.J. p 433 note 97. 

66. Pa.—'Wilson V. Collishaw, 13 Pa. 
276. 

62 C,J. p 433 note 98. 

67. Ala.—Dew v. Garner, 92 So. 647. 
207 Ala. 353, 27 A.L.R. 5. 
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§ 36. - Pleadings as Evidence of Ouster 

Pleadings may evidence an ouster, so that a pleaded 
denial of the plaintiff^s interest, coupled with an allega¬ 
tion of title and possession in the defendant cotenant, is 
sufficient proof of ouster. 

As a general rule, pleadings may evidence an 
ouster^S or adverse holding, as discussed infra § 
38. Thus, a pleaded denial of plaintiff’s interest, 
coupled with an allegation of title and possession in 
defendant cotenant, is sufEcient proof of ouster 
and, under statutes prescribing that general issue 
pleas or other pleas to the merits shall be taken as 
admission of defendant being in possession of the 
premises sued for, for the purposes of the action. 
It has been held that the pleas of not guilty and 
statute of limitations are equivalent to an ouster, 
and refusal to recognize any title in plaintiff and a 
denial of such title by defendant in his answer may 
be sufficient ouster to maintain suit even under a 
statute requiring a proof of actual ouster.If the 
ouster is admitted by a plea of the general issue, 
no evidence of possession as tenant in common with 
demandant in writ of entry is admissible.'^^ On the 
other hand, under a statute providing that a plea 
of the general issue in a wnt of entry does not 
admit defendant to be in seizin and possession of 
the land demanded, proof of demandant's title as 
tenant in common will not entitle him to a judgment 
where defendant has pleaded nul disseizin.'^S An 
ouster, merely evidenced by the pleadings, relates to 

68. Tex—St. Louis, etc., R. Co. v. 

Prather, 12 S.W.2d 969. 75 Tex. 

53. 

69. N'.Y.—Peterson v, De Baun, 65 
N.T.-S. 249, 36 App.Div. 259. 

62 O.jr. p 434 note 1. 

70. Tex.—St. Louis, etc., R. Co v. 

Prather, 12 S.W. 969, 75 Tex. 53. 

62 C.J. p 434 note 2. 

71. Mo—Minton v. Steele, 28 S.W. 

746, 125 Mo. 181. 

62 C J. p 434 note 3. 

72. Me.—Bilhngrs v, Gribbs, 65 Me. 

238. 92 Am.D. 687. 

73. Me.—Cutts V. Kin^, 6 Me. 482. 

74- Mich.—Fenton v. Miller, 65 N.W, 

966, 108 Mich. 246. 

62 C.J. p 434 note 6, 

75. Cal.—Miller v. Myers, 46 Cal. 

636. 

Ga—HufC V. McDonald, 22 Ga. 131, 68 
Am.D. 487. 

76. XJ.S.— TJ, S. V. 13,265.63 Acres of 
Land in Burlington and Ocean 
Counties, D.C.N.J., 63 F.Supp, 305. 

Ala.—^Allison v. Owens, 27 So.2d 785, 

248 Ala. 412—Blsheimer v. Parker 
Bank & Trust Co., 185 So. 385, 237 
Ala. 24—RatlijEf v. Ratlitf, 176 So. 

269, 234 Ala. 320—^Black v. Black, 

172 So. 276, 233 Ala. 425. 
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the time of the filing of the pleadings and not to the 
time alleged in such pleadings to be the time when 
adverse possession began,*^^ and, if there is no 
proof of ouster except as appears in the pleadings, 
plaintiff can recover damages only from the date 
of the institution of the suit.'^^ 

§ 37. Adverse Possession. 

A tenant in common may acquire title to the entire 
property by adverse possession, based on an ouster of 
his cotenants and an assertion of title to the entire prop¬ 
erty in himself. 

A tenant in common may acquire title to the 
entire property by adverse possession,'^® based on 
an ouster of his cotenants and an assertion of title 
to the entire property in hi ms el f.'^'^ Statutes of 
limitations governing actions to recover the land, 
as applied to ousted cotenants, begin to run from 
the time of such ouster, as discussed infra § 38, 
and, if action is not brought within the statutory 
period, operate both to bar recovery of the land"^® 
and to vest title in the disseizor.It has been held 
that title is acquired by continuous adverse posses¬ 
sion for the statutory time under a claim of ex¬ 
clusive title without knowledge or reason to know 
of another's claim to be a tenant in common.^0 Title 
by adverse possession may be acquired against some 
tenants in common and not against others, as, for 
example, where some do not become parties to a 
partition suit by others until after the statute has 

Tex.—Huffington v. Doughtie, Civ. 

App., 113 S.W.2d 343. 

62 C.J. p 434 note 10. 

One tenant in. commaa may oust 
Ills cotenaut and make his possession 
adverse.—^Barcus v, Galbreath, 207 
F.2d 659, 122 Mont. 537. 

One lioldiugr for another, such as a 
tenant in common for his cotenant, 
cannot hold adversely to such others 
while that relationship exists, but he 
may work an ouster of his cotenants, 
and on such ouster the statute of 
limitations begins to run.—Hood v. 
Cravens, 218 S.W.2d 71, 31 Tenn.App. 
632. 

V, Parker, 76 
S.E.2d 402, 209 Ga. 801. 

Neb.— Corpus Juris q,uoted in XJnick 
V. St. Joseph Loan <& Trust Co., 21 
N.W.2d 762, 765, 146 Neb. 789. 
Tex.—^Powell v. Johnson, Civ.App., 
170 S.W.2d 273, affirmed Rancho 
Oil Co. V. Powell, 176 S.W.2d 960, 
142 Tex, 63. 

62 C.J. p 435 note 12. 

78. Neb.—Corpus Juris quoted in 
XJnick V. St. Joseph Loan & Trust 
Co„ 21 N.W.2d 762, 755, 146 Neb. 
789. 

62 C.J. p 435 note 13. 

80. D.C.—Jackson v. Young, 120 P. 
2d 732, 74 App.D.C. 165. 


Ark.—^Woolfolk v. McDonnell Co., 
219 SW2d 223, 215 Ark. 34. 
Cal.—Hebert v. Miller, 210 P.2d 251, 
94 Cal App 2d 211—Schipper v. 
Penkalski, 116 P.2d 231, 46 Cal. 
App.2d 28. 

Conn.—Hagopian v. Saad, 199 A. 433, 
124 Conn. 256. 

Ill.—Whittington v. Cameron, 52 N. 
E 2d 134, 385 Ill. 99, 160 A.L.R. 
651. 

Mass.—Daley v. Daley, 32 N.E.2d 286, 
308 Mass. 293. 

Mo.—^Hunter v. Hunter, 237 S.W. 2d 
100, 361 Mo. 799, 24 A.L.R.2d 611. 
]Sr.T. —^Kielbinskl v, Sitko, 87 N Y.S. 

2d 277, 194 Mlsc. 408. 

Tex—Cleaver v. Knighton, Civ.App., 
127 S.W.2d 958—Jasper State Bank 

V. Braswell, Civ.App., 107 S.W 2d 
681, reversed on other grounds 111 
S.W.2d 1079, 130 Tex. 649, 116 A.D 
R. 329. 

Vis.—^Marshall & Ilsley Bank v. 

Baker, 295 N.W. 726, 236 Wis. 467. 
Vyo.—Black v. Beagle, 139 P.2d 439, 
59 Wyo. 268, 148 A.L.R. 243, re¬ 
hearing denied 140 P.2d 694, 69 
Wyo. 268, 14S A.L.R. 243. 

12 C.J. p 434 note 9. 

77. Ark.—^Ulrich v. Coleman, 235 S. 

W. 2d 868, 218 Ark. 236. 
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78. Ga.—^Broadwater 
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run^^ or where the disseizor claims title against 
some and acknowledges the ownership of others.^^ 
Two tenants in common may acquire title by adverse 
possession as against a third tenant in common. 
On the other hand, it has been held that a tenant 
in common in possession cannot occupy the oppos¬ 
ing positions of recognizing and purchasing the 
interests of some of his cotenants and at the same 
time claiming that he has ousted other cotenants. 

§ 38. - What Constitutes Adverse Posses¬ 

sion 

a. In general 

b. Notice 

c. Duration and continuity 
a. In General 

In order to support a claim of title to the entire 
estate in a tenant in common by adverse possession, 
there must be an ouster of his cotenants, followed by 
possession by him for the statutory period; his posses¬ 
sion must be actual, exclusive, hostile, with notice to 
his cotenants of his adverse claim, and continued with¬ 
out interruption for the time necessary to create a bar 
under the statute of limitations. 


In order to support a claim of title to the entire 
estate in a tenant in common by adverse possession, 
there must be an ouster of his cotenants, followed 
by possession by him for the statutory period; his 
possession must be actual, exclusive, hostile, with 
notice to his cotenants of his adverse claim, and 
continued without interruption during the time 
necessary to create a bar under the statute of lim- 
itations.ss Under some statutes payment of the 
taxes for a specified number of years is necessary 
in order to claim by adverse possession.^ 6 Mere 
possession of the property by a cotenant,^7 no matter 
how full and completers or how long continued,S9 
will not amount to or give title by adverse posses¬ 
sion. Possession which in ordinary cases would 
constitute adverse possession is not sufficient where 
entry was made as a tenant in common.^^ It has 
been held that the rules restricting the claim of 
adverse possession against a cotenant apply only 
where there has been a cotenancy and subsequently 
thereto one of the cotenants makes claim to the en¬ 
tire estate,^^ and have no application in favor of 
one who claims to have acquired an interest sub- 


si. Tex.—Tompkins v. Hooker, Civ. 
App., 226 S.W. 1114, reheard 239 
S.W. 351 

82. Hawaii.—^Pebia v. Hamakua Mill 
Co., 30 Hawaii 100. 

83 . S.C.—Wells V. Coursey, 16 S.E. 
2d 752, 197 S C. 483. 

84. Kan.—^Schoonover v. Tyner, 84 
P. 124, 72 Kan. 475. 

85- Ga.—^Andrews v. Walden, 66 S. 
E2d 801, 208 Ga 340—King v. 

King, 48 S.E 2d 466, 203 Ga. 811. 

Ill —^Harlan v. Eouthit, 39 N.E.2d 
346, 379 Ill. 15. 

N.C.—Williams v. Robertson, 70 S.E 
2d 692, 235 N.C. 478. 

Pa. —Leibensperger v, Leibensperger, 
Com.Pl., 41 Berks Co. 261—Berky 
V. Wilson, Com PI., 2 Pay.L.R. 5. 
S.C.—Brevard v. Fortune, 69 S E.2d 
356, 221 S.C. 117— Wells v. Cour¬ 
sey, 15 SE.2d 752, 197 S.C. 483. 
Xex.—Republic Production Co. v. 
Bee, 121 S.W 2d 973, 132 Tex. 254 
—^Pagel V. Pumphrey, Civ.App., 
204 S,W.2d 68, error refused, no 
reversible error. 

62 C.J. p 435 note 18. 

Ustoppel adtd abandonment 

Silence of four of heirs of deceased 
patentee of land did not estop them 
to deny fifth heir's title to land by 
adverse possession, in absence of 
actual notice to them of their ouster 
and adverse possession by such co- 
tenant, and they would not lose their 
title by mere abandonment, even if 
their absence from land were extend¬ 
ed.—Hurst V. J. M. Griffin & Sons, 46 
So.2d 440, 209 Miss. 381, suggestion 
of error overruled 47 So.2d 811, 209 
Miss. 381. 


86. Ill.—Harlan v Douthit, 89 H.E. 
2d 346, 379 Ill. 16. 

87. Ark,—^Franklin v. Hempstead 
County Hunting Club, 228 S W.2d 
65, 216 Ark 927—Toomer v. Mur¬ 
phy, 129 S.W.2d 937, 108 Ark. 610— 
Jones V. Morgan, 121 S.W.2d 96, 
196 Ark. 1153. 

Cal.—Johns v. Scobie, 86 P.2d 820, 
12 Cal.2d 618, 121 A.L.R. 1404-- 
Strosnider v. Pomin, 126 P.2d 915, 
52 Cal App.2d 745. 

Fla.—Cook V. Rochford, 60 So.2d 631. 

N.M.—Tietzel v. Southwestern Const. 
Co., 154 P.2d 238, 48 N.M. 667. 

N.C—^Winstead v. Woolard, 28 S.E. 
2d 507, 223 N.C. 814. 

Okl.—Moore v. Slade, 147 P.2d 1006, 
194 Okl. 143—Wirick v. Nance, for 
Use and Benefit of Wimbish, 62 
P.2d 997, 178 Okl. 180. 

Pa.—Hanley v. Stewart, 39 A.2d 323, 
156 Pa.Super. 536. 

R I.—City of Providence v. Devine, 
192 A. 212, 58 R.I. 204. 

Tex—Brooks v. Shaw, Civ.App., 169 
SW.2d 206, error refused. 

Possession of cotenant deemed pos¬ 
session of all cotenants see supra 
§ 26. 

88. Cal.—Strosnider v. Pomin, 126 
P.2d 916, 62 Cal.App.2d 746. 

Iowa.—Moore v. Olson, 294 N.W. 306, 
229 Iowa 1S2. 

Okl.—Biard v. Carlton, 261 P.2d 486, 
207 Okl. 646—^Records v. Miles, 191 
P.2d 918. 200 Okl, 62—Reed v, 
Whitney, 169 P.2d 187, 197 Okl. 
199—Wolfe v. Graham, 90 P.2d 
1067, 185 Okl. 318—^Keeler v. Mc- 
Neir, 86 P.2d 1004, 184 Okl. 244. 

Pa.—^Hanley v. Stewart, 39 A,2d 323, 
155 Pa,Super, 536. 

392 


ILeceipt of rents and profits 

Ind.—Hare v. Chisman, 101 N.E.2d 
268, 230 Ind. 333. 

Pa.—Hanley v Stewart, 39 A.2d 323, 
155 Pa.Super. 535—Leibensperger 
V. Leibensperger, Com PI., 41 Berks 
Co. 261. 

Tenn.—Zuccarello v, Erwin, 2 Tens. 
App, 491. 

Payment of taxes 

Miss —Hur.st V. J. M. Griffin & Sons, 
46 So.2d 440, 209 Miss. 381, sugges¬ 
tion of error overruled 47 So 2d 
811, 209 Miss. 381. 

Receipt of rents and profits and pay¬ 
ment of taxes 

Okl.—Keeler v. McNeir, 86 P.2d 1004, 
184 Okl. 244. 

Collecting rents, paying taxes and 
insurance, and making repairs 

Iowa.—Moore v. Olson, 294 N.W, 306, 
229 Iowa 182. 

Receipt of profits, payment of taxes, 
and making repairs and improve¬ 
ments 

Pa.—Hanley v. Stewart, 89 A.2d 323, 
166 Pa.Super. 636. 

88. Ill.—Harlan v. Douthit, 39 N.E. 
2d 346, 379 III. 16—Clarke v. 

Clarke, 183 N.E. 13, 349 Ill. 642. 

Ky.—Fordson Coal Co. v. Vanover, 
164 S.W.2d 966, 291 Ky. 447. 

Ohio.—Cox V. Boulger, 62 N.B.2d 913, 
78 Ohio App. 627, motion denied 
66 N.E.2d 95. 

Utah.—iSperry v. Tolley, 199 P.2d 
642, 114 Utah 303. 

80, Tex.—Brown v, Bickford, Civ, 
App.. 23T S.W.2d 763, error re¬ 
fused no reversible error. 

81. Ill.—Foote V. City of Chicago, 
18 N,Il.2d 965, 368 III. 307, 
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sequent to the deed and entry into possession of 
the alleged cotenant under a claim of full title.92 

Ouster, In order for one tenant to claim title to 
the entire property by adverse possession there must 
be an ouster of his cotenants^^ or something equiva¬ 
lent thereto.94 It has been held that the requirement 
of ouster has no application where the alleged co- 
tenant in possession never recognized such a rela¬ 
tionship but claimed title and held possession under 
a deed made to him as sole grantee.^^ 

Actual possession. The general rule as to adverse 
possession that it must be based on actual possession 
of the claimant, discussed in Adverse Possession § 
19 et seq, applies to claims by tenants in common, 
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and a cotenant out of actual possession cannot rely 
against another cotenant out of possession on the 
possession of a third cotenant.^'^ Where the facts 
show merely a claim of title without actual posses¬ 
sion, there is no adverse possession.^^ Possession 
by a cotenant’s tenant is possession by the cotenant 
within the requirements of the rule.^9 The payment 
of taxes on wild, unimproved land is not equivalent 
to actual possession.^ 

Exclusive possession. The possession of the ten¬ 
ant in common claiming title to the entire property 
by adverse possession ordinarily must be exclusive, 
at least of his cotenants and possession is not 
exclusive where it is shown that the cotenants are 
all in actual possession of the premises,^ even 


92. Ill.—^Foote V. City of Chicago, 
supra. 

93. Ala —^Hames v. Irwin, 45 So 2d 
281, 253 Ala. 458—^Hurst v. Smith, 
151 So. 825, 227 Ala. 664. 

Ga.—Erwin v. Miller, 45 S B.2d 192, 
203 Ga. 58—^Fountain v. Davis, 29 
S.E.2d 798, 71 Ga.App. 1. 

Ill.—^Dunlavy v. Lo-wrie, 25 N E 2d 
67, 372 Ill. 622—Clarke v. Clarke, 
183 N.E. 13, 349 Ill. 642. 

Ky.—^Hoagland v. Fish, 238 S.W.2d 
113. 

Minn.—^Ho verson v. Ho verson, 12 N. 

W.2d 501, 216 Minn. 228. 

Okl.—^Wirick v. Nance, for Use and 
Benefit of Winbish, 62 P.2d 997, 
178 Okl. 180. 

Pa.—Conneaut Lake Park v. Klin- 
gensmith, 66 A 2d 828, 362 Pa. 592 
—Medusa Portland Cement Co. v, 
Lamantina, 44 A.2d 244, 353 Pa. 
53—Hanley v. Stewart, 39 A.2d 323, 
155 Pa.Super. 535. 

R. I—City of Providence v. Devine, 
192 A. 212, 58 R.I. 204. 

S. C.—Rhodes v. Black, 170 S.E. 158, 
170 S.C. 193. 

Tenn.—'Woods v. Richardson, 231 S. 
W.2d 340, 190 Tenn. 662—Hydas v. 
Johnson, 187 S.W.2d 534, 28 Tenn. 
App, 126—^Valley v. Lamhuth, 1 
TennApp. 547. 

Tex.—Broussard Trust v. Perryman, 
Civ.App., 134 S.W.2d 308, error re¬ 
fused—Huffington V. Doughtie, Civ, 
App., 113 S.W.2d 343. 

62 C.J. p 436 note 18. 

What constitutes ouster see supra $§ 
27-36. 

Re(iTiireiueiLt of ouster is a rule of 
evidence on the question whether 
possession is adverse, and is not rule 
of law which forbids application of 
statute of limitations to persons who 
occupy to each other the relationship 
of tenants in common.—^Heck v. Can¬ 
non, 95 A.2d 23, 24 N.J.Super. 534. 

While a physical ouster is not 
necessary in establishing title by ad¬ 
verse possession, an actual ouster 
and an exclusion of other tenants 
from possessiqn must be shown.— 


Brevard v. Fortune, 69 S E 2d 355, 
221 SC. 117—^Wells v. Coursey, 15 
S.E.2d 752, 197 S.C. 483. 

Repudiation of relationship 

While relationship of cotenants of 
land does not of itself preclude one 
of them from asserting and acquir¬ 
ing title thereto by adverse posses¬ 
sion as against the others, no such 
title can be acquired until there is 
an ouster or repudiation of such re¬ 
lationship.—^Hebert v. Miller, 210 P 
2d 251, 94 Cal.App.2d 211. 

Notice 

Before one tenant in common may 
claim adverse possession as against 
his cotenants, there must be an 
ouster of the other cotenants such as 
will afford them notice that his claim 
is adverse to their interests.—^How¬ 
ard V. Wactor, Miss., 41 So.2d 259. 
Time of ouster 

A grantee of an entire estate, from 
a grantor who is a mere cotenant, 
is not required to oust grantor’s 
cotenants at time deed is recorded, 
but may do so later.—^Huffilngton v. 
Doughtie, Tex.Civ.App., 113 iS.W.2d 
343. 

94. Ga—^Erwin v. Miller, 45 S.E.2d 
192, 203 Ga 58—^Fountain v Davis, 
29 S.E.2d 798, 71 GaApp. 1. 

Ky.—^Hoagland v. Fish, 238 S.W.2d 
133. 

Pa—Hanley v. Stewart, 39 A.2d 323, 
165 PaSuper. 635. 

Overt act repudiatixig cotenancy 
A tenant in common cannot mature 
a title by limitation against his co- 
tenant unless it clearly appears that 
he has repudiated the title of his 
cotenant by an overt act.—Smith v. 
Dean, Tex.Civ,App., 240 S.W.2d 789— 
Fulcher v. Carter, Tex.Civ.App., 212 
S.W.2d 603. 

95. Ga—Stephens v. Walker, 18 S.E. 
2d 537, 193 Ga 330. 

9 ^, U.S. — U. S. V. 12,918.28 Acres of 
Land in Webster Parish, P.C.La, 
61 F.Supp. 6'46, affirmed, C.C.A., 
Crichton v, Saucier, 169 F.2d 303. 
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97. Cal —Sheehan v. All Persons, 
etc., 252 P. 337, 80 Cal.App. 393. 

98. Ky.—^Russell v. Mark, 3 Mete. 
37. 

S C.—Jefcoat v. Knotts, 47 S.C.L. 
50. 

99. Ill.—Whittington v. Cameron, 52 
N.E.2d 134, 385 Ill. 99, 150 A,L.R. 
551. 

1. Ark.—Seawood v. Ozan Lumber 
Co., 252 S.W.2d 829. 

2 . u.S.—U. S. V. 115.128 Acres of 
Land, More or Less in Newark, 
D.C.N.J, 107 F.Supp. 868. 

Ark.—Franklin v. Hempstead Coun¬ 
ty Hunting Club, 228 S.W.2d 65, 
216 Ark. 927—'Woolfoik v. McDon¬ 
nell Co.. 219 S.W.2d 223, 215 Ark. 
34. 

Ky.—Hannah v. Littrell, 200 S.W.2d 
729, 304 Ky. 304. 

La.—Hill v. Dees, 178 So. 260, 188 
La. 708 

Miss.—^Howard v, Wactor, 41 So.2d 
269. 

Tex—Payne v. Price, Civ.App., 203 
S.W.2d 644, error refused no re¬ 
versible error. 

62 C J. p 436 note 29, 

Wife and children 

Grantee in deed, conveying land to 
him and his wife, and other claim¬ 
ants of interests therein, could not 
claim title thereto by adverse pos¬ 
session as against wife and her chil¬ 
dren, who acquired no interest in 
land until after her death within 
limitation period.—Combs v. Morgan, 
211 S.W.2d 821, 307 Ky. 711. 

3. Kan.—Shaw v. Bandel, 251 P. 
1086, 122 Kan. 343. 

Tenant of coteuaut 

■Where partnership owned the land, 
and one partner conveyed his inter¬ 
est in partnership and in land to 
plaintiff, and other partners subse¬ 
quently executed deed to defendants 
which purported to convey entire es¬ 
tate in land, and, at time of latter 
conveyance, tenant who entered pos¬ 
session under plaintiff continued in 
possession* statute of limitations 



§ 38 TENANCY IN COMMON 

though the one who claims title to the entire prop¬ 
erty also controls it^ or has entered into possession 
under a deed granting an undivided interest, claim¬ 
ing title thereunder.5 It has been held that actual 
possession of half of a tract of land held in com¬ 
mon, the other half being in possession of a co- 
tenant whose title is admitted, lays the foundation 
for title by adverse possession to that half as 
against a third cotenant.^ The mere fact, however, 
that a dispossessed cotenant resided on the land as 
a member of the family of his disseizing cotenant 
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a relative, is permitted to reside on the land rent 
free does not defeat a claim of adverse posses- 
sion.S 

Hostile possession. Where a tenant in common 
claims title to the entire property by adverse pos¬ 
session as against his cotenants, he must maintain 
hostile possession for the entire statutory period 
after ouster,9 by asserting and exercising such acts 
of ownership and right of disposition as to show 
clearly and convincingly that the property is beinsr 
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not hostile to, the cotenancy is not adverse posses¬ 
sion.^^ After actual ouster, possession is deemed 
hostile and adverse .12 Although possession by a 
stranger to the cotenancy is deemed hostile, pos¬ 
session by a stranger who becomes a cotenant after 
his entry is not deemed hostile.^^ A claim of ad¬ 
verse possession by a cotenant is not rebutted by his 
purchase of other cotenanfs interests before the 
limitation began to run.l^ Where one tenant in 
common of an equitable title, after the abandonment 
of possession by both and their removal from the 
state, returned and made a new and distinct contract 
of purchase with the vendor, from whom he re¬ 
ceived -a deed to himself individually, which he had 
duly recorded, the mere fact that he, about the 
same time, caused the original unexecuted contract, 
under which he and his cotenant previously held, 
to be spread upon the record, is not sufficient to 
rebut the presumption of an adverse possession 
arising from a long-continued, notorious, and peace¬ 
able occupancy under the new purchase.i^ 

Conveyance or color of title. Except as the rule 
may be affected by statutes as to necessity of color 
of title, an entry and occupancy under a void^® or 


defective^'^ conveyance may operate as the founda¬ 
tion of an adverse possession. Where a color of 
title is a requisite to adverse possession it has been 
held that, where both parties claim by descent from 
the same ancestor, a color of title by virtue of such 
descent cannot be set up by one against the other.^S 
A deed executed under a power of attorney which 
on its face purports to convey the entire estate of 
the several cotenants may constitute color of title 
without regard to its insufficiency to convey a com¬ 
plete legal title because of the insufficiency of the 
power of attorney's or because of its having been 
executed by only one attorney in fact.^S So a void 
power of attorney to sell the common property 
executed to one cotenant by the others and a con¬ 
veyance in pursuance thereof may constitute color 
of title.2^ 

An instrument not valid to convey legal title be¬ 
cause a signature is not witnessed and acknowl¬ 
edged has been held to be sufficient color of title .22 
A deed to the entire estate by a cotenant has been 
held not to be color of title,but there is also au¬ 
thority that such a conveyance constitutes color 
of title.24 Where the statute requires color of title 


Deed from one cotenant to other 
The taking of deeds by one coten¬ 
ant from the others conveying him 
their interests amounted to an ouster 
and transfer of title and right of 
possession to him, and his holding 
from then on was exclusive and ad¬ 
verse to them, and deed was effective 
as between the parties without being 
registered.—^Jones v. Mosley, 198 S. 
W.2d 652, 29 Tenn.App. 569. 

11. Miss.—Smith v. Smith, 52 So.2d 
1, 211 Miss. 481. 

N.C.—’Stephens v. Clark, 189 S.B. 191, 
211 N.C. 84. 

Production of oil 

The possession of and production 
of oil from land by mineral lessees 
of one tenant in common were not as 
a matter of law inconsistent with 
right of the other tenant in common 
so as to start running of five-year 
limitation.—Powell v. Johnson, Civ. 
App., 170 S.W.2d 273, affirmed Ran¬ 
cho Oil Co. V. Powell, 175 S.W.2d 960, 
142 Tex. 63, 

Pepalrs and improvements 

The fact that a tenant in common 
makes repairs and improvements in 
a dwelling, buildings, and fences on 
the common property does not in¬ 
dicate an intent to hold adversely to 
the other tenants in common, since 
such acts are consistent with the 
tenancy and not adverse to it.—Sper¬ 
ry V. Tolley, 199 P.2d 642, 114 Utah 
303. 

12. Ala.—^Hames v. Irwin, 46 So.2d 

281, 263 Ala. 458—Swafford v. 

Brasher, 22 So.2d 24, 246 Ala. 636. 


Ky.—Newell v. Louisville Fire 

Brick Works, 251 S.W.2d 849. 

13. Miss.—Smith v. Smith, 52 So.2d 
1, 211 Miss. 481. 

Possession presumed to be in accord¬ 
ance with cotenancy generally see 
supra § 2)6. 

14. Kan,—Rand v. Huff, 53 P. 483, 
69 Kan. 777. 

15. Ala.—Johnson v. Toulmin, 18 
Ala. 50, 52 Am D. 212. 

16. N Y.—^Jackson v. Tibbetts, 9 
Cow. 241. 

62 C J. p 411 note 8. 

Necessity of color of title generally 
see Adverse Possession §§ 60-69. 

17. N.H—^Emery v. Dana, 84 A. 976, 
76 NH. 483. 

N.T.—Jackson v. Brink, 6 Cow. 483. 

18. NC.—Midford v. Hardison, 7 N. 
C. 164. 

19. U S,—^Hodgson v. Federal Oil 
Development Co., D.C.Wyo., 285 F. 
646, affirmed, C.C.A., 5 F.2d 442, af¬ 
firmed 47 S.Ct. 602, 274 U.S. 15, 17 
L.Ed. 901. 

20. U.S.—^Hodgson v. Federal Oil & 
Development Co., supra. 

21. W.Va.—^Laing v. Gauley Coal 
Land Co., 163 S.E. 677, 109 W.Va. 
263, 71 A.L.R. 436. 

22. Conn.—^Hagopian v. Saad, 199 
A. 433, 124 Conn. 266. 

23 . K.C.—Cox V. Wright, 11 S.E. 2d 
168, 218 N.C. 342—^Bailey v. How¬ 
ell, 184 S.B. 476, 209 N.C. 712— 
Roper Lumber Co. v. Cedar Works, 
80 S.E. 982, 165 N.C. 83, 
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Deed hy commissioner appointed in 
proceeding for sale of land 

Deed of commissioner appointed in 
proceeding by life tenants and re¬ 
maindermen for sale of land, being 
similar to deed from stranger, or one 
not connected with cotenancy, was 
colorable title.—Perry v. Bassenger, 
16 S.E.2d 365, 219 N.C. 838. 

Quitclaim deed 

A quitclaim deed conveying right, 
title, and interest of tenant in com¬ 
mon in land is color of title only as 
to such interest; a mere recital, 
after granting clause in quitclaim 
deed from one of two tenants in 
common of lot conveyed, that gran¬ 
tee must assume all taxes against 
lot, did not show grantor’s Intention 
to convey any more than his interest 
in lot and hence did not strengthen 
grantee’s contention that deed was 
color of title to entire lot as basis 
for adverse possession thereof by 
grantee as against interest of gran¬ 
tor's cotenant.—Cook v. Roohford, 
Fla., 60 So 2d 531. 

24. Miss.—Davis v. Gulf Refining 

Co., 34 So.2d 731, 202 Miss. 808. 

Devise of eutire estate 

Where husband and wife purchased 
land as tenants in common, and wife 
after husband’s death remarried and 
devised whole of property, devise was 
sufficient to establish colorable title 
in devisee claiming adversely to hus¬ 
band's heirs on probate of will.— 
Wallace v. McPherson, 214 S.W.2d 
60, 187 Tenn. 333. 
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acquired in good faith, a deed of the entire prop¬ 
erty from a cotenant does not furnish a basis for 
adverse possession where the grantee knows the 
facts.25 The fact that a cotenant allows premises 
to be sold, and afterward acquires the title, based 
on such sale, by purchase, is evidence of bad faith 
on his part.26 The fact that a recorded deed has 
not been delivered does not prevent it from being 
color of titlc.^*^ 

A mere light and air agreement between adjoin¬ 
ing owners which does not purport to grant or 
convey anything is not such color of title as may 
be relied on to support a claim of adverse possession 
by one owner of a common alley. 2 S Partition pro¬ 
ceedings cannot constitute color of title unless they 
actually undertake to pass title to the purchaser.29 
Under a statute requiring a deed or other color of 
title as a basis of adverse possession, a cotenant 
cannot acquire title under a verbal agreement with 
his cotenant and possession following such agree¬ 
ment where there is no deed or other writing.^O 
Under a statute providing that a particular period 


of limitation shall not apply to anyone who, in the 
absence of the statute, would deraign title through 
a forged deed, a forged deed includes a deed exe¬ 
cuted under a forged power of attorney.21 

Where possession is taken and held under a deed 
as color of title, the boundaries given in the deed 
determine the extent of constructive possession, 22 
and, where title by adverse possession is established 
in one tenant in common against his cotenants, the 
deed, will, or patent under which all claimed orig¬ 
inally operates in favor of the claimant by adverse 
possession as color of title, so as to extend his 
possession to uninclosed lands.23 

b. Notice 

In order to make good the claim of a tenant in com¬ 
mon to title to the entire estate by adverse possession, 
the cotenants out of possession must have notice of his 
adverse claim. 

In order to make good the claim of a tenant in 
common to title to the entire estate by adverse hold¬ 
ing, the cotenants out of possession must have no¬ 
tice, of his adverse claim.24 While actual notice 


25- Ill.—Clarke v, Clarke, 183 N.E. 
13, 349 Ill. 642. 

26. Ill.—Peabody v. Burri, 99 N.E. 
690, 255 Ill. 592. 

N.C.— CorptLS Juris guoted iu Hatch¬ 
er V. Allen, 17 S.E.2d 454, 455, 220 
N.C. '407. 

27. Cal.—Johns v. Scobie, 86 P.2d 
820, 12 Cal,2d 618, 121 A.L.R. 1404. 

28. Wis.—O&den v. Straus Bldg. 
Corporation, 202 N.W. 34, 187 Wis. 
232. 

29. N.C.—Crocker v, Vann, 135 G.E 
127, 192 N.C. 422. 

62 C J* P 441 note 16. 

30. Ala.—Smith v. Smith, 106 So. 
194, 213 Ala. 670. 

31. Tex,—Olsen v. Grelle, Com.App., 
228 S W- 927. 

32. Tex—Broom v. Pearson, 85 6. 
W. 790, 86 SW. 733, 98 Tex. 469. 

33. W Va.—Russell v. Tennant, 60 
S.E. 609, 63 W.Va. 623. 129 Am.S. 

R. 1024. 

34. U.S.—^Fisher v. Jordan, D.C.Tex., 
32 F.Supp. 608, reversed on other 
grounds, C.CA., 116 F.2d 183, cer¬ 
tiorari denied Jordan v. Fisher, 61 

S. Ct. 734, 312 XJ.S. 697, 85 L.Ed. 
1132—^Fariss v. Anaconda Copper 
Mining Co., B.C.Mont., 31 F.Supp. 
571. 

Ala.—Bell V. Williams, 54 So.2d 682, 
256 Ala. 298—^Hames v. Irwin, 46 
So.2d 281, 263 Ala. 458—Swafford 
v. Brasher, 22 So.2d 24, 246 Ala. 
636 — ^Ratliff V. Ratliff, 175 So. 259, 
234 Ala. 320—^Hurst v. Smith, 161 
So. 825, 227 Ala. 664. 

Ark.—Smith v. Kappler, 245 S.W.2d 
80$, 220 Ark. 10—Blake v. Den¬ 


man, 236 S.W.2d 433, 218 Ark. 351 
—Franklin v. Hempstead County 
Hunting Club, 228 S.W.2d 65, 216 
Ark. 927—^Zackery v. Warmack, 212 
S.W.2d 706, 213 Ark. 808—Hildreth 
V. Hildreth, 196 S.W.2d 353, 210 
Ark 342—Rockamore v. Pembroke, 
188 SW.2d 616, 208 Ark. 995. 

Cal.—Johns v. Scobie, 86 P.2d 820, 
12 Cal.2d 618, 121 A.L,R. 1404. 

Fla—Cook V. Rochford, 60 So.2d 631. 

Ga.—Erwin v. Miller, 45 S.E.2d 192, 
203 Ga. 68—Hardin v. Council, 38 
S.E 2d 649, 200 Ga. 822. 

Ill —Foote V. City of Chicago, 13 N. 
E.2d 966, 368 Ill. 307. 

Iowa,—^Lynch v. Lynch, 34 N.W.2d 
486, 239 Iowa 1245. 

Kan.—Schwab v. Wyss, 12 P.2d 719, 
136 Kan 54. 

Ky.—Hannah v. Llttrell, 200 S.W.2d 
729, 304 Ky. 304—Cary-Glendon 

Coal Co. V. Warren, 198 S.W.2d 499, 
303 Ky. 846—^Flanery v. Greene, 
158 S.W.2d 413, 289 Ky. 244—War- 
field Natural Gas Co. v. Ward, 149 
S.W.2d 706, 286 Ky. 73—^Whinery 
V. Crawford, 116 S.W.2d 631, 273 
Ky. 326—Moore v. Pauley, 61 S.W. 
2d 1106, 250 Ky. 166. 

Mich.—Taylor v. S. S. Kresge Co., 40 
N.W.2d 636, 326 Mich. 580. 

Miss,—Quarles v. Quarles, 49 So.2d 
810, 210 Miss. 493—Hurst v. J. M. 
Griffin & Sons, 46 So.2d 440, 209 
Miss. 381, suggestion of error over¬ 
ruled 47 So.2d 811, 209 Miss. 381. 

Mont.—Barcus v. Galbreath, 207 P.2d 
659, 122 Mont. 637—Le Vasseur v. 
Roullman, 20 P.2d 260, 93 Mont. 
552. 

Neh.— Corpus Juris quoted in Unick 
V. St. Joseph Loan & Trust Co., 21 
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N.W.2a 752, 754, 146 Neb. 789— 
Gramann v. Beatty, 279 N.W. 204, 
134 Neb. 668. 

N.J.—Heck V. Cannon, 95 A.2d 23, 24 
N.J.Super. 634. 

Tenn.—^Woods v. Richardson, 231 S. 
W.2d 340, 190 Tenn. 662—Jones v. 
Mosley, 198 S.W.2d 662, 29 Tenn. 
App. 669. 

Tex.—King v. Hill, 172 S.W.2d 298, 
141 Tex. 294—^Bruni v. Vidaurri, 
166 S.W.2d 81, 140 Tex. 138— 

Brown v. Bickford, Civ.App., 237 
S.W. 2d 763, error refused no re¬ 
versible error—Parr v. Ratisseau, 
Civ.App., 236 S.W.2d 603, error re¬ 
fused no reversible error—Johnson 
V. Dickey, Civ.App, 231 S.W.2d 

952, refused no reversible error— 
Condra v. Grogan Mfg, Co., Civ. 
App., 228 S.W.2d 588, affirmed 233 
S.W.2d 666, 149 Tex. 380—Crosby 
V. Hughes, Civ.App.. 212 S.W.2d 
513—-Payne v. Price, Civ.App., 203 
S.W.2d 644, error refused no re¬ 
versible error—Cook v. Spivey, Civ. 
App., 174 S.W.2d 634—Powell v. 
Johnson, Civ.App., 170 S.W.2d 273. 
affirmed Rancho Oil Co, v. Powell, 
175 S.W,2d 960, 142 Tex. 63— 

Hindsman v. Willis, Civ.App., 125 
S.W,2d 1073, error dismissed, judg¬ 
ment correct—^Knight v. Moore, 
C1V.APP., 66 S.W.2d 446, modified 
on other grounds Moore v. Knight, 
94 S.W,2d 1187, 127 Tex. 610— 
Leverett v. Leverett, Civ.App., 69 
S.W.2d 262, error refused—Wil¬ 
liams V. Pure Oil Co., Civ.App., 49 
S,W.2d 846, affirmed 78 S.W.2d 929, 
124 Tex. 341. 

Va.—Braxton v. Phipps, 8S S.E. 2d 
650, 183 Va, 771—Shenandoah Nat 
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is sufficient's and is preferred,s® it is not neces¬ 
sary, 37 and the notice may be express or impliedSS 
■ or constructive,33 as from conduct so unequivocal 
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that knowledge on the part of the tenant out of pos¬ 
session may be presumed,as where the adverse 
possession is so open, visible, and notorious as to 


Bank of Woodstock v. Burner, 186 
S.E. 92, 166 Va. 590. 

'Wash.—McKnight v. Basilides, 143 
P.2d 307, 19 Wash.2d 391. 

62 C J. P 436 note 43. 
jTotice to one of several cotenants 
Actual notice by cotenant in pos¬ 
session to one of several other co- 
tenants of repudiation of cotenancy 
and adverse claim would affect only 
the cotenant who received such no¬ 
tice.—^Payne v. Price, Tex.Civ.App, 
£03 S.W.2d 544, error refused no 
reversible error. 

Co tenant’s secret Intention to hold 
title to land in fee adversely to other 
^cotenants is immaterial unless com¬ 
municated to cotenants not in pos¬ 
session.—^Karr v. Powell, 151 P.2d 
676, 66 Cal.App.2d 88. 

Contract, whereby brothers agreed 
to give their interests in land to an¬ 
other brother agreeing to improve 
land and support mother, constituted 
.sufficient notice that other’s subse- 
<iuent possession was adverse—Lev- 
erett v. Leverett, Tex.Civ.App., 69 
S.W.2d 262, error refused. 

Mistake 

Where testatrix devised to son her 
interest in realty in which she and 
tier deceased husband each owned 
undivided half-interest, and after 
testatrix' death son continued to re¬ 
side on property, sold a small 
amount of timber, and appropriated 
rents without question by other chil- 
'dren, who were his cotenants in de¬ 
ceased father's half interest, son 
never acquired title by adverse pos¬ 
session as to cotenants' interest, al¬ 
though all parties mistakenly 
thought son owned entire property 
because of mother's will and belief 
that mother and father owned prop- 
■erty as tenants by entirety, in ab¬ 
sence of notice to cotenants of hos¬ 
tile possession by son, or proof that 
son had been injured by cotenants' 
failure to assert their rights.—Hy- 
•das V. Johnson, 187 S,W,2d 534, 28 
Tenn.App. 126, 

35. tr.S.—Cornell v. Mabe, C.A.Tex., 
206 P.2d 514. 

Cal.—West V. Evans, 176 P.2d 219, 
29 Cal.2d 414—Johns v. Bcobie, 86 
P.2d 820, 12 Cal.2d 618, 121 A.Lr.R. 
1404—Zolezzji v. Michelis, 195 P.2d 
836, 86 Cal.App.2d 827—Howe v. 
Brock, 194 P.2d 762, 86 Cal.App.2d 
271. 

Kan.—Schwab v. Wyss, 12 P,2d 719, 
136 Kan. 54. 

Tenn.—^Zuccarello v. Erwin, 2 Tenn, 
App. 491. 

Tex.^—^Jacobs v. Chandler, Civ.App., 
248 S.W.2d 825. 

36. Utah.—Sperry v. Tolley, 199 P. 
2d 642, 114 Utah 303. 


37. Idaho.—Terry v. Terry, 213 P.2d 
906, 70 Idaho 161. 

Mo.—Mann v. Mann, 183 S.W.2d 557, 
353 Mo. 619. 

I^eb—^Unick v. St. Joseph Loan & 
Trust Co, 21 N.W.2d 752, 146 Neb. 
789. 

Tex —Moore v. Knight, 94 S.W 2d 
1137, 127 Tex. 610—^Parr v. Ratis- 
seau, Civ.App., 236 S.W.2d 503, er¬ 
ror refused no reversible er|*or— 
Kouri V, Kelton, Civ App., 178 S.W. 
2d 712—Vaughan v. Kiesling, Civ. 
App., 160 S.W.2d 436, error dis¬ 
missed, judgment correct—Mauritz 
V. Thatcher, Civ.App., 140 S.W. 2d 
303, error refused. 

Utah.—Sperry v, Tolley, 199 P.2d 
642, 114 Utah 303. 

62 C.J. p 438 note 44 [a]. 

Written notice not necessary 
Wash.—McKnight v. Basilides, 143 
P2d 307, 19 Wash.2d 391. 

62 C.J. p 438 note 44 [a]. 

38. Iowa.—Lynch v. Lynch, 34 N.W. 
2d 485, 239 Iowa 1245. 

Kan.—Schwab v. Wyss, 12 P.2d 719, 
136 Kan. 64. 

I^ich.—Taylor v. S. S Kresge Co., 40 
N.W.2d 636, 326 Mich. 680. 

Possession by trespasser 

If by virtue of adverse possession 
of any one trespasser of any of 
tracts cotenant was put on notice of 
partition, then as matter of law he 
was charged with knowledge of dis¬ 
seizin and repudiation of his right, 
and when once visited with notice 
of partition of land among his fel¬ 
low cotenants, to his exclusion, he 
had notice of the ouster.—Republic 
Production Co. v. Lee, 121 S.W.2d 
973, 132 Tex. 264. 

39. U.S.—Cornell v. Mabe, C.A.Tex., 
206 P.2d 614. 

Cal.—^West V. Evans, 176 P.2d 219, 
29 Cal.2d 414—Johns v. Scobie, 86 
P.2d 820, 12 Cal.2d 618, 121 A.L.R. 
1404—Zolezzi v. Michelis, 195 P.2d 
836, 86 Cal.App.2d 827—^Howe v. 
Brock. 194 P.2d 762, 86 Cal.APP.2d 
271. 

I ]sreh.—^Unick v. St, Joseph Loan & 
Trust Co., 21 N.W^.2d 762, 146 Neb. 
789, 

Tex.—^Moore v. Knight, 94 S.W. 2d 
1137, 127 Tex. 6X0—^Fulcher v. Car¬ 
ter, Civ App., 212 S.W.2d 603—^Kou- 
ri V. Kelton, Civ.App, 178 S.W.2d 
712 —Mauritz v. Thatcher, Civ. 
App., 140 S.W.2d 303—Seibert v. 
Markham, Civ.App., 116 S.W.2d 601, 
error refused. 

Va.—Shenandoah Nat. Bank of 
Woodstock V. Burner, 186 N.E. 92, 
166 Va 590. 

40. Ark.—Smith v. Kappler, 246 S. 

W.2d 809, 220 Ark. 10—Franklin 
I V. Hempstead County Hunting 
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Club, 228 S.W.2d 65, 216 Ark 927— 
Zackery v. War mack, 212 S.W. 2d 
706, 213 Ark. 808—^Hildreth v. Hil¬ 
dreth, 196 S.W. 2d 353, 210 Ark. 
342 —Jenkins v. Jenkins, 87 S.W. 
2d 44, 191 Ark. 653. 

Cal.—^Nelson v. Sweitzer, 71 P.2d 85, 
22 Cal.App.2d 382. 

Fla.—Cook V. Rochford, 60 So.2d 631. 
Ky.—pianery v. Greene, 158 S.W.2d 
413, 289 Ky. 244. 

I^iss.—Hurst V, J. M. Griffin & Sons, 
46 So 2d 440, 209 Miss. 381, sug¬ 
gestion of error overruled 47 So.2d 
811, 209 Miss 381—Howard v. 

Wactor, 41 So.2d 259. 

Pa.—Hanley v. Stewart, 39 A.2d 323, 
155 PaSuper. 535. 

Tenn,—^Woods v. Richardson, 231 S. 
W.2d 340, 190 Tenn. 662—Zuccarel- 
lo V. Erwin, 2 Tenn.App. 491 
Tex.—Condra v. Grogan Mfg. Co., 
233 S.W.2d 565, 149 Tex. 380—Bru- 
ni v. Vidaurri, 166 S.W.2d 81, 140 
Tex. 138—Jacobs v. Chandler, Civ. 
App., 248 S.W.2d 825—Parr v. 
Ratisseau, Civ.App., 236 S.W.2d 
503—Payne v. Price, Civ.App., 203 
S.W.2d 544, error refused no re¬ 
versible error—^Williams v Pure 
Oil Co., Civ.App, 49 S.W.2d 846, 
affirmed 78 S.W.2d 929, 124 Tex. 
341. 

Act such as to put coteuaut on in¬ 
quiry 

Mere holding of possession by one 
tenant cannot be considered as ad¬ 
verse to the other until there is some 
act or conduct on his part which 
must give the other tenant notice 
that his title has been repudiated or 
Is disputed by tenant in possession, 
or there must be such conduct by ten¬ 
ant in possession as reasonably 
would put other tenant on inquiry. 
—Preston v. Preston, 207 P.2d 313, 
201 Okl. 655. 

Man of ordinary prudence 

Notice to tenants in common of 
hostile claim of cotenant in posses¬ 
sion of common property may be 
shown by such cotenant’s acts of 
such notorious and hostile character 
as would put man of ordinary pru¬ 
dence on guard, but acts reasonably 
consistent with .existence of title In 
his cotenants are insufficient.—^Unick 
V. St. Joseph Loan & Trust Co., 21 
N.W.2d 762, 146 Neb. 789. 

Buty to liive«tigate 

A claimant out of possession can¬ 
not sit by on discovering possession 
in another and assume that the per¬ 
son in possession is holding and 
claiming merely the remaining inter¬ 
est and, as such, occupying as co- 
tenants, but he must investigate.— 
Foote V. City of Chicago, 13 N.E.2d 
966, 368 Ill. 307. 
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charge the tenants out of possession with knowledge 
of the hostile claim.*^! Actual ouster is sufficient 
notice,as is a refusal by the tenant in possession 
of a demand for possession made by the tenant out 
of possession.'^S Making valuable improvements,^^ 
retaining all rents and profits,^5 or paying the tax¬ 
es^® by a tenant in long-continued and undisturbed 
occupancy, if with knowledge of his cotenants, may 
operate as notice of claim of ownership of the entire 
property, if done after the manner which obtains 
generally in cases where absolute ownership is 
asserted. 

Possession and uSe of the property which is not 
inconsistent with the cotenancy is not notice of an 
adverse claim and where the use of the premises 
by the occupying tenant for his own purposes is 
merely occasional,^^ or where the rent retained does 
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not exceed the taxes paid by him,^^ no inference 
of actual notice of claim of exclusive ownership to 
the cotenants out of possession can be made there¬ 
from. Where the cotenants^ knowledge, actual or 
constructive, is shown, their ignorance or mistake 
as to their rights will not axTect the operation of the 
statute in the absence of fraudulent concealment 
or misrepresentation.^0 Statutes requring smaller 
tracts of land surrounded by, or adjacent to, larger 
tracts to be separately fenced where the owner of 
the larger tract claims title to the smaller by adverse 
possession do not have reference to undivided inter¬ 
ests in land, since such an interest cannot be 
segregated by a fence.^^ 

Recording deed or probating will. Registration of 
a deed, being constructive notice of its existence and 
contents and of all other material facts which an 


41. Ala.—^Hames v. Irwin, 45 So 2d 
281, 253 Ala. 458—Swaftord v. 

Brasher, 22 So.2d 24, 246 Ala. 636 
—Ratlife V. Ratlife, 175 So. 259, 
234 Ala. 320. 

Cal.—Johns v. Scobie, 86 P.2d 820, 
12 Cal.2d 618, 121 A.L.R. 1404. 

Fla.—Cook V. Rochford, 60 So.2d 531. 

Ga,—Hardin v. Council, 38 S.E 2d 
648, 200 Ga, 822. 

Idaho,—Terry v. Terry, 213 P.2d 906, 
70 Idaho 161, 

Ill.—Burkholder v. Burkholder, 107 
N.E.2d 729, 412 Ill. 535—Dunlavy 
V. Lowne, 25 N.E.2d 67, 372 Ill. 
622. 

Ky.—Hannah v, Llttrell, 200 S.W 2d 
729, 304 Ky. 304—Warfield Natural 
Gas Co. y. Ward, 149 S W.2d 705, 
286 Ky. 73. 

Mo.—Mann v. Mann, 183 S.W.2d 667, 
368 Mo. 619. 

Neb.—Corpus Juris quoted In Unick 
V. St. Joseph Loan & Trust Co., 
21 N.W.2d 762, 754, 146 Neb, 789. 

N.J.—Heck V. Cannon, 95 A.2d 23, 24 
N.J.Super. 634. 

Tarbox v. Hulett, 75 N.Y.S.2d 
37, 272 App.Div. 633. 

S.C.—Wells V. Coursey, 15 S E.2d 752, 
197 S.C. 483. 

Tex.—Brum v. Vidaurri, 166 S.W.2d 
81, 140 Tex. 13 8—Bradshaw v. 

Holmes, Civ.App, 246 S.W.2d 296, 
error refused no reversible error— 
Parr v. Ratisseau, Civ.App., 236 
S.W. 2d 603, error refused no re¬ 
versible error—Fulcher v. Carter, 
Civ.App., 212 S.W.2d 603—Powe” 
V, Johnson, Civ.App., 170 S.W.2a 
273, affirmed Rancho Oil Co. v. 
Powell, 176 S.W.2d 960, 142 Tex. 
63—Mauritz v. Thatcher, Civ.App,, 
140 S.W.2d 303, error refused— 
Seibert v. Markham, Civ.App., 116 
S.W.2d 601, error refused—Wallis 
V. Longr, Civ.App., 76 S.W.2d 138, 
error refused—Burton v. Thornton, 
Civ.App., 67 S-W.2d 890, error dis¬ 
missed—Williams v. Pure Oil Co., 


Civ.App, 49 S.W.2d 846, affirmed 
78 S.W.2d 929, 124 Tex. 341. 

Wash.—McKnigrht v. Basilides, 143 
P2d 307, 19 Wash.2d 391. 

62 C.J. p 436 note 44. 

Mere possession of land by one of 
several cotenants thereof is not of 
itself notice to other cotenants of 
such possessor's adverse claim of 
title.—Brooks v. Shaw, Tex.Civ.App., 
159 S.W.2d 206, error refused. 
Possession in excess of deed 

Actual possession may supply no¬ 
tice of adverse possession as to addi¬ 
tional property beyond that described 
in a deed by a grantor who conveys 
a divided interest when he owns only 
an undivided interest.—^Parr v. Ra¬ 
tisseau, Tex.Civ.App., 236 S.W.2d 503, 
error refused no reversible error. 

42. Ala.—Hames v. Irwin, 45 So.2d 

281, 263 Ala. 458—Swafford v. 

Brasher, 22 So 2d 24, 246 Ala. 636. 

Ark.—Gibbs v. Pace, 179 S.W.2d 690, 
207 Ark. 199. 

Fla.—Cook V. Rochford, 60 So.2d 631. 
Ga.—^Erwin v. Miller, 46 S.E,2d 192, 
203 Ga. 68. 

Act sufficient to give notice 

Possession of one of tenants in 
common Is possession of all, and 
continues to be such until there is 
some act of ouster, sufficient in it¬ 
self to give notice that one in pos¬ 
session is claiming in hostility to, 
and not in conformity with, rights 
of others, having an interest in the 
property.—Gibbs v. Pace, 179 S.W.2d 
690, 207 Ark. 199—Elrod v. Elrod, 92 
S,W.2d 211, 192 Ark. 458. 

43. Ga.—Erwin v. Miller, 45 S.E.2d 
192, 203 Ga. 68—^Hardin v. Council, 
38 S.E.2d 549, 200 Ga, 822. 

better iguored 

Where person in possession of land 
ignored a letter from corporation in 
which ownership of an undivided 
interest in the land was claimed by 
corporation and arrangements for 

398 


division of land and hay were re¬ 
quested, corporation had notice that 
person in possession of land was 
making a claim hostile to that of cor¬ 
poration sufficient to start the run¬ 
ning of statute of limitations.—Bar- 
cus V. Galbreath, 207 P.2d 659, 122 
Mont. 537. 

44. Iowa.—Knowles v. Brown, 69 
Iowa 11. 

Ky.—May v. Chesapeake <& O. Ry. 
Co., 212 S.W. 131, 184 Ky. 493, 

45. Ark—Crain v. Word, 256 S.W. 
870, 161 Ark. 522. 

N.Y.—Berger v. Horsfleld, 176 N.Y, 
S. 854, 188 App.Div. 649. 

46. Ark.—^Avera v. Banks, 271 S.W. 
970, 168 Ark. 718. 

47. Ky.—Hannah v. Littrell, 200 S, 
W.2d 729, 304 Ky. 304. 

Purchase of tax title 

(1) Pact that cotenant purchased 
a tax title to the common property 
in his own name would be insuffi¬ 
cient to put his cotenants on notice 
that he was claiming the property 
adversely to them, since his pay¬ 
ment would be regarded as simply 
discharging the assessment and in¬ 
uring to the benefit of all cotenants, 
—Sperry v. Tolley, 199 F.2d 642, 114 
Utah 303. 

(2) Purchase of outstanding title 
in general see infra § 58 et seq. 

48. Iowa.—Curtis v. Barber, 108 N. 
W. 755, 131 Iowa 400, 117 Am.S.R. 
425. 

Md.—Ross V. Phillips, 129 A. 21, 148 
Md. 166. 

49. Iowa.—Curtis v. Barber, 108 N. 
W. 765, 131 Iowa 400, 117 Am S.R, 
425. 

50. Ark—^McKinney v. Beattie, 248 
S.W. 280, 157 Ark. 356. 

Neb.—Corpus Juris quoted in Unick 
v. St. Joseph Loau & Trust Co., 
21 N.W.2d 762, 754. 146 Neb. 789. 

51. Tex.—^Viduarri v. Bruni, Civ. 
App., 179 S.W, 2d SI 8, error refused. 
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inquiry thereby reasonably suggested would have 
disclosed, is constructive notice to cotenants out of 
possession of the adverse claim of a stranger where 
the deed from the cotenant in possession purports 
to convey to him the entire estate and he makes en¬ 
try and retains possession thereunder.^^ Qn the 
other hand, the recordation of a deed of the entire 
estate to a cotenant already in possession is not 
constructive notice to his cotenants that he is hold¬ 
ing adverselyS^ unless the circumstances are such as 
to charge the cotenants out of possession with 
knowledge that possession is being held under the 
deed and not as cotenant.^^ Probating a will mak¬ 
ing a tenant in common in possession general legatee 
and devisee is not constructive notice to cotenants 
that his possession thereafter is adverse.^^ 

Pleadingis, Notice of an adverse holding may be 
by pleadings in an appropriate action between the 
cotenants,^® but such notice may not arise from 
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pleadings in a case in which controverted questions 
of title could not be fully determined,and allega¬ 
tions in an answer by the claimant in partition are 
not notice to his cotenants made codefendants when 
it is not shown that they had knowledge of the filing 
of the answer and the suit was not tried.^^ Plead¬ 
ings in an action to which the cotenant was not 
party are not notice to him.^^ 

c. Duration and Continuity 

The ful! statutory period after the statute has begun 
to run, without interruption, and exclusive of the time 
during suspension of the statute, must elapse before 
title by adverse possession vests in a cotenant claiming 
the entire estate. 

The full statutory period after the statute has 
begun to run, without interruption, and exclusive 
of time during suspension of the statute, must 
elapse before title by adverse possession vests in the 
disseizor.^^ The statute starts running when co- 


52. Cal.—Johns v. Scobie, 86 P 2d 
820, 12 Cal.2d 618, 121 A.L.R. 1404. 
Miss.—^Davis v. Gulf Reflnmgr Co., 
32 So.2d 133, 202 Miss. 808, sug¬ 
gestion of error overruled 34 So.2d 
731, 202 Miss, 808. 

N M —Witherspoon v, Brummett, 17 6 
P.2d 187, 50 N.M. 303. 

SC.—Knotts V. Joiner, 69 S.E.2d 850, 
217 S.C. 99. 

Tex—Strong v. Garrett, 224 S.W.2d 
471, 148 Tex. 265—Jones v. Siler, 
100 SW2d 352, 129 Tex. 18—Parr 
V. Ratisseau, Civ.App, 236 S.W.2d 
503, error refused no reversible er¬ 
ror—^Allison V. Texas Co., Civ.App., 
161 S.W.2d 167—Buford v. Cole, 
Civ.App., 135 S.W.2d 145, error re¬ 
fused—Broussard Trust v. Perry¬ 
man, Civ.App., 134 S,W,2d 308, er¬ 
ror refused—Bordages v. Stanolind 
Oil & Gas Co.. Civ.App., 129 S.W. 
2d 786, error dismissed, judgment 
correct—^Hufflngton v. Doughtie, 
Civ.App., 113 S.W.2d 343. 

62 C.J. p 438 note 65. 

Wliere possesBlon Is uot taken un¬ 
der deed, the deed is not notice of an 
adverse claim.—Seawood v. Ozan 
Lumber Co., Ark., 252 S.'W.2d 829. 
Seed not delivered 

Fact that recorded deed good on 
its face had not been legally deliv¬ 
ered did not preclude deed from 
giving notice to grantee's cotenants 
of his hostile claim to lund involved. 
—^Johns v. Scobie, 86 P.2d 820, 12 
Cal.2d 618, 121 A,L.R. 1404. 

Qaltolalm deed by which owner of 
undivided interest in land conveyed 
all his right, title, and interest 
therein was not such an uncondition¬ 
al assertion of entire ownership of 
or dominion over the property as 
would impart constructive notice to 
grantor's cotenants that he was as¬ 
serting unauallfled claim of owner- 


! ship to the property.—^Hurst v. J. M. 
Griffin & Sons, 47 So.2d 811, 209 Miss. 
381. 

53. Ala.—Kelly v. Kelly, 35 So.2d 

686, 250 Ala. 664—Swafford v. 

Brasher, 22 So 2d 24, 246 Ala. 636— 
Saltsman v. Saltsman, 10 So 2d 752, 
243 Ala. 495—Ratliff v. Ratliff, 175 
So. 259, 234 Ala. 320. 

Cal—West V. Evans, 175 P.2d 219, 
29 Cal.2d 414. 

Idaho.—Terry v. Terry, 213 P.2d 906, 
70 Idaho 161. 

Tex.—King v. Hill, 172 S.W.2d 298, 
141 Tex. 294—Brooks v. Shaw, Civ. 
App„ 159 S.W.2d 206, error refused 
—Leverett v. Leverett, Civ.App., 59 
S.W,2d 252, error refused. 

62 C.J. p 438 note 57. 

54. Miss.—^Alewine v. Pitcock, 47 
So.2d 147, 209 Miss. 362. 

Tex.—Republic Production Co. v. 
Lee, 121 S.W.2d 973, 132 Tex. 254 
—Allison V. Texas Co., Civ.App., 
161 S.W.2d 167—Broussard Trust 
V. Perryman, Civ.App., 134 S.W.2d 
308, error refused, 

62 C.J. p 438 note 66. 

55. Ala.—Williams v. Massie, 102 
So. 611, 212 Ala. 389. 

General devise In. will probated in 
another county 

Where will of defendants’ prede¬ 
cessor in title did not dispose of 
specific property In which plaintiffs 
had an interest, but was a general 
devise o-f all of his property, and 
will was probated in county other 
than that in which disputed realty 
was situated and there was no re¬ 
cording of will in county where re¬ 
alty was situated, will was too gen¬ 
eral to constitute notice to plaintiffs, 
if their interest in disputed realty 
was being devised and did not con¬ 
stitute an ouster and devisees under 
will of defendants' predecessors held 
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as tenants in common with plam- 
tiffs.—Woods V. Richardson, 231 S.W. 
2d 340, 190 Tenn. 662. 

56. Va,—Baber v. Baber, 94 S.E. 209, 
121 Va. 740. 

57. N.Y.—Tarplee v. Sonn, 96 N.T.S. 
6, 109 App.Div. 241, 17 NT.T.Ann. 
Cas. 366. 

58. Ill.—Donason v. Barbero, 82 N. 
E. 620, 230 Ill. 138. 

59. Pa—Hanley v. Stewart, 39 A.2d 
323, 155 PaSuper, 535. 

60. tJ.S.—Saulesberry v. Maddix, C. 
C.A.Ky., 125 P.2d 430, certiorari 
denied 63 S Ct. 36, two cases, 317 
U.S. 643, 87 L.Ed. 618. 

Ga.—Ballenger v. Houston, 62 S.E.2d 
189, 207 Ga. 438. 

N.M.—Madrid v. Borrego, 221 P.2d 
1058, 64 N.M. 276. 

N.C.—Whitehurst v. Hinton, 61 S.E. 
2d 899, 230 N.C. 16—Winstead v. 
Woolard, 28 S.E.2d 607, 223 N.C. 
814—Stallings v. Keeter, 190 S E. 
473, 211 N.C. 298—Bailey v. How¬ 
ell, 184 S.E. 476, 209 N.C. 712. 

Pa.—Leibensperger v. Leibensperger, 
Com.PL, 41 Berks Co-. 261. 

Tex.—Bradshaw v. Holmes, Civ.App., 
246 S.W.2d 296, error refused no 
reversible error. 

62 C.J. p 439 note 67. 

Fossessioxi of condextmatloxL award 
Where land owned by tenants in 
common was condemned and entire 
award was wrongfully collected by 
one tenant's executors, the award 
was mere substitute for land, subject 
to the same rights of the parties 
inter sese, and right of the other 
tenants to claim their share against 
executors was governed by fifteen- 
year, not six-year, statute of limita¬ 
tions,—In re Levy's Estate, 8 N.Y.S. 
2d 868, 169 Misc. 785. 
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tenants out o£ possession are disseized^^ and have 
actual knowledge,or are charged with knowl¬ 
edge,^3 thereof. In the absence of ouster or its 
equivalent, the statute does not run against a tenant 
in common.Where a cotenant, because of an in¬ 
tervening life estate, is not entitled to possession, 
adverse possession will not run against him until 
the termination of the life estate entitling him to 
possession. 

Disability, General rules as to the effect of the 
legal disability of the owner and the running of 
the statute of limitations, discussed in Adverse 
Possession § 127, apply with respect to cotenants.^® 
In determining a question of disability one tenant in 
common cannot rely on the disability of another.®"^ 
A change in the statutes as to inheritance by aliens 
which is retroactive and removes a disability to in¬ 
herit, thus rendering several heirs of a decedent 
cotenants, does not affect the adverse holding of one 
of the heirs in possession at the time of its enact¬ 
ment claiming title in himself.^3 

A statute protecting an infant cotenant by provid¬ 
ing that an adverse holding must continue until the 
expiration of five years from the time at which he 
attains his majority has been held not to affect the 
question of notice of the adverse claim of the dis¬ 
seizor as constituting an ouster.On the other 
hand, it has been held that, where a cotenant was 


an infant of tender years, notice of a hostile claim 
cannot be given or imparted to him until he is cap¬ 
able in law of receiving it and there can be no¬ 
ouster as to him until such time.'^<^ Where an in¬ 
fant’s parent, under whom he claims, was living at 
the time of the ouster, and could have maintained 
an action to recover his interest in the land during 
his lifetime, the statute of limitations is not sus¬ 
pended during the minority of the infant.'^l 

Pendency of administration, A tenant in com¬ 
mon who has acquired his title by descent may be 
divested of his title through adverse possession by 
a cotenant during the pendency of proceedings in 

administration.'^^ 

Nonresident, A statute providing that the time 
during which defendant is a nonresident of a state 
shall not be included in computing the periods of 
limitations provided relating to actions to recover 
real property applies to an action against a cotenant 
holding title by adverse possession,^ 3 and this is 
true although defendant is in possession by ten- 
ant.*^^ 

Tacking possessions. Possession by those claim¬ 
ing under a disseizing tenant in common may be 
tacked to the disseizor’s possession so as to perfect 
title as against the cotenants disseized,'^5 subject to 
change in the statute requiring a more extended ad- 


Color of titld 

(1) Adverse possession, even under 
color of title, will not ripen title as 
against tenant in common short of 
twenty years.—^Williams v. Robert¬ 
son, 70 S.E.2d 692, 235 N.C. 478— 
Duckett V. Harrison, 69 S.E.2d 176, 
235 N.C. 145—^Ange v. Owens, 31 S.B. 
2d 521, 224 N.C. 514—Peel v. Calais, 
31 S E 2d 440, 224 N.C. 421—Parham 
V. Henley, 30 S.B 2d 372, 224 N.C. 405. 

(2) However, a deed from a stran¬ 
ger or one not connected with the 
cotenancy constitutes color of title, 
and cotenants are barred by seven 
years' adverse possession thereun- 
(je 3 ',__Perry v. Bossenger, 15 S.E.2d 
365, 219 N.C. 838. 

<3) In trespass to try title action, 
where plaintiffs claimed title to 
whole tract by adverse possession, 
but deeds in question each gave 
plaintiffs’ predecessor in title only 
undivided one-half Interest in tract, 
five-year statute of limitation was 
not applicable.—Jacobs v. Chandler, 
Tex.Civ.App., 248 S.W.2d 825. 

Break in chain of title 

Where deeds from defendants' 
predecessor conveyed only a one-half 
undivided interest to plaintiffs' pred¬ 
ecessor in title, break in chain of 
title made three-year statute of ad- 
verse possession inapplicable.—Ja¬ 
cobs V. Chandler, supra. 


61. Iowa—Lynch v. Lynch, 34 N.W. 
2d 485, 239 Iowa 1246. 

Keb.-—Unick v. St. Joseph Loan & 
Trust Co., 21 N.W.2d 752, 146 Neb. 
789. 

Tex.—Orr v. Armstrong, Civ.App., 
81 S.W.2d 710. 

62 C.J. p 439 note 68. 

62. Ark.—Jones v. Morgan, 121 S.W. 
2d 96, 196 Ark. 1163. 

Miss.—Smith v. Smith, 62 So.2d 1, 
211 Miss. 481. 

Or.—Enyart v. Merrick, 34 P.2d 629, 
148 Or. 321. 

62 C.J. p 439 note 69. 

63. Cal.—^Johns v. Scobie, 86 P.2d 
820, 12 Cal.2d 618, 121 A.L.R. 1404. 

Ill.—Burkholder v. Burkholder, 107 
N.E.2d 729, 412 Ill. 536. 

Miss.—Smith v. Smith, 52 So.2d 1, 
211 Miss. 481. 

Okl.—Moore v. Slade, 147 P.2d 1006, 
194 Okl. 143. 

Utah.—Sperry v. Tolley, 199 P.2d 
642, 114 Utah 303. 

62 C.J. p 439 note 70. 

64 . Ill. — ^Foote V. City of Chicago, 
13 N.E.2d 966, 368 Ill. 307. 

Ind.—^Hare v. Chisman, 101 N.E.2d 
268, 230 Ind. 333. 

Qljl.—Ludey v. Pure Oil Co., 11 P.2d 
102, 157 Okl. 1. 

Tenn.—^Woods v. Richardson, 231 S. 

W.2d 340, 190 Tcnn. 662. 

62 C.J. p 439 note 71. 
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65. Ala.—^Ratliff v. Ratliff, 175 So. 
259, 234 Ala. 320. 

Mass.—Deans v. Eldredge, 106 N.E, 
449, 217 Mass. 583. 

66. Ala—^Ratliff v. Ratliff, 175 So. 
259, 234 Ala. 320. 

67. Va.—Merryman v. Hoover, 69 S. 
E. 483, 107 Va. 485. 

62 C.J. p 440 note 74. 

68. Iowa.—^Hanson v. Gallagher, 134 
N.W. 421, 154 Iowa 192. 

69. Cal.—Akley v. Bassett, 209 P. 
576, 189 Cal. 625. 

70. Or—^Northrop v. Marquam, 18 
P. 449, 16 Or. 173. 

62 C,J. p 440 note 81. 

71. Cal.—^Alvarado v. Nordholt, SO 
P. 211, 95 Cal. 116. 

72. Cal.—Smith v. Barrick, 182 P. 
56, 41 Cal.App. 28. 

73. Cal.—‘Akley r. Bassett, 209 F. 
676, 189 Cal. 626. 

Iowa.—Stern v. Selleck, 141 N.W. 
461, 136 Iowa 291. 

74^ Iowa.—Stern v. Selleck, supra. 

75. Neb.— Corpus Juris cited lu 

Unick V. St. Joseph Loan & Trust 
Co., 21 N,W.2d 752, 766, 146 Neb. 
789. 

62 C.J. p 441 note 97* 
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verse possession where the first disseizor^s right of 
prescription had not become complete when the 
amendatory act was passedJ^ Jn order that posses¬ 
sion of successive occupants may be tacked, it is 
essential that the possessions of both occupants 
should have been adverse,*^7 ^^d that privity, either 
of contract, estate, or blood, should exist between 
them, as in case of a testator and devisee of the 
disseized premises*^^ or ancestor and heir;'^^ and, 
where the subject of grant by a first disseizor was 
not the disseized Jand, there can be no tacking of in¬ 
terest therein.^^^ 

Interruption. The adverse possession of a tenant 
in common is arrested or interrupted by acts on his 
part in recognition of the title of his cotenants,^^ 
as by his joining with them in an option for a min¬ 
ing lease but it is not interrupted by a mere offer 
on the part of his cotenants to sell him their interest 
in the property and a refusal by him to purchase 
without express repudiation of their claim,^3 qj- by 
failure to object to occupancy of open and unin¬ 
closed land for pasturage during the grazing sea¬ 
son by the cattle of the grantee of another coten- 
ant,^^ or by an offer of settlement with a grantee 
of another cotenant when made as an offer to buy 
peace and not in recognition of a hostile title.^^ 

The continuity of the disseizor's possession is not 
broken by various acts of trespass of others, includ¬ 
ing cotenants, not done with the purpose of asserting 
a right or in any way hostile or inconsistent with 
his possession.86 Where the adverse claimant in a 
statutory action to determine title asserted sole own¬ 
ership, his possession is not interrupted by cross 
bills none of which had for their object the re¬ 
covery of the land or possession of it^*^ The fact 
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that the adverse claimant presented a quitclaim deed 
to the ousted cotenant asking him to sign it, but 
without an offer to purchase or acknowledgment of 
the cotenancy, does not terminate the hostile char¬ 
acter of the possession.ss A mere purchase of an 
adverse title from a cotenant is not a waiver of a 

disseizin.S9 

A judgment declaring the parties cotenants inter¬ 
rupts the adverse possession of one of the tenants. 
Mere verbal protests and statement by the ousted 
tenant are insufficient to interrupt the adverse pos¬ 
session.^^ The vesting of title to the property in the 
state as the result of default in the payment of 
taxes has been held to stop the running of the stat¬ 
ute of limitations.^^ ji bas been held that the 
period of adverse possession ends when the owner 
out of possession dies, and the one in possession be¬ 
comes by inheritance a tenant in common with 
others of the interest of the deceased person, and 
that in such case a full new period must elapse be- 
more a title based on adverse possession may be 
claimed.^ ^ 

Survivorship. A sole survivor of joint dis¬ 
seizors in common entitled to the disseized land be¬ 
comes solely entitled thereto,®^ and the disseizee’s 
right of entry is unimpaired by death of a joint 
disseizor under a statute providing that a dis¬ 
seizee's right of entry shall be barred by death of 
a disseizor while seized and descent of his estate to 
his heirs.^-5 

Abandonment by part of number. If any dis¬ 
seizors less than the whole number in possession 
abandon the land, the abandonment inures to the 
benefit of those remaining in possession and not of 
the disseizees.^® 


76. Miss.—^VYilsan v. Williams, 52 
Miss. 487. 

77. La.—Satcher v. Radeslch, 96 So, 
36, 163 La. 468. 

62 C J. p 441 note 99. 

78. Ind.—^Keyser v. Brown, 138 N.E. 
614, 80 Ind.App. 504. 

79. Md.—Sowers v. Keedy, 109 A. 
143, 135 Md. 448. 

S.C.—Wells V. Coursey, 15 S.E.2d 
762, 197 S.C. 483. 

80. La.—Sibley v. Pierson, 51 So, 
502, 125 La. 478. 

62 C.J. p 441 note 4. 

81. Ky.—Whinery v. Crawford, 116 
S.W.2d 631, 273 Ky. 826. 

Tenn.^—Zuccarello v. Erwin, 2 Tenn. 
App. 491. 

62 C.J. p 440 note 84. 

82. Mich,—^Donobue v, Vosper, 165 
«6 C.J.S.—26 


N.W. 407, 189 Mich. 78, affirmed 
37 S.Ct. 350, 243 US. 59, 61 L Ed. 
592. 

83. Tex.—Clayton v. Humble Oil & 
Refining’ Co., Civ. App., 291 S.W. 
697. 

84. Nev.—O'Banion v. Simpson, 191 
P, 1083, 44 Nev. 188. 

85- Nev.—O’Banion. v. S'impson, su¬ 
pra. 

86. Ccmn—^Lucas v. Perris, 112 A. 
166, 96 Conn. 619. 

87. Mo.—Peper v. St. Louis Union 
Trust Co., 219 S.W. 942, 281 Mo. 
662. 

88. Cal.—^Unger v. Mooney, 63 Cal. 
686, 49 AmR. 100. 

89. Ohio —^Barr v. Chapman, 11 
Ohio Dec., Reprint, 862, 30 Cinc.L. 
Bpl. 264, affirmed 1 Ohio Cir.Dec. 
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546, 2 Ohio Cir.Ct. 387, 27 Cinc.L. 
Bui. 392. 

90. U.S.—Moore v. Harjo, G.C.A.Okl, 
144 F.2d 318. 

91. Miss —^Ferguson v. Chancellor, 
40 So.2d 275, 206 Miss. 618, fol¬ 
lowed in 40 So.2d 279. 

92- Miss.—Smith V. Smith, 62 So. 2d 
1, 211 Miss. 481. 

93. N.C.—^Wilson v. Wilson, 74 S.E. 
2d 704, 237 N.C. 266—Battle v. Bat¬ 
tle, 70 N.E 2d 492, 235 N.C. 499. 

94- Hawaii.—Kauhikoa v. Hobron, 5 
Hawaii 491. 

Mass.—^Allen v. Holton, 20 Pick. 468. 

95. Mass.—Putney v. Dresser, 2 
Mete. 683. 

96. Mass.—^Allen v, Holton, 20 Pick. 
468. 
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§§ 39-40 TENANCY IN COMMON 

^ 39. - Waiver or Abandonment of Title 

Acquired 

A title to the entire estate once acquired by a co- 
tenant by adverse possession is not affected by his sub¬ 
sequent offer to buy his cotenant's claim. 

A title to the entire estate once acquired by a 
cotenant by adverse possession is not affected by a 
subsequent offer by the disseizor to buy in a hostile 
claim,97 or by acts and declarations recognizing the 
former cotenancy,^^ such as admissions relating to 
the disseized land contained in a deed to other 
property,^ ^ or in a letter seeking information from 
the disseized tenants thought to be necessary to 
remove a supposed defect from the titleA 

§ 40 . - Evidence 

The burden is on a cotenant claiming the entire 
property by adverse possession to establish his claim by 
clear and convincing evidence. 

A tenant in common claiming the entire estate by 
adverse possession has the burden of proving his 
claim,2 and on him rests the burden to overcome the 
presumption that his possession is also the posses¬ 
sion of his cotenants.3 He must show every element 
necessary to constitute a title under the statute of 
limitations, the circumstances constituting the orig¬ 
inal ouster,^ notice to the cotenants or facts charg¬ 
ing them with knowledge of the adverse claim,^ and 
the continued adverse possession for the statutory 
period.® 

Presumptions. The presumption, discussed supra 
§ 26, that a tenant in common in possession of the 
whole property is keeping possession not only for 
himself but also for his cotenants according to their 


respective interests, obtains where the circumstances 
surrounding the possession are consistent with such 
presumption ;7 and a grantee under a deed not 
reciting the interest conveyed -from a cotenant is 
presumed to have entered as a cotenant in recogni¬ 
tion of the cotenancy.® There may be, nevertheless, 
circumstances under which a presumption of ad¬ 
verse holding will arise, as where one tenant in com¬ 
mon enters upon the entire estate, improves it, 
takes profits, pays taxes, and claims the whole for 
more than the period of limitations,^ where one ten¬ 
ant holds possession under a claim of entire owner¬ 
ship and the cotenant has knowledge of the claim, 
where he enters under a mortgage and retains ex¬ 
clusive possession after maturity for the statutory 
period,where he enters into possession of his 
ancestor’s land with his consent and after his death 
retains exclusive possession as against the other 
heirs for the statutory period,i^ or where he sells 
the entire property to another and the grantee takes 
possession under the deed.i^ a cotenanfs grantee 
of the entire estate is presumed to enter under the 
title which his deed purports to convey both as to 
the extent of the land, and nature of the interest;!^ 
and it has been held that very long undisturbed pos¬ 
session by a cotenant may give rise to a presumption 
of ouster,!5 particularly under a statute providing 
that a presumption of adverse holding arises after 
twenty years’ continuous sole possession.!® The 
purchase of the interest of a cotenant has been 
deemed to be recognition of the rights of the other 
cotenants,17 and the good faith of one purchasing 
the entire title from a tenant in common has been 
presumed.!® 


97. Cal.—^Frick v. Sinon, 17 P. 439, 
75 Cal. 337, 7 Am.S.R. 177. 

62 C.J. p 442 note 23. 

93. Tex—Bruni v. Vidaurri, 166 S. 

VV.2d 81, 140 Tex- 138. 

62 C.J. p 442 note 24. 

99. N.T.—Cole v. Lester, 96 N.T.S 
67, 48 Misc. 13, affirmed 109 N.Y S. 
1127, 125 AppDiv. 899, affirmed 95 
N.E. 1126, 201 N.T. 676. 

1. Va—Cochran v. Hiden, 107 S.E. 
708, 130 Va. 123. 

•a, Ga —^Brwin v. Miller, 45 S.E 2d 
192, 203 Ga. 58—^Harris v. Mande- 
ville, 24 S.E.2d 23, 195 Ga. 251. 
Minn.—^Hoverson v. Hoverson, 12 N. 

W.2d 601, Z16 Minn. 228. 

N.C.—Lewis v. Lewis, 139 S.E. 772, 
194 N.C. 406. 

Pa.-—Hanley v. Stewart, 39 A.2d 323, 
155 Pa.Super. 535. 

Tex.—Jacobs v, Chandler, Clv.App., 
248 S.W.2d 825. 

3. N.C.—Mott V, Carolina Land, etc., 
Co., 60 S.E. 423, 146 N.C. 626. 

62 C.J. p 442 note 29. 


4. Ga,—Erwin v. Miller, 45 S.B.2d 
192, 203 Ga. 58—^Hardin v. Council, 
38 S.E.2d 649, 200 Ga. 822. 

62 C.J. p 442 note 30. 

5. Tex.—Avant v. Poteet, Civ.App., 
95 S.W,2d 741. 

62 C.J. p 442 note 31. 

e. Ky.—May v. Chesapeake & O. Ry. 

Co., 212 S.W. 131, 184 Ky. 493. 

Tex.—Plemingr v. Canterbury, Civ. 
App., 237 S.W. 366. 

7. Ark,—Beattie v. McKinney, 254 S. 
W. 338, 160 Ark. 81. 

62 C.J. p 442 note 36. 

8. Ark.—^Wilson v. Storthz, 175 S.W. 
46, 117 Ark. 418. 

9. Mass.—^Nickerson v. Nickerson, 
126 N.E. 834, 235 Mass. 348. 

Neb.—Severson v. McKenzie, 241 N. 
W. 774, 122 Neb. 827. 

10. Iowa.—^Lynch v. Lynch, 34 N.W. 
2d 485, 239 Iowa 1245. 

11. N.C.—Crews v. Crews, 136 S.E. 
784, 192 N.C. 679. 

13, N.T.—Janes v. Janes, 191 N.T. 
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S. 508, 116 Misc, 726, affirmed 190 
N.T.S. 932, 191 N.Y.S. 932, 199 App. 
Div. 912. 

13. Kan.—Farmers State Bank of 
Clay Center v. Lanning:, 174 P.2d 
69, .162 Kan 95. 

Or.—Crowley v. Grant, 127 P. 28, 63 
Or. 212. 

14. Ala.—Elsheimer v. Parker Bank 
& Trust Co., 185 So. 385, 237 Ala. 
24. 

Hawaii.—^Victoria Ward, Limited, v. 
Zion Securities Oorp., 36 Hawaii 
614. 

62 C.J. p 442 note 43. 

15. Iowa.—Sagren v. Gudmanson, 145 
N.W. 964, 164 Iowa 440. 

62 C.J. p 442 note 44. 

16- N.C.—Jester v. Davis, 13 S.E. 
908, 109 N.C. 458. 

62 C.J. p 443 note 45. 

17- Miss.—^Hurst v. J. M. Griffin & 
Sons, 46 So.2d 440, 209 Miss, 381, 
suggestion of error overruled 47 
So.2d 811, 209 Miss. 381. 

18* Ill.—^Whittington v. Cameron, 62 
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Admissibility, General rules apply as to the ad¬ 
missibility of evidence with respect to the adverse 
possession of a tenant in common.^® Adverse pos¬ 
session of a tenant in common may be shown by 
proof of his acts in the exercise of his claimed rig-hts 
of ownerships0 if done after the cotenants’ rights to 
possession have accrued,si or of facts showing that 
his possession was open and notorious,S2 continu¬ 
ous,S3 .and hostile,S4 -with notice,S5 and by proof 
of the circumstances connected with the execution 
of the deed under which claimant holds.S3 An ac¬ 
knowledgement of the cotenancy after the statutory 
time has run is evidence that possession was not 

adverse.S7 

Weight and sufficiency. Although it has been 
held that a cotenant may establish his title to the 
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entire estate by adverse possession by a mere pre¬ 
ponderance of evidence,S8 it has also been held that 
adverse possession must be established by clear and 
convincing evidence,^^ and that stronger and clearer 
evidence is required to establish the adverse posses¬ 
sion of a cotenant than is required to establish ad¬ 
verse possession generally,30 and the rule has been 
applied with respect to an issue of ouster.31 Ad¬ 
verse possession may be established by parol evi¬ 
dence's or by evidence that is circumstantial in its 
nature.33 The fact that a deed to the entire estate 
by a cotenant was without covenants is not sufficient 
to charge the grantee with knowledge of the co¬ 
tenancy. 34 In particular cases, the evidence has 
been held sufficient to establish a cotenant’s claim 
to the entire estate by adverse possession,35 or has 
been held insufficient to establish such a claim.33 


NT.ESa 134, 385 Ill. 99, 150 A.L.R. 
551. 

19. Ark.—Stephens v. Ledgrerwood, 
226 S.W.2d 587, 216 Ark. 404. 
ao. Tex.—Moore v. Knight, 94 S W. 

M 1137, 127 Tex. 610, 

62 C.J. p 443 note 47. 

21. Ohio.—^Ferenbaugh v. Peren- 
baugh, 136 N.E. 213, 104 Ohio St 
556. 

22 . Tex.—Moore v. Knight, 94 S.W. 
2d 1137, 127 Tex. 610. 

62 C.J. p 443 note 49. 

23. Tex—Tompkins v. Hooker, Civ. 
App., 226 S.W. 1114, reheard 229 
S.W. 351. 

62 C.J. p 443 note 50. 

24. Ky.—Bailey's Widow and Heirs 

V. See, 219 S.W. ,1061, 187 Ky. 596. 
62 C.J. p 443 note 61. 

A partition, of land by tenants in 
common to exclusion of a cotenant, 
even though record thereof was in¬ 
sufficient to give notice to excluded 
cotenant, may be proved as an act 
manifesting intention on part of par¬ 
ticipating cotenant to oust other co- 
tenant or repudiate tenancy relation¬ 
ship with him.—Republic Production 
Co. V. Lee, 121 S.W.2d 973, 132 Tex. 
254. 

Claim to property 

Exclusion of testimony that de¬ 
ceased cotenant had never claimed 
entire tract constituted reversible 
error.—^Avant v. Poteet, Tex.Civ.App., 
95 SW.2d 741. 

25. Tex.—Moore v. Knight, 94 S.W. 
2d 1137, 127 Tex. 610. 

26. Vt.—^Waterman v. Moody, 103 A. 
325, 92 Vt. 218. 

62 C.J. p 443 note 62. 

27. Tex.—Bruni v. Vidaurri, 166 S. 

W. 2d 81, 140 Tex. 138. 

23. Ill.—Peabody v. Burri, 99 N.E. 
690, 256 Ill. 692. 


23. Ky.—Barnett v. Barnett, 142 S 
W.2d 975, 283 Ky. 710 
Mich.—Taylor v. S. S. Kresge Co., 40 
ISr.W.2d 636, 326 Mich. 580. 

Miss—^Hurst v- J. M. Griffin & Sons, 
46 So 2d 440, 209 Miss. 381, sugges¬ 
tion of error overruled 47 So.2d 811, 
209 Miss 381—Fox v. Wilkins, 28 
So.2d 577, 201 Miss. 78. 

Doubts resolved agaixxst ouster 
Mich.—Taylor v. S. S. Kresge Co., 
40 N.W.2d 636, 326 Mich. 580. 
Exacting evidence 

Possession of one cotenant is pos¬ 
session of all, and, in an action by 
one cotenant against the other co- 
tenants to quiet title, exacting evi¬ 
dence in the proof of adverse pos¬ 
session is necessary, carrying with it 
the requirement that every element 
to constitute such adverse possession 
must be clearly shown.—Rose v. 
Roso, 204 P.2d 1075, 119 Colo. 473. 

30. U.S—Cliett V. Scott, D.C.Tex, 
103 F.Supp. 440. 

Ill.—Dunlavy v. Lowrie, 25 NE.2d 
67, 372 Ill. 622. 

R.I.—City of Providence v. Devine, 
192 A. 212, 58 R.I. 204. 

31. U.S—^Ryerson v. Morris & E. R. 
Co., D.C.N.J., 53 F.Supp. 713. 

Del —Smith v. Lemp, 63 A.2d 169, 31 
Del.Ch. 1. 

32. Iowa.—^Blankenhorn v. Lenox, 98 
NT.W. 656, 123 Iowa 67. 

62 C.J. p 444 note 56. 

33- Tex.—Warren v. Roberson, Civ. 

App., 129 S.W.2d 432. 

62 C.J. p 444 note 68. 

34. U.S.—U. S. V. 13,266.53 Acres of 

Land in Burlington and Ocean 
Counties, D.C.NT.J., 63 F.Supp. 305. 

35- Ala.—^Allison v. Owens, 27 So.2d 
785, 248 Ala. 412—Black v. Black, 
172 So, 276, 233 AJa. 425. 

Ark.—Stephens v. Ledgerwood, 226 
S.W.2d 687, 216 Ark. 404—Hildreth 
V. Hildreth, 196 S.W.2d 353. 210 
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Ark. 342—Toomer v. Murphy, 129 
S.W 2d 937, 198 Ark. -610. 

Cal —^Zolezzi v. Michel is, 195 P.2d 
'835, 86 Cal.App 2d 827. 

Del'—Smith v. Lemp, 63 A.2d 169, 31 
Del.Ch. 1. 

Iowa.—Lynch v. Lynch, 34 Nr.W.2d 
485, 239 Iowa 1245. 

Miss—Alewine v Pitcock, 47 So.2d 
147, 209 Miss. 362. 

Keb.—Unick v. St. Joseph Loan & 
Trust Co, 21 N.W.2d 752, 146 Neb. 
789. 

N.C—Gray v. Duke Power Co, 67 S. 
E 2d 316, 231 N.C 423. 

Okl.—Preston v. Preston, 207 P.2d 
313, 201 Okl. 555. 

Pa.—Smith V, Kingsley, 200 A. 11, 331 
Pa 10. 

Tex.—Republic Production Co. v. 
Lee, 121 S.W.2d 973, 132 Tex. 254 
—Moore v. Knight, 94 S.W,2d 1137, 
127 Tex. 610—Bradshaw ir. Holmes, 
Civ.App., 246 S.W.2d 296, error re¬ 
fused no reversible error—^Haynes 
V. Vermillion, Civ.App., 242 S W.2d 
444, error refused no reversible 
error—-Field v. Sosby, Civ.App., 226 
iS.W 2d 484, error refused—Brown 
v. Phillips Petroleum Co., Civ.App., 
144 S.W.2d 358—Warren v. Rober¬ 
son, Civ.App., 129 S.W.2d 432— 
Williams v. Pure Oil Co., Civ App., 
49 S.W.2d 846, affirmed 78 S W-2d 
929, 124 Tex. 341. 

Va.—Shenandoah Nat. Bank of Wood- 
stock V. Burner, 186 S.E. 92, 166 Va, 
690. 

Wyo.—^Andersen v. Griffeth, 254 P.2d 
1001—Black V, Beagle, 139 P.2d 439, 
59 Wyo. 268, 148 A.L R. 243, re¬ 
hearing denied 140 P.2d 694, 69 
Wyo. 268. 

62 C.J. p 443 note 54 [a]. 

36 . U.S.—^U. S. V. 12,918.28 Acres of 
Land in Webster Parish, D.C La., 
61 F.Supp. 645, affirmed, C.C.A, 
Crichton v. Saucier, 159 F.2d 303. 

Ark.—Gibbs v. Pace, 179 S.W.2d 690, 
207 Ark. 199. 



§§ 40-41 TENANCY IN COMMON 

There have also been adjudications as to the suffi¬ 
ciency of the evidence with respect to particular 
•elements of adverse possession or other matters in 
issue-^*^ 

§ 41. - Questions of Law and Fact 

Where the evidence is conflicting, adverse possession 
and ouster are questions for the jury. 

Questions as to whether or not acts of tenants in 
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common amounted to a disseizin of their cotenants 
so as to start the operation of the statute of limita¬ 
tions,whether possession was adverse,and 
whether title was acquired by adverse possession^o 
are questions of law for the court where the evi¬ 
dence is undisputed or the elements going to make 
up adverse possession are not in evidence. Where 
the evidence as to the facts relating to ouster^l or 
to adverse possession,or to the different elements 
thereof,is conflicting, it is properly submitted to 


Cal.—West V. Evans, 175 P 2d 219, 
29 Cal.2d 414—Palm v. Sweitzer, 
65 P.2d 351, 8 Cal.2d 329—Hebert v. 
Miller, 210 P.2d 251, 94 Cal.App 2d 
211 . 

iGa—^Erwin v. Miller, 45 S.E.2d 192, 
203 Ga. 58. 

Idaho.—Terry v. Terry, 213 P.2d 906, 
70 Idaho 161. 

Ill.—Clarke v. Clarke, 183 N.E. 13, 
349 Ill. 642. 

Kan.—Schwab v. Wyss, 12 P.2d 719, 
136 Kan. 54. 

JCy.—Cary-Glendon Coal Co. v. War¬ 
ren, 198 SW.2d 499, 303 Ky. '846— 
Harnett v. Barnett, 142 S.W.2d 975, 
283 Ky. 710. 

Xia.—Sanders Be Hart v. Continental 
Land & Fur Co., 17 So.2d 827, 206 
La. 569. 

Minn.—Hoverson v. Hoverson, 12 N. 

W.2d 501, 216 Mmn. 228. 

Miss.—^Kramer v. Moore, 54 So.2d 
405, 212 Miss. 275—Quarles v. 

'Quarles, 49 So.2d 810, 210 Miss. 493 
—^Hurst V. J. M. Griffin & Sons, 
46 So.2d 440, 209 Miss. 381, sugges¬ 
tion of error overruled 47 So.2d 
811, 209 Miss. 381—Pox v. Wilkins, 
28 So 2d 577, 201 Miss. 78—Elmer 
V. Holmes, 199 So. 84, 189 Miss. 
785. • 

"Mont.—Le Vasseur v. Roullman, 20 
P.2d 250, 93 Mont. 662. 

Isr.C.— Bailey v. Howell, 184 S.E. 476, 
209 N.C. 712. 

Pa—Hanley v. Stewart, 39 A.2d 323, 
155 Pa.Super. 535. 

S.C.—Brevard v. Fortune, 69 S.E.2d 
356, 221 S.C. ,117. 

Tex.—Bruni v. Vidaurri, 166 S.W.2d 
81, 140 Tex. 138. 

Va.—Braxton v. Phipps, 33 S.E-2d 
650, 183 Va. 771. 

62 C.J. p 443 note 64 [b]. 

37- Ark.—Stephens v. Ledgerwood, 
226 S.W.2d 587, 216 Ark. 404. 

Pa.—Smith v. Kingsley, 200 A. 11, 
331 Pa. 10. 

62 C.J. p 443 note 55. 

• Ouster 

(1) Evidence held sufhcient to 
prove ouster. 

Pa.—Smith v. Kingsley, supra. 

K.I.—City of Providence v. Devine, 
192 A. 212, 58 R.I. 204. 

.62 C.J. p 443 not© 56 [a]. 

(2) Evidence held insufficient to 
Iprove ouster* 


Ark.—Zackery v. Warmack, 212 S.W 
2d 706, 213 Ark. 808. 

Ga.—Erwin v. Miller, 45 S.E.2d 192, 
203 Ga. 58. 

Ind.—Hare v. Chisman, 10,1 N.E.2d 
268, 230 Ind. 333. 

62 C J. p 443 note 56 [b]. 

Exclusive possession 

Evidence held insufficient to estab¬ 
lish exclusive possession.—Alexander 
Co. V. First Hat. Bank, Tex.Civ.App., 
123 S.W.2d 90’8. 

Hostile possession 

<1) Evidence held sufficient to 
prove possession hostile. 

Conn.—^Hagopian v. Saad, 199 A. 433, 
124 Conn 256. 

Tex.—^Kouri v. Kelton, Civ.App., 178 
S.W.2d 712—Huffington v. Dough- 
tie, Civ.App., 113 S.W.2d 343. 

62 C.J. p 443 note 55 [ej. 

(2) Evidence held insufficient to 
prove possession hostile. 

Ala.—^Hames v. Irwin, 46 So.2d 281, 
253 Ala. 468. 

Ark.—Franklin v. Hempstead Coun¬ 
ty Hunting Club, 228 S.W.2d 65, 
216 Ark. 927. 

Tex.—Fulcher v. Carter, Civ.App., 212 
S.W.2d 603—Lyons v. Pullin, Civ. 
App., 197 S.W.2d 494, error refused 
no reversible error. 

62 C.J. p 443 note 56 [f]. 

Hotioo 

(1) Evidence held sufficient to 
show notice of adverse possession. 
Cal.—^Ward v. City of Monrovia, 108 

P.2d 426, 16 Cal 2d 815. 

Kan.—Farmers State Bank of Clay 
Center v. Banning, 174 P.2d 69, 162 
Kan. 95. 

Ky.—^Newell v. Louisville Fire Brick 
Works, 251 S.W.2d 849—Whinery 
V. Crawford, 116 S.W.2d 631, 273 
Ky. 326. 

Miss,—^McDonald v, Roberson, 38 So. 

2d 189, 204 Miss. 737. 

Neb.—^Unick v. St. Joseph Loan & 
Trust Co., 21 N.W.2d 762, 146 Neb. 
789. 

Tenn.—Scruggs v. Baugh, 3 Tenn. 
App. 266. 

Tex.—Moore v, Knight, 94 S.W.2d 
1137, 127 Tex. 610—Payne v. Price, 
Civ.App., 203 S.W.2d 544, error re¬ 
fused no reversible error. 

(2) Evidence held insufficient to 
prove notice. 


Ark.—Smith v. Kappler, 246 S.W.2d 
809. 220 Ark. 10. 

Cal—^Nelson v. Sweitzer,* 71 P.2d 
85, 22 Cal.App.2d 382. 

Ky—Flanery v. Greene, 158 S.W.2d 
413, 289 Ky. 244. 

Tex —Crosby v. Hughes, Civ.App,, 
212 S.W.2d 513. 

62 C.J. p 443 note 65 [i]. 

Payment of taxes 

Evidence held insufficient to estab¬ 
lish payment of taxes.—Harlan v. 
Douthit. 39 NE.2d 345, 379 Ill. 16. 
Color of title 

Evidence held insufficient to estab¬ 
lish color of title.—Rose v. Roso, 204 
P.2d 1075, 119 Colo. 473. 

Execution of hundred-year lease by 
alleged cotenant as owner justlfled 
inference that execution of lease was 
a hostile act which would start stat¬ 
utory adverse period running against 
any one else claiming an interest.— 
Smith V. Kingsley, 200 A. 11, 331 Pa 
10 . 

38. Mo.—Hendricks v. Musgrove, 81 
S.W. 1265, 183 Mo. 300. 

39. Ala—Inglis v. Webb, 23 So. 126, 
117 Ala. 387. 

Ga.—Morris v. Davis, 76 Ga, 169. 

40. Tex.—Bordages v. Stanolind Oil 
& Gas Co, Civ.App,, 129 S.W.2d 
786, error dismissed, judgment cor¬ 
rect, 

41. Ga.—Chambers v. Schall, 70 S.E. 
2d 463, 209 Ga. 18. 

Ind.—Hare v. Chisman, 101 N.B.2d 
268, 230 Ind. 333. 

62 C.J. p 444 note 62. 

42. U.S.—Ryerson v. Morris & E. R. 
Co., D.C.N.J., 63 F.Supp. 713. 

Mo.—Mann v. Mann, 183 S.W.2d 667, 
353 Mo. 619. 

N.C.—Stallings v. Keeter, 190 S.E. 
473, 273 N.C. 298. 

Tex.—Bruni v. Vidaurri, 166 S.W.2d 
81, 140 Tex. 138—Condra v. Gro¬ 
gan Mfg. Co., Civ.App., 228 S.W. 
2d 688, affirmed 233 S.W.2d 666, 149 
Tex. 380—McKenzie v. Grant, Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

62 C.J. p 444 note 63. 

43. Tex.—^Kourl v. Kelton, Civ.App., 
178 S.W.2d 712. 

62 C.J, p 444 note 64^ 
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a jury, or is to be determined by the court sitting 
as the trier of the facts.'^^ Whether a lease, proved 
to be executed with the knowledge of a tenant in 
common of the demised property, was executed ad¬ 
versely or merely for the purposes of convenience 
of the parties is properly submitted to a jury, and 
if the evidence on that point is conflicting the find¬ 
ing of the jury thereon is conclusive.'^S So also, 
the question of tenancy under an agreement is for 
the jury where the agreement is so ambiguous in 
itself that parol testimony must be had with respect 
thereto.'^® 

§ 42. - Verdict and Findings 

A finding which omits or denies the existence of an 
element necessary to constitute adverse possession will 
not support a judgment In favor of a cotenant claiming 
the entire property by adverse possession. 

A finding which omits or denies the existence of 
one or more of the elements necessary to constitute 
adverse possession will not support a judgment in 
favor of the cotenant claiming title to the whole 
property by adverse possession.'^'^ A finding that 
plaintiff demanded of his cotenant to be let into 
immediate possession and that the cotenant refused 
is not a finding of ouster in absence of a finding 
as an established fact that the cotenant had an 
intent to oust. 

§ 43. Presumption of Lost Grant 

A presumption of a grant may arise from an exclu¬ 
sive and uninterrupted possession of the property for a 
long period of time by a cotenant claiming the property 
as his own without any recognition of his cotenants or 
claim on their part. 

A presumption of a grant may arise from an 
exclusive and uninterrupted possession of the prop¬ 
erty for a long period of time by a cotenant claim- 


TENANCY IN COMMON §§ 41-43 

ing the property as his own without any recogni¬ 
tion of his cotenants or claim on their part.'^^ The 
presumption is one of fact depending on the cir¬ 
cumstances of the case,®^^ and may be rebutted.^^ 
The general rule is subject to the qualification that 
it will not arise where the circumstances are con¬ 
sistent with the nonexistence of a grant, as in the 
case of possession by a cotenant in the absence of 
other circumstances supporting the presumption 
but, where the things done and the things omitted 
with respect to the property by the parties for long 
periods of time after the supposed execution of the 
conveyance can be satisfactorily explained only on 
the hypothesis of its existence, the grant may be 
presumed in order to quiet the possession.®^ In 
order to rebut the presumption of a release or ouster 
or other thing necessary to protect the possessor 
arising from exclusive or uninterrupted possession 
by one tenant in common for a great number of 
years claiming the property as his own without any 
account with his cotenants or claims on their parts, 
they being under no disability to assert their rights, 
disabilities, unlike actions arising under statutes of 
limitations, may be allowed to cumulate,®^ and, 
where subsequent disability of the owner of the es¬ 
tate to sue arises, the period of disability is to be 
deducted so that the presumption can have effect 
only by counting the time irrespective of the period 
of disability.®® Disability of some of the parties 
claiming an interest in land, which was originally 
common property during the period when the pos¬ 
session held by certain of the cotenants and those 
under whom they claimed was adverse, does not re¬ 
but the presumption of ouster arising from a contin¬ 
ued adverse possession for more than forty years, 
where the parties under disability claimed under 
an ancestor who was under no disability at the 
time the adverse possession commenced.®® 


Hostile possession 

NT.C.—Clary v. Hatton, 67 S.E. 268, 
162 N.C. 107. 

Tex.—Brunl v. Vidaurri, 166 S.W.2d 
81, 140 Tex. 138-^Kouri v. Kelton, 
Civ.App., 178 S.W.2d 712—McKen¬ 
zie V. Grant, Civ.App., 93 S.W.2d 
■1160, error dismissed. 

notice 

Tex.—Kouri v. Kelton, Civ.App., 178 
S.W.2d 712. 

44. TJ.S.—Cornell v. Mabe, C.A.Tex., 
206 P.2d 514, 

45. Mo.—Comstock v, Eastwood, 18 
S.W. 39, 108 Mo. 41. 


46. N.T—Bromley v. Miles, 64 N.Y. 
S. 353, 51 App.Biv. 96. 

47. Tex.—Morris v. Jackson, Com. 
App., 296 S.W. 486. 

48. Cal.—Carpentier v. Mendenhall, 
28 Cal. 484, 87 Am.D. 135. 

49. Tenn.—^Brewery v. Nelms, 177 S. 
W. 946, 132 Tenn. 254. 

2 C.J. p 292 note 16 [bj. 

Hvidence 

Evidence on the issue of presumed 
grrant or deed was held not of that 
conclusive nature necessary to sup¬ 
port a finding of a presumed grant 
as a matter of law.—^Bruni v. Vi- 
daurri, 166 S.W.2d 81, 140 Tex. 138. 


50. Tex.—Stephens v. House, 248 S. 
W. 30, 112 Tex. 459, answers con¬ 
formed to, Civ.App., 267 S.W. 585. 

51. Tenn.—Brewery v. Nelms, 177 S, 
W. 946, 132 Tenn. 264. 

5 S. Tex.—Stephens v. House, 248 S. 
W. 30, 112 Tex. 469, answers con¬ 
formed to, Civ.App., 267 S.W. 685. 
53. Vt.—^Waterman v. Moody, 103 A. 
325, 92 Vt. 218. 

64. Tenn.—Marr v. Gilliam, 1 Coldw. 
488. 

55. Tenn.—Marr v. Gilliam, supra^ 

56. N.C.—^Bobbins v. Bobbins, 63 S. 
B. 870, 141 N.C. 210, 115 Am.S.R. 
682, 10 L..R.A.,N.S., 185. 
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C. RENT, INCOME, AND PROFITS 


§ 44. In General 

Each tenant in common is entitled to his share of 
the income from the property. 

Tenants in common have each a several and 
separate interest to the income from the property, 
and, on a sale, to the purchase price,and each 
IS entitled to his share of the income.^S 

Necessity of existence of tenancy. In order that 
one may be compelled to account as cotenant the 
relationship must exist.^^ Where a purchase by 
one of several heirs at foreclosure was decreed to 
be for the benefit of himself and his coheirs, on their 
payment of or assuming of as a condition precedent, 
their proportionate share of the debt, rents col¬ 
lected by the heir as holder of the legal title cannot 
be claimed by a coheir who has not paid or agreed 
to pay or assumed his proportionate share of the 
debt where it does not appear that the rent has ever 
been severed from the reversion,®^ 

§ 45. Collection and Application of Rents 

Where there is a joint lease of the premises, a ten¬ 
ant in common may coilect the rents and payment to 
him will discharge th-e tenant, and where a tenant in 
common has received the rents and profits from the 
common property he may appiy it In payment of a proper 
charge thereon. 

Where there is a joint lease of the premises, one 
tenant in common may collect the rents,and pay¬ 


ment to him will discharge the tenant, where 
the rent is not apportioned, he cannot be required 
to pay to each cotenant his respective portion there- 
of.6^ However, tenants in common may distrain 
severally, each for his own share of the rent, or 
one may distrain in the names of all if not forbid¬ 
den by the others to do so, as discussed in Landlord 
and Tenant § 679 b; and, in the case of a lease 
by a cotenant of his particular interest in the prem¬ 
ises, while the lessees are bound to pay him for his 
share,®^ if they pay him for more than the share 
to which he is entitled they pay him in their own 

wrong. 6 5 

It has been held that a tenant in common who 
collects the rents and profits from the common 
property acts not only in his own right, but as the 
representative of his cotenants, and that, conse¬ 
quently, to the extent that the moneys so collected 
represent the rental value of the interest of his co- 
tenants, it is held in trust by him for their use,*6® 
but it has also been held that he holds the money 
received in excess of his share not as a trustee, but 
as a debtor.^ 

A tenant in common who has received the rents 
and profits from the common property may apply 
it to pay a proper charge thereon®^ unless he has 
been notified not to do so by the others^® or an au¬ 
thority granted him has been revoked and it 


57. Ala.—Gore v. Gore, 34 So.2d 680, 
250 Ala. 417. 

58. U.S—Flynn v. U. S., C.A.Mo., 
205 F.2d 756. 

NT.Y.—'In re Petersen's Estate, 89 N. 
Y.S.2d 586. 

58. Cal.—Howard v. Donahue, 60 
Cal. 264. 

Ind.—GeisendorfC v. Cobbs, 94 N.E. 
236, 47 Ind.App. 573. 

60. Ala.—Caldwell v. Caldwell, 69 
So. 711, 6 Ala.App. 428. 

61. Ill.—Cessna v. Hulce, 153 N.E 
679, 322 Ill. 689. 

62 C.J. p 445 note 83. 

IQessee subleasingf property 

Where tenant in common without 
authority from cotenant purported to 
lease entire estate to antrtlier, lessee, 
having obtained judgment against 
his sublessees in unlawful detainer 
suit for accrued rent and double rent 
until restitution, was entitled to col¬ 
lect amount of judgment until date 
of judgment enjoining enforcement 
of unlawful detainer judgment as 
against lessor's cotenant who was 
not a party to unlawful detainer suit, 
but he could not collect rent after 


date of such injunction, since his ex¬ 
clusive right of possession was there¬ 
by permanently denied.—Goodwin v. 
Costello, 212 S.W.2d 804, 240 Mo.App. 
656. 

62. N.Y.—Decker v. Livingston, 15 
Johns. 479. 

63. N.Y.—Griffin v. Clark, 33 Barb. 
46. 

62 C.J. p 445 note 86. 

64. Conn.—^Barnum v. Landon, 26 

Conn. .137. 

65. Conn.—Barnum y. Landon, su¬ 

pra. 

66 . Ala.—^Paust v. Faust, 36 So.2d 
232, 251 Ala. 36. 

N.J.—O'Connell v. O'Connell, 117 A. 

634, 93 N.J.Eq. 603. 

Trustee in invitum 

Cotenant, against whom personal 

decree for rents collected was ren¬ 
dered in favor of other cotenants, 
was a trustee in invitum of such 
rents.—Griffin v. Ayers, 171 So, 719, 
233 Ala, 389. 

67. Pa.—Shearman v. Morrison, 24 

A. 313, 149 Pa. 386. 

62 C.J. p 445 note 92. 
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68 . Minn.—^Hoverson v. Hoverson, 12 
N.W.2d 601, 216 Minn. 228. 

NT.Y.—In re Hazley's Will, 8 N.T.S. 

2d 272, 166 Misc. 745. 

N.C.—Corpus Juris cited in Hatcher 
v, Allen, 17 S,E.2d 454, 456, 220 NT. 
C. 407. 

62 C.J. p 445 note 93. 

Reason for rule 

He is using the rents of the prop¬ 
erty for the protection of the in¬ 
terests of all tenants in the proper¬ 
ty.—Vlacancich v. Kenney, 2 N.E.2d 
627, 271 N.Y. 164. 

Debts of common ancestor 

Where proiperties of ancestor were 
by common consent of tenants in 
common and In good faith turned 
over to one tenant for purpose of 
his carrying out written will of the 
ancestor, the tenant in possession 
was not liable for such moneys as 
were paid on the debts of the ances¬ 
tor and debts incurred in his illness 
and death.—Childs v. Julian, 2 So.2d 
453, 241 Ala. 249. 

68 . La.—^Moreira v. Schwan, 37 So. 
642, 113 La, 643. 

70. N.J.—Switzer v. Switzer, 41 A. 
486, 67 N.J.Eq. 421. 
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has been held his duty to apply such income to the 
payment of taxes,interest charges,necessary 
improvements,'^3 and the general repair and upkeep 
of the property.*^^ However, he has no right to 
apply the rents collected to charges disconnected 
from the common ownership.'^^ If rents, income, 
or profits are collected and proper liens or charges 
against the common estate are discharged, in the 
absence of proof to the contrary it will be presumed 
that such payments are made from the amounts 
collected; so that, if a mortgage or lien theretofore 
held by a tenant in common or one in privity with 
him is so discharged during the cotenancy, the dis¬ 
charge will be presumed to be for the benefit of 
all the cotenants therein.*^® 

§ 46. Use and Occupation 

As a general rule, at common law a tenant in com¬ 
mon who occupies all or more than his proportionate 
share of the common premises and who has not agreed 
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to pay therefor ©r ousted or excluded his cotenant or 
cotenants is not liable to his cotenant or cotenants, be¬ 
cause of such occupancy alone, for rent or for use and 
occupation, but he may become liable therefor because 
of an express or implied agreement, or if he stands In 
a fiduciary relationship to his cotenant, or has ousted 
or excluded him; and in some jurisdictions liability is 
imposed by statute. 

While there is some authority to the contrary, 
based apparently on the assumption that the Statute 
of Anne has become a part of the common law of 
the particular jurisdiction and on an interpretation 
of that statute at variance with that adopted by the 
English courts,the generally accepted rule at 
common law is that a tenant in common who oc¬ 
cupies all or more than his proportionate share of 
the common premises and who has not agreed to 
pay therefor or ousted or excluded his cotenant 
or cotenants is not liable, because of such oc¬ 
cupancy alone, to his cotenants for rent or for use 
and occupation.'^^ This rule of nonliability has been 


71. Minn.—^Hoverson v. Ho verson, 12 
lS‘W.2d 601, 216 Minn. 228. 

K.Y.—^In re Hazley's Will, 3 H.T.S. 

2d 272, 166 Misc. 745, 

62 C.J. p 445 note 96. 

72. Ala.—Heflin v. Heflin, 134 So. 20, 
222 Ala. 662. 

■N.y—In re Hazley*s Will, 3 N.Y S 
2d 272, 166 Misc. 745. 

73. Minn.—Hoverson v. Hoverson, 
12 H'.W.2d 601, 216 Minn. 228. 

jSTY,—In re Hazley’s Will, 3 JST.Y.S. 
2d 272, 166 Misc. 745. 

74. Minn.—Hoverson v. Hoverson, 
12 N.W,2d 501, 216 Minn. 228. 

H.Y.—In re Hazley’s Will, 3 N.Y.S. 

2d 272, 166 Misc. 745. 

'75. Wis.—Werner v. Randall, 170 N. 

W. 727, 168 Wis. 606. 

62 C.J. p 446 note 98 

76. Ind.—Porter v. Mooney, 116 N.E 
60, 64 Ind.App. 479. 

t62 C.J, p 446 note 99. 

Purchase of tax title by cotenant 
see infra § 64. 

77. U.S.—Bird v. Stein, D.C.MiSs., 
102 P.Supp. 399, reversed on other 
grounds, C.A., 204 P 2d 122, rehear¬ 
ing denied 205 P.2d 612. 

Wash.—Corpus Juris quoted In Mc- 
Knight V. Basllides, 143 P.2d 307, 
314, 19 Wash.2d 391. 

62 C.J. p 446 note 2. 

Accounting see infra §| 77-80. 
IMUnors occupying premises as in¬ 
mates of parent’s home 
Minor children who occupied the 
premises as inmates of the home of 
their mother, the lessee of the prom¬ 
ises, and who became cotenants with 
fOthers in the leased premises after 
their mother leased and occupied the 
premises, did not occupy the property 
as tenants in possession by virtue 
of their own title and were not 1 la¬ 
bile to their cotenants for rent.— 


Courtenay v. Hayden, 89 So. 777, 127 
Miss. 13. 

Basis for not following general rule 
*We are not disposed to follow the 
general rule . . . for the reason 

that it is not an equitable one. 
There is no sound basis for the gen¬ 
eral rule of law. NTo practical or 
reasonable argument can be advanced 
for allowing one in possession to 
reap a financial benefit by occupying 
property owned in common without 
paying for his personal use of that 
part of the property owned by his 
cotenants. The fairest method in 
cases in which the cotenant occu¬ 
pies and uses common property, in¬ 
stead of renting it out, is to charge 
him with its reasonable rental val¬ 
ue.”—^McKnight V. Basilides, 143 P. 
2d 307, 315, 19 Wash.2d 391. 

78- Wash—Corpus Juris quoted In 
McKnight V. Basilides, .143 P.2d 
307, 314, 19 Wash.2d 391. 

Effect of Statute of Anne see infra 
§ 78. 

English statutes as part of common 
law generally see Common Law § 
13 b. 

79. Ala.—^Rehfuss v. McAndrew, 33 
So.2d 16, 250 Ala. 55—^Warner v. 
Warner, 28 So 2d 701, 248 Ala. 556 
—Burk V. Burk, 22 So.2d 609, 247 
Ala. 91—Turner v. Johnson, 19 
So.2d 397, 246 Ala. 114. 

Cal.—^Nevarov v. Nevarov, 256 P.2d 
330, 117 Cal.App.2d 681, 

Conn—Hill v. Jones. 170 A. 164, 118 
Conn. 12. 

Idaho.—Corpus Juris cited in In re 
Randall’s Estate, 132 P.2d 763, 
766, 64 Idaho 629, rehearing denied 
135 P.2d 299. 64 Idaho 629. 

Ind—Price v. Andrew, 10 N.E.2d 436, 
104 Ind App. 619. 

Kan.—Speer v. Shipley, 85 P.2d 999, 
149 Kan. 15. 


Mass.—^Howland v. Stowe, 194 N.E. 

888 , 290 Mass. .142. 

Mich.—DesRoches v. McCrary, 24 
WM 511, 315 Mich. 611—Sullivan 
V. Sullivan, 2 ]Sr.W.2d 799, 300 Mich. 
640—Walton v. Walton. 283 N.W. 
687, 287 Mich 557. 

Mo.—Ragan v. McCoy, 29 Mo. 356— 
Corpus Juris cited in Metzger v. 
Metzger, App., 153 S.W 2d IIS, 122. 
Mont.—Corpus Juris quoted in 
Thompson v. Flynn, 68 P.2d 769, 
771, 102 Mont. 446. 

Neb—Winn v. Winn. 269 N.W. 376, 
131 Neb. 650. 

N.J.—Finley v. Keene, 42 A.2d 208, 
136 N.J.Eq. 347—Jager v. Jager, 42 
A.2d 201, 136 N.J.Eq. 379—Giguere 
V. Henke, 18 A.2d 42. 129 N.J.Eq. 7 
—Mastbaum v. Mastbaum, 9 A.2d 
61, 126 N.J.Eq. 366—Tolen v. Tolen, 
126 A. 211, 96 N.J.Eq. 496, 2 N.J. 
Misc. 894—Brown v. Havens, 85 
A.2d 812, 17 N.J.Super. 235 
N.M.—^Williams v. Sinclair Refining 
Co., 47 P.2d 910, 39 N.M. 388. 

N.Y.—In re Limberg's Estate, 24 N, 
E.2d 127, 281 N.Y. 463—Kullman v. 
Wyrtzen, 41 N,Y.S.2d 682, 266 App. 
Div. 791, 802—Petrone v. Petrone, 
290 N.Y.S. 707, 248 App.Eiv, 908— 
In re Saleeby’s Estate, 267 N.Y.S. 
440, 240 App.Div, 900—Bennett v. 
Bennett, 81 N.Y.S.2d 653, 193 Misc. 
653—In re Hazley’s Will, 3 N.Y.S. 
2d 272, 166 Misc. 745—Petchanuk v. 
Mohlsick, 123 N.Y.S.2d 382—Fish¬ 
er V. Fisher, 118 N.Y.S.2d 343—In 
re Cole, 77 N.Y.S.2d 275. 

N.C.—^Whitehurst v. Hinton, 184 S.E. 
66 , 209 N.C. 392. 

Pa.—Beck v. Better, 22 A.2d 90, 146 
Pa.Super. 114—Thomas v. Thomas, 
48 Pa.Dist. & Co. 245, 26 Erie Co. 
47. 

Tex.—^Anderson v. Clanch, 6 S.W. 
760—^Akin v. Jefferson, 65 Tex. 137 
—Lake v. Reid, Civ.App., 252 S.W. 
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held to apply even though the occupying tenant uses 
the property and derives income therefrom,^® as 
where he occupies a house,or farms a piece of 
land and takes the crops,or uses the property 
for storage purposes,^^ as long as he does not inter¬ 
fere with the cotenant’s right likewise to occupy, 
use, and enjoy the property.^^ Under such circum¬ 
stances it has been held that the entire income from 
such use,S5 including crops grown on the prem- 
ises,S6 belongs to the occupying tenant with no duty 


to account to the others; but there is authority 
which holds that if the occupying tenant operates 
the property he must give his cotenants a share of 
any pecuniary profit he receives therefrom.^? 

A tenant in common in possession of the common 
property, may become liable for rent or for use 
and occupation because of an express or implied 
agreement or if he stands in a fiduciary relation¬ 
ship to his cotenant,^^ or, as discussed infra § 47, 


2d 978—Grieder v. Marsh, CivApp, 
247 S.W,2d 590—Potka v. Potka, 
Civ.App, 205 S W.2d 51, error re¬ 
fused no reversible error—Schluter 
V. Sell, Civ.App., 194 S.W.2d 125— 
Lipscomb v. Lofland, Civ.App., 141 
S.W.2d 983, error dismissed, judg"- 
ment correct—Tucker v. Tucker, 
Civ.App., 140 S.W.2d 200. 

Utah.—Utah Oil Refining: Co. v. 

Leig-h, 96 P.2d 1100, 98 Utah 149. 
62 C.J. p 446 note 6. 

Liability to cotenant for use and oc¬ 
cupation of the common proper¬ 
ty: 

Of joint tenant see Joint Tenancy 
§ 9. 

Of tenant by entirety see Husband 
and Wife § 34 d (1) (a). 

On partition see Partition § 138. 
Beason. far rtUe 

(1) Each CO tenant was entitled to 
the occupation of the premises, as 
long- as one did not exclude the oth¬ 
er, he was free to possess and enjoy 
as he pleased; the one who did not 
choose to exercise his right was 
deemed to relinquish it to the other. 
—Thompson v. Flynn, 58 P.2d 769, 
102 Mont. 446. 

(2) This rule has its foundation in 
the fact that each cotenant is enti¬ 
tled to occupy the property, and that 
sometimes property can be made to 
produce revenue only through the 
eiforts of the occupajit, and often 
this is insuflScient to justify the pay¬ 
ment of rent; where this is true, it 
would be an injustice to the occupant 
afterward to demand of him that he 
pay for the use of the property; con¬ 
sequently, where one tenant in com¬ 
mon occupies more than his share of 
the property without co-mplaint from 
the other cotenants, this raises a 
presumption of willingness on their 
part to allow the occupant all he can 
get out of the use of the property.— 
Roberts v. Roberts, 150 IS.W«2d 236, 
136 Tex. 256, 13-6 A.L.R. 1019. 

Common law founded on Statute of 
Anne 

Under the Statute of Anne and the 
common law founded thereon, a ten¬ 
ant in common occupying alone the 
property is not liable to his cotenants 
for rent for his own use and occupa¬ 
tion, unless hostile acts on his part 
are shown to constitute an adverse 
possession and actual ouster of his 


cote nan ts.—Cohen v. Cohen, 106 N.E 
2d 77, 157 Ohio St. 503 
SO. Cal —Howard v. Throckmorton, 
59 Cal. 79. 

Tex.—^Akin v. Jefferson, 65 Tex. 137. 
Utah.—Utah Oil Refining Co. v 
Leigh, 96 P.2d 1100, 98 Utah 149. 

81. Mass.—^Kirchgassner v. Rodick, 
49 N'.E. 1015, 170 Mass. 543. 

Utah —Utah Oil Refining Co. v. 

Leigh, 96 P.2d 1100. 98 Utah 149. 
Tenant letting spare rooms 

A cotenant in occupancy of a sin¬ 
gle unit dwelling and letting spare 
rooms, all under his supervision, to 
lodgers, was not liable to account to 
other tenants in common for rents 
so collected—^Rehfuss v. McAndrew, 
33 So.2d 16, 250 Ala. 55. 

82. Cal.—^Dabney-Johns ton Oil Corp. 

V. Walden, 62 P.2d 237, 4 Cal.2d 637. 
Minn.—Petraborg v. Zontelli, 15 N. 

W. 2d 174, 217 Minn. 536—Arnold v. 
Be Booy, 201 H.W. 437, 161 Minn. 
255, 39 A.L.R. 403. 

N.T.—Le Barron v. House, 26 N.E. 
253, 122 N.T. 153, 9 L.R.A. 625, 19 
Am.S.R. 488—^Dresser v. Dresser, 
40 Barb 300. 

Utah.—Utah Oil Refining Co. v. 

Leigh, 96 P.2d 1100, 98 Utah 149. 
Sale of products 

The circumstance that the tenant in 
possession has sold a part of the 
products of the common lands is not 
important.—^Hause v. Hause, 13 N.W. 
43, 29 Minn. 262. 

83. D.C.—^Lyon v. Bursey, 42 App. 
DC. '619. 

Mass.—iSargent v. Parsons, 12 Mass. 
149. 

Tex.—Neil v. Shackelford, 46 Tex. 
119. 

Utah.—Utah Oil Refining Co. v. 
Leigh, 96 P.2d 1100, 98 Utah 149. 

84. Minn.—Hause v. Hause, 13 N.vi^". 
43, 29 Minn. 262. 

Utah—-Utah -Oil Refining Co. v. 
Leigh, 96 P.2d 1100, 98 Utah 149. 

85. Tex,—^Akin v. Jefferson, 65 Tex. 
137. 

Profits made 

Ala.—Burk v. Burk, 22 So.2d 609, 247 
Ala. 91. 

Seir 

If an heir to lands of deceased oc¬ 
cupies and uses entire premises as a 
tenant in common without a contract j 
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to pay the other tenants and with¬ 
out an ouster, the entire income from 
such use belongs to the occupying 
tenant, subject only to the rights 
and duties of the administrator.— 
Rehfuss V. McAndrew, 33 So.2d 16, 
250 Ala. 55. 

86. Ala.—Rehfuss v. McAndrew, su¬ 
pra. 

Cal.—^Dabney-Johnston Oil Corp. v. 

Walden, 52 P.2d 237, 4 Cal 2d 637. 
Minn.—^Arnold v. De Booy, 201 N.W. 
437, 161 Minn. 255, 39 A.L R. 403. 

87. N J.—Mastbaum v. Mastbaum, 9 
A 2d 51, 126 NJ.Eq 366—Buckelew 
V. Snedeker, 27 NJ.Eq. 82. 

88. Ala—^Warner v. Warner, 28 So 
2d 701, 248 Ala. 556—Burk v. Burk, 
22 So.2d 609, 247 Ala. 91—Turner 
V. Johnson, 19 So 2d 397, 246 Ada. 
114. 

Cal.—^Nevarov v. Nevarov, 256 P.2d 
330, 117 Cal App,2d 581. 

Pa—Peterson v. McNeely, 21 PaDist. 

& Co. 75, 52 Montg.Co. 170. 

Tex—^Anderson v. Clanch, 6 S.W. 760 
—Neil V. Shackelford, 45 Tex. 119 
—^Corpus Juris cited iu Roberts 
V. Roberts, 150 S.W.2d 236, 238, 136 
Tex. 255, 136 A.L.R. 1019. 

62 C.J. p 447 note 7. 

Buies governing landlord and tenant 
relationship 

The same rules governing the re¬ 
lationship between an owner of real¬ 
ty and a stranger to the title apply 
to tenants in common when one of 
them enters into occupancy of the 
realty as the tenant of the other.— 
Vucinich v Gordon, 124 P.2d 868, 61 
Cal.App.2d 434. 

Acquisition of interest during term 

A tenant who by exercising an op¬ 
tion to purchase obtains a one-half 
interest in the leased premises has 
been required to account thereafter 
to his cotenant for one half of the 
rental.—^Moore v. Maes, 62 S.E 2d 
204, 214 S.C. 274. 

89. NT.—Eldridge v. Wolfe, 221 N. 
T.S. 508, 129 Misc. 617. 

62 C.J. p 447 note 8. 

Confidential relationship 

Where plaintiff and weak-minded 
brother and sister were cotenants, 
but no partnership or joint venture 
existed, and the stock and personal 
property used in operating the farm 
belonged to plaintiff, his operation 
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where he receives from a third person more than 
his just share of the rents and profits therefrom. 
Also, he is liable for rent or for use and occupation 
where he has ousted or excluded his cotenant or 
cotenants,90 whether or not he makes a profit, 
where he is guilty of acts amounting to a total denial 
of their rights as cotenants,92 or where he denies 
his cotenant’s interest or right in the property and 
maintains an absolute right to sole and exclusive 
possession,93 or has otherwise denied the right of 
his cotenant or cotenants to the equal use and en¬ 
joyment of the common property.94 ^ tenant in 
common in possession of the joint premises who 


TENANCY IN COMMON § 46 

seeks contribution from his cotenants for funds ex¬ 
pended in the betterment of the common estate is 
required to allow as an offset the value of the 
use of the premises, as considered infra § 69. The 
rule that a tenant in common is not liable to his 
cotenant for mere use and occupancy has been held 
to apply only as between the tenants themselves 
and not as between a tenant and a cotenant’s ad¬ 
ministrator or administratrix.95 

Some statutes expressly impose liability for rental 
or for use and occupation by a tenant in common 
in possession of, or occupying all or more than his 
proportionate share of, the common property,®^ and 


thereof did not withdraw from him 
legal rights of nonliability for rents 
and profits, notwithstanding exist¬ 
ence of confidential relationship.— 
ArnoM v. De Booy, 201 N.W. 437, 161 
Mmn. 255, 39 ALR. 403 

90. Ala.—Rehfuss v. McAndrew, 33 
So.2d 16, 250 Ala. 55—^Warner v. 
Warner, 28 So 2d 701, 248 Ala. 556 
Ind.—Carver v, Pennimore, 19 N.B. 
103, 116 Ind. 236—Price v. Andrew, 
10 N.E 2d 436, 104 Ind.App. 619. 

Mo.—Metzger v. Metzger, App, 153 
SW.2d 118. 

Neb.—Tesar v. Leu, 66 N.W.2d 803, 
156 Neb. 528—^^Vinn v. Winn, 269 N. 
W. 376, 131 Neb. 650. 

N.J—Murphy v. Regan, 73 A.2d 191, 
8 NX-Super. 44—Finley v. Keene, 42 
A.2d 208, 136 N.J.Eq 347—Jager 
V. Jager, 42 A.2d 201, 136 N.J Eq. 
379—Giguere v. Henke, 18 A 2d 
42, 129 N.J.Eq. 7—^Mastbaum v. 
Mastbaum, 9 A 2d 61, 12'6 N.J.Eq. 
366. 

N.Y.—In re Limberg’s Estate, 24 N. 
E.2d 127, 281 N.T. 463—Kullman v. 
Wyrtzen, 41 N.T.S.2d 682, 266 App. 
Div. 791. 

Tex—^Vermilion v. Haynes, 216 S.W. 
2d 605, 147 Tex. 359—Lake v. Reid, 
Civ.App, 262 S,W.2d 978—Haynes 
V. Vermillion, Civ.App., 242 tS.W.2d 
444, error refused no reversible er¬ 
ror — Potka V. Potka, Civ.App., 205 
S.W.2d 51, error refused no reversi¬ 
ble error—^Skinner v. Vaughan, Civ. 
App., 150 S.W.2d 260, error dis¬ 
missed, judgment correcit—Lips- 
■comb V. Lofland, Civ.App., 141 S.W. 
2d 983, error dismissed, judgment 
correct—Buchanan v. Davis, Civ- 
App., 43 S.W.2d 279. 

•62 C.J. p 447 note 9. 

What constitutes ouster see supra 5§ 
27-36. 

Prerequisite to liability 

(1) Before a tenant in common will 
become liable to pay rent to his co- 
tenants for the use and occupation of 
common property, his occupancy 
must be such as amounts to a denial 
of the right of his cotenants to oc¬ 
cupy the premises jointly with him 
and is in effect an ouster of the co- 
tenants.—Speer v, Shipley, 35 P.2d 


999, 149 Kan 15—Thrustin v. Brown, 
109 P. 784, 83 Kan, 125, 29 L.R.A., 
NS, 238. 

(2) Unless the right of a cotenant 
to the equal use and enjoyment of 
property is denied by the tenant in 
possession, such tenant is not liable 
for rents for the use of the property. 
—Schluter v. Sell, Tex.Civ.App., 194 
S.W 2d 126. 

(3) The tenant guilty of ouster 
must assert exclusive claim to the 
property, thereby denying any inter¬ 
est, right, or title in. the ousted ten¬ 
ant, and give such tenant notice to 
such effect or commit acts so open 
and notorious, positive, and assertive, 
as to place it beyond doubt that ten¬ 
ant sought to be charged is claiming 
entire interest in property—Taylor 
V. Farmers & Gardeners Market 
Ass’n, 173 S.W.2d 803, 296 Ky. 126. 
Employment of cotenante on prem¬ 
ises 

Tenant in common holding exclu¬ 
sive possession of common property 
was liable to cotenants for reason¬ 
able rental of property, notwith¬ 
standing two cotenants worked on 
premises as employees of tenant in 
possession and not because of their 
interest in realty.—^Wlnn v. Winn, 
269 N.W. 376, 131 Neb 650. 

Refusal to join in deed 

Refusal by one of several tenants 
in common of land occupied by them 
to join in cotenant's deed thereof to 
another did not constitute such oust¬ 
er of cotenant a.s to entitle him to 
charge other tenants with rental val¬ 
ue of premises—^Jager v. Jager, 42 
A.2d 201, 136 N.J.Eq. 379. 

Mesne profits 

Tenant in common is liable only for 
mesne profits when he has ousted his 
cotenant.—^In re Cole, 77 N.Y.S.2d 
276. 

Kotioe during litigation of title 

Notice served on intestate owner's 
son in possession of realty by intes¬ 
tate's daughter while question of title 
was in litigation, and before deed 
from intestate to daughter had been 
set aside for fraud, could nat be con¬ 
sidered a notice by one cotenant to 
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another so as to render tenant in pos¬ 
session liable for mesne profits.—^In 
re Cole, supra. 

As lessee of part 

A corporation which operated gaso¬ 
line station on part of tract of real¬ 
ty under a lease, and which subse¬ 
quently purchased an undivided one- 
half interest in tract, was required to 
pay rent to its cotenant for realty 
occupied by gasoline station, where 
such realty was used by corporation 
for its sole benefit and to exclusion 
of its cotenant.—Utah Oil Refining 
Co. v. Leigh, 96 P.2d 1100, 98 Utah 
149. 

Refusal to pay rent 

Where a corporation which owned 
in cotenancy a tract of land, on a por¬ 
tion of which it operated a gasolinfe 
station, sent letter to its cotenant 
notifying him that it would not pay 
rent on a strip of land adjoining gas¬ 
oline station, letter did not constitute 
an ouster or denial of cotenant’s 
ownership so as to entitle cotenant to 
rent for such tract.—Utah Oil Refin¬ 
ing Co. V. Leigh, 96 P.2d 1100, 98 
Utah 149. 

91. N.J.—Mastbaum v. Mastbaum, 9 
A.2d 61, 126 N.J.Eq. 366. 

92. Mo.—^Metzger v. Metzger, App., 
163 S W,2d 118. 

N.T —In re Limberg's Estate, 24 N, 
E.2d 127, 281 N.T. 463. 

03. Utah.—^Utah Oil Refining Co, v. 
Lreigh, 96 P.2d 1100, 98 Utah 149. 

94. Tex.—Lipscomb v. Lofland, Civ. 
App., 141 S.W.2d 983, error dis¬ 
missed, judgment correct. 

95. N.T.—Limb erg v. Limberg, 11 N. 
T,iS.2d 690, 266 App.Div. 721, af¬ 
firmed 24 N.E.2d 488, 281 N.Y. 821 
—In re Petersen’s Estate, 103 N.T 
a2d 628. 

9& Ohio.—Cohen v. Cohen, 106 N.E 
2d 77, 157 Ohio St. 503—West v. 
Weyer, 18 N.E. 637, 46 Ohio St. 66 
—Hodapp v. Hodapp, App., 37 N.E. 
2d 101. 

Pa.—^Beck v. Beiter, 22 A.2d 90, 146 
Pa.Super. 114—Everly v. Shannopin 
Coal Co., 11 A 2d 700, 139 Pa Super. 
166—Citizens Deposit & Trust Co. 



46 TENANCY IN COMMON 


86 C.J.S, 


liability Has been imposed under an interpretation 
placed on statutes similar in their terms to that of 
the Statute of Anne.^'^ Such statutes, it has been 
held, must be strictly construed,^^ and under the 
terms of some statutes exclusive possession by the 
tenant in possession and exclusion of his cotenant 
or cotenants is a prerequisite to the right of a 
tenant not in possession to require the tenant in 
possession to account for the rental value of the 
real estate for the time it has been in his posses¬ 
sion.^^ However, although the rule may prevail 
in the particular jurisdiction that a cotenant may 
be charged for the use and occupancy of more than 
his proportionate share of the common premises, 
the circumstances of the particular case may re¬ 
quire a denial of the application of the rule as in¬ 


equitable,^ as where the occupancy has been with 
the acquiescence of the cotenants^ or the other co- 
tenants have abandoned the occupancy of the prop¬ 
erty and declined to occupy it.3 

Holding over after agreement. Where a tenant 
in common who has occupied the premises under a 
rental agreement between himself and his cotenants 
holds over after the expiration of the agreement,, 
according to some authorities the presumption is 
that the continued holding by the tenant in common 
is in his own right and, under the generally ac¬ 
cepted view of the common law, is not a basis on 
which to charge him for use and occupation.^ Ac¬ 
cording to other authorities, however, he is liable 
in the same manner as though he were a stranger^ 


of Sharpsburg- v. Citizens Deposit 
& Trust Co. of Sharpsburg, 7 A.2d 
519, 136 Pa Super. 413—Rudzinski 
V. D’Orazio, 80 Pa.Dist & Co. 471— 
Thomas v. Thomas, 48 PaDist. & 
Co. 245, 26 Erie Co. 47—Mertz v. 
Mertz, 35 Pa Dist. & Co, 26, 28 Del. 
Co. 138, reversed on other grounds 
11 A 2d 514, 139 Pa Super. 299— 
Halstead v. Ross, Com PL, 33 Del, 
Co. 440—In re Webb's Estate, 
Orph., 29 Del.Co. 200—Mertz v. 
Mertz, 27 Del Co. 376, 52 York Leg. 
Rec 47—In re Martin’s Estate, 
Orph, 12 Fay.L.jr. 108—In re Mc¬ 
Gee’s Estate, Orph., 12 Fay L J. 101 
—^In re Clarke’s Estate, Orph., 30 
WestL.J. 333. 

Statutory right 

The right of one out of possession 
to recover his proportionate part of 
the rental value of the real estate 
from cotenant in possession is stat¬ 
utory.—^Hoog V. Diehl, 3 A.2d 187, 134 
Pa.Super. 14. 

Widow 

Where a widow takes an absolute 
interest in her deceased husband’s 
real property which in its nature is 
of the same quality as that of other 
heirs, she becomes a tenant in com¬ 
mon with them and as such is lia¬ 
ble, if she continues in exclusive 
possession thereof, to the other heirs 
for their proportionate share of the 
rental value of the property.—In re 
Hahn’s Estate, 44 Pa.Dist. & Co. 635, 
19 Lehigh Co.L.J. 327. 

Consent to occupancy 

Pact that CO tenant consented to 
sole occupancy of tenant raised no in¬ 
ference that cotenant intended there¬ 
by to waive rights to rents.—^New 
Winder Lumber Co. v. Guest, 187 S.E 
63, 182 Ga. 869. 

97- Vt.—^Aldrich v. Stevers, 61 A.2d 
561, 115 Vt. 379. 

Liability of cotenant to account for 
his use and occupancy of more than 
his proportionate share of the com¬ 
mon premises see infra 5 78. 


Statute held similar to, hut broader 
than, (Statute of 4 and 5 Anne, ch. 16. 
—Kucera v. ISTovak, 277 Ill.App. 301. 

In West Virginia 

The statute, W. Va. Code 1949 § 
5495, provides that “An action of ac¬ 
count may be maintained ... by 
one . . . tenant in common, or 

coparcener or his personal represent¬ 
ative against the other, or against the 
personal representative of the other, 
for receiving more than his just 
share or proportion," but under a 
prior statute which did not mention 
parceners, it was held that the com¬ 
mon-law rule that one tenant in com¬ 
mon or parcener using the common 
land exclusively, but not ousting or 
excluding his coowners, was not 
chargeable to them for use and occu¬ 
pation had been changed as to ten¬ 
ants in common, but not as to parcen¬ 
ers.—Morrison v. Holcomb, 14 SEw2d 
262, 123 W.Va, 163—Lewis v. Milam, 
169 S.E. 70, 113 W.Va. 549—Smith v. 
Smith, 87 S.E. 355, 77 W.Va. 260— 
Ward V. Ward’s Heirs, 21 S.E. 746, 40 
W.Va. 611, 29 LR.A. 449, 62 Am.S.R. 
911. 

98- Pa.—Beck v. Beiter, 22 A.2d 90, 
146 Pa.Super. 114. 

99. Pa.—Beck v. Beiter, supra— 
Hoog V. Diehl, 3 A.2d 187, 134 Pa. 
Super. 14—In re McLaughlin's Es¬ 
tate, Orph., 34 Del.Co-. 560—Buehler 
V. Donegan, Com.PL, 46 Sch.Leg. 
Rec. 38. 

Physical ejection, 

Term “exclusive possession" with¬ 
in the meaning of the rule that only 
a tenant in common in exclusive pos¬ 
session may be charged with rent 
does not imply physical ejection of 
the other tenants but merely that 
the one tenant occupied the property 
alone and exercised the rights of an 
owner such as making repairs and 
changes to suit his convenience with¬ 
out consulting the others.—Rudzinski 
v. D’Orazio, 80 Pa.Dist. Co. 471. 
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TTuder faanily agreement 

One of several tenants in common 
is not compelled to account to his co- 
tenants for the rental value of one of 
the jointly owned properties in which 
he has resided, where he has been 
managing and accounting for the 
properties as a whole under a family 
settlement and where he was unable 
to find a tenant for the property 
which he occupied and stayed in it to 
preserve it, none of the cotenants 
having been excluded—Thomas v. 
Thomas, 48 Pa.Dist. & Co. 245, 26 
Erie Co. 47. 

Proof of exclusion held not shown 
Wliere a father on death of his son 
became a tenant in common with 
daughter-in-law of a dwelling house 
in which father, son, and family re¬ 
sided, and father subsequently re¬ 
moved from dwelling, father’s estate 
in absence of evidence that daughter- 
in-law excluded father from posses¬ 
sion of premises could not recover 
from daughter-in-law one half rental 
value of property from date father- 
in-law left premises.—Citizens De¬ 
posit & ’Trust Co. of Sharpsburg v. 
Citizens Deposit & Trust Co. of 
Sharpsburg, 7 A,2d 619, 136 Pa.Super. 
413. 

1 . Ill—Kucera v. Novak, 277 Ill. 
App. 301. 

Wash.—Corpus Juris quoted in Mc- 
Knight V. Basilides, 143 P.2d 307, 
314, 19 Wash.2d 391. 

62 C.J. p 448 note 12. 

2 . Ill.—Kucera v. Novak, 277 HI. 
App. 301. 

Ky.—Hixon v. Bridges, 38 S.W. 1046, 
18 Ky.L. 1068. 

3. Ky.—Crawford v. Wiedemann, 186 
S.W. 509, 170 Ky. 613. 

62 C.J. p 448 note 14. 

4. N.T.—Valentine v. Healey, 62 K. 
E. 1097, 168 N.Y. 369, 43 LR.A. 667. 

62 C.J. p 448 note 16. 

5. Cal.—Vucinich v. Gordon, 124 P. 
2d 868, 61 Cal.App.2d 434. 

62 C.J. p 448 note 16. 
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and must pay the rental fixed by the agreement® 
unless he gives notice that he no longer holds there¬ 
under;’^ and this rule has been applied where the 
lessee became a tenant in common by acquiring an 
undivided interest in the leased premises during the 
term of his lease.^ Where a statute requires a ten¬ 
ant in common in possession of the common prop¬ 
erty to account to his cotenants for rent or for 
use and occupation, a tenant in common who holds 
over after the expiration of his lease or rental 
agreement, notwithstanding notice from his coten¬ 
ants that the lease or rental agreement is terminated, 
must account to his cotenants for the use and oc¬ 
cupation of the premises but his liability arises 
under the statute and hence is on the basis of the 
reasonable rental value of the premises, rather 
than the rental under the lease as a tenant holding 
over.^^^ 

Occupancy of not more than share. A tenant in 
common has been held not liable to his cotenant or 
cotenants for rent, because of his occupancy or 
possession of part of the property, in the absence 
of any contract or lease, as long as he does not take 
and use more than his just share or proportion.^-l 
Hence, when one joint owner of a plantation re¬ 
mains on and cultivates a portion of the land not 
exceeding one half, the other joint owner, who 
does not choose to occupy the plantation or any por¬ 
tion thereof, in the absence of a lease or agreement 
to pay rent, has no right of action against his joint 
owner who has cultivated a portion of the land for 
the rent thereof.^^ 

If common property was unoccupied without the 


TENANCY IN COMMON § 46 

fault of any of the tenants in common, on an ac¬ 
counting between them none of them should be 
charged for the use of the property.^^ 

Increased value due to improvements. An oc¬ 
cupying tenant in common who is liable to his 
cotenants for use and occupancy of the common 
property, or for rents, income, and profits received 
therefrom, should not be charged on the basis of 
improvements which he made thereon in good 
faith,!*^ and the rents due to the improvements are 
left to the tenant who made them.^s However, an oc¬ 
cupying tenant who uses and cultivates a portion of 
the common property which was improved and made 
productive by a cotenant who has abandoned his 
possession is liable to account for the rents and 
profits of such portion.^® If the occupying tenant 
excludes the other under claim of ownership to the 
whole he must account for rent received during the 
period of exclusion in excess of the enhanced value 
of the premises due to improvements.^'^ 

Demand. According to some authorities, where 
the tenant in possession acknowledges the tenancy 
in common and holds possession of the common 
property without affirmatively excluding his coten- 
ants, the cotenant or cotenants must have made a 
demand to be let into possession which was refused 
before the tenant in possession is liable for rent or 
for use and occupation.^® However, where the 
tenancy in common is not acknowledged but denied, 
and the tenant in exclusive possession asserts an 
adverse claim to the entire property and holds pos¬ 
session thereof under such claim, the excluded ten¬ 
ants in common may, without demand for joint pos- 


Mode of arC(iiilring' possession 

Where relationship of landlord and 
tenant is created hetween the own¬ 
ers of the fee as tenants in common, 
he who holds the exclusive posses¬ 
sion of the realty after the term of 
the lease, whether his possession was 
gained by his attornment to his co¬ 
owner or by an assignment of the 
leasehold to him by another, occupies 
the land as a tenant, and the same 
rules apply as in case of any other 
tenant holding over.—Vucinich v. 
Gordon, supra. 

6. Cal.—^Vucinich v. Gordon, supra. 
62 C.J. p 448 note 17. 

7. Pa.—^Peterson v. McNeely, 189 A. 
765, 125 Pa^Super. 65. 

62 C.J. p 448 note 18. 

8 . Cal.—^Vucinich v. Gordon, 124 P. 
2d 868, 51 Cal.App.2d 434. 

9. Iowa—Meier v. Johannsen, 47 N. 
W.2d 793, 242 Iowa 665. 

10. Iowa—^Meier v. Johannsen, su¬ 
pra 


rann lands 

Iowa.—Meier v. Johannsen, supra 

11. Ga—Thompson v, Thompson, 
121 S.K 586, 31 GaApp. 340. 

Utah—^Utah Oil Refining Co. v. 

Leigh, 96 P.2d 1100, 98 Utah 149. 

62 C.J. p 448 note 19. 

FarlEing space 

A corporation owning an undivided 
one-half interest in realty adjoining 
its place of business was not liable 
for payment of rent on portion, con¬ 
stituting less than half of the tract, 
on which it permitted its patrons to 
park their automobiles, where it col¬ 
lected no rents thereon, and did not 
prevent, or attempt to prevent, its 
cotenant from using it.—^Utah Oil 
Refining Co. v. Leigh, supra 

12. La—^Balfour v. Balfour, 33 La, 
Ann. 297—^Becnel v. Becnel, 23 La. 
Ann. 160. 

13. Vt.—^Parrand v. Gleason, 56 Vt. 
633. 

Wash.—C?orpus juris qL^oted in Mc- 
Knight v. Basilides, 143 P.2d 307, 
19 Wash.2d 391. 

411 


14. Tex.—Thompson v. Jones, 14 S. 
W. 222, 77 Tex. 626, 27 A.L.R. 208. 

Vt—Corpus Juris cited in Aldrich v. 
Stevers, 61 A,2d 561, 653, 116 Vt. 
37'9. 

VTash.—McKnight v. Basilides, 143 P. 
2d 307, 19 Wash 2d 391—Daniel v. 
Daniel. 181 P. 215, 106 Wash. 669. 
62 C.J. p 451 note 43. 

15. Vt.—Corpus Juris cited in Aid- 
rich V. Stevers, 61 A.2d 561, 553, 115 
Vt. 379. 

62 C.J. P 451 note 44. 

16. S.C.—^Volentine v. Johnson, 10 
S.C.Eq. 49. 

17- Tenn.—^Renshaw v. Tullahoma 
First Nat. Bank, Ch., 63 S.W. 194. 

18. Tex.—Thompson v. Jones, 14 S. 
W. 222, 77 Tex, 626, 27 A.L.R. 208 
—Buchanan v. Davis, Civ.App., 43 
S.W.2d 279. 

Formal demand required 

Tex.—Roberts v* Roberts, Civ.App.t 
278 S.W. 937. 



§§ 46-47 TENANCY IN COMMON 

session, recover for the use and occupation of their 
part of the land;^® and where joint occupancy or 
possession of the common premises is impossible or 
impracticable a tenant in possession who has re¬ 
fused or ignored a demand by his cotenants to pay 
rent for the use of the premises has been held liable 
therefor.20 

Waiver, A tenant in common has a right to 
waive his right to as much of the rent as is due 
him from a tenant in possession .21 

§ 47. Rents and Profits Received 

A tenant in common who receives from a third per¬ 
son more than his proportionate share of the rents and 
profits from the common property must account to his 
cotenants in proportion to their respective shares for 
the excess received by him. 

Although by the English common law a cotenant 
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who had received more than his share of the rents 
and profits for or on the common property or some 
specific part thereof was bound to account there¬ 
for to his cotenants in an action at law only where 
he had been constituted by them a bailiff of their 
shares, as discussed infra § 78, and could lawfully 
appropriate all the rents and profits to his own 
benefit,22 this rule was altered by the Statute of 
Anne, St 4 & 5 Anne, c. 16 § 27, and in the United 
States, either by recognition of the Statute of Anne 
as a part of the common law, or by virtue of sub¬ 
stantially similar enactments, or because of general 
principles of equity, the rule may now be stated 
in general terms that a tenant in common receiving 
more than his just share of the rents and profits 
as to the common property may be required to ac¬ 
count to his cotenants in proportion to their respec¬ 
tive shares for the excess received by him, 2 3 in ac- 


19. Tex.—^Vermilion v. Haynes, 215 
S.W.2d 605, 147 Tex. 359—Haynes 
V. Vermillion, Civ.App., 242 S.W 2d 
444, error refused no reversible er¬ 
ror—Skinner v. Vaughan, Civ.App., 
150 S.W.2d 260, error dismissed, 
judgment correct—^Buchanan v. Ba- 
vis, Civ.App., 43 S.W.2d 279. 

20. Tex.'—Oechsner v. Courcier, Civ. 
App., 155 S.W.2d 963, error refused. 

Necessity to demand share of occu¬ 
pancy 

It is not necessary for tenants not 
in possession to demand the right to 
share the occupancy of the premises 
jointly owned and for the tenant in 
possession to refuse such reauest in 
order that right to- hold tenant in 
possession liable for rent should ac¬ 
crue.—Oechsner v, Courcier, supra. 

21 . Pa.—^Peterson v, McNeely, 189 
A. 765, 125 Pa.fSuper. 55. 

22 . Conn.—Hill v. Jones, 170 A. 1’64, 
118 Conn. 12. 

23. Ala—Faust v. Faust, 36 So.2d 
232, 251 Ala. 36—^Rehfuss v. Mc- 
Andrew, 33 So.2d 16, 250 Ala, 55— 
Turner v. Johnson, 19 So.2d 397, 
246 Ala. 114—Griffin v. Ayers, 171 
So. 719, 233 Ala. 389—^^Staples v 
Pearson, 159 So. 488, 230 Ala. 62, 98 
A.L.R. 852. 

Cal.—Dabney-Johnston Oil Corp. v. 
Walden, 62 P.2d 237, 4 Cal.2d 637— 
Garcia v. Venegas, 236 P.2d 89, 106 
Cal.App.2d 364. 

Conn.—Hill v. Jones, 170 A. 154, 118 
Conn. 12. 

Del.—Corpus Juris cited lu Garber v. 
Whittaker, 174 A. 34, 37, 6 W.W. 
Harr. 272, 

Ga.—^Fountain v. Davis, 29 S.E.2d 798, 
71 Ga.App. 1. 

Idaho.—Corpus Juris cited in. In re 
Randall's Estate, 132 P.2d 763, 766, 
64 Idaho 629, rehearing denied 136 
P.2d 299, 64 Idaho 629—Corpus Ju¬ 
ris cited lu Washington County Irr. 


Dist. V. Talboy, 43 P.2d 943, 946, 55 
Idaho 382. 

Ill.—Harper v. Sallee, 34 N.E.2d 860, 
376 Ill. 540, 135 ADR. 189— 

Knowles v. Hastings, 42 K.E2d 309, 
814 IlLApp. 674. 

Ind.—Price v. Andrew, 10 N.E.2d 436, 
104 Ind.App. 619. 

Mich.—Sullivan v. Sullivan, 2 N.W.2d 
799, 300 Mich. 640—Walton v. Wal¬ 
ton, 283 NW. 687, 287 Mich. 557. 

Minn.—Hoverson v. Ho verson, 12 H. 
W.2d 497, 216 Minn. 237. 

Miss —^Eden Drainage Dist. of Tazoo 
County V. Swaim, 54 (So.2d 547, 212 
Miss. 386, suggestion of error over¬ 
ruled 55 So.2d 439, 212 Miss. 386. 

Mont.—Corpus juris cited iu Thomp¬ 
son V. Flynn, 58 P.2d 769, 771, 102 
Mont. 446. 

Heb.—Tesar v. Deu, 56 Nr.W.2d 803, 
156 Neb. 528—Brayton v. Jackson, 
201 NW. 653, 113 Neb. 40. 

N.J —Finley v. Keene, 42 A.2d 208, 
136 N.J.Eq. 347—Mastbaum v. 
Mastbaum, 9 A.2d 61, 126 N.J.Eq. 
366—Murphy v. Regan, 73 A.2d 191, 
S N.J.Super. 44. 

N.Y.—In re 'Spruce’s Will, 67 N.Y./S. 
2d 545, 188 Misc. 776—Petchanuk v. 
Mohlsick, 123 N.Y.S.2d 382—In re 
Petersen's Estate, 103 N.Y.S.2d 628. 

N.C.—Whitehurst v. Hinton, 184 S.E. 
66, 209 N.C. 3'92. 

N.D.—'Stevahn v. Meidinger, 57 N.W. 
2d 1. 

Ohio.—Cohen v. Cohen, 102 N.E.2d 
712, 89 Ohio App. 389, reversed on 
other grounds 106 N.E.2d 77, 157 
Ohio St. 503. 

Pa.—^Everly v. Shannopin Coal Co., 11 
A.2d 700, 139 PaSuper. 165—In re 
Webb’s Estate, Orph., 29 Del.Co. 
200—In re Martin’s Estate, Orph., 
12 Fay.L.J. 108. 

Tenn.—Sipes v. Sanders, 66 S.W,2d 
261, 17 Tenn.App. 162—O’Bryan v. 
Brown, Ch., 48 S.W. 315—Zuccarel- 
lo V. Erwin, 2 Tenn.App. 491* 
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Tex.—^Akin v. Jefferson, 65 Tex 137— 
Lake v. Reid, Civ App., 252 S.W.2d 
978—Gneder v. Marsh, Civ.App, 
247 S.W.2d 590—Potka v. Potka, 
Civ.App., 205 SW.2d 51, error re¬ 
fused no reversible error—Sparks 
V. Robertson, Civ.App., 203 S.W.2d 
622, error refused. 

Vt.—^Aldrich v. Stevers, 61 A.2d 551, 
115 Vt. 379—Holmes v. Best, 4 A. 
385, 53 Vt. 647. 

62 C.J. p 449 note 27. 

English statutes as part of common 
law generally see Common Law § 
13 b. 

Liability to cotenant for rents and 
profits received from common 
property: 

Of joint tenant see Joint Tenancy 
§ 

Of tenant by entirety see Husband 
and Wife § 34 d (1) (a). 

On partition see Partition S 138. 
Reason for rule 

The rule rests on the principle 
that a tenant in common, in renting 
the co-mmon property and collecting 
rents, acts not only in his own right 
but as the representative of his co- 
tenants.—'Zanzonlco v. Zanzonlco, 2: 
A.2d 597, 124 N.J.Eq. 477. 

Fresumptlou 

Cotenant who paid note jointly ex¬ 
ecuted by cotenant and his tenants, 
in common, and to whom was as¬ 
signed security deed to property^ 
would be presumed to have collected 
rents accruing under lease of proper¬ 
ty for benefit of his tenants in com¬ 
mon.—Motor Aid V. Ray, 187 S.E. 120, 
53 Ga.App. 772. 

Bztent of right 

Where a tenant in common leases 
the common property, the only re¬ 
course of his cotenants is to compel 
the tenant in common to account to 
them for the rents received.—In re 
Knox’ Estate, 126 P.2d 108, 52 Cal. 
App.2d 338* 
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cordance with rules as to the available and ap¬ 
propriate remedies, which are considered infra §§ 
76-107. 

Under this rule the important consideration is that 
the receiving by the tenant in common be from 
third persons and not that the thing received be’ 
of a particular species, and the rule has equal ap¬ 
plication whether the receipts are characterized as 
rent, profits, or royalties.^^ A tenant in common 
must account to his cotenants for rentals received 
from others to whom the property has been let,25 
as where he puts the property in possession of a 
third person from whom he collects the rents.^® 
The accounting is based on the actual amount re¬ 
ceived, and not on the rental value of the property 
or what might have been received, 27 unless the 
cotenants have been ousted or excluded, or there 
is no better evidence as to what has been received 
than the rental value.29 It is immaterial if the 
rents or profits so received accrued from a portion 
of the common property instead of from alL2t> 


TENANCY IN COMMON § 47 

However, a tenant in common who leases or rents 
only his interest in the common premises is not 
liable to his cotenants for the rent received.^! The 
owner of one of several adjacent lots occupied by 
a building may require an accounting for rents re¬ 
ceived by the owner of one of the other lots for the 
use of the building .22 

Agreement to account, A tenant in common is 
required to account to his cotenant or cotenants 
for any proceeds realized from the common property 
where he has agreed to account therefor.33 

Receipt of not more than jiust share. Where a 
tenant in common does not occupy more than his 
proportionate share of the land, and does not re¬ 
ceive rents or profits for more than his share, he 
need not account to his cotenant for any benefits 
or income he may have received.34 

Rents and profits from cotenanfs efforts. If a 
CO tenant improves the property so as to make it 
rentable, he is liable to account for such rents as 


Beneficiary ot trust 

If testamentary trust beneficiary to 
whom trustee leases premises became 
a tenant in common, when trustee 
conveyed two-thirds undivided inter¬ 
est to two persons pursuant to will, 
trust estate was chargeable with 
such persons’ share in rent.—In re 
Knox’ Estate, supra. 

Tenant in common with, minors is 
equally liable to them as if they were 
of age.—Linch v. Broad, 6 S.W. 761, 
70 Tex. 92 . 

24. Ind—^Price v. Andrew, 10 N.B 2d 
436, 104 Ind.App. 619. 

Determinative issue 

The material question in determin¬ 
ing liability is whether or not the 
tenant in common has made the prof¬ 
it by using the land himself or 
whether some one else has paid him 
for the profit he could make by 
using it.—^Howard v. Throckmorton, 
69 Cal. 79. 

25. Cal.—^Howard v. Throckmorton, 
supra—In re Knox’ Estate, 126 P.2d 
108, 62 Cal.App.2d S'SS. 

K.J.—^Mastbaum v. Mastbaum, 9 A..2d 
61, 126 N.J.Eq. 366. 

Ohio.—Cohen v. Cohen, 102 3Sr.E.2d 
712, 89 Ohio App. 389, reversed on 
other grounds 106 N.E12d 77, 167 
Ohio St. 503. 

Tex.—Sparks v. Robertson, Civ,App., 
203 S.W.Zd 622, error refused. 

26. Cal.—In re Knox’ Estate, 126 P. 
2d 108, 52 Cal.App.2d 338. 

tJtah.—Utah Oil Refining Co. v. 

Leigh, 96 P.2d 1100, 98 Utah 149. 
Vt—Holmes v. Best, 4 A. 385, 68 Vt. 
647. 

27. Ala.—Childs v, Julian, 2 So.2d 
453, 241 Ala. 249. 


Ind,—^Price v. Andrew, 10 ]N.E.2d 436, 
104 Ind.App. 619. 

Mont.—Corpus juris cited iu Thomp¬ 
son V. Flynn, 58 P.2d 769, 771, 102 
Mont 446. 

NT.J.—Mastbaum v. Mastbaum, 9 A. 2d 
51, 126 N.J.Eq. 366. 

N.C.—^Whitehurst v. Hinton, 184 S.E. 

66, 209 N.C. 392. 

62 C.J. p 449 note 29. 

Basis of accounting for rents and 
profits received see infra § 78. 

After lawful charges 

(1) Rents collected by co-tenant 
from common property were not due 
to be paid other cotenants until col¬ 
lecting cotenant had received enough 
to reimburse himself for lawful 
charges to which he was entitled to 
credit at time rents were received.— 
Staples V. Pearson, 159 So. 488, 230 
Ala. 62, 98 A.L.R. 862. 

(2) Co tenant is no-t entitled to 
rents and profits where the improve¬ 
ments which he permitted the ten¬ 
ant in possession to make under the 
mistaken belief that he was owner of 
the whole constitute a fair recom¬ 
pense for any profits made.—Currey 
V. Smith, 209 P. 232, 105 Or. 82. 
Existence of rents 

It is not the duty of a tenant in 
common to account to his cotenant 
for rents unless rents are collected. 
—Mclllwain v. Bills, 242 P.2d 707, 206 
Okl. 238. 

28« Mont.— Corpus Jttrls dted In 

Thompson v. BTynn, 68 P.2d 769, 
771, 102 Mont. 446. 

62 C.J. p 460 note 30. 

Reasonable rental value 
Neb.—Tesar v. Leu, 66 N,W,2d 803, 
156 Neb. 628. 


Proof of ouster 

Tenant’s ouster by cotenant, so as 
to enable tenant to require cotenant 
to account for the fair rental value 
of the property of which he has been, 
deprived, will not be presumed mere¬ 
ly from latter's exclusive possession 
of common property, but actual oust¬ 
er must be proved.—^Hill v. Jones, 170 
A. 154, 118 Conn. 12. 

29. Ind.—Price v. Andrew, 10 N.E. 
2d 436, 104 Ind.App. 619. 

62 C.J. p 450 note 31. 

30. Vt.—Holmes v. Best, 6 A. 385, 
68 Vt. 647. 

62 CJ. p 450 note 32 

31. Tex,—^Lake v. Reid, Civ.App., 262 
S.W.2d 978. 

32. Pa.—Riddle v. McNeill, 61 Pa. 
List. & Co. 30. 

33. Tex,—Cohen v. Texas Land & 
Mortgage Co, Civ.App., 137 S.W. 
2d 806, reversed on other grounds 
Texas Land & Mortgage Co. v. 
Cohen, 169 S.W.2d 859, 138 Tex. 464. 

Agreement by tenant’s grantor 

Grantor’s agreement, in deed con¬ 
veying one-half interest in minerals, 
to account to grantee in deed for one 
half of proceeds realized from any 
mineral leases thereafter made by 
grantor imposed same obligation to. 
account on persons who deraigned ti¬ 
tle to the property through the gran¬ 
tors after the deed had been recorded. 
—Cohen v. Texas Land & Mortgage 
Co., Civ.App., 137 SW.2d 806, re¬ 
versed on other grounds, Texas Land 
& Mortgage Co. v. Cohen, 159 S.W,2d 
869, 138 Tex. 464. 

34. Kan.—Scantlin v. Allison, 4 P 
618, 32 Kan. 376. 
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he has received. ^ 5 However, a tenant in possession 
is not accountable for other profits produced by his 
own efforts if no waste has been committed^^ un¬ 
less he has ousted or excluded his cotenants,^'^ al¬ 
though even in such a case it has been held that 
he is liable only for the rental value.^8 So, where 
the tenant in common occupies in good faith or does 
not exclude his tenant, if liable for rent, it has been 
held that he should be charged only with rent for 
as much of the land as was capable of producing 
rent when he took possession, and he should not be 
charged with rent for the land rendered productive 
by him.39 

Rent applied to maintenance. A cotenant in pos¬ 
session of the entire premises should not be charged 
with rents received which are merely incidental 
and which help to maintain the premises.'^^ 

Liability of widoza or heirs. The widow of a co- 
tenant who, during his lifetime, collected more than 
his share of the rents, issues, and profits of the 
common property cannot be held accountable for 
the excess received by him;^t and in a jurisdiction 
where a tenant in common has no lien on the com¬ 
mon estate for his share of rents collected by his 
cotenants, as discussed infra § 49, while an action 
of account by a tenant in common may he against 
his cotenants for rents or income collected by them 
after the death of the cotenant,^2 will not lie 
for rents which decedent collected.*^ 3 

Redemption by tenant in common. Under some 
statutes a tenant in common who redeems, for the 
benefit of all, the common property from a tax sale 


and who also recovers the proceeds from a sale of 
timber taken from the land and rent stands in the 
position of a trustee for his cotenants with respect 
to the proceeds from the timber and the rent.^^ 
Under other statutes a tenant in common who re¬ 
deems the common property from a mortgage fore¬ 
closure sale has been held the owner of the rents 
and profits therefrom until the other cotenants have 
taken due and proper steps to participate in the 
redemption;4S but, where the other cotenants take 
proper steps to avail themselves of the redemption 
by making, or offering to make, their proportionate 
contribution to the redemption of the property, the 
tenant who redeemed must account to the other 
cotenants for the rents and profits he received there- 
from.43 

Estoppel. Where an arrangement has been made 
between cotenants, merely for convenience, that 
each shall collect his proportionate part of the 
rents, there is no estoppel on the part of either of 
them to claim his share of excess collected by the 
other. 

Proceeds or profits diminishing corpus of estate. 
The coowners of an undivided interest in minerals 
or other natural deposits in realty are entitled to 
participate in royalties and rentals received there¬ 
for in proportion to their undivided interest there- 
in.'^S Ordinarily the general rule that a tenant 
in common is not liable to his cotenants for the 
ordinary use and occupation of the common prem¬ 
ises, in the absence of an agreement to pay or the 
ouster or exclusion of the cotenant, does not apply 
where the occupant removes a part of the freehold 


35. Tex.—Stephens v. Taylor, Civ. 
App , 36 S.W. 1083 

Rigrht to contribution for improve¬ 
ments see infra § 68. 

36. Wash.—^Daniel v. Daniel, ISl P. 
215, 106 Wash. 659. 

62 C.J. p 450 note 34. 

37. Ind.—Carver v. Coffman, 10 N. 
K 567, 109 Ind. 547. 

62 C.J. p 450 note 35. 

33- Minn.—'Sons v. Sons, 186 NW. 
811, 161 Minn. 360. 

39- Ind.—Carver v. Fennimore, 19 INT. 

E 103, 116 Ind. 236. 

62 C.J. p 460 note 37. 

■40- K.Y.—Gordon v. Schroeder, 248 
ir.Y.S. 279, 138 Misc. 688. 

41. D.C,—^Allen v. Bayliss. 9 D.C. 
180. 

43. Ark.—^Brittinum v. Jone.s, 20 S. 

W. 520, 56 Ark. 624. 

Pa.—Sheridan v. Coug:hlin, 42 A.2d 
618, 352 Pa. 226. 

Particular fund 

Surviving: tenant in common, claim¬ 
ing half of royalties under oil lease 


which were paid to deceased tenant's 
heirs, and seeking: only money judg¬ 
ment, was not required to trace pay¬ 
ments into any particular fund—^An¬ 
derson V. Broadwell, 6 P.2d 260, 119 
Cal App. 130. 

43. Ark.—Brittinum v. Jones, 20 S. 
W. 520, 66 Ark 624, 

44. Ark.—^Mitchell v. Chester, 187 S. 
W.2d 899, 208 Ark. 781, 159 A.L R. 
1462. 

45. Ala.—Kelly v. Kelly, 36 So.2d 

686, 250 Ala, 664. 

46. Ala.—(Salter v. Odom, 199 ISo. 

687, 240 Ala. 462. 

Teuaut IxL common occupying under 
lease 

A deceased landlord's heir, occupy¬ 
ing leased property as tenant at time 
of redeeming it from mortgage fore¬ 
closure sale, was entitled to rents 
and profits therefrom as against his 
coheirs, who were entitled only to 
the rent stipulated In the lease and 
could claim only the unpaid rent as a 
credit on the amount paid to effect 
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redemption.—^Kelly v. Kelly, 35 So.2d 
686, 260 Ala, 664. 

Timber 

Cotenants, redeeming common 
property from mortgage foreclosure 
sale, and cutting, removing, and sell¬ 
ing timber thereon, are chargeable, as 
trustees of title for equal benefit of 
all cotenants, with proceeds of such 
timber over and above their propor¬ 
tionate shares, and must account 
therefor to other cotenants.—Salter 
V. Odom, 199 So. 687, 240 Ala. 462. 

47. N'.Y.—Gedney v. Gedney, 65 N.E, 
1, 160 ISr.Y. 471. 

48. Tex.—Mclver v. Hardy, Civ.App., 
146 'S.W.2d 1054. 

Profit from share of uudlvlded inter¬ 
est 

Cotenants of undivided interest in 
minerals are entitled to receive their 
portion of any production thereof, 
but they are not entitled to share in 
any profits made by one of their co- 
tenants out of his undivided interest. 
—Snodgrass v. Kelley, Tex.Civ.App,, 
141 ^,W,2d 381, error refused. 
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itself.*^^ Hence, although there is authority hold¬ 
ing that an occupying tenant in common of min¬ 
ing property is not liable, in the absence of the 
exclusion of his eotenant, to account for the pro¬ 
ceeds of his operations,ordinarily a tenant in 
common is liable to account to his cotenants for 
profits, whether produced by his own efforts or the 
efforts of one to whom he has leased or rented the 
property, where the profits are produced through 
a diminution of the estate, as by quarrying,the 
removal and sale of sand or gravel from the land,52 
removing minerals or gas or oil,53 or carrying away 
timber.®^ 


TENANCY IN COMMON § 47 

Where the mineral estate or other deposit in its 
natural situation is not capable of precise deter¬ 
mination as to either quality or amount, and is not 
susceptible of partition in kind, the liability to ac¬ 
count has been held to exist regardless of whether 
the tenant in common has taken more or has taken 
less than his proportionate sharebut where the 
product removed and sold was generally of uniforn^ 
value, and could readily have been partitioned in 
kind, it has been held that the tenant in common 
need account for only that portion taken which was 
in excess of the share to which he would have been 


49. K.T.—CosgrifC v. Dewey, 47 NT.Y. 
S. 255, 21 App.Div. 129, affirmed 58 
N.E. 1, 164 N Y. 1, 79 Am.S.R. 620. 

Basis of distinctiott 

The distinction rests on the ground 
that the act of removal diminishes 
and takes away the common proper¬ 
ty and therefore liability is created 
to account to the cotenant for his 
damage and the profits of the trans¬ 
action.—Cosgriff V. Dewey, supra. 

50. K.M.—James v. Anderson, 61 P. 
2d 601, 39 K.NC. 535. 

51. Mo.—Childs V. Kansas City, etc., 
R. Co., 23 S.W. 373, 117 Mo. 414. 

62 C.J. P 450 note 38. 

52. Miss.—Memphis Stone & Gravel 
Co. V. Archer, 102 So. 390, 137 
Miss. 558. 

N.Y.—Johnston v. Johnston, 227 N. 

Y.S. 526, 131 Misc. 323. 

Tex.—Cline v. Henry, Civ.App., 239 
SW.2d 205, refused no reversible 
error. 

53. U.S —Wickham v. Skelly Oil Co , 
D.C.OkL, 106 P.Supp. 61, affirmed, 
C.A., Skelly Oil Co. v. Wickham, 
202 F.2d 442. 

Ind.—^Price v. Andrew, 10 N E.2d 436, 
104 IndApp. 619. 

Ky.—Stephens v. Preston's Heirs, 
190 S.W.2d 468, 300 Ky. 843. 

Michu—Campbell v. Homer Ore Co, 
16 K.W.2d 125, 309 Mich. 693. 
Uont. —^Marias River Syndicate v. 
Big West Oil Co., 38 P.2d 699, 98 
Mont. 254. 

Okl.—Essley v. Mershon, 262 P.2d 417 
—Superior Oil Co. v. Oklahoma 
Oorp. Commission, 242 P.2d 454, 206 
Okl. 213—Mershon v. Essley, 233 P. 
2d 29'3, 204 Okl. 660—Thompson v. 
Johnson-Kemnitz Drilling Co., 145 
P.2d 4'2’2, 193 Okl. 507—Moody v. 
Wagner, 23 P.2d 633, 167 Okl. 99 
Pa—^Faust v. Heckler, 58 A.2d 147, 
359 Fa. 19—^Everly v. Shannopin 
Coal Co., 11 A.2d 700, 139 Pa.Super. 
165. 

Tex—White v. Smyth. 214 S.W.2d 
967, 147 Tex. 272, 6 A.D.R 2d 1348. 
62 C.J. p 450 note 39. 

Amount allowed on accounting see in¬ 
fra § 78. 

Mining or extraction of gas or oil as 


waste for which cotenant liable see 

infra § 55. 

Justificatloii 

The rule permitting nonproducing 
cotenants to share in oil produced by 
a single cotenant is justified by the 
difference in a cotenancy in mineral 
rights and such a tenancy in the sur¬ 
face estate —Dabney Johnston Oil 
Corp. V. Walden, 52 P.2d 237, 4 Cal.2d 
637. 

Por use of space 

The right of mining company to 
which was rented in fee simple an 
undivided one-fourth interest in coal 
underlying tract of land to use for its 
own purposes the space from which 
coal had been removed on payment 
of fair rental value to tenant in com¬ 
mon would continue until mining op¬ 
erations ceased and common proper¬ 
ty was abandoned by company — 
Everly v. Shannopin Coal Co, 11 A.2d 
700, 138 Pa.-Super. 165. 

Severed materials 

Where owner of undivided interest 
in minerals acquired rights of suc¬ 
cessor-lessee under mineral leases 
and as owner of severed materials in 
dump, the obligation of such owner 
[ was not to account for minerals ex¬ 
tracted from the dump as a covenant, 
but only to pay royalty as operating 
lessee to co-owners who had signed 
lease—London Extension Mining Co. 
V, Ellis, CCA Colo., 134 F.2d 406. 
Bight to assign 

A tenant in common can assign his 
right to share in profits made as re¬ 
sult of mining operations carried on 
by cotenant on mining clsuim.—^Pil¬ 
grim V. Grant, 9 Alaska 17. 

Xressee of undivided interest 

Where assignee of lessee's interest 
in lease of undivided one-half joint 
interest in minerals operated gas well 
and marketed gas with knowledge of 
joint owner's right and ownership to 
an equal one-half interest In the gas, 
he was liable to account to the joint 
owner for the gas extracted,—^Ken¬ 
tucky West Virginia Gas Co. v. Hat¬ 
field, 86 S.W.2d 672, 260 Ky. 315. 

Bessees of different cotenants 

Where production of oil and gas 
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has been accomplished by one tenant 
in common, proportionate share of 
cotenant under separate lease is bur¬ 
dened by prior claim of his lessor for 
royalty provide^ in lease; the differ¬ 
ent lessees of different cotenants are 
liable to account to each other for 
the oil and gas produced from the 
common premises—Earp v. Mid-Con¬ 
tinent Petroleum Corporation, 27 P.2d 
855, 167 Okl. 86, 91 A L R. 188. 
Uonconsenting or nonco-operating 
tenant 

(1) Generally, in the absence of 
valid statutory provisions otherwise 
regulating the rights of tenants in 
common in the development of lands, 
a developing tenant in common must 
account to a nonconsenting or non¬ 
co-operating tenant in common for 
his share in the net profits derived 
from the property.—Meeker v. Den¬ 
ver Producing & Refining Co., 188 P. 
2d 854, 199 Okl. 455. 

(2) If one of Jhe colessees of oil- 
bearmg lands explores for and de¬ 
velops the oil without the concur¬ 
rence or assistance of the other, who 
refuses to join him, he must never¬ 
theless account to the other for his 
proportionate share of the oil, less 
expenses—^Allies Oil Co. v. Ayers, 92 
So. 720, 152 La. 19. 

Net return 

A cotenant working independently 
on a mining claim need divide only 
the net return with his cotenant 
where expenditures have been rea¬ 
sonably necessary to develop the 
mine.—Grant v. Pilgrim, C.C.A.Alas- 
ka. 95 F.2d 662. 

54. Tex.—‘Kirby Lumber Co. v. Tem¬ 
ple Lumber Co., 83 S.W.2d 638, 
125 Tex. 284. 

62 C.J. p 451 note 40. 

55. Conn.—Barnum v. Landon, 25 
Conn. 137. 

Mich.'—Campbell v. Homer Ore Co., 16 
N.W.2d 125, 309 Mich. 693. 

H.Y.—Cosgriff v. Dewey, 47 N.Y.S. 
255, 21 App.Div. 129, affirmed 58 K. 
E. 1, 164 N.Y, 1, 79 Am.S.R. 620— 
McCabe v. McCabe, 18 Hun 153. 
Tex.—White v. Smyth, 214 S.W.2d 
967, 147 Tex. 272. 5 A.L.R.2d 1348. 
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entitled on partition.^® A purchaser of a cotenant’s 
interest in a mining- claim who, prior to the pur¬ 
chase, had operated the claim for the benefit of all 
the cotenants under an agreement with one of them 
has been required to account for his mining opera¬ 
tions subsequent to the purchase on the basis of 
his prior agreement and not pursuant to the terms 
g£ B. statute requiring a tenant in common to ac¬ 
count to his cotenants for the profits from mining 
operations, where he failed, after the purchase, to 
give his cotenants the required statutory notice 
of his intention to work the claim.^7 

Delay rentals or bonuses. A lease by cotenants 
of undivided interests in the mineral title, provid¬ 
ing for delay rentals, vests the ownership of those 
rentals in the cotenants in proportion to their inter¬ 
ests in the mineral estate.However, money re¬ 
ceived by a tenant in common as delay rental under 
an oil and gas lease which was never ratified or ac¬ 
quiesced in by his cotenant will not be treated as 
rent, issues, or profits derived from the land for 
which the tenant in possession must account.59 Al¬ 
so, a tenant in common is not entitled to share in 
bonuses paid his cotenant for the execution of oil 
and gas leases on the common property where the 
instrument by which he acquired his interest in the 
property expressly excluded him from participation 
in any bonus paid for the execution of a lease.®^ 

Water or water rights. Where the common prop¬ 
erty is stored water or water rights, a tenant in 
common who draws off and uses, enjoys, or sells 
more than he is entitled to is liable to his coten¬ 
ants for the excess.^i 

§ 48. Interest 

A tenant in common Is liable for interest on rents 
or income which he has received from the common prop¬ 


erty and which he withholds from his cotenants after 
payment is past due. 

A tenant in common is liable for interest on in¬ 
come which he has received from the common 
property and which he withholds from his cotenants 
after payment is past-due.^2 jf ^ demand must be 
made before payment is due, interest is computed 
from the date of the demand,or, if no prior de¬ 
mand is made, from the time of the commencement 
of the action but, if otherwise, it has been held 
that it is to be computed from the date of the re¬ 
ceipt of the income,or from the expiration of a 
reasonable time from such receipt,66 or from the 
date the balance due is ascertained,^^ or from the 
date when payment should have been made,6 8 or, 
in an action to recover for minerals mined, from 
the date they were mined and removed from the 
common property.®^ Interest on rental for use and 
occupation accrues from the date of the maturity 
of the rent.70 Where a statute provides for interest 
on every ''forbearance” of money, a tenant in com¬ 
mon who was holding and managing as his own 
property owned in common without any regulation 
of his cotenant’s right, and who actually collected 
sums for a share of which he should have accounted 
to his cotenant, is liable for interest on such sums 
as can be ascertained to have been wrongfully with- 
held.'^i 

§ 49. Lien 

In some Jurisdictions a tenant In common has an 
equitable lien on the interest of his cotenant for income, 
rents, and profits for which his cotenant is liable to ac¬ 
count; but in other Jurisdictions such a lien does not 
arise by operation of law, although it may be impressed 
on the cotenant's Interest by decree of a court having 
the parties and property before it. Ordinarily, under 
either rule, such a lien will not be allowed to prejudice 
the rights of innocent third persons. 

The authorities are not agreed as to the right of 


56. Tex.—Kirby Lumber Co. v. Tem¬ 
ple Lumber Co., S3 S.W.2d 638, 125 
Tex. 284. 

57. Colo.—Latta v. Stout, 203 P.2d 
496, 119 Colo. 257. 

®8. Tex.—Currie v. Harris, Civ App., 
172 S.W.2<i 404, affirmed 176 S.W, 
2d 302, 142 Tex. 93. 

B9. W.Va.—Patterson v. Clem, 91 S. 
E. 654, 79 W.Va. 666—McNeely v. 
South Penn Oil Co., 62 S.E. 480, 68 
W.Va. 438. 

m. XJ.S.—-Wright V. Brush, C.C.A. 
Kan., 115 E.2d 265. 

Cotenant’s snisrepreseiitatioii 

The fact that the cotenant induced 
the tenant in common to execute the 
lease by misrepresentation does not j 


entitle him to share in any bonus 
paid,—^Wright v. Brush, supra. 

61. Idaho,—^Washington County Irr. 
Dist. V. Talboy, 43 P.2d 943, 65 
Idaho 382. 

63. Ala.—Corpus Juris dted in 

Staples V. Pearson, 159 So. 488, 491, 
230 Ala. 62, 98 A.L.R. 852. 

Mich —Hanna Iron Ore Co. v. Camp¬ 
bell, 29 N.W.2d 393, 319 Mich. 113. 
62 C.J. p 451 note 57. 

63. Pa.—Everly v. Shannopin Coal 
Co., 11 A.2d 700, ,139 Pa;Super. 
165. 

62 C.J. p 462 note 58. 

64. Mass.—-Howland v. Stowe, 194 
K.B. 888, 290 Mass. 142. 

Pa.—^Everly v, Shannopin Coal Co., 
11 A 2d 700, 139 Pa.Super. 166. 

65^ Ala.—Corpus Jtiris dtsd in 
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Staples y. Pearson, 159 So. 488, 491, 
230 Ala, 62, 98 A.L.R. 852. 

62 C.J. p 452 note 69. 

66 . Pa.—Sieger v. Sieger, 68 A. 140, 
209 Pa. 66—McGowan v. Bailey, 36 
A 326, 179 Pa. 470. 

67. HI.—^Knowles v. Hastings, 42 NT. 
B.2d 309, 314 Hl.App. '574. 

Prom rendition of Judgment 
Ohl.—Bssley v. Mershon, 262 P.2d 
417. 

68 . Pa,—^Sheridan v, Coughlin, 42 A. 
2d 618, 362 Pa. 226. 

69. Pa.—Everly v. Shannopin Coal 
Co., 11 A 2d 700, 139 Pa.Super. 165, 

70. Va,—Adkins v. Adkins, 86 S.E. 
490, 117 Va. 445. 

62 C.J. p 462 note 61. 

71. Wash.—Daniel v. Daniel, 198 P. 
72$, 116 Wash. $2, 27 AL.R. 177. 
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a tenant in common to a lien on his cotenant’s inter¬ 
est to secure the payment of rents or profits found 
to be due him on an accounting by his cotenant."^ 
In some jurisdictions it is held that a tenant in 
common has no lien by operation of law on the in¬ 
terest of his cotenant for income, rents, and profits 
for which his cotenant is liable to account,that 
he has only an inchoate right to an equitable lien 
against the interest of his cotenant for such income, 
rents, and profits,and that no lien on his coten¬ 
ant’s interest in the property exists until it has 
been impressed thereon by decree of court and, 
although in some instances a court having the par¬ 
ties and the property before it may impose such a 
lien by its decree on the debtor cotenant’s interest, 
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such a right or lien will not be allowed so as to 
affect adversely the rights of third persons,or at 
least it will not be impressed on the interest of the 
debtor cotenant to the prejudice of a bone fide pur¬ 
chaser or encumbrancer of such debtor cotenant’s 
interest.'^S 

In other jurisdictions it is held that a tenant in 
common has an equitable lien on the interest of his 
cotenant or cotenants for rents and profits, which 
will be enforced as between the parties,'^® but that 
the lien will not be allowed one cotenant against 
the interest of another, where third persons will be 
adversely affected,^® and hence will not be allowed 
to the prejudice of a bona fide purchaser or encum¬ 
brancer of the debtor cotenant’s mterest.Si 


72. Cal.—^Palpar, Inc. v. Thayer, 252 
P.2d 51, 115 Cal.App 2d 333. 

73. Ala.—Griffin v Ayers, 171 So. 

719, 233 Ala. 389—^Newbold v. 

Smart, 67 Ala. 326. 

Ark—Dove v. Donn, 150 S'W.2d 604, 
202 Ark. 226—^Dunavant v. Fields, 
60 S.W. 420, 68 Ark. 534--McKneely 
V. Terry, 33 S.W. 953, 61 Ark 527 
—Brittinum v. Jones, 20 S.W. 520, 
56 Ark. 624—Clark v. Hershey, il2 
S.W. 1077, 52 Ark. 473. 

Ill.—^Angelo V Angelo, 35 N.E. 229, 
146 Ill. 629—Stenger v. Edwards, 
70 Ill. 631. 

Kan—Beeching v. Beeching, 10 P.2d 
7, 135 Kan 242—Stephenson v. Pat¬ 
ton, 121 P. 498, 86 Kan. 379, Ann. 
Cas.l913C 360. 

Ky.^—Burch v. Burch, 82 Ky. 622. 
Md—Flack v. Gosnell, 24 A. 414, 
76 Md 88. 35 Am.S.R. 413, 16 L.R. 
A. 547. 

Miss—Pennington v. Purcell, 111 So. 
577, 145 Miss. 543 

S.C.—Tedder v. Tedder, 116 ‘S.E. 436, 
123 S.C. 346—^Vaughan v Langford, 
62 S.E 316, 81 S.C. 282, 128 Am.S.R. 
912, 16 Ann.Cas. 91. 

Wash.—McKnight v. Basilides, 143 
P.2d 307, 19 Wash.2d 391. 
irot ordinary lien 

"We do not understand that a ten¬ 
ant in common has, upon the share of 
his cotenant, a lien for rents receiv¬ 
ed by the latter beyond his share, in 
any such sense that a simple action 
may be maintained for debt and fore¬ 
closure, as may be done in the case 
of an ordinary lien.”—^Kalteyer v. 
WipfC, 52 S.W. 63, 68, 92 Tex. 673. 

74. AJa—Griffin v. Ayers, 171 So. 
719, 233 Ala. 389. 

Miss.—Pennington v. Purcell, 111 So. 
577, 145 Miss. 643. 

75. Miss.—^Pennington v. Purcell, 
supr€u 

X'lUiig of lis peiLdens will not cre¬ 
ate a lien against the cotenant's 
share for rents and profits superior 
to a prior mortgag:e agains^t his in- 
86 C.J.S.—27 


terest.—Tedder v. Tedder, 116 S.E. 
436, 123 S.C. 346 
Pending proceedings 

Deed of trust on undivided interest 
given pending partition proceedings 
was held superior to cotenant’s lien 
for use and occupation by subsequent 
decree.—Pennington v. Purcell, 111 
So. 577, 145 Miss. 543. 

76. Ill.—Roberts v. Beckwith, 79 Ill. 
246, 

BCan.—Lish v. Wehmeyer, 147 P.2d 
712, 158 Kan. 339. 

Miss.—Bennett v. Bennett 36 So. 452, 
84 Miss. 493. 

K.J.—Murphy v. Regan, 73 A.2d 191, 
8 N.J.Super. 44. 

S.C.—^Vaughan v. Langford, 62 S.E. 
316, 81 S.C. 282, 128 Am.S.R. 912, 
16 Ann.Cas. 91. 

Tenn.—Zuccarello v. Erwin, 2 Tenn. 
App. 491. 

Tex —^Wauhop v. Sauvage’s Heirs, 
Civ.App., 159 S.W. 185—Wipfe v. 
Heder, Civ.App, 41 S.W. 164. 
Wash.—Knight v. Basilides, 143 P.2d 
307, 19 Wash 2d 391—^Aylward v. 
Lally, 264 P. 983, 147 Wash. 29. 
Lien in partition proceeding see Par¬ 
tition § 138 e. 

77. Pa.—In re Martin's Estate, 

Orph., 12 Pay.L.J. 121. 

Wash.—Aylward v. Lally, 264 P. 983, 
147 Wash. 29. 

Xiienholder 

Miss.—Pennington v. Purcell, 111 So. 
577, 145 Miss. 643. 

Wash.—In re Calvano's Estate, 35 Pa. 
Dist. & Co. 395, 19 Wash.Co. 98, 

Other creditors 

Kan.—Beeching v. Beeching, 10 P.2d 
7, 135 Kan. 242. 

78. Kan.—Scantlin v. Allison, 4 P. 
618, 32 Kan. 376. 

Md.—Flack v. Gosnell, 24 A. 414, 76 
Md. 88, 35 Am.S.R. 413, 16 L.R.A. 
547. 

Miss.—^Morgan v. Long, 19 So. 98, 73 
Miss. 406, 56 Am.S.R. 541—^Burns 
V. Dreyfus, 11 So. 107, 69 Miss. 211, 
20 Am^B. 539. 
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S.C.—Vaughan v. Langford, 62 S.E. 
316, 81 S.C. 282, 128 Am.S.R. 912, 
16 Ann Cas. 91. 

Tenn.—Omohundro v. Elkins, 71 S.W. 
690, 109 Tenn. 711. 

Tex.—Kirby Lumber Co. v. Temple 
Lumber Co., 83 S.W.2d 638, 125 
Tex. 284. 

liieiis originatiiig prior to the estate 
in common. 

Tex —Flach v. Zanderson, Civ.App., 
91 S.W. 348. 

78. Ga.—^New Winder Lumber Co. v. 

Guest, 187 S.E. 63, 182 Ga. 869. 

62 C.J. p 462 note 63 [e], 

80. Cal.—Palpar, Inc. v. Thayer, 262 
P.2d 51, 116 Cal.App.2d 333. 

Xn Georgia 

(1) Under the statute, Ga.Code 
Ann. § 85—1004, the lien of a tenant 
in common on the interest of a coten¬ 
ant receiving more than his share of 
the rents and profits will be enforced 
as against a third-party lienholder.— 
New Winder Lumber Co. v. Guest, 
187 S.E. -63, 182 Ga. 859—Carmichael 
V. Citizens’ & Southern Bank, 134 S. 
E. 771, 162 Ga. 736. 

(2) The lien for rents and profits 
will take precedence over a mortgage 
executed by the debtor cotenant.— 
New Winder Lumber Co. v. Guest, 
supra—Bank of Eton v. Owens, 91 S, 
E. 476, 146 Ga. 464—^Arnett v. Mun- 
nerlyn, 71 Ga. 14—^Hines v. Manner¬ 
ly n, 57 Ga. 32. 

(3) The lien for rents and profits 
will take precedence over a material- 
man's lien foreclosure—^New Winder 
Lumber Co. v. Guest, supra. 

(4) However, no lien can be en¬ 
forced where title has been conveyed 
by the debtor cotenant to a third 
person, even as security.—Carmi¬ 
chael V. Citizens' & Southern Bank, 
supra—^Pope v. Tift, 69 Ga. 741. 

81. Cal.—Palpar, Inc, v. Thayer, 252 
P.2d 51, 115 Cal.App.2d 333. 

t Ohio.—Knecht v. Knecht, 16 Ohio N, 
P.,N.S., 262. 



§§ 49-51 TENANCY IN COMMON 

In still other jurisdictions such a lien on the co- 
tenant's interest exists and may be enforced even 
where the interest has been acquired by an inno¬ 
cent purchaser, although, since it is of the nature 
of a personal charge, on the death of the default¬ 
ing cotenant the amount due is payable primarily 
out of his personal estate. 

A statute giving a Hen for rent on growing crops 
in possession of a lessee has no application to crops 
belonging to a tenant in common in possession, al¬ 
though he must account to his cotenant.85 Under 
statutes providing therefor, persons farming on 
shares, or raising crops by joint contributions, in 
such manner as to make them tenants in common in 
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such crops, have a lien on the interest of the other 
in such crops for any balance due for provisions, 
supplies, labor, services, etc., furnished to aid in 
cultivating and gathering the crops, in case of a 
failure of either to contribute the amount and 
means as agreed on by the parties.^^ 

Agreement as to lien. An agreement which gives 
a tenant in common, renting his interest to his co- 
tenant, a hen on all the produce raised does not 
entitle him to a lien on the produce raised on the 
undivided interest of the lessee, against a third 
person who possesses a valid lien, although inferior 
to that of a landlord.^*^ 


D. WASTE 


§50. In General 

A tenant in common who commits waste is liable to 
his cotenant or cotenants for the injury caused thereby. 

At common law one tenant in common was not 
liable to another for waste.However, this rule 
has been changed, either by adoption of the English 
statute, or because of other statutes, changing the 
rule, so that now it is uniformly held that, where a 
cotenant commits waste, he is liable for damages for 
the injury caused thereby to his cotenant or co- 
tenants.S^ The right of action exists equally wheth¬ 
er there has been an ouster by the cotenant com¬ 
mitting waste^^ or whether there has been no such 
ouster.91 Under a statute authorizing a cotenant 
to recover for his share of any part of the estate 
destroyed, severed, or carried away by the other, 
the right thus conferred vests in each cotenant at 


the time of the injury done and is neither trans¬ 
ferred nor defeated by the subsequent alienation of 
his interest in the land.^^ 

Liability to creditor of deceased cotenant. One 
cotenant is not liable for waste directly to a cred¬ 
itor of a deceased cotenant's estate.^^ 

§ 51. What Constitutes 

Ordinarily any action by a tenant In common which 
causes the destruction or permanent injury of the prop¬ 
erty held In common constitutes waste for which he is 
liable. 

The term ‘"waste," when applied to a tenant in 
common, has, it has been said, a very extensive 
meaning,94 and, generally speaking, any action by 
a tenant in common which goes to the destruction or 
permanent injury of the property held in common 
constitutes waste.Oearing of all the arable land 


82. N'.T.—^In re Lawyers Title & 
Guaranty Co,, 284 N'.T.S. 208, 157 
Miso. 616, modified on other 
grounds 294 NT.Y.S. 371, 162 Misc. 
486. 

62 C.jr. p 452 note 64. 

83. N.T.—Pape v. Schofield, 28 ]Sf,T. 
S, 340, 77 Hun 236, affirmed 40 

E. 164, 145 N’.T. 698—-Hannan v. 
Osborn, 4 Paige 336. 

84. K.T.—^Hannon v. Osborn, supra. 

85. Ala.—^Kennon v. Wright, 70 Ala. 
434. 

86. Ala.—Culbert v. Johnson, 198 So. 
131, 240 Ala. 146. 

Advances hy third person. 

The lien does not extend to advanc¬ 
es made by third person at the re¬ 
quest of a tenant in common.—Cul- 
bert V. Johnson, supra. 

Enforcement 

The tenants in common may sue 
and enforce the lien by attachment 
on the grounds and in the manner 


provided for enforcement of land- j 
lord's lien on crops grown on rented j 
land.—Culbert v. Johnson, supra— 
Kagsdale v. Kinney, 24 So. 443, 119 
Ala, 464. 

87- Ga.—^Bowman v. Georgia State 
Bank, 133 S.B. 347, 35 Ga.App. 461. 

88. Del.—^Whitehead v. Whitehead, 
181 A. 684, 21 Del.Ch. 436. 

62 O.J. p 452 note 70. 

Accounting for waste as incident of 
action for partition see Partition 
§ 140. 

89. Ga.—Chapman v. Faughnan, 187 
S.E. 634, 183 Ga. 114, 

Minn.—^Petraborg v. Zontelli, 16 NT. 

W.2d 174, 217 Minn. 636. 

N.C.—^Daniel v. Tallassee Power Co., 
168 S.E. 2‘17, 204 N.C. 274. 

62 C.J. p 463 notes 71-72. 

Kemedies of tenant in common 
against co tenant who commits 
waste see infra §§ 76-^107. 

O^neral principles of law with re¬ 
spect to commission of waste apply 
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to tenants in common.—Whitehead 
V. Whitehead, 181 A. 684, 21 Del.Ch. 
436. 

90. Iowa.—Dodge v. Davis, 52 N.W. 
2, 85 Iowa 77. 

91. N.Y.—Cosgriff v. Dewey, 47 N.Y. 
S. 255, 21 App.Div, 129, affirmed 68 
N.E. 1, 164 N.Y. 1, 79 Am.S.R. 620 

92. N.H.—-Blake v. Milliken, 14 N. 

H. 213. 

93- Ky.—Marcum v. Clark, 44 S.W. 

2d 637, 241 Ky. 603. 

62 C.J. p 463 note 76. 

94. N.Y.—CosgrifC v. Dewey, 68 N.E. 

I, 164 N.Y. 1, 79 Am.S.R. 620. 

96. Ala.—Clark v. Whitfield. 106 So. 

200, 213 Ala. 441. 

62 C.J. p 463 note 78. 

Eestraotlon of riparian rights 
Minn.—Petraborg v. Zontelli, 15 N. 

W.2d 0.74, 217 Minn. 636. 

Tearing down dwelling house 
Ga.—Chapman v. Faughnan, 187 S. 
E. 634, 183 Ga. 114. 
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owned in common and wearing it out by a succes¬ 
sion of crops and not leaving sufficient timber to re¬ 
pair fences are not such injuries as the law will 
remedy by an action on the case in the nature of 
waste; the injured cotenant must seek his remedy 
either by an action of account or a bill in equity for 
an accounting.96 Also a tenant in common in pos¬ 
session has been held not liable for the deteriora¬ 
tion of buildings and fences.97 

Permissive waste. Where lands are held in com¬ 
mon by a life tenant and by others in fee, and 
such tenants have neglected to pay taxes and make 
necessary repairs to the common property, they 
are all guilty of permissive waste.^^ 

§ 52. - Taking Away Soil 

Taking away the soil from the common land ordi¬ 
narily is waste for which a tenant in common is liable 
to his cotenant. 

Taking away the soil ordinarily is waste,even 
though the purpose is to convert it into bricks for 
sale.^ However, it has been held that no cause of 
action arises from the removal of part of the soil 
where the land is neither injured nor destroyed, 
but is improved.^ 

§ 53 . _ Excavation and Removal of Rock 

The excavation and removal of rock by a cotenant 
from land held in common and conversion of the pro¬ 
ceeds of a sale thereof to his own use constitute waste 
for which he is liable. 

The excavation and removal of rock by a coten¬ 
ant from land held in common and conversion of 
the proceeds of a sale thereof to his own use consti¬ 
tute waste,3 since the rock is a part of the free¬ 
hold and to the extent it is taken operates as a 
diminution of the estate.'* Whether the rock re¬ 
moved by the tenant and converted to his own use is 
considered personal property or part of the realty. 


TENANCY IN COMMON §§ 51-54 

he is liable to his cotenants for their proportion of 
its value.5 A right of action accrues from acts 
of this character, although there was no ouster or 
exclusion of the cotenant,® and it has been held that 
a right of action exists although the rock on the 
premises was in practically inexhaustible quantities, 
and although the premises were increased in value 
by reason of such acts.*^ 

§ 54 . - Cutting or Destruction of Timber 

Although there is some authority to the contrary. It 
Is generally held waste for a tenant in common to cut 
and remove timber from the land owned in common; but 
it Is not waste where the cutting conforms to the prac¬ 
tices of good husbandry and is for the use and benefit 
of the property. 

It is not waste for a tenant in common of a farm 
to cut wood necessary to the use of the farm.® 
Also there is authority to the effect that a tenant 
in common, in the exercise of his right to the en¬ 
joyment of the common estate, may cut timber and 
use or dispose of it at least to an extent correspond¬ 
ing to his share of the estate,® and that cutting, re¬ 
moval, and sale from the common property of 
matured timber by one of the cotenants who does 
not in any way attempt to prevent his cotenants 
from doing the same thing if they see fit to do so 
do not constitute waste within a statute providing 
for the recovery of damages from the cotenant 
who has committed waste on the common proper- 
ty.l® The removal and sale of timber by a tenant 
in common in possession have been held not waste 
where the proceeds are used for the payment of 
taxes, insurance, and repairs to the property.^l On 
the other hand, it has been held that it is waste for 
a tenant in common to cut and remove timber from 
the land owned in common and that a tenant 
in common commits waste where he cuts trees 
on the common property and sells them without 
the consent of the other tenants,^® or where he 


Substantial injury 

Tenant in common cannot commit 
any act without consent of cotenant 
which does substantial injury to real¬ 
ty held by them —^Whitehead v. 
Whitehead, 181 A. 684, 21 Del.Ch. 436. 

96. N.C.—^Darden v. Cowper, 52 N. 

C. 210, 75 Am D. 461. 

62 C.J. p 453 note 79. 

97. Ala.—Childs v. Julian, 2 So.2d 
453, 241 Ala. 249. 

98. K.J.—^Woolston v. Pullen, 102 A. 1 6. 
461, 88 N.J.Ea. 35. 

99. NT.Y.—Cosgriff v. Dewey, 58 N.E 
1, 164 Isr.T. 1, 79 Am.S.R. 620. 

62 C.J. p 454 note 81. 

1. K.Y.—Cosgrife V. Dewey, supra. 

62 C.J. p 454 note 82. 


2. ^*.0.—Smith v. Sharpe, 44 N.C. 
91, 57 Am.D. 674. 

3. Mo.—Childs V. Kansas City, St. 
J. & C. R. Co., 23 S.W. 373, 117 Mo. 
414. 

62 C.X p 454 note 84. 

4. N.Y.—CosgrifC v. Dewey, 58 NE. 
1, 164 N.Y. 1, 79 Am.S.R. 620. 

5. N.Y.—Cosgriff v. Dewey, supra— 
McCabe v. McCabe, 18 Hun 153. 

N.Y.—Cosgriff v. Dewey, 47 N.Y. 
S. 265, 21 App.Div. 129. 

7- N.Y.—Cosgriff v. Dewey, supra. 

8. Cal —McCord v. Oakland Quick¬ 
silver Mining Co., 27 P. 863, 64 Cal. 
134, 49 Am.R. 686, 

62 C.J. p 464 note 89, 
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9. Cal.—^McCord v. Oakland Quick¬ 
silver Mining Co., supra. 

62 C.J. p 454 note 90. 

10. R.I.—Buchanan v. Jencks, 96 A. 
307, 38 R.I. 443, 2 A.D.R. 986. 

11. Del.—^Whitehead v. Whitehead, 
181 A. 684. 21 Del.Ch. 436. 

PTooeeds not used 

The tenant in common is liable to 
account only for the proceeds of 
the timber cut and sold which were 
not used for the payment of expens¬ 
es, improvements, and taxes.—^White- 
head v. Whitehead, supra. 

12. N.C.—Daniel v. Tallassee Power 
Co., 168 S.E. 217, 204 N.C. 274. 

62 C J. p 454 note 92. 

13. Ky.—^Emmons v. Evans, 198 S. 
W 900, 178 Ky. 180. 

62 C.J. p 454 note 93. 
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§§ 54-55 TENANCY IN COMMON 

cuts, removes, and manufactures trees into lumber 
without the consent of his cotenant,or where he 
takes possession and claims the whole tract and 
removes the timber for his own use,^^ or where, 
without the consent of his cotenant, he cuts down 
and clears woodland beyond his interest to the 
great injury of his cotenant,or where he cuts 
and removes timber, thereby destroying a consider¬ 
able part of the inheritance and converts it to his 
own use,^*^ or where he cuts and removes timber, 
thereby converting woodland into arable lands, 
where the circumstances are such that the cutting 
lessens the value of the realty and does not con¬ 
form to good husbandry, or where he cuts and de¬ 
stroys great quantities of timber without the con¬ 
sent of the cotenants,i8 or maliciously, wantonly, 
or carelessly burns over land owned in common, 
destroying the wood or rendering it unfit for use.^® 

It has also been held that the cutting of trees, 
a large part of which were immature and unfit for 
cutting, the other cotenants not consenting, consti¬ 
tutes waste,2i and that it is waste for a tenant in 
common to destroy or permanently injure the com¬ 
mon property by the use of a skidder or other ma¬ 
chinery destroying or doing irreparable injury to 
timber too small for manufacture into merchantable 
lumber and making unnecessary ditches in the sur¬ 
face of the land,^^ notwithstanding a contract au¬ 
thorizing the construction of dirt and logging roads 
and railroads for cutting and removing timber.23 
It has been said, however, that it is the ultimate in¬ 
jury done to the rights of the cotenants which gives 
them the right to complain; and if the cutting of 
timber on the land improves its value the cotenant 
who has done so is not liable for waste.^^ 


§55. - Mining 

Ordinarily it is not waste for a tenant In common 
to mine and remove minerals, gas, or oil from the com¬ 
mon property, at least where the mine was open on the 
premises at the commencement of the tenancy in com¬ 
mon; but there is some authority holding it waste for 
a tenant in common to open up mines on the common 
property and take minerals therefrom. 

It has been held that the mining of lands results 
in their depletion and destruction pro tanto, and that 
such use by a joint owner of the property without 
the consent of the others is waste.^^ Elsewhere, 
however, it has been held that it is not waste for 
a tenant in common to work a mine which is open 
on the premises at the commencement of the coown- 
ership of the parties,^^ or even as to a mine or oil 
or gas well which the tenant in common opens or 
brings into production,^7 although there is authority 
holding that in the absence of a statute providing 
otherwise or of consent of the other cotenants^S 
it is waste for one cotenant to open up mines on the 
common property and take minerals therefrom.29 
Also, the tenant in common taking the mineral can¬ 
not keep the proceeds of a sale thereof without ac¬ 
counting, on the theory that the portion of land 
furnishing the mineral is no more than his just 
due.89 

Under statutes providing that, if any person shall 
assume and exercise exclusive ownership over, or 
take away, destroy, lessen in value, or otherwise 
injure or abuse any property held in tenancy in 
common, the person aggrieved shall have an action 
for the injury in the same manner as though such 
tenancy in common did not exist, mining the com¬ 
mon property by one of the cotenants without the 
consent of the other cotenants is forbidden, whether 
the mine was or was not open at the inception of 
the cotenancy,31 as an unauthorized taking away 


14. Mich.—Clow V. Plummer, 48 N. 
W. 795, 85 Mich. 650. 

15. U.S.—McGahan v. Rondout Nat. 
Bank, S.C., 15 S.Ct. 847, 156 U.S. 
218, 39 L.Ed. 403. 

16. S.C.—Johnson v. Johnson, 11 S. 
C.Eq. 277, 29 Am.D. 72. 

17- W.Va.—^Provident Life & Trust 
Co. V. Wood, 123 S.E. 276, 96 W.Va. 
616. 

62 C.J. p 464 note 97. 

18- Ala.—Guest v. Guest, 176 So, 
289, 234 Ala, 681. 

Judgment of tenant 

In determining whether or not 
waste was committed, proper defer¬ 
ence must he shown to judgment of 
cotenant in possession and in man¬ 
agement of property partly his own. 
—Guest V. Guest, supra. 

19. Tex.—Stuart v. Teagarden, Civ. 
App., 193 S.W. 41S, 


20. R.I.—Buchanan v. Jencks, 96 A- 
307, 38 R.I. 443, 2 A.L.R. 986. 

21. Cal.—-Puller v. Montafi, 203 P. 
406, 65 CahApp. 314. 

62 C.J. p 464 note 1. 

22. Ala,—Jasper Land Co. v. Man¬ 
chester Sawmills, 96 So. 417, 209 
Ala. 446. 

23. AJa,—Jasper Land Co. v. Man¬ 
chester Sawmills, supra. 

24. S.C.—Johnson v. Johnson, 11 S. 
C.E<1. 277, 29 Am.D. 72. 

25. Ala.~Clark v. Whitfield, 105 So. 
200, 213 Ala. 441. 

26. N.M.—Mayer v. Lane, 262 P. 
178, 33 N.M. 18, 

62 C.J. p 456 note 6. 

Necessity for tenant in common re¬ 
moving minerals or gas or oil from 
the common lands to account there¬ 
for to his cotenants see supra ( 47. 


27. Cal.—Dabney-Johns ton Oil Corp. 
V. Walden, 62 P.2d 237, 4 Cal.2d 
637. 

Productloa of oil 

Cal.—^Dabney-Johns ton Oil Corp. v. 
Walden, supra. 

28- Pa.—^Appeal of Coleman, 62 Pa. 
252. 

62 ax p 465 note 3. 

29. Minn.—Petraborg v. Zontelli, 15 
N.W.2d 174, 217 Minn. 536. 

62 C.J. p 456 note 9, 

Gas 

W.Va.—Smith v. United Fuel Gas Co., 
166 S.E. 633, 113 W.Va. 178. 

30. W.Va.—Cecil v. Clark, 35 S.E. 11, 
47 W.Va. 402, 81 Am.S.R. 802. 

31. Mont.—^Harrigan v. Lynch, 62 P. 
642, 21 Mont 36. 

62 C.J. p 455 note 11. 
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and lessening* in value of the property and a per¬ 
manent injury thereto.^2 

§ 56. - Severance and Removal of Mill or 

Mill Fixtures 

The severance and removal by a tenant in common 
of a mill or mill fixtures, without the consent of the 
other cotenants, constitute waste for which he is liable, 
unless the removal was for a temporary use. 

The severance and removal of a mill,23 and the 
removal, except for the common benefit, of fixtures 
attached to the mill,^^ without the consent of the 
other cotenants, are such actions of destruction of 
the common property as to constitute waste and to 
give a right of action to the cotenants sustaining 
injury thereby. However, the taking of fixtures and 
implements of a mill out of use for want of repairs, 
and their temporary use by one cotenant and the 
destruction of some rotten timber belonging thereto 
by him, do not constitute destructive waste, and give 
no cause of action.25 

§ 57. Treble Damages for Waste 

Where authorized by statute, treble damages may be 
recovered for waste committed by tenants in common. 

Some statutes make specific provision for the im¬ 
position of treble damages for waste committed by 
tenants in common. Such statutes, being highly 
penal in their character, must be strictly construed 
and held to apply only to such cases as are clearly 
intended by the legislature,26 although actions there¬ 
under have been held not barred by the passage of 
a period of limitations applicable to penal actions.37 
A statute which provides the penalty in respect of 
a tenant in common who commits any strip or waste 
without first giving notice to all other persons in¬ 
terested of his intention has been construed to 
apply only to instances of known and recognized 
tenancy in common and not where a party enters 
and cuts wood or timber under an honest claim 
that he owns the whole land in fee^s or where, at the 
time the acts complained of occurred, defendant 


w'^as in possession as administrator without objection 
from the other heirs.2^ However, it is not a de¬ 
fense that the land on which the waste was com¬ 
mitted will probably, or even inevitably, be wanted 
to satisfy the claims of creditors of the estate in¬ 
herited by the tenants in common, since the title of 
the cotenants is good until defeated by the opera¬ 
tion of law.**0 

A statute authorizing recovery of treble damages 
by one cotenant against another who has committed 
waste by cutting timber on the land held in com¬ 
mon pending an action for recovery thereof does not 
authorize an action against a cotenant who had no 
knowledge of the pendency of the action.'^i Where 
notice is not given as required by statute, it is not 
a defense that defendant was the servant or agent 
of the tenant occupying the premises.^2 is not 
a defense in an action by one tenant against the 
other for selling stumpage from common land with¬ 
out authority that plaintiff previously had wrong¬ 
fully sold stumpage from the same land.'^^ The 
right given by such a statute vests in each cotenant 
at the time of the injury done and is neither trans¬ 
ferred nor defeated by the subsequent alienation 
of his interest in the land.*^'^ Under a statute au¬ 
thorizing recovery of treble damages where a co- 
tenant has wantonly committed waste on land by 
cutting and removing standing timber thereon, a co- 
tenant is guilty of committing waste wantonly, 
within the meaning of this statute, when, with 
knowledge of his cotenant's rights, and in total 
disregard thereof, and with the design and purpose 
of ignoring those rights, he purposely, and with 
intent to appropriate it to his own use, cuts and 
removes from the land the standing timber there- 
on.45 In some jurisdictions statutes imposing treble 
damages in cases of trespass or waste generally 
have been held inapplicable to the acts of coten- 
ants.'^® The damages to be assessed are the dam¬ 
ages done to the land as a whole, and not merely 
the amount of the damage done to plaintiff's undi¬ 
vided interest.^'^ 


32. Mont.—^Butte & Boston Consol. 
Mining- Co. v. Montana Ore Pur¬ 
chasing Co., 63 P. 826, 26 Mont. 

41. 

33. Me.—Maddox v. Goddard, 15 Me. 
218, 33 Ana.D. 604. 

34- Me.—Symonds v. Harris, 61 Me. 

14, 81 Am.D, 663. 

62 C.J. p 465 note 14. 

35. H.C.—-Dodd v. Watson, 67 N.C. 
48, 72 Am.D. 677. 

36. Mass.—^Jenkins v. Wood, 14 N. 
Ei 612, 146 Mass, 494. 

62 C.J. p 465 note 18, 


37. Me—Hall v. Hall, 91 A. 949, 112 
Me. 234. 

62 C.J. p 466 note 19. 

38. Mass.—^Jenkins v. Wood, 14 H.B. 
612, 145 Mass. 494. 

39. Mass.—^Adams v. Palmer, 6 Gray 
338. 

40. Me.—Moody v. Moody, 15 Me. 
205. 

41. Mass,—^Reed v- Davis, '8 Pick. 
614. 

42. Me.—Hazen v. Wight, 32 A. 887, 
87 Me. 233. 


43. Me.—^Dwinell v. Liarxahee, 38 
Me. 464. 

44- H-T.—-Hoolihan v. Hoolihan, 86 
N.E. 1103, 193 N.Y. 197, 15 Ann. 
Cas. 269. 

45. W.Va.^—^Hardman v. Brown, 88 S. 
E. 1016, 77 W.Va. 478, 

46. Ark.—^Pitzhugh v. Norwood, 241 
S.W. 8, 163 Ark. 412. 

62 C.J. p 466 note 28. 

47. Mass.—Proctor v. Proctor, 65 N. 
E. 797, 182 Mass. 416. 

62 C.J. p 466 note 29. 
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58-59 TENANCY IN COMMON 


E. PURCHASE OR EXTINGUISHMENT OF TITLE, INTEREST, OR CLAIM 


§ 58. Purchase of Outstanding Title or In¬ 
terest in General 

A tenant in common is und«r no absolute duty to 
purchase an outstanding title for his own benefit or for 
the benefit of his cotenants. 

A tenant in common is under no absolute duty to 
purchase an outstanding title for his own benefit, 
or for the benefit of his cotenants.49 He may, how¬ 
ever, purchase an outstanding or adverse claim on 
the common property.^O Where a tenant in common 
purchases an adversary interest in the common es¬ 
tate, his title thereto may be confirmed by acquies- 
cence^^ and lapse of time,^2 as well as by the ex¬ 
press act of his cotenants.^3 The other cotenants 
may not equivocate or trifle with the possession af¬ 
forded a cotenant by his acquisition.^^ In the pur¬ 
chase of an outstanding claim, it is immaterial 
which cotenant furnishes the money for the com¬ 
mon purpose of clearing title, with respect to a 
contention that the cotenant furnishing a consider¬ 
able part of the money acquires a superior interest.^5 

§ 59. - Inurement to Benefit of Cotenants 

a. In general 


b. Necessity of existence of cotenancy 

c. Cotenancy based on defective or void 

title 

d. Necessity that interest purchased be 

hostile 

e. Where parties hold by different titles 

f. Repudiation or abandonment of rights 

by cotenant 

g. Purchase of cotenanPs interest 
a. In G-eneral 

Generally, the purchase or extinguishment of an out¬ 
standing title, interest, or claim by one tenant in com¬ 
mon inures to the benefit of his cotenants. 

One tenant in common will not be permitted to 
acquire title to, or an interest or claim in, the com¬ 
mon property inequitably solely for his own benefit 
or to the exclusion of his cotenants.56 Where a ten¬ 
ant in common purchases an outstanding title or 
interest, it is presumed to have been done for the 
common benefit,57 and for the protection of the 
common estate,5 8 and as a general rule purchase 
or extinguishment of an outstanding title, interest, 
or claim by one tenant in common inures to the 
benefit of his cotenant,59 according to the author- 


48. Me.—^Hill V. Coburn, 75 A. 67, 
105 Me. 437. 

49. Wash.—Dwight v. Waldron, 164 
P. 761, 96 Wash. 160. 

62 C.J, p 466 note 31. 

50. Tex.—Myers v. Crenshaw, Civ. 
App , 116 SW.2d 1125, affirmed 137 
'S.W.2d 7, 134 Tex. 500. 

61. Conn—Kievman v. Grevers, 189 
A 609, 122 Conn. 406. 

62. Conn.—^Kievman v. Grevers, su¬ 
pra, 

53. Conn.—^Kievman v, Grevers, su¬ 
pra. 

54. Tex.—Vaughan v. Kiesling, Civ, 
App., 150 S,W.2d 435, error dis¬ 
missed, 3 udgment correct—Myers 
V. Crenshaw, Civ.App., 116 S.W.2d 
1125, affirmed 137 S.W.2d 7, 134 
Tex 500. 

55. Tex —^McKenzie v. Grant, Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

56. U.S—London Extension Mining 
Co. V. Ellis, C.C.A.Colo., 134 p.2d 
405. 

Ala.—Markstein v. Schilleci, 61 So.2d 
75, 258 Ala. 68—Gilb v. O'Neill, 142 
'So. 397, 225 Ala. 92, 86 A,L.R. 1526. 

Alaska,—Pilgrim v. Grant, 9 Alaska 
17. 

Cal,—Plant v. Plant, .164 P. 1058, 171 
Cal, 766. 

Ga.—Hardin v. Council, 38 S.E.2d 549, 
200 Ga. 822. 


Kan.—Corpus Juris cited in Hayden 
V. Hughes, 77 P.2d 938, 942, 147 
Kan. 611. 

Miss.—Dampier v. Polk, 58 So.2d 44, 
214 Miss. 65. 

N'.C,—Corpxis Juris quoted in Hatch¬ 
er V. Allen, 17 S.E.2d 454, 455, 220 
3Sr.C. 407. 

jlN.D.—Stevahn v. Meidinger, 67 N.W. 
2d 1. 

—Raker v. G. C. Murphy Co., 58 A. 
2d 18, 368 Pa. 339—Stimson v. 
Stimson, 29 A,2d 679, 346 Pa. 68. 
S.C,—Erwin v. Williams, 18 S.E.2d 
598, 199 S.C. 38. 

Tex.—Cecil v. Dollar, 218 S.W.2d 448, 
147 Tex. 641—^Myers v, Crenshaw, 

! Civ.App., lie S.W.2d 1125, affirmed 
137 S,W.2d 7, 134 Tex. 600. 

Utah.—Chournos v. Evona Inv. Co., 
93 P.2d 450, 97 Utah 335, rehearing 
denied 94 P.2d 470, 97 Utah 346. 

62 C.J. p 456 note 32. 

57. Idaho.—Chapin v. Stewart, 230 
P.2d 998, 71 Idaho 306. 

Isr.C. —Corpus Juris cited in Hatcher 
V. Allen, 17 S.E,2d 464, 456, 220 N. 
C. 407. 

JSr.D.—^Stevahn v. Meidinger, 67 N.W. 
2d 1. 

62 C.J. p 457 note 33. 

58- Idaho.—Chapin v. Stewart, 230 
P.2d 998, 71 Idaho 306. 

59. Ala.—Markstein v. Schilleci, 61 
So. 2d 75, 258 Ala. 68—Gilb v. 

O’Neni, 142 So. 397, 225 Ala. 92, 
85 A.L.R. 1626. 

422 


Alaska.—Pilgrim v. Grant, 9 Alaska 
17. 

Mo.—Bragg v. Ross, 162 S W.2d 263, 
349 Mo, 611. 

N.M.—Torrez v. Brady, 19 P.2d 183, 
37 N.M. 106. 

N.C.— Corpus Juris cited in. Hatcher 

V. Allen, 17 S.E.2d 454, 456, 220 N.C. 
407—Kelly v. Davis, 188 S.E. 863, 
211 N.C. 1. 

N.D.—Stevahn v. Meidinger, 57 N.W. 
2d 1. 

Okl.—Wallace v. Brooks, 147 P.2d 
784, 194 Okl. 137. 

Pa.—Raker v. G. C. Murphy Co., 68 A. 
2d 18, 368 Pa. 339—Schuler v. Schu¬ 
ler, Com.Pl., 41 Luz.Leg.Reg. 275. 
Tenn.—^Woods v. Richardson, 231 S. 

W. 2d 340, 190 Tenn. 662—Perkins 
v. Johnson, 160 S.W.2d 400, 178 
Tenn. 498—State v. Allen, 181 S.W. 
2d 375, 27 Tenn.App. 357. 

Tex.—Vaughan v. Kiesling, Civ.App., 
150 S.W.2d 435, error dismissed, 
judgment correct. 

Wyo.—Binning v. Miller, 102 P.2d 64, 
56 Wyo. 478, rehearing denied 106 
P.2d 278, 66 Wyo. 129. 

62 C.J, p 467 note 34. 

Bad faith 

The fact that a cotenant allows 
premises to be sold and afterwards 
acquires the title, based on such sale, 
by purchase, is evidence of bad faith 
on his part, in determining whether 
his purchase Is for the use and bene- 
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ities on the question, at their option,althougfh 
the rule may be qualified by circumstances sur¬ 
rounding the particular case.^l 

On the other hand, such a purchase is not void,^^ 
but title passes subject to the other tenants' rights, 
and the purchasing agent ordinarily is regarded as 
holding the title or interest acquired in trust for 
all of the cotenants^'^ who must elect within a rea¬ 
sonable time to avail themselves thereof®^ after 
they have notice^® or are charged with notice,®'^ 
they having merely an equitable title, although it 
may afford the basis of a proceeding to procure a 
legal title.A cotenant will not be permitted to 
make his election to share in the benefit of the ac¬ 
quisition of an adverse claim to the property a 
means of speculation by delaying until some cir¬ 
cumstances, such as an increase in the value of the 
land, may determine his course whatever delay 
he may have been guilty of must be consistent with 
fair dealing on his part,'^^ and not attributable to 
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an effort to gain advantages under such adverse 
claim while he shirks his responsibilities thereun¬ 
der However, it has been held that, as between 
the purchaser and his cotenants, the latter are not 
barred by the mere lapse of time, but only where 
the delay is accompanied by circumstances which 
would give rise to an estoppel. 

Effect of express agreement. The rule that the 
purchase of an outstanding title or encumbrance 
will inure to the benefit of the cotenant does not ap¬ 
ply as against an express agreement between the 
parties.*^ ^ 

Circumstances negativing a trust. An exception 
to the rule that the purchase of an outstanding title 
by a cotenant will inure to the benefit of his co- 
tenants is recognized where the circumstances clear¬ 
ly negative the existence of a trust.*^^ 

Where tenants are asserting hostile claims. The 
rule preventing a tenant in common from purchas- 


fit of all cotenants —Hatcher v. Al¬ 
len, 17 S.E2d 454, 220 N.C. 407. 
Compromise of litigration 
Where husband, whose first mar¬ 
riage remained undissolved, had, by 
warranty deed, conveyed property in 
such manner that on divorce third 
wife became owner of undivided one- 
half interest and husband thereafter 
defended his basic title against 
claims of heirs of second wife but 
compromised the litigation for an un¬ 
divided one-half interest, he was re¬ 
quired to divide such interest with 
his tenant in common.^—Nottingham 
v. Denison, Fla., 63 So 2d 269. 

60. N.C.—Corpus Juris cited iu 

Hatcher v. Allen, 17 S.E 2d 464, 456, 
220 N.C. 407. 

62 C.J. p 468 note 35. 

61. U.S.—Ryerson v. Morris & E. R. 
Co., D.C.N.J., 61 F.Supp. 1. 

62 C.J. p 468 note 36. 

Buie of equitable cognizance 

The rule that under certain cir¬ 
cumstances one tenant in common 
must permit cotenant to share in any 
purchase he may make affecting the 
estate is one of equitable cognizance 
and will not be applied by hard and 
fast rules but only to do justice, con¬ 
sidering facts of particular case.— 
Ryerson v. Morris & B. R. Co., D.C.N. 
J., 61 F.Supp. il. 

62. Ala.—Gilb v, O’Neill, 142 So. 
397, 225 Ala. 92, 85 A.L.R. 1626. 

N.C.—Corpus Juris cited in. Hatcher 
V. Allen. 17 S.B.2d 464. 456, 220 N. 
C. 407. 

62 C.J. p 468 note 87. 

03. Ala.—Gilb V. O’Neill, 142 So. 397, 
225 Ala. 92, 85 A.L.R. 1626, 


64. Alaska.—Pilgrim v. Grant, 9 
Alaska 17. 

Cal.—Stewart v. Shearman, 70 P.2d 
702. 22 Cal.App.2d 198. 

Conn.—Kievman v. Grevers, 189 A 
609, 122 Conn. 406. 

Ga.—Hardin v. Council, 38 SE2d 549, 
200 Ga. 822—^Motor Aid v. Ray, 187 
S.E. 120, 53 GaApp. 772. 

Miss.—Clausell v. Riley, 196 So. 246, 
188 Miss. 647. 

N.C.— Corpus Juris cited in Hatcher 
V. Allen, 17 S.E.2d 454, 456, 220 
N.C. 407. 

Wyo—^Andersen v. GrifCeth, 254 P. 
2d 1001. 

62 CJ. p 458 note 38. 

65. Ala.—Markstein v. Schilleci, 61 
So.2d 75, 258 Ala, 68—Chatman v. 
Hall, 20 So.2d 713, 246 Ala. 403— 
Glib v. O’Neill, 142 So. 397, 225 
Ala. 92, 85 ADR. 1626. 

Alaska.—Pilgrim v. Grant, 9 Alaska 
17. 

Kan.— Corpus Juris cited in Malone 
V. Young, 81 P.2d 23, 30, 148 Kan. 
260. 

Neb.—Toole v. Lawrence, 14 N.W.2d 
607, 144 Neb. 779, 163 A L.R 671. 

N.J.—^Leppert v. Leppert, 66 A.2d 
668, 141 N.J.Eq. 205. 

N.C.— Corpus Juris cited in Hatcher 
V. Allen. 17 S.B.2d 464, 456, 220 N, 
C. 407. 

N.D.—Stevahn v. Meidinger, 67 N.W, 
2d 1. 

Okl.—^Knesek v. Muzny, 129 P.2d 863, 
191 Okl. 332. 

Tex.—^Pugh V. Clark, Civ.App., 238 
S."W'.2d 980, refused no reversible 
error—Vaughan v. Klesllng, Civ. 
App., 160 S.W.2d 436, error dis¬ 
missed, Judgment correct-—^Myers 
V. Crenshaw, Civ.App., 116 S.W*3d 
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1125, affirmed 137 S.W.2d 7, 134 
Tex. 500. 

Wyo—Andersen v. Griffeth, 254 P. 
2d 1001. 

62 C.J. p 458 note 39 
Repudiation or abandonment of 
rights by cotenant see infra subdi¬ 
vision f of this section. 

66. Ala.—Glib V. O’Neill, 142 So. 
397, 225 Ala. 92, 85 A.L.R. 1626. 

62 C.J. p 459 note 40. 

Statute imputing constructive no¬ 
tice by recordation of deeds cannot 
be relied on by one tenant in com¬ 
mon to deprive cotenant of his rights 
without actual notice, with respect 
to right to contribute to acquisition 
of outstanding adverse title.—Gilb v. 
O'Neill, supra. 

67. S.D.—Stianson v. Stianson, 167 
N.W. 237, 40 S.D, 322, 6 A.L.R. 280. 

68. Mo—^Nalle v. Thompson, 73 S. 
W. 699, 173 Mo. 695. 

69. S.D.—Stianson v. Stianson, 167 
N.W. 237, 40 S.D. 322, 6 A.L.R. 280. 

Tex.—Vaughan v. Klesling, Civ.App., 
150 S.W.2d 435, error dismissed, 
judgment correct—^Myers v. Cren¬ 
shaw, Civ.App., 116 S.W.2d 1125, 
affirmed 137 S.W.2d 7, 134 Tex. 500. 

70. Cal.—Stevenson v. Boyd, 96 P. 
284, 16-3 Cal. 630, 19 L.R.A.,N.S-, 
625. 

71. Cal.—Stevenson v. Boyd, supra. 

72. Miss.—Barksdale v. Learnard, 73 
So. 736, ,112 Miss. 861. 

73. D.C,—Waters v. Kopp, 34 App.D. 
C. 575, appeal dismissed, 32 S.Ct. 
633, 223 U.S. 746, 66 L Ed. 640, fol¬ 
lowed in. Mitchell v. Lambert, 34 
App.D.C. 683. 

74. Tenn.—^King v. Rowan, 10 Helsk. 
676. 
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ing an outstanding title to the common property and 
setting it up against his cotenant does not apply 
between parties who, although in law tenants in 
common, are not such in fact and are asserting 
hostile claims against each other with respect to the 
common property.'^® 

Estoppel, A cotenant may be estopped to claim 
his rights with respect to an outstanding title ac¬ 
quired by a cotenant'^® 

Legal title acquired by one coparcener is held in 
trust for his coparceners,*^*^ if they choose within 
a reasonable time to claim the benefit of its pur¬ 
chase,*^8 by contributing, or offering to contribute, 
their portion of the purchase money and one co¬ 
parcener cannot purchase an outstanding title, false¬ 
ly state the consideration in his deed, and not com¬ 
municate the facts connected with his purchase to 
his coparceners, and then rely on mere lapse of time 
to defeat their right to get the benefit of such pur¬ 
chase by paying their share of the actual considera¬ 
tion paid.s<^ 

Purchase of outstanding adverse title by husband 
of a tenant in common inures to the benefit of her 
cotenant. 

Mines or mining rights. The purchase of a 
conflicting or outstanding claim in a mine, by one 
tenant in common, inures to the benefit of all 
the cotenants therein,8^ and a cotenant who pur¬ 
chases a conflicting claim,83 or his successor with 
notice of the facts,8^ cannot, in a contest over the 

75- Miss.—Dampier v. Polk, 68 So 
2d 44, 214 Miss. 66—Ferguson v. 

Chancellor, 40 So.2d 275, 206 Miss. 

518, followed in 40 So.2d 279. 

Tex —Corpns Juris cited iu MacDon¬ 
ald V. Follett, Civ.App., 176 S.W.2d 
671, 674, afflrmd 180 S.W.2d 334, 142 
Tex. 616. 

62 C.J. p 461 note 97. 

76. Colo.—^Harrison v. Cole, 116 P. 

1123, 60 Colo. 470. 

77. Va.—Pillow V. Southwest Imp 
Co.. 23 S.E. 32, 92 Va. 144, 63 Am. 

S.R. 804. 

78. Va.—Pillow v. Southwest Imp. 

Co., supra- 

79. Va.—Pillow V. 

Co., supra, 

80. Va.—Pillow V. Southwest Imp. 

Co., supra. 

81. Ky.—Perkins v. Smith, 37 S.W. 

72, 18 Ky.L. 609, 

82. Alaska.—Pilgrim v. Grant, 9 
Alaska 17, modified on other 
grounds, C.C.A., 96 P.2d 662. 

62 C.J. p 459 note 64. 


title wherein the other cotenants claim that the 
purchase inures to their benefit, question their com¬ 
mon title. Where a tenant in common in gas and 
oil rights in land acquired an adverse title thereto, 
it inured to the benefit of all the cotenants.85 

Public lands. Where a cotenant of land, the fee 
of which is in the United States, has acquired title 
by complying with the requirements of statutes re¬ 
lating thereto,88 he cannot be held to come within 
the rule by which cotenants who acquire an out¬ 
standing title are required to hold it as trustees for 
their cotenants,87 in the absence of fraud88 or spe¬ 
cial contract.83 On the other hand, it has been 
held that, where one in possession of government 
land attempted to acquire a homestead right there¬ 
in, his cotenant could share in the title acquired by 
contributing an equal part of the consideration ac¬ 
tually paid.38 Under a statute providing that, 
where a purchaser of school land failed to make 
payment on his contract, the land should revert to 
the state and be resold, where such land came into 
the possession of heirs as tenants in common, an 
assignee of the interest of one of such cotenants 
cannot acquire title as against the assignee of the 
interest of another of such cotenants by purchasing 
the land at a resale thereof after reversion to the 
state.3i 

h. Necessity of Existence of Cotenancy 

The rule precluding the acquisition of title to com¬ 
mon property by a cotenant for his sole benefit is co¬ 
ed end lines of the purchased claim. 
—Grant v. Pilgrim, C.C.A.Alaska, 96 
P.2d 662. 

83. Wash.—Cedar Canyon Consol. 
Min. Co. V. Tarwood, 67 P. 749, 27 
Wash 271, 91 Am.S.R. 841. 

84. Wash.—Cedar Canyon Consol. 
Min. Co. V. Yarwood, supra. 

85. Okl.—Burt v. Steigleder, 270 P. 
64, 132 Okl. 217. 

86. Colo.—Gillet v. Gaffney, 3 Colo. 
351. 

62 C.J. P 460 note 69, 

87. Colo.—Gillet v. Gaffney, supra. 
62 C.J. p 460 note 60. 

88;- Iowa.—Sullivan v. McLeans, 2 
Iowa 437, 65 Am,D. 780. 

89. Iowa.—Sullivan v, McLeans, su¬ 
pra. 

90. Nev.—Lytle r, Devlin, 117 P. 
15, 34 Nev. 179, Ann.Cas.l914B 852 
—-Reinhart v, Bradshaw, 9 P, 246, 
19 Nev. 266, 32 Am.S.R. 886. 

gi. Ind.—McPheeters v. Wrighjt, 24 
N.B. 734, 124 Ind. 560. 9 L.R.A. 
176. 

62 C.J. p 460 note 64. 


Southwest Imp. 


XSxtralateral rights 

(1) Where tenants In common in 
mining ore discovered that vein had 
its apex on adjacent claim and sub¬ 
sequently purchased such claim, such 
claim was an outstanding title and 
purchase inured to benefit of coten¬ 
ant notwithstanding claim at time of 
purchase was not entitled to extra- 
lateral rights, since owners of such 
claim could as matter of law make 
their end lines parallel at any time 
and thereafter such claim would be 
entitled to extraiateral rights.—^Pil¬ 
grim v. Grant, supra. 

(2) Where a cotenant learned, 
through mining on original claim, 
that paying vein was an extralateral 
extension of lode with apex on ad¬ 
joining claim and without communi¬ 
cating knowledge to cotenant who 
owned one-half undivided interest in 
original claim proceeded surrepti¬ 
tiously to purchase adjoining claim, 
the cotenant making the purchase 
held in trust for the other cotenant 
one-half of the acquired interest of 
that portion of the lode which ex¬ 
tended extralaterally beneath the 
original claim and within the extend- 
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extensive only with the existence of the relationship of 
cotenancy. 

The rule precluding the acquisition of title to com¬ 
mon property by a cotenant for his sole benefit is 
coextensive only with the existence of the relation¬ 
ship of cdtenancy^^ and does not apply to a purchase 
by a cotenant after the cotenancy has terminated^s 
or before its creation^^ or where the relationship 
does not exist,or where a tenant in common has 
repudiated the relationship.^® It has been held 
that the rule which prevents one tenant in common 
from purchasing an outstanding title to the common 
property and setting it up against his cotenant is 
founded on the confidential relationship which is 
presumed to exist between them,^'^ and it is not 
the mere fact of cotenancy that prevents one co- 
tenant from purchasing an outstanding deed of 
trust on the common property but it is the existence 
of a confidential or fiduciary relationship between 
the cotenants which would render it inequitable for 
him to do so.^® Where a plaintiff who alleged ac¬ 
quisition of ownership in a lease of land by purchase 
of an interest in a partnership consisting of per¬ 
sonalty only became a tenant in common in the 
personalty it has been held that defendant, as a 
tenant in common in the personalty, in the absence 
of proof or pleading that would estop him to deny 
that plaintiff had any interest in the land, can ac¬ 
cept a lease of the land to the exclusion of plain- 
tiff.99 

Land excepted from conveyance. Where one ten¬ 
ant in common purchased land excepted from the 
conveyance under which they acquired title, there 
was no trust in favor of his cotenants in the ab¬ 
sence of evidence showing distinctly that the pur- 


TENANCY IN COMMON § 59 

chase was made for their benefit.^ 

c. Cotenancy Based on Defective or Void Title 

Although there is authority to the contrary, where 
the title under which the cotenancy is claimed to arise 
is not merely defective but is a nullity, or conveys no 
title whatever, either of the cotenants may buy the real 
title for himself alone. 

The rule precluding a cotenant from purchasing, 
for his own benefit, an outstanding title applies 
where the title by which the cotenants hold is de¬ 
fective.^ Where the title under which the co¬ 
tenancy is claimed to arise is not merely defective 
but is a nullity, or conveys no title whatever, it 
has been held that either of the cotenants may 
buy the real title for himself alone but it has 
also been held to the contrary that the rule forbid¬ 
ding the purchase of an outstanding title by one 
cotenant for his own benefit applies in the case 
of a want of title as well as in the case of a de¬ 
fective title.^ However, where the cotenancy is 
based on a quitclaim deed of an undivided interest 
executed by one cotenant to the other, the granting 
cotenant, it has been held, is not precluded from 
purchasing and asserting a superior outstanding 
title.® 

d. Necessity That Interest Purchased Be Hos¬ 

tile 

The rule precluding the purchase for his own benefit 
by one cotenant of an outstanding title prevents only 
the purchase of an interest hostile to the common title. 

The rule precluding the purchase for his own 
benefit by one cotenant of an outstanding title 
prevents only the purchase of an interest hostile 
or adverse to the common title,® and does not pre- 


92. XJ.S.—^Ryerson v. Morris & E. R. 
Co, D.C.N.J., 61 F.Supp. 1. 

Miss.—Griggs v. Griggs, $7 So.2d 
460 

62 C.J. p 460 note 67. 

nxistence of relation, as oreatore of 
law 

A confidential relationship exists 
as a creature of law between a ten¬ 
ant in common and his cotenants 
only where the cotenants hold under 
the same Instrument, or under the 
same devolution of title, or In joint 
possession.—^Leppert v. Leppert, 56 
A.2d 568, 141 N.J.Eq. 205. 

93. Kan.—Pease v. Snyder, 220 P.2d 
151, 169 Kan. 628. 

62 C.J. p 460 note 68. 

94. Ky.—^Pord v. Jellico Grocery Co., 
240 S.W. 65, 194 Ky. 662—Sneed v. 
Atherton, 6 Dana 276, 32 Am.D. 70. 

95. Tex.—Wagner v. Geiselman, Civ. 
App., 156 S.W. 624. 

62 C.J. p 460 note 70. 


Tenant of a tenant in common is 
not estopped to purchase the titles 
of the other cotenants.—Catlin v 
Kidder, 7 Vt. 12. 

96 . Colo.—^Harrison v. Cole, 116 P 
1123, 60 Colo. 470. 

Wyo.—Corpus Juris cited in Binning 
V. Miller, 102 P,2d 64, 74, 66 Wyo. 
478 

97. Miss.—Griggs v. Griggs, 67 So 
2d 450—Shelby v. Rhodes, 62 So. 
232, 106 Miss. 256. 

Relationship of trust and confidence 
The general rule that the purchase 
by a joint tenant or cotenamt of an 
outstanding title inures to the benefit 
of his cotenant presupposes a rela¬ 
tionship of mutual trust and confi¬ 
dence, and although the rule pre¬ 
sumes the utmost fairness, the whole 
doctrine is one of equity based on 
trust, and where the facts do not 
create a trust nothing forbids one 
cotenant to acquire an outstanding 
title or equity individually.—Mac¬ 
Donald V. Follett, Tex.Ciy.App., 176 
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S.W.2d 671, affirmed 180 S.W.2d 334, 
142 Tex. 616. 

98. Miss.—Dampier v. Polk, 58 So.2d 
44, 214 Miss. 65. 

99. Or.—Flett V. Willeford, 234 P. 
802, 114 Or. 80. 

1. Pa.—Brickell v. Earley, 8 A. 623, 
116 Pa. 473. 

2. Ark.—Clements v. Cates, 4 S.W. 
776, 49 Ark. 242. 

3. U.S.—Ryerson v. Morris & E. R. 
Co, D.C.N.J, 61 F.Supp. 1. 

62 C.J. p 460 note 76. 

4. Ark.—Clements v. Cates, 4 S.W. 
776, 778, 49 Ark. 242. 

62 C.J. p 460 note 77. 

5. Mo.—Smith v. Washington, 11 
Mo.App. 519, affirmed 88 Mo. 476. 

3, U.S.—Corpus Juris cited In. Lon¬ 
don Extension Mining Co. v. Ellis, 
C.C.AColo,, 134 P.2d 406, 411. 

Minn.—^Murray v. Murray, 198 N.W. 
307, 169 Minn, 111. 

N.H.—Colby V. Colby, 79 A.2d 343, 96 
N.H. 462. 
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vent a cotenant from acquiring a title not antago^ 
nistic to the interests of the cotenants.^ Since the 
purchase by one cotenant of a life estate is not 
adverse to the interests O'f the cotenants in the re¬ 
mainder,^ the conveyance by a life tenant to four 
of five remaindermen does not vest in them an in¬ 
terest hostile to the fifth remainderman,^ 

PuTchdse of by a tenant in common 

in a leasehold -does not inure to the benefit of his 
cotenants.io Where an estate for years of the les¬ 
see and the fee in the lessors were distinct, sepa¬ 
rately owned, and held under contract between 
them, acquisition of the lease by a coowner of 
the reversion does not operate to oust, threaten, 
or undermine the estate of the other coowners 
where no advantage by breach of trust or confi¬ 
dence results from the purchase of the lease by 
one of them;ii and, where a corporation purchas¬ 
es the interest of the lessee in a distinct transac¬ 
tion with no intention of merging the lease or any 
part of it in the equitable fee, a codwner of the 
fee is not entitled to claim ownership in buildings 
acquired by the corporation.^^ 

e. Where Parties Hold by Different Titles 

Although there Is some authority to the contrary, 
tenants in common acquiring their Interests under dif¬ 
ferent instruments at different times, in the absence of 
an agreement between them with respect to title, are 
under no such relationship to each other as to prevent 
one of them from purchasing an outstanding title or 
claim. 

According to some authorities an exception to 
the general rule that a tenant in common cannot 
purchase an outstanding title for his own benefit 
is recognized where the cotenants hold by differ¬ 
ent titles, even though they may come from a 
common source,or, as the rule is sometimes stat¬ 


ed, tenants in common acquiring their interests un¬ 
der different instruments at different times, in 
the absence of an agreement between them with 
respect to title, are under no such relationship to 
each other as to prevent one of them from pur¬ 
chasing an outstanding title or claim>5 The gen¬ 
eral rule that one cotenant cannot assert a title to 
his exclusive benefit does not apply where the in¬ 
terests of the cotenants do not accrue under the 
same act or instrument,and the rule prohibit¬ 
ing a cotenant from asserting an adverse title 
against a cotenant is confined chiefly to a coten¬ 
ancy accruing at the same time and under a com¬ 
mon titleOn the other hand, it has been held 
that the fact that title was derived through sep¬ 
arate instruments makes no difference, is if a re¬ 
lationship of confidence in fact exists.i^ Where the 
cotenancy is created by the same act of law the 
general rule applies.^^^ 

f. Repudiation or Abandonment of Rights by 
Ootenant 

if within a reasonable time after the purchase of 
an outstanding title by a tenant in common, his co- 
tenant fails to elect to adopt or repudiate such purchase, 
or delays unreasonably, he will be deemed to have* re¬ 
pudiated the transaction and to have abandoned ail its 
benefits. 

Within a reasonable time after the purchase of 
an outstanding title by a tenant in common his 
cotenant must either adopt such purchase or re¬ 
pudiate it,21 and, if he fails to make such elec¬ 
tion,22 or if he delays unreasonably until there 
is a material change in the condition of the prop- 
erty23 or in the circumstances of the parties,2^ or 
if the failure to contribute within a reasonable 
time is prejudicial to the position of the purchas¬ 
ing cotenant,25 he will be deemed to have repu- 


7. U.s. —London Extension Mining- 
Co, V. Ellis, CaA.Colo., 134 F 2d 
405. 

Wyo .—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P.2d 29, 62 Wyo. 
341, rehearing- denied 168 P.2d 565, 
62 Wyo. 341. 

8. Md.—McLaug-hlin v. McLaugrhlin, 
30 A. 607, 80 Md, 115, 

9. Ill.—^Frank v. Frank, 137 N.E. 
161, 305 Ill. 181. 

10. Ill.—Ramberr v. Wahlstrom, 29 
N.E. 727, 140 Ill. 182, 33 Am.S.R. 
227. 

62 0.jr. p 461 note 83, 

11. Iowa—Fleming- v. Casady, 211 
N.W. 488, 202 Iowa 1094, 

13, Iowa.—^Fleming v. Casady, su¬ 
pra 

13. La.—Thompson v. Hebei, 4 La. 

A., Orleans, 289. 

62 C.J. p 461 note 88. 


14. Tenn.—^King v. Ro-wan, 10 Heisk. 
675. 

15. Tex.—Brokaw v. Richardson, 
Civ.App,, 266 S.W. 685. 

62 C.J. p 461 note 90. 

16- Miss.—Dampier v. Polk, 58 So. 
2d 44, 214 Miss. 66. 

17. D.C.—^Parker v. Sinclair, 69 F.2d 

1033, 61 App.L.C. 219, certiorari 

denied 53 S.Ct. 90, 287 U.S. 644, 77 
L.Ed. 567. 

18. Me.—Coburn v. Page, 74 A- 
1026, 105 Me. 458, 139 Am.S.R. 675. 

19. N.J.—Brant v. Nugent, 135 A. 
780, 100 N.J.Eq. 396—^United New 
Jersey R. & Canal Co. v. Consoli¬ 
dated Fruit Jar Co., Ch., 55 A. 46, 

20. Tex.—^Brokaw v. Richardson, 

Civ.App., 265 S.W. 685. 

62 C.J. p 461 note 93. 
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21. Ala.—Caldwell v. Caldwell, 72 
So. 621, 197 Ala. 210. 

Mo.—Brown v. Howard, 175 S.W. 52, 
264 Mo. 466. 

22. Mo.—^Willoughby v, Brandes, 
297 S.W. 64, 317 Mo. 644. 

Tex.—^Vaughan v. Kiesling, Civ.App., 
150 S.W.2d 435, error dismissed, 
judgment correct—Myers v. Cren¬ 
shaw, Civ.App., 116 S.W.2d 1125, 
affirmed 137 S.W.2d 7, 134 Tex. 600, 

62 C.J. p 462 note 99. 

23. W.Va.—Morris v. Roseberry, 32 
S.E. 1019, 46 W.Va. 24. 

62 C.J. p 462 note 1, 

24. Va—Buchanan v. King, 22 

Oratt. 414, 63 Va. 414, 

62 C.J. p 462 note 2. 

25. Conn.—Kievman v. Grevers, 189 

1 A. 609, 122 Conn. 406. 



86 C.J.S. 

diated the transaction and to have abandoned all 
its benefits. An offer to contribute must be prompt¬ 
ly made^® and before the land has greatly increased 
in value.^*^ However, before a tenant in common 
will be held to have abandoned benefit from the 
purchase by his cotenant of an outstanding title, 
he must have no-tice not only of the purchase, 
but of the adverse claim of his cotenant,and 
may reasonably presume that the purchase was 
made for the support of the common title, and not 
for its defeat.30 

g. Purchase of Ootenant’s Interest 

The rule preventing one tenant in common from 
buying an outstanding title does not apply to the pur¬ 
chase by one tenant in common of the interest in title 
of his cotenant. 

The rule preventing one tenant in common from 
buying an outstanding title does not apply to the 
purchase by one tenant in common of the interest 
in title of his cotenant,31 where the sale is free 
from collusion and brings a fair price.^3 
chase by one cotenant of the interest of another 
does not inure to the benefit of all the remaining 
tenants in common,33 However, if there are studied 
efforts on the part of a tenant in common to pre¬ 
vent his c«tenant from knowing the truth, and 
if there is even slight false or fraudulent sug¬ 
gestion, the transaction is void.34 

§ 60. Purchase at or through Execution, 
Foreclosure, or Judicial Sale 

a. Interest of cotenant 

b. Title to common property 

a. Interest of Ootenant 

A tenant In common may purchase the Interest of 
his cotenant at a Judicial sale thereof, and the purchaser 
will not be charged as a trustee for his cotenant. 

26. Cal.—^McNutt v. Nuevo Land 
Co., 140 P. 6, 167 Cal. 469. 

27. Cal.—McNutt v. Nuevo Land 
Co., supra. 

28. Tex.—^Niday v. Cochran, 93 S.W. 

1027, 42 Tex.CivApp, 292. 

W.Va.—Cecil v. Clark, 30 S.E. 216, 44 
W.Va. 659, 

28. W.Va.—Cecil v. Clark, supra. 

30. W.Va.—Cecil v. Clark, supra. 

31. Tex.—MacDonald v. Follett, Civ. 

App.. 176 S.W.2d 671, affirmed 180 
S.W.2d 334, 142 Tex. 616- 

Wyo.—Corpus Juris quoted in Shar¬ 
pies Corp. V. Sinclair Wyo. Oil Co., 

167 P.2d 29, 34, 62 Wyo. 341, re¬ 
hearing denied 168 P.2d 666, 62 
Wyo. 341. 

62 C.J. p 462 note 8. 

32. Tex.—MacDonald v. Follett, Civ. 
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A tenant in common may purchase the interests 
of his cotenants at a partition,35 execution,^® or 
other judicial sale37 of such interests, and acquire 
their rights for his sole benefit,38 where the judg¬ 
ment or lien on which the sale was had was only 
on the undivided share of his cotenant,33 and par¬ 
ticularly where it was not obtained by the purchas- 
er.^o In such case the purchaser will not be 
charged as a trustee for his cotenant.*^^ So, where 
there is no outstanding claim against the common 
property and the interest of one tenant in common 
has been sold at an execution sale for more than 
two thirds of its appraised value, the other coten¬ 
ant can purchase, from an execution sale pur¬ 
chaser, the interest so purchased, since the coten¬ 
ant whose interest has been so sold has no right of 
redemption, and the cotenancy theretofore existing 
between him and his cotenant has ended.^3 

Where a tenant in common mortgages his inter¬ 
est to another tenant in common, the latter can pur¬ 
chase at a foreclosure sale,^3 and, in order to render 
the sale valid, the mortgagee is not obligated to 
give personal notice to the mortgagor of the fore¬ 
closure sale.'^^ 

b. Title to Common Property 

(1) In general 

(2) Purchase at foreclosure 

(3) Acquiring title from purchaser 

(1) In General 

A cotenant may purchase for his own benefit at a 
bona fide public Judicial sale, although the purchase will 
inure to the benefit of the cotenants where circum¬ 
stances exist rendering the sale inequitable as to them. 

The right of a cotenant to purchase for his own 
benefit at a bona fide public judicial sale has been 

Tenn.^—^Hall v. McReynolds, 181 S.W. 

2d 761, 181 Tsnn. 615. 

62 C.J. p 462 note 18—35 C.J. p 33 
note 86. 

38. Cal.—McNutt v. Nuevo Land 
Co., 140 P. 6, 167 Cal. 469. 

39. Minn.—Murray v. Murray, 198 
N.W. 307, 159 Minn. 111. 

62 C.J. p 462 note 20. 

40. Cal.—Gunter v. Laffan, 7 Cal. 

688 . 

41. Tenn.—^Hall v. McReynolds, 181 
S.W.2d 761, 181 Tenn. 616. 

62 C.J. p 462 note 22. 

42. Ky—^Ford v. JelHco Grocery Co., 
240 S.W. 65, 194 Ky. 552. 

43. Tenn.—Hall v. McReynolds, 181 
S.W.2d 761, 181 Tenn. 515. 

62 C.J. p 463 note 24. 

44. Tenn.—Hall v. McReynolds, su¬ 
pra. 


App, 176 S.W.2d 671, affirmed 180 
S.W.2d 334, 142 Tex. 616. 

33. Wyo.—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P.2d 29. 62 Wyo. 
34, rehearing denied 168 P.2d 665, 
62 Wyo. 341. 

62 C.J. p 462 note 13, 

34. Mass —Matthews v. Bliss, 22 
Pick. 48. 

62 C.J. p 462 note 14. 

35. N.J.—^Brant v. Nugent, 135 A. 
780, 100 N.J.Ea, 396. 

36. N.H.—Colhy V. Colby, 79 A.2d 
343, 96 N.H. 452. 

62 C.J. p 462 note 10. 

37. Cal.—Plant v. Plant, 154 P. 1068, 
171 Cal. 765. 

N.H—Colby V. Colby, 79 A,2d 343, 
96 N.H. 452. 

Pa.—^Albertlnl v. Schreffier, Com.Pl, 
16 Northumb.Leg.J. 65. 
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§ 60 TENANCY IN COMMON 

recognized,^5 at least to the extent that the sale 
is for an obligation created by a common ances¬ 
tor.^® On the other hand, the purchase will inure 
to the benefit of the cotenants where circumstances 
exist rendering the sale inequitable as to them, 
as where the purchasing tenant has been guilty of 
fraud or deceit,^or adult cotenants have prac¬ 
ticed collusion as to infant cotenants,^^ or certain 
of the tenants, in conspiracy with others, procure 
an execution sale of the land without the knowledge 
of their cotenants,^® or where a mother purchases to 
the exclusion of her minor children, cotenants with 
her.®® Even though it may be that as a general 
rule one tenant in common may not, as against his 
cotenant, acquire sole title to the common property 
by purchase at a sale made to satisfy a lien exist¬ 
ing when they became owners, the cotenant may 
not desire to object and he may consent that the 
purchaser take the full title indicated by master’s 
or sheriff’s deed, or he may afterward voluntarily 
relinquish his interest, or he may lose it by lack 
of diligence in electing to call on a court of equity 
to give him the benefit of the purchase.®^ 

At sale for division a tenant in common has the 
right to become the purchaser and acquire title to 
the entire tract.®^ 


(2) Purchase at Foreclosure 

The more generally accepted rule Is that one tenant 
In common cannot purchase the common property for 
his own benefit at a sale In foreclosure of a mortgage 
or deed of trust. 

While there is authority to the contrary,53 at 
least where the mortgage or deed of trust is placed 
on the land by a common ancestor,5^ the more gen¬ 
erally accepted rule is that one tenant in common 
cannot purchase, directly or indirectly, the common 
property for his own benefit at a sale in foreclosure 
of a mortgage or deed of trusfSS but that his pur¬ 
chase inures to the benefit of his cotenants56 and 
that he will be regarded as holding as a trustee for 
his cotenants,57 vvho will be allowed to participate 
in the purchase on seasonable application®® and 
contribution of their proportionate share of the 
expenses, as discussed infra § 66. What is a rea¬ 
sonable time depends on the circumstances of each 
case.59 Where the property rights involved are 
of a speculative or highly fluctuating character, 
more than ordinary promptness to offer to contrib¬ 
ute is required of a cotenant.®® An exception to the 
more generally accepted rule has, however, been 
recognized where the mortgage or encumbrance 
was placed on the common property by a common 
predecessor in title of the cotenants®! even though 


45. Mo.—v. Ross, 162 S.W. 
2a 263, 349 Mo. 511. 

62 C.J. p 463 note 25. 

46. Mo.—Wenzel v. O'Neal, 222 S.W. 
392. 

47. Pa.—^McGramighan v. McGranig- 
han, 39 A. 951, 185 Pa. 340. 

62 C.J. p 463 note 28. 

48. N.J.—Mosher v. Van Buskirk, 
144 A. 446, 104 N.J Eq. 39. 

49. Mo.—Siela v. Kneib, 176 S.W. 
1052. 

50 . Va—Goodloe v. Woods, 80 S.E. 
108, 116 Va. 640. 

51. Kan.—^Moon v. Moon, 192 P. 840, 
107 Kan, 466. 

62 C.J. p 463 note 32. 

62. Ala.—Phillips v. Phillips, 140 
So. 434, 224 Ala. 321. 

53. Mo.—Bragg v. Ross, 162 S.W.2d 
263, 349 Mo. 511. 

Ckl.—Wallace v. Brooks, 147 P.2d 
784, 194 Okl. 137—^Ammann v. Pos¬ 
ter, 64 P.2d 653, 179 Okl 44—John¬ 
ston V. Dill, 25 P.2d 283, 166 Okl. 
166. 

62 C.J. p 463 note 34. 

54. Mo.—^Wenzel v, O'Neal, 222 S.W* 
392. 

62 C.J. p 463 note 35. 

65. Mich.—McArthur v. Dumaw, 43 
N.W.2d 924, 328 Mich. 463. 

N.C.—Hatcher v. Allen, 17 S.B.2d 
464, 220 N.C. 407—Sutton v. Sutton, 
190 a,E. 718, 211 N.a 472. 


N.D.—Stevahn v. Meidinger, 57 N.W. 
2d 1. 

62 C.J. p 463 note 36. 

56. Ala.—Kelly v. Kelly, 35 So.2d 
686, 250 Ala. 664. 

Kan.—Pease v. Snyder, 220 P.2d 151, 
169 Kan. 628—Corpus Juris cited 
in Hayden v. Hughes, 77 P.2d 938, 
942, 147 Kan. 511. 

N.J.—Leppert v. Deppert, 56 A.2d 
568, 141 N.J.Eq. 205. 

N.C.—Corpus Juris cited, in. Hatcher 

V. Allen, 17 S.B.2d 464, 466, 220 
N.C. 407—-Sutton v. Sutton, 190 
S.E 718, 211 N.C. 472. 

Tenn,—Woods v. Richardson, 231 S. 

W. 2d 340, 190 Tenn. 662—Perkins 

V. Johnson, 160 S.W.2d 400, 178 
Tenn. 498—State v. Allen, 181 S. 

W. 2d 375, 27 Tenn.App. 357. 

Tex.—Cecil v. Dollar, 218 S.W.2d 448, 
147 Tex. 641. 

62 C.J. p 463 note 37. 

57. Neh.—Toole v. Lawrence, 14 N. 
W.2d 607, 144 Neb. 779, 163 A.L.R. 
671. 

N.C.—Corpus Juris cited in Hatcher 
V. Allen, 17 S.E.2d 454, 465, 220 
N.C. 407. 

Pa.—Haydu v. Bruce, Com.PL, 26 
North.Co. 413. 

Tex.—Cecil v. Dollar, 218 S.W.2d 448, 
147 Tex. 541. 

62 C.J. p 464 note 38. 

58. N.D.—^Stevahn v. Meidinger, 67 
N.W.2d 1. 

1 62 C.J. p 464 note 39. 
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Notice 

Notice to cotenants may be neces¬ 
sary in order to bar them from their 
rights in the property purchased. 
Ala—Markstein v. Schilleci, 61 So.2d 
75, 258 Ala 68. 

Wash.—^Woodard v. Carpenter, 196 
P.2d 983, 31 Wash.2d 271. 

59. Kan.—Malone v. Young, 81 P.2d 
23, 148 Kan. 260- 

loaches 

Fact that tenant in common paid 
all carrying charges on mortgage 
and later redeemed land from fore¬ 
closure under such mortgage, with¬ 
out his cotenant contributing there¬ 
to for three years did not show lach¬ 
es in making contribution by such 
cotenant, in absence of prejudice to 
tenant who redeemed.—^Kievman v. 
Grevers, 189 A. 609, 122 Conn. 406. 

Two years 

An offer to contribute proportion¬ 
ate shares of purchase price should 
be made within reasonable time, 
which is ordinarily two years, sub¬ 
ject to extension for good cause.— 
Kelly V. Kelly, 35 So.2d 686, 250 Ala. 
664. 

60. Kan.—Malone v. Young, 81 P.2d 
23. 148 Kan. 250. 

61. N.C.—Troxler v. Gant, 92 S.E. 

162, 173 N.C. 422—Jackson v. 

Baird, 61 S.E. 632, 148 N.C. 29, 19 
L.R.A.,N.S., 691. 
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in other cases the general rule is adhered to.^^ 
In any event, in order to permit the cotenant to 
acquire title for his own benefit, there must be an 
absence of fraud or deceit in the purchase.^^ 

On the other hand a cotenant has the right to 
purchase at a foreclosure sale for his own protec¬ 
tion®^ and his purchase of the entire estate is not 
in itself a fraudulent act.®® It has been held that 
there is nothing in the relationship which forbids 
one cotenant from acquiring the share of his co- 
tenants at a foreclosure sale of the common prop¬ 
erty for the joint debt of all the cotenants where 
it is shown that the sale was not the result of 
collusion or subject to the control of the purchaser 
and where the property sells at a fair price.®® 
The right to elect is personal®’^ and cannot be ex¬ 
ercised by a mortgagee of a cotenant.®® 

Cotenanis holding under different titles. Where 
two persons acquire from a common source, by 
separate deeds, an undivided half-interest in land, 
each assuming half of a debt secured by a mort¬ 
gage thereon, either may acquire title thereunder 
by purchasing for his own exclusive benefit, and 
hold it free of any right of the other, where there 
was no agreement between them concerning their 
interests in the land or their title thereto, or the 
payment of the mortgage debt, or possession or 
use of the land, or purchase under the mortgage, 
and neither has been in exclusive possession.®® 

Express agreement. The rule that cotenants are 
entitled to share in a purchase of the common prop¬ 
erty by one cotenant on foreclosure applies with 
greater force where the purchase is under an ex¬ 
press agreement that the tenant will hold the legal 
title for the benefit of himself and his cotenants,'^® 
and by the purchase he discharges an indebtedness 
against the property which was incurred for their 
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mutual benefit.*^^ Wliere one cotenant, under an 
express contractual obligation to pay the entire 
mortgage indebtedness secured by a mortgage on 
the land owned by the tenants in common, furnishes 
the money for the purchase of the land at a fore¬ 
closure sale by another, the transaction should be 
treated merely as the fulfillment of his obligation 
and the payment of the indebtedness, so as to re¬ 
lease the other cotenants^ interest in the land as 
against the sheriff’s deed.'^^ 

Purchase by wife. The rule that a purchase 
by a cotenant inures to the benefit of all of the co- 
tenants has been applied to a purchase by the 
wife of a cotenant of land sold under a deed of 
trust given by a former owner,even though the 
law gives married women the right to acquire, 
hold, and sell land.*^^ 

Purchaser subsequently becoming cotenant by 
purchase of the undivided interest of a tenant in 
common is unaffected, with respect to his status 
on the question of redemption by the other coten- 
ants.*^® 

(3) Acquiring Title from Purchaser 

\^h6r6 & cotenancy has been extinguished by ft 
Judicial sale of the property, the rule precluding a co- 
tenant from acquiring a title to the common property 
for his own benefit does not apply m the absence of 
fraud or agreement to acquire It for the common benefit. 

Where a cotenancy has been extinguished by a 
judicial sale o£ the property,^6 as on foreclosure 
and expiration of the period of redemption,it 
has been held that the rule precluding a cotenant 
from acquiring a title to the common property for 
his own benefit does not apply in the absence of 
fraud'^8 or an agreement to acquire it for the 
common benefit,'?^ and the motives which prompted 
him to do so are immaterial;*® nor will the fact 
that such tenant in common also has a life estate 


62. N.C—McLawhorn v. Harris, 72 
S.E. 211, 156 N.C. 107, 37 L.R.A., 
N.S., 831. 

62 C.J. p 464 note 42.’ 

63. U.S.—Starkweather v. Jenner, 
App.P.a, 30 S.Ct. 382, 216 U.S. 524, 
54 U.Ed. 602, 17 Ann.Cas. 1167. 

62 C.J. p 464 note 43. 

64. S.D.—Stianson v. Stianson, 167 
N-W. 237, 40 S.D. 322, 6 A.L.R. 280. 

es. S.D.—Stianson v. Stianson, su¬ 
pra. 

62 C.jr. p *464 note 45. 

66 . Tex.—^Vaughan v. KiesUng, Civ. 
App., 160 S.W.2d 435, error dis¬ 
missed, Judgment correct, 

67. Ill.—^Burr v. Mueller, 66 III. 258. 

68. Ill.—-Burr v. Mueller, supra. 


69. Tex.—^Fielding v. White, Civ. | 
App., 32 S.W. 1064. 

70. Colo.—^Hodgson v. Fowler, 60 P. 
1034, 24 Colo. 278. 

62 C.J. p 464 note 60. 

71. Colo.—Hodgson v. Fowler, su¬ 
pra. 

72. Okl.—Wallace v. Brooks, 147 P. 
2d 784, 194 Okl. 137. 

73. Miss.—Beaman v. Beaman, 44 
So. 987, 90 Miss. 762. 

74. Miss.—^Beaman v. Beaman, su¬ 
pra. 

75. Ala.—G-iven v. Troxel, 39 So. 
578. 

76. Kan.— 0<m?tui Juris quoted In 
I Pease v. Snyder, 220 F.2d 151, 154, 

169 Kan. 628. 


—Corpus Juris cited In Hatcher 
V. Allen, 17 S.E.2d 464, 456, 220 
N.C. 407. 

Pa.—In re Reynolds' Estate, 86 A. 
858, 239 Pa. 314, 

77. Kan.— Cforpus Juris quoted In 
Pease v. Snyder, 220 P.2d 151, 154, 
169 Kan, 628. 

62 C.J. p '465 note 56. 

78. Kan.— Corpus Juris quoted in 
Pease v. Snyder, 220 P.2d 151, 154, 
169 Kan. 628. 

62 C.J. p 465 note 67. 

79. Kan.— Corpus Juris quoted in 
Pease v. Snyder, 220 P.2d 161, 164, 
169 Kan. 628. . 

62 C.J. p 466 note 58. 

I 80. Minn.—^Fuller v. Dennistoun, 204 

1 N.W. 968, 164 Minn. 160. 
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prevent him from acquiring such title.^i Where all 
but one of the tenants in common of mortgaged 
land requested the mortgagee that, if he purchased 
it at the mortgage sale, he would convey it abso¬ 
lutely to the other cotenant on his securing the 
mortgagee the debt due him, the title conveyed pur¬ 
suant thereto does not inure to the benefit of the 
others.S 2 Qne who acquires the purchaser’s in¬ 
terest under a foreclosure sale before becoming 
a tenant in common through the purchase of an 
undivided interest in the legal title may hold the 
purchaser’s interest for his own benefit in the ab¬ 
sence of a merger.^3 Where a cotenant holds the 
land adversely to the cotenants, a deed from the 
purchaser does not inure to the benefit of the co- 
tenants.^^ 

However, the rule precluding a cotenant from 
acquiring a title to the common property for his 
own benefit has been held to apply to the acquisition 
of title by a tenant m common from the purchaser 
before the period of redemption has expired,as, 
for example, by taking an assignment of the certifi¬ 
cate of purchase.^® Where the execution and de¬ 
livery of a sheriff’s deed following the foreclosure 
of a mortgage on the property of tenants in common 
do not have the effect of cutting off the rights of 
the cotenants, a cotenant, who, by using the prop¬ 
erty as a basis for raising money, obtains a con¬ 
veyance from a grantee under a sheriff’s deed, holds 
the property for the benefit of himself and the 
other cotenants.^^ Where a cotenant purchased 
a portion of the common property from one who 
purchased it at a foreclosure sale, and where the 
cotenant did not redeem for the benefit of his co- 
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tenants, a grantee of the cotenant gets good title 
as against the cotenants to such portion,S8 
does not acquire title, by virtue of the foreclosure 
and purchase, to any other portion of the common 
property.®^ After a simulated sale of the coten¬ 
ants’ land to a third person for the intended benefit 
of one of the tenants in common, a subsequent 
conveyance of the land by the purchaser to such 
tenant does not give the grantee good title as 
against his cotenant,9(J and a deed by which the 
purchaser at an invalid mortgage foreclosure sale 
conveyed the land to one of the former owners 
thereof inures to the benefit of all the cotenants 
until such time as there is an ouster of the coten¬ 
ants by the grantee.®^ 

Easement. Where several parties who separately 
owned certain lots desired an alley and procured, 
inter se, a deed thereto, whereby the several own¬ 
ers, in consideration of the privileges and easements 
therein granted, conveyed each to the other with 
general warranty of title, the purchase by one of 
the cotenants from a stranger who had purchased 
one of such lots at a sale under a deed of trust, 
as to the alley, inured to the benefit of all the par¬ 
ties entitled to an easement therein,® 2 subject to 
their liability to contribution in proportion to their 
respective shares.^® 

§ 61. - Redemption 

Generally, a redemption from a Judicial or foreclo¬ 
sure sale of the common property by one tenant in com¬ 
mon inures to the benefit of all of the cotenants. 

Under the general rule a redemption from a ju¬ 
dicial®^ or foreclosure sale®® of the common prop- 


si. Minn.—Fuller v. Dennistoun, su¬ 
pra. 

62 C.J. p 465 note 60. 

82. Pa.—^Watson v. Watson, 47 A. 
1096, 198 Pa. 234—Watson v. Wat¬ 
son, 31 Pittsb.Leg.J.,N.S., 91. 

83. Minn.—Horton v. Maffit, 14 
Minn. 289, 100 Am.D. 222. 

84. Ark.—Sewell v. Peed, 71 S.W.2d 
191, 189 Ark. 50. 

85. AJa.—^Winsett v. Winsett, 83 So. 
117, 203 Ala. 373. 

Tex.—^Hacker v. Hacker, Civ.App., 4 
S.W.2d 218. 

86. Ill.—Smith V. Osborne, 86 Ill. 
606. 

62 C.J. p 465 note 62. 

87. Kan.—Hayden v. Hughes, 77 P. 
2d 938, 147 Kan. 511. 

88. Miss.—Smith v. Smith, 52 So.2d 
1, 211 Miss. 481. 

89. Miss.—Smith v. Smith, supra. 

90. Tex.—Corn v. First Texas Joint 


Stock Land Bank of Houston, Civ. 
App., 131 ‘S.W.2d 762, error refused. 

91. Miss.—Alewine v. Pitcock, 47 
So.2d 147, 209 Miss. 362. 

92. W.Va.—^Flat Top Grocery Co, v. 
Bailey, 67 S.E. 302, 62 W.Va. 84. 

93. W.Va.—^Flat Top Grocery Co. v. 
Bailey, supra. 

94. Cal.—Calkins v. Steinbach, 4 P. 
1103, 66 Cal. 117. 

N.D,— Corpus Juris quoted in Ste- 
vahn V. Meidinger, 57 N.W.2d 1, 12. 
Lien and claim for contribution after 
redemption see infra S 66. 

95- Ala.—Ruffin v. Crowell, 46 So.2d 
218, 263 Ala. 663—Bain v. Howell, 
25 So.2d 167, 247 Ala. 614—Penny 
V. Penny, 24 So.2d 912, 247 Ala. 
434— Corpus Juris cited In Salter 
V. Odom, 199 So, 687, 689, 240 Ala, 
462—Braly v. Polhill, 166 So. 419, 
231 Ala, ess — Corpus Juris cited in 
Sullivan v. Parker, 153 So. 868, 859, 
228 Ala. 397. 


Ill.—^Harper v. Sallee, 34 N.E.2d 860, 
376 Ill. 640, 185 A.L.R. 189. 

Kan.—^Hayden v. Hughes, 77 P.2d 
938, 147 Kan, 611. 

N.D,— Corpus Juris quoted In Ste- 
vahn V. Meidinger, 57 N.W.2d 1, 12. 
62 C.J. p 465 note 68. 

TTse of own funds or funds ffrom es¬ 
tate 

(1) Where widow, who was one of 
the mortgagors, redeemed land, and 
there was nothing to show that 
widow did not use her own funds in 
redeeming, and deed so recited, the 
widow prima facie used her own 
funds rather than funds in which her 
children had an interest.—^Bailey v. 
Bond, 186 So. 411, 237 Ala. 69. 

(2) Widow's purchase of land 
after foreclosure by way of redemp¬ 
tion, with funds acquired from prop¬ 
erty of estate as well as with earn¬ 
ings of heirs, did not require con¬ 
tribution by heirs as cotenants, as 
condition precedent to enforce their 
rights.—Sullivan v. Parker, 174 So. 
608, 234 Ala. 178. 
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erty by one tenant in common inures to the bene¬ 
fit of all of the cotenants, regardless of the intent 
of the redeeming tenant,and the nonredeem¬ 
ing cotenants may participate in the redemption 
by paying their proper proportions of the expenses 
at the proper time^7 notwithstanding the redemption 
is in the form of the taking of an assignment of 
the certificate of sale.^^ So an assignee of a por¬ 
tion of the tenants in common cannot redeem ex¬ 
cept on payment of the entire redemption price.^^ 
The general rule does not apply, however, where 
no tenancy in common exists at the time of re¬ 
demption.^ 

The legal title acquired by a cotenant by re¬ 
deeming property after a foreclosure is held in 
trust for the benefit of the cotenants,^ and, where 
a deed is essential to perfect a redemption and 
the deed is made to the tenant in common redeem¬ 
ing, legal title vests in the redemptioner in trust 
and the equitable title in all the cotenants and, 
where redemption is effected by a tenant in common 
under circumstances in which execution of a deed 
is not essential to perfect it, title is restored to the 
cotenants.^ Where different times for redemption 
are given on the foreclosure of a mortgage on 
property owned by two tenants in common, and 
the cotenant whose time expires first fails to re¬ 
deem, and the other cotenant redeems within the 
time allowed him, the premises are redeemed, 


and although the redeeming cotenant can foreclose 
against the cotenant who fails to redeem on his 
failure to contribute his just proportion of the 
mortgage debt, until such foreclosure the rela¬ 
tionship of cotenancy continues.^ A tenant in com¬ 
mon who redeems the common estate from a mort¬ 
gage foreclosure sale thereby becomes subrogated 
to the rights of the mortgagee.® The legal title 
acquired by a cotenant by redeeming after a fore- 
closure^ although held in trust for the benefit of co- 
tenants, may pass to the cotenant’s mortgagee, sub¬ 
ject to the same trust.*^ 

Duty to redeem. No duty rests on any tenant 
in common to redeem land after a foreclosure.® 
A tenant in common is at liberty to purchase a 
mortgage on the common property without in¬ 
curring a duty to his cotenants to redeem under 
it from a sale on foreclosure of a prior mort- 
gage.9 

§ 62. Purchase and Enforcement of Outstand¬ 
ing Encumbrance 

A tenant in common cannot purchase an outstand¬ 
ing encumbrance or mortgage on the common property 
for his own benefit, but such purchase inures to the 
benefit of his cotenants. 

A tenant in common cannot purchase an outstand¬ 
ing encumbrance or mortgage on the common prop¬ 
erty for his own benefit or to the exclusion of his 
cotenants,^® and, as a general rule, a redemption 


90. Ala-—Winsett v. Winsett, 83 So. 
117, 203 Ala- 373. 

N.B.— Corpus Juris q.uoted in Ste- 
vahn V. Meidinger, 57 N‘.'W.2d 1, 12, 

97- Ala.—'Bain v. Howell, 25 So 2d 
167, 247 Ala. 614—^Bailey v. Bond, 
185 So. 411, 237 Ala. 69-—Braly v. 
Pohill. 166 So. 419, 231 Ala. 633. 
Kan.—^Hayden v. Hughes, 77 P.2d 
938, 147 Kan. 511. 

N.D. —Corpus Juris g.uotea in Ste- 
vahn V. Meidinger, 67 N.W.2d 1, 
12 . 

62 C.J. p 46S note 7©. 

Sauitahle lien 

Where a tenant redeems the com¬ 
mon property from a mortgage fore¬ 
closure, the redemption has the effect 
of terminating the sale and, by sub¬ 
rogation to the lien of the mortga¬ 
gee, the tenant redeeming acquires 
an equitable lien on the interest of 
his cotenants for their just propor¬ 
tion of the redemption money.—^Ken¬ 
ney V, Kenney, 217 P.2d 161, 97 Cal. 
App.2d 60. 

Two years after foreclosure or re- 
demptioii 

(1) A reasonable time after re¬ 
demption under ordinary circum¬ 
stances is two years.—^RufRn v. Cro¬ 
well, 46 So.2d 218, 26$ Ala. 663— 


Penny v. Penny, 24 So.2d 912, 247 
Ala. 434. 

(2) Where cotenants of property, 
sold on foreclosure of mortgage, 
elected to avail themselves of re¬ 
demption or purchase thereof by 
other cotenants within redemption 
period, their offer in bill for parti¬ 
tion sale of property, filed within 
two years after foreclosure, to con¬ 
tribute their proportionate share of 
redemption expense, was seasonably 
made, and bill contained equity.— 
Salter v. Odom, 199 So. 687, 240 Ala. 
462. 

What is reasonable time within 
which cotenants must elect to con¬ 
tribute proportionate share of ex¬ 
penses after one cotenant redeemed 
land from foreclosure depends on 
peculiar circumstances.—Sullivan v. 
Parker, 163 So. 858, 228 Ala 397. 

98. Minn.—^Holterhoff v. Mead, 29 
N.W. 675, 36 Minn. 42. 

99. Iowa-—^Kupper v. Schlegel, 224 
N.W. 813, 207 Iowa 1248. 

1. Ala—Penny v. Penny, 24 So. 2d 
912, 247 Ala, 434. 

2. Ala.—^Braly v. Pohill, 166 So. 419, 
231 Ala 633—Sullivan v. Parker, 
163 So. 868, 228 Ala 397. 
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3. Ala.—^Braly v. Polhill, 166 So. 
419, 231 Ala 633. 

4. Ala—Braly v. Polhill, supra 

5. Vt—Beavitt v. Ring, 60 A 1066, 
73 Vt. 298. 

6. Conn,—^Kievman v, Orevers, 189 
A. 609, 122 Conn. 406. 

7. Ala.—Sullivan v. Parker, 153 So. 
858. 228 Ala 397. 

8. Ala—^Penny v. Penny, 24 So. 2d 
912, 247 Ala 434—Sullivan v. Park¬ 
er, 153 So. 858, 228 Ala S97. 

9. Minn.—Fuller v. Dennistoun, 204 
N.W. 958, 164 Minn. 160. 

10. H.S.—^London Extension Mining 
Co. V. Ellis, C.aA.Colo., 134 F.2d 
405. 

Alaska—Pilgrim v. Grant, 9 Alaska 
17, modified on other grounds, C.C. 
A, 95 F.2d 662. 

Pa—^Raker v. G. C. Murphy Co , 58 
A.2d 18, 358 Pa 339—Stimson v. 
Stlmson, 29 A.2d 679, 346 Pa. 68— 
Van Bremen v. Love, 54 Pa List. 
&Co. 368, 8 Pay.L.J. 98, 69 York 
Leg.Rec. 76—Schuler v. Schuler, 
Com PI., 41 Luz.Leg.Reg. 275— 
Bednarick v. Timko, Com PL, 28 
NorthCo. 304. 

S.D.—Binde v. Binde, 293 N.W. 362, 
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of the common property by one tenant in common, 
accomplished by acquisition of an encumbrance, in¬ 
ures to the benefit of his cotenants.^^ Such pur¬ 
chase is not void,12 but the purchasing* tenant is 
regarded as holding the encumbrance in trust for 
all the cotenants,!2 who must elect within a rea¬ 
sonable time to avail themselves thereof.!^ So it 
has been held that a tenant in common cannot buy 
up an outstanding encumbrance and foreclose it 
against his cotenant without some showing that 
the cotenant was liable for the whole amount of 
the encumbrance, and that he is not liable for any 
part of it.i® A tenant in common may, however, 
foreclose a mortgage executed by a cotenant on 
his undivided interest.!® 

Where proceedings were commenced to fore¬ 
close a mortgage on the common land, and a co¬ 


tenant was selected by the tenants in common to 
procure a settlement of the mortgage, and he ef¬ 
fected the settlement and assigned the mortgage 
without the knowledge of the other cotenants, and 
the assignee acted as a straw man and did not 
furnish consideration for the assignment, the as¬ 
signee is no more than a trustee for the benefit 
of the cotenants,!and is not entitled to a decree 
of foreclosure after being substituted as plaintiff 
in the foreclosure proceedings.!^ It has been 
held that, where a tenant in common is a defend¬ 
ant in an action to foreclose, he can have the mort¬ 
gage assigned to one who, for the cotenant’s ben¬ 
efit, paid the mortgage and the costs of the ac¬ 
tion,!^ and the fact that his cotenants do not ob¬ 
ject to the foreclosure does not preclude the court 
from ordering such an assignment and a discon- 


67 S.D. 374, rehearing denied 293 
N.W. 632, 67 S.D. 436. 

BiiyiiLg judgments 

Plaintiff as a tenant in common 
with other heirs of decedent had no 
right to buy judgments against dece¬ 
dent's estate without the consent of 
his cotenants and assert them for 
his exclusive benefit to the injury 
and prejudice of cotenants.—Erwin 
V, Williams, 18 S.E.2d 698, 199 S.C 
38. 

Fiduciary relationship 

A tenant in common occupies such 
a fiduciary relationship to the pro-p- 
erty and his cotenants as precludes 
him from purchasing and foreclos¬ 
ing a mortgage on the common prop¬ 
erty for his individual benefit 
Minn.—Smith v. Gerretson, 212 N.W. 
453, 170 Minn. 268. 

Nr.Y.—Knolls V. Barnhart, 71 N.T. 
474. 

Quitclaim deed to son 
Where one who had procured an 
assignment of a mortgage as agent 
for another on land owned by ten¬ 
ants in common purchased individu¬ 
ally the interest of one of such co- 
tenants, and obtained a foreclosure 
and bid in the property for himself, 
he could not thereafter, with knowl¬ 
edge that he was regarded as a ten¬ 
ant in commo-n by a cotenant who 
had paid more than his share of the 
mortgage debt, and without inform¬ 
ing such cotenant of the true state 
of the title, claim that he had Quit¬ 
claimed the property to his son prior 
to the foreclosure proceedings, but 
the Quitclaim deed was set aside, 
and he was held to be a tenant in 
common with the other cotenants.— 
Ream v. Robinson, 87 N.W. 116, 128 
Mich. 92. 

11. Ala.—Markstein v. Schilleci, 61 
So.2d 76, 258 Ala. 68—Salter v. 
Odom, 199 So. 687, 240 Ala. 462— 
Gilb V. O’Neill, 142 So. 397, 225 Ala. 
02, 85 A,L.R. 1526. 


Alaska.—Pilgrim v. Grant, 9 Alaska 
17, modified on other grounds, 
C.C,A., 95 F.2d 562. 

Kan.—Corpus Juris cited in Hayden 

V. Hughes, 77 P.2d 938, 942, 147 
Kan 511. 

Mo.—^Bragg v. Ross, 162 S.W.2d 263, 
349 Mo. 511, 

N.J.—Ernco v. Scopollitti, 24 A.2d 
384, 131 N.J.Eq. 125. 

N.C.—Hatcher v. Allen, 17 S.E.2d 454, 
220 N.C. 407. 

Pa.—^Raker v. G. C. Murphy Co, 68 
A.2d 18, 358 Pa. 339—Schuler v. 
Schuler, Com.Pl., 41 Luz.Deg.Reg. 
276. 

Tex.—Dinz v. Bower, Civ.App., 86 S. 

W. 2d 63, error refused. 

Wyo.—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P,2d 29, 62 Wyo. 
341, rehearing denied 168 P,2d 665, 
62 Wyo. 341. 

62 C.J. p 467 note 34, p 466 note 76. 

Whether cotenancy created by pur¬ 
chase or by inheritance 
One of several cotenants who ac¬ 
quires title to a mortgage encumber¬ 
ing the premises which are subject 
of cotenancy does so for the common 
benefit of all, unless remaining co- 
tenants fail to make seasonable re¬ 
imbursement for benefits inuring to 
them from such act, and this is true 
whether cotenancy was created by 
purchase or by inheritance from a 
common ancestor.—Squire v. Sidero- 
poulos, 43 N.E.2d 876, 69 Ohio App. 
437. 

By cotenaut or wife 

Generally, when a cotenant or his 
wife purchases outstanding mort¬ 
gage on common property, such 
mortgage does not merge, but Inures 
to benefit of other cotenants on con¬ 
tribution of their proportionate part 
of purchase money, although pur¬ 
chase by wife is made in jurisdiction 
wherein married woman’s common- 
law disabilities axe wholly done j 
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[ away with.—^Knesek v. Muzny, 129 
P.2d 853, 191 Okl. 332. 

12. N.C.—^Hatcher v. Allen, 17 S.E. 
2d 454, 220 N.C. 407. 

13. Alaska.—Pilgrim v. Grant, 9 
Alaska 17, modified on other 
grounds, C.C.A., 95 P.2d 662. 

Cal.—Stewart v. Shearman, 70 P.2d 
702, 22 CaLApp.2d 198. 

Conn.—Skolnick v. Skolnick, 41 A.2d 
462, 131 Conn. 661—Kievman v. 
Grevers, 189 A. 609, 122 Conn. 406. 
N.C.—Hatcher v. Allen, 17 S.E.2d 464, 
220 N.C. 407. 

14. Ala,—Markstein v. Schilleci, 61 
So.2d 76, 258 Ala. 68—Salter v. 
Odom, 199 So. 687, 240 Ala. 462. 

Alaska.—Pilgrim v. Grant, 9 Alaska 
17, modified on other grounds, C.C. 
A., 96 F.2d 662. 

N.C.—Hatcher v. Allen, 17 S.E. 2d 
464, 220 N.C. 407. 

Wash.—Buchanan v. First Nat. 

Bank, 60 P.2d 620, 184 Wash. 186. 
Time dependent on clrcuxxxstances 
Time during which cotenants can 
offer to contribute their proportion¬ 
ate shares of amount paid by one 
cotenant for purchase of mortgage 
on tenancy property, and thus secure 
benefit of purchase, cannot be set 
automatically and depends on facts 
of case being decided.^—McArthur v. 
Dumaw, 43 N.W.2d 924, 328 Mich. 
453. 

15. Wash.—Burnett v. Kirk, 80 P. 
856, 39 Wash. 46. 

62 C.J. p 466 note 78. 

16. Kan.—Malone v. Wimmer, 76 P. 
2d 224, 147 Kan. 177. 

17. Ohio.—Squire v. Sideropoulos, 43 
N.E.2d 876, 69 Ohio App. 437. 

18. Ohio.—Squire v. Sideropoulos, 
supra. 

16. N.Y,—Simpson v. Lauck, 93 N, 
T.a m 106 App.D4v. 80. 
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tinuance of the action.20 Where a person holds a 
deed absolute in its terms on a one-half undivided 
interest in land as security for money loaned the 
grantor, he has been held not to stand in any such 
relationship to the owner of the other undivided 
half as to disable him from buying, holding, and en¬ 
forcing for his own benefit a prior mortgage on 
the whole estate that had been executed by the 
mortgagor prior to the cotenancy.^^ Where the 
owner of land which was liable to mechanic's liens 
conveyed an undivided half of it to two separate 
grantees by warranty deed and pledged personal 
property with one of them until the liens were sat¬ 
isfied, on his failure to apply the proceeds of the 
personalty to payment of the liens, he cannot ac¬ 
quire title under a sale on foreclosure of the lien 
to the undivided interest of his grantee,nor can 
his grantee of the remaining undivided half inter¬ 
est acquire title to the undivided half first conveyed 
under deed made pursuant to a sale made to sat¬ 
isfy such liens.^3 If a cotenant purchases the 
property at a private auction for a price which 
includes an outstanding mortgage, he impliedly 
agrees with his cotenants to assume the mort- 

gage.24 

Gifts. The rule that an encumbrance or mort¬ 
gage purchased by a tenant in common does not 
merge with the fee but inures to the benefit of 
the other cotenants when they contribute their 
portion of the purchase money also applies in re¬ 
spect of gifts.25 However, it has been held that 
the rule precluding the purchase of an encum¬ 
brance by a cotenant except for the common bene¬ 
fit does not apply in the case of a gift of a mort¬ 
gage by the mortgagee to cotenants of the mort¬ 
gagor,^ 6 or prevent an enforcement thereof by 
them.^'^ 


TENANCY IN COMMON §§ 62-63 

§ 63. Payment or Discharge of Mortgage or 
Encumbrance 

One tenant in common has the right to make a valid 
tender of payment of the whole mortgage debt on be¬ 
half of his cotenants. 

One tenant in common has the right to make a 
valid tender of payment of the whole mortgage 
debt on behalf of his cotenants,-^ and has the 
right to relieve the common property from a lien 
or encumbrance.'^® So a tenant in common of 
a freehold has a title which will sustain a release 
to him of an encumbrance or easement^O Where 
a tenant in common desires to pay off a mortgage 
on the joint estate, his remedy is to redeem by pay¬ 
ment of the entire amount due under the mortgage, 
on which he will become entitled to contribution 
from his cotenants.®^ A cotenant cannot compel a 
lienholder to accept a part of the debt and relieve 
his interest in the property of its burden.®^ Each 
cotenant has the right to elect whether he will 
participate in the redemption of an outstanding 
mortgage.®® Where a tenant in common pays 
off an encumbrance on the common estate, such as 
a mortgage, and cancels it of record, the cancel¬ 
lation is a circumstance to be considered in deter¬ 
mining the intent with which the payment was 
but is not conclusive.®^ Under a statute 
providing for the execution and delivery by the 
owner and holder of a mortgage of an assignment 
of a mortgage which has become due and payable, 
after a demand therefor has been made and the 
full amount of principal and interest due has been 
tendered or paid a cotenant is entitled to an as¬ 
signment on payment of the amount due under the 
mortgage,®® and such a transfer will not prejudice 
the other cotenants, since the assignee has no great¬ 
er rights than the assignor.® ^ 


20. N.Y.—Simpson v. Lauck, supra. 

21. Minn.—^Barteau v. Merriam, 63 
N.W. 106.1, 62 Minn. 222. 

22. Ind.—Jennings v. Moon, 34 N.E. 
996, 135 Ind. 168. 

23. Ind.—Jennings v. Moon, supra. 
24- Mass.—-Rosenfield v. Fine, 10 N. 

E.2d 266, 298 Mass. 356. 

25. Vt.—^Richardson v. Richardson, 
11 A.2d 227, 111 Vt. 140. 

26. Mich.—^Holmes v. Holmes, 89 
W. 47, 129 Mich. 412, 95 Am.S.R. 
444. 

27. Mich.—^Holmes v. Holmes, su¬ 
pra. 


28. IT S.— Corpus Juris cited in. Epp 
V. Bicknell, C.C.A.Neb, 138 P 2d 
735, 737, certiorari denied 64 S.Gt. 
622, 321 U.S. 766, 88 L.Ed. 1062. 

62 C.J. p 466 note 85. 

20. Cal.—Mandeville v. Solomon, 39 
Cal. 125. 

62 C.J. p 466 note 86. 

30. Mass.—Cetlin v. Bradford, 136 
N.E. 119, 242 Mass. 434. 

31. R1.—Green v. Walker, 45 A. 
742, 22 R.L 14. 

32. IJ.S.—Epp V. Bicknell, C.C.A. 
Neb., 138 F.2d 735, certiorari de¬ 


nied 64 S.Ct. 522, 321 U.S. 766, 88 
LEd. 1062. 

Neb.—Dougherty v. Kubat, 93 N.W. 
317, 67 Neb. 269. 

33. Ala—Caldwell v. Caldwell, 72 
So. 621, 197 Ala. 210. 

34. N.J.—^Bien v. Buckholtz, 166 A, 
324, 113 N.J.Ea. 85. 

35. N.J.—Bien v. Buckholtz, supra. 

36. N.Y.—^Albany Sav. Bank v. Pair- 
child, 94 N.Y.S.2d 342, 276 App.Div. 
297. 

37. N.Y.—^Albany Sav. Bank v. Pair- 
child, supra. 
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§ 64 TENANCY IN COMMON 

§ 64. Extinguishment of Tax Claim and Pur¬ 
chase of Tax Title 

a. Duty to purchase or redeem 

b. Right to extinguish or purchase, and 

effect thereof 

a. Duty to Purchase or Redeem 

One tenant l-n common is not bound to redeem the 
share of a cotenant from a tax sale. 

One tenant in common is not bound to redeem 
the share of a cotenant from a tax sale.^S co- 
tenant cannot be compelled to redeem or reaequire 
property sold at a tax sale, but it is optional with 
him whether or not to take advantage of his right 
to reacquire title to his interest in the property 
which had been purchased by one of his cotenants 
at a tax sale.s^ A tenant in possession has been 
held to be legally bound to protect the interests of 
his cotenants from a tax sale,^^ and, where a co- 
tenant in possession fails to perform his duty to 
pay taxes, he has a duty to redeem from the tax 
sale for the benefit of all the tenants in common.-^i 

b. Right to Extinguish or Purchase, and Effect 

Thereof 

(1) In general 

(2) Tenant in or out of possession 

(3) Necessity of existence of cotenancy 
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(4) Title as basis of adverse possession 

(5) Successor of tenant in common 

(6) Effect of statutes with respect to 

tax titles and sales 

(7) Purchase by husband or wife of co- 

tenant 

(8) Effect of repudiation or abandon¬ 

ment by cotenant 

(1) In General 

Generally, a tenant in common cannot acquire title 
at a tax sale for his own benefit, but such purchase 
inures to the benefit of all the tenants in common. 

Although a tenant in common may redeem for 
himself and for his cotenants the common land 
sold for taxes, except as it may be provided oth¬ 
erwise by statute,^^ the general rule precluding 
the right of a tenant in common to acquire a title 
to the common property for his own benefit ap¬ 
plies where one tenant in common purchases at 
a tax sale or acquires an outstanding tax title or 
claim.'^'* A tenant in common cannot add to or 
strengthen his own title by purchasing at a tax 
sale^^ or by purchasing from a stranger who 
purchased at a sale.'^® The purchase of the out¬ 
standing tax title for the entire property by one 
cotenant operates as a payment of the tax and an 
extinguishment of the tax title,amounting to no 


38. La.—^Dunson v. Roos, 49 So. 690, 
123 La. 835, 131 Am.S.R. 376. 

62 C.J. p 466 note 90. 

39. La.—Keller v. Haas, 12 So.2d 
238, 202 La. 486. 

40- La.—^Ensminger v. Vampran, 
App., 15 So.2d 161. 

41. Miss—Howard v. Wactor, 41 So. 
2d 259—Clausell v. Riley, 196 So. 
245, 188 Miss. 647. 

42. Kan—^Horner v. Ellis, 90 P. 275, 
75 Kan. €76, 121 AM.S.R. 446. 

62 C.J. p 467 note 91. 

43. Mich—Dahlem v. Abbott, 110 N. 
W. 47, 146 Mich. 605. 

44. XJ S.—U. S. V. Ferry County, D. 
C.Wash., 39 F.Supp. 1007. 

Ark.—Smith v. Smith, 196 S.W.2d 
45, 210 Ark. 251. 

Cal.—Monheit v. Cigna, 168 P.2d 965, 
28 Cal,2d 19, 167 A.L,R. 996. 

Fia.—Spencer v. Spencer, 36 So.2d 
424, 160 Fla, 749. 

Ky.—Turner v. Simpson, 233 S.W. 
2d 528, 313 Ky. 780—^Hammonds v. 
Risner, 132 S.W.2d 633, 280 Ky. 

40. 

Miss.—^Howard v. Wactor, 41 So.2d 
269—Clausell v. Riley, 196 So. 246, 
188 Miss. 647. 

Mo.—City of St. Louis v. Koch, App., 
166 S.W.2d 1. 


Okl.—Grison Oil Corp. v. Lewis, 54 
P.2d 386, 175 Okl. 597. 

Pa.—McCaw v. Brinker, Com.PL, 26 
WesUL.J. 141. 

Tenn.—^Woods v. Richardson, 231 S. 

W.2d 340, 190 Tenn. 662. 

Wash.—Stephens v. Kesselburg, 143 
P.2d 289, 19 Wash.2d 427. 

Wyo.—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P.2d 29, 62 Wyo. 
341, rehearing denied 168 P.2d 566, 
62 Wyo. 341. 

62 C.J. p 467 note 94. 

Time of determining rights 
The rights of the parties are de¬ 
termined as of the time the cotenaut 
acquired the tax title and not as 
of the time of the tax sale.—Smith v. 
Smith, 52 So.2d 1, 211 Miss. 481. 

45. Ark.—Zackery v. Warmack, 212 
S.W.2d 706, 213 Ark. 808—Smith 
V. Smith, 196 S.W.2d 46, 210 Ark. 
251—^Walsh V. Certain Lands, 190 
S.W.2d 447, 209 Ark. 320—Hollaway 

V. Berenzen, 188 S.W,2d 298, 208 
Ark. 849—Spikes v. Beloate, 176 S. 

W. 2d '579, 206 Ark. 344. 

Iowa.—^Koch V. Kiron State Bank of 
Kiron, 297 N.W. 460, 230 Iowa 
2OS, 140 A.L.R. 273. 

Ky.—Chapman v. Aldridge, 16 S.W. 

2d 464, 228 Ky. 638. 

Neb.—Corpus Juris quoted in Salter 
V. Saffer, 274 N.W. 479, 480, 133 
Neb. 528. 


Okl.—Curry v. Frerichs, 149 P.2d 95, 
194 Okl. 230. 

62 C.J. p 467 note 95. 

46. Ark.—Smith v. Smith, 195 S.W. 

2d 46, 210 Ark. 251—Walsh v. Cer¬ 
tain Lands, 190 S.W.2d 447, 209 
Ark. 320—^Hollaway v. Berenzen, 
188 S.W.2d 298, 208 Ark. 849— 

Spikes V. Beloate, 176 S.W.2d 679, 
206 Ark. 344. 

La.—Chelette v. Chelette, App., 6 So. 
2d 663, 

Miss.—Griggs v. Griggs, 67 So 2d 460 

Neb.—Corpus Juris quoted in Saffer 
V. Saffer, 274 N.W. 479, 480, 133 
Neb. 528. 

Okl.—Curry v. Frerichs, 149 P.2d 96, 
194 Okl. 230. 

Tex.—Reynolds v. Batchelor, Civ. 
App., 216 S.W.2d 663, refused no 
reversible error. 

62 C.J. p 467 note 96. 

47. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

Fla.—Spencer v. Spencer, 36 So.2d 
424, 160 Fla. 749—^Andrews v. An¬ 
drews, 21 So.2d 205, 165 Fla. 664. 

Iowa.—Koch V. Kiron State Bank of 
Kiron, 297 N.W. 4’60, 230 Iowa 206, 
140 A.L.R. 273. 

La.—Keller v. Haas, 24 So.2d 610, 209 
La. 343—^Bridges v. Trevino, App., 
64 So.2d 628—^Robertson v. Grigs¬ 
by, App,, 41 So.2d 860—^Ensminger 
V. Vampran, App., IS So.2d 161— 
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more than a redemption until ouster or notice 
to his cotenants that his possession is exclusive, 
and a deed to him as purchaser simply acts as a 
discharge of the taxes assessed on the land.^^ Such 
purchase or extinguishment inures to the benefit 
of all of the tenants in common^o and the purchas¬ 
ing tenant holds the title or interest acquired in 
trust for the benefit of his cotenants^i imtil the 
cotenants refuse to contribute to the payment of his 
outlays.52 A cotenant seeking to obtain the benefit 
of the purchase must come with clean hands,^^ 
and he must elect to share in such benefit within a 
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reasonable time.^*^ 

Where there is no constitutional or statutory law 
governing the rights of the parties, the court is re¬ 
quired. to be guided by principles of equity and prior 
decisions in similar cases.55 A cotenant who allows 
a tax title to remain in another cotenant assumes the 
risk of purchase by an innocent third person from 
the holder of the tax title,56 and where the co- 
tenants do not elect within a reasonable time to 
share the expenses of the cotenant who purchased 
the tax title, and the rights of third persons have 
intervened, the cotenants are not entitled to the 


Chelette v. Chelette, App., 6 So 2d 
553. 

Miss.—GrigTffS v. Griggs, 67 So.2d 
450. 

IsTeb.—Toole v. Lawrence, 14 N.W.2d 
607, 144 Neb. 779, 153 A.L.R. 671— 
Corpus Juris quoted in Saffer v. 
Saffer, 274 N.W. 479, 480, 133 Neb. 
528. 

Okl.—Curry v. Frerichs, 149 P.2d 95, 
194 Okl. 230. 

62 C.J. p 467 note 97. 

Independent cliain of title 

Where holder of tax deed conveyed 
lands to two of three coparceners, 
conveyance Inured to the benefit of 
all coparceners and constituted as 
matter of law payment of taxes, 
rather than establishing an independ¬ 
ent chain ©f title to the exclusion of 
the third coparcener.—McQueen v. 
Forsythe, Fla., 55 So.2d 545. 

43. Ark.—Zackery v. Wajrmack, 212 
S.W2d 706, 213 Ark. 808—Smith v. 
Smith, 195 S.W.2d 45, 210 Ark. 251 
—Walsh V. Certain Lands, 190 S. 
W.2d 447, 209 Ark. 320—^Hollaway 

V. Berenssen, 188 S.W.2d 298, 208 
Ark. 849—Spikes v. Beloate, 175 S. 

W. 2d 579, 206 Ark. 344—Jones v. 
Thompson, 166 S.W.2d 1036, 204 
Ark. 1085. 

La—^Newman v. McClure, App., 62 
So.2d 126. 

Miss.—Griggs v. Griggs, 67 So 2d 460. 
Neb.—Toole v. Lawrence, 14 N.W.2d 
607, 144 Neb. 779, 163 A.L.R. 671 
— Corpus Juris quoted in Saffer v. 
Saffer, 274 N.W. 479, 480, 133 Neb. 
628. 

Okl.—Curry v. Frerichs, 149 P.2d 95, 
194 Okl. 230. 

62 C.J. p 467 note 98. 

49. Neb.— Corpus Juris quoted in 

Saffer v. Saffer, 274 N.W. 479, 480, 
133 Neb. 628. 

62 C.J. p 467 note 99. 

60. Ala.—Salter v. Odom, 199 So. 
687, 240 Ala, 462—Batsen v. Eth¬ 
eridge, 195 So. 873, 239 Ala. 535— 
Gordon v. McLemore, 186 So. 470, 
237 Ala, 270—^Sherrill v. Sandlin, 
168 So. 426, 232 Ala, 889. 

Ark. —^Zackery v. Warmack, 212 S.W. 
2d 706, 213 Ark. 808—Smith v. 


Smith, 195 S.W.2d 45, 210 Ark. 
251—Walsh V. Certain Lands, 190 
S.W.2d 447, 209 Ark. 320—Spikes v. 
Beloate, 175 S.W.2d 579, 206 Ark. 
344. 

Fia-—^McQueen v. Forsythe, 65 So. 2d 
545. 

Ga.—^Andrews v. Walden, 66 S.E.2d 
801. 208 Ga. 340. 

Ill.—Harlan v. Douthit, 39 N.E.2d 
346, 379 Ill. 15. 

Ky.—Turner v. Simpson, 223 S.W. 
2d 628, 813 Ky. 780—^Hammonds v. 
Risner, 132 S.W.2d 633, 280 Ky. 
40. 

La.—Keller v. Haas, 24 So.2d 610, 209 
La, 343—^Bridges v. Trevino, App., 
64 So.2d 528—Ensminger v. Vamp- 
ran, App., 15 So.2d 161—Chelett© v. 
Chelette, App., '6 So.2d 653. 

Miss.—Smith v. Smith, 52 So.2d 1, 
211 Miss. 481—^Howard v. Wactor, 
41 So.2d 259—Campbell v. Herod, 
7 So.2d 880, 193 Miss. 17. 

Neb.—Corpus Juris quoted In Saffer 
V. Saffer, 274 N.W. 479, 480, 183 
Neb. 628. 

N.M—Chavez y. Chavez, 244 P.2d 
781, 56 N.M. 393. 

N.T.—^Van Duzer v. Anderson, 123 
N.T.S.2d 46, 282 App Div. 779. 

Okl —Curry v. Frerichs, 149 P,2d 95, 
194 Okl. 230. 

Pa.—Faust v. Heckler, 68 A.2d 147, 
359 Pa. 19—^Hunt v. Mestrezat, 
Com.Pl., 10 Fay.L.J. 74. 

Tenn.—Perkins v. Johnson, 160 S.W. 
2d 400, 178 Tenn. 498—^Davis v. 
Solan, 177 S.W. 939, 132 Tenn. 225 
—State V. Allen, 181 S.W.2d 376, 
27 Tenn App. 867. 

Tex.—Reynolds v. Batchelor, Civ. 
App., 216 S.W.2d 663, refused no re¬ 
versible error. 

62 C.J. p 468 note 1. 

Common charge 

The cost of redemption is a com¬ 
mon charge against the property held 
in common.—^Howard v. Wactor, 
Miss., 41 So.2d 259—Campbell v. 
Herod, 7 So.2d 880, 193 Miss. 17. 

Validity of sale 

Text rule applies where a tenant 
in common is assigned the certificate 
of purchase of lands purchased by 
the state at tax sale, whether the 
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tax sale is void or valid.—Markstein 

V. Schilleci, 61 So.2d 75, 258 Ala. 68 

51. Miss.—^Eden Drainage Dist. of 
Yazoo County v. Swaim, 64 So.2d 
547, 212 Miss. 386, suggestion of 
error overruled 55 So.2d 439, 212 
Miss. 386. 

Neb.— Corpus Juris quoted in Saffer 
V. Saffer, 274 N.W. 479, 480, 133 
Neb. 528. 

Utah.—Ruthrauff v. Silver King 
Western Min. & Mill. Co., 80 P.2d 
338, 95 Utah 279. 

62 C.J. p 468 note 2. 

52. Utah.—^RuthraufC v. Silver King 
Western Min. & Mill. Co., supra. 

53. La.—Gulf Refining Co. of Lou¬ 
isiana V, Hart, 67 So. 581, 130 La. 
61. 

54- U.S.—^Buchanan v. Pitts, C.C.A. 
La., Ill F.2d 599. 

Ala,—Salter v, Odom, 199 So. 687, 240 
Ala. 462—Batson v. Etheridge, 195 
So. 873, 239 Ala. 535—Gordon v. 
McLemore, 186 So. 470, 237 Ala. 
270. 

La.—Keller v. Haas, 12 So.2d 238, 202 
La. 486—^Harrell v. Harrell, 142 So. 
138, 174 La. 957—^Bridges v. Tre¬ 
vino, App., 64 So 2d 528—^Newman 
V. McClure, App., .62 So.2d 126— 
Ensminger v. Vampran, App., 15 
So.2d 161—Boutwell v, Gunter, 
App., 185 So. 690. 

W. Va.—Sattes v. Sattes, 169 S.E. 392, 
113 W.Va. 708. 

62 C.J. p 468 note 4. 

55. La.—^Robertson v. Grigsby, App., 
41 So.2d 860. 

56. La.—^Harrell v, Harrell, 142 So. 
138, 174 La. 957—Newman v. Mc¬ 
Clure, App., 62 So.2d 126. 

Pleading prescription 

Where cobwner fails to exercise 
right within reasonable time to be 
reinvested with title acquired by 
other cotiwner at tax sale by reim¬ 
bursing other codwner proportionate 
share of taxes, third person acquir¬ 
ing interest in property on strength 
of recorded tax title without knowl¬ 
edge of such equitable interest can 
plead three-year prescription.—^Ens- 
minger v. Vampran, La.App., 15 So.2d 
161. 
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benefit of the purchase.^It has been held that a 
tenant in common may acquire title to the common 
property under a tax sale when he acquires such 
title from a third person who is no-t acting in collu¬ 
sion with him,5S and, although the payment of 
taxes and the acquisition of a tax sale certificate 
by one cotenant is deemed to be for the benefit of 
all, such presumption may be overcome by facts 
showing the contrary,and the mere relationship 
of cotenancy does not prevent one of the cotenants 
from purchasing at a public sale, out of his own 
personal funds, a transfer of tax lien encumbering 
the property held in cotenancy and enforcing the 
lien.®^ It has been held that the rule precluding 
one cotenant from purchasing property at a tax 
sale for his own benefit to the exclusion of other 
cotenants is limited to tenants in common who ac¬ 
quired property by the same instrument®^ or act 
of the parties®^ or of the law,®3 or that there must 
be the relation of mutual trust and confidence.®^ 

Acquisition by agent, A cotenant acquires no 
greater right by reason of the fact that he procures 
another person to bid in the property for him at 
the tax sale and take the deed®® or by the fact 
that he purchases through an agent or attorney.®® 
An arrangement by a tenant in common for a 
stranger to bid for his benefit,®'^ or, having paid 
his proportionate part of the taxes, an arrange¬ 
ment with a third person to purchase the remain¬ 
der for his benefit,®® operates as a redemption of 
the whole for the benefit of all the cotenants. 

Tenant claiming adversely. While it has been 
held that one tenant in common in possession claim¬ 
ing adversely to 'his cotenants cannot, by pur¬ 


chase of an outstanding tax certificate issued on 
taxes levied before he became interested in, and 
in possession of, the land, assert title to the whole 
as against his cotenant,®® it has also been held to 
the contrary that where a mortgage of land and 
a foreclosure judgment and sale thereon purported 
to be for the whole premises, but in fact the pur¬ 
chaser acquired only an undivided interest al¬ 
though in law he became a tenant in common with 
the mortgagor, he can take title to the remainder 
by purchasing an outstanding tax deed to the whole 
for the reason that his claimed title to the whole 
under the foreclosure is adverse to that of the 
mortgagor.'^® 

Life tenants and remauidermen. The general 
rule is applicable to cotenants in a life estate or 
a remainder interest, and one of them cannot ac¬ 
quire a tax title against his cotenants.'^l 

As against strangers, the title acquired by a ten¬ 
ant in common at a sale of the land for taxes is 
good.72 Where neither an alleged cotenant nor 
anyone in privity with him questions the validity 
of the tax deed, the deed will not be declared void 
merely on the ground of tenancy in common.'^® 

Interests separately assessed. Where the undivid¬ 
ed interests of tenants in common are separately 
assessed, and there is no obligation resting on one 
of the tenants to pay the taxes of the others, it has 
been held that one tenant may acquire the interests 
of his cotenants through a sale thereof for taxes 
delinquent thereon,'^^ as, for example, by purchase 
from a third person.'^® 

Effect of expiration of period of redemption. In 
the absence of an agreement,*^® after expiration 


57. W.Va—Sattes v. Sattes, 169 S E. 
392, 113 W.Va. 708. 

58. Fla.™Wolfson v. Heins, 6 So.2d 
858, 149 Fla. 499. 

59. N.J.—Heck V. Cannon, 95 A.2d 
23, 24 H.J.Super. 534. 

60. 3Sr.T. —Roffe v. Terington Realty 
& Building* Co., 20 K.T.S.2d 673, 
260 App.Div. 4, appeal dismissed 40 
]Sr.E.2d 45, 287 H.T. 762. 

61. Tex.—^Brougham v. Thompson, 
Civ.App., 145 S.W.2d 1116. 

6fl. Tex.—Brouirham v. Thompson, 
supra. 

63. Tex.—Brougham v. Thompson, 
supra. 

64. Tex.—^Brougham v. Thompson, 
supra. 

65. La.—Keller v. Haas, 12 So.2d 
238, 202 La. 486. 

62 C.J. p 468 note 6. 

Purchase hy oorporatioa, 

Where property owned by coten¬ 


ants was sold for taxes and purchas¬ 
ed by corporation, the business of 
which was a mere continuation of 
business of one cotenant, corporation 
was not an innocent purchaser, and 
other cotenant could maintain ac¬ 
tion to reestablish his title.—Keller 

V. Haas, supra. 

66. Okl.—Curry v. Prerichs, 149 P. 
2d 95, 194 Okl. 230. 

W. Va.—Curtis v. Borland, 12 S E. 
1113, 36 W.Va. 124. 

67. Ky-—Fields v. Farmers* & Dro¬ 
vers' Bank. 61 S.W. 268, 110 Ky. 
256, 22 Ky.L. 1708. 

68. W.Va.—-Allen v. Da Pollette, 120 
S.E. 176, 94 W.Va. 700. 

69. N.M.—Smith v. Borradaile, 227 
F. 602, 30 N.M. 62. 

70. Wis.—Wright V. Sperry, 21 Wis. 
831. 

71. Tenn.—-McGee v. Carter, 212 S. 
W,2d 902. 31 Tenn-App. 141. 

62 C.J. p 468 note 11, 
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72. Ark.—Burgett v. Williford. 19 S. 
W. 760. 66 Ark. 187, 36 Am.S.R. 
96. 

Married ootenant 

(1) The rights of one claiming as 
a cotenant, If any, In and to title 
acquired by alleged cotenant under 
tax deed from state could be asserted 
only by her and not by her husband. 
—Spikes V. Beloate, 176 S.W.2d 679, 
206 Ark. 844, 

(2) Purchase by husband or wife 
of cotenant see infra subdivision b 
(7) of this section. 

73. Wis.—Miller v. Donahue, 71 N. 
W. 900, 96 Wis. 498. 

62 C.J. p 468 note 16, 

74. Utah.—McCready v. Frederlck- 
sen, 126 P. 816, 41 Utah 388. 

62 C.J. p 469 note »1. 

75. U.S.—Hanley v. Federal Mining 
& Smelting Co.. D.C.Idaho. 236 F. 
769. 

70. Tenn,—^Keele v. Cunningham, I 
Heisk. 288. 
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of the time for redemption, if one tenant in com¬ 
mon redeems,77 or purchases,78 or purchases from a 
stranger who purchased at the tax sale,78 it does not 
inure to the benefit of his cotenants; but it has been 
held that redemption by one tenant in common 
inures to the benefit of his cotenants although, as 
to the latter, the period for redemption has ex- 
pi red,^8 and that a tenant in common cannot, by 
the purchase of the title, assert it against his co- 
tenants even though the time for redemption has 
expired.81 

Purchase by guardian of cotenant, A purchase 
by a guardian for a minor tenant in common oper¬ 
ates as a payment of taxes^^ ^nd inures to the 
benefit of all the tenants in common.^^ 

Laches and estoppel, A tenant in common may, 
by laches, lose his right to benefit from a purchase 
of the land by a cotenant on a sale for taxes,^^ 
as where a cotenant fails to act within a reason¬ 
able time to reacquire his interest in the prop¬ 
erty, even though no innocent third person has 
acquired the property.^® However, acquiescence 
by a cotenant in a plan to bid in the property for 
his children, which was not carried out, will not 
estop him to assert his rights as against a coten¬ 
ant purchasing at a sale which he did not attend 

and with which he did not interfere.^ 7 

Owner of minerals underlying land cannot pur¬ 
chase the land at a tax sale and obtain title as 
against the owner of the surface.^^ 

Where purchaser at mortgage sale became ten¬ 
fant in common by the purchascj he cannot there¬ 
after acquire a tax title to the prejudice of his 
•co tenants. 

77. Tenn.—^Keele v. Cunningham, su¬ 
pra. 

78. Miss.—Jonas v. 

So. 319, 69 Miss. 677. 

•’79. La.—Holloway v. Holloway, 60 
So.2d 468, 221 La. 875. 

62 C.J. p 470 note 63. 

80- Tex.—^Bush v. 

276 S.W. 1096. 

62 C J. p 470 note 64. 

81. Miss.—Griggs v. Griggs, 67 So. 

2d 450. 

82. La.—-Parish v. Machen, 80 So. 

887, 144 La. 689. 

S3. La.—Parish v. Machen, supra. 

62 C.J. p 472 note 82. 

84. Pa.—Petition of Bonds, 69 Pa 
Bist. & Co, 674. 

62 C.J. p 472 note 86. 

86. La—Bridges v. Trevino, App., 

64 So.2d 628. 

"Twenty years 

Xia—^Bridges v. Trevino, supra 


(2) Tenant in or Out of Possession 

The rule precluding a tenant in common from 
strengthening his title through the acquisition of a 
tax title applies to a tenant In common who is not in 
possession as well as a tenant who is in possession. 

The rule precluding a tenant in common from 
strengthening his title through the acquisition of 
a tax title applies to a tenant in common who is 
not in possession and under no greater duty to pay 
taxes than his cotenant.It applies also to a 
tenant in common who is in possession and bound to 
pay taxes.Q^ Where neither of the tenants in com¬ 
mon was in possession at the time of a sale to a 
stranger for taxes, it has been held that one of 
them may strengthen his title by a purchase of 
the title acquired under the tax sale;^^ and it has 
been held that where tenants in common derived 
their interest in unoccupied lands under separate 
instruments, and there is no relationship between 
them other than mere tenants in common, one of 
them can acquire the title of the other by a tax 
deed.®2 Tenants in common who were living on 
the land when it was sold at tax sale, and who 
did not oust a cotenant or hold adversely to him, are 
entitled to possession as against a transferee of 
the tax title acquired by the cotenant.®^ 

(3) Necessity of Existence of Cotenancy 

The rule that one cotenant may not acquire by tax 
purchase the interest of a cotenant is predicated on the 
existence of a tenancy m common. 

The general rule that one cotenant may not ac¬ 
quire by tax purchase the interest of a cotenant 
is predicated on the existence of a tenancy in 
common,® 5 although it has been held that the rela¬ 
tionship of tenants in common need not exist at the 

property was conveyed back to ten¬ 
ant in common in possession and sub¬ 
sequent conveyance of property from 
cotenant in possession to third per¬ 
son and back to cotenant could not 
change effect of continued possession 
of land by cotenant in possession, or 
destroy his tenancy in common with 
cotenants out of possession for whom 
he held in trust.—^Bailey v. Howell, 
184 S.E. 476, 209 IST.C. 712. 

92 . Iowa.—^Alexander v. Sully, 60 
Iowa 192. 

93. Wis.—Hobe v. Rudd, 161 H.W. 
651, 165 Wis. 162. 

94. Ala.—ISherrill v. Sandlin, 168 
So. 426, 232 Ala. 389- 

95. Miss.—Griggs v. Griggs, 67 So. 
2d 450. 

Pa.—Schuler v. Schuler, Com.Pl., 41 
Luz.Leg.Reg. 275. 

Tex.—^Reynolds v. Batchelor, Civ. 
App., 216 S.W.2d 663, refused no 
reversible error. 

62 C.J. p 469 note 2L 


Planniken, 11 


Bush, Civ.App., 


Thirty years 

La—Holloway v. Holloway, 60 So.2d 
468, 221 La. 875. 

Thirty-seven years 
La.—Harrell v. Harrell, 142 So. 138, 
174 La. 957. 

88. La.—Bridges v. Trevino, App., 
64 So.2d 528. 

87. Pa—^Richards v. Richards, 31 
Pa.Super. 609. 

88- Mich.—Curry v. Lake Superior 
Iron Co., 157 IST.W. 19, 196 Mich. 
446. 

89. Iowa.—Conn v. Conn, 13 N.W. 
61, 58 Iowa 747, 

90. La—^Bunson v. Roos, 49 So, 690, 
123 La. 835, 131 Am.S.R. 375. 

91. Miss.—Griggs v. Griggs, 67 So. 
2d 460. 

62 C.J. p 468 note 18. 

Conveyances held not to destroy ten¬ 
ancy in common 

Conveyance by sheriff under void 
tax deed to third person by whom 
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time of purchase.^® A tax deed acquired by a ten¬ 
ant in common is not sufficient in equity to divest 
the interest of a cotenant notwithstanding the hold¬ 
er of the deed may have acquired the tax certifi¬ 
cate before he became a tenant in common.^'^ On 
the other hand, it has been held that the general 
rule that one cotenant may not acquire by tax pur¬ 
chase the interest of his fellow does not apply as to 
a cotenant who takes an assignment from a county 
of a certificate after a sale of the land for a tax 
due prior to his acquiring an interest in the land, 
which he was under no duty to pay.^^ One who 
has parted with his interest and ceased to be con¬ 
nected with the title as a tenant in common may 
buy an outstanding tax title.^^ So, in the absence 
of fraud, and where a cotenancy has been actually 
dissolved and the parties have been evicted from 
the premises, there is nothing which forbids a 
former tenant in common from acquiring the entire 
property by purchase from an outsider.^ On the 
termination of a cotenancy, a former cotenant 
may acquire sole title to the property at a tax sale, 
in the absence of fraud, collusion, or other inequi¬ 
table conduct,^ Where a coparcener conveys to one 
person, and the other coparcener conveys to another, 
who takes possession, the latter is not in such a r-e- 
lationship with the owner of the other moiety as to 
impose on him a duty to pay taxes for such other 
owner’s benefit or to create a presumption that his 
purchase at a tax sale was in that owner’s behalf.^ 
Where the interests of cotenants are sold to the 
state for taxes, and such interests are separately 
bought by other persons from the state, and one 
of them, claiming in severalty, occupies and im¬ 
proves a particular portfbn of the land, and his 
rights are recognized by the other, causing the re¬ 
mainder of the land to be assessed to him, and 
paying taxes thereon, he cannot afterward in¬ 
voke the relationship of cotenancy in order to de¬ 


feat a subsequent tax title.^ 

Purchaser from cotenants. Where the title of a 
purchaser from the tenants in common was defec¬ 
tive by reason of an insufficient power of attorney 
from one of the tenants to the attorney who exe¬ 
cuted the deed, such purchaser could strengthen 
his title by purchasing a tax deed to the premises.^ 

(4) Title as Basis of Adverse Possession 

A tenant in common can obtain title by adverse 
possession under a tax title. 

A tenant in common can obtain title by adverse 
possession under a tax title.® Limitations will not 
run in his favor because of adverse holding there¬ 
under until the refusal of his cotenants to contrib¬ 
ute to the necessary expenses incurred to obtain 
the title,and it has been held that one tenant in 
common cannot acquire color of title by procur¬ 
ing for his exclusive benefit a title acquired by 
purchase at a sale for taxes imposed on the common 
property during the common ownership.® It has 
been held that, as between cotenants, a tax sale can¬ 
not be made the basis of a plea of prescription® and 
that a cotenant who purchases a tax title cannot 
claim adversely to his cotenants until he gives at 
least constructive notice by recording the deed.^® 

(5) Successor of Tenant in Common 

Generally, one who purchases the Interest of a co- 
tenant Is in no better position with reepect to the ac¬ 
quisition of tax title to the entire premises than was 
his grantor. 

One who purchases the interest of a cotenant 
is in no better position with respect to acquisition 
of tax title to the entire premises than was his 
grantor when he purchases with knowledge of the 
facts,^^ and the assignee of a tax sale certificate 
from a tenant in common takes no greater interest 
than the cotenant had.^^ Where a cotenant pur- 


96. Miss.—Clausell v. Riley, 196 So. 
245, 188 Miss. 647. 

97. Iowa.—Tice v. Derby, .13 K.W. 
301, 69 Iowa 312—^Plinn v. McKin¬ 
ley, 44 Iowa 68. 

93. Colo.—Stafford v. ISTatlonal Gran¬ 
ite Co., 203 P. 673, 70 Colo. 672. 
99. Miss.—Jonas v. Flanniken, 11 
So. 319, 69 Miss. 677. 

1. Tex.—Bush V. Bush, Civ.App., 
275 S.W. 1096. 

3. Okl.—-Patterson v. Wilson, 223 
P.2d 770, 203 Okl. 627. 

3. Mich.—St. Mary's Power Co. v. 
Chandl er-Dunbar Water Power Co., 
95 NT.W. 654, 133 Mich. 470. 

4. Miss.—^Davia v. Cass, 18 So. 454, 
72 Miss. 985. 


5. Wash.—Stoll V. Griffith, 82 P. 
1025, 1028, 41 Wash. 37. 

6. Ala,—Lindsey v. Atkison, 35 So. 
2d 191, 250 Ala. 481. 

Tex.—Rosson v. Rosson, Civ.App., 
103 S.W.2d 781, error dismissed. 

62 C.J. p 470 note 38. 

Hostile purposes 

Where an attorney held mortg-agres 
executed by two of a group of co- 
tenants to secure his fee in a crim¬ 
inal proceeding, and subsequently 
the attorney purchased at a tax sale 
all of the lands of the cotenants, his 
purchase was in effect a redemption, 
and his tax deed could not sustain a 
claim of adverse possession without 
more forcibly asserting his alleged 
hostile purposes and bringing them 
to the attention of those who were 
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interested in the property with him. 

—Kitchens v. Wheeler, 141 S.W.2d 

34, 200 Ark. 671. 

7. Iowa.—Phillips v. Wllmarth, 66 
N.W. 1053, 98 Iowa 32. 

8. Ill.—Biggin v. Dufficy, 104 N.R 
180, 262 Ill. 26. 

Or.—Minter v. Durham, 11 P. 231, 
13 Or. 470. 

9. La.—Robertson v. Grigsby, App., 
41 So.2d 860. 

10. Miss—Smith v. Smith, 52 So.2d 
1, 211 Miss. 481. 

11. Ark.—^Williams v. Anthony, 32 
S.W.2d 817, 182 Ark. 810. 

62 C.J. p 470 note 42. 

12. Iowa.—^PUnn v. McKinley, 44 
Iowa 68. 
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chases an outstanding tax title, a subsequent con¬ 
veyance to another has been held to convey only 
the cotenant’s share in the land.^^ Redemption by 
the heir of a tenant in common restores the status 
quo ante only,i4 so that, if the purchaser, or those 
claiming under him, have an interest or title other 
than that redeemed, it remains unaffected.^^ How¬ 
ever, such heir becomes a trustee of the title and 
interest redeemed for the equal benefit of all the 
heirs, aiKi cannot redeem the whole or any part 
of the common estate without admitting them to 
share in the benefit thereof,^*^ and the right of the 
latter to participate in such benefits is not affected 
by the fact that they have lost their right to re¬ 
deem.^® An intervener who holds under a quit¬ 
claim deed from one who became a tenant in com¬ 
mon by purchase at a mortgage sale has no great¬ 
er rights than such tenant in common, and may not 
complain of an order allowing the other tenants 
in common to redeem from a tax title acquired by 
the purchaser at the mortgage sale, by paying the 
amount necessary with interest thereon.^Q Where 
a mortgagee acquires an undivided one-half inter¬ 
est in the property at a foreclosure, and pays all 
the taxes due on that portion of the property up 
to that date, his purchase at a tax sale of the oth¬ 
er undivided one-half interest, in which he has no 
interest, does not inure to the benefit of the former 

owner.20 

(6) Effect of Statutes with Respect to Tax 
Titles and Sales 

Statutes validating tax titles and sales are inappli¬ 
cable to a cotenant attempting to acquire title to the 
common property as against his cotenant through the 
medium of a tax sale. 

Statutes validating tax titles and sales have been 
held inapplicable in favor of a cotenant attempting 
to acquire title to the common property as against 
his cotenant through the medium of a tax sale.^^ 
Where, however, the statute makes a tax deed prima 
facie evidence of title, the only remedy of the 
cotenants against one wrongfully taking a tax title 
to the whole estate is in equity, and they have no 
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title to support an action at law .22 A statute limit¬ 
ing the time after a tax sale within which an action 
for recovery of the land sold must be brought does 
not apply to an action for partition after a tenant 
in common has acquired a tax title.^S Where an 
action by a tenant in common to recover possession 
of the common property, fraudulently held by his 
cotenant under a tax deed, stands on ground inde¬ 
pendent of the validity of the tax sale proceedings, 
it will not be barred by a statute limiting the time 
within which an action may be brought to attack 
the validity of the tax sale.^^ The general rule that 
a tenant in common cannot acquire a tax title and 
set it up against his cotenants rests on the doctrine 
of constructive fraud,^® and is inapplicable where 
it is provided by statute that the deed can be at¬ 
tacked only for actual fraud.^® The rule that ten¬ 
ants in common cannot buy in the common property 
at a tax sale except for the benefit of all is not 
changed by statutes with respect to suits to in¬ 
validate tax deeds-^*^ 

Permitting proportionate redeinption, A statute 
permitting the holder of an undivided interest to 
redeem his estate by paying a proportionate part 
of the amount of taxes required for redemption of 
the whole does not necessarily or invariably re¬ 
move the general inhibition against the purchase 
of an adverse tax title by a tenant in common.^^ 
Where a statute authorizing one tenant in common 
to pay his share of the taxes or to redeem his share 
of the land after it had been sold for taxes refers 
to cases where all the tenants in common are on the 
same footing, all or none being in possession, it does 
not authorize one tenant in common to take title to 
the whole tract, and does not apply where one ten¬ 
ant is in possession.^^ 

Providing for reimbursement of purchaser, A 
statute providing for the refunding of the amount 
paid where the tax sale has been declared void is 
without application where such pa 3 anent was made 
by one of several tenants in common and, where 
a tenant in common claiming such refundment had 
a title on which he would have prevailed in an ac- 


TCan.—Phipps v. Phipps, 27 P. 972, 47 
Kan. 828. 

13 . Miss.—^Howard v. Wactor, 41 So 
2d 259^ 

14. Ala.—Russell v. Bell, 49 So. 314, 
160 Ala. 480. 

15. Ala.—^Russell v. Bell, supra. 

16. Ala.—Russell v. Bell, supra. 

17. Ala.—^Russell v. Bell, supra. 

18. Ala.—^Russell v. Bell, supra. 

J.9. Iowa,—Conn v. Conn, 13 N.W. 
61, 68 Iowa 747. 


20. La.^—^Boutwell v. Gunter, App., 
185 So. 690. 

21. W.Va.—^Allen v. La Pollette, 120 
S.E. 176, 94 W.Va. 700, 

62 C.J. p 470 note 56. 

22. Ala.—Johns v. Johns, 9 So. 419, 
93 Ala. 239. 

23. Ind.—^English v. Powell, 21 N.E. 
458, 119 Ind. 93. 

62 C.J. p 471 note 69. 

24. lowsL—^Austin v, Barrett, 44 
Iowa 488. 


25. Cal.~Mills v. Tukey, 22 Cal. 
373, 83 Am D. 74. 

26. Cal.—Mills V. Tukey, supra. 

62 C.J. p 471 note 62. 

27. Tenn.—^Perkins v. Johnson, 160 
S.W.2d 400, 178 Tenn. 498. 

28. Minn.—^Hoyt v. Lightbody, 108 
N.W. 843, 98 Minn. 189, 116 Am.S.R. 
368. 

29. N.C.—Smith V. Smith, 63 S.E. 
177, 150 N.C. 81. 

30. Minn.—^Easton v. Schofield, 69 
N.W. 326, 66 Minn. 425. 
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tion where a judgment declaring the sale void was 
entered, but failed to prove such title, and it con¬ 
clusively appeared that he was guilty of bad faith 
toward the state, or of such gross neglect that bad 
faith is imputed to him, he is not, on such judgment, 
entitled to refundment^i 

(7) Purchase by Husband or Wife of Co- 
tenant 

The acquisition of a tax title by the husband or wife 
of a cotenant inures to the benefit of the cotenants. 

The rules precluding the acquisition of a tax title 
by a tenant in common for his own benefit apply 
to cause the purchase to be regarded as for the 
benefit of the cotenants where made by the hus- 
band^^ or wife^^ of a cotenant, and the rule is the 
same whether the wife's estate in the land is a com¬ 
mon-law estate or her separate estate,or whether 
the husband purchased the interest of the purchaser 
at the tax sale.^® However, after the husband has 
purchased, his wife’s cotenants must elect, within 
a reasonable time, to share the benefits thereof,^6 
and if they delay until after there is a material 
change in the condition of the property and the cir¬ 
cumstances of the parties they will be deemed to 
have waived their rights to such purchase.37 

Under this rule the assignee of a tax sale certifi¬ 
cate from the husband takes no greater rights than 
his assignor had,^^ although the assignee furnished 
the husband the money with which to purchase the 
certificate;^^ and such assignee is not entitled to 
interest on the amount paid for a tax deed from the 
date of payment until the date of trial, but only to 
interest at the legal rate on the money advanced, 
subject to reduction for rental value of that part 
of the premises of which such assignee was in pos- 
session.^^^ Where a husband and wife who is a 
coheiress are not in possession, the tax title, pur¬ 
chased by the former, is not void as between 

31. Minn.—-Easton v. Schofield, su¬ 
pra. 

32. Okl.—^Akin v. Loudder, 200 P.2d 

763. 201 Okl. 47. 

Tenn.—State v. Allen, 181 S.W.2d 

375, 27 Tenn.App. 357. 

62 C.J. p 471 note 67. 

Violation of trust 

Where a wife, who Is one of co- 
tenants with other heirs owning real¬ 
ty, actively assists husband in se¬ 
curing title through a tax foreclo¬ 
sure by neglecting to pay delinquent 
taxes from trust funds in her hands 
belonging to all cotenants and by 
securing quitclaim deeds to husband 
from some of heirs so that husband 
will be only one to profit from trans¬ 
action, husband is in same position 
as though he were one of cotenants 


the holder thereof and a mortgagee claiming under 
a mortgage given by the father of the heirs and 
it has been held that a husband is not a tenant in 
common by reason of the fact that his wife is a 
tenant in common, and that there is no reason 
growing out of the marriage contract which will 
invalidate the husband’s purchase of the interest of 
the other tenants m common at a sale of the com¬ 
mon property for nonpayment of taxes.^^ Where a 
husband has a life estate in his wife’s interest in 
the common property, a conveyance from the pur¬ 
chaser at a tax sale of the common property to- 
the husband effects a redemption for the benefit 
of the remainderman as well as the husband.-^^ 
Where a third person purchases a cotenant’s inter¬ 
est, and any interest of the former cotenants ia 
terminated, a repurchase by a former cotenant’s 
wife does not vest any title in the former cotenant,'*^ 

Constructive fraud. Where one tenant in com¬ 
mon agreed to pay taxes on the common land, and 
due to his failure to do so it was sold for nonpay¬ 
ment of taxes, the purchase by his wife of the 
certificate of sale from the purchaser at the tax 
sale and the obtaining of a tax deed by her is a 
constructive fraud on the other cotenants, authoriz¬ 
ing the setting aside of the dttdA^ 

(8) Effect of Repudiation or Abandonment 
by Cotenant 

After a purchase by one tenant In common, the- 
failure of his cotenants to make a timely election to 
share therein may be deemed a waiver of their right 
to assert their rights. 

After a purchase by one tenant in common, the 
failure of his cotenants to make a timely election 
to share therein,^7 and not until after there has 
been a material change in the property and par¬ 
ties,may be deemed a waiver of their right to* 
assert their rights. The presumption that a pur- 


and holds title so acquired in trust 
for all other cotenants.—Toole v. 
Lawrence, 14 N.W,2d 607, 144 Neb. 
779, 153 A.L.R. 671. 

33. Pa.—Hunt v. Mestrezat, Com.Pl., 
10 Pay.L.J. 74. 

62 C J. p 471 note 68. 

34. W.Va.—Cline v. Bailey, 101 S.E 
171, 85 W.Va. 139—Abbot v. Wil¬ 
liams, 82 S.E. 1097, 74 W.Va 652. 

35. W.Va—Cline v. Bailey, 101 S.E. 
171, 86 W.Va 139—Abbot v. Wil¬ 
liams, 82 S.E. 1097, 74 W.Va 662. 

36. W.Va—Smith, v. Castro, 148 S. 
B. 666, 107 W.Va 1. 

37. W.Va—Smith v. Castro, supra. 

38. Kan.—^Phipps v. Phipps^ 27 P. 
972, 47 Kan. 328. 
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39. Kan.—^Phipps v. Phipps, supra.. 

40, Kan.—^Phipps v, Phipps, supra 
4X. Kan.—^Broquet v. Warner, 22 P. 

1004, 43 Kan. 48, 19 Am.S.R. 124. 

42. N.C.—Ruark v. Harper, 100 S.E. 
584, 178 N.C. 249. 

43 . N.C.—^Ruark r. Harper, supra 

44. Miss.—Campbell v. Herod, 7 So, 
2d 880, 193 Miss. 17. 

45. Kan.—Pease v. Snyder, 220 P. 
2d 151, 169 Kan. 628. 

46. N.T.—Seymour v. Seymour, 199* 
N.T.S. 23, 120 Misc. 625. 

47. Ky.—Stamps v. Frost, 200 S.W.. 
609, 179 Ky. 418, 

62 C.J. p 472 note 83. 

48. Ky,—Stamps v. Frost, supra 
62 C.J. p 472 note 84. 
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chase by one tenant in common was made in trust 
for his cotenants may be repelled by their refusal to 
contribute to the costs of his outlay.^^ 

§ 65. Taking Renewal of Lease or New Lease 

Generally, as between tenants in common of a lease, 
one tenant cannot renew the lease in his own name, and 
such renewal is deemed to be taken in trust for the 
colessees. 

As between tenants in common of a lease, at least 
where they hold their estate through descent, or 
under a will, or where their interest is created by 
the same instrument, one tenant cannot renew the 
lease in his own name,^^ and the renewal m such 
case is deemed to have been taken in trust for the 
colessees,and inures to their benefit.^^ Where 
one tenant in common in a lease, in order to cure 
a defect therein, took an additional lease in his 
own name, he was presumed to have done so for 
the benefit of all the cotenants,^^ and the additional 
lease was held to be a confirmation of the original 
lease ,*54 but under the general rule relating to 
claiming benefit of the acquisition of a superior 
or outstanding title or interest, such presumption 
can be rebutted by an unreasonable delay of the 
cotenants to assert their rights after notice has 
been had that the cotenant who took the lease in¬ 
tends to hold it for his own benefit and has denied 
the others the right to participate^^ and there is 
a material change in the condition of the prop- 
erty56 or the circumstances of the parties.®'^ 
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§ 66. Contribution 

a. Right to compel contribution from co* 

tenant 

b. Right of cotenants to contribute and 

share 

a. Right to Compel Contribution from Cotenant 

(1) In general 

(2) Extinguishment of tax claim or ac¬ 

quisition of tax title 

(1) In General 

A tenant in common who purchases or extinguishes 
an outstanding lien or encumbrance for the benefit of 
the common estate ordinarily is entitled in equity to 
contribution from his cotenants for the expense thereof 
In proportion to their respective shares. 

A tenant in common who purchases or discharges 
an outstanding title or encumbrance for the benefit 
of the common estate is, in the absence of any 
agreement or understanding to the contrary, entitled 
in equity to contribution from his cotenants for the 
expense thereof in proportion to their respective 
shares.5S Where one tenant in common of mort¬ 
gaged land redeems the whole estate from the 
mortgage or from a foreclosure sale, or purchases 
or discharges an outstanding title or encumbrance, 
he is regarded as having a lien in the nature of 
an equitable mortgage or lien on the respective 
shares of the property belonging to his cotenants 
for proportional shares of the amount paid.59 


49. Iowa.—^Weare v. Van Meter, 42 
Iowa 128, 20 Am.R. 616. 

60. N.Y.—Thayer v. Leg-gett, 128 N. 
E3. 133, 229 N.Y. 152. 

61. N.Y—Thayer v. Leggett, supra 
—'Markowitz v. Markowitz, 36 N.Y. 
S.2d 261, affirmed 39 N.Y.S.2d 991, 
265 App.Div. 993. 

62. N.Y.—Markowitz v. Markowitz, 
supra. 

«2 C J. p 472 note 90 
Accotuxting for moneys received 
Where testator devised realty to 
his widow and children in equal 
shares, children authorized widow to 
manage and lease realty and retain 
income therefrom, and widow secret¬ 
ly leased realty to one child for term 
beginning with her death, such lease 
was declared void, and lessee was 
required to account to other children 
for all moneys received from realty 
after widow's death.—^Markowitz v. 
Markowitz, supra. 

63. W.Va.—Weaver v, Akin, 37 S.E. 
600, 48 W.Va. 456. 

64. W.Va.—^Weaver v. Akin, supra. 

65. W.Va.—^Weaver v. Akin, supra. 
66 i W.Va.—Weaver v. Akin, supra 
67. W.Va—Weaver v. Akin, supra 


58. Cal.—Stewart v. Shearman, 70 
P.2d 702, 22 Cal.App2d 198. 

Ill.—Carabelh v. Carabelli, 266 Ill. 
App. 453. 

Iowa.—Martens v. Martens, 12 N.W. 
2d 201, 234 Iowa 519. 

Miss.—Connolly v. McLeod, 63 So.2d 
846—Eden Drainage Dist. of Yazoo 
County V. Swaim, 54 So.2d 547, 212 
Miss. 386, suggestion of error 
overruled 65 So.2d 439, 212 Miss 
386. 

Mo.—Bragg v. Ross, 162 S.W.2d 268, 
349 Mo. 611. 

Neb.—Toole v. Lawrence, 14 N.W 2d 
607, 144 Neb. 779, 163 A.L.R. 671. 

N.J.—Pieretti *v. Seigling, 34 A.2d 
286, 134 N.J.Eq. 105—Bien v. Buck- 
holtz, 166 Al. 324, 113 N J.Eq. 85. 

N.C.—Kelly V. Davis, 188 S.E. 863, 
211 N C. 1. 

N.IX— Corpus Juris quoted in Ste- 
vahn V. Meidinger, 67 N.W.2d 1, 
12 . 

Okl.—^Knesek v. Muzny, 129 P.2d 
863, 191 Okl. 332. 

Pa—^Van Bremen v. Love, 54 Pa. 
Dist. & Co. 358, 8 Pay.L.J. 98, 69 
York Leg.Rsc. 76—^In re Zoller's 
Estate, 52 PaDist&Co. 328. 

S^.C.—^Brwin v. Williams. 18 S.E 2d 

. 698, 199 S.C. 38. 
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Tex.—^Linz v. Bower, Civ. App., 86 
S,W.2d 63, error refused. 

Wis.—^Hermance v. Weisner, 279 N. 
W. 608, 228 Wis. 501, 117 A.L R. 
1437. 

Wyo.—Binning v. Miller, 102 P.2d 64, 
65 Wyo. 478, rehearing denied 105 
P.2d 278, 56 Wyo. 129. 

62 C.J. p 473 note 2. 

Justice and equality of burden 

Where cotenant, who is not mort¬ 
gage debtor, pays oft mortgage on 
joint or common property, doctrine 
of contribution among all parties in¬ 
terested in redemption from mort¬ 
gage foreclosure sale or acquisition 
of outstanding title in order to- re¬ 
fund to redemptor excess of his pay¬ 
ment over his proportionate share 
and doctrine of equitable assign¬ 
ment in order to secure such con¬ 
tribution are means by which equity 
works out justice and equality of 
burden.—Salter v. Odom, 199 So. 687, 
240 Ala. 462. 

59. Ala.—Salter v. Odom, supra. 

Mo.—Herrmann v. Scholl, App., 96 
S.W.2d 635. 

N.D.— Corpxui Juris quoted in Ste- 
vahn v. Meidinger, 67 N.W. 2d 1, 
12 . 
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Where he has acquired an outstanding* encumbrance 
ordinarily he is regarded as entitled to the remedies 
of the original holder as against the shares of his 
cotenants,although in at least one jurisdiction 
this rule is not adopted and his remedy must be by 
enforcing his Hen for contribution.A redeem¬ 
ing tenant has no personal right against his cotenant 
where the tenants are not personally liable, and 
he may enforce his right of contribution only 
against the land.®2 Thus, where a tenant in com¬ 
mon redeems before foreclosure from a mortgage 
given to secure a joint debt, he has a personal claim 
against his cotenant for contnbution in addition 
to an equitable lien on the latter’s interest in the 
land,^^ but if he redeems after sale he has only 
an equitable lien,®^ where, by reason of the sale, 
the personal liability has been extinguished.The 
cotenants cannot be compelled to contribute except 
to the extent of their interest in the common prop¬ 
erty,and are not liable personally.^'^ However, 
it has been held to the contrary that one tenant in 
common may maintain an action at law to recover 
from a cotenant for money expended in removing 
a joint encumbrance on the estate.^^ 

The right to enforce contribution is subject to 
the cotenants’ right to counterclaim.^^ When a 
tenant in common who has purchased a hostile title 
refuses to disclose the amount paid therefor when 
called on for an accounting, he cannot complain of 
the amount allowed by a court of equity, as based 


on the price recited in the deed.'^O The duty to of¬ 
fer contribution may be exercised by the cotenants 
under principles of law most favorable to them.'^i 

A\g<iinst infants. The right of cotenants to com¬ 
pel contribution in equity for protecting the com¬ 
mon title may be enforced as well against infants 
as against adults. 

Limitations and exceptions, A purchasing tenant 
cannot have contribution where he had agreed to 
purchase an outstanding title in consideration of the 
release by a third person of judgment liens against 
the common property held by such person,or 
where he had purchased an outstanding title or 
encumbrance before becoming a tenant in com- 
mon,'^^ or where the claim is stale because of laches 
or limitations.'^^ One tenant in common of an es¬ 
tate in expectancy has no right to discharge a bur¬ 
den on the estate in the possession of a life tenant 
and demand contribution therefor from his co- 
tenants'^® except where it is necessary to prevent 
a destruction of the expectancy.'^Where an at¬ 
torney became a tenant in common with a client 
pursuant to an agreement relating to the land in 
litigation, and purchased an outstanding title with¬ 
out authority from his cotenant, it has been held 
that, although the latter can elect to treat the pur¬ 
chase as having been made for their joint benefit 
on tendering his share of the purchase money or 
by submitting to a judgment fixing such share as 


Wis.—Hermance v. Weisner, 279 N. 
W, 608, 228 Wis. 601, 117 A.L.R. 
1437. 

62 C.J. p 473 note 3—42 C.J. p 453 
note 21. 

Pailure to make administrator party 
Where landowner conveyed mort¬ 
gaged tract to wife, fact that co¬ 
owner, having redeemed from fore¬ 
closure, did not make landowner’s 
administrator party to lien suit did 
not restrict lien to wife’s interest — 
Buhl V. McDowell, 242 N.W. 638, 60 
S.D. 22. 

60. PI a.—Corpus Juris cited in Kind 
V. Manley, 7 So.2d 593, 160 Plau 
437. 

Ill.—Carahelli v. Carabelli, 266 Ill. 
App. 463. 

Okl.—Corpus Juris cited in Knesek 
V. Muzny, 129 P.2d 853, 855, 191 
Okl. 332—Relf v. Thompson, 107 
P.2d 536. 188 Okl. 209. 

Or.—Corpus Juris cited, in Butler & 
Thompson Co. v. Hostettler, 58 P. 
2d 236, 242, 153 Or. 565. 

Tex.—^Dinz v. Bower, Civ. App., 86 
S.W.2d 63, error refused. 

62 C.J. p 473 note 4. 

61- Iowa.—^Koboliska v. Swehla, 77 
N.W.’ 676, 107 Iowa 124. 

62 C.J. p 473 note 6. 


62. Del.—Moore v. Dawson, 13 Del. 
Ch 98, 115 A. 589. 

42 C.J. p 453 note 22. 

63. Wis.—^McLaughlin v. Curts, 27 
Wis. 644. 

42 C.J. p 453 note 24. 

64. Wis.—^McLaughlin v. Curts, su¬ 
pra. 

65. Wis.—McLaughlin v. Curts, su¬ 
pra. 

66. N.D —Corpus Juris quoted in 

Stevahn v. Meidinger, 57 N.W.2d 

1 , 12 . 

62 C.J. p '474 note 6. 

67. N.D.—Corpus Juris quoted in 

Stevahn v. Meidinger, 67 N.W. 2d 

1 , 12 . 

62 C.J. p 474 note 7. 

68 . Mass.—^Dickinson v. Williams, 
11 Cush. 258, 69 Am.D. 142. 

Wis.—McLaughlin v. Curts, 27 Wis. 
644. 

69. Ky.—Bishop v. Wolford, 291 
S.W. 1049, 218 Ky. 667. 

62 C.J. p 474 note 9. 

70. W.Va.—Alderson v. Horse Creek 
Coal Land Co., Ill S.E. 689, 90 
W.Va. 637. 


71. Course open to a landlord 

Cotenants and coheirs of dece¬ 
dent's heir, purchasing decedent’s re¬ 
alty in his possession under lease 
from mortgagee, who purchased it 
at foreclosure sale, may exercise 
their duty to offer contribution of 
their shares of purchase price to 
such heir or his successors in title 
under principles of law most favor¬ 
able to them and have right to pur¬ 
sue course open to landlord when 
tenant acquires superior outstand¬ 
ing title also superior to cotenants’ 
status.—Kelly v. Kelly, 36 So.2d 686, 
260 Ala. 664. 

72. Ill.—Case v. Case, 103 Ill.App 
177—Chesnut v. Chesnut, 16 Ill. 
App, 442. 

73. Neb.—Mills v. Miller, 4 Neb. 
441. 

74. Neb.—Carson v. Broady, 77 N. 
W. 80, 66 Neb. 648, 71 Am.S.R. 691. 

62 C.J. p 474 note 12. 

75. Tex.—Peak v. Brinson, 11 S.W. 
269, 71 Tex. 310. 

76. Miss.—Harrison v. Harrison, 66 
Miss. 174. 

77. Miss.—^Harrison v. Harrison, su¬ 
pra. 
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a lien on his interest in the land, the court has no 
power to compel him to do so.'^^ 

Where one tenant in common of a fee purchased 
an outstanding long-term lease on the land and a 
building erected thereon by the lessee, he cannot en¬ 
force contribution from his cotenants for his out- 
lay.*^^ The part owner of a ship has no right of 
contribution from his coowners where he dis¬ 
charged liens for the expenses of building it, which 
liens arose wholly from the failure of such part 
owner to pay his share of the building expenses.^® 
Where tenants in common of a water power on one 
side of a river owned one half of such power on the 
other side, and were compelled to acquire land 
overflowed because of the dam by which such power 
was created, a court of equity has refused to com¬ 
pel the owner of the other one half to contribute to 
the purchase price of such land.^^ Where the 
mortgaged premises were owned by a husband and 
wife as tenants in common, a judgment creditor 
of the husband who redeemed from the mortgage 
sale is not entitled to contribution from the wife, 
where it appears that she was a surety only on the 
notes secured by the mortgage, and that no part of 
the mortgage indebtedness was for her personal 
debt.S^ 

(2) Extinguishment of Tax Claim or Ac¬ 
quisition of Tax Title 

A tenant in common who purchases the property at 
a tax sale, or acquires a tax deed or title, is entitled 
to reimbursement from his cotenants according to their 
respective shares, and has a claim against his coowners 
for contribution. 

Under the rule that purchase of the property at 
a tax sale, or the acquisition of a tax deed or title. 


TENANCY IN COMMON § 66 

is deemed a payment of the taxes and a redemption 
for the benefit of all, discussed supra § 64, the 
purchasing cotenant is entitled to reimbursement 
from his cotenants according to their respective 
shares^3 unless the tax title acquired is void,84 
and such cotenant, on redeeming the property from 
taxes or purchasing a tax title, has a claim against 
his coowners for contribution according to their 
respective shares,85 even though the land was not 
listed for assessment according to technical ac- 
curacy.85 The cotenant paying a valid tax claim is 
entitled to hold the common property until the co- 
tenants pay their proportionate part of the ex¬ 
penditure,8 7 and is entitled to a lien on the property 
until full contribution,88 which should include not 
merely the amount necessary to redeem from the 
tax, but interest®8 and all proper expenses growing 
out of the proceeding.^0 However, cotenants are 
not liable to contribution after they have been held 
to have waived their rights.^! 

Husband or wife of tenant in common. Under 
general rules relating to contribution and the pur¬ 
chase of an outstanding tax title by the spouse 
of a tenant in common, a husband^^ or wife^8 
of a tenant in common who has purchased an out¬ 
standing tax title is entitled to contribution from 
the cotenants in proportion to their respective in¬ 
terests, and a husband who has made such pur¬ 
chase is entitled to hold the deed as security for 
the purchase money.94 The husband is entitled to 
be repaid the whole amount paid by him as the 
purchase price under the tax sale, and not merely 
a portion of the sum represented by the shares of 
cotenants other than his wife.®^ 


78. Tex.'—Thomas v. Mornson, 48 
S.W. 500, 92 Tex. 329. 

79. Iowa.—Flemming v. Casady, 211 
N.W. 488, 202 Iowa 1094. 

80. Me.—Reed v. Bachelder, 34 Me. 
205. 

81. Mich.—Norris v. Hill, 1 Mich. 

202 . 

82. Ill.—Sledge V. Dobbs, 254 Ill. 
130, 98 N.E. 243. 

83. Ark.—Zackery v. Warmack, 212 
SW2d 706, 213 Ark. 808—Smith v. 
Smith, 196 S.W.2d 45, 210 Ark. 251 
—^Walsh V. Certain Lands, 190 S. 
W.2d 447, 209 Ark. 320—Hollaway 
V. Berenzen, 188 S.W.2d 298, 208 
Ark. 849—Spikes v. Beloate, 175 
S.W.2d 679, 206 Ark. 344. 

Pla,—Spencer v. Spencer, 36 So.2d 
424, 160 Fla. 749—^Andrews v. An¬ 
drews, 21 So.2d 206, 165 Fla. 654. 
Ky.—Turner v. Simpson, 233 S.W.2d 
528, 313 Ky. 780. 

La.—^Bridges v. Trevino, App., 64 So. 


2d 528—Ensminger v. Vampran, 
App., 15 So 2d 161—Chelette v. 
Chelette, App., 6 So.2d 653. 

Mich—Smith v. Switzer, 287 N.W. 
416, 290 Mich. 168. 

Miss.—Griggs V. Griggs, 67 So. 2d 
450. 

Neb—Toole v. Lawrence, 14 N.W.2d 
607, 144 Neb. 779, 153 A.L.R. 671. 
N.J.—^Hardy v. Johnson, 79 A. 2d 500, 
12 N.J.Super. 268. 

62 C.J. p 474 note 21. 

84. W.Va.—^Alderson v. Horse Creek 
Coal Land Co., Ill S.E 689, 90 
W.Va. 637. 

62 C.J. p 474 note 22. 

85. Cal.—Stafford v. Realty Bond 
Seiwice Corp., 249 P.2d 241, 39 Cal. 
2d 797. 

62 C.J. p 474 note 23. 

86. Ind.—Ea^s v. Retherford, 16 N. 
E. 687, 114 Ind. 273, 6 Am.S R. 611. 

87. Vt.—Wilmot V. Lathrop, 32 A. 
861, 67 Vt. 671. 

62 C.J. p 475 note 26. 
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88. Tenn.—^Perkins v. Johnson, 160 
S.W.2d 400, 178 Tenn. 498. 

62 C J. p 476 note 26. 

89. Tenn.—^Perkins v. Johnson, su¬ 
pra. 

62 C.J. p 475 note 27. 

90. Wis.—Allen v. AJlen, 91 N.W, 
218, 114 Wis. 615. 

62 C J. p 475 note 28. 

91. Ky.—Stamps v. Frost, 200 S.W. 
609, 179 Ky, 418. 

92. Neb.—Toole v. Lawrence, 14 N. 
W.2d 607, 144 Neb. 779, 153 A.L R. 
671. 

62 C.J. p 475 note 32. 

93. Iowa.—Smith v. Smith, 27 N.W. 
780, 68 Iowa 608. 

94. R.I.—Chace v. Durfee, 14 A 
919, 16 R.I. 248. 

95. Neb.—Toole v. Lawrence, 14 N. 
W.2d 607, 144 Neb. 779, 153 A.L.R. 
671. 
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§ 66 TENANCY IN COMMON 


b. Eight of Cotenants to Contribute and Share 

(1) In general 

(2) Extinguishment of tax claim or ac¬ 

quisition of tax title 

(1) In General 

The right of a tenant In common to share !n the 
benefit of the acquisition of an outstanding claim or 
interest by a cotenant depends on his contribution to 
the costs incurred in proportion to his respective in¬ 
terest. 

The right of a tenant in common to share in 
the benefit of the acquisition of an outstanding 
claim or interest by a cotenant depends on his elec¬ 
tion to do so within a reasonable time, as dis¬ 
cussed supra § 59, and on his contribution to the 
costs incurred in proportion to his respective inter¬ 
est,and failure to make such reimbursement will 
be taken as an election on his part to allow the 
purchasing cotenant to take the title he has ac¬ 
quired for his own individual use.®'^ The rule that 
cotenants must contribute within a reasonable time 
in order to share the benefit of a purchase by one 
of their number has been held inapplicable where 
the purchaser did not desire to be paid^s and con¬ 
veyed to his cotenants the idea that they need not 
pay until convenient.^^ Where one tenant in com¬ 
mon of a fee purchased an outstanding long-term 
lease on the land and a building erected thereon 


by the lessee, his cotenants cannot demand the right 
to make a contribution and become tenants in com¬ 
mon of the building.^ A tenant who brings an ac¬ 
tion to foreclose a mortgage on the common estate 
which he had redeemed concedes that his coten¬ 
ant's right to retain his interest by contribution 
has not been lost.^ 

(2) Extinguishment of Tax Claim or Acqui¬ 
sition of Tax Title 

Cotenants desiring the benefit of the acquisition of 
tax title by another cotenant must contribute to the ex¬ 
pense thereof according to their respective shares. 

Cotenants desiring the benefit of the acquisition 
of a tax title by another cotenant must contribute 
to the expense thereof according to their respec¬ 
tive shares,3 but, since a pro rata share is suffi¬ 
cient,^ a cotenant seeking to share such benefit is 
not required to pay the whole amount for which 
the property was sold.5 Although each cotenant 
may be reinvested with title to his original interest 
even after the time for redemption by paying his 
share of the costs of such sale to the purchasing 
cotenant,® the contribution must be made within a 
reasonable time.'^ Where the purchase is by the 
husband or wife of a cotenant, the other coten¬ 
ants must contribute in proportion to their shares 
to the costs thereof before they can claim the bene¬ 
fit of his purchase.3 


96. Ala.—Salter v. Odom, 199 So. 
687, 240 Ala. 462. 

Conn.—Skolnick v. Skolnick, 41 A.2d 
462, 131 Conn. 561. 

Mich.—McArthur v. Dumaw, 43 N.W. 
2d 924, 328 Mich. 463. 

N.J.—Errico v. Scopollitti, 24 A.2d 
384, 131 N.JEq 126. 

Okl.—Corpus Juris cited In Knesek 
V. Muzny, 129 P.2d 863, 856, 191 
Okl. 332. 

Pa.—-Haydu v. Bruce, Com.Pl., 26 
North.Go. 413. 

Wyo.—Sharpies Corp. v. Sinclair 
Wyo. Oil Co., 167 P.2d 29, 62 Wyo. 
341, rehearing- denied 168 P.2d 665, 
62 Wyo. 341—Corpus Juris cited in 
Binning" v. Miller, 102 P.2d 64, 79, 
66 Wyo. 478, rehearing denied 106 
P.2d 278, 66 Wyo, 129. 

62 C.J. p 476 note 36. 

97. Okl.—^Knesek v. Muzny, 129 P.2d 
863, 191 Okl. 332. 

62 C.J. p 476 not© 37. 

Developing reservoir aright 

Where cotenants who had no wa¬ 
ter right until such right was ac¬ 
quired by a cotenant permitted co¬ 


tenant to expend a large sum in de¬ 
veloping reservoir right, and coten¬ 
ants did not contribute their share 
of costs incurred by cotenant, coten¬ 
ants could not, by suit to establish 
that CO tenant held title in trust for 
all, penalize co tenant as though co- 
tenants had co-operated in acquiring 
water right.—^Binning v. Miller, 106 
P.2d 278, 66 Wyo. 129. 

98. Nev.—Boskowltz v. Davis, 12 
Nev, 446. 

99- Nev.—^Boskowitz v. Davis, su¬ 
pra. 

1 . Iowa.—Fleming v. Casady, 211 N. 
W. 488, 202 Iowa 1094. 

2. Conn.—^Kievman v. Grevers, 189 
A. 609, 122 Conn. 406. 

3. Ala.—Salter v, Odom, 199 So. 
687, 240 Ala. 462. 

Ill.—-Harlan v. Douthlt, 39 N.m2d 
345, 379 Ill. 16. 

Ky.—^Hammonds v. Risner, 132 S.W. 
2d 633, 280 Ky. 40. 

Pa.—^Petition of Douds, 69 Pa.Dist. 
&Co. 674. 

62 C.J. p 476 note 41. 


Priority of tax deed 
Where cotenant failed to con¬ 
tribute to payment of taxes due after 
being urged by plaintiff cotenant, 
and, with funds advanced by another, 
a tax deed was procured and issued 
to plaintiff and his mother, tax deed 
was entitled to priority over quit¬ 
claim deed procured by defendant 
from cotenant who had failed to pay 
taxes where no fraud was shown.— 
Nelson v. Sullivan, Fla., 40 So.2d 114. 

4. La.—Winter v. Atkiuson, 28 La. 
Ann. 650. 

5. La—Winter v. Atkinson, supra 

6. La—Cooper v. Edwards, 92 So. 
721, 162 La 23. 

7. Idaho.—Wilson v, Linder, 123 P. 
487, 21 Idaho 676, 42 L.R.A.,N.S., 
242, Ann.Cas.l913E 148. 

62 C.J. p 476 note 46. 

Election to share within reasonable 
time see supra 5 64 b (1). 

8. W.Va—Smith v. Casto, 148 S.B. 
. 666, 107 W.Va 1—Abbott v. Wil¬ 
liams, 82 S.B. 1097, 74 W.Va 662. 
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TENANCY IN COMMON § 67 

F. REPAIRS, BEPROYEMEIITS, TAXES, AND EXPENDITURES FOR CARE AND 

MANAGEMENT OF PROPERTY 


§ 67. Duty or Right to Repair, Improve, or 
Disburse 

a. Repairs 

b. Improvements 

c. Disbursements 

d. Payment of taxes 

a. Repairs 

Tenants In common have the right and duty to re¬ 
pair the common property, but they are not, as such, 
agents for each other for making repairs unless the 
repairs are absolutely necessary. 

Although, in the absence of any agreement to 
the contrary,9 tenants in common have a right,lo 
and are under an equal duty,ii to repair the com¬ 
mon property, they are not, as such, agents for 
each other for making repairs^^ unless the repairs 
are absolutely necessaryA^ 

Tenant in common in possession, A tenant in 
common who is in sole possession of the common 
property has the right and the duty to his coten¬ 
ants to preserve the property by making all need¬ 
ful ordinary repairs,^^ and should pay for such re- 
pairs,^^ at least where he is receiving all the prof¬ 
its from the property, exclusive of rents or rental 
value^^ and is not paying for the use and occupation 
thereof but such duty does not extend to the 
making of extraordinary repairs or the substitution 
of new structures and modern equipment required 
by changing conditions or the inevitable result of 
mere lapse of time.^^ This duty to make ordinary 
repairs rests on the receipt of benefits, actual or 
presumed, equal to the cost of preservation of the 


property.i^ It has been held that a tenant in com¬ 
mon who is in sole possession of only part of the 
common property is under the same duty of repair 
with respect to the part which he occupies,^0 but 
that he should not be charged with any expense of 
preservation in excess of the rental value of such 
part.21 

b. Improvements 

A tenant in common has the right to make improve¬ 
ments on the common property provided they are not. 
injurious or detrimental to the interests or rights of his 
cotenants. 

Although a tenant in common may have the right 
to make improvements on the land without the 
consent of his cotenants,^^ such right is subject to- 
the conditions that the improvements may not be 
injurious or detrimental to the interests or rights 
of the other cotenants^^ and may not impose any 
burden on the estate of the cotenants. The right 
to make improvements is also subject to rules lim¬ 
iting the cotenanf s right to have contribution there¬ 
for or his right to have the improvements in lieu 
thereof, and equities protecting the interests and 
rights of other cotenants, as discussed infra § 68 c.. 
In an equitable action concerning the common prop¬ 
erty on which improvements have been placed, it 
has been held that the cotenant who made the im¬ 
provement is entitled to prove title to the whole of 
the improvement.^^ a. tenant in common may be 
entitled to the improvements he has made on the 
common property, without being charged rent there¬ 
for by terms of the instrument under which the 
cotenants took title.^^ 


9. Pa—^In re Laney’s Estate, 14 Pa. 
Co. 4. 

Statutory provision for repair of 
nulls owned by tenants in common 
see Manufactures § 6. 

Writ de reparatione faclenda see in¬ 
fra § 104. 

10 . Ky.—Russell v. Hogan, 140 S.W. 
2d 615, 282 Ky. 764. 

Statutory rigiit 

Colo.—Compton v. Knuth, 190 P.2d 
117, 117 Colo. 523. 

11. Woolston V. Pullen, 102 A. 
461, 88 K.J.Eq. 35. 

62 C.J. p 477 note 51. 

12 . Pa.—Sharp v. Keiser, 95 Pa. 

Super. 174—^Halstead v. Ross, Com. 
PI., 33 Del.Co. 440. 

13. Pa.—Sharp v. Keiser, 95 Pa. 

Super. 174—^Halstead v. Ross, 
Com.Pl., 83 Del.Co. 440. 

14. Mo—Gearhart v. Qearhart, 213 
S.W. 31. 6 A.D.IV 231. 


N.X—Mastbaum v. Mastbaum, 9 A. 

2d 51, 126 N J.Eq. 366. 

62 C.J. p 477 note 55. 

15. N.T.~Stevens v. Melcher, 46 N. 
B. 965, 152 N.Y. 551. 

62 C.J. p 477 note 54. 

16. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala, 270. 

17. Miss.—Delta Cotton Oil Co. v. 
Lovelace, 196 So. 644, 189 Miss. 
113. 

18. Miss.—^Delta Cotton Oil Co. v. 
Lovelace, supra. 

19. N.J.—Mastbaum v. Mastbaum, 9 
A,2d 61, 126 N.J.Bq. 366. 

20. N J.—^Mastbaum v. Mastbaum, 
supra. 

21. N.J.—^Mastbaum v. Mastbaum, 
supra. 

22. Tex,—Gose v. Burnett, Civ.App., 
60 S.W.2d 886, error refused. 

62 C.J. p 477 note 66. 
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Improvement of ditches 

Tenant in common with irrigation 
company in ditches with power tn 
bring water to his own land could 
not object to waterproofing and* 
otherwise improving of ditches by 
irrigation company to conserve wa¬ 
ter.—^Big Cottonwood Tanner Ditch. 
Co. V. Moyle, 174 P.2d 148, 109 Utah 
213, 172 A.L.R. 175. 

23. Tex,—Gose v. Burnett, Civ.App., 
60 S.W.2d 886, error refused. 

24. Tex.—Sparks v. Robertson, Civ, 
App., 203 S.W.2d 622, error refused. 

25. Tex.—Gose v. Burnett, Civ.App.,„ 
60 S.W.2d 886, error refused. 

26. Miss.—Eaton v. Broaderick, 6T 
So. 298, 101 Miss. 26. 

62 C.J. p 477 note 61. 

Liability of tenant in common for 
rent generally see supra $ 46. 
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§ 67 TENANCY IN COMMON 

c. Disbursements 

Ordinarily, there is no duty Imposed on one coten¬ 
ant to make an expenditure to protect the common 
property against liens and encumbrances, but a cotenant 
who is in sole possession may have the duty of preserv¬ 
ing the property by making payments on insurance, in¬ 
terest, and liens maturing against the property. 

Although one tenant in common cannot encum¬ 
ber the estate of his cotenant,and it has been held 
that cotenants are equally bound to keep the prop¬ 
erty owned by them free from encumbrances,^^ gen¬ 
erally it is no more the duty of one tenant in com¬ 
mon than it is of another to protect the common 
estate against liens and encumbrances.Also, 
unless supervening equities intervene, one tenant in 
common ordinarily is under no legal obligation to 
his cotenants to pay interest,^® or taxes, as discussed 
infra subdivision d of this section; and, in the ab¬ 
sence of an agreement providing otherwise,^^ or¬ 
dinarily no duty rests on one tenant in common to 
insure the property for the benefit of his coten- 
ants32 or remainderman.33 Where a tenant in 
common who signed a mortgage expressly bound 
himself to pay the debts secured thereby, it has 
been presumed that he made payments in fulfillment 
of such agreement rather than payments to re¬ 
lieve the burd.en of a lien against the estate held 
in common.3^ 

Tenant in common in possession. It has been 
held that a tenant in sole possession of the com¬ 
mon property has the duty to his cotenants to pre¬ 
serve the property by paying insurance premiums,36 


interest,35 and annually maturing liens.37 This 
duty rests on the receipt of benefits, actual or pre¬ 
sumed, equal to the cost of preservation of the 
property,38 and hence will be imposed where the 
tenant in possession is receiving all profits from 
the property, exclusive of rents or rental value.39 
A tenant in possession of only a part of the com¬ 
mon property is under the same duty of paying 
mortgage interest and insurance premiums with 
respect to the part which he occupies,'^® but he 
should not be charged with any expense of pres¬ 
ervation in excess of the rental value of such 
part'^^ 

d. Payment of Taxes 

(1) In general 

(2) Tenants in common in possession 

(3) Effect of payment 

(1) In General 

The duty to pay taxes assessed against the common 
property rests on all the cotenants, and ordinarily one 
tenant in common is under no legal obligation to his 
cotenants to pay the taxes. 

In the absence of any agreement to the con¬ 
trary, ^3 the obligation to pay the taxes assessed 
against the property is imposed on all the tenants in 
common,^ 3 and, unless equities intervene, one ten¬ 
ant in common is under no legal obligation to his 
cotenants to pay the taxes.**^ However, the duty 
of one tenant in common toward his cotenant on 
the subject of paying taxes is to be distinguished 


27. Mass.—^Roxbury Painting & De¬ 
corating Co. V. Nute, 123 N.E. 391, 
233 Mass. 112, 4 A.L,R. 680. 

28. Wash.—Woodard v. Carpenter, 
195 P.2d 983, 31 Wash.2d 271. 

29. Iowa.—Cooper v. Brown, 122 N. 
W. 144, 143 Iowa 482, 136 Am S R. 
768. 

Iiiahillty for proportionate share 
Cotenants are liable for their pro¬ 
portionate share of liens and encum¬ 
brances against common property.— 
Martens v. Martens, 12 N.W.2d 201, 
234 Iowa 519. 

30. Mo.—^Witcher v. Hanley, 253 S. 
W. 1002, 299 Mo. 696. 

31. Ala.—Bell v. Barefield, 122 So. 
318, 219 Ala. 319. 

Md.—^Woodcock v. Pope, 140 A. 76, 
154 Md. 135. 

32. Ala.—Bell v. Barefield, 122 So. 
318, 219 Ala. 319. 

62 C.J. p 477 note 68. 

33. Ala—Bell v. Barefield, supra. 

34. Ind.—^Weidenhammer v. Mc¬ 
Adams, 98 N.E. 883, 62 Ind.App. 
98. 


36. N J.—Mastbaum v. Mastbaum, 
9 A.2d 51, 126 N.J.Eq. 366. 

36. Kan.—-Ellis v. Snyder, 112 P. 
594, 83 Kan. 638, 32 L.R.A.,N.S., 
253. 

N.J.—Mastbaum v. Mastbaum, 9 A. 
2d 51, 126 N.JEq. 366. 

N.Y.-^lute V, Clute, 90 N.E. 988, 197 
N.Y. 439, 27 D.R,A.,N.S., 146, 134 
Am S.R. 891—Stevens v. Melcher, 
46 N.E. 965, 162 N.Y 551—McAlear 
V. Delaney, 32 Hun 642, 19 N.Y. 
Wkly.Dig. 252. 

37. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

N.Y.—Clute V. Clute, 90 N.E. 988, 
197 N.Y. 439, 27 D.R.A.,N.S., 146, 
134 Am.S.R. 891. 

38. N.J.—Mastbaum v. Mastbaum, 9 
A.2d 51, 126 N.J.Eq. 366. 

38. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

40. N.J.—Mastbaum v. Mastbaum, 
9 A.2d 51. 126 N.J.Eq. 366. 

41. N.J.—Mastbaum v. Meistbaum, 
supra, 

42. N.Y.—Seymour v. Seymo-ur, 199 
N.Y.S. 23, 120 Misc. 625, 
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43. Miss.—^Eden Drainage Dist. of 
Yazoo County v. Swaim, 64 So.2d 
647, 212 Miss. 386, suggestion of 
error overruled 66 So.2d 439, 212 
Miss. 386. 

N.M.—Haden v. Eaves, 226 P.2d 457, 
55 N.M. 40. 

N.Y.—Vlacancich v. Kenny, 2 N.E 2d 
627, 271 N.Y. 164. 

62 C.J. p 477 note 72. 

Joint paving assessment 

Statute providing for Joint paving 
assessment against property owned 
jointly by one or more persons was 
held to relate to property held by 
several owners under tenancy in 
common depending on unity of pos¬ 
session alone, In view of statute 
transforming all Joint owners of land 
into tenants in common.—Smithey v. 
Shambaugh, 88 S.W.2d 475, 126 Tex. 
396. 

Individual UaMUty 

Tenants in common are Individual¬ 
ly liable for taxes on their propor¬ 
tionate shares of lands owned by 
them.—Crouse v. Crouse, 259 N.W. 
443, 219 Iowa 736. 

44. Mo.—Witcher V. Hanley, 253 S. 
W. 1002, 299 Mo. 696. 
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from his duty on the same subject toward the 
state,and, in the absence of statutory authoriza¬ 
tion for each to pay taxes on his portion,'^® as to 
the state tenants in common may be said each to 
owe the duty to pay the taxes on the whole of the 
property,^but as to his cotenants the duty of a 
tenant in common to pay the taxes is measured by 
the benefit received or presumed from his posses¬ 
sion of the property.48 

Guardian of tenant in common is under the duty 
of paying the taxes on his ward’s property.'^^ 

(2) Tenants in Common in Possession 

A tenant in common who is in possession of the 
common property is under the duty of paying taxes 
levied on the property. 

A tenant in common in possession is under the 
duty to pay taxes assessed against the common 
property^o or is deemed to have undertaken such 
duty.^^ This rule applies where the cotenant in 
possession is receiving all the profits from the 
property, exclusive of rents or rental value,^2 
where such cotenant has not contracted to pay 
rent,53 where the rents he receives are sufficient to 
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pay the taxes,where he is claiming the land as 
his own, or where he is in possession with the 
acquiescence of his cotenants.53 This duty imposed 
on the tenant in possession rests on the receipt of 
benefits, actual or presumed, equal to the amount 
of taxes paid,57 and it is presumed, in the absence 
of a showing to the contrary, that the rental value 
is sufficient to pay the taxes.58 It has been held, 
however, that where a tenant in common in pos- 
session, collecting the rents and profits without ac¬ 
counting therefor, has paid the entire purchase price 
he is under no obligation to pay the taxes assessed 
to his cotenant.53 

Possession of part of property, A tenant in com¬ 
mon who is in sole possession of a part of the com¬ 
mon property has been held to be under the dut^r 
of paying taxes, with respect to the part which 
he occupies, but he should not be charged with, 
the expense of tax costs in excess of the rental 
value of such part.®^ 

Husband of tenant in common, occupying the 
premises rent free, cannot have the entire property 
charged with taxes paid at his deceased wife’s- 
request, without request from her cotenants.^i 


45. tJ.S.—^Victoria Copper Mining 
Co. V. Rich, Mich., 193 P. 314, 113 
C.O.A. 238. 

46. U.S.—^Victoria Copper Mining 
Co. V. Rich, supra. 

Pa.—Halstead v. Ross, Com PI., 33 
Del.Co. 440—In re Miller's Estate, 
Orph., 26 Erie Co. 320. 

Paving' assessment 

Statute providing for joint paving 
assessment against property jointly 
owned was held to provide for as¬ 
sessment against undivided interest 
of each cotenant and Impose corre¬ 
sponding personal liability on each 
cotenant, but personal liability is im¬ 
posed only to extent of benefits ac¬ 
cruing to cotenant who has right to 
discharge lien, against his interest 
by payment of his portion of assess¬ 
ment.—Smithey v. Shambaugh, 88 
S.W.2d475, 126 Tex. 396. 

47. TJ.S.—-"Victoria Copper Mining 
Co. V. Rich, Mich., 198 F. 314, 113 
C.C.A. 238. 

Pa.—^Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

Payment of proportionate share 
(1) When a tract of land is as¬ 
sessed as an entirety in name of one 
or more of the owners, a tenant in 
common may not pay his proportion¬ 
ate share and thus discharge the lien 
of the state on his undivided inter¬ 
est, and lien of state on entire tract 
continues until all taxes assessed are 
paid.—^Haden v. Eaves, 226 P.2d 467, 
56 N.M. 40. 


(2) Statutory provision that tax¬ 
payer may pay taxes on any part of 
land does not entitle cotenants to 
pay taxes on their proportionate or 
fractional Interest, and where some 
cotenants attempted to do so, and 
land was sold for delinquent taxes, 
all cotenants lost a proportionate 
part of land, and a cotenant who had 
failed to take action was not re¬ 
quired to bear entire loss when land 
was sold for taxes.—^Haden v. Eaves, 
supra 

48. U.S —^Victoria Copper Mining 
Co. V. Rich, Mich., 193 P. 814, 113 
CC,A. 238. 

49. Ohio.—Raub v. Appleby, 10 Ohio 
App. 110. 

50. Miss.—^Howard v. WTactor, 41 So. 
2d 259. 

N.J.—Mastbaum v. Mastbaum, 9 A. 

2d 51, 126 N.J.Eq. 366. 

N.T.—Stevens v. Melcher, 46 IST.E. 
965, 162 N.T. 651—^Van Duzer v. 
Anderson, 123 N.Y.S.2d 46, 282 

App.Div. 779—-WTieeler v. Handy, 
206 NT.S. 148, 123 Misc. 775—Mc- 
Alear v. Delaney, 32 Hun 642, 19 
N.Y.Wkly.Dig. 262. 

Vt.—Downer v. Smith, 38 Vt. 464. 

51- Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala 270. 

62 C.J. p 478 note 81. 

52. Ala—Gordon v. McLemore, su¬ 
pra 

58. Kan.—^Ellis v. Snyder, 112 P. 

447 


594, 83 Kan. 638, 32 L.R.A.,N.S 
253. 

54. Ark.—^Patterson v. Miller, 241 
S.W. 875, 154 Ark. 124. 

62 C.J. p 478 note 83. 

ApplicatiAi of rents generally see- 
supra § 45. 

Interest or penalties 

Where properties of ancestor were 
by common consent of tenants in? 
common and in good faith turned 
over to one tenant for purpose of his 
carrying out written will of the an- 
cesto-r, the tenant in possession was 
not liable for interest or penalties 
accruing on taxes unless he had' 
moneys of the common estate in his 
possession out of which he could 
have paid the taxes before penalties- 
accrued —Childs v. Julian, 2 So 2d 
453, 241 Ala. 249. 

55. Mich.—Dubois V, Campau, 24 
Mich. 360. 

56. Kan.— Ellis v. Snyder, 112 P. 
694, 83 Kan. 638, 32 L.R.A.,N.S , 
253. 

57. N.J.—^Mastbaum v. Mastbaum, 

9 A.2d 51, ,126 N.J.Eq. 366. 

58. Ark.—Ward v. Pipkin, 27 S.W.2d 
623, 181 Ark. 736. 

59. Cal.—Oglesby v. Hollister, 18 P. 
146, 76 Cal. 136, 9 Am.S.R. 177. 

60. N.J.—^Mastbaum v. Mastbaum, 9 
A.2d 5L 126 N.J.Eq. 366. 

61. Ark.—Ward v. Pipkin, 27 S.W.2cl 
623, 181 Ark. 736. 
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(3) Effect of Payment 

Payment of taxes by one cotenant Is considered 
ment by all, and such payment, therefore, inures to 
benefit of each cotenant. 

Jnder well-known principles of law,^^ payment 
the taxes by any one of tenants in common dur- 
; the time of the cotenancy is considered pay- 
nt of the taxes by all cotenants,and, although 
lament by one ordinarily inures to the benefit 
his cotenants,the latter are under the duty of 
king proper contribution thereto, as discussed in- 
L § 68 e. Payment of taxes by a tenant in com- 
•n whose possession is insufficient to constitute 
yerse possession is regarded as payment for the 
lefit of all,^^ and will not entitle him to the bene- 
of a statute by which one may become the legal 
mer of land after payment of the taxes thereon 
r a certain time.^® Where, however, payment of 
ces was made by a part owner of land to whom 
ty were assessed, and his cotenants had no notice 
such assessments, and no portion of the taxes 
s assessed against them or their interests, such 
yment did not inure to their benefitbut it 
s also been held that, where a tenant in common 
10 might have had his interest separately assess- 
paid the taxes on the common property, the lien 
LS discharged by such payment.^S 

7oremaindermen of a remainderman who rents 
i land from the life tenant have the right to pre- 
me that payment of ta^es by such remainderman 
is for the benefit of the life tenant®^ 

Payment of taxes after purchase of land there- 
r. Under the rule that a purchase of the com- 
m land by a tenant in common for the nonpayment 
taxes operates as a redemption thereof, as dis¬ 


cussed supra § 64, after such redemption subse¬ 
quent payment of the taxes by the cotenant who 
redeemed will inure to the benefit of his coten- 
ants.*^^ 

§ 68. Contribution 

a. In general 

b. Repairs 

c. Improvements 

d. Money expended in litigation 

e. Taxes paid 

f. Contribution to miscellaneous expen¬ 

ditures 

g. Compensation for services 

h. Basis and amount of contribution 

a. In General 

Each tenant in common Is responsible for, and sub¬ 
ject to charge for, his respective share of all the neces¬ 
sary expenses incurred in maintaining and preserving 
the common property. 

As a general rule, each tenant in common is 
responsible for his respective share of all the nec¬ 
essary expenses incurred in maintaining and pre¬ 
serving the common property.So one tenant in 
common is entitled to charge his cotenants with a 
just proportion of reasonable expenses incurred 
fairly and in good faith for the benefit of the 
common property,and can enforce contribution 
for expenditures absolutely necessary for its ben¬ 
efit and preservation'^^ even though the conduct 
of the paying tenant may not have been strictly 
equitable and this right to contribution has been 
held to be not merely the right to a lien against the 
shares of the cotenants in the common property, 
but a right against the cotenants personally.'^^ 


Mo.—Garrison v. TafC, 197 S.W. 
J71. 

Mont.— CorptLS Jiaris g.xiotea in 
\liUer V. Murphy, 176 P.2d 182, 
93, 119 Mont. 393. 

C.J. p 478 note 90. 

Cal.—Conley v. Sharpe, il36 P, 
Id 376, '68 Cal.App.2d 145. 

C.J. p 478 note 91. 

S.D.—^Barrett v. McCarty, 104 
907, 20 S.D. 75. 

S.D.—^Barrett v. McCarty, supra, 
rchase of tax title by tenant in 
ommon as payment of taxes by 
me under duty of paying- them see 
supra § 64. 

H.I.—O’Hara v. Quinn, 88 A- 7, 
JO II.I. 176. 

Me.—^Preston v. Wright, 17 A. 
28, 81 Me. 306, 10 Am.S.R. 257. 

Va.—Downey v. Strouse, 43 S.E. 
48, 101 Va. 226. 


70. W.Va.—^Jarett v. Osborne, 101 
S.E. 162, 84 W.Va, 659. 

71. Colo.—Compton v. Knuth, 190 P, 
2d 117, 117 Colo. 623. 

Miss.—Eden Drainage Dist. of Yazoo 
County V. Swaim, 54 So.2d 547, 212 
Miss. 386, suggestion of error over¬ 
ruled 65 So.2d 439, 212 Miss. 386. 
N.Y.—In re Petersen’s Estate, 89 K. 
Y.S.2d 686. 

S C.—Moore v. Maes, 52 S.E.2d 204, 
214 S.C. 274. 

ZiLevitable expenses 

A cotenant Is responsible for his 
pro rata share of all charges which 
are inevitable expenses of the prop¬ 
erty in QLuestion.—In re Hazley’s Will, 
3 K.T.S.2d 272, 166 Misc. 745. 

72. N.J.—Port V. Gilbert, 172 A. 880. 
116 N.J.Eq. 219. 

62 C.J. p 478 note 3. 

Ma-tter of right 

Where one tenant In common has 
paid a debt or obligation for benefit 
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of the joint property or has discharg¬ 
ed a lien or assessment imposed on 
it as a common burden, he is entitled 
as matter of right to have cotenant, 
who has received benefit, refund to 
him his proportionate share of 
amount paid—^Willmon v. Koyer, 143 
P. 694, 168 Cal. 369, L.R.A.1915B 961 
—Conley v. Sharpe, 136 P.2d 376, 68 
Cal.App.2d 145. 

73. Ind.—Eads v. Retherford, 16 NT 
E. 687, 114 Ind. 273. 

Iowa—Martens v. Martens, 12 NT.W. 
2d 201, 234 Iowa 619—^Tagge v. Ty¬ 
ler, 280 N.W. 669, 226 Iowa 362. 
Utah.—Columbia Trust Co. v. Farm¬ 
ers' & Merchants’ Bank, 32 P.2d 
164, 82 Utah 117. 

62 C.J. p 479 note 4. 

74. U.S.—^Detterlng V, Words trom, 
Alaska, 148 F. 81, 78 C.C.A. 157. 

Mo.—^Russell V. Defranee, 39 Mo. 606. 

75- K*.J.—Uach v. Weber, 197 A. 417, 
123 W.J.Eq. 303. 
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Equitable liability for contribution cannot be de¬ 
nied by one person on the ground that he was a 
recent bona fide purchaser without notice.'^^ 

Where, however, the expenditures do not inure 
to the common benefit of the common estate,77 
or if a tenant in common asserts ownership of the 
entire title as against his cotenants,he cannot 
enforce contribution, nor can he have any claim 
for expenditures before commencement of the co¬ 
tenancy in fact.7® Likewise, a tenant in common 
who is primarily liable for the payment which 
he makes is not entitled to contribution because 
of it from his cotenants.^0 Jt has also been held 
that a tenant in common who is in sole posses¬ 
sion of the common property and is the primary 
beneficiary of payments made against expenses in¬ 
curred is not entitled to contribution from his co- 
tenants unless they request or consent to such pay¬ 
ment in the absence of a request or consent, 
the paying cotenant in possession is a volunteer 
and cannot impose any obligation on the common 
property or the other cotenants for the amount 
expended by him.^^ 

Conveyance by one coparcener of his undivided 
interest in the common land to another coparcener 
does not pass his preexisting demand against his 
coparceners or their interests in the land unless 
such demand is expressly released or transferred 
in the conveyance.^3 

Contract not to charge. Ordinarily there is no 
right to contribution where by agreement, express 
or implied, one cotenant is not to be subject to 
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expenses incurred,but evidence of a declaration 
to a disinterested person by a tenant in common 
making expenditures that he is operating the com¬ 
mon property entirely at his own expense is not 
sufficient to establish a contract by him not to 
make any demand because of his expenses.^^ 

h, Eepairs 

Except as provided otherwise by statute or agree¬ 
ment of the parties, a tenant in common is entitled to 
contribution for expenditures for necessary repairs sub¬ 
stantially benefiting the premises, but cotenants will not 
be held responsible for the cost of repairs which were 
not absolutely necessary unless they have agreed to, or 
ratified, the act of making them. 

Except as provided otherwise by statute^® or 
agreement of the parties,S7 the general rule is 
that a tenant in common is entitled to contribution 
for expenditures made for repairs which were nec¬ 
essary,s 8 when he acted in good faith and there 
was a substantial benefit to the premises but, 
unless it is shown that the repairs were absolutely 
necessary, one tenant in common will not be re¬ 
sponsible for the costs thereof to his cotenant un¬ 
less he had agreed to, or ratified, the act of mak¬ 
ing them.^o 

According to some decisions, however, a tenant 
in common cannot recover of his cotenant a pro 
rata share of expenditures for necessary repairs in 
the absence of an agreement to join therein, 
and under this rule an agreement to contribute 
will not be implied although the repairs were made 
with the knowledge and acquiescence of the coten- 
ant.^2 Further, it has been held, in the case of 


76. U.S.—^Victoria Copper Mining 
Co. V. Rich, Mich., 193 F. 314, 113 
C.C.A. 238. 

62 C.J. p 479 note 10. 

77. —^Weller v. Rolason, 17 N. 
J.Eq. 13. 

62 C.J. p 479 note 6. 

78. Pa.—Foster v. Weaver, 12 A. 
313, 118 Pa. 42, 4 Am.S.R. 573. 

62 C.J. p 479 note 7. 

79. Ind.—Pulse v. Osborn, App., 60 
N.E. 374. 

N.H.—^Davis v. Sawyer, 20 A. 100, 66 
NT.H. 34. 

80 . Minn.—Parten v. First Nat, 
Bank & Trust Co„ 283 N.W. 408, 
204 Minn. 200, 120 A.L.R. 962. 

81 . Mass.—Gough v. Gough, 109 N. 
E 2d 913, 329 Mass. 634. 

82 . Mass—Gough v. Gough, supra, 

83. W.Va—^Ward v. Ward, 40 S.E 
472, 50 W.Va. 617. ' 

84 . Cal.—^Dabney-Johnston Oil Corp. 
v. Walden, 52 P.2d 237, 4 Cal.2d 
637. 

86 C.J.S.—29 


85. N.J.—^Danforth v. Moore, 36 A. 
410, 65 NT.J.Eq. 127. 

86. Ill.—^American Tar Products Co. 
V. Bradner Smith & Co., 238 Ill.App. 
161. 

62 C J. p 479 note 14. 

87. N.Y.—^Vlacancich v. Kenny, 2 N. 
E.2d 627, 271 N.Y. 164. 

88. NX—Each v. Weber, 197 A. 417, 
123 N.J.Eq. 303. 

N.Y.—^Vlacancich v. Kenny, 2 NE.2d 
627, 271 N.Y. 164—In re Petersen’s 
Estate, 89 N.Y.S.2d 686, 

Pa.—In re McLaughlin's Estate, 
Orph., 34 Del.Co. 560—'In re Webb's 
Estate, Orph., 29 Del.Co. 200—^In 
re Miller's Estate, Orph., 26 Erie 
Co. 320—In re McGee’s Estate, 
Orph., .12 Fay.L.X 101. 

S.C.—Moore v. Maes, 62 S.B.2d 204, 
214 S.C, 274. 

Tex.—Schluter v. Sell, Civ.App., 194 
S.W.2d 126. 

62 C.J. p 479 note 15. 

Possession not constituting ouster 
A tenant in common ordinarily Is 
entitled to contribution for necessary 
repairs where his possession is not 

449 


such as to amount to an ouster of his 
cotenants.—Connolly v. McLeod, 
Miss., 63 So.2d 845. 

Personal liability 

The right to contribution from co- 
tenants for necessary repairs made 
on the common property Is not mere¬ 
ly a right to a lien on the respective 
shares of the cotenants, but a right 
against them personally.—^Lach v. 
Weber, 197 A. 417, 123 N.J.Eq. 303. 

89. N.Y.—^Eldridge v. Wolfe, 221 N. 
Y.S. 608, 129 Misc. 617. 

Pa.—In re McLaughlin's Estate, 
Orph., 34 Del.Co. 660—In re Mil¬ 
ler's Estate, Orph., 26 Erie 320. 

90. Me.—^Benson v. Thompson, 27 
Me. 470, 46 Am.D. 617. 

Pa.—In re McGee’s Estate, Orph., 12 
Fay.L.X 101. 

62 C.J. p 480 note 17. 

91. Md.—Schilbach v. Schilbach, 189 
A. 432, 171 Md. 405. 

62 C.J. p 480 note 18. 

92. Iowa.—Shelangowskl v. Schrack, 
143 N.W. 1081, 162 Iowa 176. 

62 C.X p 480 note 19. 
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necessary repairs, that no recovery at law can be 
had against a cotenant who refused to join, in the 
absence of a statute creating liability,and a ten¬ 
ant in common who has been allowed the full cost 
of improvements is not entitled to an allowance 
for repairs.^^ It has also been held that a coten¬ 
ant in sole possession and receiving all the profits 
from the property is presumed to have undertaken 
discharge of certain duties to other tenants, such 
as preservation of the property by making needful 
ordinary repairs, and is not entitled to contribu¬ 
tion from them, 95 and a tenant in possession must 
bear the whole cost of repairs solely benefiting the 
portion of the property which he occupies.®® 

Where a tenant in common may recover con¬ 
tribution for necessary repairs, it has been held that 
he cannot do so except on notice and an opportu¬ 
nity to the others to unite in making the repairs 
unless they are made under such circumstances as 
excuse a want of notice,®*^ or after a request that 
they join therein and a refusal by them,®® and 
under this rule one tenant in common cannot be 
estopped to deny liability for repairs by his mere 
failure to object thereto, where his cotenant made 
them without notice or a demand on him to join 
therein ®® Although a tenant in common cannot 
have contribution from his cotenant for repairs 
made without th^e consent of the latter and before 
he acquired title,^ no distinction is made with re¬ 
spect to the right of a cotenant to recover contri¬ 
bution for sums expended in making necessary re¬ 
pairs on the common property between one who at 
the time of making such expenditures had legal 
title and one who at that time was in fact the owner 
of an undivided portion of the premises, having 
completed a contract of purchase, agreed on all the 
terms, and gone into possession, but who had not 
then received his deed.^ 

A tenant in common has no claim against the es¬ 
tate of his deceased cotenant for repairs made after 
the latter’s death, but his claim for reimbursement 


is against decedent’s heirs.® A firm, of which a ten¬ 
ant in common of property leased to it is a mem¬ 
ber, cannot claim mitigation of damages in an ac¬ 
tion against it for breach of covenants relating to 
rent on the theory of subrogation to the rights 
of the member cotenant.^ 

Irrigation ditch. Ordinarily one tenant in com¬ 
mon maintaining an irrigation ditch is entitled to 
contribution from his cotenants for the cost of the 
maintenance;^ but, where a tenant in common in 
an irrigation ditch and dam at its source is liable 
for his pro rata share of repairs, on his default 
his cotenants are not justified in making up the loss 
occasioned by drawing off water from him.® 

Joint remainderman is not entitled to contribu¬ 
tion for repairs made for the benefit of all the re¬ 
maindermen during the life estate.*^ 

Interest, Where tenants in common are liable 
for a pro rata share of the cost of repairs made by 
a cotenant, interest on the amount owing is due 
only from the date of the decision fixing the princi¬ 
pal liability.® 

c. Improvements 

A tenant in common who on his own motion with¬ 
out the consent or agreement of his cotenants piaces 
improvements on the common property cannot, as a 
rule, compel his cotenants to contribute to his expendi¬ 
tures therefor, but in some circumstances he may se¬ 
cure an allowance of compensation for the Improvements 
in equitable proceedings. 

Although a tenant in common, whose cotenant 
has placed an improvement on the corfimon prop¬ 
erty, cannot be deprived of the right to use it on 
offering to contribute his share to its cost,® it is the 
generally accepted rule, except as it may be provided 
otherwise by statute,^® that a cotenant who, on his 
own motion without the consent or agreement of 
his cotenants, places improvements on the common 
property cannot compel his cotenants to contribute 
to his expenditures therefor,and cannot maintain 


93. N.X—Zanzonico v. Zanzonico, 2 
A 2d 597, 124 N J Eq. 477. 

62 C.J. p 480 note 20. 

94- La —Dawson v. Victoria Lumber 
Co., 135 So. 22, 172 La. 676. 

62 C.J. p 480 note 22. 

95. Ala,—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

96. N.J,—■'Mastbaum v. Mastbaum, 9 
A.2d 61, 126 NT.J.Eq, 366. 

97- Vt.—-Woodbury v. Stetton, 183 
A. 490, 108 Vt. 110. 

62 C.J. p 480 note 23. 

98. Md.—^Woodcock v. Pope, 140 A. 

76, 154 Md. 135. 

62 C.J. p 480 note 24. 


[99. Iowa—Cooper v. Brown, 122 N. 
W. 144, 143 Iowa 482, 136 Am.S.R. 
768. 

1. N.H.—^Davis V. Sawyer, 20 A. 100, 
66 NTH. 34. 

2. Me.—^Williams v. Coombs, 33 A. 
1073, 88 Me. 183. 

62 C.J. p 481 note 27. 

3. Iowa.—Sears v. Munson, 23 Iowa 
380. 

Md.—^De Grange v. De Grange, 54 A 
663, 96 Md. 609. 

4. Md.—^Woodcock V. Pope, 140 A. 
76, 154 Md. 136. 

5. Colo.—Compton v. Knuth, 190 P, 
2d 117, 117 Colo. 623, 
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6. Or.—Carnes v. Dalton, 110 P. 
170, 56 Or. 696. 

7. Ala.—Staples v. Pearson, .159 So. 
488, 230 Ala. 62, 98 A.L.R. 852. 

62 C.J. p 481 note 31. 

8- Philippine.—Pardell v. Bartolome, 
23 Philippine 460. 

62 C.J. p 481 note 33. 

9- Idaho.—^Keyser v. Morehead, 130 
P. 992, 23 Idaho 501. 

62 C.J. p 481 note 35. 

10. Kan.—^Knutson v. Clark, 217 P. 
2d 1067, 169 Kan. 205. 

62 C.J. p 481 note 36. 

11. Ill—Young V. McKittrick, 267 

I11.APP. 267. 
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an action at law for contribution against them.^- 

Under certain circumstances, however, a tenant 
in common may enforce contribution for perma¬ 
nent improvements^^ or secure an allowance of 
compensation therefor in equitable proceedings 
and, as discussed in Partition § 139, the general 
rule is that, where a cotenant places improvements 
on the common property, equity will, in partition 
proceedings, take this fact into consideration and 
in some way compensate him therefor, as, for ex¬ 
ample, by an allotment of the portion of the land, 
on which the improvements are placed to him as 
his share, without regard to its enhanced value 
by reason of such improvements, or, where it is 
impossible so to allot the improvements to him, 
requiring the other cotenants to pay to him their 
proportionate share of the enhancement of val¬ 
ue resulting from such improvement. Likewise, on 
an accounting and distribution of the estate, as in 
the case of an intestate successions^ or distribution 
of the proceeds of a sale thereof,S6 an allowance 
may be made to a cotenant who has, in good faith, 
placed improvements on the common premises for 
the common benefit, enhancing their value. A co- 
tenanfs right to compensation for improvements 
made by him on the common property is primarily 
a question for the court,S7 and the court will deter- 
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mine the right to relief on the basis of the applica¬ 
tion of the equitable principles involved to the 
factual showing of the individual case.^S 

Generally, a cotenant may be liable for his share 
of the improvements made by another cotenant 
where he ratified^^ or procured^O the making of 
them, or has agreed to contribute,-^ or consented ,22 
or so behaved with foreknowledge thereof that a 
promise to reimburse may reasonably be inferred,^^ 
On the other hand, his consent cannot be com¬ 
pelled.^^ In any event, improvements cannot be 
charged against a cotenant unless it appears that 
the improvements were either necessary or were 
an actual enhancement of the value of the prop- 
erty.25 A tenant in common is not entitled to 
make a profit on improvements made under an 
agreement to share costs^® or under circumstances 
raising an implied contract,^7 and he is not entitled 
to contribution for improvements where he did not 
pay the cost thereof^^ or when the statute of lim¬ 
itations has run against his liability to pay there- 
for.2^ 

Estoppel, The cotenants of a tenant in common 
who has improved the property will not be es¬ 
topped, on selling the property for its enhanced 
value, to resist payment of their proportion where 
they did nothing to mislead their cotenant into 


Iowa.—Indra v. Wigrgins, 28 N.W.2d 
485, 238 Iowa 728. 

Pa.—Cobbett v. Gallaglier, 13 A.2d 
403, 339 Pa. 231—^Appeal of Dech, 
57 Pa. 467—In re Webb’s Estate, 
Orph., 29 Del.Co. 200. 

S E.—Corpus Juris cited in Johnson 

V. Hendrickson, 24 ]Sr.W.2d 914, 917, 
71 S.D. 392. 

62 C J. p 481 note 37. 

12. Iowa—Indra v. Wiggins, 28 ]Sr. 

W. 2d 485, 238 Iowa 728. 

Pa.—Fidelity Trust Co. v. Maher, 
Com.Pl., 12 Fay.L.J. 114. 

62 C.J. p 482 note 38. 

Personal judgment for improvements 

(1) One tenant in common cannot 
have personal judgment against his 
cotenant for improvements made on 
the common property without allega¬ 
tion and proof of an express or im¬ 
plied agreement to make compensa¬ 
tion. 

Ark.—Ward v. Pipkin, 27 S.W.2d 523, 
181 Ark. 736—^Lemly v. Works, 211 
S.W. 362, 138 Ark. 426. 

Cal.—^Higgins v. Eva, 267 P. 1081, 
204 Cal. 231. 

Ill.—Young V. McKittrick, 267 Ill. 
App. 267. 

Ky.—Miller v. Prater, 100 S.W,2d 
'842, 267 Ky. 11—Mastin v. Mastm’s 
Adm'r, 60 S.W 2d 77, 243 Ky. 830. 

(2) Such an agreement will not be 
Implied merely from the making of 


improvements or from their utility or 
necessity.—Young v. McKittrick, su¬ 
pra. 

13. Or.-King v. King, 95 P.2d 66, 
163 Or. 84. 

Pa.—Puller v. Springer, Com.Pl., 62 
LanaL.Rev. 179. 

14. Iowa.—Indra v. Wiggins, 28 NT. 
W.2d 485, 238 Iowa 728. 

N.Y.—In re Hazley’s Will, 3 NT.Y.S. 
2d 272, ,166 Misc. 745. 

15. La.—Fitzenreiter v. Feagin, 124 
So. 137, 169 La- 35. 

62 C.J. p 482 note 43. 

16. Ky.—^Vermillion v. Nickell, 114 
S.W. 270. 

17. Va—Griffin v. Tomlinson, 166 S. 
E. 374, 159 Va. 161. 

18. NT.Y.—In re Hazley’s Will, 3 N. 
Y.S.2d 272, 166 Misc, 745. 

S.D.—Johnson v. Hendrickson, 24 N. 

W.2d 914, 71 S.D. 392. 

W.Va.—Summers v. Saterfield, 196 
S.E. 159, 120 W.Va. .1, 122 A.L R. 
229. 

Substantial sums 

Where cotenant permitted tenant 
in possession to expend substantial 
sums in improving the property 
without ' registering any objection, 
the equities of the situation demand 
that the improving tenant be given 
credit for his pro rata share af such 
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expenditures.—ahlhammer v. 

Schneider,^ 252 P.2d 807, 197 Or. 478. 

19. NTev.—Welland v. Williams, 29 
P. 403, 21 Nev. 230. 

20. Isr.Y. —^Vlacanich v. Kenny, 2 H. 
E 2d 527, 271 N.Y. 164. 

21 . U.S—Gould V. Hayne, C.C.CaL, 
54 F. 951. 

62 C.J. p 482 note 46, 

22. Cal.—^Higgins v. Eva, 267 P. 
1081, 204 Cal 231—Mercola v. Ches¬ 
ter, 217 P.2d 32, 97 CaLApp.2d 140. 

Miss.—Delta Cotton Oil Co. v. Love¬ 
lace, 196 So. 644, 189 Miss. 113. 

Neb.—Winn v. Winn, 269 N.W. 376, 
131 Neb. 650. 

62 C.J. p 482 note 47. 

23. N.T.—O’Marr v. McLean, 238 N. 
YS. 443, 228 App.Div. 19. 

24. Ill.—Young V. McKittrick, 267 
Ill App. 267. 

62 C.J. p 482 note 49. 

25. Wash.—In re Foster’s Estate, 
24$ P. 290, 139 Wash. 224. 

26. Okl —^Uncle Sam Oil Co. v, 
Richards, 168 P. 1187, 60 Okl. 63. 

27. Tex,—Stephenson v. Luttrell, 
179 SW. 260, 107 Tex. 320. 

28. Tex.—Stephenson v. Luttrell, su¬ 
pra. 

29. 'i'ex.—Stephenson v- Luttrell, 
supra. 
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making such expenditures,30 and had not taken any 
position to their detriment.^! 

Purchaser becoming cotenant. Where one be¬ 
comes a tenant in common by purchase, he can 
recover only for improvements made on the prop¬ 
erty as a bona fide purchaser,32 and he cannot re¬ 
cover for improvements which were made before 
he acquired his interest in the common property.33 
Thus one who becomes a tenant in common mala 
fide cannot recover for improvements he put on 
the property.3^ A grantee of a tenant in common 
under a deed void as to the other cotenants, who 
improved the land while in exclusive possession 
thereof, has been held entitled only to a propor¬ 
tionate amount of the increased value caused by 
the improvements, and not to their cost.35 

Purchase by cotenant. Where a tenant in com¬ 
mon purchased his cotenant’s interest under an 
authorization contained in a lease, he has been 
held entitled to an allowance for the value of per¬ 
manent improvements placed on the property by 
him in good faith^® and, where the property has 
been sold to one who took it in good faith, one of 
the former cotenants in common, on purchasing 
it from such purchaser, as against his former co- 
tenants, has the right to claim the value of his ven¬ 
dor’s improvements.37 

Disseizor. Where one tenant in common has 
ousted his cotenant and holds the common prop¬ 
erty as a disseizor, he is not entitled to contribu¬ 
tion from the cotenant for improvements put on 
the property by him.33 

Mortgagee, who purchased at the foreclosure 
sale, has been held entitled to contribution for his 
improvements from persons who recovered an in¬ 
terest in the land as heirs of the mortgagor and 
who became tenants in common with the mortga¬ 
gee because of improper service.39 

Seizure of property. There is no right in coten¬ 
ants to seize the property of a noncontributing ten¬ 


ant and so summarily work out their remedy for 
his failure to contribute to the cost of improve¬ 
ments made with his consent.*^ 0 

d. Money Expended in Litigation 

A tenant in common is entitled to contribution for 
expenses incurred by him as a ittigant in actions in- 
voiving the common property, for the common benefit. 

Unless the litigation was unnecessary,as a 
general rule a tenant in common is entitled to con¬ 
tribution for the costs incurred in defending the 
title to the common property,'^^ and for expenses 
and counsel fees incurred in other litigation con¬ 
cerning the common property, for the common 
benefit but a tenant in common cannot enforce 
contribution to expenses incurred in defending an 
action brought against the cotenants as joint de¬ 
fendants before any judgment has been recovered.^^ 
Under a statute allowing reasonable compensation 
from the funds recovered to a tenant in common 
put to expense in a suit concerning the common 
title, the property of a tenant in common, who 
allowed his cotenant to take all the hazards and 
labor of common litigation and accepted the re¬ 
sults thereof, was liable for his share of the ex¬ 
pense, although he did not want the suit brought or 
prosecuted, and was inactive pending its course,^^ 
but a statute allowing fees and other expenses in¬ 
curred by one coparcener or joint owner against 
others having interests in common with him was 
inapplicable to expenses incurred in defending the 
joint title in unsuccessful suits brought by third 
persons.'^^ 

Where tenants in common contracted to convey 
the common property to a third person, one of the 
cotenants was not liable to contribute to the costs 
of a suit against the infant devisees of a deceased 
cotenant to compel performance of the contract.‘^7 
A deed of trust from tenants in common to a co- 
tenant empowering the latter to take necessary 
and proper steps to discharge claims and encum- 


30- Ky.—Suesskind v. Michael 
Hardware Co., 15 S.W.2d 528, 228 
Ky. 780. 

62 C.J. p 483 note 55. 

31- Ky.—Suesskind v. Michael 
Hardware Co., supra. 

32. U.S,—German Sav., etc., Soc. v. 
Tull, Wash., 136 F. 1, 69 C.C.A. 1, 
certiorari denied 26 S.Ct. 757, 200 
XJ.S. 621, 50 L.Ed. 624. 

33. Ark.—^Welch v. Burton, 252 S. 
W.2d 411. 

34. U.S.—German Sav., etc., Soc. v. 
Tull, Wash., 136 F. 1, 69 C.C.A. 1, 
certiorari denied 26 S.Ct. 757, 200 
U.S. 621, 50 L.Ed. 624. 


35. Ill.—Leining-er v, Reichle, 148 N". 

E. 384, 317 Ill. 625. 

62 C.J. p 483 note 60. 

36. Ky.—Suesskind v. Michael 
Hardware Co., 16 S.W.2d 528, 228 
Ky. 780. 

37. La.—^Dawson v. Victoria Lumber 
Co., 135 So. 22, 172 La. 676. 

38- Iowa.—^Austin v. Barrett, 44 
Iowa 488. 

38. H.T.—Kelly v. Struth, 150 N.T.S. 
391, 164 App.Div. 705. 

40. Cal.—Robinson v. Bledsoe, 139 

F. 245, 23 CahApp. 687. 
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41. Vt.—Paine v. Slocum, 56 Vt. 
504. 

42. Or.— Corpus Juris cited iu 

King V. King, 95 P.2d 66, 68, 163 
Or. 84. 

62 C.J. p 483 note 67. 

43. N.J.—Fort v. Gilbert, 172 A. 880, 
116 K.J.Ea. 219. 

44. Or.—King v. King, 95 P.2d 66, 
163 Or. 84. 

45. Ky.—^Bstill v. Francis, 89 S.W. 
172, 28 KyL. 225. 

46. Ky.—Francis v. Million, 80 S.W. 
486, 26 Ky.L. 42. 

47. N.C.—^Haywood v. Davies, 80 
C. 338. 
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brances against the common property has been held 
not to authorize payment of attorney’s fees for 
services rendered in litigation.'^^ Where, follow¬ 
ing a joint judgment rendered against cotenants 
which was not a common lien against the interests 
of the cotenants, one tenant in common prosecuted 
an appeal from the judgment without there being 
a duty or request to appeal, it has been held that 
the appeal did not remove a common burden or 
confer a common benefit on the cotenants, and that 
the tenant was, as to his cotenants, a mere volun¬ 
teer, and therefore not entitled to contribution;'^^ 
and there can be no contribution to costs incurred 
in the proceedings prior to the appeal where the 
tenant seeking contribution failed to segregate 
the costs incurred on the appeal from those incurred 
in defending the original action.^o 

Abandonment, The fact that tenants in common 
furnished no money to aid in defending title in a 
suit brought against the cotenant in possession does 
not constitute an abandonment of their title since 
the tenant in possession can enforce contribution.^^ 

e. Taxes Paid 

(1) In general 

(2) Contribution between remaindermen 

(3) Contribution between lessees 
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(1) In General 

As a general rule, a tenant fn common who has 
paid taxes and assessments on the common property and 
has not received benefits, actual or presumed, equal to 
the amount of the expenditure is entitled to contribu¬ 
tion from his cotenants according to their respective 
interests. 

As a general rule, each tenant in common is 
chargeable with his pro rata share of taxes and 
assessments imposed against the common prop- 
erty,52 ^^d one tenant in common who has paid 
the taxes^^ or improvement assessments^^ levied 
against the common property is entitled to contri¬ 
bution from his cotenants according to their re¬ 
spective interests, at least where he has not received 
benefits, actual or presumed, equal to the amount 
of taxes paid.55 This rule applies whether the as¬ 
sessment of the taxes had been made to all the 
tenants or to some of them only.^® According to 
some authority, however, where one tenant in com¬ 
mon pays taxes on the common property he does not 
have recourse against his cotenant for contribu¬ 
tion without an agreement from that cotenant to 
pay.Under the general rule recognizing the 
right of contribution, the cotenant paying the taxes 
may recover therefor from the other cotenants even 
though he was a wrongdoer®^ or was asserting an 
adverse title but it has also been held that co- 
tenants who paid taxes while in possession claim¬ 
ing as owners of the entire may not claim repay- 


48. Md —Gordon v. McCulloch, 7 A. 
457, 66 Md. 245. 

49. Or.—King v. King, 95 P.2d 66, 
163 Or. 84. 

50. Or.—^King v. King, 95 F.2d 66, 
163 Or. 84. 

61. Ill.—Gosselin v. Smith, 39 N.E. 
980, 164 Ill. 74. 

52. NT.Y.—In re Hazley’s Will, 3 N". 
T.S.2d 272, 166 Misc. 745. 

Possession, of part of property 

A tenant in common in possession 
of a portion of the common property 
is chargeable for his pro rata share 
of the cost of taxes, provided the 
amount so charged does not exceed 
the rental value of the portion occu¬ 
pied.—Mastbaum v. Mastbaum, 9 A. 
2d 61, 126 N.J.Eq. 366. 

53. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270—Corpus Juris 
cited in Staples v. Pearson, 159 So. 
488, 492, 230 Ala. 62, 98 A.L.R. 852. 

Cal—Conley v. Sharpe, 136 P.2d 376, 
68 Cal.App.2d 145. 

Del.—^Whitehead v. Whitehead, 181 A. 

684, 21 Del.Ch. 436. 

Ga.—Collier v. Bank of Tupelo, 10 S. 

E 2d 62, 190 Ga. 598. 

Iowa.—^Yagge v. Tyler, 280 N.W. 559, 
225 Iowa 352. 


Mass.—^Howland v. Stowe, 194 NT.E. 
888, 290 Mass. 142. 

Miss—Connolly v. McLeod, 63 So.2d 
845. 

Neb.—Fender v. Reed, 12 NW.2d 98, 
143 Neb. 911—Winn v. Winn, 269 
N.W. 376, 131 Neb. 650. 

N.J.—Lach V. Weber, 197 A. 417, 
123 N.J.Eq. 303. 

N.M.—Haden v. Eaves, 226 P.2d 457, 
55 N.M. 40. 

j N.Y.—In re Hazley*s Will, 3 N.Y.S.2d 
272, 166 Misc. 745—San Jose v. San 
Jose, 94 N.Y.S.2d 741—^In re Peter¬ 
sen’s Estate, 89 N.Y.S.2d 686—Gra- 
busch V. Jurgens, 61 N.Y.S.2d 601. 

Or.—King v. King, 95 P.2d 66, 163 
Or. 84. 

Pa.—^In re Webb’s Estate, Orph., 29 
Del.Co. 200. 

R. I.—Calcagni v. Cirlno, 14 A.2d 
803, 65 R.I. 408. 

S. C.—Moore v. Maes, 62 S,E.2d 204, 
214 S.C. 274. 

Tex.—Thompson v. Dobbs, Civ.App., 
234 S.W.2d 462—Schluter v. Sell, 
Civ.App., 194 S.W.2d 126. 

Wash.—Olson v. Chapman, 104 P.2d 
344, 4 Wash.2d 622. 

62 C.J. p 484 note 76. 

abjection of cotenant 

Fact that tenant in common paid 

taxes on common property over ob- 
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jection of cotenant was held not to 
defeat former's right to recover from 
latter proportionate share, in absence 
of agreement to contrary.—^Jamison 
V. Cotton, 28 P.2d 39, 136 Cal.App 
127. 

Federal estate tax 

Where tenant in common, looking 
after property, paid federal estate 
tax constituting lien, such item could 
be considered in accounting between 
cotenants.—Overlander v. Overlander, 
21 P.2d 384, 137 Kan. 653. 

54- Miss.—Connolly v. McLeod, 63 
So.2d 845. 

62 C.J. p 484 note 76 [b]. 

55. Ala.—Gordon v. McLemore, 186 
■So. 470, 237 Ala. 270. 

62 C.J. p 484 note 77. 

Application of rents generally see 
supra § 45. 

Right to contribution as affected by 
rents of profits paid or received see 
infra § 69. 

56- Ala.—Staples v. Pearson, 159 So. 
488, 230 Ala. 62. 98 A.L.R. 852. 

57. Md.—Schilbach v. Schilbach, 189 
A. 432, 171 Md. 406. 

58. Mo.—Smith v. Mount, 129 S.W. 
722, 149 Mo.App. 668. 

62 C.J. p 484 note 78. 

59* Mo,—Smith v. Mount, supra. 
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ment from tlie proceeds of a sale made to effect a 

partition. 60 

A tenant in common who is primarily liable for 
the payment of taxes, under the terms of a court 
decree, is not entitled to contribution from his co- 
tenants.Where payment of taxes by a part own¬ 
er of land to whom they were assessed did not inure 
to the benefit of his cotenants who had no notice 
of the assessments, and against whom, or whose 
interests, no portion of the taxes was assessed, they 
are under no obligation to contribute thereto 62 in 
a jurisdiction in which a tenant in common might 
have had his interest separately assessed, as dis¬ 
cussed supra § 67 d, he may not be subrogated to 
any rights under the lien which his payment of 
taxes dischargedand a tenant in common may 
not recover the amount of tax paid on his coten¬ 
ant’s share of the land, without his consent, under 
a statute providing that an owner of an undivided 
interest in land could pay his share of tax on the 
whole and relieve his interest from the tax.6^ It 
must be presumed, in the absence of evidence to the 
contrary, that, when tenants in common have di¬ 
vided joint funds, taxes and assessments on the 
common property were adjusted,65 

Void assessment. Where an assessment of land 
belonging to tenants in common was absolutely 
void, and did not become a lien on the property, 
and a tenant in common in possession paid such 
assessment, it will not be allowed to him in an 
accounting between him and his cotenants.66 How¬ 
ever, if the taxes were not invalidated by the meth¬ 
od of naming the owners, a tenant in common who 
has paid the taxes can recover a proportionate 
share of his cotenants.67 

Taxes prior to purchase of interest. The pur¬ 
chasers of an undivided one half of land who had 
no notice that a claim or demand would be made 


against them for taxes paid for previous years are 
not liable therefor.68 

Where cotenant purchased common property un¬ 
der decree of partition and subsequently paid taxes 
constituting a lien thereon, it has been held that, 
since such payment was made by him in the char¬ 
acter of purchaser and not of cotenant, he is not 
entitled to contribution.69 

Tenant holding tax lien or title. A tenant in 
common whose cotenant has paid taxes subsequent 
to his purchase of the common land at a tax sale 
may be reinvested with title to his original interest 
in the property by paying his share of the costs of 
such purchase and of all taxes paid subsequently 
by the cotenant who holds the tax title,70 and, al¬ 
though such payment may be made after the stat¬ 
utory period for redemption,71 it must be made 
within a reasonable time.72 Under a statute au¬ 
thorizing the holder of a lien on land to pay the 
taxes thereon, and a statute making all general 
laws relating to the assessment and collection of 
taxes applicable to cities, where a tenant in com¬ 
mon held a tax lien on the common property, and 
paid city taxes thereon, he is entitled to repayment 
of his cotenant’s proportion of such taxes with the 
penalty provided by the general tax law.73 

Interest. The amount to which the paying co- 
tenant is entitled ordinarily should include inter¬ 
est,74 but in some circumstances the recovery of 
interest will be denied.75 

Personal liability. It has been held that a co- 
tenant’s equity of contribution is limited to the land 
involved, and that he is not entitled to a personal 
judgment or decree against those bound to contrib¬ 
ute,76 but it has also been held that the right of 
contribution for taxes paid is not limited to a lien 
on the shares of the land belonging to other coten- 


60. Pa,—Appeal of Wistar, 17 A. 
460, 125 Pa. 626, 11 Am.S.R. 017. 

62 C.J p 484 note 80. 

61. Minn.—Parten v. First Nat. 
Bank & Trust Co., 283 N-W. 408, 
204 Minn. 200, 120 A.L.R. 962. 

62. R.I.—O'Hara v. Quinn, 38 A. 7, 
20 R.I. 176. 

63. Me.—Preston v. Wrigrht, 17 A. 
128, 81 Me. 306, 10 Am.S.R. 257. 

64. XJ.S.—Collins v. Emerick, B.C. 
Pa, 94 P.Supp. 245. 

N.Y.—^Wilson v. Sanger, 68 N.Y.S. 

124, 67 App.Biv, 823. 

Pa.—Corpus Juris cited la In re 
Bohr’s Estate, 200 A. 136, .136, 132 
Pa.Super 126—^Wilson v. McHale, 
61 Pa.Bist. & Co. 444—Halstead v. 
Ross, Com.Pl., 83 Del.Co. 440. 


65. Cal.—^Anderson v. Broadwell, 6 
P.2d 260, 119 CalApp. 130. 

62 C J. p 484 note 86. 

66. N.Y.—Cole V, Cole, 108 N.Y.S. 
124, 57 Misc. 490. 

62 C.J. p 484 note 86. 

67. Ind.—Eads v. Retherford, 16 N. 
E. 587, 114 Ind. 278, 6 Am.S.R. 611. 

62 C.J. p 485 note 87. 

68. Iowa.—Stover v. Cory, 6 N.W. 
64, 53 Iowa 708. 

69. Mo.—Stephens v. Ells, 65 Mo. 
456. 

70. Ba.—Cooper v. Edwards, 92 So. 
721, 152 Ba. 23. 

71. Ba.—Cooper v. Edwards, supra. 

72. Ba.^—Cooper v. Edwards, supra. 
62 C.J. p 485 note 96. 

454 


73. Ind.—Schissel v. Dickson, 28 N. 
E. 640, 129 Ind. 139. 

74. Neb—Winn v. Winn, 269 N.W. 
376, 131 Neb. 650. 

62 C.J. p 486 note 97. 

76. Payment from funds Jointly 
owned 

A cotenant was not entitled to ten 
per cent interest on amount paid for 
taxes and assessments, where 
amounts paid were less than amounts 
of Income from the property, and 
payments in fact amounted to pay¬ 
ments from funds jointly owned.— 
McKnight v. Basilides, 143 P.2d 307, 
19 Wash.2d 891. 

76. Pa.—^Browu v. McCullough, 60 
Pa Super. 98. 
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ants and extends to the right to proceed against 
them personally."'^ 

(2) Contribution between Remaindermen 

As a general rule, a remainderman who has paid 
taxes during the life tenancy is not entitled to contribu¬ 
tion from his coremarndermen unless he has paid the 
taxes because of the failure of the life tenant to do so. 

Since the primary duty of paying the taxes on 
a life estate is on the life tenant, as discussed in 
Estates § 47, as a general rule, where a remainder¬ 
man pays taxes on such estate during the life ten¬ 
ancy, the remainderman cannot have contribution 
from his cotenants*^^ unless they are paid because 
of the failure of the life tenant to do so, or after 
his default.'^^ Thus, where a remainderman has 
paid the taxes on the property during the term 
of the life tenant in order to prevent a sale of the 
property, he haS a right to contribution from his 
remaindermen, provided this would be equitable,^^ 
and this right exists even though the remainderman 
who has paid such taxes has a primary right to re¬ 
cover from the life tenant^^ and the right to subject 
the life estate to such payment.^^ The fact that 
the remainderman resided with the life tenant by 
his permission and in his right does not deprive the 
remainderman of the right of contribution.^^ 
Where a cotenant paid taxes on the premises dur¬ 
ing the lifetime of a widow entitled to unassigned 
dower it has been held that he can recover from 
his cotenants the share of such taxes and interest 
paid for their benefit,85 but not the share paid for 
the benefit of the widow.^^ 

(3) Contribution between Lessees 

The right to contribution exists between cotenants 
who, as lessees of the common property, are jointly 
obligated to pay taxes. 
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Where one lessee, under a lease that obligated the 
several lessees thereunder to pay the taxes on the 
land leased for the term of the lease, paid all of 
such taxes, he was entitled to contribution from his 
colessees, and the fact that they were tenants in 
common of the property for which the joint obli¬ 
gation was incurred has been held to be imma- 

terial.S7 

f. Contribution to Miscellaneous Expenditures 

The payment of various debts or obligations for the 
benefit of the Joint property, such as for interest, in¬ 
surance, fuel, or the discharge of liens on the property, 
may entitle the tenant in common making the expendi¬ 
ture to contribution from his cotenants for their pro¬ 
portionate share. 

Under general rules relating to the allowance or 
disallowance of contribution for expenditures, dis¬ 
cussed supra subdivision a of this section, the pay¬ 
ment of various debts or obligations for the bene¬ 
fit of the joint property may entitle the tenant 
in common making the expenditure to contribution 
from his cotenants for their proportionate share.®^ 
Cotenants have been held chargeable for carrying 
charges of the property, in the absence of an agre,e- 
ment to the contrary,but there is authority hold¬ 
ing that, where one tenant in common pays car¬ 
rying charges, he does not have a right to contribu¬ 
tion without an agreement to pay entered into by 
his cotenants.^O 

Contribution ordinarily may be required with re¬ 
spect to payments for rent,®i for mortgage amortiza¬ 
tion, ^2 on liens, on the land contract under which 
the property was purchased,and to purchase out¬ 
standing titles and claims.95 Contribution may also 
be had for sums paid for fuel used on the common 
property95 and moneys expended on water rates 


77. K.J—Lach v. Weber, 197 A. 417, 
123 N.J.Eq. 303. 

78. Ark.—Kelley v. Acker, 228 S.W. 
2d 49, 216 Ark. 867. 

62 C.J. p 485 note 2. 

79. Okl.—Helm v. Belvin, 232 P. 
382, 107 Okl. 214. 

62 C.J. p 486 note 3. 

80. Tex.—^Mateer v. Jones, Civ.App., 
102 S.W. 734. 

62 C.J. p 485 note 4. 

81. Okl.—^Helm v. Belvin, 232 P. 382, 
107 Okl. 214. 

62 C.J. p 485 note 5. 

82. Okl.—Helm v. Belvin, supra. 

83- Tex.—Mateer v. Jones, Civ.App., 
102 S.W. 734. 

62 C.J. p 486 note 7. 

84- Miss.—^Harrison v. Harrison, 66 
Miss. 174. 

85. N.T.—^Arthur v. AuTthur, 78 NT.Y. 
S. 486, 76 App.Div. 330. 


86. K.T.—Arthur v. Arthur, supra. 

87. Minn.—^Van Brunt v. Gordon, 54 
N.W. 1118, 63 Minn. 227, 230. 

62 C.J. p 485 note 12. 

88. Del.—^Whitehead v, Whitehead, 
181 A. 684, 21 Del.Ch. 436. 

89. N.T.—^Vlacancich v. Kenny, 2 K. 
E.2d 627, 271 N.T. 164. 

90. Md.—Schilbach v. Schilbach, 189 
A. 432, 171 Md. 406. 

91. Ala.—Troy v. Protestant Episco¬ 
pal Church, 56 So. 982, 174 Ala. 380, 
Ann.Cas-1914B 816. 

62 C.J. p 486 note 15. 

92. Iowa.—Yagge v. Tyler, 280 N. 
W. 559, 225 Iowa 352. 

Mass.—Howland v. Stowe, 194 N.E. 
888, 290 Mass. 142. 

N.T.—San Jose v. San Jose, 94 N.T. 
S 2d 741—In re Petersen's Estate, 
89 N.T.S.2d 686—Grabusch v. Jur¬ 
gens, 61 N.Y.S.2d 601. 
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93. Del.—Whitehead v. Whitehead, 
.181 A. G84, 21 Del.Ch. 436. 

N.X—Each V. Weber, 197 A. 417, 123 
N.J.Eq. 303. 

Or.—^King v. King, 95 P.2d 66, 163 
Or. 84. 

Pa,—In re Zoller’s Estate, 62 Pa,Dist. 
& Co. 328. 

l^ens matarlng annnally 

N.T.—Clute V. Clute, 90 N.E. 988, 
197 N.T. 439, 27 E.R.A„N.S., 146, 
134 Am.S.R. 891. 

94. Or.—Merit v. Losey, 240 P.2d 
933, 194 Or. 89. 

95. Miss.—^Edeni Drainage Dist. of 
Yazoo County v. Swaim, 54 So.2d 
647, 212 Miss. 386, suggestion of 
error overruled 56 So.2d 439, 212 
Miss. 386. 

96. N.T.—In re Petersen’s Estate, 89 
N,Y.S.2d 686. 
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r charges but it has been held that a tenant in 
ommon who is in sole possession of the property 
nd is the primary beneficiary of the payments 
lade on water bills cannot, in the absence of a re- 
uest for, or a consent to, the payment, impose 
ny obligation therefor on the common property 
r on his cotenants.^^ 

Contribution may be had for the costs of col- 
scting rent,^^ but where the tenant in possession 
wrongfully claimed complete ownership of the prop- 
rty and appropriated the rents to his own use, 
le may not claim credit for bookkeeping and audit- 
ng fees paid for keeping accounts of rents,^ al- 
hough he may claim credit for the expenses in- 
ident to keeping accounts of repairs, since such 
expenses did not arise out of the wrongful con- 
luct.2 Credit cannot be claimed for the amount 
)aid a housekeeper, in the absence of authority to 
employ one at the common expense.^ An heir, as 
enant in common of property left by his father, 
:annot recover contribution for his mother’s sup-'v 
Dort.** Where one tenant in common shipped the 
:ommon property to his factors for sale, and the 
atter, on selling, took a note payable to themselves 
ind passed the amount thereof to their principal, 
vho paid one half to his cotenant, acceptance of 
such share by the cotenant has been held to be a 
ratification of the shipment and sale, and, on the 
/endee’s becoming insolvent before maturity of his 
lote, and the entire sum thereof charged against 
:he principal by his factors, the principal can re- 
:over of his cotenant the share paid him.® The 
assignee of an interest in partnership personalty 
^ho by virtue of the assignment became a tenant 
in common with the assignor’s copartner is not en- 

N.Y.—San Jose v. San Jose, 94 
N.Y,S.2d 741—In re Petersen’s Es¬ 
tate, 89 N’.Y.S.2d 686—Grabusch 

V. Jurgens, 51 NT.Y.S 2d 501. 

58. Mass.—Gough v. Gough, 109 N. 

E.2d 913, 329 Mass. 634. 

59. La.—^Interstate Land Co. v. 

Doyle, -62 So. 991, 126 La. 707. 

32 C.J. p 486 note 24. 

L. Ala.—Staples v. Pearson, il59 So. 

488, 230 Ala. 62. 

5, Ala.—Staples v. Pearson, supra. 

5, Cal.—Roark v. Southern Trust & 

Commerce Bank, 288 P. 110, 105 
CaLApp, 621. 

Ky.—Pool V. Pool, 283 S.W. Ill, 

214 Ky. 267. 

52 C.J, p 486 note 26. 

in Me.—^Rogers v. White, 6 Me. 193. 

I, Miss.—Connolly v. McLeod, 63 So. 

2d 845. 

N.Y.—San Jose v. San Jose, 94 


titled to contribution for payment, made by the as¬ 
signee prior to the assignment, to satisfy unsecured 
debts owed by the assignor’s copartner.® 

Insurance, A tenant in common who has paid 
for insurance on the common property has been 
held entitled to contribution,^ but it has also been 
held that contribution cannot be required for such 
an expenditure, in the absence of an agreement to 
pay entered into by the cotenants,® since each ten¬ 
ant can insure his own interest.^ A tenant in com¬ 
mon who is holding adversely, on insuring, can¬ 
not have reimbursement,^® nor can one tenant in 
common assume to insure the interest of his coten¬ 
ant who does not wish to insure and then claim re- 
imbursement.l'^ Also, contribution cannot be had 
by a tenant in common for sums expended for in¬ 
surance where the primary liability to make such 
expenditures rests on that cotenant and a ten¬ 
ant in common who insured the property in his own 
name for his own account, and not for the benefit 
of his infant cotenant, is not entitled to the sum 
paid for such insurance on a distribution of the 
proceeds of the property sold for partition.^® There 
is no right to contribution where a remainderman 
occupying the property rent free during the life 
tenancy discharges the life tenant’s obligation to 
pay insurance, since such payment will be deemed 
a gift to the life tenant, in the absence of any 
agreement on the part of the coremaindermen to be 
bound by the payment.^^ 

Interest payments. Reimbursement ordinarily 
may be had by a tenant in common for sums paid 
on interest due,^^ but a cotenant on whom there 
rests the primary liability to pay interest has no 
right to contribution.!® A cotenant who paid the 

14. Ark—Kelley v. Acker, 228 S.W. 
2d 49, 216 Ark. 867. 

15. Cal.—Jamison v. Cotton, 28 P.2d 
39, 136 Cal.App. 127. 

Mass.—^Howland v. Stowe, 194 N.E. 

888, 290 Mass. 142. 

Neb.-^Pender v. Reed, 12 Nr.W.2d 98, 
143 Neb. 911. 

N.Y.—^Vlacancich v. Kenny, 2 N.E.2d 
627, 271 NY. 164—In re Hazley’s 
Will, 3 N.Y.'S.2d 272, 166 Misc. 745 
—San Jose v. San Jose, 94 N.Y.S. 
2d 741—'In re Petersen*s Estate, 89 
N.Y.S.2d 686. 

62 C.J. p 486 note 16, 

Nature of claim 

In suit by tenant In common for 
accounting against cotenant’s estate, 
claims for interest are equitable in 
their nature.—^Richardson v. Richard¬ 
son, 11 A.2d 227, 111 Vt 140. 

16. Minn.—Parten v. First Nat. 
Bank & Truat Co., 283 N.W. 408, 204 
Minn. 200, 120 A.L.R. 962. 


N.Y.S.2d 741—In re Petersen's Es¬ 
tate, 89 N.Y.S.2d 586. 

Pa.—In re Webb’s Estate, Orph., 29 
Del.Co. 200. 

62 C.J. p 486 note 18. 

Coteuaut charged ou settlement 
On final settlement between coten¬ 
ants each cotenant will be charged 
with his share of the insurance ex¬ 
pense of the property.—Moore v. 
Maes, 62 S.E.2d 204, 214 S.C. 274. 

8. Md.—Schilbach v, Schilbach, 189 
A. 432, 171 Md. 405. 

9. Del.—In re Cochran’s Real Estate, 
66 A.2d 497, 31 Del.Ch. 646. 

10. Tex.—Gilroy v. Richards, 63 S. 
W. 664, 26 Tex.Civ,App. 356. 

11. Md.—Woodcock v. Pope, 140 A. 
76, 164 Md. 135. 

la. Minn.—Parten v. First Nat. 
Bank & Trust Co., 283 N.W. 408, 
204 Minn, 200, 120 A.L.R. 962. 

13. La.—Interstate Land Co. v. 
Doyle, 62 So. 991, 126 La. 707. 
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interest on a mortgage on the land during the life¬ 
time of a widow in possession, entitled to unassigned 
dower, can recover from his cotenants only the 
share of such interest paid for their benefit, and 
not that paid for the benefit of the widow.^*^ A 
remainderman occupying the property rent free 
during the existence of the life tenancy, who dis¬ 
charged the life tenant’s obligation to pay mort¬ 
gage interest, has been held to have thereby in¬ 
tended a gift to the life tenant and not to be en¬ 
titled to contribution from his coremaindermen.^s 

Costs of developing and operating mineral prop¬ 
erties. A tenant in common of mining claims will 
not be required to contribute to the expense of 
working the claims by his cotenant until the latter 
has proved his account.^^ It has been held that 
a tenant cannot claim contribution from his co- 
tenants for the cost of working and developing 
mining property unless the cotenants have joined 
with him or in some way given their consent to 
the working or developing of the common prop¬ 
erty,^® but there is also authority apparently to 
the contrary. 21 

When a tenant in common has received the bene¬ 
fits from the operation of an oil or gas lease, his co- 
tenant may recover from him a proportionate share 
of the costs of operations22 and operating Ioss,23 
although the costs exceed the benefits, which were 
tendered back on the discovery thereof.2^ Under 
some circumstances, however, contribution toward 
the expenses of production will be denied.25 So a 


nonparticipating tenant in common has been held 
not chargeable with the expense of nonproducing 
oil wells,26 and the act of giving the participating 
cotenant a power of attorney to sell whatever oil 
is produced and to apply the proceeds on the ex¬ 
penses incurred will not thereby render the non- 
participating cotenant liable for a proportionate 
share of the expenses incurred.27 In any event, if 
by the terms of the instrument creating such in¬ 
terest the interest of the nonparticipating or non¬ 
consenting cotenant is not subject to deductions 
of expenses incurred, the cotenant cannot be 
charged with expenses incurred in the produc¬ 
tion of oil or gas from the common property.28 
Where a natural gas company, as a tenant in com¬ 
mon, appropriated the entire product of the com¬ 
mon land, its cotenant will not be charged with 
sums expended by it in the purchase of the stock 
and securities of underlying companies, or in sink¬ 
ing funds to redeem bonds issued in payment of 
the original cost of constructing a pipe line, or for 
the costs of drilling new wells.2® 

g. Compensation for Services 

Ordinarily a tenant in common is not entitled to 
compensation for services rendered in the care and 
management of the common property, in the absence 
of an agreement for compensation. 

As a general rule, one tenant in common cannot 
charge his cotenants for services rendered in the 
care and management of the common property, 
in the absence of an agreement for compensation,30 


17. ISr.T.—Arthur v. Arthur, 7'8 N.Y. 
S. 486, 76 App.Div. 830. 

18. Ark.—^Kelley v. Acker, 228 S.W. 
2d 49. 216 Ark. 867. 

19. U.S.—Kline v. Wrlg-ht, D.C.Ida- 
ho, 42 F.2d 927. 

20. Colo,—Wolfe V. Childs, 94 P. 292, 
42 Colo. 121—Stickley v. Mulroon.- 
ey, 87 F. 547, 36 Colo. 242. 

Ill.—Toungr V. McKittrick, 267 Ill. 
App. 267, 

21. Mich.—Campbell v. Homer Ore 
Co.* 16 H.W.2d 125, 309 Mich. 6'93. 

22. Cal.—^Little v. Mountain View 
Dairies, 217 P.2d 416, 35 Cal.2d 232. 

Okl.—^Mershon v. Easley, 233 P.2d 
293, 204 Okl. 660. 

Tex.—McCurdy v. Harry L. Edwards 
Drilling Co., Civ.App., 198 S.W.2d 
60'9. 

62 C.J. p 486 note 31. 

Beasonable and neceasary Mcpense 

What constitutes reeisonable and 
necessary expense of developing, ex¬ 
tracting and marketing oil and gas 
varies greatly and is dependent on 
the circumstances in each particular 
case.—^Essley v. Mershon, Okl., 262 
P.2d 417. 


23. La.—'Southwestern Gas & Elec¬ 
tric Co. V. Liles, 133 So. 835, 16 La. 
App. 500. 

24. La.—-Connette v. Wright, 98 So. 
674, 154 La. 1081. 

25. Fraud 

Where one tenant in common of an 
oil lease gained title to the whole by 
use of gross deception and fraud 
practiced against his cotenant, he 
was held not entitled to contribution 
to expenses and costs of production 
when the cotenant had succeeded in 
recovering his interest in the lease 
and thereafter Instituted an action 
for conversion against the defraud¬ 
ing cotenant.—^Foster v. Weaver, 12 
A. 313, 118 Pa. 42. 

26. Ill.—^Toung V. McKittrick, 267 
IlhApp. 267. 

Tex.—^Burnham v. Hardy Oil Co., Civ. 
App., 147 SW. 330, affirmed 195 S. 
W. 1139, 108 Tex. 655. 

27. 111.^—^Young V. McKittrick, 267 
Ill.App. 267. 

28. Cal.—Dabney-Johns ton Oil Cor¬ 
poration V. Walden, 62 P.2d 237, 4 
Cal.2d 637. 


29. Kan.—^Johnson v. Kansas natur¬ 
al Gas Co., 135 P. 589, 90 Kan. 565, 
Ann.Cas.l916B 649. 

62 C.J. p 486 note 3'5. 

30- Ala.— Corpus J’nrls cited in. 

Staples V. Pearson, 159 So. 488, 491, 
230 Ala. 62, 98 A.L.R. 862. 
Ark.^Campbell v. Selig, 225 S.W.2d 
340, 216 Ark. 330. 

Cal,—Goo denow v. Ewer, 16 Cai. 461 
—Combs V. Ritter, 223 P.2d 605, 
100 Cal.App.2d 315. 

Colo.—Keithllne v. Keithline, 105 P. 

2d 108'6, 106 Colo. 400. 

Conn.—^Balzano v. Balzano, 67 A.2d 
409, 136 Conn. 584. 

Minn.—Larkin v. McCabe, 299 N.W. 
649, 211 Minn. 11. 

Miss.—Connolly v. McLeod, 63 So.2d 
84 ‘ 6 . 

nT.—-In re Spruce’s Will, 114 N.Y.S. 
2d 505. 

Or.— Corpus Juris cited in Curl v. 
Neilson, 167 P.2d 320, 323, 178 Or. 
343. 

Wash.— Corpus Juris cited iu Von 
Herberg v. Von Herherg, 106 P.2a 
737. 743, 6 Wash.2d 100. 

62 C.J. p 487 note 36. 
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except where a statute provides otherwise^^ or 
an order of court intrusting the management of the 
property to one cotenant authorizes compensation.^^ 
On the other hand, a tenant in common may re¬ 
cover compensation in accordance with the terms 
of a contract with his cotenants,and an agree¬ 
ment to compensate may be implied from the cir¬ 
cumstances under which services are performed, 
but no agreement to pay compensation for services 
rendered in selling the common property will be 
implied from the fact that cotenants had knowl¬ 
edge of the efforts to sell, acquiesced therein, and 
were benefited thereby.^® One tenant in common 
cannot claim commissions for services when it ap¬ 
pears that he claimed the entire fee.^® The claim 
of a tenant in common for compensation under a 
contract for his services is subject to the statute 
of limitations.37 

An agreement between a tenant in common and 
another that he should work the land for a share 
of the proceeds, and furnish everything necessary 
to enable him to carry on the work, is a contract 
for service and not a lease.^^ Where it is shown 
that a tenant in common of an oil lease could not 


obtain contractors whom he could control or from 
whom he could obtain good service, and that the 
plan finally adopted was the most economical and 
effective way of doing the work, and his cotenant 
was notified of the intention of such tenant in 
common to do the work, and interposed no ob¬ 
jection other than an expression of a general ob¬ 
jection to the performance of any work, he is lia¬ 
ble for his proportionate share of the expenses of 
supervision. 3 9 

h. Basis and Amount of Contribution 

Contribution ordinarily is recoverable on the basis 
of the amount which the tenant in common was obli¬ 
gated to pay and did actuaily pay, and such amount 
should be apportioned according to the respective in¬ 
terests of the cotenants. 

When contribution may be had, ordinarily it is 
recoverable on the basis of the amount which the 
complainant actually paid,^9 or must pay,^^ and ap¬ 
portioned according to the respective interests of 
his cotenants."^^ So a cotenant may not be charged 
with more than his respective share of the taxes 
paid.'^S However, in the absence of statute or 
agreement to the contrary, the amount of contribu- 


Contract to compexLsate held, not es- 
tarblisUed 

Trust agreement which provided 
that proceeds arising from sale of 
common property be applied to pay¬ 
ment of expenses, abstract of title, 
or title insurance at time of sale, but 
which was drawn by bank primarily 
to protect loan advanced by it to ten¬ 
ants in common to enable them to re¬ 
deem property, did not establish a 
contract authorizing payment to co- 
tenant for services rendered and ex¬ 
penses incurred in care and sale of 
the property.—^Curl v. ISTeilson, 167 P. 
2d 320, 178 Or. 343. 

31. Ark.—^Dunavant v. Fields, 60 S. 
W. 420, 68 Ark. 534. 

32. Mich.—Walton v. Walton, 283 N. 
W. 687, 287 Mich 557. 

XTnauthorlzed aid by cotenant 

Where court placed tenant in com¬ 
mon in charge of business enterprise, 
remaining tenant in common was not 
entitled to compensation for efforts 
in unauthorized endeavor to take part 
in managing business.—^Walton v. 
Walton, supra. 

33. Tex.—Greene v. Condor Petrole¬ 
um Co., 140 SW,2d 844, 136 Tex, 
215. 

Xiimitatlon of compensation 

A cotenant managing property by 
agreement is not entitled to compen¬ 
sation for services over and above 
the commissions specified in the 
agreement.^Port v. Gilbert, 172 A. 
880, 116 N.J.Eq. 219. 


34. Ala.—Corpus Juris cited in 
Staples V. Pearson, 159 So 488, 491, 
230 Ala. 62, 98 A L.R. 852. 

Or—Curl V. Neilson, 167 P2d 320, 

178 Or. 343. 

62 C.J. p 487 note 38. 

35. Or—Curl v. Neilson, 167 P.2d 
320, 178 Or. 343. 

36. Ala.—^Staples v. Pearson, 159 So. 
488, 230 Ala 62, 98 A.L R. 852. 

62 C.J. p 487 note 39. 

Wrongful possessor a trustee 

A cotenant who wrongfully has 
possession of the property and appro¬ 
priates the rents to his own use is a 
trustee in invitum and as such is not 
entitled to compensation for serv¬ 
ices rendered in managing the com¬ 
mon property—Staples v. Pearson, 
159 So, 488, 230 Ala. 62, 98 A.L.R. 852. 

37. Tex.—Rosamond v. Rosamond, 
120 S.W. 620, 66 Tex.Civ.App. 173. 

38. Mich.—Moreland v. Strong, 73 
N.W. 140, 116 Mich. 211, 69 Am.S.R. 
653. 

38. La—Connette v. Wright, 98 So. 
674, 164 La. 1081. 

40- Conn. — Contaldl v. Errichetti, 64 
A, 211, 79 Conn. 273. 

62 C.J. p 488 note 44. 

Profit disallowed see supra subdivi¬ 
sion c of this section. 

41, Tex.—Stephenson v. Luttrell, 

179 S.W. 260, 107 Tex. 320. 

42. Miss.-—^Delta Cotton Oil Co. v. 
Lovelace, 196 So. 644, 189 Miss. 113. 
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(S.D—Metropolitan Life Ins. Co. v. 

Frick, 245 N.W. 921, 61 S.D. 9. 

62 C J. p 488 note 46. 

Coutiributioii for improvemeuts 

A cotenant must pay to tenant in 
common, making, with cotenant’s ac¬ 
quiescence, valuable improvements 
which cannot be allotted solely to 
tenant in common because made on 
entire property, a sum equal to the 
proportion of amount of the enhance¬ 
ment, by the improvement, less a fair 
proportionate allowance against ten¬ 
ant in common for use and occupa¬ 
tion.—^Delta Cotton Oil Co. v. Love¬ 
lace, 196 So. 644, 189 Miss. 113. 
Recovery of overpayments 

Where occupying tenant cuts tim¬ 
ber and pays a portion of proceeds of 
sale to one tenant in common, and 
thereafter is held liable to the other 
cotenants for their shares in pro¬ 
ceeds, he can recover excess of 
amount paid over above the propor¬ 
tionate share of the first cotenant.—■ 
Emmons v. Evans, 198 S.W. 900, 178 
Ky. 180. 

43. Ala.—Gordon v. McLemore, 186 
So, 470, 237 Ala. 270. 

Execution of mortgage 

Person executing mortgage on 
two thirds interest in land, wherein 
he claimed remaining third Interest, 
did not become liable to mortgagee 
for two thirds of taxes paid by lat¬ 
ter on foreclosure of mortgage under 
which such share of tax debt became 
part of mortgage debt, in absence of 
claim of deficiency of latter debt.— 
Gordon v. McLemore, supra. 
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tion to which one tenant in common is entitled 
may be limited to a proportionate share of the ben¬ 
efit derived by his cotenants from the expenditures 
for which he is so entitled, if it does not exceed 
the sum expended and where the expenditures 
are made without the consent of the other cotenants, 
or over their objections, his reimbursements for 
such expenditures may be limited to the amount of 
income and profit received by him from the common 
property.^^ 

Where a tenant in common is allowed contribu¬ 
tion for improvements made under the belief that 
he was the sole owner of the land, as discussed 
supra subdivision c of this section, he cannot re¬ 
cover from his cotenants more than their propor¬ 
tionate share of the cost,'^^ and, if the added value 
of the land by reason of the improvements is less 
than the cost, he cannot recover more than their 
proportionate share of the added value.^'^ It has 
also been held that if a tenant in common occu¬ 
pies the common property with the knowledge and 
consent of his cotenants and improves the proper¬ 
ty, he will be entitled to contribution to the extent 
of the increased vendible value of the whole, 
and this rule has been held to apply whether the 
improvement is original or in the nature of re- 
pairs.'^^ So, where a cotenant in remainder im¬ 
proved the property during occupancy by the life 
tenant, the cotenant has been held entitled to con¬ 
tribution in an amount equal to the enhanced value 
of the property as of the date the possessory right 
of the remaindermen came into being.^o How- 
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ever, it has been held that the amount recoverable 
must be based on the expend!ture,5i and that con¬ 
tribution is not based on the market value of im¬ 
provements for which expenditures were made^^ 
or on what they are reasonably worth.^^ 

Interest. A tenant in common, asserting exclu¬ 
sive title in himself, is not entitled to interest on 
payments made when no demand therefor was 
made before the action was brought.^^ 

§ 59. - Affected by Rents and Profits 

Paid, Shared, or Received 

A tenant in common claiming a right to contribu¬ 
tion for expenditures must share the rents and profits 
received from the common property. 

Where a tenant in common claims contribution 
from his cotenants for improvements or other ex¬ 
penditures made by him, he must share with them 
the rents and profits he has received^^ or allow as 
an offset the value of the use of the premises.^^ 
So a tenant in common in sole possession and re¬ 
ceiving the profits of the common property with¬ 
out applying the profits to the making of neces¬ 
sary improvements cannot thereafter assert a right 
of contribution for such item of expense, 57 and 
in this connection it has been held that the im¬ 
provements are to be regarded as paid for pro tanto 
by the rents as they accrue.^^ It has also been 
held that a cotenant in sole possession of the com¬ 
mon property who received all profits therefrom 
is not entitled to contribution for taxes paid,59 
since it would be presumed that he was compensat¬ 
ed for the taxes paid by the use of the property.6<^ 


44. Mich,—^EJighmey v. Thayer, 98 N. 
W. 734, 18'5 Mich. 682, 66 L.R.A. 
915. 

62 C.J. p 488 note 48. 

45. Me.—^Williams v. Coombs, 33 A. 
1073, 88 Me. 183. 

46. Mich.—^Eighmey v. Thayer, 98 
N.W. 734, 135 Mich. 682, 66 L.R.A. 
91'5. 

47. Mich.—Eighmey v. Thayer, su¬ 
pra, 

48. Ky.—Preston v. Preston’s 
Adm’x, 53 'S.W.2d 967, 245 Ky. 662. 

49. Ky.—Preston v. Preston's 
Adm’x, supra. 

50. Ala.—Staples v. Pearson, 169 So. 
488, 230 Ala. 62, 98 A.L R. 8i52. 

Ark.—Kelley v. Acker, 228 •S.W.2d 49, 
■216 Ark. 867. 

51- Conn.—Contaldi v. Errichetti, 64 
A. 211. 79 Conn. 273. 

52. Co-nn.—Contaldi v. Errichetti, 
supra, 

53. Conn.—Contaldi v, Errichetti, 
supra. 


54. Cal—^Willmon v. Koyer, 143 P. 
694, 168 Cal. 369, L.R.A.1915B 961. 

55. Wash.—In re Foster's Estate, 
246 P. fi90, 139 Wash. 224. 

62 C.J. p 488 note 60. 

Allowance on accounting for rents 
and profits see infra § 78. 

56. Tex.—Roberts v. Roberts, 150 S. 
W2d 236, 136 Tex. 255, 136 A.L.R. 
1019. 

Off-set against value of improve¬ 
ments 

Persons having a cotenancy inter¬ 
est in land in dispute with occupants 
thereof are entitled to an accounting 
of rents and profits as an oif-set 
against value of improvements made 
by occupant in good faith without 
notice of cotenants’ claim.—Mizell v. 
Osmon, 189 S W.2d 306, 354 Mo. 321. 

57. Minn,—Hoverson v. Hoverson, 
12 I^.W.2d 601, 216 Minn. 228— 
Kirsch v. Scandia American Bank, 
109 NW. 881, 160 Minn 269. 

58. Va.—^Eaton v. Davis, 182 S.E. 
229, 166 Va. 313—Ruffners v. Lew¬ 
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is’ Executors, 7 Leigh 720, 34 Va. 
720, 30 Am.Dec. 513. 

59. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala, 270. 

Minn —Hoverson v. Hoverson, 12 N 
W.2d 501, 216 Minn 228. 

Absence of request or consent 

A tenant in common who is in sole 
possession of the common property 
and IS the primary beneficiary of pay¬ 
ments made on taxes levied against 
the property cannot impose any ob¬ 
ligation on the property or his coten¬ 
ants without any request for, or con¬ 
sent to, the making of the payment 
by the cotenants.—Gough v. Gough, 
109 ]Sr.E.2d 913, 329 Mass. 634. 
Application of profits 

One tenant in common could not 
have sole possession and receive the 
profits of farm without applying 
them as far as they would go to the 
payment of taxes while asserting a 
right of contribution for such item.— 
Hoverson v. Hoverson, 12 N'.W.2d 501, 
216 Mmn. 228. 

60. Ky.—Engle v. Terrell, 134 S.W. 
2d 980, 281 Ky. 88. 
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A tenant in common in possession who received 
all the rents and profits from the common prop¬ 
erty following the death of his cotenant has been 
held chargeable with interest payments on a note 
which was executed by the cotenants as principal 
and surety.61 

§ 70 . - Lien 

a. In general 

b. For taxes paid 

a. In Greneral 

A tenant in common who Is entitled to contribution 
or proportional reimbursement from his cotenants ordi¬ 
narily Is entitled to an equitable lien therefor on the 
shares of his cotenants. 

Where expenditures by a tenant in common for 
the benefit of the common property are of such a 
character as to entitle him to contribution or pro¬ 
portional reimbursement from his cotenants, he is 
ordinarily regarded as entitled to an equitable lien 
therefor on the shares of his cotenants ;62 but a 
tenant in common is not entitled to a lien for com¬ 
mon expenses on the interests of his cotenants when 
it can neither be ascertained of what the expense 
consists nor to which of several tracts comprising 
the common estate it pertains,®^ A cotenant is 
not entitled to a lien for money paid out for the 
support of his cotenant.®^ 

A claim for contribution does not of itself con¬ 
stitute a lien on the premises but only a right to 
have a lien decreed on a cotenanfs interest for 
the protection of the claim against such coten¬ 
ant.®® A contract by tenants in common to pay 
a cotenant for the expense and labor of procur¬ 
ing their share in the estate, as soon as litigation 
should terminate, has been held not to create a lien 
on property awarded as a result of the litigation.®® 
The right of a tenant in common, who has made 


necessary repairs to the common property, to re¬ 
imbursement out of rents collected does not cre¬ 
ate a lien on the property.®^ In an action between 
tenants in common for an accounting of the pur¬ 
chase price received on the sale of the tract, a ten¬ 
ant who induced the purchaser to make payment 
of the remainder of the funds to him in violation 
of the terms of the contract requiring them to be 
paid to the escrow holder, may not complain of a 
judgment awarding his cotenant a lien on the land 
for the whole amount due him.®® 

Waiver, The lien, if it exists, may be waived,®9 
and cotenants may contract with each other for the 
improvement of the common property and waive 
the rights of lien both for themselves and their sub¬ 
contractors.'^® 

Rights of transferees. Recording laws have no 
application to the equities of tenants in common, 
or to their consequent right to liens.'^^ Where one 
cotenant agreed to pay his proportionate share of 
necessary expenditures, but sold his interest with¬ 
out making payment thereof, his cotenant has a 
lien on the interest conveyed for the amount due 
him.'^2 While a proportionate share of necessary 
expenditures could have been impressed as a lien 
on the noncontributing cotenant^s interest in the 
realty prior to conveyance of such interest to a 
bona fide purchaser for value without notice, on 
failure to do so, the cotenant making the expendi¬ 
ture is merely a creditor of the noncontributing 
cotenant as against a purchaser of the latter's in¬ 
terest.*^® The right of one tenant in common to a 
lien against his cotenant's interest, under a statute 
covering '"all the rights and interests the debtor 
had," passes by his quitclaim and by execution 
sale.*^^ 

Priority, Where a tenant in common has a lien 
for his improvements to the common property, he 


gi. vt.—^Richardson v. Richardson, 
11 A.2d 227, 111 Vt. 140. 

62. Cal.—G-arcia v. Venegas, 235 P. 
2d 89, 106 Cal.App.2d 364—Mercola 
V. Chester, 217 P.2d 32, 97 CahApp. 
2d 140—Conley v. Sharpe, 136 P.2d 
376, 58 Cal.App.2d 145. 

Ky.—Russell V. Hogan, 140 ]S.W.2d 
616, 282 Ky. 764—Mastin v. Mas- 
tin's Adm’r, 60 S.W.2d 77, 243 Ky. 
830. 

iq-eh.—^Fender v. Reed, 12 lNr.W.2d 98, 
143 Neh. 911. 

N.J.—'I>ach V. Weber, 197 A. 417, 123 
N.J.Eq. 303. 

Ohio.—Dietsch v. Long, 43 N.B.2d 
90-6. 72 Ohio APP. 349. 

Tex.—Schluter v. Sell, Civ.App., 194 
S.W.2d 126—Tucker v. Tucker, Civ. 
App., 140 S.W.2d 200—Gray v. Tay¬ 


lor, Civ.App., 138 S.W.2d 891, error 
dismissed, judgment correct. 

62 C.J. p 489 note 63. 

When Hen. attaches 

The lien will he fastened on the 
share of the cotenant whenever the 
cotenant calls for division of the 
property.—^Delta Oil Co. v. Lovelace, 
196 So. 644, 189 Miss. 113. 

63. Tex.—Cotton v. Coit, Civ.App., 
30 S.W. 281, reversed on other 
gro-unds 31 S.W. 1061, 88 Tex. 414. 

64. Tex.—^Branch v. Makeig, 28 S.W. 
1050, 9 Tex.Civ.App. 399. 

65. Ohio.—^Dietsch v. Long, 43 N.E. 
2d 906, 72 Ohio-App. 349. 

66. Tex.—^Hume v. Howard, Civ. 
App., 48 S.W. 202. 
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67* Me.—^Williams v. Coombs, 33 A. 
1073, 88 Me. 183. 

68- Wash.—Bemls v. Meyer, 206 P. 
566, 119 Wash. 699. 

69. Pa.—Westmoreland Guarantee 
Bldg., etc.. Assoc, v. Connor, 65 A. 
1089, 216 Pa. 543. 

70. Pa.—^Westmoreland Guarantee 
Bldg., etc., Assoc, v. Connor, supra, 

71. Iowa,—^Norwood v. Parker, 224 
H.W. 831, 208 Iowa 62. 

72. Ark.—Bowman v. Pettit, 66 S.W. 
780, 68 Ark. 126. 

62 C.J. p 489 note 72. 

73. Ohio.—Dietsch v. Lo-ng, 43 H.E. 
2d 906, 72 Ohio App. 349. 

74- U.S.—Victoria Copper Mining 
Co. V. Rich, Mich., 193 F. 814, 113 
1 C.C.A. 238. 
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can have first payment thereon from the proceeds 
of a sale under a mortgage executed by his coten- 
ant.75 

Enforcement. Where a tenant in common is en¬ 
titled to a lien for his expenditures, it should be 
enforced by a sale of the property,and not by 
directing conveyance of the debtor^s interest on 
default in paymentJ^ 

h. For Taxes Paid 

A tenant in common who has paid the taxes on the 
common property is entitled to an equitable lien to com¬ 
pel contribution. 

In the absence of an agreement to the contrary, 
a tenant in common who has paid the taxes on 
the common property is entitled to an equitable 
lien to compel contributionli3^s been held 
that he may foreclose in equity,and enforce the 
lien against his cotenands grantee and a ten¬ 
ant in common who has paid the taxes can have a 
lien against his cotenants’ title, although he is 
in possession under the belief that he owns the 
-entire estate.82 The right of a tenant in common 
who has paid the taxes to contribution against 
his cotenant does not give him a lien on the lat- 
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ter’s share of a refunded assessment paid on the 
common property while they were partners,^3 and 
it has been held, where a tenant in common who- 
might have had his interest assessed separately 
paid the taxes on the common property, that equi¬ 
ty will not establish a lien for reimbursement.^^ 

Statutory liens. A tenant in common who paid 
the taxes levied against the common property has 
been held not entitled to a statutory lien against 
the property where he has failed to comply with 
all the terms of the statute creating such a lien.^^ 

Remaindennan. Where a remainderman, as 
against his coremaindermen, is entitled to contri¬ 
bution for taxes paid on the property during the 
anterior estate, he has a lien on their title and in¬ 
terest.8 6 

Priority. The lien for contribution for taxes 
paid has been held to have the same priority as 
the taxes and assessments paid, so that such lien 
is superior to a security deed given by the coten- 
ant.87 Where a tenant in common paid all of the 
taxes on the common property with his own funds, 
he has been held to have a superior lien to that 
of a judgment creditor who obtained the judg¬ 
ment subsequent to the time of the tax payments.88 


•75. Ill.—Stenger v. Edwards, 70 Ill. 
631—Gardner v. Diederichs, 41 Ill. 
158. 

Md—^Hogan v. McMalion, 80 A. 
696, 115 Md. 196, Ann,Cas.l912C 
1260. 

•77. Md.—Hogan v. McMalion, supra. 
*78. Miss.—Davidson v. Wallace, 63 
Miss. 475. 

■79. Ga.—Bank of Tupelo v. Collier, 
14 S E 2d 59, 191 Ga. 852—Corpus 
Juris cited iu Collier v. Bank of 
Tupelo, 10 'S.E.2d 62, 66, 190 Ga. 
698, 

Miss.—Connolly v. McLeod, 63 Bo.2d 
845. 

NTeb.—^Pender v. Reed, 12 N.W,2d 98, 
143 NTeb. 911. 

KJ,—Each V. Weber, 197 A. 417, 123 
N.J.Eq. 303. 

R.L—Calcagni v. Cirmo, 14 A.2d 803, 
66 R.I. 408. 

Tex.—Schluter v. Sell, Clv.App., 194 
SW.2d 126 
62 C.J. p 489 note 79. 

Xieu created by con.tract 

Where lender, a tenant in common, 
^advanced money to sister, occupying 
tenant In common, for payment of 
taxes on real estate, believing sister 
was sole owner, but did not file cei^ 
tificate necessary to obtain statutory 
lien, lender had an equitable lien 
created by contract in writing be¬ 
tween the parties, but only to the ex¬ 
tent that such contract was based 
on a valuable and equitable consid¬ 
eration.—Cox SIT. Boulger,. 62 Nr.EI,2d 


913, 78 Ohio App. 527, motion denied 
65 NE.2d 95. 

Subrogation 

(1) A tenant in common who paid 
taxes and assessments on realty 
owned in common was “subrogated" 
to the rights of the county and state 
and acquired an “equitable lien" 
against cotenant's interest in the 
realty which he was entitled to fore¬ 
close for the recovery of portion of 
such payments chargeable to coten¬ 
ant’s interest.—^Robinson v. Robin¬ 
son, 126 P,2d 1090, 14 Wash 2d 98. 

(2) Where equitable lien arising 
out of the payment by one tenant in 
common of taxes and assessments 
against the realty owned in common 
had attached prior to entry of order 
of probate court awarding an un¬ 
divided one-half Interest in the realty 
to cotenant’s widow m lieu of home¬ 
stead, such lien was not discharged 
by the order.—Robinson v. Robinson, 
supra. 

Antecedent existence 

The equitable lien of cotenant to 
enforce reimbursement for taxes ex¬ 
pended to protect property has an 
antecedent existence as against par¬ 
ties and their privies with notice to 
extent that such lien is not regarded 
as lien created by equitable proceed¬ 
ings brought for its enforcement— 
Collier v. Bank of Tupelo, 10 S.E.2d 
62, 190 Ga. 698. 

80, Wash,—'Stone v. Marshall, 100 

P, 858, 62 Wash. 276. 
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81. Kan—Young v. Bigger, 84 P. 
747, 73 Kan. 146. 

XCeirs 

Where one of two coSwners of fu¬ 
ture estate in realty which was prac¬ 
tically nonproductive of income paid 
taxes thereon during life of life ten¬ 
ant in order to prevent the realty 
from being sold for payment of the 
tax, he had an equitable lien on the 
interest of the other coQwner for half 
of the tax, and where she did not pay 
her half, the lien, on her death intes¬ 
tate, followed her interest in the real¬ 
ty and attached to the undivided in¬ 
terests of her children therein as her 
heirs.—Calcagni v. Cirmo, 14 A.2d 
803, 66 R.I. 408. 

82. U.S.—^Victoria Copper Mining 
Co. V. Rich, Mich., 193 P. 314, 113 
C.C.A. 238. 

62 C.J. p 490 note 82. 

83. N.Y.—Clark v. Platt, 68 N.Y.S. 
361, 39 AppDiv. 670. 

84. Me.—^Preston v. Wright, 17 A. 
128, 81 Me. 306, 10 Am.S.R. 267. 

85. Ohio.—Cox V. Boulger, 62 N.E 2d 
913, 78 Ohio App. 627, motion de¬ 
nied 66 Nr.E-.2d 95. 

86. N.J.—Thiele v. Thiele, 40 A. 446, 
67 N.J.Eq. 98. 

62 C.J. p 490 note 86, 

87. Ga.—^Bank of Tupelo v. Collier, 
14 S.E 2d 69, 191 Ga, 852. 

88. Neb.—^Pender v. Reed, 12 N.W. 
2d 98, 143 Neb. 911. 
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a. AGREEMENTS AND CONVEYANCES BETWEEN COTENANTS 


§ 71. Agreements 

Coten*nts may deal with each other as adverse 
parties with respect to the common property and enter 
into agreements with each other as to the disposition, 
use, and income of the property, and their agreements 
will be binding on them, their heirs, personal repre¬ 
sentatives, and assigns. 

Ordinarily one tenant in common may deal with 
a cotenant with respect to the common property, 
so that tenants in common may contract with each 
other concerning the disposition of the common 


property,^0 or concerning its use and the disposal 
of the income therefrom,and. one cotenant may 
mortgage his undivided interest to another tenant 
in common.92 Agreements entered into by ten¬ 
ants in common are as binding between them, their 
heirs, personal representatives, and assigns, as if 
between strangers, ^3 if they do not otherwise con¬ 
flict with the relationship of tenancy in common,^^ 
and the rights of the respective parties, which are 
dependent on a construction of the terms of the 
agreement,are held to be enforceable either at 


89. Ill—^Pure Oil Co. v. Byrnes, 57 

Nr.E.2d 856, 388 Ill. 26. 

90- Isr.D. —Stevahn v. Meidinger, 57 

Nr.W.2d 1. 

Meeting of minds 

Where there was a series of offers 
and counter offers between plaintiff 
and defendant to either buy or sell 
the interest of the other in certain 
property, which the parties owned 
in common, and it was apparent that 
plaintiff's acceptance of defendant's 
offer to buy was at a figure in excess 
of the amount defendant intended to 
offer, there was no meeting of the 
minds and no binding contract.— 
iSchuehle v. Schuehle, 152 P.2d 608, 21 
Wash.2d 609. 

Property included 

Wliere plaintiffs and defendant 
were tenants in common of several 
different tracts of land, and defend¬ 
ant proposed an agreement to dispose 
of common tenancy of all property 
except two small lots, and plaintiffs' 
counsel, when he accepted proposal, 
did not know that plaintiffs and de¬ 
fendant owned these two lots as ten¬ 
ants in common, and no mention of 
these two lots were made until com¬ 
mencement of reference, when plain¬ 
tiffs' co-unsel amended pleadings to 
include these lots, agreement did not 
include two lots in question.—Kable 
V. Simmons, 60 'S.E 2d 79, 217 S C. 
161. 

91. Va.—Harman v. Moss, 86 S.B. 

Ill, 117 V8L 676. 

62 C.J. p 490 note 87. 

Agreements: 

As to: 

Exclusive possession see supra § 
25. 

Lien for rent see supra § 49. 

For compensation for services see 
supra § 68. 

To pay rent see supra § 46. 
Rendition of personal service 

A joint owner of oil and gas leases 
may accept employment from other 
owners holding jointly with him to 
render a personal service for the ben¬ 
efit of their joint holdings.—Greene 
V. Condor Petroleum Co., 140 S.W.2d 
844, 136 Tex. 215. 


92. Or—^Webster v. Rogers, 171 P. 
197, 87 Or. 547. 

Tenn—Hall v. McReynolds, 181 S.W 
2d 761, 181 Tenn. 515. 

Right to purchase at a foreclosure 
sale see supra § 60. 

93- Cal—Dabney-Johnston Oil Cor¬ 
poration V. Walden, 52 P.2d 237, 4 
Cal.2d 637. 

62 C J. p 490 note 88. 

Enforceable against grantee 

An agreement between cotenants 
may be enforceable against the gran¬ 
tee of one of them.—^Dabney-John- 
ston Oil Corporation v, Walden, su¬ 
pra—62 C.J. p 490 note 88 [a]. 

Agreement not testamentary in char¬ 
acter 

Where written agreement provided 
that owner of undivided one-half in¬ 
terest in certain described realty 
would sell such realty to coowner, 
agreement to be effective when owner 
ceased to operate a particular busi¬ 
ness or died, and codwner executed 
similar agreement providing that he 
would sell his one-half interest in 
described realty to owner to be effec¬ 
tive w'henever owner should cease to 
operate particular business or died, 
language of contracts applicable to 
contingency of death had no effect 
except to postpone final execution of 
irrevocable obligations assumed by 
owner until after his death, and such 
provision was not testamentary in 
character hut contract would be bind¬ 
ing on owner's testamentary trustees 
and heirs at law —Duemer v. Duemer, 
88 Nr.B2d 603, 86 Ohio App. 192. 

Impossibility 

Where owners of one-sixteenth in¬ 
terest in oil lease promised co^wnei^s 
to contribute one hundred dollars per 
month towards operation expenses, 
but stipulated that obligation would 
continue until such times as parties 
might mutually agree to vary or 
change amount, the contract was not 
enforceable against promisors' as¬ 
signee where deaths of the promisees 
rendered it Impossible for them mu¬ 
tually to agree with the promisors 
to a continuation of the executory 
contin-ct,-—Gray v. Taylor, Tex.Civ. 
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App, 138 S.W.2d 891, error dismissed, 
judgment correct. 

Effect of breach 

Where one cotenant breached 
agreement as to one provision there¬ 
in, the whole agreement has no bind¬ 
ing effect on the other cotenants — 
Drachenberg v Drachenberg, 58 A.2d 
861. 142 N.J.Eq 127. 

Cotenant bound by ratification 

Where expense incurred by coten¬ 
ants of mineral rights in producing 
oil from land was represented by the 
five-sixths of oil that lessee retained 
from total production under oil and 
gas lease in which one of the coten¬ 
ants did not sign, nonconsenting co- 
tenant, by ratifying the lease, agreed 
that amount of oil retained by les¬ 
see from total production represent¬ 
ed a fair charge for expense of bring¬ 
ing the oil to the surface.—Little 
V. Mountain View Dames, 217 P. 
2d 416, 35 Cal.2d 232. 

94. Ky.—Truesdell v. White, 13 
Bush 616. 

62 C.J. p 491 note 89. 

95. Mass.—Ho-wland v. Stowe, 194 
NT.E 888, 290 Mass. 142. 

N.Y.—McLean v. McLean, 96 K.T. 
652. 

Oonstructlou of agrreemeuts as to par¬ 
ticular matters 

(1) Advancement of funds and ar¬ 
rangement for improvement of the 
common property. 

Pa.—Puller v. Springer, Com.Pl., 62 
Lanc.L.Rev. 179. 

Wash.—Robinson v. Robinson, 126 
P.2d 1090, 14 Wash 2d 98. 

(2) Development of mineral-bear¬ 
ing property and the sale of the prod¬ 
uct thereof.—Greene v. Condor Pe¬ 
troleum Co., 140 S.W.2d 844, 136 'lisx. 
216. 

(3) Mutual promises to convey to 
the coQwner on the happening of stat¬ 
ed contingencies.—Duemer v. Due¬ 
mer, 88 ]Sr.E.2d 603, 86 Ohio App. 192. 

(4) Grant of a preferred option 
to purchase. 

Pa.—In re Romig's Estate, 93 A2d 
884, 172 Pa.Super. 334. 

Tex,—Texas Co. v. Graf, Civ.App., 
1 221 S.W. 2d 865, error refused. 
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law or in equity, for purposes of offense or de¬ 
fense.^® 

In transactions of sale of their interests, coten¬ 
ants do not stand in a relationship of mutual trust 
and confidence toward each other, but deal as ad¬ 
verse parties,®^ and, although false representations 
and deceit may be cause to cancel an assignment, 
in the absence of fraud in the transaction, one co- 
tenant is not liable to the other for profits made 
by a resale,^ ^ but he may become liable when he 
has assumed to act in a fiduciary capacity,^ Where 
the relationship of landlord and tenant is created 
by agreement between the owners of the fee as ten¬ 
ants in common, and the one holding as tenant 
holds over after expiration of the lease, he occupies 
the premises as a tenant and not as codwner;- 
but if the tenant in possession, prior to expiration 
of the term of the lease, gives written notice to his 
lessors that at the end thereof he will not continue 
to occupy the premises as a lessee but only as a 
tenant in common, the lessee does not, by remain- 
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ing in possession after the term, effect an implied 
renewal of the lease, provided his cotenants are 
not excluded.^ 

§ 72. Conveyances 

One tenant in common may legally convey or lease 
his respective interest in the common property to his 
cotenant, and this may be done by the ordinary mode 
of conveyance. 

One tenant in common may legally convey^ or 
leased his respective interest in the common prop¬ 
erty to his cotenant, and this may be done by the 
ordinary mode of conveyance.^ If the intention 
is to convey a fee, words of inheritance or perpetui¬ 
ty must be usedJ A transfer of the title of prop¬ 
erty owned by tenants in common to one of them, 
in consideration of his paying into the common 
fund the price thereof, is a sale.^ A tenant in com¬ 
mon, by inserting a provision for reversion in a 
conveyance of the property to his cotenant, can¬ 
not cause more than his original interest to re¬ 
vert back.^ Under a statute which provides that 


(5) Payment of taxes, mortgages, 
and other expenses with contribution 
thereto. 

Mass.—Titus V. Terkelsen, 18 Isr.E 2d 
444, 302 Mass. 84. 

IST.T —^Vlacancich v. Kenny, 2 N* E.2d 
527, 271 NT.T. 164. 

Tex.—Gray v. Taylor, Civ.App., 138 
S.W.2d 891, error dismissed, judg¬ 
ment correct. 

Survivorship 

Contract between, tenants in com¬ 
mon of realty must contain language 
sufficient presently to convey or re¬ 
lease the respective interests of co- 
tenants on which the survivorship is 
predicated in order to annex to the 
tenancy in common the right of sur¬ 
vivorship.—^Fope V. Burgess, 53 S.E. 
2d 159, 230 NT.C. 323. 

96. Iowa.—Parker v. Parker, 135 N. 
W. 71, 165 Iowa 65. 

62 C.J. p 491 note 90. 

97. NP—Stevahn v. Meidinger, 67 
lSr.W.2d 1. 

€2 C.J. p 491 note 91. 

Consultatioii with cotenaxLts 

In absence of prohibitory provi¬ 
sions in instrument creating the ten¬ 
ancy, one cotenant can purchase 
share of another just as he would 
buy property from a stranger and 
need not consult the other cotenants 
in connection with such transactio-n. 
—»Stevahn v. Meidinger, supra. 

98. Colo.—^Hanson v. Chamberlin, 
233 P. 830, 76 Colo 662. 

99. Nr.T.—^Klein v. Waltman, 188 N. 
Y,&. 331. 

1. Cal.—Shaw v. Shaw, 117 P. 1048, 
160 Cal. 733. 

9. Cal.—^VuCinich v. Gordon, 124 P. 
2d 868, 61 Cal.App.2d 434. 


3. Pa.—Peterson v. McNeely, 189 A. 
765, 125 Pa Super. 55. 

PresTimptioii, 

In determining whether tenant in 
common created renewal of lease by 
remaining on property after expira¬ 
tion of term court would assume that 
it was desirable that property be oc¬ 
cupied and cared for.—^Peterson v. 
McNeely, supra. 

4. Tex.—Chestnut v. Casner, Civ. 
App , 42 S.W.2d 175. 

Acquisition of all outstanding in¬ 
terests by one tenant in common as 
terminating tenancy in common see 
supra § 13. 

Absolute conveyances 

A series of transactions "between 
cotenants whereby a tenant in com¬ 
mon, acting individually, conveyed 
his separate interest to a cotenant 
and then, acting as guardian for two 
cotenants, deeded their interests to 
the same grantee-cotenant was held 
to constitute absolute conveyances 
and not a ‘‘voluntary partition” 
among the cotenants.—^Tamie v. Will- 
mott, 88 P.2d 325, 184 Okl. 382. 
Divestment of interest 

Where owner of undivided one- 
fifth interest in farm lands and town 
residence by conveyance to one coten¬ 
ant divested himself of all interest in 
the farm land, he was entitled to no 
interest in the income derived there¬ 
from, and grantee of his Interest in 
the town residence was not entitled 
to have such income, the farm lands 
or the proceeds thereof considered in 
determining the equities as between 
grantee and cotenants relative to in¬ 
terest. taxes, repairs and insurance 
on town residence paid out of income 
derived from farm lands.—^Dletsch v. 
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Long. 43 N.B.2d 906, 72 Ohio App 
349. 

5. U.S.—Crile v. Commissioner of 
Internal Revenue, C.C.A., 65 F.2d 
804, certiorari denied 53 S.Ct. 7, 
287 TJ.S. 600, 77 L.Ed. 523. 

6. Pa.—McClure v. McClure, 1 Phila. 
117, 7 Leg.Int. 195. 

62 C.J. p 490 note 87 [c], [d]. 

]aelatiou back iu time 

A deed whereby one cotenant con¬ 
veyed his interest to his cotenants 
was held not to relate back to the 
time of execution of a prior deed 
which was invalid, due to absence of 
title m the grantor, on the ground 
that the prior deed contained no 
statement or words indicating an in¬ 
tention to include therein after-ac¬ 
quired property.—^Holden v. Dahl- 
berg, Civ.App., 228 'S.W.2d 889, af¬ 
firmed Dahlberg v. Holden, 238 S.W. 
2d 699, 150 Tex. 179. 

7- Mo.—Rector v. Waugh, 17 Mo. 13, 
67 AmP. 261. 

XustTumeut held ineffective as con- 
veyaace 

Instrument executed by tenants in 
common of realty, referred to as a 
conveyance, but merely stating in¬ 
tention of parties that survivor 
should have the realty on the death 
of either, without using any language 
which might be regarded as trans¬ 
ferring a present interest in realty, 
was ineffective to vest title in sur¬ 
vivor on death of cotenant.—^Pope v. 
Burgess. 63 S.E.2d 159, 230 K.C. 323. 

8. Tex.—State v. Country Club, Civ. 
App., 173 S.W. 570. 

9. Iowa.—^Boley v. Boley, 220 N.W. 
121, 206 Iowa 1394. 
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§§ 72-75 TENANCY IN COMMON 


a vendor has no equitable lien for the purchase 
money of land sold, a cotenant, who conveys his 
undivided interest to another cotenant in consid¬ 
eration of the grantee’s promise to pay him a cer¬ 


tain proportion of the proceeds when the land 
should be sold, has no lien on, or interest in, the 
land or the proceeds, either at law or in equity, 
but merely the obligation of the grantee.^^ 


H. ESTOPPEL BETWEEN COTENANTS 


§73. In General 

The doctrine of estoppel may be applicable in ac¬ 
tions between cotenants. 

The doctrine of estoppel may, in a proper case, 
be invoked in an action between tenants in com- 
mon.ii 

§ 74. To Assert Title 

A tenant in common is not estopped to assert title 
to his interest by knowingly permitting a cotenant, with¬ 
out objection, to make valuable improvements on the 
common property. 

A tenant in common is not estopped to assert ti¬ 
tle to his undivided interest by knowingly permitting 
a cotenant, without objection, to make valuable im¬ 
provements on the common property,but the 
rule is otherwise if he does so with knowledge 
that the cotenant holds the land adversely and claims 
to be the sole owner.^3 

§ 75. As to Common Title 

A tenant in common Is estopped to assail the title 
under which he claims as a cotenant; but, where he is 
in possession under a title other than that of cotenancy, 
he is not estopped to set up an adverse possession or 
claim based on such other title. 

A tenant in common must act consistently with 
respect to the title under which he claims^^ and 


cannot assail that title,^^ nor can he litigate his 
own right of possession of the common property, 
against his cotenant therein, while holding posses¬ 
sion under a contract from such cotenant but, 
if a conveyance does not in reality create a ten¬ 
ancy in common, although it apparently does so, 
a person claiming thereunder may litigate his own 
rights as against his apparent cotenant.!*^ A ten¬ 
ant in common may, by operation of estoppel by 
record and laches, be estopped to deny the interest 
of his cotenant in the common property,^^ and, 
if a tenant in common claims ouster of his coten¬ 
ants, he cannot afterward, in a suit between 
the same parties claim his original interest as 
tenant in common.^^ On the other hand, a ten¬ 
ant in common, in possession under a title other 
than that of cotenancy, is not estopped to set up 
an adverse possession or claim based on such other 
title,20 as where he acquired title to the whole 
after his entry,^! ^nd, under such circumstances, 
the mere purchase of a title of an alleged coten¬ 
ant, to quiet title, does not work an estoppel.22 A 
cotenant is not estopped to bring a suit to cancel 
as a cloud on his title the claims of a cotenant who 
has purchased a tax title on the common property, 
where he has not performed a single act of estop¬ 
pel by representation or concealment or by any 
act or language on his part.23 


10- Ga.—Green v. Hall, 108 S.B. 42, 
151 Ga. 728. 

11- Idaho.—Washing-ton County Irr. 
Dlst. V. Talboy, 43 P 2d 943, 55 
Idaho 382. 

Estoppel to assert that purchase of 
tax title was for benefit of all see 
supra § 59. 

Biverslo]]. of watewi 

In irrigation district's action 
against cobwner for diversion of un¬ 
used waters from reservoir, coiiwner 
was held estopped to set up provi¬ 
sion of contract that waters reserved 
to district's grantors should be ap¬ 
purtenant to lands and to be used 
only for irrigation of lands and do¬ 
mestic and stock use thereon, where 
co^iwner took same water and dis¬ 
tributed it to its water users outside 


of district.—Washington County Irr. 
Dlst. V. Talboy, supra, 

12. Ga~Owen v. Miller, 76 S.E.2d 
772, 209 Ga. 876-—Warner v. Hill, 
112 (S.E. 478, 153 Ga. 510. 

13. Ga.—Owen v. Miller, 76 S.E.2d 
772, 209 Ga. 876—Warner v. Hill, 
112 S E. 478, 153 Ga. 510. 

14. Tex.—Powers v. Minor, 26 S.W. 
1071, 87 Tex. 83. 

62 C.J. p 491 note 1. 

15- ISr.T.— Pleischer v. Terker, 181 N. 

E. 14, 269 N.Y. 60. 

62 C.J. p 491 note 2. 

16. Ark.—^Hershey v. Clark, 27 Ark. 
627. 

NT.T.—Jackson v. Creal, 13 Johns. 
116. 

17- Cal.—Tully v. Tully, 12 P. 246, 
71 Cal, 338. 


18. N C.—^Hardy ’v. Mayo, 31 S.E 2d 
748, 224 N.C. 558. 

18. Pa.—Gregg v. Blackmore, 10 
Watts 192, 

20- La.—Sun Oil Co. v. Smith, 43 So. 

2d 148, 216 La. 27. 

62 C.J. p 492 note 6. 

Adverse possession by cotenant see 
supra §§ 37-42. 

21. Mich.—Chamberlain v. Ahrens, 
20 NT.W. 814, 66 Mich. Ill, 

N.M.*—ISTeher v. Armijo, 54 P. 236, 9 
K.M. 326. 

22. Tex.—^Naylor v. Poster, 99 S.W. 
114, 44 Tex.Civ.App. 699. 

62 C.J. p 492 note 8. 

23. Miss.—Smith v. Smith, 62 So.2d 
1, 211 Miss. 481, 
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TENANCY IN COMMON § 76 


I. lUEMEDEES 


§ 76. Right to, and Nature and Form of, Rem- 

edy in General 

Generally, a tenant in common may avail himself 
of such remedies against his cotenants as are afforded 
by the common law or by statute, and he may proceed 
in equity if he is entirely without remedy at law, or 
if the remedy at law Is not adequate, complete, and 
certain. 

Generally, a tenant in common may avail himself 
of such remedies against his cotenants as are af¬ 
forded by the common law^^ or by statute,25 and 
he may maintain suit against one or more coten¬ 
ants severally liable to him on the same obligation.26 
In accordance with general rules, unless it is oth¬ 
erwise provided by statute, courts of equity will 
not take jurisdiction of controversies between ten¬ 
ants in common where plaintiff can have a certain, 
complete, and adequate remedy at law.27 On the 
other hand, if plaintiff is entirely without remedy 
at law,28 or if the remedy at law is not ade¬ 
quate, complete, and certain,29 a court of equity 
has jurisdiction of controversies between tenants 
in common. This principle has been applied, 
where redress in courts of law would give rise to 


a burdensome multiplicity of suits,or the dam¬ 
age complained of is in its nature a continuing one 
and each act or dispute will afford ground for 
a separate action, although the damage may be 
minute,21 or where the several interests of the 
tenants in common have become complicated and 
cannot be definitely ascertained and set apart at 

law.22 

Equity has, among other instances, entertained 
jurisdiction of an action between tenants in com¬ 
mon for specific enforcement of contracts of 
an action for determination of the amount of a co- 
tenant’s unpaid indebtedness and foreclosure of a 
lien therefor of an action to have a coten¬ 
ant who has purchased an outstanding title de¬ 
clared to hold such title in trust for plaintiffs to 
the extent of their interest in the premises ;25 of 
an action asking that a purchase by one cotenant 
of the common property at a foreclosure sale, un¬ 
der agreement that each other cotenant should 
have time to redeem, should inure to their benefit 
on their contributing their proportion ;2 6 and of 


24. Alaska.—Pilgrim v. Grant, 9 
Alaska 17. 

Account not complicated 

An action at law by one cotenant 
ag-amst another will lie where the 
account is not complicated and in¬ 
volved.—Campo V. Grunewald, 72 IST. 
E. 2d 56, 331 Ill.App. 21. 

Damag'es for loss of use 

Where there was no showing that 
tenant in common who was ousted by 
other tenant co-uld not regain com¬ 
mon possession of the premises and 
no showing that ouster was perma- 1 
nent, damages for loss of use afford¬ 
ed ousted tenant adequate relief.— 
Zaslow V. Kroenert, 176 P.2d 1, 29 
Cal.2d 541, followed in 176 P.2d 8, 29 
Cal.2d 878. 

25. N.Y.—In re Levy’s Estate, 8 N. 

Y.S.2d 868, 169 Misc. 785. 
CondemnatloiL award 

Where land was condemned by 
city, and entire award was paid to 
one tenant in common, remedy of 
other tenants in common was gov¬ 
erned by statute under which con¬ 
demnation was had, rather than by 
administrative code of city,—In re 
Levy’s Estate, supra. 

20. Alaska.--Pilgrim v. Grant, 9 
Alaska 17, 

27. tr.S.—^P. J. McGowan & Sons v. 
Enquist, C.C.A.Or., 15 P.2d 192. 

62 C.J. p 492 note 11. 

28. Ala.-^Jo!(ins v. Johns, 9 So. 419, 
93 Ala. 2'39. 

62 C.J. P 492' no4e 12. 

86 C.J. S.—30 


29. Alaska.— Corpus Juris cited, in. 

Pilgrim v. Grant, 9 Alaska. 17, 27. 
Ga.—Fountain v, Davis, 29 S.E.2d 798, 
71 Ga.App. 1. 

62 C.J. p 492 note 13. 

Exigencies of case 

If cotenants desire to keep the 
common property, court of equity 
will adapt its methods to the exi¬ 
gencies of the case in order to pro¬ 
tect the interests of the parties.— 
Coo'k V. Hollyday, 45 A.2d 768, 186 
42—^Meyers v. East End Loan & 1 
Savings Ass’n, 116 A. 453, 139 Md. 
607. 

Exercise of equity of redomptioxL 

Cotenants of equity of redemption 
could properly file a bill in equity 
to exercise equity of redemption in 
mortgage executed by deceased mort¬ 
gagor under whom they claimed, and 
mortgago-r’s widow who claimed a 
life estate In mortgage realty, and 
other heirs were properly made de¬ 
fendants.—^Bam V. Howell, 25 So.2d 
167, 247 Al8L 514. 

30. Mass.—^May v. Parker, 12 Pick. 
34, 22 Am.D. 393. 

31. Mass.—^May v. Parker, supra. 

32. Ga.—Smith v. King, 60 Ga. 192. 

33. Pa.—In re Coates Street, 2 
Ashm. 12. 

62 C.Jt P 492 note 18. 

34- Okl—^Miller v. Wentz, 149 P.2d 
778, 194 Okl. 280. 

Sale of entire Interest 

Where two owners of one-quarter 
I undivided interests in land pledged 
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their interests to owner of the other 
one-half interest to secure an indebt¬ 
edness, and one one-quarter interest 
owner purported to convey the whole 
title to the one-half interest owner, 
in action by one-half interest owner 
against other one-quarter interest 
owner to determine amount of unpaid 
indebtedness and to foreclo'se the lien 
under the pledge agreement, court 
properly required sale of entire un¬ 
divided one-half interest of one-quar¬ 
ter interest owners, to- protect inter¬ 
est of defendant.—^Miller v. Wentz, 
supra. 

35. Colo.—Mills V. Hart, 52 P. 680, 
24 Colo. 605, 65 Am.S.R. 241. 

62 C.J. p 492 note 19. 

Complaint held sufadent 
Complaint which alleged that fa¬ 
ther and son purchased land as ten¬ 
ants in common, that father paid 
one-half purchase price in cash, that 
son agreed to pay deed of trust exe¬ 
cuted for remaining one-half of pur¬ 
chase price, and that son procured 
sale of land under foreclosure, while 
father was insane, and took title 
from purchaser at such sale on exe¬ 
cution of deed of trust for sale price, 
and thereafter held land to exclusion 
of father, stated cause of action to 
set aside foreclosure sale and deed, 
and to have son declared to hold one- 
half interest in land in trust for fa¬ 
ther.—Sutton V. Sutton, 190 S.E. 718, 
211 N.C. 472. 

38. Ala.—Caldwell v. Caldwell, 65 
So. 615, 173 Ala. 216. 

62 C.J. P 492 note 20. 



§§ 76-77 TENANCY IN COMMON 

an action to impress a trust on the common property 
in plaintiff’s favor against a cotenant and a third 
person who purchased it on a foreclosure of a mort- 
gage.37 

Equity may also take jurisdiction of an action 
to set aside a tax title acquired by a co-tenant, 
or to redeem property purchased by a cotenant at 
a tax sale;2^ of an action against the wife of a 
cotenant who purchased the common property at 
a tax sale for a decree declaring that defendant 
holds in trust one-half interest in the land for 
plaintiff and for a conveyance of such interest 
of an action to have plaintiff declared owner of 
one-half interest in land and for an accounting 
against a cotenant who delayed payment of inter¬ 
est on a mortgage thereon imtil it was foreclosed 
and procured his son to redeem from the sale for 
his benefit of an action to confirm a sale by 

one cotenant of the common property and obtain 
a decree against his cotenant and the purchaser 
for plaintiff’s share of the purchase price ^^d 
of an action against the executor of a deceased 
cotenant who asserts an adverse claim to the whole 
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property and who is insolvent and threatening to 
sell the property to establish the respective inter¬ 
ests of plaintiffs in the property and for an ac¬ 
counting and for a receiver to take charge of the 
property and sell it.^^ 

On the other hand, one tenant in common can¬ 
not maintain against a cotenant an equitable pro¬ 
ceeding having for its purpose the complete oust¬ 
ing of the latter from the possession of the land 
held in common, and from all participation in the 
profits thereof.^^ Statutes providing that a court 
of equity may hear and determine in equity all 
disputes between tenants in common where there 
is no adequate remedy at law confer jurisdiction 
only where the relationship actually exists. It is 
not sufficient that the parties intended to become 

tenants in common.^ 5 

§ 77. Account or Accounting 

The remedy of accounting is available to tenants In- 
common, and in such a proceeding, the procedural rules 
In suits for accounting generally obtain. 

As a general rule, the remedy of accounting is 
available to tenants in common,^® but the statutory 


Severa-ble riffla-b 

Where one tenant in common re¬ 
deemed realty after foreclosure of 
mortgage, each tenant in common had 
a severable right and could maintain 
a separate suit to recover his share, 
although there -was such community 
of interest as would enable them all 
to join in one suit.—Ruffin v. Crowell, 
46 So.2d 218, 253 Ala. 653. 

37. K.Y.—Rider v. Phillips, 178 NT 

T.S. 142, 109 Misc. 48. 

62 C.X p 493 note 21. 

38, La.—Robertson v. Grigsby, App., 

41 So.2d 860. 

Xtaches 

(1) Where land was owned by 
plaintiff and defendant, defendant’s 
action in 1931 in telling plaintiff that 
both had lost their land had effect 
of misleading plaintiff, and as a mat¬ 
ter of equity plaintiff could not be 
charged with laches in not making 
further inquiry with respect to the 
taxes due on the property which he 
believed both had lost, whereas de¬ 
fendant had acquired the property at 
tax sale.-—^Robertson v. Grigsby, su¬ 
pra. 

(2) Where third person, who ac¬ 
quired tax title to land occupied by 
one coQwner, did not acquire title in 
good faith, and then sold land to co- 
owner’s wife, and other cotiwners 
were led to believe that codwner who 
occupied land had bought property at 
tax sale to clear title and was still 
holding for them, no rights of third 
persons were affected by delay of 
other CO owners in bringing action to 


annul tax deeds, hence, they were not 
guilty of laches.—^Bnsminger v. 
Vampran, La.App., 15 So.2d 161. 
Svidence 

In suit to set aside tax sale of land 
in which plaintiff owned an undivided 
interest and a conveyance thereof by 
tax sale purchaser to defendant who 
also owned undivided interest in it, 
wherein plaintiff introduced evidence 
tending to establish that defendant 
furnished money for purchase at tax 
sale, and paid no consideration to 
the tax sale purchaser for the con¬ 
veyance to- the defendant, defendant 
had burden of proving genuineness of 
the tax sale and conveyance to de¬ 
fendant; defendant's evidence was 
held insufficient to overcome pre¬ 
sumption created by plaintiff’s plead¬ 
ings and evidence that the transac¬ 
tions were not genuine.—Chelette v. 
Chelette, La,App., 6 So.2d 663. 

39. Tenn.--JState v. Allen, 181 S.W. 

2d 375, 27 Tenn.App. 357. 
^limitations 

The statute imposing a three-year 
limitation on suits to invalidate a 
tax title to land has no application to 
a suit by one cotenant to redeem 
property purchased by another coten¬ 
ant at tax sale.—State v. Allen, su¬ 
pra. 

Tender 

Where husband of one tenant in 
common purchased common property 
at tax sale, it was unnecessary for 
other tenant in common to tendelr 
with bill to redeem entire amount 
of purchase price with interest, pen¬ 

466 


alties, costs, etc., as long as he ten¬ 
dered his proportionate part thereof 
—State V. Allen, supra. 

Bill held demurrable 
Ala.—Jones v. Jones, 162 So. 113, 230 
Ala. 465. 

Evidence held not -fco establish such 
ill feeling between parties as would 
deprive complainant tenant in com¬ 
mon of benefit of rule that a pur¬ 
chase of property by one cotenant at 
a tax sale inures to benefit of all.— 
State V. Allen, 181 S.W.2d 375, 27 
Tenn App. 367. 

40. isr.j. —^Rgan V. Egan, 131 A. 129, 
98 N.J.Eq. 487. 

62 C.J. p 493 note 22. 

41. Ill.—Cohen v. Friedman, 102 N. 
E, 815, 259 Ill. 416. 

62 C.J. p 493 note 23. 

42. Va,—Pollard v. Coleman, 4 Call 
245, 8 Va, 245. 

62 C.J. p 493 note 24. 

43. Ga.—Coppedge v. Coppedge, 87 
S.E. 392, 144 Ga. 466. 

44. Ga.—Thompson v. Sanders, 39 
S.E. 419, 113 Ga. 1024. 

62 C.J. p 493 note 26. 

45. Mass.—^Plagg v. Mann, 14 Pick. 
467. 

46- Ga.—Thigpen v. Aldred, 165 S.E. 
27, 175 Ga. 120. 

Md.—Paradise Amusement Co. v. 

Hollyday, 67 A.2d 308, 190 Md. 48 
Okl.—Ludey v. Pure Oil Co., 11 P.2d 
102, 157 Okl. 1. 

Tex.—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 67, 140 A.L.R. 1164 
—Burton v. Williams, Civ.App., 196 
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action o£ account, it has been held, is seldom used 
in controversies between tenants in common.^7 
In a proper case a tenant in common may main¬ 
tain a suit for an accounting and allowance of sums 
paid out by him on behalf of the common prop¬ 
erty,and in such suit, all sums for which defend¬ 
ant can properly be held to account to plaintiff 
as well as sums defendant is entitled to receive 
from plaintiff because of alleged conversion of cer¬ 
tain property may be determined and allowed.^^ 
In accounting actions between cotenants, the gen¬ 
eral procedural rules in suits for accounting ob- 
tam,S0 and plaintiff has the burden to establish his 
right to recover by a preponderance of the evi- 
dence.^^ In an action on an account annexed by 
a tenant in common against a cotenant for ex¬ 
penses paid by plaintiff, in which defendant filed 
a declaration in set-off for reimbursement of mort¬ 
gage interest payments and taxes paid by defendant, 
the auditor to whom the case was referred and the 
judge have the power to determine the shares in 
which the parties should contribute to payments 
for taxes and for interest and principal of the mort- 
gage.^2 In an equitable accounting between ten¬ 
ants in common, where one tenant in common was 
found to be indebted to the other in a fixed sum, 
the court may award a lien for such sum on the in- 


TENANCY IN COMMON §§ 77-78 

terest of the debtor in the property subject to the 

tenancy. 5 3 

I 78. - For Rents and Profits or for Use 

and Occupation 

a. Right to maintain 

b. Conditions precedent and defenses 

c. Limitations and laches 
d- Parties 

e. Pleading 

f. Evidence 

g. Trial 

h. Amount recoverable 

a. Right to Maintain 

(1) In general 

(2) Actions in equity 

(1) In General 

At common law, no action of account, or any action 
at law, could be maintained by one tenant in common 
against his cotenant for taking more than his Just share 
unless he had in fact constituted him bailiff of his part, 
but this rule has been changed by various statutes per¬ 
mitting a tenant in common to recover his proportion 
of rents and profits from a cotenant in possession. 

At common law the appropriate remedy by a ten¬ 
ant in Common against his cotenant who had se¬ 
cured more than his just share or proportion was 
an action of account against him as his bailiff if 


S.W.2d 246, error refused no re¬ 
versible error. 

Services of attorney 

Cotenant, transferring his undivid¬ 
ed half of land to his attorneys in 
payment of fees for services in pro¬ 
curing judgment, setting aside judg¬ 
ment against him in other suit to 
recover title to, and possession of, 
land and declaring him sole owner 
thereof, was held not equitably 
chargeable with entire expense of 
such services on mutual accounting 
by cotenants, since services inured to 
benefit of all of them.—Terry v. 
Prairie Oil & Gas Co., C.C.A.Tex„ 
83 F.2d 843. 

ILapse of time 

Tenants in common receive their 
title and hold the property so as to 
maJke them mutually accountable to 
each other, without regard to lapse 
of time.—Minus v. Doyle, 170 S.W. 
2d 220, 141 Tex. 67. 

47. Md.—Cook V. Hollyday, 45 A,2d 
768, 186 Md. 42. 

48. Ill.—^Heineman v. Hermann, 62 
N.B.2d 263, 386 Ill. 191. 

Equitable rights 

Tenants in common of realty who 
paid taxes, interest, repairs, and in¬ 
surance thereon had equitable rights 
for an accounting against cotqnant 


who did not contribute to such pay¬ 
ments.—Dietsch V. Long, 43 N E.2d 
906, 72 Ohio App. 349. 

49. Vt.—Wright V. Carpenter, 17 A. 
2d 328, 111 Wt. 434. 

50. Okl.—^Essley v. Mershon, 262 P. 
2d 417. 

Pleading 

(1) In proceeding by certain co- 
tenants for accounting and compen¬ 
sation for services, petition failed to 
state cause of action.—Cashin v. 
Markwalter, 67 S.E.2d 226, 208 Ga. 
444. 

(2) In suit between tenants in 
common for general accounting and 
allowance of sums paid out by plain¬ 
tiff for planting and harvesting of 
crops as set-off against any sums 
recovered by defendant In his pend¬ 
ing action of trover against plaintiff 
for conversion of hay, bill was not 
demurrable on ground that plaintiff 
had complete and adequate remedy 
at law by defense to trover action, 
as bill prayed for accounting as to 
matters not connected with alleged 
conversion and evidence as to such 
matters would be inadmissible in 
trover action.—Wright v. Carpenter, 
17 A.2d 328, 111 Vt. 434. 

Evidence held admissible 

Ga.—Head v. Lee, 46 S.B.2d 666, 203 
Ga. 191. 


Findings 

Mass.—McQuaid v. Delaney, 183 N. 

E. 725, 281 Mass. 334. 

NY,—Peirano v. Sbarboro, 102 N.Y. 
S.2d 985, 278 App.Div. 698, reargu¬ 
ment denied 104 NY.S.2d 632, 278 
App Div. 769, appeal dismissed 105. 
N.E.2d 607, 303 N.Y. 935. 

51. Ga—Thigpen v. Aldred, 165 S. 
E. 27, 175 Ga. 120. 

Bevenues received 

In cross action in nature of suit 
for accounting between tenants m 
common, cross complainant was re¬ 
quired to show revenues received by 
him from property while he was in 
exclusive control, in order to show 
net balance in his favor.—Smart v. 
American Bank & Trust Co, Tex.Civ 
App., 70 S.W.2d 299, error dismissed. 
Evidence held insxLfflclent 

To show that items claimed by¬ 
complainant were equal to credits 
due defendant for his share of reve¬ 
nues from property.—Smart v. Amer¬ 
ican Bank & Trust Co , supra. 

52. Mass.—^Howland v. Stowe, 194 
NE. 888, 290 Mass. 142. 

53. N.J.—^Bishop v. Stachowicz, 26. 
A.2d 793, 131 N.J.Eq. 122. 

Provision as to foreclosure held er«- 
roneons 

N.L—^Bishop V. Stachowicz, supra.. 
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§ 78 TENANCY IN COMMON 


lie had appointed him such;54 but no action of ac¬ 
count, or any action at law, could be maintained 
at common law by one tenant in common against 
his cotenant for taking more than his just share 
or proportion unless he had in fact constituted him 
bailiff of his part,^^ although, as discussed infra § 
'92, he had a remedy by ejectment if ousted from 
possession, and afterward by action of trespass for 
mesne profits if successful in the action of eject¬ 
ment. However, by the Statute of Anne, St. 4 & 
5 Anne c 16 § 27, the foregoing doctrine was 
changed, and an action of account might be main¬ 
tained by one tenant in common against the other 
charging him as bailiff for receiving more than his 
just share or proportion, without special appoint¬ 
ment or agreement making him bailiff.^® This 
statute has been adopted as part of the common 
law or reenacted in many of the American states, 
-or statutes of similar import have been enacted.^^ 
These statutes create a cause of action which there¬ 
tofore did not exist and prescribe a remedy for its 
enforcement, and the action thus created is made 
to depend on privity of estate between tenants in 
common, and not on privity of contract, as was the 
case at common law.^S Under these statutes, while 
the tenant is made liable as bailiff for .receiving 
rents and profits, without appointment, the liability 
is not that of a common-law bailiff, but one for the 
actual receipt of more than his just share.®^ 


In construing the Statute of Anne and statutes 
of like import it has been uniformly held that the 
action therein provided for lies in favor of a co- 
tenant to recover his proportion of rents and profits 
from the property owned in common actually re¬ 
ceived by his cotenant from a third person ;60 but 
the decisions are not in agreement as to whether 
the action also lies for mere use and occupation by 
a cotenant.61 The English decisions hold that the 
Statute of Anne applies only to cases where one 
tenant in common receives money or something else 
from another person to which both cotenants are 
entitled simply by reason of their being tenants in 
common and in proportion to their interest in such 
and in which one receives and keeps more than his 
just share according to their proportion and that the 
statute does not apply to a mere use or occupation 
by a cotenant, unless he excludes the other from 
possession and in many American states which 
have adopted the Statute of Anne or enacted stat¬ 
utes of similar import the same conclusion has been 
reached.^^ In other states, however, where the 
Statute of Anne has been adopted or similar leg¬ 
islation enacted it has been held that the action 
provided for by the statute lies in favor of one co- 
tenant against another for use and occupation, 
where he receives more than his share of the is¬ 
sues and profits.®^ In some states the action is 
maintainable because of local statutes broader in 


54. Ill .—Wooley v. Schrader, 4 N.E. 
658, 116 Ill. 29. 

<6J2 C.J. p 493 note 29—1 C.J. P 676 
note 26. 

Accounting* for rents and profits as 
incidental relief in partition suits 
see Partition § 138. 

55. Me.—^Hudson v. Coe, 8 A. 24 9, 
79 Me. ‘83, 1 Am.S.R. 288. 

Pa.—Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

62 C.J. p 493 note 30—1 C.J. p 605 
note 35. 

56. Mont.—Thompson v. Plynn, 68 
P.2d 769, 102 Mont 446. 

Ohio.—Cohen v. Cohen, 106 l^.E.2d 
77, 167 Ohio St. 503. 

62 C.J. p 494 note 34—1 C.J. p 605 
note 37. 

57. Ill.—Clarke v. Clarke, 183 N.E. 
13, 349 Ill 642. 

Mont.—Thompson v, Plynn, 68 P.2d 
769, 102 Mont 446. 

P8L—Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

62 C.J. p 494 note 35—1 C.J. p 605 
notes 38, 39. 

58. D.C.—Lyon v. Bursey, 42 App. 
D.C. 619. 

Vt.—Hayden v. Merrill, 44 Vt. 336, 
8 Am.R. 372. 

58. Pa,—Steflfen v. Hartzell, 6 Whart. 
448. 

I C.J. p 605 note 40* 


60, Cal.—^Rutledge v. Rutledge, 

App., 259 P.2d 79. 

Ga.—Lankford v. Dockery, 76 S.E.2d 
340, 87 Ga.App. 813. 

Neb—Tesar v. Leu, 56 N."W.2d 803, 
156 Neb. 528. 

N.J.—Mastbaum v. Mastbaum, 9 A. 

2d 51, 126 N.J.Eq. 366. 

N.Y.—Rush V. Rush, 258 N.T.S. 913, 
144 Misc. 489. 

Pa.—In re Miller’s Estate, Orph., 26 
Erie Co. 320. 

Tenn—Zuccarello v. Erwin, 2 Tenn. 
App, 491. 

Tex.—Sayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 57, 140 A.L.R. 1164. 
62 C.J. p 494 note 38. 

Tailure to demaixd rent 

Tenant in common can compel ac¬ 
counting from cotenant who has re¬ 
ceived more than his share of profits 
or benefits, although he has not de¬ 
manded rent—Clarke v. Clarke, 183 
N.E. 13, 349 Ill. 642. 

Jurisdiction of orphans’ court 
Pa.—In re Webb’s Estate, Orph., 29 
Del.Co. 200, 

61- Vt.—Aldrich v. Stevers, 61 A. 2d 
551, 116 Vt 379. 

62- Ohio—Cohen v. Cohen, 106 N.E. 
2d 77, 167 Ohio St 503. 

62 C.J. p 494 note 39. 
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63. CaJ.—^Rutledge v. Rutledge, App , 
259 P.2d 79. 

N.J.—Finley v. Keene, 42 A. 2d 208, 
186 N.J.Eq. 347—Mastbaum v. 

Mastbaum, 9 A 2d 51, 126 N.J.Eq. 
366. 

62 C.J. p 494 note 40. 

Beasonahle rental value 

Owner in common of tractor which 
was in possession of cobwner was 
entitled to recover his pro rata share 
of the reasonable rental value of the 
tractor during the period that he was 
ousted from possession thereof, and 
from rentals and profits Incidental 
thereto.—Estergren v. Sager, 103 P. 
2d 177, 39 Cal.App.2d 401. 

64- Vt.— Corpus Juris cited in Al¬ 
drich V. Stevers, 61 A.2d 651, 662, 
115 Vt. 379. 

62 C.J. p 495 note 41—1 C.J. p 605 
note 40 [a]. 

Income not reiralting from improve- 
ments 

A cotenant occupying common 
property instead of renting it out 
is chargeable with its reasonable 
rental value, except where income 
results from improvements placed on 
the property by the cotenant in pos¬ 
session.—^McKnight v. Basilides, 143 
P.2d 307, 19 Wash.M 89L 
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their provisions than the Statute of Anne, or some 
other form of action, such as assumpsit, is given 
by such statutes, as discussed infra § 83. 

The Statute of Anne gave the remedy by an ac¬ 
tion of account only when there were but two co- 
tenants, the remedy when there were others being 
by bill in equity, because of the inability of a court 
of law to render distinct and several judgments in 
one action, unless it may be done by statute, 
or the action is extended because of the absence of 
a. court of chancery to grant appropriate relief in 
such cases.®^ However, it has been held that, where 
several persons have one joint interest as against 
another, it is the same as if there were only two 
parties and the action will iie,®^ and the action will 
lie where the liability of several persons to another 
is joint.*^® 

Action against purchaser of interest of cotenant. 
Where one cotenant sells his interest, the purchaser 
thereof becomes a tenant in common with the oth- 
or owner, and there exists that privity which is 
said to be essential to sustain an action of account 

(2) Actions in Equity 

Courts of equity have jurisdiction of actions for ac¬ 
counting between tenants In common where one of 
them has received more than his share of the rents and 
profits of the common estate, provided there are spe¬ 
cial circumstances requiring their interposition. 

The jurisdiction of courts of equity in actions for 
accounting between tenants in common where one 
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of them has received more than his share of the 
rents and profits of the common estate is an ancient 
one,^^ which has been generally recognized. Orig¬ 
inally equity was the only court to which an ap¬ 
peal could be made where one cotenant had received 
more than his share of the rents and profits,un¬ 
less he had been appointed bailiff by his cotenant, 
as discussed supra subdivision a(l) of this section. 
The Statute of Anne and statutes of similar import 
giving an action of account by one tenant in com¬ 
mon against another do not interfere with the 
jurisdiction of courts of equity;*^® but it has been 
held that courts of equity have concurrent juris¬ 
diction with courts of law.*^® 

Although in some jurisdictions, under statutes 
providing therefor, the remedy in equity is almost 
always employed,*^apparently without regard to 
the existence of an adequate remedy at law,*^® it 
is generally held that a court of equity is without 
jurisdiction unless there are special circumstances 
which require the interposition of a court of equi- 
ty.*^^ It has accordingly been held that a bill in 
equity cannot be maintained unless the accounts 
are mutual,®® or unless the accounts are mutual and 
discovery is sought,or unless there is complica¬ 
tion in the accounts,or unless there is need of 
discovery,®® or unless a fiduciary relationship exists 
on the part of defendant to complainant.®^ Such 
an action is not proper for trying title.®® 

Where an action at law will not afford an ade- 


65. Ohio.—Cohen v. Cohen, 106 N.E. 
2d 77, 157 Ohio St. 603. 

«2 C.J. p 496 note 42. 

Chancre of common law rule 

Common-law rule that each tenant 
in common had an equal right of oc¬ 
cupancy without liability to account 
to his cotenant is changed by stat¬ 
ute authorizing tenant in common, 
not in possession, to sue and recover 
from tenant In possession his pro¬ 
portionate part of rental value.— 
Xiipshutz V. Lipschutz, 188 A. 656, 
124 Pa. Super. 380. 

66. U.S.—Travers v. Dyer, C.C.Vt, 
24 P.Cas.No.14,150, 16 Blatchf. 178. 

1 C.J. p 605 note 41. 

67. Vt.—^Newell v. Humphrey, 37 
Vt. 265. 

1 C.J. p 605 note 42. 

68. U.S.—James v. Browne, Pa,, 1 
Dali. 339, 1 L.Bd. 165. 

69. Vt.—^Wiswell v. Wilkins, 4 Vt. 
137. 

1 dJ. p 606 note 44. 

70. Conn.—^Barnum v. Landon, 25 
Conn. 137. 

1 C.J. p 606 note 45. 

71. Conn.—Oviatl v. Sage, 7 Conn. 
95. i , 


Vt.—Aiken v. Smith, 21 Vt. 172. 

72. N.T.—Minio-n v. Warner, 144 N. 
R 666, 238 N.T. 413. 

Vt.—Leach v, Beattie, 33 Vt. 193. 

73. Del.—Corpus Juris cited in Gar¬ 
ber V. Whittaker, 174 A. 34, 37, 6 
W.W.Harr. 272. 

Ga.—Chambers v. Schall, 70 S.E.2d 
463, 209 Ga. 18. 

Md.—Paradise Amusement Co. v. 
Hollyday, 67 A.2d 308, 190 Md. 48 
—Cook V. Hollyday, 46 A 2d 768, 
186 Md. 42. 

62 C.J p 495 note 46. 

Probate court has no Jurisdiction 
in equity to examine and settle ac¬ 
counts of tenants in common.—Rus¬ 
sell V. Shapleigh, 175 N.E. 100, 275 
Mass. 16. 

74. Vt.—Leach v. Beattie, 33 Vt. 
196. 

62 C.J. p 496 note 46. 

75. Md.—Cook v. Ho’llyday, 46 A.2d 
768, 186 Md. 42. 

62 C.J. p 496 note 49. 

78. Del.— Corpus Juris cited In Gar¬ 
ber v. Whittaker, 174 A. 34, 37, 6 
W.W.Harr. 272. 

Md.—Cook V. Hollyday, 45 A.2d 768, 
186 Md. 42. 


N.Y.—O'Connell v. Kelly, 220 N.Y.S 
161, 129 Misc 155—Dolan v. Do¬ 
lan, 211 N.Y.S. 507, 125 Misc. 849. 
62 C.J. p 496 note 50. 

77. Ill.—dAngelo v. Angelo, 36 N.E. 
229, 146 Ill. 629. 

62 C.J. p 496 note 51 [b]. 

78. Alaska.—Johnson v. Berger, 3 
Alaska 151. 

62 C.J. p 496 note 61 [a], 

79. Ill.—Turek v. Mahoney, 96 N.E. 
2d 330, 407 Ill. 476. 

Pa.—Rzymkowski v. Rzymkowski, 
Com.PL, 4 Lack.Jur. 190. 

62 C.J. p 496 note 52. 

80. Me.—Carter v, Bailey, 64 Me. 
458, 18 Am.R. 273. 

62 C.J. p 496 note 63. 

81. Pa.—Gloninger v. Hazard, ' 42 
Pa. 389. 

82. Ill-—Turek v. Mahoney, 95’N.E. 
2d 330, 407 Ill. 476. 

62 C.J. P 496 note 66. 

83. Ala.—^McCaw v. Barker, 22 So. 
131, 116 Ala, 643. 

84. Pa,—^Harrington v. Florence Oil 
Co., 35 A. 856, 178 Pa. 444. 

62 C.J. p 496 note 57. 

85. Pa.—^Appeal of Frisbee, 88 Pa. 
144. 
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quate and complete remedy, equity has jurisdic¬ 
tion,®^ and it has been held that a bill for ac¬ 
counting is the proper remedy where defendant 
sustains a fiduciary relationship to plaintiff,®*^ or 
where the accounts are complicated,®® or where the 
accounts are both mutual and complicated,®^ or 
where the accounts are all on one side and dis¬ 
covery is sought.^® So it has been held that a 
court of equity, where all mere trusts are of right 
cognizable, alone has jurisdiction of an action to 
compel an account of rents and profits for land 
owned in common, where one of the parties has 
a mere equitable interest and the other has a legal 
title in the land,^! and that the remedy for an 
accounting for rents and profits between tenants 
in common is necessarily by a bill in equity where 
the account is of uncertain amount, and is to be 
rendered between three or more parties, each hav¬ 
ing a several interest,92 although if there were two 
defendants, whose interest was entirely joint, an 
action of account would lie.93 As discussed in Par¬ 
tition § 138, accounting for rents and profits may 
be enforced as incidental relief in a suit for parti¬ 
tion; and it has been held that, where the rents 
were not due and payable at the time the partition 
suit was brought, a bill for an accounting therefor 
will lie after termination of the partition suit.94 

Joinder, An action for an accounting for the 
receipt by defendant of more than his proportion of 
the common property cannot be joined with causes 
of action for torts and injuries arising from negli¬ 
gence.95 

Coparcener, Since a coparcener is liable for 
rents, his coparceners have the same remedy in 
equity for an account as tenants in common.96 


b. Conditions Precedent and Defenses 

Ordinarily, a demand for an accounting is a condi¬ 
tion precedent to the right to maintain an action there¬ 
for; and a court of equity has no jurisdiction of an 
action for accounting by one tenant in common against 
another who has ousted him from possession until after 
the determination of the question of title in a pending, 
suit at law. 

Ordinarily, a demand for an accounting is a 
condition precedent to the right to maintain an ac¬ 
tion therefor,97 and, if the action is for a share of 
the rents collected by defendants, the demand must 
be made within a reasonable time after the re¬ 
ceipt thereof ;9® and it is also essential to the right 
to maintain the action that there should have been 
a refusal of the demand.99 Conversely, on refusal 
of the demand the right of action accrues.^ A per¬ 
son who has no interest as tenant in common until 
he has paid a certain amount therefor is not entitled 
to maintain an action for an accounting until he has 
tendered to the owners of the property the purchase 
price of the interest claimed.^ However, on a bill 
by a tenant in common against his cotenant hold¬ 
ing adversely under an outstanding title acquired 
by him, for a conveyance of plaintiff’s undivided 
interest and for an accounting for rents and prof¬ 
its, a direct demand for an interest in the title ac¬ 
quired and an offer to contribute towards the pur¬ 
chase price are not required as a condition to bring¬ 
ing the action;® nor, in such an action, is plaintiff 
required to pay, as a condition to his right to a 
conveyance of his interest, his share of an alleged 
loss in carrying the land.^ 

A court of equity has no jurisdiction of an ac¬ 
tion for accounting by one tenant in common against 
another who has ousted him from possession un¬ 
til after the determination of the question of title 
in a pending suit at law;5 and this is true whether 


86. Ala.—Staples v. Pearson, 159 
So. 488, 230 Ala. 62, 98 A.L.R. 852. 

62 C.J. p 496 note 58. 

87. Pa.—Harrington v. Florence Oil 
Co., 35 A. 855, 178 Pa. 444. 

88. Md.—Cook v. Hollyday, 45 A.2d 
768, 186 Md. 42. 

62 C.J. p 496 note 60. 
lEULglits to Iron, ore 

An accounting between tenants in 
common to adjudicate rights to iron 
ore was properly had on equity side 
of court in view of substantial peri¬ 
od of time, large sums of money, and 
complicated Issues involved.—^Han¬ 
na Iron Ore Co. v. Campbell, 29 N.W. 
2d 393, 319 Mich. 113. 

89. Pa.—Gloninger v. Hazard, 42 Pa. 
389. 

62 C.J. p 496 note 61. 

90. Pa.—Gloninger v. Heuzard, su¬ 
pra. 


91. Vt.—Cearnes v. Irving, 31 Vt. 
604. 

92. Vt.—Wiswell v. Wilkins, 4 Vt. 
137. 

93. Vt.—Wiswell v. Wilkins, supra, 

94. Mo.—^Bates v. Hamilton, 46 S.W. 
641, 144 Mo. 1, 68 Am.S.R. 407. 

62 C J. p 497 note 67. 

95. N.Y.—Hall v. Fisher, 20 Barb. 
441. 

96. Ky.—O’Bannon v. Roberts, 2 
Oana 54—Graham v. Graham, 6 
T.B.Mon. 561, 17 Am.D. 166. 

97. Wash.—Crodle v. Dodge, 168 P. 
986, 99 Wash. 121. 

62 C.J. p 497 no-te 74—1 C.J. p 608 
note 94. 

98. N.H.—Ela V. Ela, 47 A 414, 70 
N.H. 163. 

99- Mont,—Ayotte v. Nadeau, 81 P. 
146, 32 Mont. 498—^Wetzstein v. 
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Boston & Montana Consolidated 
Copper & Silver Mining Co., 72 P. 
866, 28 Mont. 451. 

1. Pa.—Johnston v. Price, 33 A. 688, 
172 Pa. 427. 

2. Colo.—Callahan v. Fraser, 204 P. 
479, 71 Colo. 83. 

3. Alaska.—^Pilgrim v. Grant, 9 
Alaska 17. 

Comm,exLce3n&]Lt of action, as demand 

A demand in a civil case by coten¬ 
ant against tenants in common need 
not be direct but may be implied, 
and commencement of an action is in 
itself a demand, and, where evidence 
and pleadings show that demand 
would be of no avail, a demand need 
not be maide.—Pilgrim v. Grant, su¬ 
pra. 

4. Mass.—Sunter v, Sunter, 90 N.E. 
561, 204 Mass. 448. 

5. Pa.—Swearingen v, Barnsdall, 59 
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plaintiff claimed the whole or a part as against 
the tenant holding adversely.® So, also, where de¬ 
fendant has been in. exclusive possession of prop¬ 
erty for a considerable length of time and there 
is a real and substantial dispute as to the ownership 
of the property, a bill by a person claiming as an 
alleged tenant in common to compel an account 
as to prohts therefrom does not lie until plaintiff 
first establishes his title at law.'^ 

Defenses, In an action by a tenant in common 
for an accounting for rents and profits against a co- 
tenant who managed and rented the property as his 
own without any acknowledgment of plaintiff’s 
right, it is not a defense that the property had been 
leased for immoral purposes.® Defendant may be 
estopped to contend that plaintiff is not entitled to 
an accounting of rents accruing during the period 
when the legal title to one-half the property was 
in another where defendant treated the property 
as being held by the holder of the legal title in trust 
for plaintiff.^ 

c. Limitations and Laches 

Courts of equity are bound by the statutes of lim¬ 
itation applicable in actions for an accounting by a ten¬ 
ant in common for rents and profits, and, in some cir¬ 
cumstances, a suit for an accounting for rents and profits 
may be barred by laches. 

Since the jurisdiction of courts of equity is con¬ 
current with that of courts of law in matters of 
accounting between tenants in common, as dis¬ 
cussed supra subdivision a (2) of this section, 
courts of equity are bound by the statutes of lim¬ 
itation in actions for an accounting by a tenant in 
common for rents and profits,and the mode of 
relief is immaterial.^^ Whether the forum in which 


TENANCY IN COMMON § 78 

the relief is sought is legal or equitable, the statute 
does not commence to run against the right sought 
to be enforced until there has been a demand for 
an accounting and a refusal thereof,or until the 
relationship has been repudiated to the knowledge 
of the party seeking the accounting,or until the 
relationship of tenancy in common has been ter¬ 
minated.^^ On the other hand, the statute com¬ 
mences to run from the time of a demand for an 
accounting and a refusal,^® or from the time of an 
actual ouster,^® or claim of defendant of the prop¬ 
erty as his own,^'^ or from the time the relationship 
ceases by reason of partition.^® A demand for a 
share of money received for a lease of property 
and a refusal thereof are not essential to set the 
statute of limitations in motion against the right as¬ 
serted where defendant had at no time recognized 
plaintiif’s right as cotenant, but had always claimed 
exclusive ownership.^® If there exists between the 
parties mutual, open, and current accounts, the 
statute does not commence to run until the accrual 
of the last item.^® 

Laches. Generally, as between cotenants, no bar 
to an action by one cotenant against another for 
rents and profits is shown by mere lapse of time, 
since, presumptively, the possession of one coten¬ 
ant is in favor of the title of all,2t and, on a bill 
for accounting by a tenant in common against his 
cotenant for rents received by him, the defense of 
laches is not available to defendant where there 
has been no refusal to account on demand and no 
other act of defendant to apprise plaintiff that 
he claimed to be entitled to all the income from 
the property held in common. 2 2 In some circum¬ 
stances, however, a suit for an accounting for rents 
and profits may be barred by laches.^S According- 


A. 477, 210 Pa. 84—^Appeal of Fris- 
bee, 88 Pa. 144. 

'6, Pa.—^Appeal of Frisbee, supra. 

7. Pa.-—Smith V. Kingsley, 170 A. 
138, 313 Pa. 574. 

■8. Wash.—Daniel v. Daniel, 198 P 
728, 116 Wash. 82, 27 A.D.R. 177. 
62 C.J. p 497 note 79. 

9. Ill.—Wolkau V. Wolkau, 132 N.R 
607, 299 Ill. 176. 

10. Mich.—Sullivan v. Sullivan, 2 
N.W2d 799, 300 Mich. 640. 

62 C.J. P 497 note 82. 

11. N.T.—Minion v. Warner, 144 N. 

B. 666, 238 K.T. 413. 

12. La.—Vance v. Sentell, 152 So. 
613, 178 La. 749. 

62 C.J. p 498 note 84. 

X>emand as condition precedent to 
right of action see supra subdivi¬ 
sion b of this section. 


13. Ma.ss,—^Bacon v. Bacon, 165 NE. 
485, 266 Mass. 462. 

62 C.J. p 498 note 85. 

14. La.—^Vance v. Sentell, 162 So. 
613, 178 La. 749. 

N.C,—WagstafC v. Smith, 17 N.C. 264. 

15. Ill.—Cooper v. Martin, 139 N.E, 
68, 308 Ill. 224. 

62 C J. p 498 note 87. 

16. N.C—^Northcot v. Casper, 41 
N.C. 303. 

17. Tenn.—Terrill v. Murry, 4 Yerg. 
104. 

18. N.C.—^WagstafC v. Smith, 17 N. 

C. 264. 

62 C.J. P 498 note 90. 

19. Tex.—^Easterling v. Murphey, 
Civ.App,, 11 S.W.2d 329. 

20. N.T.—^Minion v. Warner, 144 N, 
B. 666, 238 N.T. 413. 

21. Ga,—Chambers v. Schall, 70 S. 
E.2d 463, 209 Ga. 18. 
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22. Ill—Wolkau V. Wolkau, 132 N. 
E. 507, 299 Ill. 176. 

62 C.J. p 498 note 94. 

23. Okl —Thompson v, Johnson- 

Kemnitz Drilling Co., 145 P.2d 422, 
193 Okl. 607. 

Production of oil 

City lot owners, knowing of city 
building superintendent's issuance of 
permit to drill oil wells in drilling 
blo-ck including their lots before they 
acquired interests therein and of 
drilling operations and production of 
oil on other lots in such block, but 
making no demand on producers for 
participation in production or pro¬ 
ceeds thereof for almost ten years, 
or any attempt or offer to pay their 
proportionate part of operation ex¬ 
penses until well proved profitable, 
were guilty of laches and estopped 
to recover proportionate share of 
proceeds of all oil produced.— 



78 TENANCY IN COMMON 


86 C.J.S. 


such an action is barred by laches where plain- 
f has acquiesced in the management of the prop- 
:y by his cotenant and in the annual accounts 
ndered by him, and where the action is brought 
ter a great lapse of time against defendant’s per- 
nal representative and after the death of wit- 
sses and the destruction of papers showing the 
tails of the various transactions.^^ A tenant in 
mmon who was a party to the delay in ascertain- 
g the rights of the cotenants may not urge the 
fense of laches against his cotenants.^^ 

d. Parties 

A tenant in common who has placed his interest in 
jst is a proper party to sue for an accounting after 
B trust has terminated. Where there are several ten¬ 
ts In common, each must bring his own action of 
uount for what he claims and a Joint action may not 
maintained in the names of two or more to recover 
eir several shares, but m some circumstances two or 
jre tenants in common may maintain a joint bill in 
uity for an accounting. 

A cotenant who has placed his interest in trust 
a proper party to sue for an accounting after 
e trust has terminated.^^ Where there are sev- 
al tenants in common, some of whom have been 
receipt of profits and some not, each of the lat- 
r must bring his own action of account for what 
i claims, and they cannot bring a joint action in 
Le names of two or more to recover their several 
lares but two or more tenants in common may 
aintain a joint bill in equity for an accounting 
jainst another tenant in common who assumed 
le management of the joint estate and collected 
le rents, when it appears that the rights of all the 
arties arose out of the same title on the same state 
E facts, that their claims were of equal amounts, 
id that any defense set up under the pleadings 
ould be available against all of the plaintiffs.^8 
/'here several tenants in common receive the prof- 
s, unless it can be shown that they received them 
lintly as partners, an action of account cannot 
; brought against them jointly, but each must be 
Led separately.29 


Where one cotenant collects rents, another co- 
tenant may bring an action against him, without 
joining as parties other cotenants having an in¬ 
terest in the property, if only a judgment against 
the individual property of the cotenant is sought 
but if judgment is sought, collectable out of a fund 
consisting of rents collected by the cotenant for 
the benefit of all of the cotenants, all of the coten¬ 
ants must be joined as parties,^^ and, after the 
death of the cotenant collecting rents, an action 
may be maintained against his executrix for rents 
collected before his death, the same as though the 
action was brought during the life of the cotenant.82 
Agents and servants of a tenant in common who 
assist him in the production and development of 
oil and gas are not liable with their principal to 
account to cotenants for the oil and gas produced.^® 

In suits for an accounting between tenants in 
common, mortgagees of the common property have 
been held to be^^ and not to be^S necessary parties 
defendant. Where defendant deliberately avoided 
tax payments on the property and thereafter pur¬ 
chased the entire property at a tax sale and oper¬ 
ated the property with others, such others are 
properly joined as additional defendants in the 
absence of defendant’s failure to comply with his 
duty of making a complete accounting on his and 
their behalf to plaintiff.88 A defect of parties may 
be taken advantage of in an action of account by 
a tenant in common against his cotenants, under 
the plea that defendants are not the bailiffs of plain¬ 
tiff in the manner alleged in the declaration.^? 

e. Pleading 

(1) In actions at law 

(2) In equitable actions 

(1) In Actions at Law 

The plaintiff's pleading In an action at law for an 
accounting of rents and profits must be sufficient to 
state a cause of action. The defendant may plead that 
he was not a tenant in common with the plaintiff as 
charged. 


lompson V. Johnson-Kemnitz Drlll- 
g Co., supra. 

9lay lield not to estaTjlisli laches 

rk.—Camphell v. Selig, 206 S.W.2d 
848, 212 Ark. 168. 

, MOi—^ityan> w 188 B.W. 

694. 

^ Wash.—^McKnlght v. Basllides, 
143 P.2d 30T, 19 Wash.2d 391. 

. Fa,—^Faust v. Heckler, 58 A,2d 
147, 359 Pa. 19. 

. N.C.—IklcPherso-ii vi McPherson, 
33 N.C. 391, 63 Am.I>, 416. 

. Pa.—Ijairzelere v. iTones, 6® Pa. 
Sui^r. 46, 


29. NT.C.—McPherson v. McPherson, 
33 N.C. 391, 63 Am.D. 416. 

30. N,Y.—^Armstrong v. Armstrong, 
185 N.T.S. 853. 

Xasties oompletely deterxnlna'ble 

A tenant in common of mining 
rights was not precluded from main¬ 
taining action against cotenants be¬ 
cause one cotenant was not served 
and did not voluntarily appear where 
matters in issue could be complete¬ 
ly determined as far as interests of 
defendants who were before court 
were conoernod,—Pilgrim v. GrraJit,j9 
AJai^a 17. ^ ' 

4m- 


31. N.T.^ — ^Armstrong v. Armstrong, 
186 N.Y.S, 853. 

32. N.Y.—^Armstrong v. A^mst^ong^ 
supra. 

33. Okl.—Moody v. Wagner, 23 P.2d 
633, 167 Okl. 99. 

34. Cal.—^Howard v. Throckmorton> 
59 Cal. 79. 

35. Conn.—^Bamum v. Landop, 25 
Conn. 137, 

36. Pa.—^Faust v. Hecklerj '68 A.2d 
147 , 369 Pa. 19. 

37. N.C.^Mc^herson v. I^^berson, 

' 33 N.C. ; -V 
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Generally, plaintiff’s pleading* in an action at 
law for an accounting of rents and profits must 
be sufficient to state a cause of action.^s Sq, in 
an action of account for rents and profits or for use 
and occupation at common law, the declaration must 
allege that plaintiff and defendants are tenants in 
common,39 and must state the proportion owned by 
each;40 and a declaration stating merely that plain¬ 
tiff has an interest in the land, without defining it, 
is essentially defective.*^! When the action rests 
on the theory of the receipt by defendant of -rents 
and profits as bailiff, it is essential that the com¬ 
plaint allege that defendant occupied the premises 
on agreement with plaintiff as receiver or bailiff 
of his share of the rents and profits.^^ It is, how¬ 
ever, not necessary to allege that defendants had 
taken more than their share of the rents and prof¬ 
its, since defendants are accountable for plaintiff’s 
share of whatever rents and profits they received.^3 

If the action is based on the Statute of Anne or 
statutes of similar import, the declaration must al¬ 
lege specifically all the facts necessary to bring 
the action within the statute relied on;*^^ it must 
allege that the parties are tenants in common,^® 
and must state the proportions in which they sev¬ 
erally hold,^® and that defendant has received more 
than his just share or proportion.*^Any allega¬ 
tion of the receipt of rents and profits by defend¬ 
ant not inconsistent with his having received more 
than his just share is not sufficient.*^^ A demand 
for an accounting must also be alleged.*^^ 
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In an action of account by two tenants in com¬ 
mon against one for receiving more than his share 
of the common property, it is improper to join a 
claim for loss sustained by one of the two where 
the cotenant by false pretenses obtained an injunc¬ 
tion, since that is not a matter of account nor 
is it permissible to join a claim for injuries sus¬ 
tained by trespass on houses and fixtures erected by 
plaintiff.51 In an action for an accounting be¬ 
tween cotenants for rents received, interest will 
not be allowed a cotenant on amounts found due, 
where there was no allegation or prayer that such 
interest be allowed.^^ 

Pleading by defendant Defendant may plead 
that he was not a tenant in common with plaintiff 
as charged.^3 Under a denial of an allegation that 
defendant had collected and appropriated to his own 
use plaintiff’s portion of the rents, defendant may 
show that he had erected a building on the land at 
his own expense, and claim that such expense in 
whole or in part should be allowed him on an ac¬ 
counting ordered.^^ 

(2) In Equitable Actions 

A bill by a tenant In common aQalnst his cotenant 
for an accounting of rents and profits must set forth 
the circumstances creating the necessity for equitable 
interposition; and if the defendant wishes to raise the 
defense that the remedy at law is adequate, it must be 
pleaded or It is waived. 

Under the view that special circumstances re¬ 
quiring the interposition of a court of equity are 
essential to give it jurisdiction of a bill by a tenant 


38. Tex,—Lake v. Reid, Civ.App., 
252 S.W.2d 978. 

Complaint held snfELcient 
Cal.—^Estergren v. Sager, 103 P.2d 
177, 39 Cal.App.2d 401. 

Ill.—Pettersson v. Bornemann, 47 N. 
E.2d 620, 318 I11.APP. 226. 

39. Vt.—Ceames v. Irving, 81 Vt. 
604. 

40. Vt.—Cearnes v. Irving, supra. 

41. Vt.—Cearnes v. Irving, supra. 

42. Cal.—Pico V. Columbet, 12 Cal. 
414, 73 Axn.B. 55(K-Schell v. Schell, 
169 P,2d 654. 74 Cal.App.2d 787. 

43- Conn.—^Bamuna v. Landon, 26 
Conn. 137. 

€2 C.X p 499 note 10. 

44. Vt.—Hayden y. Merrill, 44 vt. 

336v 8 Am,R. 372. 

82 <|.X p 499 note 12. 

A tenant in conatoon ef minfng 
rights' was ’not required to allege or 
prove either an oUeter or exclusion 
In order to maaintaitt right under 
statute to ^have an 'aeodunting' tor 
pro?eta EDeidee hy 
V. Geranti ilaafeDafchSL" - . 


Cause of aotlou held not stated 

In action by cotenants against 
other cotenants and their lessee, 
plaintiffs, who failed to allege or 
make proof of record that they had 
not been paid rents, or that an ac¬ 
counting had not been made, or of 
the rental value to them of the land, 
or that they had been denied any 
rights of possession, did not state 
cause of action against defendant co- 
tenants who resided in county where 
suit W8LS brought.—^Lake v. Reid, 
Tex.Civ.App., 262 S.W.2d 978. 

45w Ill.—Woolley v. Schrader, 4 IST.E, 
668, 116 III. 29. 

62 Q.J, p 499 note 18—1 C.J. p 609 
notes 2, 3. 

46. Vt'—^Strong v. Richardson, ^,9 
Vt 194, 

62 C.J. P 499 note 14—1 C.J. p 6Q9 
note 6., ^ r, ' 

47. Peu—icrvine v. Hanlin, IP Serg. 
&R. 219. 

62 C.J. p 499 note 15, ^ ' 

Special excepilon 

Suit by part owner of option 'on 
oil prope®^^ against ooSwner to re^ 
cover f^om. codwner his shar^ ^of 


notes representing proceeds of com¬ 
promise of deferred payment for op¬ 
tion was beld subject to special ex¬ 
ception for failure of petition to al¬ 
lege that defendant had collected 
any money on notes, even though de¬ 
fect was not raised by plea in abate¬ 
ment—Glazier v. Tilton, Tex.Civ. 
App., 81 S.W.2d 145, error dismissed. 

48- Vt.—Strong V. Richardson, 19 
Vt 194. 

1 C.J. p 609 note 4. 

49- Mont—^Ayotte v. Nadeau, 81 P. 
146, 32 Mont. 498—^Wetzstein v. 
Boston & Montana Consol. Copper 
& Silver Mining Co., 72 P. 865, 
28 Mont 451. 

SO. N.T.—^Hall V. Fisher, 20 Barb. 
•441. 

51* N.T.—Rail V. Fisher, supra. 

62- La.—Thomas v. Pitre, 122 So. 
8^4, 168 La. 673. 

63- Vt—^Bishop V. Baldwin, 14 Vt 
146. 

1 6^. p 609 note 16. 

64- Conn.—^Brady v. Brady, 74 A. 
684, 82 Conn. 424. 

62 C-J. p 499 note 22. 
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in common against his cotenant for an accounting- 
of rents and profits, discussed supra subdivision a 
(2) of this section, it has been held that a bill 
brought for this purpo-se must set forth the circum¬ 
stances creating the necessity for equitable interpo- 
sition.^S There is also authority to the effect that, 
if defendant wishes to raise the defense that the 
remedy at law is adequate, it must be pleaded, oth¬ 
erwise it is waived.ss A bill by a cotenant for ac¬ 
counting for use and occupation of land states no 
case indicating liability to account where it al¬ 
leges no ouster, no promise to pay, and nothing 
to indicate that defendant occupied other than as 
of right as tenant in common.^^ Also, a bill by one 
tenant in common against another, to recover rents 
and profits or to recover for use and occupation, 
which fails to show that defendant received any 
rents and profits from a third person, or that he 
rented the land or any part thereof, or even what 
the rental value of the land was during the time 
charged for, and which also makes no attempt to 
show that defendant refused to allow complain¬ 
ant to occupy the premises or contro-l his interest 
therein, or that complainant made any attempt or 
effort to occupy the premises, is defective, and 
subject to demurrer.58 

In an accounting action by heirs claiming to be 
tenants in common with heirs actually in possession 
of realty, the rule that before heirs can sue to re¬ 
cover land in their own name it is incumbent on 
them to allege and prove that there was no admin¬ 
istration on the estate of their deceased intestate, 
or if there was administration, that the administra¬ 
tor had consented to bringing of the action, has no 
application and a petition by such heirs is not 


subject to demurrer because some of the heirs su¬ 
ing had qualified as temporary administrators of 
deceased ancestors.®^ On a bill for accounting by 
tenants in common against one of them who as¬ 
sumed the management of the property, collected 
rents, made repairs, and disbursed money there¬ 
for, and for other purposes, a statement furnished 
by defendant to plaintiff need not be made a part 
of the bill, where it is averred that defendants had 
no means of verifying the statement, since the lat¬ 
ter had refused to exhibit leases of the property,, 
or vouchers for expenditures or repairs. 

Where, in a suit for an accounting, the bill in¬ 
volves mutual accounts, defendant, without plead¬ 
ing, is entitled to prove the items constituting his. 
offsets and expenses, provided they are directly con¬ 
nected with the matters alleged in the bill.^^ How¬ 
ever, where a bill by a cotenant of a mining claim 
for an accounting is limited to the output of the 
mine and the expenses incurred in mining, de¬ 
fendant, without pleading, is not entitled to offset 
expenses incurred by him in surveying the claim 
and expenses of litigation over the location of the 
lines of the claim.®^ In a proper case, an amend¬ 
ment to the pleadings may be permitted.^^ 

f. Evidence 

A plaintiff seeking an accounting of rents and profits 
from his cotenant has the burden of showing their ex¬ 
clusive possession by the defendant, or the derivation- 
of some profit by the defendant amounting to more tharr 
his share; but the burden is on the defendant to show 
the allowances to which he is entitled. 

The burden is on plaintiff, where he seeks an 
accounting of rents and profits from his coten- 
ant, to show their exclusive possession, or the de¬ 


ss. Ill.—Turek v. Mahoney, 95 NT.E. 

2d 330, 407 Ill. 476. 

62 C.J. p 499 note 24. 

Complaint held defective 

In suit involving title to land of 
which defendant was in possession, 
complaint which alleged only that 
plaintiff was a tenant in common and 
that defendant had co-llected all 
rents, issues, and profits from the 
property and had refused to account 
to plaintiff therefor was subject to 
dismissal for want of equity, in ab¬ 
sence of any allegations that ac¬ 
counting between the parties was 
complex or that an adequate remedy 
did not exist at law.—Turek v. Ma¬ 
honey, supra. 

56- N.T.—^Maekotter v. Maekotter, 
131 N.T.S. 816, 74 Misc. 214. 

57, K,v.—Taylor v. Farmers & Gar¬ 
deners Market Ass'n, 173 S.W.2d 
803, 296 Ky. 126. 

Mich.—Forler v. Williams, 241 N.W. 
823, 267 Mich. 686. 


Pacts not raising presumption of 
ouster 

Petition for accounting by heirs 
who were tenants in common with 
other heirs who were in actual pos¬ 
session of joint property, which al¬ 
leged in part that defendant heirs 
had refused demand to account for 
their share of rents and profits and 
that it was not until date of such 
demand and refusal that plaintiffs 
had found that defendants were 
claiming to be exclusive owners of 
such propei*ty, did not allege facts 
from which previous ouster would 
be presumed as matter of law.— 
Chambers v. Schall, 70 S.E.2d 463, 
209 Ga. 18. 

58, Ill.—^Angelo v. Angelo, 35 N.B. 
229, 146 III. 626. 

55, Ga.—Chambers v. Schall, 70 S. 
E.2d 463, 209 Ga. 18. 

60. Ga,—Chambers v. Schall, supra 

61. Pa—Larzelore v, Jones, 63 Pa 
Super. 46. 


62. U.S.—Dettering v, Nordstrom, 

Alaska, 148 F. 81, 78 C.C.A. 167. 

68. U.S.—^Dettering v. Nordstrom, 

supra 

64. Bemedy at law 

Despite fact that tenant who had 
been ousted by cotenant from pos¬ 
session of realty had remedy at law 
in nature of special assumpsit to 
compel accounting by cotenant for 
value of occupancy during period of 
exclusive possession by cotenant, 
bill in equity for accounting should 
not be dismissed when it appears 
that other cotenants might have- 
same remedy against defendant co- 
tenant, but defendant cotenant 
should be given opportunity to jqin 
other cotenajits, on suitable notice 
to present claims or be barred from 
maintaining them, and in default 
thereof, plaintiff-tenant might be 
permitted to amend bill to action of 
special assumpsit—^Nixon v. Bonen- 
fant 84 A.2d 841, 97 N.H. 230. 
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rivation of some profit by defendant amounting to 
more than defendant’s share.^^ So, a tenant in 
common suing his cotenant for a share of the rents 
received by the cotenant, or for a share of the oc¬ 
cupation rents where the cotenant is in actual pos¬ 
session, must establish by reliable data the fair 
rental value of the property used.®^ Plaintiff must 
also show a demand for an accounting and a refusal 
thereof by defendant, otherwise the action is not 

maintainable.^^ The burden is on defendant to 

show what allowances he is entitled to.®^ There 
is not such a relationship of trust and confidence be¬ 
tween tenants in common that transactions between 
them, whereby one acquires the interest of the oth¬ 
er, are, by reason of the relationship itself, pre¬ 
sumed to be fraudulent, casting the burden on the 
tenant acquiring the interest of the other of show¬ 
ing that he practiced no fraud or other inequitable 
means, in an action against him for an accounting 
of the proceeds of a resale of the property.®^ 


In a suit for accounting of rents and profits, only 
proper and relevant evidence is admissible.'^® Par¬ 
tial accounts are inadmissible unless the litigant of¬ 
fering them will consent to open the whole state 
of accounts between the parties.Where, by stat¬ 
ute, the judgment in an action of account shall be, 
if against defendant, that he ‘^do account” and that 
the court shall then appoint auditors to adjust the 
accounts between the parties, evidence in an action 
of account by a tenant in common against another 
for taking the profits or benefits of the common es¬ 
tate in greater proportions than his interest is in¬ 
admissible before the court on the question whether 
or not profits had accrued or whether one tenant in 
common had received more than his share, the is¬ 
sue being whether there should be an account 
madeJ^ 

General rules apply as to the weight and suffi¬ 
ciency of the evidence.'^s if a tenant in common is 


65. INT.J.—^Barrel! v. Barrell, 25 N.J. 
Ea. 173. 

Pa.—In re McLaughlin’s Estate, 
Orph., 34 Del Co. 560. 

€2 C.J. p 600 note 31. 

66. Pa.—^Everly v. Shannopin Coal 
Co., 11 A.2a 700, 139 PaSuper. 165. 

Prior loss 

Tenant cannot recover from coten¬ 
ant for use and occupation of land 
without showing rental value there¬ 
of from time of filing claim until 
adjudged owner of half interest 
where defendant lost money for five 
years before such time.—Barnes v. 
Kidwell, 64 S.W.2d 331, 245 Ky. 740. 

67. Mont.—^Ayo-tte v Nadeau, 81 P. 
145, 32 Mont. 498—Wetzstein v. 
Boston & Montana Consolidated ! 
Copper & Silver Mining Co., 72 P. 
865, 28 Mont. 451. 

68. Kan.—^Johnson v. Kansas Nat¬ 
ural Gas Co., 136 P. 689, 90 Kan. 
565. 

Okl.—Essley v. Mershon, 262 P,2d 
417. 

Pa.—Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

62 C.J. p 600 note 33. 

Correc^ess of assessment 

Where assessment for taxes was 
made only to cotenants in possession 
as though they were sole owners as 
they claimed, assessment was only 
prima facie proof of correctness, but 
burden was on other cotenants to 
overcome its prima facie effect.— 
Staples v. Pearson, 169 So. 488, 230 
Ala. 62, 98 A.L.R. 862. 

69. N.T.—^Klein v* Waltman. 188 N. 
Y.S. 331. 

70 . Pa—^Everly v. Shannopin Coal 
Co, 11 A.2d 700, 139 Pa.Super. 


TTaltie of use of common, coal 

In suit by tenant in common 
against cotenant in possession of 
common coal for rent of haulage way 
through common coal used by coten- 
ant to transport coal from other 
lands of cotenant, testimony as to 
value to cotenant of use made of 
common coal and as to rates per ton 
for haulage obtained in other in¬ 
stances of bargaining, growing out 
of hard situations and economic or 
physical necessity for right of way, 
was irrelevant on question of rental 
value —^Everly v. Shannopin Coal 
Co„ supra. 

Release 

In suit for accounting by heirs of 
legal title holder of half-interest in 
coal vein, against owner of remain¬ 
ing half-interest for profits reaped in 
mining operations, under allegation 
showing title in plaintiffs* ancestor, 
evidence was admissible to show re¬ 
lease by a corporation of its benefl- | 
cial interest in the coal vein held by 
declaration of trust from the ances¬ 
tor, where release merely freed the 
ancestor’s legal title of the trust, 
bill could in any event been amended, 
and defendant was not taken by sur¬ 
prise.—Faust v. Heckler, 68 A.2d 
147, 369 Pa. 19. 

71. Me.—^Prentiss v. Roberts, 49 Me. 
127. 

72, Ill.—Hawley v. Burd, 6 Ill.App. 
464. 

78. Rvldencd held craJEtcient 

(1) In general. 

Ala.^—Spence v. Spence, 196 So. 717, 
239 Ala. 480, 

Alaska.—^Pilgrim v. Grant, 9 Alaska 
17. 

jnd.—Price v. Andrew, 1® N.E.2d 436, 

I 104 Ind.A^p. 619. * 
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Iowa.—Meier v*. Johannsen, 47 N.W. 

2d 793, 242 Iowa 665. 

Mich.—Barar v. Phillips, 43 N.W.2d 
846, 328 Mich. 267. 

Miss.—Gray v. Busby, 67 So.2d 618. 

(2) To support trial court’s de¬ 
termination that value of property 
had not exceeded widow’s allowance 
and that widow had received benefit 
of it during her life. 

Ky.-—Hollo well v. Hobby, 143 S.W. 

2d 1078, 284 Ky. 142. 

Mo.—Henry v. Steward, 250 S.W.2d 
527, 363 Mo. 213. 

Mont —Marias River Syndicate v. 
Big West Oil Co., 38 P.2d 699, 98 
Mont. 254. 

62 C.J. p 500 note 38 [a]. 

(3) To sustain judgment or decree 
for an accounting. 

Ill.—Pettersson v. Bornemann, 47 N. 

E.2d 620, 318 Ill.App. 226. 

Mich.—Diel V. Diel, 298 N.W. 478, 
298 Mich. 127. 

Tex.—^Peters v. Brookshire, Civ.App., 
195 S.W.2d 181, error refused no 
reversible error. 

(4) To sustain judgment as to 
amount due plaintiff as his share of 
profits. 

Neb.—^Brayton y. Jackson, 201 N.W. 
653, 113 Neb. 40. 

Okl.—Essley v. Mershon, 262 P.2d 
417. 

(5) To support finding, in an action 
for the specific performance of an 
oral agreement to convey on demand 
to plaintiff an undivided one-half 
interest in real property and for an 
accounting of rents, that there was a 
certain sum due to plaintiff as al¬ 
leged.—Coleman v. Satterfield, 223 
P.2d 61, 100 Cal.App.2d 81. 

(6) To support finding as to rea¬ 
sonable rental value of property. 
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in a position where he may be required to account, 
it is his duty to keep accurate accounts of his 
income, expenses, and receipts,and prove the 
amount received,*^5 and, if he fails to do so, his 
cotenants will be entitled to prove such items by 
expert testimony^® So it has been held that, where 
defendant who was managing property in which 
plaintiff had an interest as his own, without recog¬ 
nition of any right in plaintiff, keeps no books of 
account, showing either gross earnings or the cost 
of the upkeep, he cannot complain because the 
evidence on the accounting is more or less indirect 
and circumstantial, since it was the best evidence of 
which the case was, from its nature, susceptible^^ 

! 

g. Trial 

In actions by a tenant In common for an accounting 
of rents and profits, questions of fact on conflicting evi¬ 
dence are for the determination of the jury. 

Principles governing the trial of civil actions 
generally, apply in actions by a tenant in common 
for an accounting of rents and profits.'^^ Questions 
of fact on conflicting evidence are for the deter¬ 
mination of the jury.*^® Where the accounting is 
referred to a master, he should make up an account 
in accordance with the order of reference.^® It is 
only where special interrogatories are in irrecon¬ 
cilable conflict with the general verdict that the 
verdict will be overcome thereby.^ ^ 

h. Amount Recoverable 

(1) In general 


(2) Credits or allowances to which de¬ 
fendant entitled 

(1) In General 

In an action of account by a tenant in commor> 
against his cotenant as bailiff by appointment, the de¬ 
fendant is not only answerable for his actual receipts, 
but for what he might have made out of the land with¬ 
out his willful default; but, if the action is based on 
the liability to account Imposed by statute, the defend- 
ant is answerable only for as much as he has actually 
received more than his just share. 

In an action of account by a tenant in common 
against his cotenant as bailiff by appointment, de¬ 
fendant is not only answerable for his actual re¬ 
ceipts, but for what he might have made out of 
the land without his willful default ;S2 but, if the 
action is based on the liability to account imposed 
by the Statute of Anne or similar statutes, defend¬ 
ant is answerable only for as much as he has ac¬ 
tually received more than his just share,and he 
is not liable for negligence or misuse of the com¬ 
mon property, or for what he might have made by 
diHgence.84 An accounting for rents received 
should cover the entire period of the common own¬ 
ership for which no accounting has been made,^^ 
and the period of accounting may be fixed on an 
annual basis in accordance with the fiscal year of 
the company operating the property-^® 

Ordinarily, in an action to recover rents and 
profits, the proper method of determining the 
amount of the judgment is by proof of the actual 
amount of rents and. profits received,^'^ but, where 


Ark.— Clironister v. Robertson, 185 
S.’W.Sd 104, 208 Ark. 11. 

Mo.—^Henry v. Steward, 250 S.W.2d 
527, 363 Mo. 213, 

(7) To establish an ouster of 
plaintiff by defendant,—^Hed v. Pul- 
lara, Colo., 261 R.2d 609. 

Evidence held Insuffllcient 

—^Alderson v. Horse Creek Coal 
Land Co., Ill S.E. 689, 91 W.Va. 
637. 

62 C.J. P 500 note 38 [b]. 

74. Mich.—Boyce v. Boyce, 83 N.'W. 
1013, 124 Mich. 696. 

Amount of grain raised 

Xowa.—Meier v. Johannsen, 47 N.W. 

2d 793, 242 Iowa 666. 

Amount of ore mined 
Mich.—^Hanna Iron Ore Co. v. Camp¬ 
bell. 29 NT.'W.ad 393, 319 Mich. 113. 

75. Ohio.—Coheu V. Cohen, 102 KB. 
2d 712, 89 Ohio App. 389, reversed 
on other gropnihs 106 K.B.2d 77, 
167 Ohio St. 603. 

re- S*C.—Cain V. Cain, 31 S.B. 278, 
63 S.C. 35®, 69 Am.S.R. 863. 

77. Wash.—^Daniel v. Daniel, 198 P. 
728, 116 Wash. 82. 


78. Ga—Chambers v. Schall, 70 S. 
E 2d 463, 209 Qa. 18. 

79. Existence of laches 

Ga.—Chambers v. Schall, supra. 

80. K.J.—Switzer v. Switzer, 41 A. 
486, 67 K.J.Ea. 421. 

81- Ind.—Gray v. Gray, 164 K.B. 288, 
85 Ind.App. 636. 

62 C.J. p 501 note 43. 

82. Fa.—Steffen v. Hartzell, 6 

Whart. 447. 

62 C.J. p 601 note 44. 

Extent of liability for rents and 
profits generally see supra § 47. 

83. Conn.—^Hill v. Jones, 170 A 164, 
118 Conn. 12, 

Ohio.—Cohen v. Cohen, 102 K.B-2d 
712, 89 Ohio App. 389, reversed on 
other grounds 106 K.E.2d 77, 167 
Ohio St. 603. 

62 C.J. p 601 note 46. 

Rentals not paid 

In suit for accounting between par¬ 
ties comPi^tihg construction of build¬ 
ing as tenants in oomrnop, trlaj Judge 
properly disallowed plaihtiir credit 
: for amounts of rentals accruing 
agrainst a tenant in bpildiags, but 
not paid by him to defendant.—^Barar 

47 & 


v. Phillips, 43 K.w.2d 846, 328 Mich. 
267. 

84. K.T.—^Hall V. Fisher, 20 Barh 
441. 

85. K.T.—^Ladner v. Rieger, 145 K.Y- 
S. 673, 146 App.Div. 695. 

86- Mich.—^Hanna Iron Ore Co. v. 
Campbell, 29 K.W.2d 393, 319 Mich- 
113. 

87. Ind.—Price v. Andrew, 10 K.B.2(1 
436, 104 Ind.App. 619. 

Buration of rental period 
Where it is made to appear that 
cotenant In possession has rented 
a portion of property and has re¬ 
ceived rent therefor and possessor is 
unable to state duration of rental pe¬ 
riod, court should charge possessor 
with receiving proven monthly rentr- 
al for entire period of occupancy, or 
until the running of the statute of 
limitations.-—Cohen v, Oohen» 1®3 K- 
B.2d 712, 89 Ohio App- 389, reversed 
on other grounds 106 K.B.2d 77, 167 
Ohio St. 503. 

Belay rental received by cotenant 
in possession from oil lessee was not 
‘'rent,** '‘issues,"' or **pro$ts" for 
which cotenia^t was required to ac- 

Y - 
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proof of the actual amount received is lacking, 
the accounting will be based on the customary rent¬ 
al value of lands of that character in the locality in 
which they are situated.^S If defendant, in such ac¬ 
tion, has collected only one half of the amount due, 
he will be required to account for plaintiff’s propor¬ 
tionate share of the amount so collected only, since 
the mere fact that rent is owing does not assure its 
collection and no more may be received.^s In ju¬ 
risdictions where one tenant in common may recov¬ 
er for use and occupation by a cotenant, although 
not excluding his cotenant from use and occupa¬ 
tion, plaintiff is entitled to recover for such use 
and occupation a proportionate share of the reason¬ 
able rental value of the property,^0 irrespective of 
profits made or which might have been made, or of 
losses suffered in such use during the term of ex¬ 
clusive operation,*91 but defendant is not charge¬ 
able with rental for buildings and lots on a farm 
where he did not have the use or occupancy of 

them. 9 2 

Where land acquired and held by cotenants for 
sale and profit has been leased for oil and gas pur¬ 
poses by one cotenant as trustee, without the con¬ 
sent of the other cotenant or the cestui que trust, 
and the lease is subsequently ratified in a suit for 
an accounting of rent and profits, the accounting 
should include all money received by the lessor co- 
tenant or trustee of such lease by way of bonus 
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money or communication money and from royalty 
oils and gas rentals, or otherwise accruing under 
such lease ;9 3 damages should not be limited to 
such as are recoverable for injury done to the prop¬ 
erty and to actual compensation therefor.94 Gov¬ 
ernment subsidies received by a cotenant in pos¬ 
session who has farmed the land are not to be 
considered as rents and profits for which recovery 
may be had.95 

Minerals; products of oil and gas wells. Where 
a tenant in common has excluded his cotenant and 
has mined common property, he is bound to account 
to the excluded cotenant for the value of his share 
of the mineral mined in place,96 less the reasonable 
and necessary expense of developing, extracting, 
and marketing the mineral, as discussed infra sub¬ 
division h (2) cf this section; but plaintiff as ten¬ 
ant in common may not recover from defendant as 
tenant in common for the benefit of other tenants in 
common not parties to the suit the value of minerals 
taken from a tract of land jointly owned but may 
recover only for himself the value of minerals tak¬ 
en and then only if he alleges that defendant has 
refused him joint occupancy.97 So, where the tak¬ 
ing of oil and gas is contrary to the rights of his 
cotenants, he must account to them by paying them 
the value of their proportion of the oil and gas 
produced or extracted.98 


count, where oil lease was surren¬ 
dered without operations being con¬ 
ducted thereunder, and without ratifi¬ 
cation of other cotenant.—Lewis v. 
Milam, .169 S.E. 70, 113 W.Va. 649. 

88. Ohio,—Cohen v. Cohen, 102 K.E. 
2d 712, 89 Ohio App. 389, reversed 
on other grounds 106 ]Sr.B.2d 77, 
157 Ohio St 603. 

62 C.J. p 601 note 48. 

89. N.J.'—Kruszewski v. Enterprise 
Loan & Investment Co., 166 A. 463, 
9 X-LMisc. 739. 

90. Ky.—^New pomain Oil & Gas Co. 
V. McKinney, 221 S,W. 246, 188 Ky. 
183. 

62 C.J. p 601 note 62, 

Alter as^sertLon. of claim 
Tenant occupying land, must ac- 
coxmt to potenant for share of net 
profits before latter asserted claim 
for use and occupation and share of 
rental value thereafter.—^Barnes v. 
ICidwell, 64 'S.W.2d 331, 246 Ky. 740. 

91. ILL—Knowles v. Harris^ 6 R.I. 
402, 73 Am.p.^ 

62 CXJ. p 601 note 63. 

93. Iowa.—^Meler v, JOhannsen, 47 
N.W.2d 793, 242 Iowa 66*6. 

93. ^ennett,.-^69 

S.E. 690. 63 WMsu 157. . ^ J 

. * f- r 


94:. W.Va.—Sommers v. Bennett, su¬ 
pra, 

95. Ala.—Spence v. Spence, 195 So. 
717, 239 Ala. 4'80. 

98. Miss.—Gray v, Busby, 67 So.2d 
618. 

Pa.—^Everly v. Shajinopin Coal Co., 
11 A.2d 700, 139 Pa.Super. 165. 

62 C.X p 601 note 58. 

Portion of ore not removed 

In action to recover damages for 
the unauthorized mining and removal 
of iron ore after defendant’s lease 
was terminated as to plaintiffs who 
had a one twenty-fourth Interest in 
the property, defendant could not es¬ 
cape liability to plaintiffs for their 
proportionate shar^ of the ore on 
ground that one twenty-fourth of the 
total ore had not been removed and 
wa.s still left, since Iron ore is not 
capable precise determination as 
to either quality or amnunt, and les¬ 
see as, tenant in common in po^sses- 
sion is not vested with any superior 
right to choose what ore is most con¬ 
venient to mine.—Campbell v, Homer 
Ore Co., 16 N.W.Bd 125, 309 Mich. 
693. 

- « ■ 1 - 1 

Bate of productioxi 

On jant aecoimtiug between tenants 
In. ,poiDcunfn for value of iron ore, 
^owneics one tweipty-fourth interest 


were not entitled to damages based 
on rate of production by mining com¬ 
pany owning the remaining interest, 
where mining company had incurred 
entire expense of developing and op¬ 
erating mine without contribution by 
such owners—^Hanna Iron Ore Co. v. 
Campbell, 29 N.W.2d 393, 319 Mich 
113. 

Value of ore 

On an accounting between tenants 
in common for value of iron ore for 
period between Nov. 22, 1941, and 
May 22, 1946, the value of ore was 
properly based on sales price fixed 
by Office of Price Administration, as 
such price was applicable during 
most of the period.—^Hanna Iron Ore 
Co. V. Campbell, supra. 

97. TT.S,—Glover v. McFaddin, B.C. 
Tex.^ 81 jP.Supp. 426. 

98. Cal.—^Dabney-Johnston Oil Corp. 
V. Walden, 62 P.2d 237, 4 Cal.2d 
637. 

Ky—Stephens v. Preston’s Heirs, 190 
S.W.2'd 468, 300 Ky. 843. 

Ofcl.—^Essley v. Mershon, 262 P,2d 417 
-—Superior Oil Co« v. Oklahoma 
Corp. Commission, 242 P.2d 454, 206 
Okl. 213—Mershon v. Essley, 233 
y.2d 298, 204 Okl. 660—Thompson 
V, Johnson-Kemnitz Brilling Co,, 
145 P.2d 422, 193 Okl. 507—Earp v. 
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If the taking- of minerals from the common prop¬ 
erty was not in bad faith, complainant is entitled 
to receive only the fair cash market value at which 
he could have sold the minerals in place rather than 
the advanced value as brought about by labor done 
and machinery furnished by defendant but, 
where one cotenant has removed minerals from the 
property without the consent of other cotenants, 
he may be required to account to the other coten¬ 
ants for the net profits realized by him from his 
mining operations, and is not limited to the duty 
to account only for the value in the ground of the 
mineral mined,^ or for the amount of royalties 
received under a lease.^ The rule of damages ap¬ 
plicable in cases of willful trespass need not be 
applied in all cases, notwithstanding the wrongful 
intent of the cotenant mining and marketing the 
ore, where an accounting on the basis of the pro¬ 
ceeds of the ore taken, less all reasonable expenses 
of mining, is made.3 In a suit by a tenant in com¬ 
mon of an oil and gas lease against his cotenant 
for an accounting, the fact that defendant paid 
for the gas on the basis of sixteen cents per one 
thousand cubic feet is not necessarily controlling 
as the market price of the gas at the well, and 


the hasing of a finding of the value thereof on 
consideration of all evidence pertaining thereto 
is proper.^ 

The fair market value of the mineral in place 
may sometimes be computed on the basis of the roy¬ 
alties to be obtained in view of all the circumstanc¬ 
es,^ and the rule may be applied notwithstanding the 
actual operations were made by third persons un¬ 
der a lease.® So where a cotenant takes oil and 
gas with the knowledge and consent of his coten¬ 
ants, he must account to them by paying the usual 
and customary royalties for oil and gas in the 
vicinity of the premises.'^ If, because of the breach 
of the duty of the tenant in common to keep prop¬ 
er accounts of the ore taken and of its proceeds, 
the value of the ore cannot be accurately ascer¬ 
tained, all doubtful questions should be resolved 
against him.® Where, in an action for an account¬ 
ing between tenants in common of a mine, defend¬ 
ant paid into the registry the amount of money 
which the court found they held as trustees for 
plaintiff, and thereafter, in operating the mine, with¬ 
out plaintiff^s consent or objection, made expendi¬ 
tures in developing the mine, he is not entitled to 
ask contribution from plaintiff from the fund in 


Mid-Continent Petroleum Corpora¬ 
tion, 27 P.2d 855, 167 Okl. 86, 91 A. 

L.R. 188—Moody v. Wagner, 23 P. 

2d 633, ,167 Okl. 99. 

Tex.—Texas <fe Pacific Coal <fe Oil Co. 

V. Kirkley, Civ.App, 288 S.W. 619, 

ITet value 

Assignee of lessee’s interest in 
lease of undivided one-half joint in¬ 
terest in minerals, who operated gas 
well and marketed gas with knowl¬ 
edge of joint owner’s ownership 
eaual to one-half Interest in gas, was 
liable to joint owner for one-half 
of net value of gas, or the market 
value of gas, less cost of extracting 
and marketing it, rather than for one- 
half of gross sale price of gas at 
point of delivery, and was not liable 
for value of gas which might have 
been produced when well was not 
operated.—Kentucky West Virginia 
Oas Go V. Hatfield, 85 S.W.2d 672, 
260 Ky. 815. 

OPhysical dlviston 

Producing tenant cannot evade lia¬ 
bility to account to cotenapts by 
making physical division of product 
at mouth of oil well and releasing 
proportionate share to which coten¬ 
ants are entitled.—Moody v. Wagner, 
23 P.2d 633, 167 Okl. 99. 

liConey received from mineral es¬ 
tate by CO tenant, joining with trans¬ 
ferees of his half-interest in land in 
executiori of oil and gas lease, was 
proper item for inclusion in mutual 
accounting by cotenants pursuant to 


judgment entered in suit to establish 
plaintiffs’ title to undivided interest 
in land as against lessors—Terry v. 
Prairie Oil & Gas Co., ac.A.Tex., 83 
P.2d 843. 

99. Miss.—Gray v. Busby, 67 So 2d 
618. 

1. Tex.—White v. Smyth, Civ.App., 
214 S.W,2d 953, affirmed 214 S.W. 
2d 967, 147 Tex. 272, 6 A.L..R.2d 
1348. 

Prior development of property 

The ownership of all tenants in 
common of rock asphalt estate in 
land extended to all the rock as¬ 
phalt and to all of the advantages 
and peculiar conditions and stages 
of development of the property at 
the time a mining lease thereon was 
terminated, and, hence, owner of an 
undivided interest who took advan¬ 
tage of the developed pit, etc., to 
mine, process, and market rock as¬ 
phalt was properly required to ac¬ 
count to codwners for net profits rea¬ 
lized from such operations, and not 
merely for the value of rock asphalt 
in place.—^White v. Smyth, Civ.App.'', 
214 S.W.2d 967, 147 Tex. 272, 6 A.L. 
R.2d 1348. 

2. Alaska—^Pilgrim v. Grant, 9 
Alaska 17, 

3. U.S—Silver King Coalition Mines 
Co. of Nevada v. Silver King Con¬ 
solidated Mining Co. of Utah, Utah, 
204 F. 166, 122 C.C.A. 402, Ann. 
Cas.l918B 571, certiorari denied 33 
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S Ct. 1051, 229 U.S. 624, 57 L.Ed. 
1356. 

4. Kan.—^Prewett v. Van Pelt, 235 P. 
1059, 118 Kan. 671. 

62 C.J. p 601 note 64. 

5. Pa.—^McIntosh v. Ropp, 82 A. 949, 
233 Pa. 497. 

62 C..T. p 602 note 60. 

Belief as to exclusive title 

Occupying tenant who in good 
faith believes he has exclusive title 
to joint property is liable for royal¬ 
ty with interest.—Stephens v. Pres¬ 
ton's Heirs, 190 S.W.2d 468, 300 Ky. 
843. 

6. Pa.—^McIntosh v. Ropp, 82 A. 949, 
233 Pa. 497. 

Becognltiou of lease 

Where one cotenant by lease to 
another, utilizes oil discovered on 
land without consent of other coten¬ 
ants, nonconsenting cotenants may 
recognize lease and receive their 
fractional interest in royalty, or may 
reject lease and receive their frac¬ 
tional part of oil produced less pro¬ 
portionate part of cost of discovery 
and production.—Davis v. Atlantic 
Oil Producing Co., C.C.A.Tex., 87 F. 
2d 75. 

7- Tex.—^Texas & Pacific Coal & Oil 
Oo. V. Kirkley, Civ.App., 288 S.W. 
619. 

8. U.S.—Silver King Coalition Mines 
Co. V. Conkling Mining Oo., Utah, 
255 F. 740, 167 C.C.A. 86. 
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court, but must get such contribution, if at all, from 
the further profits realized from the mine.^ 

Where the common property is used by the ten¬ 
ant in possession for the operation of another mine 
separately owned by such tenant, he may be obliged 
to pay his cotenant the fair rental value of the 
property so used,^^ but, in some circumstances, 
plaintiff is not entitled to recover an allowance for 
facilities or equipment used by defendant cotenant 
in operating another mine owned individually, as 
where plaintiff has otherwise been compensated 
therefor,!^ or where there is insufficient evidence 
on which to base such an allowance^^ 

Costs, If the cotenant fails to account until he 
is compelled to do so by legal proceedings, costs 
do not come out of the common property, but the 
delinquent cotenant is personally liable therefor.^3 

(2) Credits or Allowances to Which Defend¬ 
ant Entitled 

On an accounting for rents and profits, the defend¬ 
ant should be allowed a just proportion of such ex¬ 


penses as were, from necessity, disbursed for the com¬ 
mon estate, notwithstanding his inequitable conduct in 
denying his cotenant's title; but no allowance may be 
claimed for expenditures having no relation to the prop¬ 
erty which is the subject matter of the controversy# 

In actions of account or on hills in equity for an 
accounting of rents and profits, or for use and 
occupation in jurisdictions where a right of action 
therefor is recognized, defendant should be allowed 
a just proportion of such expenses as were, from 
necessity, disbursed for the common estate.^^ Thus, 
he is entitled to credit for money paid by him to 
an agent for the collection of rents, and to a 
proportionate allowance of moneys expended in the 
payment of taxes validly assessed,although no 
allowance can be made for taxes paid under a void 
assessments'^ Also, he is entitled to reimburse¬ 
ment for moneys expended in extinguishing liens 
on the common property, ss for moneys advanced 
for principal and interest on an encumbrance against 
the property,S9 or for costs incurred in defending 
the title to the common property.^*^ In addition, 
defendant may be entitled to a credit for actual 


9. Colo.—Stickley v. Mulrooney, 87 
P. 647, 36 Colo. 242, 118 Am S,R. 
107. 

10. Pa.—Everly v. Shan nop in Coal 
Co., 11 A.2d. 700, 139 Pa.Super. 166 

Measure of fair rental value 
In suit by tenant in common 
ag'ainst cotenant in possession of 
common coal for rent of haulage way 
through common coal used by coten¬ 
ant to transport coal from other 
lands of cotenant, measure of fair 
rental value was not economic value 
to cotenant of haulage way, or the 
purpose for which rented but was 
what tenant in common could have 
secured for such use in the open 
market had cotenant not been in 
possession; the statute authorizing 
tenant In common to recover from 
cotenant in possession a share of 
the occupation rents does not give to 
tenant in common the right to recov¬ 
er rental value on basis of a physi¬ 
cal necessity to use common property 
or on basis of nuisance or '‘hold-up 
value.”—-Everly v. Shannopin Coal 
Co., supra. 

11. Mich.—^Hanna Iron Ore Co. v. 
Campbell, 29 l^.W.2d 393, 819 Mich. 
113. 

Beclprooal beueAts 

On an accounting between tenants 
in common for value of iron ore, 
owners of one twenty-fourth interest 
were not entitled to allowance for 
use of mine in question by owner of 
remaining interest In its operation of 
an adjoining mine, where manner of 
operation gate such owners benefit 
of other facilities they did not own. 
-^Hanna irph Ore Co. v. Campbell, 
supra.^ ., I * r. ^ ^ • 


12. Mich.—Hanna Iron Ore Co. v. 
Campbell, supra. 

13. Pa—Croasdale v. Von Boyne- 
burgk, 65 A. 770, 206 Pa. 16. 

14. Ind.—Scott V. House, 91 >7.E.2d 
853, 120 IndApp. 346. 

N.J.—Pmley v. Keene, 42 A.2d 208, 
136 N.JEq. 347—Fort v. Gilbert, 
172 A. 880, 116 N.JEq. 219. 
I^,Y._iVlacancich v. Kenny, 2 N.E 
2d 627, 271 N.T. 164. 

Tenn.—^Zuccarello v. Erwin, 2 Tenn. 
App. 491. 

Vt.—Richardson v. Richardson, 11 A. 

2d 227, 111 Vt. 140, 

62 C.J. p 602 note 67. 

Right to contribution see supra §§ 
68-70. 

Protection, of property 

A cotenant charged with rental 
value of common property should be 
credited on an accounting with pay¬ 
ments made by him which were re¬ 
quired for the protection of the prop¬ 
erty.—Tesar v. Leu, 66 N.'W.2d 803, 
166 Neb. 628. 

Ground rent 

yVhere assignee of part interest in 
building and equipment therein, 
erected -on his land by assignor and 
another, testified that in renting the 
property he charged no ground rent, 
but permitted tenants to occupy 
building on payment of rent for use 
of building and equipment, landown¬ 
er was not entitled to credit for 
I ground rent on the land in account- 
I ing to cobwner of building and equip- 
' ment for his share of rentals' coMSot- 
ied.—Connolly v. McLeod, Miss./ 63 


Sum not demanded In cross petition 
In action by a tenant in common 
with oil company against oil com¬ 
pany for accounting and to cancel 
oil lease, conflicting evidence that 
oil company would not have paid 
third person specified sum of money 
in absence of assurance of cotenant 
that there would be no attack on va¬ 
lidity of oil lease authorized decree 
allowing oil company to take credit 
for such sum in the accounting, not¬ 
withstanding there was no demand 
therefor in oil company's cross peti¬ 
tion.—Pure Oil Co. v. Byrnes, 57 N.E, 
2d 366, 388 Ill. 26. 

15. N.Y.—Collins v. Collins, 40 N.T. 
S. 902, 8 App.Biv. 602. 

16. Ala.—Gordon v. McLemore, 186 
So. 470, 237 Ala. 270. 

N.J.—Pmley v, Keene, 42 A.2d 208, 
136 N.J.Bq. 347. 

Or.—King v. King, 95 P.2d 66, 163 Or. 
84. 

Pa.—^In re Webb’s Estate, Orph., 29 
Bel.Co. 200—'In re Clarke’s Estate, 
Orph., 30 WestCo. 333. 

Vt.—^Richardson v. Richardson, 11 A. 

2d 227. Ill Vt 140. ' 

62 C.J. p 602 note 69. 

17. N.y.—Cole V. Cole, 108 N.T.S. 
124, 57 Misc. 490. 

18. Or.—King v. King, 95 P.2d 66, 
163 Or. 84. 

62 C.J. p 602 note 71. 

19. N.J.—^Finley v. Keene, 42 A,2d 
208, 136 N.J.Eq. 347. 

Vt—^Richardson v. Richardson, 11 A. 
2d 227, 111 Vt 140. 

2a Or.—King v. King, 95 P.2d 66, 
; 163 Or. 84. 
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services^i and expenses^^ in operating the property, 
notwithstanding inequitable conduct in denying his 
cotenant’s title but no allowance may be claimed 
for expenditures having no relation to the property 
which is the subject matter of the controversy.^^ 

Repairs and improvements. Defendant may be 
allowed a credit for necessary repairs made by 
him^^ and for improvements made by him with 
the agreement and consent of his cotenants,^® Ac¬ 
cording to some authorities he may be entitled to an 
allowance for permanent improvements although the 
cotenants have not consented to the making there¬ 
of,but there are some decisions holding to the 
contrary.^S Where the cotenant is credited with 
improvements, the credit, it has been held, is to be 
based on their original cost and not their present 
value ;29 further, it has been held that the allowance 


cannot exceed the amount of the rents and profits 
with which he is charged.^O 

Insurance, Ordinarily an allowance should be 
made to the tenant in possession for insurance pay¬ 
ments made by him for the protection of the com¬ 
mon property but defendant cannot be allowed 
for the cost of insurance, when it does not appear 
that it was procured for plaintiff, or on his interest, 
or with his knowledge, or that he has ever received 
or accepted any benefit arising from it.^^ 

Production of oil and gas or other minerals, A 
tenant in common who requires his cotenant to ac¬ 
count to him for his interest in minerals produced 
and sold, measured by his interest in the land, would 
be required to allow a credit for his proportion of 
the necessary cost of producing and marketing the 
product,^^ except where the cotenancy interests 


21- Ya.—Ruffners v. Lewis, 7 Leigh 
720, 34 Va. 720, 30 Am.D. 513. 

22- NT.T.—^Vlacancich v, Kenny, 2 N. 
E.2d 527, 271 N.T 164, 

€2 C.J. p 502 note 74. 

23. U.S—^Dettenng v. Nordstrom, 
Alaska, 148 F. 81, 78 C.C.A. 157, 

24. Or,—V- King, 95 P-2d 66, 
163 Or. 84. 

Appeal from Judgment 

In suit by divorced wife against 
former husband to compel account¬ 
ing for rentals and profits of apart¬ 
ment house which was held by anoth¬ 
er in trust for them, husband was 
not entitled to an allowance for mon¬ 
ey expended in appealing’ from joint 
Judgment entered against them In 
libel action, in absence of showing 
that expenditure was made at request 
of wife, since appeal did not remove 
a "common burden^' or confer a 
"common benefit,” although instru¬ 
mental in removing liens against 
both of their equitable interests in 
property, and husband could not re¬ 
cover for any protection he may have 
afforded wife’s interest as volunteer. 
—King V. King, supra. 

25. N.J.—Finley v. Keene, 42 A.2d 
208. 136 N JEq. 347. 

N.Y.—Vlacancich v. Kenny, 2 NB.2d 
627, 271 N.T. 164. 

Pa.—In re Webb’s Estate, Orph., 29 
Lel.Co. 200. 

Vt.—rRiohardson v. Richardson, 11 A, 
2d 227, 111 Vt. 140. 

€2 C.J. p 502 note 77. 

26. Ky.—-MAstin v. Mastin’s Adm’r, 
60 S.W.2d 77, 243 Ky. 830. 

N.T.—Vlacanciqh v. Kenny, 2 N.13.2d 
627, 271 N.T. 164. 

Or.“-King v. King, 96 P.2d 66, 163 
Or. 84. 

Tex.—Oechsner v- doureier, Civ.App,, 
166 B.W.2d 963, error refused- 
62 C.J. p 603 note 78. 


AcquiesceiLce 

In a court of equity, tenant in com¬ 
mon cannot obtain compensation 
from cotenant for use and occupation 
of property in its improved state, 
except on condition that amount of 
enhancement of value of share of 
tenant in common resulting from im¬ 
provement made by cotenant with ac¬ 
quiescence of tenant in common be 
credited against demand of tenant in 
common, notwithstanding improve¬ 
ments were replacements of equip¬ 
ment and building which wore out 
while tenant in common and his suc¬ 
cessors in interest were in possession 
of property.—^Delta Cotton Oil Co. v. 
Lovelace, 196 So. 644, 189 Miss. 113. 
Enforcement by successor In Int^est 

Any right which cotenant possesses 
to allowance for Improvements to 
common property may be enforced 
by a successor in interest of the co- 
tenant, such as a purchaser of the 
property.—^Delta Cotton Oil Co. v. 
Lovelace, supra. 

Manner of reimbursement 

On sale of cotenancy property aft¬ 
er termination of life estate, court in 
order to reimburse cotenant for per¬ 
manent improvements made by him 
during his possession as life tenant 
on basis of enhanced value of prop¬ 
erty at termination of life estate 
rather than at time of sale could 
require him to account for only such 
rents collected by him during his 
possession after termination of life 
estate as had not accrued as result 
of improvements, or could charge 
him with gross rents and reimburse 
him for value of improvements, or 
could adjust accounts in some other 
equitable manner.—Staples v. Fear- 
son, 159 So. 488, 230 Ala, 62, 98 A.L. 
R. 862. 

Baymeut pa?o tauto 

In aocoujffitiixg between eo^eanauipif j 
impro . are regarde<|s^ ap* fiet# t 


for pro tanto by rents as they accrue 
—^Eaton V. Davis, 182 S.E. 229, 165 
Va. 313. 

27. Tenn—Sutton v. Sutton, Ch., 68 
S.W. 891. 

62 C J. p 503 note 79. 

23. Pa.—In re Webb's Estate, Orph., 
29 Del.Co. 200. 

W.Va.—Bodkm v. Arnold, 35 S.E. 980, 
48 W.Va. 108. 

62 C.J. p 603 note 80. 

Burchase not authorized 

Cotenant who expressly authorized 
agent managing common property to 
purchase hotel furniture was liable 
for loss resulting to other cotenant 
who did not authorize purchase and 
did not impliedly ratify purchase.— 
McQuaid v. Delaney, 183 N.B. 726, 
281 Mass. 334. 

j 29. Mich.—Fenton v. Miller, 74 N.W 
384, 116 Mich. 45, 72 Am.S.R. 602. 

30. Ala.—Horton v. Sledge, 29 Ala 
478. 

31. Pa.—In re Webb's Estate, Orph , 
29 Del.Co. 200. 

Vt.—Richardson v. Richardson, 11 A, 
2d 227, 111 vt. 140. 

32. N.H.—^Pickering v. Pickering, 3 
A 744, 63 N.H. 468. 

33^ Cal.—^Dahney-Johnston Oil Corp. 
V. Walden, 62 P.2d 237, 4 Cal.2d 
637- 

Mont-—^Marias River Syndicate v. 
Big West OU Co., 38 P.2d 699, 98 
Mont. 254- 

Okl.—Bssley v. Mershon, 262 P.2d 
417—Superior Oil Co. v, Oklahoma 
Corp. Commission, 242 P.2d 464, 206 
Okl. 213—Mershon v. Essley, 233 
P.2d 293, 204 Okl. €60—ThcmpsQH 
V. Johnson-Kemnitz Drilling Co., 
145 P.2d 422, 19$ OkL 607—Nahar- 
key V. Sand Springs Home, 69 P.2d 
289. il77 Okl- 371, certiorari denied 
Sand Springs Home v. Naharkey, 57 
act. 113, 299. U.S. 6^38, 81 L^d. 
433—Earp v, Mid-Cbntluent Pe- 
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were sold with the understanding that they would 
not be subject to such expenses.^^ So a tenant 
in common in exclusive possession of mining prop¬ 
erty who extracts and sells the ore may charge 
against its proceeds the reasonable and necessary 
expense of its extraction and marketing.^^ What 
constitutes reasonable and necessary expense of 
developing, extracting, and marketing minerals for 
which a tenant in common is entitled to credit in 
an account varies greatly and is dependent on the 
circumstances in each particular case.^® So it has 
been held that the court may or should make proper 
allowances for warehouse charges,cost of drilling 
unprofitable wells, commissions, depreciation, cost 
of administrative services, and insurance but a 
cotenant of a mine who secretly extracted and sold 
ore therefrom has been held not entitled to an al¬ 
lowance, as an expense of the extraction, for the 
cost of cleaning and extending a tunnel which, al¬ 
though instrumental in discovering the ore, was used 
for other purposes, the income from which ex¬ 
ceeded the costs thereof.^® 

A tenant operating a mine may, when called on 


to account for the profits, set off as against a non¬ 
operating tenant the cost of improvements, on his 
showing that the improvements were necessary and 
enhanced the value of the common property.^i in 
a suit for an accounting between tenants in com¬ 
mon in a mine, it has been held that the right of a 
cotenant to credit for reasonable expenses incurred 
in extracting minerals therefrom is not affected by 
his inequitable conduct in denying his cotenants’ 
title ,^2 or in violating his parol agreement to car¬ 
ry on no mining on the property, ^3 or in falsely 
stating in his answer that the profits over expenses 
exceeded a certain amount,^^ and in such an action 
an allowance of a part of the gross output from 
the mine to a cotenant in proportion to his interest 
therein was proper where defendant cotenant of¬ 
fered no proof of reasonable expenses in extracting 
mineral from the mine.^^ 

Support of cotenant. Where one cotenant culti¬ 
vates the land, and the others occupy with him the 
common dwelling and receive their support from the 
product of the farm, what they so receive should 
be considered on an accounting, although the culti- 


troleum Corporation, 27 P.2d 855, 
167 Okl. 86. 91 AX.R. 188—-Moody 
V. Wagner, 23 P.2d 633, 167 Okl. 
99, 

Tex.—White v. Smyth, 214 SW.2d 
967, 147 Tex. 272, 6 A.L.R.2d 1348. 
62 C J. p 503 note 83. 

XSQLtiitahle principle 

The principle on which participat¬ 
ing cotenant is allowed to deduct 
reasonable expenses of producing 
and marketing oil from gross pro¬ 
duction is an eauitable one, and a 
court of equity will not permit the 
nonparticipating cotenant to be un¬ 
justly enriched at the expense of the 
participating cotenant, and, there¬ 
fore, participating cotenant is allow¬ 
ed to deduct costs of production from 
gross production, and is required to 
account to nonparticipating cotenant 
only for his share of net production. 
—‘McCurdy v. Harry L. Edwards 
Drilling Co., Tex.Civ.App., 198 S.W. 
2d 609. 

Belazatioii of original rule 

The original rule that a cotenant 
assuming to exercise exclusive own¬ 
ership 'became liable to account for 
damage to inheritance aaid was not 
allowed to deduct expenses incurred 
in taking profits from land has been 
relaxed where profit taken from land 
is of a fugacious nature and liable to 
be exhausted euijac^t oP’^ators 
so as tp allots dedi^otions for mw^y 
spent in protecting, preserving and 
markeffng, and, where subject mat¬ 
ter is oil, cotenant Who takes it ft“om 
land must account to his cotenants 
for their respective proportions of 
/aJ,u^ Is 

8^ Q, 


its market value less cost of extract¬ 
ing and marketing it,—Pure Oil Co. v. 
Byrnes, 57 N.B.2d 366, 388 Ill. 26. 
Xtetentlon. of production 
A tenant in common who drilled 
oil and gas wells within established 
spacing or drilling unit was entitled 
to retain all the production from the 
land until proceeds of part owned by 
other tenants in common were suffi¬ 
cient to repay proportionate share of 
the cost of drilling, equipping, and 
completing the wells and of the ex¬ 
pense of operating wells.—Meeker v. 
Denver Producing & Refining Co., 188 
P.2d 854, 199 Okl. 466. 

34. Cal.—Dabney-Johnston Oil Corp. 
V. Walden, 62 P.2d 237, 4 Cal.2d 
637. 

35. XJ.S.—Silver King Coalition 

Mines Co. of Nevada v. Silver King 
Consolidated Mining Co. of Utah, 
Utah, 204 F. 166, 122 C.C.A. 402, 
Ann.Cas.l918B 671, certiorari de¬ 
nied 33 S.Ct. 106.1, 229 U.S. 624, 
67 L.Bd. 1366. 

Ezp^dltuxes exceeding return 

Where expenditures made by co- 
tenant working Independently on 
mining claim for exceeded net re¬ 
turn to him, money judgment could 
not he entered against him. in f^vor 
of other cotenant.—Grant v. Pil^im, 
CC.A.Alaska, 95 F.2d 662. ^ , 

Cancellation of leave ^ 

Iron qre mining lessee, who^ w^ a 
tenant in common’ with rei^ect^ to* 
holders of a one twenty-fouiHdiL inter¬ 
est in the property who had canceled 
the lease as to th^m, was entitled to 
mine the ore and to deduct the cost 
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even though such costs might not be 
deductible to a mere willful trespass¬ 
er without any right or claim of title. 
—Campbell v. Homer Ore Co, 16 N. 
W.2d 125, 309 Mich. €93. 

3S. Okl.—^Essley v. Mershon, 262 P. 
2d 417. 

Work not directly connected 

All work done by tenant in com¬ 
mon and his former associates in 
prospecting and mining under ar¬ 
rangements with associates should 
not be considered in making up the 
account of profits in which cotenant 
should share, where such work was 
not directly connected with mining 
operations resulting In profit.—^Pil¬ 
grim V. Grant, 9 Alaska 17. 

37. Okl.—Moody v. Wagner, 28 P. 
2d 633, 167 Okl. 99. 

38. Okl.—Moody v. Wagner, supra. 

39. Mich.—^Hauna Iron Ore Co. v. 

Campbell, 29 N.W.2d 393, 319 

Mich. 113. 

40. U.S.—Silver King Coalition 
Mines Co. v. Oonkling Mining Co., 
Utah, 266 F. 740, 167 C.C.A. 86. 

41. Colo.—Wolfe V. Childs, 94 P. 292, 
42 Colo. 121, 126 Am-S.R. 152. 

Ta.—-Graham v. Pierce, 19 Gratt. 28, 
60 Va. 28, 100 Am.D. 668. 

42. U.S-— Bettering v. Nordstrom, 
Alaska, 148 F. 81, 78 C.C.A. 157. 

43. U.S.—^Dettering v. Nordstrom, 
supra., 

44. U.S.—^Dettering v. Nordstrom, 
supra. 

45. U.S.—^Detterlng v. Nordstrom, 
supra. 

62 O.J. p 60S note 89. 
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vating tenant is the father of the others, who are 
minors.*^® It has heen held, however, that, where 
plaintiff^s father had possession of and used an 
entire farm after the death of his wife, from whom 
plaintiff inherited an interest therein, the father’s 
estate is not entitled to credit for support and 
maintenance rendered to plaintiff, as against his 
father’s liability to account for rents and profits de¬ 
rived from plaintiff’s interest in the farm.^*^ 

Payment made to cotenant as part of common 
fund. The tenant receiving the rents should be al¬ 
lowed a credit for all payments made to his co- 
tenant as a part of a common fund,^^ and although 
at a stated time he had accounted for and paid more 
than he was liable to pay, or in excess of the pre¬ 
cise sum due, it must be considered as a payment on 
account. 

§ 79. - For Sale or Conversion of Com¬ 

mon Property 

Generally, a tenant in common Is accountable to 
his cotenants for the sale or conversion of the common 
property, so that an action of account or a bill for an 
accounting may be maintained against a tenant who 
receives the entire proceeds from a sale and neglects or 
refuses to account therefor. 

As a general rule, a tenant in common is ac¬ 
countable to his cotenants for the value of the 
common property conveyed by him to others.So, 
where tenants in common join in a sale of the com¬ 
mon property and one of them receives the entire 
proceeds from the sale and neglects or refuses to 
account therefor, his cotenant may maintain an ac¬ 
tion of account against him.^^ It has been held, 
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however, that an action to compel an account of the 
proceeds of the sale of the common property by one 
of the cotenants will not lie where one has a mere 
equitable interest, and the other has a legal title, 
in the land, and that the only remedy is in equity 
where all mere trusts are of right cognizable.52 
Also an action of account by a cotenant to recover 
his share of the proceeds of a sale of the common 
property cannot be maintained where defendant had 
done no act in denial of plaintiff’s rights, and at the 
time the suit had commenced had not received an 
account of the sale, and did not know for how much 
the property sold,^^ or where plaintiff fails to show 
that he is a tenant in common with defendant.®^ 

Where one tenant in common acts as agent for 
the sale of the whole property to a third person, 
it has been held that a fiduciary relationship ex¬ 
ists,^ 5 and ordinarily his cotenant may have an 
action for an accounting for the proceeds of the 
sale,^® whether the agency was the result of a 
previous agreement or a subsequent ratification.^^ 
Also, where a tenant in common agrees that the 
others shall sell the common property and discharge 
outstanding Hens, and pay the balance according to 
the respective rights of all the cotenants, the agree¬ 
ment makes the cotenants in whom such confidence 
is reposed quasi trustees, and a bill in equity for 
accounting may be maintained by one of them 
against the others where there exists a dispute as 
to the liens properly chargeable against complain¬ 
ant’s interests,®^ and the right cannot be defeated on 
the ground that complainant has a complete and ade¬ 
quate remedy at law.^^ There is, however, author- 


46. S.C.—Cain v. Cain, 31 S.E. 278, 
63 S.C. 350, 69 Am.S.R. 863. 

47. Va.—Watts v. Watts, 61 S.E. 
359, 104 Va. 269. 

48. NT.T.—Schettler v. Smith, 34 NT. 
T. Super. 17. 

Allowance refoaed 

In suit by divorced wife ag-ainst 
former husband to compel account¬ 
ing for rental-s and profits of apart¬ 
ment house which was held by an¬ 
other in trust for them, trial court 
did not err in refusing to make al¬ 
lowance to husband for rentals which 
he alleged wife collected and failed 
to account for, where wife testified 
that she immediately turned rentals 
which she collected over to husband 
and husband admitted on witness 
stand that he had received some of 
rentals from her, but stated that he 
did not know how much.—^King v. 
King, 95 P.2d 66. 163 Or. 84. 

19. N’.T.—Schettler v. Smith, 34 N. 
T.Super. 17. | 


^ 50. Tex.—Welch v. Brock, Civ.App., 
195 S.W.2d 940, error refused no re¬ 
versible error. 

61. NT.T.—Wright v. Wright, 69 

How.Pr. 176. 

50 , vt.—Cearnes v. Irving, 31 Vt. 
604. 

63. Ark.—Bertrand v. Taylor, 32 
Ark. 470. 

54. Cal.—Clark v. Jones, 49 Cal. 618, 

55. Okl.—Martin v. Clem, 280 P. 826, 
13 Okl. 245. 

S.P.—McEwen v. Gotthelf, 140 IST.W. 
264, 81 S.D. 180. 

56. Or.—Curl v. Neilson, 167 P.2d 
320, 178 Or. 343. 

62 C.J, p 504 notes 96, 99. 

SuilloleiLoy of evidence 
Or.—Curl V. Keilson, supra. 

62 C.J. p 501 note 96 [c]. 

trnder mortgage participatlooL 
agreement giving fair notice to own¬ 
er of junior interest that his coSwn- 
er, in whose name the mortgage stood 
of record, might foreclose the whole 
mortgage in his own name and 4n 
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that foreclosure was not required to 
protect the lesser interest, if by a 
foreclosure suit there should be rea¬ 
lized more than enough to pay oft the 
senior interest, then owner of the 
junior interest would have a right 
to demand an accounting of the over¬ 
plus without any express agreement; 
but where holder of senior interest 
purchased property at foreclosure 
sale at a price less than was required 
to satisfy his share of the mortgage, 
holder of senior interest could not be 
required to account to holder of 
junior interest for the amount he re¬ 
ceived in excess of his superior in¬ 
terest in the mortgage on subsequent 
resale of the property, In absence of 
any allegation of fraud.—^Metropoli¬ 
tan Investors Service v. President 
and Directors of Manhattan Co., 66 
JSr.E.2d 738, 292 IST.T. 463. 

57. Ky.—^Harkins v. Brown, 211 S. 

W. 584. 184 Ky. 316. 

58. Ala—Glennan v. Touart, 96 So. 

336, 269 Ala. 437, ^ 

69w Ala—-Glenhosfi v. Touart, supra 
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ity to the effect that moneys received by one co- 
tenant as the agent of the other for the sale of his 
interest to a third person are not held in trust by 
the agent so as to entitle the principal to maintain 
a suit in equity for an accounting, the proper rem¬ 
edy being a suit at law to recover the amount al¬ 
leged to be due, as there is a complete and ade¬ 
quate remedy at law.®® 

A bill for an accounting, it has been held, may 
be maintained by one tenant in common against an¬ 
other for a conversion of chattels owned in com¬ 
mon by a sale thereof as his exclusive property,®^ 
and, on the other hand, it has been held that for 
such a conversion an action in equity for account¬ 
ing would not lie unless a variety of adjustments, 
complicated accounts, or other complications were 
involved, and that, if an accounting was necessary, 
a bill for accounting would lie,®^ but if the exact 
interest of plaintiff in the property and the exact 
amount which he was entitled to recover of his 
coowners could be determined without an account¬ 
ing the appropriate remedy would be at law.®^ 

Lhnitation of actions. In a suit by a tenant in 
common against another cotenant for an accounting 
of the proceeds of sales of the land held in com¬ 
mon, which was acquired and held for sale and 
profit, the statute of limitations begins to run from 
the time plaintiff had the right to demand payment.®® 

Credits to which defendant entitled. Where one 
tenant in common, as the agent of the others, makes 
a sale of timber on the common property, and in 
order to effect the sale it is necessary for him to 
give a right of way over property owned by him in¬ 
dividually, he is entitled, in an action against him 
for an accounting of the proceeds of the sale, to an 
allowance for the price at which, under the circum¬ 
stances, he could reasonably have expected to sell 
it, in connection with the sale of his interest and the 
interest which he was authorized to sell in the 
timber on the common property, and in connection 
also with the timber on his individual land.®® A 
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valuation of such right of way on the basis of its 
salable or condemnation value, independent of its 
acquisition by the vendee in connection with the 
purchase of the timber, is not the correct measure 
of such value.®7 Where a tenant in common gives 
credit for the sale of the property under circum¬ 
stances where he should have demanded cash, he 
will be chargeable as though he had received cash.®8 

I 80. -For Waste 

a. In general 

b. Measure of damages 

a. In Greneral 

Where a tenant in common has committed waste, 
his cotenant may, at common law, maintain an action 
of account, or, if grounds of equitable Jurisdiction exist, 
a bill for an accounting. 

Although, as discussed supra § 78 a, an action of 
account could not be maintained at common law by 
one tenant in common against his companion for 
taking more than his just share or proportion of the 
profits, unless he had appointed the latter bailiff of 
his share, where a tenant in common has committed 
waste, his cotenant may, at common law, maintain 
an action of account, or, if grounds of equitable 
jurisdiction exist, a bill for an accounting,®® since 
the action is not one to recover for use and occupa¬ 
tion or for rents and profits, but for a part of the 
estate itself, which the cotenant has taken and car¬ 
ried awayJO Also, accounting for waste committed 
by one cotenant is an incident to the right to parti¬ 
tion, as discussed in Partition § 140, and ancillary 
relief by way of accounting may be had in an ac¬ 
tion to enjoin a cotenant from committing waste if 
the bill prays for such relief, as considered infra 
§96. 

Although according to some decisions a tenant 
in common committing waste cannot be treated as a 
tort-feasor,it has been held that where statutes 
make the taking by one cotenant of minerals from 
the common property not only waste, but a tres- 


60. Alaska.—Garside v. Norval, 1 
Alaska 19. 

61. Va.—^Moorman v. Smooth, 28 
Gratt. 80. 69 Va. 80. 

62. Ark.—^Harnwell v. Arkansas 
Ric© Growers’ Co-op. Ass’n, 276 S 
W. 371, 169 Ark. 622. 

63. NT.T.—^E)y<^l(Unan v. Vallente, 42 
N-.T. 549. 

^ 4 . K.Y.^—v. Valient©, su¬ 
pra. 

66 . W.VA-^Sommers v. Bennett, 69 
S.E. m W.Va,' 157. 


66 . Va.—^Harman v. Moss. 93 S.E. 
609, 121 Va. 399. 

07 . Ya,—^Harman v. Moss, supra. 

68 . Ill.—Hammer v. Johnson, 44 Ill. 
192. 

63. Ala,—^Love v. Sims-Morgan 

Lumber Co., 158 So. 180, 229 Ala. 
499. 

—S^ayers v. Pyland, 161 S.W.2d 
769, 139 Tex. 57, 140 A.L.R. 1164. 

62 C.J. p 505 note 16. 

XiLoideiL^^ reliet 

In equitable proceeding for ac¬ 
counting between tenants in common 
ffqujiwa^te in cutting timber, .outen- 

4S3 


ants who had signed deeds conveying 
their timber rights to another. co- 
tenant in consequence of false rep¬ 
resentations of that cotenant’s agent 
were entitled to incidental relief of 
cancellation of deeds.—Love v. Sims- 
Morgan Lumber Co., 158 So. 180, 229 
Ala. 499. 

70. Mo.—Childs v, Kansas City, etc., 
R. Co., 23 S.W. 373, 117 Mo. 414. 

N.T.—Abbey v. Wheeler, 62 IT.E. 1074, 
170 N.T. 122. 

71. Ala—Gulf Red Cedar Co. v. 
Crenshaw, 65 So, 1010, 188 Ala. 
606. 

62 C.J. p 505 note 20. 
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pass, regardless of whether or not he takes more 
than his share, his cotenant may waive the tort and 
have an accounting for money had and received 
when the minerals so taken have been sold.'^^ With 
respect to jurisdiction of courts of equity of ac¬ 
tions for waste, it has been held that equitable ju¬ 
risdiction exists where the remedy at law is neither 
as complete, practical, nor efHcient as the remedy 
at law,*^^ and such is the case where the acts com¬ 
plained of might well furnish a cause for a multi¬ 
plicity of suits at law where the accounts between 
the parties are complicated and where a discovery is 
soughtJ^ 

Parties and evidence. Tenants in common may 
join in a suit against their cotenants for an account¬ 
ing for waste, although the interests of some are 
greater than those of others, where all complain¬ 
ants claim under the same deed as donees or de¬ 
rivatively from such, and all sue to adjust their 
relations with defendants, growing out of a con¬ 
tinuous scries of acts in cutting and disposing of 
timber in which all parties were interested.75 
Where an accounting is asked for timber cut and 
sold by defendant, the burden is on complainant to 
show the amount and value thereof,'^^ but, in an 
action for accounting by a tenant in common for 
gas produced and taken from the common property 
by his cotenant and sold by him, defendant has 
the burden of showing the allowances to which he is 
entitled 

General rules as to the admissibility^^ and weight 
and sufficiency'^9 of evidence apply. Evidence based 
on the count and measure of the stumps and on the 


estimated size of the ramp is too indefinite, un¬ 
certain, and speculative to afford any basis for an 
estimate or a finding as to the amount of timber 
cut or removed by defendant.^o Where, however, 
the only evidence which tended with any degree of 
certainty to show the amount of timber cut by 
respondents was that contained in the log book of 
respondent, which book was in no way discredited, 
such entries were sufficient to charge respondent 
with the amount of timber there shown to have 
been taken and removed.^t 

b. Measure of Damages 

On an accounting for waste, the extent of the lia¬ 
bility of the tenant in common responsible therefor is 
the reasonable loss to his cotenant. 

The extent of liability of a tenant in common 
for waste is the reasonable loss to his cotenant,®^ 
It has been held that, where the waste consists in 
cutting and selling timber without plaintiff^s con¬ 
sent, the value of the timber while growing is to 
be taken as the rule of valuation,^^ but it has also 
been held that the basis for ascertaining and as¬ 
sessing damages is the value of the timber after its 
severance from the land.^^ Damages should not 
be assessed as though the parties were trespassers 
and wholly without right in converting the prop- 
erty,s5 nor should harsh or excessive damages be 
inflicted because of the commingling of goods or 
for failure to disclose facts necessary to ascertain 
the real amount of damages.^® In the case of 
minerals it has been said that the extent of the 
liability for waste is the value of the minerals be¬ 
fore severance^? or the depreciation in the value 


72. W.Va.—Cecil v. Clark, 39 S.E. 
202, 49 W.Va. 459—Cecil v. Clark, 
36 S.E. 11, 47 W.Va. 402, 81 Am.S. 
R. 802. 

73. Ala.—Gulf Red Cedar Co. v. 

Crenshaw, 35 So. 60, 138 Ada- 134. 

74. Ala.—Gulf Red Cedar Co. v. 

Crenshaw, supra. 

75. Ala.—Gulf Red Cedar Co. v. 

Crenshaw, supra. 

76. 'Ala.—Gulf Red Cedar Co. v. 

Crenshaw, 65 So. 1010, 188 Ala. 
606. 

Ark.—Coopwood v. Jeffries, 186 S.W. 
660, 98 Ark. 609. 

77. Kan,—Johnson v. Kansas NTatur- 
al Gas Co., 136 P. 689, 90 Kan. 665, 
Ann.Gas.l916B 649. 

78- Vain© of TbtiildiiLfirs 

In action agrainst tenant in common 
in possession who moved building 
from one parcel to another, evidence 
as to values as part of realty, value 
of lot without building, and value 


of buildings as they affected value of 
whole should be considered in de¬ 
termining damages.—^Franklin v. 
Scott, 148 So. 833, 227 Ala. 101. 

79. Dispersloxi of gas 

Pact that tenant in common devel¬ 
oping oil and gas lease turned co- 
tenants’ casinghead gas into air was 
held not to authorize recovery of ex¬ 
emplary damages under evidence.— 
Moody V, Wagner. 23 P.2d 633, 167 
Okl. 99. 

Pallure to ma3» irepairs 

Where properties of ancestor were 
by common consent and In good faith 
turned over to one tenant in common 
for purpose of his carrying out writ^ 
ten will of the ancestor, evidence did 
not establish failure on the part of 
such tenant in common to make nec¬ 
essary repairs and therefore he could 
not be charged with waste.—Childs 
V. Julian, 2 So.2d 458, 241 Ala. 249. 

80. Ala.--Gulf Red Cedar Co. v. 

Cl?efi^haw,, 65 KKLO, 188 606- 
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81. Ala.—Gulf Red Cedar Co. v. 
Crenshaw, 65 So. 1010, 188 Ala. 606. 

82. Ala.-<31arfc v. Whitfield, L19 So. 
631, 218 Ala. 693. 

Kemoval of building 

If tenant in common in possession 
removes building from one parcel to 
another, damages must be determined 
by reduction in value of common 
property, not of one lot only.—Frank¬ 
lin V. Scott, 148 So. 833, 227 Ala. 101. 

83- NT.C.—Walling v. Burroughs, 43 
NT.C. 60. 

62 C.J. p 606 note 30. 

84. AJa.—Love v. Sims-Morgan 
Lumber Co„ IBS So. 180, 229 Ala. 
499. 

®5. AIa.-^ult Red Cedar Co. v. 

Crenshaw, *65 So. 1010, 188 AJa. 606. 
62 CJr, p 606 note 81. 

80. Ala.^—Gulf Red Cedar Co. v. 
Crenshaw, supra. 

87 . AJa.—Clark v. Whitfield, 119 So. 
081. 21S Al€U ^93. > 
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of the freehold and the fact that the acts com¬ 
plained of were committed by a lessee of defendant 
under a lease expressly stipulating against trespass 
does not exonerate defendant, who is liable for 
waste, whether he committed it himself or per¬ 
mitted it to be done.s® 

In some decisions it has been held that, where 
the waste consists in the extraction of petroleum 
from the common property and the cotenant taking 
it acted in good faith, under the belief that he had 
title to the entire property, the basis for the account¬ 
ing is the value of all the petroleum produced on 
the land, less the whole cost of production, includ¬ 
ing the cost of drilling producing wells.^0 in an¬ 
other decision it was held that, where a cotenant 
extracts petroleum from the land owned in com¬ 
mon, believing in good faith that he is sole owner 
of the property, he is liable only for the customary 
royalties prevailing in that community for like op¬ 
erations,^ ^ but that, in cases where one tenant in 
common is able and willing to extract petroleum 
from the common property, and his cotenants are 
not, the measure of recovery should be the value 
of the oil produced, less the cost of extraction and 
marketing, including overhead or fixed expenses.^ 2 

Where one cotenant takes possession of the prem¬ 
ises to the exclusion of his cotenant and leases the 
premises for the purposes of mining and removing 
coal therefrom at a specified price per ton as royal¬ 
ty, the excluded cotenant may require an account¬ 
ing to him for his just proportion of such royalty 
as the proper measure of damages for such waste.^2 
If gas is produced and taken by a tenant in com¬ 
mon and sold by him, the measure of damages, in an 
action for an accounting by his cotenant, is the 
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amount the gas sold for, less the fair and reasonable 
expense of marketing.^'^ Where a tenant in com¬ 
mon, who had excluded his cotenants, purchased 
front land essential for a right of way to the mine, 
in his own right and not as common property, on 
an account, legal interest on the amount of money 
invested by him in such purchase has been held to 
be a just compensation for the use of the land so 
purchased.^ ^ 

§ 8L Assumpsit 

A cotenant may recover In assumpsit for services 
rendered or expenditures made in and about the com¬ 
mon property on an agreement, express or implied, but, 
in the absence of statutory authority, one tenant in 
common cannot maintain assumpsit against his coten¬ 
ants for his share or interest in the common property 
unless there has been a sale or destruction of such prop¬ 
erty. 

One cotenant may recover in assumpsit for serv¬ 
ices rendered or expenditures made in and about the 
common property on an agreement, express or im- 
plied,96 but not in the absence of such agreement.^'^ 

For share of property. Since each tenant in com¬ 
mon has an equal right to the possession of prop¬ 
erty held in common, as discussed supra § 20, in the 
absence of statutory authority, one tenant in com¬ 
mon cannot maintain assumpsit against his coten¬ 
ants for his share or interest unless there has been 
a sale or destruction of the property so held in com- 
mon.98 However, under a statute providing that 
one joint owner may recover in assumpsit against 
another his just share of any property received and 
wrongfully withheld by the other, one tenant in 
common may maintain an action of assumpsit 
against another to recover from him his share of the 
property owned in common, or its proceeds.^^ 


88. Ala.—Olark v. Whitfield, supra. 

89. Ala.—Clark v. Whitfield, supra. 

90. W.Va.—McNTeely v. South Penn 
Oil Co., 62 S.E. 480, 68 W.Va. 438— 
Williamson v. Jones, 27 S.B. 411, 
43 W.Va. 662, 38 L.B.A. 694, 64 Am. 
S.R. 891. 

91- Ky,—a>7ew riomalp Oil & Gas Co. 
V. McKinney, 221 S.W. 245, 188 Ky. 
183. . 

92. Ky.—CNTew Domain Oil & Gas Co. 
V. McKinney, supra. 

93. W.Va.—Cecil v, Clark, 30 S.E. 

216, 44 W.Va. 669. 

94^ Kan.—Johnsau t. Kansas Nat¬ 

ural Gas Oo.,i 13;5 P, 689, 96 Kan. 
666, ALnn.Oaa.l916B 549. 

95. W.Va.—Cecil v. Ctok# 39 S.m 

202, 49 W.Va. 469. 

98. Mass.—Tituss v. T^kelaen, 18 

NJB.2d:' 444, 992 Mass. 84. 

62 a J. p. 696- 42. , , , 


Zlvidexica 

(1) Evidence held admissible.—Ti¬ 
tus V. Terkelsen, 18 N-E.2d 444, 302 
Mass. 84—62 C.J. p 606 note 42 [e]. 

(2) Evidence held properly exclud¬ 
ed as remote.—^Athanasiou v. Roftsi- 
as, 167 A. 266, 86 N.H, 596. 

(3) Evidence held sufficient. 

Cal.—Reif v. Karp, 226 P.2d 927, 101 

Cal.App.2d 644. 

Tex.—Carr v. McGinley Corp., Civ. 

App., 106 S,W.2d 410. 

Queatloii ot awnership held for Jtpt 
Mass.—Titus v. Terk^sen, 18 N.E: * 
2d 444, S€2 Mass. 84. 

97. Pa.—^Fidelity Trust Go. v. M a' h - 
er, Com.PL, 12 Fay.L.X 114. ^ 

Vt.—Corpus Juris cited in Woodbury ' 
V. Stetson, ,183 A. 49b, 492, 108 Vt 
110 . 

62 C'J. P 506 note 43. 

Improvements ^ , 

Action of assumpsit cannot be 
maintained by one tens^^ 


against his cotenants to recover from 
them any part of the costs of im¬ 
provements he made on the common 
property without their assent—^Bal¬ 
lou V. Ballou, 26 S.B. 840, 94 Va. 360, 
64 Am.S.R. 733, 

Repairs 

Assumpsit did not lie for’any part 
of claim by tenants in common 
against entenants for portion of ex¬ 
pense Incurred hy plaintiffs for re¬ 
pairing water pipe line, in absence of 
evidence tha t defendants were re- 
Ciuested to join In such repairs or 
knew that they were necessary, con¬ 
templated, or made until after work 
was done, or that they were urgent 
or made when defendants were ab- 
' sent —^IVoodbuiTT v. Stetson, 183 A, 
490, 108 Vt. 110. 

98. Wls.—^Bulger v. Woods, 3 Pinn. 

460. 


99. N.H.—Stone r. Aldrich. 43 N.H. 
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Account settled, I£ the joint interest is deter¬ 
mined, all accounts and liabilities being settled and 
discharged, and a balance remains due from one 
cotenant to another, it may be recovered in an ac¬ 
tion of assumpsit, and no express promise is neces¬ 
sary,^ even though relief may be had in equity.^ 

Money paid under mistake. One tenant m com¬ 
mon cannot maintain assumpsit against another, to 
recover back the price of certain ore, paid by the 
former to the latter, under the mistaken supposi¬ 
tion that the latter had an exclusive title to the land 
where the ore was dug; the proper remedy is ac¬ 
count render.3 

Agreement to trade. A tenant in common cannot 
maintain an action of assumpsit against his cotenant 
for the value of his interest in the chattel owned in 
common where there is nothing more than a mere 
verbal agreement to trade, and not a sale.'^ Where 
the offers and counter offers between owners in 
common of realty to buy or sell the interest of the 
other did not result in a binding agreement because 
of a misunderstanding as to the amount, the court 
will dismiss an action to recover the purchase price 
and restore the title conveyed.^ 

§ 82. - For Rents and Profits 

a. In general 

b. Parties, pleading, and evidence 

a. In Creneral 

Considerable diversity of opinion exists as to wheth¬ 
er one tenant in common may maintain an action of 
assumpsit against his cotenant for a share of the rents 
and profits received by the latter for the use of the 
common property. 

Considerable diversity of opinion exists as to 
whether one tenant in common may maintain an 
action of assumpsit against his cotenant for a share 


of the rents and profits received by the latter for 
the use of the common property. In some jurisdic¬ 
tions which have adopted the Statute of Anne, St. 
4 & 5 Anne c 16 § 27, giving to a tenant in com¬ 
mon an action of account against his cotenant 
‘'for receiving more than his just share or propor¬ 
tion,” it has been held that neither at common law 
nor under the provisions of this statute does the 
action lie,® the only remedy being by an action of 
account under the Statute of Anne or by a bill in 
equity.'^ Other decisions have, however, sustained 
the right of a cotenant to maintain assumpsit or an 
action in the nature thereof, where his cotenant has 
received more than his share of the rents and 
profits.® In certain of these jurisdictions it has been 
expressly stated that the Statute of Anne has never 
been adopted and in one of them it has also been 
stated that its statutes have provided no special rem¬ 
edy for suits between tenants in common.^® In 
other jurisdictions where the Statute of Anne has 
been reenacted or adopted as a part of the com¬ 
mon law of the state, the courts have held that as¬ 
sumpsit is maintainable under its provisions, al¬ 
though it provides in terms only for an action of 
accounting.^i Some statutes, other than a reenact¬ 
ment of the Statute of Anne, have been held to con¬ 
fer the right to maintain the action.^^ 

Limitatio7is on right. Assumpsit can be sustained 
only where one tenant in common has actually re¬ 
ceived rents and profits,^® and where the amount 
so received is in excess of his share and it has 
been held that it must appear that defendant has 
received more than his share, not merely of a single 
article of produce, but of the entire profits of the 
estate, after deducting all reasonable charges,and 
that the balance is due to plaintiff and not to the 
other cotenants.^® The action does not lie unless 


1. Mass—Fanning v, Chadwick, 3 
Pick. 420, 15 Am.D. 233. 

2. Mass.—Fanning v. Chadwick, su¬ 
pra. 

3. Pa.—Irvine v. Hanlin, 10 Serg. & 
B. 219. 

4. Me.—^Whitmore v. Alley, 46 Me. 
428. 

5. Wash.—Schuehle v. Schuehle, 152 
P.2d 608, 21 Wash,2d 609. 

6. Ill.—Cheney v. Ricks, 68 NT.B. 
234, 187 Ill. 171. 

62 C.J*. p 607 note 52—1 C.J. p 604 
note 11. 

7. Ill.—Crow V. Mark, 62 Ill. 332. 

62 C.J. p 607 note 64—1 C.J. p 604 

note .11. 

8 . Ala. — Staples v. Pearson, 169 So. 
488, 230 Ala. 62, 98 A.L.R. 852. 

62 C.J. p 607 note 56—1 C.J. p 604 
note 9. 


Katxire of proceeding' 

Action by cotenants against a co- 
tenant who has received rents from 
common property and appropriated 
them or failed promptly to pay to 
other cotenants their respective 
shares is a proceeding to recover 
money on a contract implied by law, 
or for failure to perform duty re- 
auired by law.—Staples v. Pearson, 
supra. 

l^easonable ronital 

One who has ousted the other ten¬ 
ant in common from possession is 
liable for a reasonable rental, re¬ 
gardless of what he may have re¬ 
ceived therefor.—^Boggs v. Ilouglass, 
76 N.W. 186, 105 Iowa 344. 

9. Ala.—^Fielder r. Childs, 78 Ala. 
667. 

Cal.—Fioo V. Columfoet, 12 4i4, 

73 Am.!!*. 560. 


10. Ala.—Gulf Red Cedar Co. v. 
Crenshaw, 36 So. 60, 138 Ala. 134. 

11, Pa.—^Winton Coal Co. v. Pan¬ 
coast Coal Co., 33 A. 110, 170 Pa. 
437. 

62 O.J. p 608 note 68. 

la. N.H.—Nixon v. Bonenfant, 84 
A.2d 841, 97 N.H. 230. 

62 C.J. p 608 note 69. 

13. Me.—Go wen v, Shaw, 40 Me. 6'8. 
62 C.J. p 608 note 60. 

14. Mass.—Peck v. Carpenter, 7 
Gray- 283, 66 Am.D. 477. 

62 C.J. p 608 note 61. 

15- Mass.—Shepard v. Richards, 2 
Gray 424, 61 Am,D. 473. 

1®. Masa—Shepard v. Richards, su¬ 
pra. 
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the act complained of was without the consent of 
plaintiff,nor does it lie in favor of a tenant in 
common who has been disseized.!^ It has been held 
that the action will lie notwithstanding there may be 
a mere dispute raised by defendant concerning the 
title, provided plaintiff is the owner of the estate 
and was not disseized at the time when the income 
from the common estate was received by defend- 
ant.l^ 

Defenses; set-off. Where a tenant in common 
recovers from his cotenant for receiving more than 
his just proportion of rents and profits of the com¬ 
mon property, the latter is entitled to be allowed 
to offset, in reduction of the amount recovered, all 
sums paid by him, within the period of limitations, 
for taxes on the former’s share of the estate.^® 
The offset should be allowed not as a statutory coun¬ 
terclaim, but as an equity.^i Defendant is not 
entitled to set off the cost of improvements made 
by him, in the absence of any agreement with his 
cotenant that he should make the improvements.^^ 

b. Parties, Pleading, and Evidence 

Tenants In common may unite in an action to re¬ 
cover their respective shares of rents and profits col¬ 
lected by a cotenant and withheld from them, or they 
may bring separate actions. The declaration must al¬ 
lege that the plaintiff was a tenant in common, that the 
property owned in common yielded rents and profits, 
and that the defendant received more than his just 
share, without the consent of the plaintiff. 

Tenants in common may unite in an action to re¬ 
cover their respective shares of rents and profits 
collected by a cotenant and withheld from them,23 
or they may bring separate actions, it not being 
necessary that all the cotenants should be joined.24 

Pleadings. In actions by a tenant in common 
against a cotenant for rents and profits, the decla¬ 
ration must allege that plaintiff was a tenant in 
common that the property owned in common 
yielded rents and profits ;26 and that defendant re- 
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ceived more than his just share,27 without the con¬ 
sent of plaintiff.23 Where an action is brought to 
recover for use and occupation by a cotenant, the 
complaint cannot be so amended at the trial as to 
convert the action into one of assumpsit for rents 
and profits.29 Under a general denial defendant 
may be allowed for services and board, and the use 
of animals and utensils,20 and defendant can also 
recover from plaintiff a proportionate share of the 
taxes under a declaration in set-off.2i Where a 
complaint alleges a five-sevenths interest in plain¬ 
tiffs in one count and alleges ownership in general 
terms in another count, proof of five-sevenths inter¬ 
est does not constitute a variance as to the latter 

count. 2 2 

Evidence. The burden of proof is on plaintiff to 
show that the property owned in common yielded 
rents and profits ;23 that defendant received more 
than his share,34 after deducting all reasonable 
charges,35 that this was without the consent of 
plaintiff ;36 and that the balance is due to plaintiff 
and not to the other cotenants.37 Where defendant 
in possession of the land rents a portion thereof 
and occupies the remainder himself, plaintiff must 
show the net amount of rent received by defendant 
from his tenant,33 and, in the absence of all proof 
on this subject, there is no presumption that the 
amount thereof is equal to the w'hole annual value 
of the premises held in common.33 Defendant has 
the burden of proving credits asserted by him.40 

§ 83. - For Use and Occupation 

An action of assumpsit for rent for use and occupa¬ 
tion lies in favor of one tenant in common against an¬ 
other where such other tenant has excluded him from 
the possession and use of the property or has expressly 
promised to pay rent, but the action may not be main¬ 
tained on an implied promise to pay rent. 

Where one tenant in common has ousted or ex¬ 
cluded his cotenant from the possession and use of 


17- Me.—^Dyer v. Wilbur, 48 Me. 287. 

18- Me.—^Richardson v. Richardson, 
72 Me. 403. 

62 C.J. p 608 note 65. 

18. Me.—^Hudson v. Coe, 8 A. 249, 79 
Me. 83, 1 Ain.S.R. 288. 

62 C.J. p 608 note 66. 

20- Minn.—^Kean v. Connelly, 25 
Minn. 222, 228, 33 Am.R. 468. 

21. Minn.—^Kean v. Connelly, supra. 
62 C.J. p 609 note 68. 

22. Minn.—^Walter v. Creenwpod, 12 
K.W. 146, 29 I^inn. 87. 

23. Ala.—Patten v. Swope,, 85 So. 
»13, 204 Ala. 169. 

24. Aleu—^Hendrix v, Hendrix, 112 
So. 219, 215 Ala. 646. 

62 C.J. p 609 note 71.' \ * 


25. Me.—^Richardson v. Richardson, 
72 Me. 403. 

26. Me.—Moses v. Ross, 41 Me. 360, 
66 Am.D. 250. 

27- Me.—Richardson v. Richardson, 
72 Me. 403. 

28* Me.—^Moses v. Ross, 41 Me. 360, 
66 Am.D. 250. 

29. NT.T.—^Joslyn v. Joslyn, 9 Hun 
388. 

30- Mass.—^Dewing v. Dewing-, 42 N. 
E. U28, 166 Mass. 230. 

31- Mass.—^Dewingr v. Dewing:, su¬ 
pra. 

32. Ala.—^Hendrix v. Hendrix, 112 
So. 219, 215 Ala 646. 

33. Me,—Moses v. Ross, 41 Me. 360, 

66 Ana.D. 260. ^ i . , 1 


AmouiLt admitted 

Tenant suing cotenant has burden 
of proving rental value exceeding 
ainount admitted.—^Duggan v. Dug¬ 
gan, 140 A. 342, 291 Pa. 566. 

34. Me.—Moses v. Ross, 41 Me. 360, 
66 Am.D. 250—Go wen v. Shaw, 40 
Me. 66. 

35. Me^Moses v. Ross, 41 Me. 360, 
66 Am.D. 250. 

36. Me.—Moses v. Ross, supra. 

37. Me.-—Moses v. Ross, supra. 

38. NT.Y.—Joslyn v. Joslyn, 9 Hun 
388. 

39. N.T.—Joslyn v. Joslyn, supra 

40. Pa.—^Duggan v. Duggan, 140 A. 
342, 291 Pa 656, 
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the property, an action of assumption for use and 
occupation will lie.^^ Also, an action of assumpsit 
for rent for use and occupation lies in favor of one 
tenant in common against another in the absence of 
ouster on an express promise by the latter to pay 
rent;42 in these circumstances an action for ac¬ 
counting is unnecessary.*^3 So, also, one tenant in 
common may maintain an action of assumpsit 
against another for rent for use and occupation of 
the common property by the latter without showing 
that the latter had excluded him from possession, 
where the latter operated and managed the prop¬ 
erty first under an express trust, and thereafter 
by contract with his cotenant.*^^ 

On the other hand, although the rule is otherwise 
in certain jurisdictions,it has been held that, in 
the absence of ouster or exclusion,^® neither at 
common law nor under the Statute of Anne, St 4 & 5 
Anne c 16 § 27, giving a tenant in common an ac¬ 
tion of account against his cotenant ^^for receiving 
more than his just share or proportion,” can one 
tenant in common maintain an action of assumpsit 
for use and occupation by his cotenant of the com¬ 
mon property, whether all or a part of it, on an 
implied promise to pay rent therefor but it is 
essential to such action that there should be an 
express promise to pay rent.*^^ it has been held 
that this rule is not changed by a statute authoriz¬ 
ing one tenant to maintain an action of account, or 
for money had and received, against his cotenant 
for receiving more than his just proportion,^^ or 
by a statute providing that, any cotenant of any 
real estate shall hold the exclusive possession and 


income thereof against the will and without the 
consent of his cotenant, the cotenant so excluded 
may, in action of assumpsit, recover of the person 
holding such possession the full amount of all dam¬ 
ages he may have sustained thereby. ”50 

Under the terms of other statutes, an express 
agreement is not necessary to a recovery by one 
cotenant against another for rent,5i although if 
plaintiff pleads an express agreement he may be 
required to prove it.52 So under a statute provid¬ 
ing that, whenever any tenant in common shall take 
and receive the whole of the rents, profits, or income 
of the estate, or more than his share thereof, without 
the consent of his cotenant, and shall refuse, within 
a reasonable time after demand, to deliver and pay 
to such cotenant his share of such rents, profits, or 
income, or of the joint proceeds thereof, the coten¬ 
ant so deprived of his share may maintain an action 
of special assumpsit to recover his share against the 
tenant withholding it, an action of assumpsit may 
be brought by one cotenant against another for 
use and occupation, in the absence of any promise 
to pay rent;53 and it is immaterial that defendant 
did not occupy all of the estate held in common.54 
Such a statute applies as well to cases of personal 
occupancy by a cotenant as to cases where he re¬ 
ceives rent from a subtenant.55 In an action, 
brought under the statute, by a minor tenant in 
common, where defendant pleaded the consent of 
plaintiff and his guardian to the occupancy by de¬ 
fendant, an instruction that plaintiff, being a minor 
and without a guardian during the whole time cov¬ 
ered by the claim, was incapable of giving consent 


41- Mo,—Childs v. Kansas City, etc., 
R. Co., 17 S.W. 964. 

42* Pa.—Lipschntz v. Llpschutz, 188 
A. 656, 124 Pa,Super. 380. 

62 C.J. p 609 note 88. 

Statement of claim alleging: agree¬ 
ment of two cotenants to pay rent 
to other cotenant which showed when 
the lease was to begin, amount of 
rent to be paid, term, and that de¬ 
fendant took possession of premises 
and remained therein during period 
for which he was charged rent and 
the identity of the premises covered 
by agreement could not be In doubt, 
was held to set forth essential req¬ 
uisites of an agreement to support 
an action for rent,—^Llpschutz v, 
Xdpschut^ supra. 

Amendment of answer held proper 

Pa.—Sunserl v. Superior Truck Body 
Co., 69 A.2d 75, 363 Pa. 63. 
Questions for Jurx 
In action by alleged tenant in 
common against the other for rent 
payable under agreement of prede** 
cessor of defendant, where defendant 


pleaded that third persoh was the 
owner of the building in question 
and that defendant had paid such 
person all rent due for the defend¬ 
ant’s occupancy of the building, 
court properly submitted to jury 
whether the building in question was 
owned by third person.—Sunseri v. 
Superior Truck Body Co., supra 
43- Colo.—Chapman v. Dufty, 79 P. 
746, 20 Colo.App, 471. 

44. Ind.—Catherwood v. Catherwood, 
127 N.E. 816, 78 Ind,App. 332. 

Bvldeuce 

In action for rental value of store 
building, admission of evidence of 
tenant’s gross annual business for 
purpose of determining rental value 
on percentage basis was error where 
it was impossible to determine how 
mudb tlie voZtnne of business depend¬ 
ed cMBs location an€ liow much on 
other factors.^—Pagan v. Schafer 
Bros., 271 N.W. 458, Minn. 250. 

45. m.-—Boley v. Baruito, 11 H.E. 
393, 120 Ill. 192. 

62 C.J. p 509 not4 91. 
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46. Minn.—Kean v. Connelly, 25 
Minn. 222, 38 'Am.R. 468. 

62 O.J, p 609 note 92. 

47. Mass.—Peck v. Carpenter, 7 
Gray 283, 66 Am.D. 477. 

62 C.J. p 610 note 94. 

46- Me.—Go wen v. Shaw, 40 Me. 66. 

62 C.J. p 510 note 96. 

49. N.Y.—Joslyn v. Joslyn, 9 Hun 

888 . 

62 C.J. p 610 note 96. 

60. N.H.—Webster v. Calef, 47 N.H. 
289. 

62 C.J. p 610 note 97. 

51. Pa.—Blpschutz V. Blpschutz, 183 
A. 666, 124 FaSuper. 380. 

52. Pa—Bipschutz v. Bipsohutz, su¬ 
pra 

53- Me.—^Richardson v. Richardson, 
72 M^. 403"—Cutler V. Currier, 64 
Ma SB 

64- Me.—Cutler v. Currier, supra 

55. Me.—Cutler v, Currier, supra 

52 C-J. p 510 note B ^ 
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to the occupancy 'by his cotenant, and that the mi¬ 
nority of plaintiff and the fact that he had no guard¬ 
ian were sufEcient evidence of a want of consent, 

is unobjectionable.^® 

Defenses. In assumpsit on a promise by one co- 
tenant to pay rent for use and occupation, defend¬ 
ant cannot set up as a defense that the premises 
were untenantable, any more than any other ten¬ 
ant.®'^ 

Allowances or credits. Conceding that an action 
will lie against one cotenant in favor of another 
for use and occupation, defendant is entitled to be 
credited for the expense of planting and harvest¬ 
ing the crops grown,® S and also for the cost of 
fertilizer placed on the land for the purpose of 
growing the crops and such credits should be 
allowed under an answer of general denial.®® 
Where one tenant in common has expressly agreed 
to pay rent, the cotenant’s damages for failure to 
make such rent payments must be diminished to the 
extent that the tenant in possession applied money 
in such a way that the other cotenant received the 
same beneficial result as though payment was made 
under the contract®^ 

§ 84 . - For Proceeds of Sale of Common 

Property 

Where tenants In common Join In a sale of the prop¬ 
erty owned in common and all the money is received by 
one, the other may maintain an action for money had 
and received for his moiety against the other. 

Where tenants in common join in a sale of the 
property owned in common and all the money is 
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received by one, the other may maintain an action 
for money had and received for his moiety against 
the other.®2 No remedy exists in equity on this 
state of facts because a plain, convenient, and ade¬ 
quate remedy may be had at law.®^ So, it has been 
held that assumpsit for money had and received 
may be maintained by one tenant in common against 
another, where one receives the whole amount of 
damages assessed for the land owned in common, 
taken by eminent domain.®^ Where tenants in com¬ 
mon mortgage their common property to secure the 
debt of one, on his promise to reimburse them for 
any loss on account thereof, and the property is 
sold to pay the debt, they may maintain a joint 
action of assumpsit against him.®® 

Agreement for sale not executed.. Where chattels 
are held by two persons as coowners and each has 
the power to sell, and the chattels have not been 
converted into cash or money’s worth, no recovery 
in assumpsit can be had by one of the cotenants 
against the other for his share of the common prop¬ 
erty.®® 

§ 85 . - For Conversion 

a. By sale 

b. Without sale 

a. By Sale 

Where one tenant in common of a chattel sells the 
entire property therein as his own, without the consent 
of his cotenant, and receives the proceeds of the sale, 
his cotenant may waive the tort and bring an action of 
assumpsit to recover from him his share of the pro¬ 
ceeds. 


56. Me.—Cutler v. Currier, supra. 

57. Pa,—^Kline v. Jacobs, 68 Pa. 67. 

58. Mass.—Dewingr v. Dewing", 42 
N.E. 1128, 165 Mass. 230. 

62 C.J. p 610 no-te 4. 

59. Pa.—Luck V. Luck, 6 A. 142, 113 
Fa. 266. 

60. Mass.—^Dewing v. Dewing, 42 N. 
E, 1128, 165 Mass. 230. 

61. —^Woodcock v. Pope, 140 A. 
76, 154 Md. 135. 

lasuxaiLce, taxes, sm£i IXLterest 

Tenant's payment or lusurauce, 
taxes, and interest on mort|:age debt 
on premises owned in common with 
lessor jtfter date of lease may be 
shown in mitlga^ipm of^ damages for 
nonpayment of rent due co-tenant, 
but, where landlord and cotenants 
dissolved partnership, damages . for 
nonpayment of rent fo^ cotenant's 
half interest will ^pt be diminished 
by payments on insurj^ce, repairs, 
taxes, and interest accruing before 
date of lease.-yWoodopck v. Pope, 

} . 

% J * ' * r ^ 


62. Mass.—^Dickinson v. Williams, 
11 Cush. 268, 69 Am.D. 142. 

62 C.J. p 510 no-te 8. 

Sale constituting conversion see in¬ 
fra § 85. 

Defenses 

Part owner of option on oil prop¬ 
erties, who knew that cobwner was 
putting his own leases in properties 
covered by option but failed to pro¬ 
test, could not raise defense of bad 
faith, in suit by coSwner to recover 
his share of notes given in settle¬ 
ment of deferred payment due on op¬ 
tion.—Glazier v. Tilton, Tex.Civ.App., 
81 S,W.2d 146, error dismissed. 

Evidence 

(1) In action to recover one half 
of sale price of realty In which plain¬ 
tiff had once owned a one half undi¬ 
vided interest, evidence sustained 
judgment for plaintiff for one half 
sale price received by defendants 
after deduction of necessary ^per^ 
es.—Tiffany v. Tiffany, 199 p.2d 606, 
2*0-0 Oki; 670. 

(2) Evidence sustained finding that 



one of four tenants In common of 
realty and her husband, without the 
knowledge of other cotenants, pro¬ 
cured from purchaser of realty a 
note and mortgage payable to her¬ 
self alone in substitution for orig¬ 
inal note and mortgage payable to 
all the cotenants, and, hence, One of 
cotenants was entitled to Judgment 
against cotenant to whom substitute 
note was made payable and her hus¬ 
band for one fourth of the amount 
collected on the substituted note and 
mortgage together with interest 
thereon.—Johnson v. Fowe, 33 IST.E. 
2d 351, 109 Ind.App. 260. 

68. Mas9.—JMckinson v. Williams, 
11 Gush. 258, 69 Am.D. 142. 

62 Q.J. p 6|0 note 9. 

64- N.T.'—^Brinckerhoff V. Wemple, 1 
Wend. 470. 

TO. Pa.-^McGill V. McGill, 33 A. 

146, 172 Pa. 100. 

62 C. J. p 611 note 12. 

68. Ill.—Lamb v. Tomlinson, 177 Ill. 
App. 290, affirmed 103 N.B. 1068, 
261 m. 388. 


'4 . 
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§§ 85-86 TENANCY IN COMMON 


In jurisdictions where one tenant in common 
may maintain an action of trover as for conversion 
where his cotenant, in denial of his rights, sells the 
entire property in a chattel owned in common as 
his own, discussed infra § 103, it has been uniformly 
held or said that, where one tenant in common of 
a chattel sells the entire property therein as his 
own, without the consent of his cotenant, and re¬ 
ceives the proceeds of the sale, his cotenant may 
waive the tort and bring an action of assumpsit 
to recover from him his share of the proceeds 
and even in a jurisdiction where the rule prevails 
that a tenant in common of a chattel cannot bring 
trover against his cotenant for a sale by the latter 
of the chattel as his own, it is nevertheless held 
that in these circumstances he might elect to ratify 
the sale, and maintain an action of assumpsit against 
his cotenant for a share of the price paid.^s The 
right to maintain this form of action accrues on a 
sale by one cotenant of the chattel as his own, 
whether payment is made in money, goods, or real 
estate.®® 

Title to land in controversy. It has been intimat¬ 
ed, however, that the action will not lie if title to 
the land from which the chattel sold was severed 
was in dispute.'^® 

Extent of recovery. Recovery in an action for 
conversion by sale of the common property is lim¬ 
ited to plaintiff^s share of the money, or its equiva¬ 
lent derived from the sale.*^^ 

Limitation of action. The statute of limitations 
begins to run from the time the money is received 
from the sale of the property, and not from the 

time of the sale.'^2 

b. Without Sale 

According to some, but not other, authority, if there 
has been merely a tortious conversion of the common 
property by one cotenant and no sale, the other coten¬ 
ant may not waive the tort and sue in assumpsit for 
the conversion. 


In some jurisdictions, where the right of one 
cotenant to maintain assumpsit on a sale by his 
cotenant of a chattel owned in common as his own 
is recognized, it is held that, if there is merely a 
tortious conversion and no sale, the action does not 
lie; the action is only maintainable when the con¬ 
version is by sale, and there is the reception of 
money, or of some article or thing as money, as the 
equivalent of the value or price of the chattel 
converted.'^3 However, in other decisions the rule 
is laid down that, where one tenant in common of 
a chattel converts it, his cotenant may waive the tort 
and sue in assumpsit for the conversion, although 
there has been no sale of the property converted.*^^ 
While some of these decisions arose in cases in 
which the property was divisible by weight and 
measure,'^^ and while, as discussed infra § 103, the 
general rule that one cotenant cannot maintain 
trover against another has no application where the 
common property may be readily divided, and one of 
the cotenants having possession refuses to make a 
division, it has been explained that the rule permit¬ 
ting an action of assumpsit for conversion, al¬ 
though there had been no sale of the property con¬ 
verted, is not intended to be limited to cases in 
which property, divisible in its nature, is involved.'^® 

§ 86. - For Waste 

A statute providing that a tenant In common may 
recover by action of assumpsit against a cotenant his 
Just share of any property destroyed, severed, or carried 
away by him gives a personal right of action which 
vests in each cotenant at the time of the Injury done. 

A statute which provides that a cotenant may re¬ 
cover by an action of assumpsit against any one 
or more of his cotenants his just share or value 
of any trees destroyed, cut, or carried away by such 
cotenant, or of any other property destroyed, sev¬ 
ered, or carried away by him, gives a personal 
right of action which vests in each cotenant at the 
time of the injury done, and this right is neither 
transferred nor defeated by any subsequent aliena- 


67. Colo.—Murley v. Ennis, 2 Colo, 

300. 

62 C.J. p 611 note 15. 

Diversion of water 

In irrigration district's action for 
damages for diversion of water from 
reservoir by cobwner, cobwner could 
not profit by failure of district to 
make final proof o-f completion of 
diversion works or take from reser¬ 
voir district's share of water and 
distribute it to its consumers where 
coOwner made its proof of comple¬ 
tion of diverson works fo-r its share 
of water and same diversion works 
impounded water belonging to all 
parties,—Washington County Irr. 
Dist. V. Talboy, 43 P.2d 943, 55 Idaho 
382. 


68. Pa,—^Winton Coal Co, v. Pan¬ 
coast Coal Co., 33 A. 119, 170 Pa. 
437—Browing v. Cover, 108 Pa. 695. 

69. Mass.—Miller v. Miller, 7 Pick. 
133, 19 Am.D. 264. 

70. Mass.—Miller v. Miller, supra. 
62 C.J. p 511 note 18. 

71. Ala.—^Fielder v. Childs, 73 Ala. 
667„ 

72. Mass.—Miller v. Miller, 7 Pick. 
133, 19 Am,I>. 264. 

73. In Alabama 

(1) The text rule has been fol¬ 
lowed.—Fielder v. Childs, 73 Ala. 667 
—Strother v. Butler, 17 Ala. 733. 
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(2) It has been said, however, ap¬ 
parently without restriction to con¬ 
version hy sale, that, if one tenant 
wrongfully converts the entire prop¬ 
erty to his own use, the other may 
waive the tort and sue in assumpsit. 
—Lufkin V. Eaves, 126 So. 811, 220 
Ala. 443. 

74. Mich.—^Williams v. Rogers, 68 
N.W, 240, 110 Mich. 418. 

62 C.J. p 611 note 24. 

75. Mich.—^Loomis v. O'Neal, 41 N. 
W. 701, 73 Mich. 582—Fiquet v. Al¬ 
lison, 12 Mich. 328, 86 Am.D. 64. 

76. Mich.—^Williams v. Rogers, 68 
N.W. 240, 1X0 Mich. 413, 423. 
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tion of his interest in the land,*^^ or by the fact 
that plaintiff’s grantors may have cut more than 
their shareUnder this statute tenants in com¬ 
mon cannot join in an action of assumpsit for a 
share of the value of timber cut by a cotenantJ^ 
Since the remedy is purely statutory and does not 
exist at common law, the declaration must be spe¬ 
cial on the statute,^and a general indebitatus as¬ 
sumpsit on the statute cannot be maintained.^^ Suf¬ 
ficient facts must be stated in the declaration to 
bring plaintiff within the provisions enacted.^^ 
However, no demand being required by the statute, 
it is not necessary to allege or prove a demand.^^ 
If required, some evidence that plaintiff is shown 
to be entitled to an interest in the land, beyond 
mere identity of name, must be adduced.^^ Evi¬ 
dence that defendant entered claiming title as a 
tenant in common is sufficient prima facie evidence 
of such title in him to sustain the action provided 
for by statute.ss 

Set-off. Defendant cannot file, in set-off, claims 
similar to those for which the suit is brought; the 
causes of actions contemplated by the statute are 
not mutual debts and demands which can be the 
subject of set-off. 

§ 87. - For Insurance Collected 

If one tenant In common, with authority from his 
cotenant, insures the property and accepts in settlement 
from the insurer the amount of his loss only, the co- 
tenant may waive his right to recover the full amount 
of his loss, and recover in an action for money had and 
received his share of the money received. 

Where one tenant in common, with authority from 
his cotenant, insures the property “for whom it may 
concern,” and accepts in settlement from insurer the 
amount of his loss only, although he may be liable 
to his cotenant in an action on the case for the full 
amount of his loss, the latter may waive his right to 
recover the full amount of his loss, and recover in 
an action for money had and received his share of 
the money received,^^ or he may set off his share 
of the money so received, in an action ex contractu 
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brought against him by the other tenant in com¬ 
mon. 

§ 88. Contribution 

a. Actions to compel contribution 

b. Actions to make contribution 

a. Actions to Compel Contribution 

Although contribution may be recovered by a ten¬ 
ant in common from his cotenant in equity, or. In some 
J^urisdictions, in an ordinary civil action^ the question 
of the right to such contribution ordinarily must be 
raised in a direct proceeding for that purpose and can¬ 
not be adjudicated coIlateraJly in some other suit. 

Where a tenant in common is entitled to contri¬ 
bution from his cotenants for payments or expendi¬ 
tures made or services rendered on behalf of the 
common interest, as discussed supra §§ 66, 68-70, 
the enforcement of such right to demand contribu¬ 
tion is within the jurisdiction of equity.^® In some 
jurisdictions contribution may be recovered in an 
ordinary civil action.^^l However, the question of 
the right to contribution usually must be raised 
in some direct proceeding for that purpose, and can¬ 
not be adjudicated collaterally in some other suit.®^ 

Defenses. Where one of several cotenants oc¬ 
cupying property cut timber and divided the pro¬ 
ceeds with another cotenant, and thereafter was 
compelled to reimburse his other cotenants, it is no 
defense to an action to recover from the cotenant, 
with whom he had divided the proceeds, any excess 
of the amount paid him over his proportionate 
share that the parties were joint tort-feasors.®^ 

Parties. The personal representatives of a de¬ 
ceased cotenant should be made parties to a suit 
for contribution.®3 

Limitations. A statute limiting the time in which 
to redeem property from a tax sale has no ap¬ 
plication in a suit wherein the tenant in common 
who redeemed the land seeks reimbursement from 
his cotenants for such redemption.®^ 

Pleadings and evidence. In an action for con¬ 
tribution by a tenant in common against his coten- 


77, N.H.—Blake v. IMilliken, 14 N. 
H. 213. 

78. N.U.—^Blake V. Milliken, supra. 
78. N.H.—^Mooers v. Bunker, 29 N. 

H. 420. 

62 O.J. p 612 note 30. 

80. N.H.—Mooers v. Bunker, supra 
—Smith V. Woodman, 28 N.H. 620. 

81. N.H.—SmjttL V. Woodman, su¬ 
pra. ' 

82. N.h;-—S mith V. Woodman, su- 

pre^ ’ i t : - '., 

83. N.p:.—Mooers V, 29 N. 

H. ^ i; “. V Sv i ^ ^ 


84. N.H.—Mooers v. Bunker, supra. 

85. N.H.—^Blake v. Milliken, 14 N. 
H 213. 

86. N.H.—Smith v. Woodman, 28 N. 
H. 620. 

87. Mass.—Brigg-s v. Call, 6 Mete. 
604. 

88. Mass.—^Briggs v. Call, supra. 

89. Ala.—^Ruffin v. Crowell, 46 So. 
2d 218, 253 Ala. 65$. 

Conn.—Kievman v. Grevers, 189 A. 
609, 132 Oonp. 406. 

N.X^Zanzomoo v. Zanzonico, 2 A.2d 
697, 124 N.J.Eq. 477—Bien v. 

#1 


Buckholtz, 166 A. 324, 113 N J.Eq. 
85. 

62 C.J. p 612 note 40, 

90. Conn.^—^Fowler v. Fowler, 6C 
Conn. 266. 

91. Ind—^Brown v. Budd, 2 Ind. 442 
62 C.J. p 612 note 42. 

92. Ky.—Emmons v. Evans, 198 S 
W. 900, 178 Ky. 180. 

93. Ky.—^Venable v. Beauchamp, 
Dana 321, 28 Am.D. 74. 

94. Ala.—Russell v. Bell, 53 So. 997, 
169 Ala. 646. 
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ant, the petition or complaint must state facts con¬ 
stituting a cause of action.^s; So, where a tenant 
in common seeks contribution for money expended 
by him on the co'inmon property, his pleadings 
should sufficiently raise the issue as to the amount 
he has expended.^® Although the burden is gen¬ 
erally on the tenant in common seeking contribu¬ 
tion to prove his case, as discussed in Contribu¬ 
tion § 13, a cotenant who raises the defense of 
payment to the tenant in common who has ad¬ 
vanced money in the common interest, has the bur¬ 
den of proving such defense.^'^ The cause of ac¬ 
tion or defense must be proved by sufficient evi¬ 
dence. Thus, where a tenant in common seeks 
reimbursement for taxes, insurance, street repairs, 
and other expenditures, those items which are not 
supported by testimony are required to be disal- 
lowed.99 

Judgment, In an action by a tenant in common 
to compel contribution from his cotenants where¬ 
in it is clear from the judgment as a whole that 
each cotenant is to contribute in proportion to his 
share, the judgment should be so construed despite 
any language in it to the contrary.^ 

b. Actions to Make Contribution 

A tenant In common has been held to have an equi¬ 
table right to make contribution in order to acquire or 
protect his Interest in the common property. 

A tenant in common has been held to have an 
equitable right to make contribution in order to ac¬ 
quire or protect his interest in the common prop- 
erty.2 

§ 89. Covenant 

Covenant is the proper remedy for breach of a sealed 
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agreement to pay a share of crops In return for services 
and materials. 

Since a sealed agreement to pay a share of the 
crops in return for services and materials does not, 
per se, create a tenancy in common, covenant is 
the proper remedy for breach of the agreement, 
and not an action for an account.^ 

§ 90. Debt 

An action of debt to recover treble damages for 
waste may be instituted by a tenant in common against 
his cotenant, under a statute authorizing the recovery 
of such damages. 

Debt is the proper form of action to recover treble 
damages, under a statute authorizing the recovery 
of such damages in an action by one cotenant 
against another for committing strip or waste pend¬ 
ing an action of ejectment for the recovery of the 
land held in common, where the statute creating 
the right of action prescribes no form of action and 
where, by another statute, the action of debt is 
given to recover all penalties and forfeitures, if 
no form of action is provided in the act creating 
the penalty.”^ The declaration, in an action of this 
nature, must allege either that defendant was a 
party to the suit pending when the trespass was 
committed, or that he knew of such suit.® 

§ 91. Detinue or Replevin 

Ordinarily one tenant In common cannot maintain a 
replevin action against his cotenant, but, where the 
common property is susceptible of division, such an ac¬ 
tion has been held to lie. 

Ordinarily one tenant in common® or joint owner*^ 
of property cannot maintain a replevin action 
against his cotenant, since as discussed supra § 25, 
neither cotenant is entitled to sole possession to 


95. Tex.—Greene v. Condor Petro¬ 
leum Co., 140 S.W.2d 844, 136 Tex. 
216. 

Amended petition 

Amended petition allegingr that 
contract granted petroleum company 
exclusive charge of developing oil 
and gas leases in which a joint own¬ 
ership was thereby created and that 
plaintiff, one of the Joint owners, 
was engaged by company to procure 
erection of a refinery near the pi^>p- 
erty stated a cause of action for re¬ 
covery of compensation from joint 
owners, as against general demur¬ 
rer.—Greene v. Condor Petroleum 
Co.^ supra. 

95. Pleadings held jrofltolent 

Wsro^—Binning v. Miller, 102 P.2d 64, 
66 Wyo. 478, rehearing denied 106 
P.2d 278, 66 Wyo, 129. 

97, Wash.—Olson v. Chapman, 104 
P.2d 344. 4 Wash.2d 622. 

95. Wash.—Olson v. Chapman, su- 
pra. 


Evidence held sufS-cient 
Mass.—Hunt v. Toomey, 189 N.B. 88, 
285 Mass. 303. 

Evidence held InsUfOtoient 

(1) In general.—Olson v. Chap¬ 
man, 104 P.2d 844, 4 Wash.2d 622. 

(2) Where tenant in common in 
exclusive possession of farm refused 
to disclose what his income was, his 
claim to contribution from cotenants 
must be denied.—^Hoverson v. Hov- 
erson, 12 N.W.2d 601, 216 Minn. 228. 

99. La—Johnson v- Hall, App., 186 
So. 64. 

1. Ky.—^Pursifull v. Williamson, 266 
S,W.2d 466. 

2. Conn.—^Ki^vman v, Grevers, 3.89 
A. 609, 122 Conn, 406. 

Bill hAld! to state e^uL-tohle right 
A bill in eqiuity to sell land for 
distribution ot proceeds among the 
tenants in common waS held to i^ow 
eqtuitable right to enforoe Oomplaih- 
ing cotenants* clafth of right to con- 

mz 


tribute their shares of amount paid 
by another cotenant to redeem the 
lands from a mortgage foreclosure 
sale.—^Kelly v. Kelly, 36 So.2d 686, 
250 Ala 664. 

3. N.J.—^Patten v. Heustls, 26 N.J. 
Law 298. 

4u Mass.—Heed v. Davis, 8 Pick. 
614. 

5. Mass-—^Reed v. Davis, supra 

6. Ark.—Garrett v. McAtee, 116 S. 
W.2d 1092, 195 Ark. 1123. 

Cal.—aSstergren v. Sager, 103 P.2d 
177, 89 CalA.pp.2d 401. 

N.J.—Mandelbaum v. Weiss, 77 A.2d 
493, 11 N.J.Super. 27« 

Pa—^Pollock V. Pollock, Com*Dl.» 40 
Luz*Leg.Reg. 182. 

54 C.J. p 441 note 28. 

7- Ark.^—Garrett v. McAtee^ 116 S. 

W.2d 1092, 196 Ark. 1123. 

N.J.—^Kleinfeld v. General Auto 
Sales Co., 191 A, 460, 118 N.J.h»aw 
57, 11€ A.L.lEt. 350. 

64 Cj; p 441 note 29* 
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the exclusion of the other. Also, a person to whom 
a joint owner sells the property cannot replevy it 
so as to deprive the cotenant of the right of pos- 
session.8 Where a tenant in common is entitled 
to sole possession pursuant to an agreement with 
his cotenants, however, such an action may be 
maintained.^ 

The doctrine that one tenant in common ordinari¬ 
ly cannot sustain replevin against his coowner ap¬ 
plies more particularly to a single piece of property, 
or to things in their nature so far indivisible that 
the share of one is not susceptible of delivery with¬ 
out the whole-^0 However, the doctrine does not 
ordinarily apply where the property is absolutely 
alike in quality and value, and is readily divisible | 
by measurement or weight,^^ Thus, where a co- 
tenant repudiates the other's interest in common 
property which is susceptible of division, ^2 such as 
by taking possession of such property and con¬ 
verting it to his own use,^^ the other cotenant may 
bring replevin for his share. 

Evidence, In an action by a tenant in common 
against his cotenant to recover possession of a 
chattel and damages for the loss of its use, evi< 
dence which bears on the length of time the chattel 
was held by defendant to the exclusion of plaintiff 
should be admitted.!^ General rules as to the 
weight and sufficiency of evidence apply in an ac¬ 
tion of replevin between cotenants.^^ 

Questions for jury. In a replevin action to re¬ 
cover possession of chattels, where plaintiff's evi¬ 
dence makes a fact issue for the jury as to wheth¬ 
er plaintiff alone owns the chattels or whether 
plaintiff and defendant are coowners so as to pre¬ 
clude maintenance of replevin, a motion by defend¬ 
ant to dismiss the action on tlie ground that plain¬ 
tiff's evidence shows the parties to be codwners is 
properly denied.^® 

Mich.—^Parsons v. Kimmel, 173 
N.W. 639, 206 Mich. 676. 

•9. Ark.—Garrett v. McAtee, 116 S. 

W.2d 1092, 195 Ark. 1123. 

10. Cal.—^Estergren v. Sager, 103 P. 

2d 177, 39 Cal.App.2d 401. 

64 C.J. p 441 note 33. 

11 . Mo .—I^elay* r, Douglas App., 1§4 
S.W.2^ 164. 

64 C.J. p 441 note 34. 

la- Mo.--Cornetfe v. Hall, 77* SiW. 

122, 103 Mo.App. 363.< 

64 C.J. p 441, note 35. , , 

13; Mo.—R^bbinn v. Orooms, App.) 

267 S.W. 603. 

64G.J.P 44Pn6jU^lWfe^''* ’ 
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Damages. A coowner of jointly owned indivisi¬ 
ble personal property may not recover damages 
for its detention by another coowner, in an ac¬ 
tion to recover its possession.^*^ 

§ 92. Ejectment 

a. In general 

b. Defenses; limitations and laches 

c. Parties 

d. Pleading 

e. Evidence 

f. Trial 

g. Judgment 

a. In G-eneral 

A tenant in common who has been ousted may 
tain an action of ejectment to obtain a restoration to 
Joint possession. 

A tenant in common may maintain an action of 
ejectment against his cotenant to obtain a restora¬ 
tion to joint possession with him, where the latter 
has been guilty of such a violation of the rights 
of the former as amounts to an ouster.is Recovery 
in this form of action is not barred by the fact 
that defendant owns an interest in the land,!^ 
since plaintiff may be entitled to be let into pos¬ 
session as a cotenant,20 and since the fact of the 
cotenancy would merely affect the form of the 
judgment which would let plaintiff into possession 
with defendant,21 instead of ousting him .22 So, 
also, a valid agreement among cotenants or by their 
authority as to occupying portions of the common 
property in severalty is binding until rescinded, and 
possession may be recovered against a cotenant 
by ejectment.23 

Nevertheless, since each cotenant is entitled to 
possession in the absence of any agreement to 
the contrary, as discussed supra § 25, ejectment 
cannot be maintained by one cotenant against an¬ 
other, unless the latter has ousted the former from 

Adverse possession 

Where the possession of one 00 - 
tenant is adverse to the other, the 
proper r'emedy is hY aotion of ejeot- 
ynonc.—Barrows vt Roniaine, 17 Pa. 
& Co. 457. 

19 , 3j:o —^Hopeon V. Pregge, 22 3 S-W". 

359, 206 Mo.App. 28. 

62 C.J. p 613 note 49. 

V. Pregge, supra. 

N.C.—^Vanderbilt v. Brown, 39 
S.E. 36, 128 N.C. 498. 

2 &, K.a-T-Ricks V. Pope, 39 S.E. 638, 
129 N.C. 62. 

62 C.J. P 513 note 62, 

33. Hawaii.—^Lui v. Kaleikini, 10 
Hawaii 391. 


4. CaJ.—^Estergren v. Sager, 103 P. 
2d 177, 39 Cal.App.2d 401. 

5, Evidence held snffleien-fc 

urk.—Garrett v. McAtee, 115 S.W. 2d 
1092, 196 Ark. 1123. 

,3. Ark.—Guenther v. Guenther, 263 
S.Wi2td'662. - . . 

7 , N.D.—Tooz V. TooaS, 39 isr.W'.2d 
257, 76 N.D. 732. 

r * 

.8. Ga.—^Fountain v. DaWls, 3^ ^E. 

2d 738, 71 Ga,App. 1. 

;il,J.jG.rUl)rheyer v, Mtteller, 63 1^.3^ 
2d 438, 385 Ill. 629. 

j^o.—Goodwin V. Costello. 212 S.W. 

2d 804 240 Mo.App. 656. 

E>a,—^Moyer v. Piehl, 136 , A* 675,, 130 
Pa.Super. 116. 

32 CLJ..n 613 note 43i : 14 


30i. Mo.—Hopson 
21 . 
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possession.2^ The action does not lie merely be¬ 
cause one of the cotenants is occupying more than 
would be his share of the common property on a 
division or partition thereof,or where plaintiff is 
in possession of any interest, no matter how small.^^ 
Where cotenants cannot agree as to the admin¬ 
istration of the common property and it remains in 
the possession of one of them, who claims to have 
expended the rental value for the common benefit of 
his cotenants, the remedy of the other cotenants 
is not by action for possession and to recover their 
proportion of the rents, with damages, but by suit 
for partition and settlement of accounts.^'^ Fur¬ 
thermore, in order to maintain the action, defend¬ 
ant cotenant must be actually in possession,^8 
and, as in other actions of ejectment, discussed gen¬ 
erally in Ejectment § 10, plaintiff must recover on 
the strength of his own title.^^ 

Demand for possession. While it is proper and 
safe, before bringing an action of ejectment against 
a tenant in common, to test the intent with which 
the property is held by a formal demand to be 
let into the enjoyment of the right claimed,such 
a demand is unnecessary where the defense inter¬ 
posed denies plaintiff’s title entirely and repudiates 
the existence of a cotenancy-^! Thus, where certain 
tenants in common ousted their cotenants from land 
and made an adverse claim of their own, a demand 
by the ousted cotenants for rents^^ possession's 
is not a prerequisite to a recovery of the land 
from the tenants in possession. The demand of a 
cotenant for possession of realty in an action in 
ejectment against another cotenant must be con¬ 
strued as a demand in accordance with his rights 
as a tenant in common, notwithstanding the plead¬ 
ings of both parties ignored any relationship of co- 

tenancy.34 

b. Defenses; Limitations and Laches 

Where a person takes possession under a deed that 


makes him a tenant In common with another, he can¬ 
not set up an outstanding title in a stranger in order to 
defeat an action of ejectment by his cotenant. Adverse 
possession by one tenant in common against his co- 
tenants for the statutory period will bar his right to 
recover possession. 

Where a person takes possession under a deed 
that makes him a tenant in common with another, 
he cannot set up an outstanding title in a stranger 
in order to defeat an action of ejectment by his 
cotenantand, in ejectment by one tenant in 
common against another who is in possession of 
a portion of the demanded premises described by 
metes and bounds, defendant cannot resist a re¬ 
covery as to the portion he thus possesses, on the 
ground that in equity his interest in all the de¬ 
manded premises should be set off so as to include 
the portion which he thus occupies.^® 

Limitations and laches. Adverse possession by 
one tenant in common against his cotenants for 
the statutory period will bar his right to recover 
possession,37 and this is so whether the estate is a 
legal one in the tenants in common, or is held in 
trust for the use and benefit of such tenants.38 The 
statute of limitations commences to run against 
the right of a cotenant to maintain an action against 
his cotenant to recover his interest in the land when 
the possession of the latter becomes adverse.39 

Since the possession of one cotenant is the pos¬ 
session of all, as discussed supra § 26, laches of 
one cotenant cannot bar his right of entry against 
the other until his disseizin has been effected by 
some notorious act of ouster.^^^ However, the ac¬ 
tion may be barred by laches, and is barred there¬ 
by, where plaintiffs delayed for twenty years after 
default in the payment of the taxes, and for twelve 
years after title had been acquired, without offer 
to pay taxes, which were regularly paid by their 
cotenant under claim of exclusive ownership after 
acquiring the tax title, since failing to reimburse 
the cotenant within a reasonable time amounts to 


24. Ala.—Judd v. Dowdell, 12 So.2d 
868, 244 Ala. 230. 

N.Y.—^Finnegan v. Humes, 299 N.Y. 
S. 601, 262 App.Div. 386, affirmed 
14 N.E.2d 389, 277 N.Y. 682. 

62 C.J. p 613 note 66. 

Ejectment held not to He 
S.C.—Wingrate v. Parnell, 53 S.B.2d 
663, 214 S.C. 640. 

25. Ga,—Daniel v. Daniel, 28 S E. 
167, 102 Ga. 181, 

62 C.J. p 613 iKite 66. 

2a. XJ.S.—Goldsmith v. Smith, C.C. 

Or., 21 E. 611. 

62 C.J. p 614 note 67. 

27. La.—Moreira v. Schwan, 37 So. 
642. 113 La. 643. 


28. Mo.—Llewellyn v. Llewellyn, 
100 S.W. 40, 201 Mo. 303. 

62 C.J. p 614 note 69. 

29. Ill.—Fischer v. Eslaman, 68 Ill. 
78. 

30. Ala.—Corpus Juris cited in. Judd 
V. Dowdell, 12 So.2d 868, 860, 244 
Ala. 230. 

Conn.—^Newell v. Woodruff, SO Conn. 
492. 

31. Ala.—Farr v. Perkins, 65 So. 
923, 173 Ala, 500. 

62 C.J. p 514 note 63. 

32. Tex.—^DeBusk v. Guffee, Civ. 
App., 171 S.W.2d 194. 

33. Tex.—^DeBuak v. GufCee, suinra. 
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•34. Mo.—Keller v. Keller, 92 S-W. 
2d 157, 338 Mo. 731—Falconer v. 
Roberts, 88 Mo. 574. 

35. Vt,—Braintree v. Battles, 6 Vt. 
396. 

36. Cal.—^Mahoney v. Middleton, 41 
Cal. 41. 

37. Pa,—Rider v. Maul, 46 Pa. 876. 

62 C.J. p 614 note 66. 

38. Ill.—^Lavalle v, Strobel, 89 Ill. 

: 370. 

30. Cal.-^-AJvarado v. Nordhol, 30 P. 
211, 95 Cal. 116. 

40. W.Va.—^Reed v. Bachman, 57 
S.E. 769, 61 WWa. 462, 12$ 

996. 

62 C.J. p 614 mote 70^ 
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an election to permit him to take title for his in¬ 
dividual use.^^ 

c. Parties 

An objection to Joinder of tenants in common as 
plaintiffs, in an action of ejectment against a cotenant, 
is waived by answering over. 

While it is said that it is doubtful whether ten¬ 
ants in common may join as plaintiffs in an action 
of ejectment against a cotenant,it has been held 
that an objection to a complaint because of such 
joinder is waived by answering over.‘^3 In accord¬ 
ance with the general rule that ejectment can be 
maintained only against the person in actual pos¬ 
session of the land, an ejectment suit must be 
brought against the cotenanf s tenant in possession, 
if the premises have been let.^^ 

d. Pleading 

In an action of ejectment between cotenants, the 
complaint should show what interest In the premises is 
claimed by the plaintiff and what are the specific inter¬ 
ests of the cotenants. 

In an action of ejectment between cotenants, 
the complaint should show what interest in the 
premises is claimed by plaintiff and what are the 
specific interests of the cotenants,although it has 
been said that, if the complaint is defective in this 
respect, the defect might possibly be cured by ver¬ 
dict.'^® Since ouster is essential to give rise to a 
cause of action in ejectment, as discussed in Eject¬ 
ment § 64, in actions of ejectment between coten¬ 
ants facts constituting an ouster must be alleged 
and it must be alleged that plaintiff is entitled to 
possession, although an objection to a pleading 
defective in this regard is waived by answering 
over.4^ Under a statute pertaining to a suit by a 
tenant in common against his cotenant in possession 
to recover possession and for injury to his posses¬ 
sion measured by the rental value of the land, a 
petition which recites exclusive possession of de¬ 
fendant, but does not disclose a demand for posses¬ 
sion, facts amounting to an ouster, or notice to 
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plaintiff by defendant as to adverse possession, is in¬ 
sufficient to state a claim for relief.^<^ If plain¬ 
tiff’s pleading alleges title to the entire premises, 
it may be amended to conform to proofs showing 
that plaintiff’s ownership was of an undivided in¬ 
terests^ 

Issuesj proofj and variance. If the complaint 
alleges a demand to be let into possession, this alle¬ 
gation must be proved.S^ 

e. Evidence 

In ejectment by one cotenant against another, the 
plaintiff must prove his title to the premises and his 
right to possession thereof, and the burden is ordinarily 
on the plaintiff to overcome the presumption that the 
possession of one cotenant is for the benefit of all by 
proving ouster by the defendant. 

In ejectment by one cotenant against another, 
plaintiff must prove his title to the premises in 
suit,^^ and a right of possession in himself 
and, since the possession of one cotenant is presumed 
to be for the benefit of all, as discussed supra § 26, 
the burden is ordinarily on plaintiff to overcome this 
presumption by proving an ouster by defendant,®^ 
although proof of ouster is dispensed with where 
the answer denies all right, title, or interest in 
plaintiff,®® or where defendant who was in the ac¬ 
tual, exclusive possession of the whole premises, 
claiming to own them, instead of entering a dis¬ 
claimer as to plaintiff’s interest on ejectment being 
brought by his cotenant, pleaded not guilty and set 
up the statute of limitations.®^ If defendant, who 
is shown to be a tenant in common with plaintiff, 
sets up title by adverse possession, the burden is 
on him to establish the claim,®® Where the owner 
of a mortgage on an undivided interest in land is 
also the owner in fee of another undivided interest 
in the same land, a possession of the land, wholly 
consistent with his right as a tenant in common, 
cannot, in an ejectment suit, be considered the 
possession of the mortgagee, unless the fact be 
shown that the possession had been previously ac¬ 
quired, and was afterward retained, as such.®® 
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44. Mo.—^Llewellyn v. Llewellyn. 
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supra. 
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231. 13 Or. 470. 
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§ 92 TENANCY IN COMMON 

Weight and sufficiency of evidence. General 
rules as to weight and sufficiency of evidence apply 
in an action by a tenant in common to recover pos¬ 
session of realty from his cotenant.^o In order to 
sustain ejectment, ouster is sufficiently shown by 
evidence that defendant is in possession of the 
premises, claiming to hold them by deed covering 
the whole of them;®^ by evidence that the original 
entry of defendant was hostile to plaintiffs rights 
and that the possession that followed was exclu¬ 
sive and adverse by evidence of a formal de¬ 
mand by plaintiff to be let into possession and enjoy¬ 
ment of his rights as a cotenant, and a refusal of 
the demand by defendant;®^ or by evidence that 
plaintiff demanded that defendant purchase and 
pay for his half of the premises, and that defend¬ 
ant refused or failed to do so, and retained ex¬ 
clusive possession, denying plaintiffs title, and as¬ 
serting title in himself.®^ 

f. Trial 

Open, notorious, and uninterrupted possession by a 
cotenant for a long period, claiming the whole land and 
taking the whole profits, does not afford a legal pre¬ 
sumption which would entitle the court to withdraw the 
question from the Jury and instruct them to infer an 
ouster. If a special verdict is rendered, it must find an 
ouster either In terms or by legal conclusion. 

According to some decisions, open, notorious, and 
uninterrupted possession by a cotenant for a long 
period, claiming the whole land and taking the 
whole profits, does not afford a legal presumption 
which would entitle the court to withdraw the ques¬ 
tion from the jury and instruct them to infer an 
ouster, but is evidence from which the jury may 
draw the conclusion of an ouster, if not successfully 
rebutted.®2 There are, however, decisions in which 
it was held that the court is authorized to direct a 
verdict for plaintiff on the issue of ouster where 
it was shown that defendant received and appro¬ 
priated to his own use the entire rents and profits 
of the land, and claimed the exclusive right of 


possession and use of the land.®® Where plaintiff 
proves his case as laid, a nonsuit is properly re- 
fused.®7 

Instructions. In jurisdictions where mesne prof¬ 
its are recoverable in an action of ejectment, an 
instruction on the subject of mesne profits is prop¬ 
er where there is evidence from which the jury 
are authorized to find that defendant appropriated 
the whole premises in dispute to the exclusion of 
plaintiff, who claimed a half interest therein.®® 

Verdict and findings. Where the extent of the 
title can be seen with reasonable certainty, the 
proper course is to set forth in the verdict the un¬ 
divided share to which title is apparent.®^ If a 
special verdict is rendered, it must find an ouster 
either in terms or by legal conclusion;'^® and this 
requirement is not satisfied by a finding of “demand 
and refusal’^ of possession.^! 

g. Judgment 

The plaintiff In an action of ejectment against a 
cotenant, if successful in the action, is entitled to a 
judgment letting him into possession of the premises 
Jointly with the defendant or other coSwners, and, where 
a statute authorizes a recovery of damages, the plain¬ 
tiff may be entitled to recover damages from the time 
of the ouster. 

Plaintiff in an action of ejectment against a co- 
tenant, if successful in the action, is entitled to a 
judgment letting him into possession of the prem¬ 
ises jointly with defendant or other coowners, 
and such is the effect of a judgment in his favor.*^® 
He is not entitled to recover possession of the en¬ 
tire premises to the exclusion of defendant,but 
his judgment must be subject to the rights of de¬ 
fendant,*^® since the latter does not by a perver¬ 
sion of his right, and an actual ouster of his coten¬ 
ant, forfeit his interest in the land.*^® Plaintiff is 
not entitled to the sole possession of any specific 
portion,'^'^ since an action of ejectment cannot per¬ 
form the office of an action of partition and segre- 
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Ind.—Singleton v. Cnsliman, 70 N.B. 
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64. MinrL—Cameron v. Chicago, M. 
& St P. R. Co., 61 N.W. 814, 60 
Minn. 100. ‘ 

65. Pa.—Cannon v. Jackson, 97 A 
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NW. 633, 90 Wis. X 

62 O.J. p 516 nojte 13.* 



86 C. J. S. 


gate from the common property plaintiff’s share 
and give it to him in severaltyEquities existing 
in favor of plaintiff against his cotenant cannot he 
enforced in an action of ejectment 

Defining extent of interest. Where plaintiff is 
successful in his action of ejectment, it is not im¬ 
proper for the court to define the extent of his 
interestjSO since the parties being tenants in com¬ 
mon are entitled to the rents and profits in pro¬ 
portion to their respective interest in the premises 
and it has been held that a judgment which simply 
orders and adjudges that plaintiff be restored as 
joint tenant in common to the possession of the 
premises, without defining the extent of plaintiff’s 
interest, is fatally defective.^2 

Rents and profits; allowance for repairs and im¬ 
provements. In some jurisdictions, sometimes by 
virtue of express statutory authority, plaintiff, if 
successful, may recover rents and profits in his ac¬ 
tion of ejectment,although profits are not re¬ 
coverable for the period during which possession of 
defendant was not adverse.*^ A judgment for 
plaintiff may provide for a reference to state an 
account as to receipts of rents and profits.^^ Where 
rents and profits are allowed in an ejectment suit, 
defendant will be permitted to set off the value of 
necessary repairs and permanent improvements,^^ 

Damages generally. Where a statute authorizes 
a recovery of damages in actions of ejectment, 
plaintiff, if successful in his action, is entitled to 
recover damages from the time of the ouster,^ 
but he is not entitled to recover damages for the 
period during which the possession of defendant 
was not adverse.s^ 

Damages for waste. Where a statute so author¬ 
izes, plaintiff in ejectment, if he succeeds in his 
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action, is entitled to recover damages for waste.*^ 
A judgment letting plaintiff into possession may 
provide for a reference to state an account as to 
waste. 

Reimbursement of defendant for moneys paid out 
on property. Statutes allowing compensation for 
improvements to defendants in ejectment generally 
have been held both applicable^^ and inapplicable^^ 
where an undivided interest in real estate was 
sought to be recovered by one as a tenant in com¬ 
mon. In ejectment by a cotenant against one in 
possession under a deed from,®^ or by permission 
of,^^ one of the cotenants, defendant is entitled to 
compensation for the value of improvements he 
has placed on the land by his expenditures. It 
has been held that allowance or reimbursement may 
be made to defendant for a proper proportion of 
the money paid by him while in possession on ac¬ 
count of mortgages, taxes, and interest on the 
common property and repairs and improvements 
thereon, where he held adversely by color of title 
asserted in good faith.In an action of ejectment 
by a tenant in common against a cotenant who had 
acquired the common property after he had per¬ 
mitted a sale thereof for taxes, a judgment letting 
his cotenant into possession may properly provide 
for a reference to state an account as to betterments 
and disbursements for taxes. 

§ 93. Entry, Writ of 

An action for writ of entry Is maintainable by a 
tenant In common against his cotenant for recovery of 
his undivided share of the premises demanded. 

An action for a writ of entry is maintainable by 
a tenant in common against another tenant in com¬ 
mon for recovery of his undivided share of the 
premises demanded and it has been held that, 


78. Wls.—Duncan v. Rodecker, su¬ 
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Set off a4i against mesne profits 
Purchaser from cotenant In pos¬ 
session wo-uld be entitled, when oust¬ 
ed by other cotenant to set off, as 
against mesne profits, value of per¬ 
manent improvements placed on land 
by him while in bona fide possession 
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title.—Owen v. Miller, 76 »S.E.2d 772^ 
209 Ga. 875. - 4 
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where land held in cotenancy was, without knowl¬ 
edge of the cotenants, sold for taxes, and they after¬ 
ward made partition, and one of them redeemed 
the land, taking a deed to himself alone of the 
whole tract, the payment and deed inured to the 
benefit of both, and that he who had not paid might 
maintain a writ of entry against the other for his 
part of the land.^^ If one tenant in common sues 
a writ of entry against his cotenant, who pleads 
nul disseizin, proof of demandant’s title will not 
entitle him to judgment, where a statute renders 
it necessary that he should also prove an actual 
ouster,^ ^ As is discussed in Entry, Writ of § 24, 
under the older practice demandant in a writ of 
entry could not in that action recover damages 
for mesne rents and profits which had accrued 
through the wrongful possession of the land, but 
by modern statutes demandant may recover mesne 
rents and profits,^ and the tenant in common may 
recover compensation for improvements.^ 

§ 94. Forcible Entry and Detainer 

A tenant in common may maintain an action for 
forcible entry and detainer against a cotenant who has 
forcibly ejected him. 

A tenant in common may maintain an action for 
forcible entry and detainer against a cotenant who 
has forcibly ejected him;^ but in such case plain¬ 
tiff cannot recover the exclusive possession of the 
premises.'^ His right is to be reinstated in the com¬ 
mon possession.5 

§ 95. Injunction 

A court of equity may in a proper case grant an 
injunction in favor of a tenant m common against a 
cotenant. 
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While it has been said that the jurisdiction of a 
court of equity is to be sparingly exercised in 
granting an injunction in favor of a tenant in 
common against a cotenant,^ no doubt exists as to 
the power of the court to grant such injunctions,^ 
in the exercise of a discretion under settled and 
known rules. ^ The remedy is not available, how¬ 
ever, where there is an adequate and complete 
remedy at law,^ or where the essence of the pro¬ 
ceeding is to try title.^^ 

Exercise of exclusive ownership over common 
property. Independently of statute, where one ten¬ 
ant in common is appropriating the entire product 
of the common property to-his own use under an 
unequivocal hostile assertion of exclusive title, his 
cotenant is entitled to an injunction against such 
acts;^^ and under a statute providing that if any 
person shall exercise exclusive ownership over 
property held by a tenancy in common, the party 
aggrieved shall have his action for the injury as if 
no tenancy in common existed, an injunction is a 
proper remedy where a tenant in common is ex¬ 
ercising exclusive ownership over the property held 
in common.^^ In the absence of statute or agree¬ 
ment to the contrary, as a general rule a tenant 
in common cannot, by injimction, exclude his co- 
tenant from the enjoyment of the common prop¬ 
erty 

Pleading, All the facts necessary to entitle a 
tenant in common to an injunction against his co- 
tenant must be set forth in the bill or complaint.!^ 

Damages, Where a tenant in common seeks to 
enjoin his cotenant from denying him the use of 
the common property, and for damages, plaintiff 
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79 Ill. 164. 

PreUminary Injimotloii 

Denial of preliminary injunction 
restraining drilling for gas by lessee 
claiming under owners of fractional 
Interest in pi*operty involved at suit 
of alleged owner of part interest was 
held not abuse of discretion, where 
plaintiff was engaged in exploiting 
surrounding land and could be pecu¬ 
niarily compensated.—^United Gas 
Public Service Co. v. Arkansas- 
Louisiana Pipe Line Co., 147 So. 66, 
176 La. 1024. 

10. Hawaii.—^Brown v. Kaahanul, 29 
Hawaii 804. 
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Mining Co. v. Montana Ore Pur¬ 
chasing Co., 63 P. 826, 25 Mont. 
41. 

62 C.J. p 518 note 46. 
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14. Complaints held snllldleiLt 

(1) In general.—^Kuenzi v. Leisten, 
271 N.W. 18, 223 Wia, 481. 

(2) A complaint alleging that de¬ 
fendants, one of whom was cotenant 
of property with plaintiff, mistreat¬ 
ed, abused, and threatened plaintiff, 
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attempted to force plaintiff from 
property, and interfered with his 
possession of it, stated a pause of 
action for injunctive relief.—Cooley 
V. Shepherd, 226 P.2d 76, 170 Kan. 
232. 
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can recover for losses resulting from tlie withhold¬ 
ing of use of the property by the cotenant,^^ 

§95. - Against Waste in General 

a. In general 

b. Cutting or injuring timber 
a. In G-eneral 

One tenant in common is entitled to injunctive re¬ 
lief against waste committed by his cotenant, where the 
waste committed is in its nature destructive of the 
common estate, and not within the usual and legitimate 
exercise of a cotenant's rights. 

One tenant in common is entitled to injunctive 
relief against waste committed by his cotenant, 
where the waste committed is in its nature destruc¬ 
tive of the common estate,^® and not within the 
usual and legitimate exercise of a cotenanfs 
rights.!*^ This is especially true where the destruc¬ 
tion is malicious.lS The complaining cotenant may 
have an injunction against such wrong without re¬ 
gard to the solvency or insolvency of the tort-fea- 
sor.i® While it has been held that injunctions are 
rarely issued between tenants in common except 
to prevent malicious or destructive waste,inde¬ 
pendently of the character of the waste, in special 
circumstances an injunction will be granted between 
tenants in common to stay waste,as for instance 
where a suit for partition is pending.22 Ancillary 
relief by way of accounting may be had in an ac¬ 
tion to enjoin a cotenant from committing waste 
where the bill for injunction asks this relief.23 


TENANCY IN COMMON §§ 95-96 

Rights under statute. Under a statute providing 
that one tenant in common may maintain an action 
for waste against his cotenant, a tenant in common 
may maintain an action to enjoin his cotenant from 
committing waste.^^ The right to sue for the waste 
includes the right to restrain its commission.^5 In 
this action damages may be awarded for waste al¬ 
ready committed.^ ^ 

b. Cutting or Injuring Timber 

The cutting of timber on the common property by 
a tenant in common will be enjoined as waste when 
destructive of the common estate, and not consistent 
with a prudent enjoyment thereof. 

It has been very generally held that the cutting 
of timber chi the common property by a tenant in 
common will be enjoined as waste when destructive 
of the common estate,and not consistent with, a 
prudent enjoyment thereof.^8 This principle has 
been held to authorize an injunction against cut¬ 
ting trees which were immature and unfit for cut- 
ting,29 against stripping the land of timber where 
the land is valuable for timber only30 or where the 
timber is the chief value of the land,31 against com¬ 
mercial timbering of lands resulting in their deple¬ 
tion and destruction pro tanto,32 and against the 
use of skidders or other machinery destroying or 
doing irreparable injury to timber too small for 
manufacture into merchantable lumber.33 It has 
also been held that a tenant in common may en¬ 
join his cotenant from cutting and removing tim¬ 
ber without his consent.34 However, where the 
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Attempts to improve property 

Equity will not enjoin a tenant in 
common, who is occupying: a house 
with another cotenant, from the al¬ 
leged cutting of a doorway, changing 
locks, and moving furniture into the 
other’s living room, where it appears 
that these things are being done in 
an attempt to repair and improve 
the home, and it does not appear 
that they are being done capriciously 
or arbitrarily or from spite or ma¬ 
lice,—^Brotherton v. Christ, supra. 

21. N.J.—Obert v. Obert, 5 NT.J.Bq. 
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Petition, alleging that third person, 
to whom plaintiff and others had 
given money to purchase property, 
took title in his own name, t^^at 
plaintiff claimed such interest m 
property ajid was in possession 
thereof at time of its purchase by 
defendaints, that defendants had be¬ 
gun to tear down dwelling house 
thereon, and that plaintiff would 
suffer irreparable injury unless de¬ 
fendants were restrained, stated 
cause of action.—Chapman v. Faugh- 
nan, 187 S.E. 634, 183 Ga. 114. 
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view prevails that a tenant in common, in the ex¬ 
ercise of his right to the enjoyment of the common 
estate, may cut timber and dispose of it, at least 
to an extent corresponding to his share of the es¬ 
tate, as discussed supra § 54, it has been held that 
an injunction does not lie to prevent a tenant in 
common from cutting timber where the bill does not 
allege the insolvency of defendant or that he is 
exceeding his share.^® 

In jurisdictions where the view prevails that 
cutting of timber by a tenant in common which 
amounts to destructive waste may be enjoined, 
it has been held that an injunction prohibiting a 
tenant in common, pending a suit for partition, 
from cutting any timber on the premises held in 
common should be modified so as to confine it to 
limber then standing and growing on the premises, 
■^'and not wanted for the necessary use of the 
farm/’36 So, it has been held that, where there is 
nothing to show that the timber on one part of the 
tract is of any more value than that on the other 
part of the tract, and that there is no reason why 
in partition proceedings the court could not set 
apart to defendant that half of the land on which 
the waste was committed, the injunction should be 
limited so as to restrain him from committing waste 
on the other half of the land, and that a temporary 
injunction against committing waste by cutting tim¬ 
ber will be dissolved where defendant answered 
that he intended only to cut timber from a small 
part of the land which he had commenced doing 
when the injunction was served and denied all in¬ 
tention of committing waste or that he was insol- 
vent.2® 

Trees on boundary line of adjoining owners. 
Since the owners of adjoining tracts of land are 
tenants in common of trees growing on the bound¬ 
ary line between the tracts, as discussed in Adjoin¬ 
ing Landowners § 39, an injunction may be is- 
•sued to restrain a threatened removal or destruction 
of such trees even though their presence causes 
damage to the owner seeking to remove the trees. 
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§ 97. - . ■ Against Mining Operations ^ 

Ordinarily a court of equity will take Jurisdiction 
at the suit of one cotenant to enjoin acts of waste by 
his cotenant in mining the common property- 

Ordinarily a court of equity will take jurisdiction 
at the suit of one cotenant to enjoin acts of waste 
by his cotenant in mining the common property,^^ 
and this principle has frequently been applied in 
respect of such minerals as oil and gas,^i coal,^^ 
and precious metals.^^ However, where it appears 
that the mining operations are of such character 
that the land from which the mineral is taken may, 
consistently with an equitable partition of the land, 
be assigned to the cotenant operating the mine, and 
it also appears that great damage would result from 
enjoining the operation of the mine, a court of 
equity will refuse such relief, and in partitioning 
the land will assign the part from which mineral has 
been mined to the cotenant who removed the 
mineral therefrom.**^ Also, it seems that an in¬ 
junction would be refused and plaintiff relegated 
to some other remedy where it affirmatively ap¬ 
pears that development is necessary to protect oil 
and gas under the land from drainage through wells 
on adjoining lands.*^^ 

Under a statute which provides that, if any per¬ 
son shall assume and exercise exclusive owner¬ 
ship over, or take away, destroy, lessen in value, 
or otherwise injure or abuse any property held in 
tenancy in common, the person aggrieved shall have 
his action for the injury in the same manner as 
he would have had if the tenancy in common did 
not exist, one cotenant of a mining claim is en¬ 
titled to an injunction against another who is 
engaged in working the mine under circumstances 
showing assumption and exercise of exclusive own¬ 
ership,^^ or who takes away or lessens in value the 
property held in common, without regard to the 
question of waste,^^ and it is not a defense to an 
action for an injunction against a cotenant for ex¬ 
ercising exclusive ownership or taking away the 
common property that the operations complained of 


as. Cal.—Hlhii V. Peck, 18 CaJ. 640. 

as. N.T.—^Hawley v. Clowes, 2 
Jokns.Cti. 122. 

37. Miss.—^Leathferbury v. Meinnis, 
37 So. 1018, 85 Miss. 160, 107 Am. 
S.R. 274. 

as. N.J.— Obert v. Obert, 6 N.J.Bq. 
397. 

39. Iowa,—^Musch v. Burkhart, 43 
NT.W. 1026, 83 Iowa 301. 

40. Ala.—Clark v. Whitfield, 105 So. 
200, 213 Ala, 441. 

S2 C. J. p 519 note 80. 


41. Va.—Paxton v. Benedum-Trees 
Oil Co., 94 S.B 472, 80 W.Va. 187. 

W.Va.—Law v. Heck Oil Co., 145 S.E. 
601, 11^6 W.Va. 296, 

42. Ala.—Clark v. Whitfield, 105 So. 
200, 213 Ala. 441. 

W.Va.—Alderson v. Horse Creek Coal 
Land Co., 94 S.E. 716, 31 W.Va. 
41L 1 

49- Alaska.^—^Blnswangrer v, Hen- 
ninger, 1 Alaska 50 9v 

44, W.Va.—Alderson v. Horse 

Coal Land Co., 94 SH 716, 81^ W, 
Va. 411,* . ^ , 


45. W.Va—Law v. Heck Oil Co., 146 
S.m 601, 106 W.Va 296. 

46. Mont.—Butte & Boston Consoli¬ 
dated Mining Co. v. Montana Ore 
Purchasing Co*, 68 P. 826. 26 Mont. 
41. 

62 C, J, p 620 note 86. 

47. Mont.—'Butte & Boston Consol. 
Mining Cov v, Montana Ore Pur¬ 
chasing Co., supra. 

62 C.J. p 620 note 87. 

4^ Mo-nt.—Anaconda Copper Mining 
Co. V. Butte & Boston Mining Co, 
43 P. 924. 17 Mo-nt 619. 

p note S<8sif- a »" * ^ ^ 
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enhanced the value of the property by developing 
it,^® although evidence of this fact might be im¬ 
portant if an accounting were decreed.^O The pur¬ 
pose of such a statute is to give a cotenant an ap¬ 
propriate remedy to enforce his rights under the 
circumstances enumerated,and the right to eq¬ 
uitable aid arises under the operation of the prin¬ 
ciples of equity applicable to all cases of continu¬ 
ing and irreparable trespass, both in order to pre¬ 
vent a multiplicity of suits, and in order to prevent 
the commission of a threatened legal wrong, for 
which, when done, an action at law for damages 
would be an inadequate remedy.52 

Title. In a suit for an injunction by one alleged 
tenant in common to restrain the other from op¬ 
erating a mine, the question of title to the property 
is involved only in so far as necessary to show the 
rights of the parties.^^ In such a suit, plaintiff 
must stand on the strength of his own title, rather 
than on the weakness of defendant’s title.^^ 

Pleading. Where a tenant in common seeks to 
restrain his cotenant from operating a mine on the 
common property, plaintiff may be required to al¬ 
lege in his petition that he has been excluded from 
the premises,®5 that the mining operations are not 
being conducted in the usual manner,®® that defend¬ 
ant cotenant is willfully and maliciously destro 3 dng 
the common property,®"^ or that damage to the prop¬ 
erty is being caused by negligence or unskillfull- 
ness,®^ 

^ 98. - Against Interference with Water 

Rights 

Where the title to a water right Is In tenants In 
■common, their rights to the use of it, as among them- 
■selves, may be protected by the courts, by Injunction. 

Where the title to a water right is in tenants in 
•common, their rights to the use of it, as among 


themselves, may be protected by the courts, by in¬ 
junction.®^ A tenant in common of a water right 
is entitled to an injunction to prevent such a diver¬ 
sion or use thereof by his cotenant as deprives the 
former of his right to use his share of the water,®® 
or practically destroys his right to the use there¬ 
of;®^ and it is not a defense to an action for an 
injunction that others than defendant were guilty 
of a similar wrong,®2 and evidence offered to prove 
the latter fact is irrelevant and inadmissible.®^ 
However, an injunction will not issue where no in¬ 
jury is shown.®^ 

In an action by one tenant in common against an¬ 
other to enjoin the latter from an interference with 
plaintiff’s use of a water right owned in common 
by them, equity has power to ascertain and deter¬ 
mine the respective rights and interests of the co- 
tenants and to regulate the use of the water between 
or among them,®® and plaintiff, if he makes out his 
case, is entitled to a decree that defendant be en¬ 
joined against preventing him from taking one half 
of the water;®® but he is not entitled to a decree au¬ 
thorizing him to take the water ‘^without inter¬ 
ference by defendant,” since this deprives defend¬ 
ant of equality in the operation of the common 
property.®'^ 

§ 99 . Establishing or Quieting Title 

a. In general 

b. Actions to establish interest in prop¬ 

erty 

a. In General 

A tenant in actual possession may sue a cotenant 
to determine the validity of an adverse claim, and equity 
has Jurisdiction of an action by a tenant in common 
against his cotenant to cancel a conveyance of the com¬ 
mon property which constitutes a cloud on the title. 

A tenant in actual possession may sue a cotenant 
to determine the validity of an adverse claim.^® 


49. Mont*—^Harrig-an v. Lynch. 52 P. 
642, 21 Mont. 36. 

€0- Mont.^—^Harrigan v. Lynch, su¬ 
pra. 

m. Mont.—-Anaconda Co^pper Min. 
Co. V. putte & Boston Min. Co., 43 
P. 924, If Mot^. 619. 

52. Mont.—^Butte* & B. Consol. Min¬ 
ing Co. V. Montana Ore-Purchasing 
Co., 63 F. 825, ^5 Mont, 41. 

-62 C.J. p 620 note 92. 

53. La.—^United Gas Public Service 
Co. V. Arkansa^Louisfana Pipe 
Line 06., 147 So. 66, 176 La. 1024. 

54* La.—United; Gras Public Service 
Co. V, ArkansasrLoulsiana Pipe 
Line Co., supra, 

55. Miol-^avla .y. Byiji lS.W.2d 
sea, MB t 


56. Mo.—^Davls v. Byrd, supra. 

57. Mo.—^Davis v. Byrd, supra 

58. Mo.—^Davis v, Byrd, supra. 

59. Ala—^Kellum v. Williams, 39 So. 
2d 578, 252 Ala 71. 

Minn.—Petraborg v. Zontelli, 15 N. 

W.2d 174, 217 Minn. 536. 

Neb.—^LameNi v. JenMns-, 169 N.W* 
723, 102,Neb, T96. 

60. Cal.—P is La Cuesta v, Bai^l, 118 
P.2d 909, 47 CaI.App.2d ,661. 

6? C.J. p 520 note 94. 

61. Conn.—Kennedy ▼. Scovil, 1’^ 

fCpnm ^16. ^ ! 

Mass.—Bliss V. Btco. 17 ’ 

62. Or.—Games v. Dalton, 110 F., 
170, 56 Or. 596. 

63. Or.—Crime's v. Dalton, supt^ai i 


64. Mass.—^Bliss v. Rice, IT pi<^. 

23. ' 

65. Cal.—Prey v. Lowden, 11 P. 838, 
70 Cal. 650—^McGilllvray v. Elvans, 
27 Cal 92—^Lorenz v. Jacobs, 3 P. 
664, 2 Cal.Unrep.Cas. 296. 

Or.—Combs V. Slayton, 26 P. 661, 19 
Or. 99. 

66. Conn.—^Kennedy v. Ecovil, 12 
Conn. 917, 

6T. Vt.—Duplesse v. Haskell, 94 A. 
'503, 89 Vt. 166. 

68. Cal.—Boss v. Melntzen, 86 Cal. 
a SI'S.. 

ITotlce of adverse possession. 

Although a person who enters into 
possession of property avowedly as 
tenant in common with others can- 
i|at by a showing of adverse posses- 
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Courts of equity have jurisdiction of actions be¬ 
tween tenants in common to cancel conveyances of 
the common property which constitute a cloud on 
the title.^® However, where the deed which the 
court is asked to set aside as a cloud on the title 
IS a deed to the premises which defendant, one of 
the cotenants, has acquired, plaintiff must tender 
with his bill a sufficient amount to reimburse the 
party who so obtained such deed for the amount 
paid by him in redemption of the land, and all 
subsequent taxes paid by him thereon, with inter¬ 
est.'^0 

Limitations and laches. Statutes which limit the 
period within which an action to contest the validity 
of a tax title may be brought are not applicable in 
a suit by a tenant in common to cancel as a cloud 
on his title the claim of a cotenant under a tax 
title."^^ It has also been held that such a statute 
cannot operate to bar an action in the nature of a 
bill to quiet title to realty as against a cotenant’s 
claim under a tax title, where plaintiff has been in 
continuous possession.72 The right of a tenant in 
common to maintain a bill to quiet title against his 
cotenant may be lost by laches,*^^ and, where one 
cotenant buys the property at a tax sale, of which 
fact his cotenant had notice and did not offer to 
contribute his share, and such cotenant commenced 
an action to quiet title many years afterward, and 
still did not pay or ‘offer to pay his share, he was 
guilty of such laches and lack of equity as to pre¬ 
clude any right of recovery.'^^ Laches is no defense 


in a suit by a tenant in common against his cotenant 
to remove a cloud on the title to common property, 
where defendant cotenant claimed title by adverse 
possession but failed to make an adequate showing 
of adverse possession and actual ouster.75 

Pleading, A cross complaint in an action to quiet 
title should contain all necessary averments to show 
the interest of defendant in the property.76 In an 
action to quiet title and to recover possession of 
property from which plaintiff coowner had been 
ousted, the issue of title to the common property is 
raised where defendant in his answer denies the 
title of plaintiff.77 

Evidence, The general rules as to burden of 
proofand weight and sufficiency'^^ of evidence are 
applicable in an action by a tenant in common 
against his cotenant to quiet title or to remove a 
cloud on the title. 

Instructions, Where, in an action of this char¬ 
acter, issues are submitted to the Jury in accordance 
with the discretionary power of the court, the re¬ 
fusal of special instructions on an issue submitted 
is not erroneous if the main instruction sufficiently 
covered the subject.^o 

Judgment, In declaring the interest and quieting 
the title of one cotenant against another, a court 
of equity should fix a lien against the interest so 
declared for a due proportion of the proper ex¬ 
penditures made by defendant cotenant in preserv¬ 
ing and protecting the common property, even 


sion maintain action to quiet title 
against his cotenants, he may main¬ 
tain such an action if his possession 
is hostile to his cotenants, of which 
they are put on notice—Schipper v. 
Penkalski, 115 F.2d 231, 46 Cal.App. 
2cl 28. 

69- Wis.—Saladin v. Kraayvanger, 
70 K.W. 1113, 96 Wis. 180. 

62 C.J. p 521 note 3. 

Kights of zalnors agfaliLst cotenants 

Where natural tutor assigned mi¬ 
nors* royalty interests under pooling 
contract to lessees to pay mortgages, 
any rights of minors arising from 
alleged Invalidity of the pooling con¬ 
tract because they were not paid 
their proportionate part of the royal¬ 
ties were required to be asserted 
against their tutor o-r the assignee, 
and minors had no recourse against 
their cobwners who were not parties 
to assignment.—^Dobbins v. Hodges, 
23 So.2d 26, 208 La 143. 

70- WVa—Morris v. Roseberry, S2 
S.Et 1019, 46 W.Va. 24. 

62 aJ. p 521 note 4. 

71. Miss.—Smith V. Smith, 62 So.2d 
1, 211 Miss. 481. 


72. Md,—Queen v. Anderson, 62 A. 2d 
612, 191 Md. 622. 

73. Ark.—Steele v. Jackson, 110 S. 
W.2d 1, 194 Ark. 1060. 

Idaho.—^Wilson v. Linder, 123 P. 487, 
21 Idaho 57$, 42 L.R.A.,Nr.S., 242, 
Ann.Cas.l913E 148. 

loaches held not shown 

Md.—Queen v. Anderson, 62 A.2d 612, 
191 Md. 622. 

Miss.—Smith v. Smith, 62 So.2d 1, 
211 Miss, 481. 

74. Idaho.—^Wilson v. Linder, 123 P. 
487, 21 Idaho 576, 42 L.R.A.,N.S., 
242, Ann.Cas.l913E 148. 

75- Miss.—^Hurst v. J. M. Griffin & 
Sons, 46 So.2d 440, 209 Miss. 381, 
suggestion of error overruled 47 
So.2d 811, 209 Miss. 281. 

76- Miss.—Kden I>ralnage List, of 
Tazoo County v. Swaim, 64 So.2d 
547, 212 Miss. 386, .suggestion of 
error overruled 56 So.2d 439, 212 
Miss. 386. 

77- Cal.—Cardoza v. Machado, 117 
F.2d 31, 46 Cal.App.2d 809. 

76- Miss.—Eden Drainage List, of 
Tazoo County v, Swaim, 64 So.2d 
647,. 212 Miss. 386, suggestion of 
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error overruled 65 So.2d 439, 212 

Miss. 386. 

79. Svldenoe held sufficient 

(1) In general—Osgood v. Zieve, 
57 NE.2d 869, 388 Ill. 226. 

(2) To show an ouster.—Cardoza 
V, Machado, 117 P.2d 31, 46 Cal.App. 
2d 809. 

(3) To show amount of damages.— 
Cardoza v. Machado, supra 
Evidence held insttSLclent 

(1) In general.—Smith v. Smith, 52 
So.2d 1, 211 Miss. 481. 

(2) Where attorney with his own 
funds purchased undivided interests 
in allotment of Indian lands, took ti¬ 
tle in himself, and procured approv¬ 
al of conveyance by county court, 
and thereafter conveyed such inter¬ 
ests to another who was not obligated 
to purchase them, circumsta«nces, in 
absence of strict proof to the con- 
tria^y, did not establish a fiduciary 
relationship whieh wo'uld estop at¬ 
torney from subsequently purchasing 
other interests in the same land for 
himself.—^Reed v. Whitney, 169 P.2d 
137, 197 Okl. 199. 

80 - Tex.—Coleman v. Buttram, Civ. 

40 S.W.2d 977. 
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though no demand for such lien has been plead- 
ed.si Under such circumstances the court should 
also determine plaintiff's right to share in the rents, 
issues, and profits received by defendant coten- 
ant.S2 Where a decree, in an action to quiet title, 
recognized that defendant was a tenant in common 
owning four and one-half per cent of the minerals 
in the land, his right of ingress and egress for the 
purpose of mining is necessarily implied in such a 
decree, since necessary implication is as much a 
part of an instrument as if that which is so im¬ 
plied were plainly expressed.^s 

b. Actions to Establish Interest in Property 

The right of a cotenant to establish or recover an 
interest in property, title to which has been acquired 
by the other cotenant, is founded on equitable consid¬ 
erations. 

The right of a cotenant to establish or recover 
an interest in property, title to which has been ac¬ 
quired by the other cotenant, such as at a tax sale, 
is founded on equitable considerations.^^ In a suit 
by a tenant in common against his cotenant to re¬ 
cover an interest in property, defendant may not 
assert a claim to the property contrary to the plain 
effect of the deed given by him to plaintiff.Al¬ 
though mere lapse of time does not debar one co- 
tenant from recovering an interest in property from 
the other cotenant,such a right, unless exercised 
within a reasonable time,^'^ may be barred by lach¬ 
es and, unless suit is brought within the time 
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limited by statute, such suit may be barred by limita- 
tions.S^ 

Pleadings and evidence. Where persons claiming 
as tenants in common seek to establish or recover 
an interest in property held by a cotenant, the bur¬ 
den is on the alleged cotenants to prove their inter- 
est,®0 and defendant cotenant cannot be deprived 
of his right in the property to a greater extent than 
is reasonably, clearly, and satisfactorily established 
by the evidence.^ ^ 

Judg^nent. In an action to recover title to prop¬ 
erty, where it is alleged that plaintiffs and defend¬ 
ants are tenants in common, plaintiffs may not re¬ 
cover for other tenants in common, not parties to 
the suit, the land itself, but may only recover their 
own interest therein.^^ The court may award plain¬ 
tiff an interest in the property in accordance with 
that established by the evidence,®^ but damages will 
not be allowed where plaintiff has not offered to 
pay a proportionate share of the expenditures made 
by the cotenant in possession.^^ 

I § 100 . Trespass 

a. Real property 

b. Chattels 

a. Real Property 

(1) In general 

(2) Trespass quare clausum 


81. Cal.—Garcia v. Venegas, 235 P. 
2d 89, 106 Cal,App.2d 364. 

82. Cal.—Garcia v. Venegas, supra. 

S3. Mont.—^Hochsprung v, Steven¬ 
son, 266 P. 406, 82 Mont. 222. 

84. La.—^Keller v. Haas, 12 So.2d 
238, 202 La. 486. 

85. Tex.—Ltarrison v. Walker, Civ. 
App., 149 S.W,2d 172, error refused. 

86. La—^Keller v. Haas, 12 So.2d 
238, 202 La. 4'86. 

87. Kan.—^Malone v. Young, 81 P.2d 
23, 148 Kan. 250. 

La.—^Keller v. Haas, 12 So.2d 238, 
202 La. 486. 

Fetitos^ aotlon. 

The lapse of over seven years aft¬ 
er acquisition of property at tax sale 
by one* of ^o^-owners did not preclude 
defendant* <scr-ovm&rs frbm asserting 
their claim to property in petitory 
action, where no rights of third per¬ 
sons were Involved and there was no 
showing that defendants had ac¬ 
quiesced in sale oi^ renounced their 
interest in property.—Tyson v. York, 
188 ©o. 83, 192 Ln. 878. 

88. Kan.—Edminster v. Young, 81 

R2d3W148Kan. 2|2. , 


Xiaches held shown 

(1) Where cotenant, by using rea¬ 
sonable diligence, could have learned 
in 1922 that judgment foreclosing 
vendor’s lien on common property 
was entered in 1911, and that coten¬ 
ants purchased property at execu¬ 
tion sale in 1912, and cotenant wait¬ 
ed until 1940 before bringing suit 
against cotenants to recover an in¬ 
terest in property after learning that 
oil had been discovered near prop¬ 
erty, and cotenant made no offer of 
contribution to cotenants until learn¬ 
ing of oil, cotenant was barred by 
laches from recovering any interest 
in land from cotenants.—^Vaughan v. 
Kiesling, Tex.Clv.App., 160 S.W.2d 
4'35, error dism^sed, judgment cor¬ 
rect. 

i 

(2) Where land held in cotenancy 
was acqtnred by one of cotenants at 
tax sale and title subsequently pass¬ 
ed through and into the hands of sev¬ 
eral innocent purchasers until title 
was again acquired at tax sale by 
such cotenant who conveyed the land 
to a corporation organized by him, 
other cotenants who made no claim 
thereto for more than twenty years 
iiintil the property had greatly in¬ 
creased in value were not entitled to 


be reinvested with title on theory 
that tax title acquired by cotenant 
inured to the benefit of all cotenants. 
—Keller v. Haas, 24 So.2d 610, 209 La. 
343. 

loaches held not shown 
Wyo.—^Binning v. Miller, 102 F.2d 
64, 66 Wyo. 478, rehearing denied 
106 P.2d 278, 56 Wyo. 129. 

89. Okl.—Ammann v. Poster, 64 P. 
2d 663, 179 Okl. 44. 

Action held not barred 
Wyo.—^Binning v. Miller, 102 P.2d 
64, 66 Wyo. 478, rehearing denied 
105 P.2d 278, 66 Wyo. 129. 

90. Wyo.’—^Binmng v. Miller, supra. 

91. Wyo.—^Binning v. Miller, supra. 
Evidence held suldcient 

IjSu —^Arnold v. Sun Oil Co„ 48 So.2d 
369, 218 La. 50. 

Wyo.—Binning v. Miller, 146 P.2d 
627, 60 Wyo. 114. 

98. U.S,—Glover v. McFaddin, L.C. 

I Tex., 81 P.'Supp. 426. 

93. Wyo,—Binning v. Miller, 146 P. 
2d 627, 60 wyo. 114. 

94- Wyo.—Binning v. Miller, 102 P. 
2d 64, 56 Wyo. 478, rehearing de¬ 
nied 106 P.2d 278, 66 Wyo. 129. 
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§ 100 TENANCY IN COMMON 

(3) Trespass for mesne profits 

(4) Trespass for waste 

(1) In General 

A tenant in conamon may maintain an action of 
trespass against his cotenant in a proper case, but such 
action does not lie for a mere injury to landi 

While the rule has been stated, that one tenant 
in common cannot maintain an action of trespass 
against another, ^ 5 for the reason that each is en¬ 
titled to possession, and possession of one is pos¬ 
session of the other,^® the right of a tenant in com¬ 
mon to sue in trespass has been recognized.^'^ At 
common law trespass is not recognized as a remedy 
between tenants in common of land except under 
peculiar circumstances; it does not lie for a mere 
injury to the land.^^ Likewise, no form of action 
of trespass will lie against a cotenant unless there 
has been an ouster,^^ or exclusive possession by the 
cotenant after demand,^ or express notice of adverse 
possession by the cotenant,^ or a destruction of the 
property,3 or unless there has been a recovery by 
a tenant in common in ejectment in which case an 
action of trespass may be maintained for mesne 
profits.'^ Where a tenant in common improves the 
common property at his own expense, thereby put¬ 
ting it to its only beneficial use, he is not liable 
to his cotenant for trespass.® 

Pleading. In an action for trespass by a tenant 


in common against his cotenant, allegations in the 
petition which are irrevelant are demurrable.® 

Damages. A tenant in common who has been 
ousted by his cotenant is entitled to recover dam¬ 
ages resulting from the ouster,*^ and such damages 
ordinarily amount to the ousted tenant’s share of the 
value of the use and occupation of the land from 
the time of ouster.® Plaintiff may not be awarded 
special damages unless such damages are pleaded 
and proved.® 

(2) Trespass Quare Clausum 

Ordinarily a tenant in common may maintain an ac¬ 
tion of trespass quare clausum against a cotenant only 
where there has been an ouster or a destruction of the 
property held in common. 

While in some decisions it is either held or stated 
without qualification that one tenant in common can¬ 
not maintain an action of trespass quare clausum 
against another,it is generally held that an action 
of trespass quare clausum may be maintained by one 
tenant in common against another where the latter 
has ousted the former from possession of the com¬ 
mon property,!! or has totally or practically de¬ 
stroyed the common property.!^ An ouster consti¬ 
tutes a trespass,!® and within this rule it has been 
held that there is an ouster when one tenant in com¬ 
mon enters into the possession, claiming the whole 
title either in his own right or under another,!^ 


95 . xil. —Conklin v. ITewman, 115 N. 
E. 848, 278 Ill. 30. 

62C.J. p 521 note 10. 

96. D.C.—Lyon v. Bursey, 42 App. 
I>.C. 519. 

97. Cal.—^Zaslow v. Kroenert, 176 P. 
2d 1, 29 Cal.2d 541, followed in 176 
P.2d 8, 29 Cal.2d 878. 

lUgflit to recover poseessloii 

On proof of ouster by one tenant in 
common of another and a demand for 
entry by one out of possession and 
refusal by one in possession, ousted 
tenant is entitled to recover common 
possession of the premises in tres¬ 
pass action,—Zaslow v, Kroenert, su¬ 
pra. 

Recovery denied 

Pa.— ^Halstead v. Ross, Com.Pl., 83 
Lel.Co. 440. 

98. Vt.—Owen V. Foster, 13 Vt. 263. 

99 . Ga.—Lankford v. Dockery, 67 S. 
E.2d 800, 85 Ga.App. 86. 

62 O.J. p 521 note 14. 

1. Oa.—Lankford v. Dockery, supra, 
for rents 

Demand made "by owner of undivid¬ 
ed interest in land upon cotenants In 
possession for the rents did not con¬ 
stitute such demand for possession 
as would entitle tenant making such 
demand to thereafter sue cotenants 
at law for injury to his possession 


as measured by rental value or mesne 
profits of the land.—^Lankford v. 
Dockery, supra. 

2 . Ga.—Lankford v. Dockery, supra. 

3. Tenn.—Cathcart v, Kalone, 229 S. 
W,2d 167, 33 Tenn.App. 93. 

62 C.J. p 521 note 16. 

4. Del.—^McCall v. Reybold, 1 Del. 
146. 

Pa.—'Bush V. Gamble, 17 A. 866, 127 
Pa. 43. 

5. Isr.H. —Johnson v. Conant, 7 A. 
116, 64 N.H. lO^. 

6- Ga,—Lankford v. Dockery, 67 S. 

B,2d 800, 85 Ga.App. 86. 

Prior oocnrrencee 

In suit by owners of undivided 
one-half interest in land against co- 
tenants In possession for rents and 
profits and punitive damages for 
trespass, allegations as to occurrenc¬ 
es before entry of decree registering 
title to the land In ‘plaintiffs and de¬ 
fendants as tenants in common and 
more than four years before com¬ 
mencement of suit were demurrable 
as irrelevant, even though tending 
^to show an ouster of or trespass 
against plaintiffs.—Lankford V. 
Dockery, shipra. 

7. Cait—4Saslew v. 176 P. 

M.X 29 C&Ll.2d 541, followed in J.76 

504 


8. Cal.—Zaslow v. Kroenert, supra. 

9. Cal.—Zaslow v. Kroenert, supra. 
WlUfta tarespass 

Where defendants acquired what 
they thought were all outstanding in¬ 
terests in coal property, and began 
operation of a strip mine, and there¬ 
after plaintiff discovered that he 
owned a one-sixteenth interest, and 
gave defendants notice of his inter¬ 
est, defendants in thereafter con¬ 
tinuing to mine coal were not willful 
trespassers and plaintiff was not en¬ 
titled to damages on that basis.— 
Taylor v. Bradford, Ely., 244 S.W.2d 
482. 

10. K.C.—Anders v. Meredith, 20 NT. 
C. 199, 34 Am.D. 376. 

62 C.J. p 622 note 21. 

11. Pa.—^Trauger v. Sassaman, 14 
Pa. 514. 

62 C.J. p 522 note 22. 

12. Me.—Davis v. Poland, 66 A* 280, 
102 Me. 192, 120 Am.S.R 480, 10 L. 
R.A„K.a, 212. 

62 C.J. p 622 note 28. 

13. N'.H.—Wood v. C^nmn, 46 K.H. 
230. 

14- N.EL—Thompson v. G-errlsh, 67 
, ^*6—Wood V. Grim 46 

n 22^ 
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or where he undertakes to convey the whole title, 
or where he has converted the property to his ex¬ 
clusive use.^® 

It has very generally been held, on the other 
hand, that a tenant in common cannot maintain an 
action o£ trespass quare clausum against a cotenant 
in the absence of ouster,or of a destruction of the 
property held in common.^^ One cotenant may even 
occupy the whole, without being a trespasser; his 
cotenant may be prejudiced by his exclusive occu¬ 
pancy, but he cannot charge him as a wrongdoer.^^ 

Defenses. In an action of trespass quare clausum 
between tenants in common the admission of plain¬ 
tiff's right and an offer to account is no defense.^® 
Defendant, under the general issue, may show that 
he is a tenant in common with plaintiff^^ or that he 
entered by license of one who is a tenant in com¬ 
mon with plaintiff.22 

Occupation of separate parts of common property 
by agreement. According to some decisions tenants 
in common cannot maintain trespass quare clausum 
against each other, even after a nugatory attempt 
to make a partition in pais.22 Similarly it has been 
held that, where tenants in common by agreement 
occupy separate parts of the common property, one 
cotenant cannot maintain an action against the 
other for breaking and entering the close or for 
injury done to the common property,24 although 
trespass quare clausum will lie for removal of the 
personal property of the latter against his will.25 
In opposition to the foregoing views it has been 
held that, where one tenant in common occupies a 
particular part of the common property by the 
agreement of the other tenants in common, it is 
so far a severance in fact as to permit him to 
maintain trespass quare clausum against them for 
the same acts which would constitute trespass in a 
stranger,26 and this is so, even though the length of 
the occupancy would be insufficient to give an ab¬ 
solute legal title in severalty.2'7 
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(3) Trespass for Mesne Profits 

(a) Right to maintain 

(b) Measure of damages 

(a) Right to Maintain 

Ordinarily, an action of trespass for mesne profits 
cannot be maintained by one tenant in common against 
his cotenant without an actual ouster, or until the co- 
tenant ousted has brought an action in ejectment and 
recovered a Judgment in that action. 

An action of trespass for mesne profits cannot 
be maintained by one tenant in common against an¬ 
other without an actual ouster ;2S nor can such ac¬ 
tion be pursued until the cotenant ousted has 
brought an action in ejectment and recovered a 
judgment in that action.29 However, it has very 
generally been held or said that, where the ousted 
cotenant has obtained judgment in ejectment, he 
may maintain an action in trespass for mesne prof¬ 
its. Moreover, where several cotenants have been 
successful in the ejectment action, they may unite 
in a joint action for the mesne profits.In such 
action, the judgment in ejectment is conclusive evi¬ 
dence of plaintiff's right to the possession of the 
premises, ^2 and of his right to recover mesne prof- 
its.23 The judgment is also conclusive evidence that 
defendant was in possession of the premises when 
the writ was served,24 and estops him to deny that 
he had possession, or that his iK)Ssession was 
tortious.25 However, the judgment is not con¬ 
clusive evidence of defendant's possession after the 
service of the writ, and will not prevent him from 
showing that he abandoned or surrendered the pos¬ 
session to plaintiff.®^ 

(b) Measure of Damages 

In an action of trespass for mesne profits, if the 
defendant had knowledge of the plaintiff's title, although 
he honestly believed that he held the superior iegal title, 
the measure of damages is not the actual receipts, but 
Is the fair annual rental of the property, wfth legal' In¬ 
terest, less the taxes paid by the defendant. 

In an action of trespass for mesne profits, if de¬ 
fendant had knowledge of plaintiiFs title, although 


15. N.H.—TIxompson v. Gerrish, 67 
N.H. S5. 

16. Wis.—Sullivan v. Sherry, 87 N. 
W. 471. Ill Wis: 4T6, 87 Am.S.R, 
890. 

17. N.H.—Boynton v. Hodgson. 69 
N.H. 247. 

62 C^J. p 622 xioth 18. 

18. Pa.—Bush V. Gamble, 17 A. 866, 

127 Pa. 4a. ^ 

62 C.J. p 622 note 19. 

19. Me.—Sorter v. Hooper, 13 Me. 
26. 2*9 Am.p. 480. 

90. —MeGill. nn. Ajsh, 7 Fa. 


21. Mass.—Bawson v. Morse, 4 Pick. 
127. 

22. Mass.—Bawson v. Morse, supra. 

23. N.C.—McPherson v. Seguine, 14 
N.C. 163. 

24. Mass.—Keay r, Goodwin, 16 

Mass. 1. ^ 

25. Mass.—^Keay v. Goodwin, supra. 

26. Vt.—O’Hear v. I>eG?hesbriand, 33 
Vt. 6^3, 80 'Am.D. 653. 

62 C.J, p 623 note 36. 

27. —O'jaear v. DeGoesbriand, 
supra. 


23^ Me.—^Porter v. Hooper, 13 Me. 26, 
29 Am.l>. 480. 

29- Mass.—Allen v. Carter, 8 Pick. 
175. 

30. Pa—Bane v. Haxrold, 72 Pa 267. 
62 0-J^ P 623 no'tes 39, 40. 

31- N.C.'—Camp v. Holmesley, 33 N. 
a 209. 

3^ Pa—^Itane v. Harrold, 72 Pa. 267. 
23k ^>a—^L#ane v. Harrold, supra 
62 O. J, p 623 note 43. 

34. 'Pa—^Lane v. Harrold, supra 
^ Fa—^Lane v. Harrold, supra 
36. Pa—Lane v. Harrold, supra. 
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he honestly believed that he held the superior legal 
title, the measure of damages is not the actual 
receipts, but is the fair annual rental of the prop¬ 
erty, with legal interest, less the taxes paid by de¬ 
fendant and defendant is not entitled in these 
circumstances to offset his improvements against 
the rent.^S addition to the rent, plaintiff seeks 

to recover damages for waste occasioned by de¬ 
fendant's failure to make proper tenantable repairs, 
and his abuse and misuse of the property, improve¬ 
ments in the nature of general repairs should be 
taken into consideration in estimating the general 
depreciation of the value of the property through 
defendant's fault.^^ Defendant is not liable for 
natural wear and tear resulting from the lapse of 
time and the proper use of the property, but only 
for the damages occasioned by his negligence, mis¬ 
use, or abuse.^<5 Speculative profits, founded on an 
exaggerated notion of the real value of the prop¬ 
erty, are not recoverable.*^i 

(4) Trespass for Waste 

Although at common law a tenant in common could 
not maintain an action of trespass against his cotenant 
for waste, under statute such an action may be main¬ 
tained in certain cases. 

A mere entry on the common land and the cutting 
and carrying off of timber therefrom by a cotenant 
have been held not to give to the other cotenant the 
right to maintain an action of trespass quare clau¬ 
sum,or an action of trespass of any kind,^^ and 
in a number of decisions it has been broadly stated 
that a tenant in common committing waste cannot 
be treated as a tort-feasor.*^^ However, under a 
statute providing that, if a tenant in common com¬ 
mits waste he shall be liable to his cotenant jointly 
or severally for damages, it has been held that the 
taking of mineral by one cotenant from the common 
property is waste, and a tort, without reference to 
whether or not he took more than his share, and 
that he may be sued in trespass for so doing, the 
view being taken that his cotenant has title to the 
mineral after its severance from the land.^^ Under 
a statute providing that in case of cutting or re¬ 


moval of timber trees by one or more tenants in 
common without the consent of all the cotenants,, 
the persons injured shall have every remedy in law 
and equity for the recovery of damages for the 
cutting or removal thereof which they now have 
against a stranger to the title, one tenant in common 
may maintain an action of trespass quare clausum 
against a cotenant to recover damages for cutting 
and removal of the timber by him without the 
consent of all the cotenants.Also, trespass quare 
clausum is a proper form of remedy to recover 
treble damages for waste in accordance with stat¬ 
utory authorization therefor, where the statute pre¬ 
scribes an "'action of trespass" as the form of action 
to be brought.4'^ 

Pleadings and evidence. Where a statute gives a 
right of action in his own name to any one of the 
cotenants injured, he need not name in his declara¬ 
tion any cotenants other than plaintiff^^ and defend¬ 
ant.*^^ In an action to recover treble damages for 
waste for cutting and carrying away trees, the 
declaration need not describe the kind of trees, 
where the statute does not so provide and a 
description of the kind of trees may be stricken out 
of the declaration without impairing the right to- 
recover.^i In an action of this character defendant 
cannot, under the plea of the general issue, show 
permission by license to cut the timber, since he 
must plead justification or excuse for an act which 
otherwise would be unlawful.52 In such action tes¬ 
timony by defendant that he and plaintiff had hired 
money for the benefit of the place was properly ex¬ 
cluded as irrelevant and immaterial.^^ 

b. Chattels 

As a general rule one tenant fn common of a chattel 
cannot maintain an action of trespass against his co- 
tenant, since one cotenant has as much right to the 
possession of it as the other, but, if a cotenant of a 
chattel destroys it, an action of trespass will lie. 

As a general rule one tenant in common of a 
chattel cannot maintain an action of trespass against 
another,5 4 since one cotenant has as much right to 
the possession of it as the other.^S Qne tenant in 


37. W.Va.—Bodkin v. Arnold, 35 S.E. 
980, 48 W.Va. 108. 

38. W.Va.—Bodkin v, Arnold, supra. 

62 C.J. p 623 note 48- 

39. W.Va.—Bodkin v. Arnold, supra. 

40. W.Va.—^Bodkin v. Arnold, supra. 

41. W.Va.—Bodkin v. Arnold, supra. 

42. Vt.—Kane v. Garfield, 13 A. 800, 
60 Vt. 79—^Walt v. Richardson, 38 
Vt. 190, 78 Ani.l>. 622. 

Higrht to maintain action of trespass 
on case for waste see Infra 8 101 
h. 


43. Vt.—Wait v. Richardson, supra. 

44. Ala—Clark v. Whitfield, 119 So. 
631, 218 Ala 693. 

62 C.J. p 623 note 66. 

45. W.Va—Cecil v. Clark, 85 S.B. 
11, 47 W.Va. 402, 81 Am.S R. 802. 

46. Pa—Bush V. Gamble, 17 A. 866, 
127 Pa 43. 

62 C.J. P 524 note 67. 

47. Me.—Hall v. Hall, 91 A, 949, 112 
Me. 234. 

62 C.J. p 524 note 58. 

48. Me.’—Maxwell v. Maxwell, 31 
Me. 184, 50 Am.I)’. 657. 
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49. Me.—Hubbard v. Hubbard, 15 
!Me. 198. 

62 C. j. p 624 note 60. 

50. Me.—Maxwell v. Maxwell, 31 
Me. 184, 50 Am,D. 667. 

51. Me.—Maxwell v. Maxwell, supra. 

52. Me.—Hall v. Hall, 91 A. 949, 112 
Me, 234. 

53. Me,—^Ha41 v. Hall, supra 

54. N.T.—Fobes v. Shattuck, 22 
Barb. 568. 

65. N.C.—Lucas V. Wasson, 14 N.C. 
398, 24 Am.I>. 266. 



86 C. J* S# 

common cannot maintain an action of trespass 
against his cotenant, for the thing held in com¬ 
mon, merely for taking and holding it,or as 
long as the chattel is in the actual possession of 
the other cotenant.S'^ The action does not lie for 
a mere injury done to the property,5S t)ut may be 
maintained only where one of the cotenants has 
destroyed the property,or converted it to its own 
use.60 i£^ however, a cotenant of a chattel destroys 
it, an action of trespass will lie,^! and it has been 
held that a sale of the entire chattel by one cotenant 
without the consent of the other is a destruction of 
it within this rule.®^ 

§ 101. Trespass on the Case 

a. In general 

b. For waste 

a. In General 

A tenant in common may, In some circumstances, 
avail himself of the remedy of an action on the case 
against his cotenants, as where a statute authorizes 
maintenance of an action against a cotenant for use 
and occupation. 

Where a statute provides that a tenant in com¬ 
mon may maintain an action for use and occupation 
against his cotenant, an action on the case may be 
maintained by one tenant in common against another 
for use and occupation.®^ Also, in jurisdictions 
which have adopted the Statute of Anne, authorizing 
an action of account between cotenants, an action on 
the case in the nature of account may be maintained 
by one tenant in common against another for his 
moiety of the proceeds of a sale of the common 
property.®^ An action on the case has been hold a 
proper remedy where one of the cotenants has de¬ 
stroyed trees or houses on the common property,®^ 
or has, by his negligence, permitted the common 
property to be destroyed,®® or has diverted water 
from a mill held in common for separate purposes 


TENANCY IN COMMON §§ 100-101 

of his own,®*^ or permanently obstructs the use by 
his cotenant, of a basin owned in common, by the 
erection of a pier,®^ or has tortiously destroyed the 
subject matter of the cotenancy by obtaining pos¬ 
session thereof and claiming it as his separate prop¬ 
erty.®® An action on the case is also the proper 
form of remedy in favor of one cotenant against 
another to recover damages for injuries to the 
crops in their joint possession by animals which the 
latter allowed to run at large and, if one tenant 
in common of land on which a mill is situated, 
erects a dam below, on the same stream, on his 
several estates, and thereby flows the common prop¬ 
erty, to the injury of his cotenant, the latter may 
maintain an action on the case against him.'^l 

b. For Waste 

Both in the absence of statute and under statutes 
providing for this form of action, an action on the case 
in the nature of waste is a proper form of remedy In 
favor of one cotenant against another who has commit¬ 
ted waste, although not amounting to a total destruc¬ 
tion of the common property. 

It has very generally been held both in the absence 
of statute'^2 and under statutes providing for this 
form of action*^® that an action on the case in the 
nature of waste is a proper form of remedy in favor 
of one cotenant against another who has committed 
waste, although not amounting to a total destruction 
of the common property.*^^ In one jurisdiction, 
where this remedy is expressly provided for by stat¬ 
ute, it has been said that it was given as an ad¬ 
ditional remedy to an action or account which is an 
unwieldy one.'^® The statutory form of action, how¬ 
ever, is confined to cases where there is a permanent 
injury done to the property held in common.'^® In 
this form of action tenants who commit waste are 
liable to each other jointly or severally for the 
damages.'^'^ Payment to one cotenant for waste 
committed is a good defense to an action by the 
other tenants in common for such waste.'^® 


56. N.T.—^Fobes v. Shattuck, 22 
Barb. 668. 

57. Minn —^Strong v. Colter, 13 

Minn. 82. 

€2 C.J. p 624 note 68. 

SB. Pa.—Trout v. Kennedy, 47 Pa. 
887. 

S.C.—Gibson v. Vaughn, 18 S.C L 389, 
23 Am T>. 143. 

56. Minn.^—fStrong v. Colter, 13 

Minn. 82. 

62 C.J, p 624 note 70. 

60. Minn.—Strong v. Colter, supra. 

61. N.O.—Ijuoas V. Wasson, 14 IT.C. 
398, 24 Am.B. 266. 

Wis.—^Warren v.^ Aller, 1 Pinn. 479, 
44 Am.I>. 406. 

W2s.—^Warren v. Aller, supra. 

62' C.J. p 524 note 7A 


63. Bel.—In re Journey's Estate, 44 
A. 795, 7 Bel.Ch. 1. 

64. Mass—^Jones v. Harraden, 9 
Mass. 640 note. 

65. N.C—Anders v. Meredith, 20 NT. 
C. 199, 34 AmB. 376. 

66. N.H.—Chesley v. Thompson, 3 
NTH. 9, 14 AmB. 324. 

62 C.J. p 526 note 78. 

67. Me.—^Pillsbury v. Moore, 44 Me. 

164, 69 Am.B. 91—Blanchard v. 

Baker, 8 Me. 253, 23 AmB. 604. 

68. Nr.y.—Beach v. Child, 13 Wend. 
343, affirmed 22 Wend. 668, 

69. Ala.—^Arthur v. Gayle, 88 Ala. 
259. 

62 C.J. p 525 note 81. 

70. Ala.—-McGehee ▼. Peterson, 57 

Ala, 333. ' . 


71. N.H.—Odlome v. Lyford, 9 N.H 
602, 32 Am.B. 887. 

62 C J. p 625 note 83. 

72. N.C.—Jones v. McBee, 22 S E.2d 
226, 222 N.C. 153. 

62 C.J. p 626 note 84. 

73. Mich.—Hennes v. Charles Heb- 
ard & Sons, 135 N.W. 1073, 169 
Mich. 670. 

62 C.J. p 626 note 8'5. 

74. Vt.—McLellan v, Jenness, 43 Vt. 

^ 183, 5 Am.R. 270. 

75. N.C.—Smith v. Sharpe, 44 N.C. 
91, 69 Am.B. 574. 

76- N.C.—Smith v. Sharpe, supra, 

77. N.C.—Smith v. Sharpe, supra. 

78. Ind.—Grossman v. Lauber, 29 
Ind. 618. 
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§ 102 TENANCY IN COMMON 

§ 102. Trespass to Try Title 

In some Jurisdictions an action of trespass to try 
title may be maintained by a tenant In common against 
his cotenant, who has ousted him from possession, to 
establish title and to recover possession. 

In some jurisdictions an action of trespass to try 
title may be maintained by a tenant in common 
against his cotenant, who has ousted him from pos¬ 
session, to establish title and to recover possessions^ 
Nevertheless, as is the case in ejectment between 
cotenants, discussed supra § 92, this action lies only 
where there has been an actual ouster,®^ and the 
action cannot be maintained by one who has never 
been in possession.^^ Where several tenants in com¬ 
mon sue other tenants in common in trespass to try 
title to recover their interest in land, the rights of 
the various parties plaintiff are several, not joint.^^ 

Parties. In an action of trespass to try title be¬ 
tween tenants in common, all cotenants desiring the 
benefit of a recovery must be made parties.One 
tenant in common alone may maintain such an ac¬ 
tion against other cotenants,and cotenants not 
joined in the suit are necessary,but not indispen- 
sable,8« parties to the action. An action by one ten¬ 
ant in common against other cotenants is not a class 
suit and may not be so maintained.^'^ 

Evidence, Occupancy by a cotenant will be pre¬ 
sumed to be in recognition of the common title, un¬ 
less notice of adverse claim is brought home to the 
other cotenant and, as in actions of ejectment, 
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discussed supra § 92, the burden is ordinarily on 
plaintiff to establish an ouster,89 although such 
proof is dispensed with where defendant’s pleadings 
show that he recognized no right of common owner¬ 
ship, since this is equivalent to ouster.^® 

Trial. As in other civil actions, in an action of 
trespass to try title between tenants in common 
questions of fact should be submitted to the jury 
where the evidence so warrants.^i Thus, the ques¬ 
tion as to whether an alleged partition had been 
made and land accepted under the purported parti¬ 
tion has been held properly submitted to the jury.92 
General rules governing instructions in civil actions 
apply in actions of this character.^^ 

Judgment and relief awarded. An action of this 
character to recover an interest in land does not 
draw the realty into the custody of the court,and 
there is no res to be administered or disposed of by 
orders of court.^5 Plaintiff, if successful, is not en¬ 
titled to recover the entire tract,^6 but only such in¬ 
terest as he owns therein.®*^ So, plaintiff is entitled 
to judgment admitting him to possession with de¬ 
fendant,^ ^ and not to a judgment evicting defend¬ 
ant^^ Although a tenant in common sues in tres¬ 
pass to try title to recover the entire tract, he may 
nevertheless recover any part of it to which he 
proves title.i Where there are several plaintiffs, 
failure of some of them to establish an interest in 
the land does not affect the rights of those plain¬ 
tiffs who are successful or prevent them from ob- 


79. Tex.—St. Louis, etc., R. Co. v. 

Prather, 12 S.W. 969, 76 Tex. 53. 

62 C. J. p 525 note 93. 

80- S.C.—Taylor v. Stockdale, 14 S. 
C.L,. 302. 
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81- tS.C.—Harvin v. Hodg-e, 23 S.C.L. 
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82. U.(S'.—Glover v. McFaddin, t>.C. 
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App., 141 S.W. 842. 
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Tex., 99 F.Supp. 385, affirmed, C.A., 
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97. U.S.—Glover v. McFaddin, D.C. 
Tex., 99 F.Supp. 385, affirmed, CA.., 
206 F.2d 1. 

Tex,—^Bruni v. Vidaurri, 166 8.W.Z4 
81, 140 Tex. 188—Repuhlio Nat 
Bank of Dallas v. Collina 01v.App., 
254 B.W.2d 406, aOtened, Sup., Col¬ 
lins V. JEtepuhlic Nat Bank of I>al- 
las, 26$ S.W.2d v. 

Adam^ Civ-App., 219 S.W.2<| 189, 
aa&rmed 21f S.W-2d 699, 147 Tex 
882 . 

62 C, J. p i26 note f. 
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BefeadaiLts held not trespassers 
Defendant owners of a one-seventh 
interest inherited by an heir of a 
claimant who matured title by ad¬ 
verse possession were not trespassers 
as against plaintifEs in trespass to 
try title, who also claimed to own a 
one-seventh interest as the heirs of 
another heir of such claifna-ut, since 
defendants were at most cotenants 
with the claimant's heirs.—^W. T, 
Carter & Bro. v. Wells, 106 S.W.2d 
1060, ISO Tex 189, 116 A.L.R. 1293. 
1- Tex—^Zimplemau v. Power, 86 S. 

W. 69, 38 TexCiv.App. 263, 

Pailxure to maka tender 

In trespass to try title, where 
plaintiff failed to tender defendants 
any portion of the purchase price 
paid by them and their predecessors 
for the deed which plaintiff asserted 
inured to the benefit of plalntlfTs 
predecessor as m ootenant, plaintiff 
was not entitled to recover ^e title 
tims aouuired by defendants,—Souths 
em Lumber Co, v. Kirby Lumber 
Corp., TexQiv«App^ 3L84 
error refused- j * w 
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taining judgment for all in whom ownership in 
common is shown.^ If only one tenant in common 
sues, the judgment or -decree should not harm or 
bind any cotenants not parties to the action.^ 

In an action of trespass to try title and in the 
alternative for contribution to recover defendant’s 
portion of expense incurred by plaintiff in filling 
a lot and raising its level, if it should be decided 
that defendant owned any interest in the lot, plain¬ 
tiff cannot recover defendant’s share of the cost for 
filling a street adjacent to the property where it was 
not alleged that he had incurred any expense in 
filling the street or that it was necessary to do 
so for the benefit of the property.^ In actions of 
this character, if plaintiff is successful, he may re¬ 
cover his share of the value of the timber cut on 
the land and sold by defendant.^ Where a tenant in 
common denies the right of his cotenant, pleading 
limitation against the latter’s suit to recover the 
land, he is liable for rents and cannot complain that 
they are set off against his claim for improvements 
on recovery.^ 

§ 103, Trover 

a. Right to maintain action in general 

b. Acts rendering future enjoyment by 

cotenant impossible 

c. Sale of property or conversion of 

proceeds of sale 

d. Destruction of property; waste 

e. Divisibility of property as affecting 

right to maintain action 

f. Procedure 


TENANCY IN COMMON §§ 102-103 

a. Right to Maintaiii Action in General 

Generally, one cotenant cannot maintain an action 
of trover against another merely because his cotenant 
has exclusive possession of the chattel owned in com¬ 
mon, and refuses to surrender possession, or to permit 
the other to participate in the possession or use thereof. 

It has frequently been stated as a general rule 
that one cotenant cannot maintain an action of 
trover against another to recover the value of his 
interest,7 and, except as it may be authorized by 
statute,^ an action of trover does not lie in favor 
of a tenant in common merely because his cotenant 
has exclusive possession of the chattel owned in 
common,^ and refuses to surrender possession,^^ or 
to permit the other to participate in the possession 
or use thereof,^^ and this is true, although he may 
have dispossessed his cotenant^^ force.^^ The 
proper remedy in these circumstances, it has been 
said, is to have partition.^^ The reason usually as¬ 
signed is that each cotenant has an equal right to 
the possession of the chattel,^^ and that in con¬ 
templation of law the possession of one is the 
possession of all and ordinarily a tenant in com¬ 
mon cannot maintain trover against his cotenant for 
a chattel still in the possession of his cotenant.^'^ 

In some circumstances, however, one tenant in 
common can sue another as though he were a 
stranger for a conversion of the property, and re¬ 
cover for his interest or his share of the money 
received.^^ In order to authorize this action it is 
essential that there should be a destruction of the 
property,or a sale thereof,^® or that one cotenant 
has so disposed of the chattel held in common as 
entirely to exclude the cotenant from the enjoy¬ 
ment of his right and interest therein.^l In any 


2. Tex.—Henyan v. Trevino, Civ, 
App., 137 S.W. 458. 

3. XJ.S.—Glover v. McPaddin, O.C. 
Tex., 99 P.Supp. 385, affirmed, C.A., 
20-5 F.2d 1. 

4. Tex—Stephenson v. Luttrell, 179 
•S-W". 260, 107 Tex. 320. 

5. Tex.—Collier v, Wm. Cameron & 
Co., 117 S.W. 915, 65 Tex.CivA.pp 
163. 

6. Tex.—Autry v. Reasor, 108 SW. 
1162, 113 S.W. 748, 102 Tex. 123. 

62 C.jr. p 526 note 14. 

7. Ga.—Adams y. PaJKord, 64 S.B.2d 
329, 79 GaApp. 477. 

Pa.—^Stitt t. Felton, 7 A2d 371, 136 
Fa.lSuper. 338. 

62 C.X p 626 note 15, 

8. Colo.—Meador v. Cullison, 120 P. 
145, 52 Colo. 172. 

62 C J. p 626 note 16. 

9. NT.Y.—^Moskowltz v. Col^eB, 23f JN*. 
T>S. 162, 158 Misa 489. ' 

N.C.—Bullmaii V. Edney, .61 8tm2d 
338, 232 N-.C, 465. 


la N.C.—^Bullman v. Edney, supra. 
62 C.J. p 627 note 18. 

11- Mo.—Merrill v. Mason, 141 S.W. 

464, 159 MO App. 605. 

62 C.J. p 527 note 19. 

12. N.Y,—Tyler v. Taylor, 8 Barb. 
585. 

62 C.J. p 627 note 20. 

13- N.C.—Thompson v. Sllverthome, 
64 S.B 782, 142 NT.C 12, 115 Am. 
S.R. 727—^Lucas v. Wasson, 14 N.C. 
898, 24 Afn.D. 266. 

14. N.'C.—^Thompson v. Silverthorne, 
64 S.a 782, 142 N.C. 12, 116 Am.S. 
B. 727. 

Tenn.—Cheek v. Wheatley, 3 Sneed 
484 . 

15- N.T.—Moskowitz v. Cohem 28,8 
, N.T.S. 162, 158 Misc, 489. 

62 C.J. p 527 note 23. 

le, N.Y.—Mo^owitz y/iiCWeP* su¬ 
pra, 

Pa.—Stitt V. Felton, 7 A2d 371, If,6 
; Pa. Super. 338^ 

: §2 C.J. p 627 note 2^ ^ ^ 

' W , 


17. Ala.—Moore v. Walker, 26 So-. 
984, 124 Ala. 199. 

62 C.J. p 627 note 25. 

18. Ala,—Gore v. Gore, 34 ISo.2d 680,. 
260 Ala. 417. 

19. N.D.—^Johnson v. Johnson, 164 
N.W. 827, 38 N.I>. 188, L.R.A.1918B 
602. 

62 C.J, p 527 note 26. 

20- AJa.—^Moore v. Walker, 26 So- 
984, 124 Ala. 199. 

62 C.J. P 527 note 27. 

21. N.C.—^Bullman v, Edney, 61 S.B. 

2d 33^, 232 N.C. 465. 

62 C.J. p 527 note 28. 

Inteirest not denied 

Am action in the nature of trover 
, will not lie against a vendee of an 
(interest of one cotenant who does 
not deny the interest of the other co- 
tenants, since the parties have thus 
become tenants in common of the 
I property.—Stitt v. Felton, 7 A 2d 371* 
!136 Pa.Super. 338. 
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ivent, a mere intent to convert gives no right of 
iction; there must be an act of conversion, in 
:ontradistinction to evidence tending to show con- 

.T-ersion.^S 

Rents received from third person. An action for 
1 share in the proceeds of rented land, which is 
based on the theory of conversion, will not lie on 
3ehalf of several cotenants against another coten- 
mt, who was in the uninterrupted possession of the 
land, and who rented it to a third person, where 
the possession of the cotenant Sought to be held 
liable was without any protest on the part of plain¬ 
tiffs, and there was no attempt by him in any way 
to oust plaintiffs, and plaintiffs at no time prior to 
the demand for their share of the rental set up 
any claim to share in the possession.^^ 

b. Acts Rendering Future Enjoyment by Coten¬ 
ant Impossible 

A tenant in common may maintain an action of 
trover, or of tort In the nature of trover, against a co- 
tenant who has so appropriated the common property 
to his own use as to render any future enjoyment of 
the property by his cotenant impossible, as where he 
holds exclusive possession under claim of sole owner¬ 
ship, or removes or carries away the property disabling 
his cotenant from having the use or benefit of it. 

When a tenant in common of chattels has so ap¬ 
propriated them to his own use as to render any fu¬ 
ture enjoyment of them by his -cotenant impossible, 
he has so converted them to his own use that an 
action of trover, or of tort in the nature of trover, 
may be maintained by his cotenant against 

ExcliAsive possession under claim of sole owner¬ 
ship, While there are some decisions in which a 
contrary conclusion has been reached,it is gen¬ 
erally held that an action of trover may be main¬ 
tained by one cotenant against another having ex¬ 
clusive possession of the property owned in com¬ 
mon, who refuses plaintiff's demand to be admitted 
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to his right as a cotenant, claiming the entire own¬ 
ership of the property.26 So, where a tenant in 
common takes personal property against his coten¬ 
ant’s protest, claiming it as his own, it has been 
held that his cotenant may sue for conversion.27 

Removing or carrying away property. The mere 
removal and carrying away of chattels owned in 
common by one of the tenants in common are not 
such a conversion as will authorize an action of tro¬ 
ver by a cotenant^^ On the other hand, if there 
is such a carrying away of the property by one 
tenant in common as will disable the other from 
having the lawful use or benefit of it, the latter 
may maintain an action of trover.^® It has also 
been held that a tenant in common of a farm be¬ 
comes the absolute owner of the crops grown and 
severed by him while peaceably in possession of the 
land whereon they grew, with the acquiescence 
of his cotenants, and may maintain trover against 
them for crops carried away by them, without his 
consent, after he had severed them from the soil.^® 

c. Sale of Property or Conversion of Proceeds 
of Sale 

Where one cotenant Ignores arid denies the rights 
of his cotenant by selling as his own the entire prop¬ 
erty In a chattel owned by them in common, there is 
a conversion for which his cotenant may maintain 
trover; and a refusal by a cotenant to pay to another 
his part of the proceeds of a sale of the Joint property 
may also constitute an actionable conversion. 

According to the great weight of authority where 
one cotenant ignores and denies the rights of his 
cotenant by selling as his own the entire property 
in a chattel owned by them in common, there is 
a conversion for which his cotenant may maintain 
trover.^^ This, it has been said, is in such total 
violation of the proprietary rights of his cotenants 
as severs the cotenancy,^2 and is equivalent in its 


22. Ala.—^Wilson v. RatclifC, 80 So. 
623, 16 AlaApp. 623. 

23. N.B.—Johnson v. Johnson, 164 
N.W. 327, 38 ND. 138, UR,.A.1918B 
602. 

24. K.C.—^Bullman v. Edney, 61 SB. 
2d 3'38, 232 NT.C. 465. 

N.I>.—Hochstetler v. Graber, 48 N-W. 
* 2d 16, 78 N.D. 90. 

Tex.—^Priemel v. Oouch, Civ App., 
189 S.W.2d 764, refused for want of 
merit. 

62 G.J. p 528 note 30. 

Bepudiatlott of ootenaiLt’s rigHt 

Where one tenant in common hav¬ 
ing p-hysical custody of personalty 
expressly repudiates any right of his 
cotenant to possession or use of prop¬ 
erty and declares himself sole and 
absolute owner depriving* his coten¬ 


ant of beneficial enjoyment, his hos¬ 
tile conduct talces on attributes of 
conversion, and action for conversion 
may lie.—Moskowitz v. Cohen, 286 
N.T S. 1-52, 158 Misc. 489. 

25. N’.Y.—Gilbert v. Dickerson, 7 
Wend. 449, 22 Am D. 692. 

62 C.J. p 531 note 65. 

26. Ga.— Corpus Juris quoted in 
Jett V. Securities Inv. Co., 23 S.B.2d 
266, 269. 68 Ga.App. 454. 

62 C.J. p 631 note 56. 

27. Ga.— Corpus Juris quoted in 
Jett v. Securities Inv. Co., 23 S.E. 
2d 265, 269. 68 Ga.App. 454. 

NT.C.—^Waller v. Bowling, 12 S.E. 990, 
108 NT.C. 289. 

28. Vt—^Deavitt v. Ring, 60 A 1066, 
73 Vt. 298. 

62 C.J. p 630 note 48. 
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29. NT.C.—^Lucas v. Wasson, 14 N.C. 
398, 24 Am.D. 266. 

62 C.J. p 630 note 60. 

30. N.Y.—Le Barron v. House, 25 NT- 
B. 263, 122 NT.Y. 163. 

31. Mass.—Weld v. Oliver, 21 Pick. 
569. 

62 O.J. p 628 note 31. 

Bights under land contract 
Vendor under land contract could 
sue purchasers or any person to 
whom they attempted to sell crops 
owned In common to recover vendor’s 
share of crops or value thereof, and 
was not limited to action for dam¬ 
ages.—Federal Land Bank of Spo¬ 
kane V. McCloud, 20 P,2d 201, 62 Ida¬ 
ho 694. 

32i. Minp.--Shepard v. Pettit, 14 If. 
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effects to a loss or destruction of the property it- 
sel£.S3 In some decisions, however, it has been ei¬ 
ther held or stated without qualification that a ten¬ 
ant in common of a chattel cannot maintain tro¬ 
ver against his cotenant for a sale of a chattel 
owned in common.34 These decisions proceed on 
the theory that nothing short of an actual destruc¬ 
tion of the property will amount to a conversion,^5 
and that a sale does not amount to such a destruc¬ 
tion of the property,36 because the sale merely 
makes the purchaser cotenant with the other own¬ 
er, and does not pass his title.^'^ It has also been 
held that a sale of a chattel by one tenant in com¬ 
mon to a citizen of the state is not equivalent to 
destruction and does not amount to a conversion,^^ 
but, if a tenant in common takes the property out 
of the state to parts unknown and sells it, this 
amounts to a destruction of the property authoriz¬ 
ing an action of trover.39 

In any event, a sale of the whole property by 
the cotenant does not necessarily amount to a con¬ 
version of it; it must be a sale which ignores the 
rights of the cotenant and which is made in op¬ 
position to his claim.'^® Obviously there is no con¬ 
version and no right to maintain an action of tro¬ 
ver where the tenant in common making the sale 
was duly authorized to do so by his cotenant.*^^ 
In order to authorize an action of trover for con¬ 
version it must appear, not only that defendant 
assumed to sell, but that he actually did sell, his 
cotenants' share; there must be an actual com¬ 
pleted sale, or something equivalent to it, or as effi¬ 
cacious as that would be to show actual appropri- 

ation.‘^2 

Conversion of proceeds of sale of property, A 
refusal by a coowner to pay to another his part of 
the proceeds of the sale of the joint property may 


constitute a conversion of the proceeds to the ex¬ 
tent of the coowner's interest.^^ Although a sale 
by one tenant in common of a chattel owned in 
common may not amount to a conversion because 
it does not ignore his cotenant’s rights, an action 
of trover will nevertheless lie where the tenant 
making the sale refuses on demand to account for 
his cotenant's share of the proceeds.^^ 

d. Destruction of Property; Waste 

Where one tenant in common destroys the common 
property, or commits waste thereon, he may be liable 
therefor in an action of trover. 

It has been uniformly held that, where one ten¬ 
ant in common destroys the common property, there 
is a conversion thereof for which trover will lie.^^ 
The other cotenant is entitled to maintain this form 
of action to recover such damages as will compen¬ 
sate him for his share or proportion of the pro*p- 
erty destroyed.^® 

Waste, Under some statutes one tenant in com¬ 
mon may bring trover against his cotenant who takes 
away, destroys, lessens in value, or otherwise in¬ 
jures the common property,^'^ Independently of 
statute, it has been held that, where one cotenant 
is guilty of waste in cutting and selling trees on 
the common property, as his own, without the con¬ 
sent of his cotenant,48 or in cutting, removing, and 
manufacturing into lumber of trees on such prop¬ 
erty without the consent of his cotenant,^^ he is 
liable therefor in an action of trover. Since such 
an action is not one under a statute authorizing one 
cotenant to bring an action in the nature of as¬ 
sumpsit against a cotenant ‘‘for receiving more than 
his just proportion of the rents and profits,” it is 
not necessary for plaintiff to show that defendant 
cut more than his proportionate share of the trees.^f> 


W. 611, 30 Minn. 119—Person v. 
Wilson, 26 Minn. 189. 

33. Ala.—^Perminter v. Kelly, 18 Ala. 
716, 54 Am.I>. 177. 

62 C.J. p 629 note 33. 

34. Vt.—^Lewis V- Clark, 8 A. 168, 
69 Vt. 363. 

62 C.J. p 629 note 84. 

35. Ky.—^Bell v. Layman, 1 T.B.Mon. 
39, 15 Am.D. 83. 

Vt.—Hurd V. Darling:, 14 Vt 214. 

35. Pa,—^Trout V. Kennedy, 47 Pa. 
387. 

62 C.J. p 629 note 36. 

37. Vt.—^Sanborn v. Morrill, 16 Vt 
700, 40 Am.D. 701. 

38. H.C,—^Pitt V. petway, 34 H.C. 69. 
39- H.C.—Pitt V. Petway, supra. 


40. N.T.—Brown v. Burnap, 45 N.Y. 
S. 149, 17 App.Div. 129. 

62 C.J. p 629 note 40. 

41. Cal.—^Hewlett v. Owens, 61 Cal. 
670. 

42. Me.—^Estey v, Boardman, 61 Me. 
596. 

62 C.J. p 629 note 42. 

43. Ala.—^Howton v. Mathias, 73 So. 
92, 197 Ala. 467. 

iq-.y.-.-Warner v. Cecil, 146 N.T.S. 902, 
8,4 Misc. 21. 

44. N.Y.—^Warner v. Cecil, supra. 

45. Pa.—Stitt V. Felton, 7 A.2d 371, 
136 Pa.Super. 338. 

62 C.J. p 629 note 46. 

4 ^ —Winner v. Penniman, 36 

1 Md. 163, 6 Ain.B. 336- 

Sll 


47. Ill.—Murray v. Haverty, 70 Ill. 
318. 

48. Minn.—Shepard v. Pettit, 14 N. 
W. 611, 30 Minn. 113. 

Waiver of rlgrht of action 

Where tenants in common had fail¬ 
ed to redeem lands from tax sale, 
any right of action they might have 
had for conversion of timber by 
drainage district which had pur¬ 
chased the interest of one cotenant 
after tax sale hut before expiration 
of redemption period, was waived.— 
Eden Drainage Dist. of Yazoo Coun¬ 
ty V. Swalm, 64 So.2d 647, 212 Miss. 
386, suggestion of error overruled 55 
So.2d 439, 212 Miss. 386. 

49. Mich.—Clow v. Plummer, 48 
W. 796, 86 Mich. 550. 

50. Minn.—Shepard v. Pettit, 14 N. 
1 W. 611, 30 Minn. 113. 
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e. Divisibility of Property as Affecting Right 
to Maintain Action 

The general principles governing the right of a 
tenant in common, m some circumstances, to maintain 
an action of trover against his cotenant have no appli¬ 
cation where the right exists in the respective tenants 
in common to take or demand their respective shares 
of the common personal property, because it is alike in 
quality and value and readily divisible by tale, measure¬ 
ment, or weight. 

Althougb, by some authorities, apparently no dis¬ 
tinction is made between chattels which are readily 
divisible or severable in their nature and those 
which are not, in determining the right of a ten¬ 
ant in common to maintain an action of trover 
against his cotenant,^! it is ordinarily recognized 
that the general principles discussed supra subdi¬ 
vision a of this section governing the right of a ten¬ 
ant in common to maintain an action of trover 
against his cotenant have no application where the 
right exists in the respective tenants in common 
to take or demand their respective shares of the 
common personal property, because it is alike in 
quality and value and readily divisible by tale, meas¬ 
urement, or weight.52 Each tenant in common of 
this species of property is entitled to take his por¬ 
tion of the common bulk at will53 without the con¬ 
sent of his cotenant if he does not take more 
than his share his cotenant has no cause of action^® 
and, if his cotenant, being in possession, refuses to 
permit him to do so, he may maintain an action of 
trover against him for the value of his share.^® 

Agreement for division. Where there is an 
agreement between tenants in common to divide sev¬ 
erable property in pursuance of which the portion 
of one cotenant is allotted to him, he may, on de¬ 
mand and refusal to deliver it, maintain an action 
for the conversion thereof against his former co- 
tenant having the property in his possession, al¬ 
though such portion was never in fact separated 
from the residue.®*^ Where tenants in common 
agree to divide the joint property, one of the co- 
tenants may maintain an action of trover against 


the other who appropriates the property altogether 
to his own exclusive use under a claim of exclu¬ 
sive right and under circumstances which render 
a division and delivery in the manner agreed on 
practically impossible.^^ 

f. Procedure 

Generally, no demand is necessary before the bring¬ 
ing of an action by one tenant in common against an¬ 
other for the conversion of a chattel owned by them in 
common. In such an action, the piaintiff can recover 
the value of his interest only. 

In general no demand is necessary before the 
bringing of an action by one cotenant in common 
against another for the conversion of a chattel 
owned by them in common.^^ No demand is neces¬ 
sary where one cotenant has, without the assent 
of the other, destroyed the property or rendered it 
useless by use,^<^ where one cotenant takes posses¬ 
sion of the property without consent of the other 
and assumes exclusive dominion over it, denying 
the right of his ootenant to participate in the pos¬ 
session of it,®i or where one cotenant was pres¬ 
ent when the other cotenant removed the chattel 
and forbade him from doing so.®^ 

Limitations. Actions of trover by one cotenant 
against another must be brought within the period 
of limitation prescribed for ''actions for the deten¬ 
tion or conversion of personal property.”^3 

Defenses. Where a tenant in common ratifies 
an unauthorized sale of the common property by 
his cotenant, the ratification does not preclude him 
from recovery for the wrongful conversion of the 
proceeds.®^ In an action of trover for waste con¬ 
sisting in cutting timber, it is not a defense that 
the timber was liable to destruction by fire,®^ or 
that defendant, at the time of the commencement 
of the action, still had in his possession some of 
the lumber manufactured from trees wrongfully 
taken from the land. 3 6 

Parties. In an action by a tenant in common 
against his cotenant having possession of the prop- 


si. NT.C.—Powell T. Hill, 64 N.C. 
169. 

62 O.J. p 631 note 62. 

S2- N.H.—^Plckeringr v. Moore, 32 A. 
828, 67 N.H. 533, 536. 68 Am.S.R. 
696, 31 L.R.A. 698. 

82 C.X p,631 note 64. 

63. Ky.—I>lckey v. Spears, 36 S.'W. 
2d 341, 237 Ky. 684. 

62 C.J. p 531 note 65. 

64. NT.T.—Gates v. Bowers, 61 K.B. 
993, 169 NT.T. 14, 88 Am.S.R. 530. 

65. Ky.—Dickey v. Spears, 36 S.W.2d 

341, 237 Ky. 684. , 


53. K.H.—Pickering: v. Moore, 82 
828, 67 NT.H. 633, 68 Am.S.R. 696, 
81 L.R.A. 698. 

62 C.J. p 631 note 68. 

57. Ga.— Ck>rpti8 iTtixls quoted in 
Hemplilll v. Hemphill, 7 S.B.2d 
762, 764, 62 Ga.App. 885. 

Isr.Y.—Lobdell v. Stowell, 51 N.Y. 
70. 

68. Mich.—Ripley v. Davis, 15 Mich. 
76, 90 AmJ>. 262. 

69. Ind.-—Blmel v. Boyd. 101 H.B. 
657, 53 In4.App, 310. 

30. —Guyther y- Pettilohn, ^ 

N.a 388„ 45 ^99- 

.512 


61. Ala.—Stamps v. Thomas, 62 So. 

814, 7 Ala,App. 622. 

63. K.C.—Waller v. Bowling, 12 S.B. 
990, 106 ISr.C. 289, 297. 12 D.R.A. 
261. 

62 C.X p 532 note 74. 

33. Ala.—Sullivan v. Lawler, 72 Ala. 
74. 

34.5 ISr.a-—Doyle v. Rush, 86 166, 

171 3Sr.a 10. 

es, Minn.—Shepard v. !Pettit, 14 N. 
W. 511, 30 Minn, 113. 

36. Mich."—CSIow V. Plumm^^, 48 

1 ^. m 650. . . 
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erty which is separable in respect of quantity and 
quality by weight and measure, for refusal to de¬ 
liver his share to plaintiff, plaintiff may sue in his 
own name without joining all the other cotenants.® 

Pleading and evidence. A complaint averring 
that plaintiff and another were entitled to equal 
shares in railroad bonds given as collateral to se¬ 
cure a note in favor of plaintiff^s testator, and that 
the other tenant assigned his share to defendant, 
who converted the bonds, is not insufficient; the 
general allegation of conversion is not inconsistent 
with the allegations that defendant was plaintiff’s 
cotenant, for one tenant may convert the property 
as against his cotenant by rendering the latter’s 
further enjoyment of it impossible or by refusing to 
put it to the use for which it was intended.®^ The 
general rules as to the weight and sufficiency of 
evidence apply.®^ 

Trial. Whether one cotenant disposed of the 
property held in common so as to exclude the rights 
of his cotenant therein is usually a question for 
the jury to determine from all the facts in the 
case.*^® 

Extent of recovery. In an action of trover by 
one cotenant against another, plaintiff can recover 
the value of his interest only.^i ^ tenant in com¬ 
mon who merely cut and appropriated more than his 
share of standing timber is liable to judgment only 
for the stumpage value of the timber and not the 
manufactured value of the excess, since he is not 
a trespasser.'^^ jn an action by one cotenant against 
the others for the value of oil produced and sold 
by the latter, while in the possession of the com¬ 
mon property, of which they had deprived the for¬ 
mer by wrongful means, defendants cannot set off 
the cost of producing the oil.'^® 

§ 104. Writ de Reparatione Facienda 

At common law a writ de reparatione facienda could 
be sued out before the making of repairs on common 
property, in which proceeding, on a proper showing of 


their necessity, an appropriate order or judgment was 
entered requiring them to be made at the expense of 
ali the tenants, each in his proper proportion. 

The remedy at common law against a cotenant 
for repairs to common property was not in assump¬ 
sit for expenses incurred, but by a writ de repara¬ 
tione facienda, sued out before the repairs were 
made, in which proceeding, on a proper showing of 
their necessity, an appropriate order or judgment 
was entered, requiring them to be made at the ex¬ 
pense of all the tenants, each in his proper propor¬ 
tion.*^^ At common law, if a house or mill owned 
by tenants in common fell into decay, and one was 
willing to make repairs and the other was not, 
the former could have his writ de reparatione fa¬ 
cienda against the other.*^® The writ did not lie 
except where property of this character fell into 
decay; one tenant in common had no remedy 
against the other to make inclosures or repairs for 
the safeguard of the wood or crop nor did it lie 
after repairs had been made on a house or mill.*^^ 
The effect of the writ was to bring before the court 
the question of the reasonableness of the repairs 
proposed, before the expenditures were incurred,*^® 
and seems to have been seldom resorted to, perhaps 
because a division of the common estate would 
usually be obtained where the owners were unable 
to agree as to the necessity or expediency of the 
repairs.*^^ It has been said to be doubtful wheth¬ 
er the common-law rule as applied to mills is in 
force, especially in view of local legislation.®® It 
has also been said that the ^'writ if ever used in 
this state at all, long since went out of use.”®^ 

§ 105. Writ of Estrepement 

Under statutes allowing it, a writ of estrepement 
will issue at the suit of one tenant against another to 
prevent the cutting and removal of timber without first 
obtaining the petitioner's consent. 

Under statutes allowing it, a writ of estrepement 
will issue at the suit of one tenant against another 
to prevent the cutting and removal of timber with¬ 
out first obtaining petitioner’s consent.®^ The writ 


67. ’N.T.—Stall V. Wilbur, 77 K.Y. 
158. 

68 . Ind.—Bimel v. Boyd, 101 N.E. 
657, 63 Ind-App. 810. 

69. Bvidence lield sufflcleiit 

To sustain a verdict awarding 
damages for oouversion by defend¬ 
ant of one haljf of the crops raised 
on the common property.—Pattison 
V. Pattison. P.2d 514. 207 Ofel. 
46. 

70. Ala*.—W Jl®oni "Vmi Ratdil^, 89 So. 
623i, 16 Ala.Appi 61.9, 

71. Gra.^ltoddy v, Cox, 29 Ga. 298, 

74 AimB.. y64. ^ 

62 C.J. p 632 note 82. , 4 ' 'U 
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72. Tex —^Kirby Lumber Co. v. Tem¬ 
ple Lumber Co., 83 S.W.2d 638, 125 
Tex. 284. 

73- Pa.—Foster v. Weaver, 12 A. 
313, 118 Pa. 42, 4 Am.S.R. 673. 

74. Vt.—Woodbury v. Stetson, 183 
A. 490, 108 Vt. 110. 

62 C.J. p 532 note 84, 

75. Mass.—Calvert v. Aldrich, 99 
Mass. 74, 96 Ami-IX 693. 

62 C.J. p 633 note 85. 

< ; 

76,, .MaM*-T^Carver v. Millar, 4 Mjass. 
669. ‘i 


77. Mass.—Calvert v. Aldrich, 99 
Mass. 74, 77, 96 N.D. 693. 

62 CX P 533 note 87. 

7 S. Mass.—Calvert v. Aldrich, su¬ 
pra. 

79. Mass.—Calvert v. Aldrich, su- 
' pra. 

86 . Mass.—Carver v. Miller, 4 Mass. 
569. 

81. Conn.—^Fowler ▼. Fowler, 60 

Conn. 266. 

812 .^ Paw—Hensal v. Wright, 10 Pa. 
Co. 416. 

^62)CJ. p 533 note 93. 
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will be so far dissolved on petition therefor as to 
allow the tenant who has cut the timber to remove 
it on giving security for the value thereof.^3 Where 
the evidence is conflicting- as to whether or not the 
timber was cut on lands owned jointly, the writ 
will remain so far absolute that no more timber 
shall be cut until the rights of the respective par¬ 
ties are ascertained or adjudicated.^^ 

§ 106. Procedure 

Where each tenant In common has a severable right 
of action against a cotenant, each may maintain a sep¬ 
arate suit against the cotenant, although there Is also 
such community of Interest as would enable them all 
to join in one suit. A tenant in common must act sea¬ 
sonably in pursuing his remedies against cotenants or 
his action may be barred by limitations or laches. 

Rules of procedure governing civil actions gen¬ 
erally apply in actions between tenants in com¬ 
mon,and these rules, in so far as applicable to 
particular actions between cotenants, are discussed 
supra §§ 76-105. Where each tenant in common 
has a severable right of action against a coten¬ 
ant, each may maintain a separate suit against the 
cotenant, although there is also such community 
of interest as would enable them all to join in one 
suit.S6 A tenant in common must act seasonably 


86 C.J.S. 

in pursuing his remedies against cotenants or his 
action may be barred by limitations or laches, 
but, where one of several tenants in common is in 
exclusive possession of land, the others are not 
chargeable with laches in pursuing their remedies 
against him unless they actually know that he is 
holding adversely to them.^S Plaintiff^s pleading 
must sufflciently state a cause of action for relief.s^ 
In the absence of a showing that one cotenant re¬ 
posed trust and confidence in others, there is no 
presumption that a transaction among cotenants 
with respect to the common property resulted from 
fraud and undue influence.^® General rules apply 
as to burden of proof,^^ as to the weight and suffi¬ 
ciency of the evidence,^^ and as to questions of 
law and fact.^^ 

§ 107. Amount Recoverable 

In an action by a tenant in common against his co- 
tenants, the plaintiff's recovery is limited by the ex¬ 
tent of the defendant's liability under the form of ac¬ 
tion employed. 

In an action by a tenant in common against his 
cotenants, plaintiff’s recovery is limited by the 
extent of defendant’s liability under the form of 


83. Pa.—^Hensal v. Wng'ht, supra. 

84. Pa.—Hensal v. Wrig-ht, supra. 

86. Ga.—Thigpen v. Aldred, 165 S. 
E3. 27, 175 Ga. 120. 

Me.—^Hultzen v. Witham, 78 A.2d 342, 
146 Me. 118. 

Tex.—Smart v. American Bank & 
Trust Co., Civ.App., 70 S.W.2d 299, 
error dismissed. 

86. Ala.—Ruffin v. Crowell, 46 So. 
2d 218, 253 Ala. 653. 

87. B-C.—Jackson v. Young, 120 F, 
2d 732, 74 App.D.C. 165. 

Idaho.—Chapin v. Stewart, 230 P.2d 
998, 71 Idaho 306. 

ActloxL held not barred 

Action by heirs against coheir, to 
whom management of inherited prop¬ 
erty had been entrusted, based on co¬ 
heir's alleged fraud, was not barred 
by laches, where nothing appeared 
to show any delay on part of heirs 
in bringing their action which would 
render ascertainment of truth more 
difficult.—^Brown v. Brown, 75 S.B. 
2d 13, 209 Ga. 620. 

88. B.C.—Major v. Shaver, 187 F.2d 
211, 88 U.S-App.D.C. 148. 

W.Va.—^Reed v. Bachman, 57 S.B. 

769, 61 W.Va. 452. 

Ao-knaJ notice held shown 

Heirs of one of two tenants in 
common had actual notice of adverse 
claim of ootenant to sole ownership, 
where surviving cotenant forwarded 
quitclaim deed to heirs for them to 


sign, and deed recited that deceased 
cotenant had quitclaimed all his right 
to surviving cotenant, but that such 
deed had been lost or destroyed with¬ 
out being recorded, with respect to 
whether heirs and their privies were 
barred by laches from asserting an 
interest in the land.—Steele v. Jack- 
son, 110 S.W.2d .1, 194 Ark. 1060. 

89. Ala.—Jones v. Jones, 162 So. 

113, 230 Ala. 466. 

Tex.—Hearn v. Frazier, Civ.App., 241 

S.W.2d 171. 

Bill to sell lands which had been 
sold to state for taxes and purchas¬ 
ed by respondent heir and for divi¬ 
sion of proceeds among all heirs as 
joint o-wners or tenants in common 
was held not subject to general de¬ 
murrer for want of equity; bill 
would not be demurrable if facts 
were alleged sufficient to support 
pleaded conclusions showing that 
adult complainants were lulled into 
inactivity by respondent's representa¬ 
tions sufficient to warrant a reason¬ 
able belief that respondents were act¬ 
ing for interest of all heirs in pur¬ 
chase of lands at tax sale.—^Jones v. 
Jones, 162 So. 113, 230 Ala. 465. 
Bsistenoe of tenancy in common 

Bill averring that parties' common 
ancestor was "seized and possessed" 
of property at time of his death 
Intestate showed tenancy in common 
among his heirs at law.—Gilb v. 
O'NeiU, 142 So. 397, 225 Ala. 92, 85 
A.L.R. 1626. 


90. Ill.—McDonald v. McDonald, 97 
N.E.2d 336, 408 Ill. 388. 

91. Tex.—Hearn v. Frazier, Civ. 
App., 241 S.W.2d 171. 

92. Evidence held sufficient 

(1) To sustain implied finding that 
tenant in common had not breached 
any duty owed to cotenants.—Kinney 
V, Shugart, Tex.Civ.App., 234 S.W.2d 
451, error refused. 

(2) To show that repairs made by 
one of the owners benefited the 
property.—^Pursifull v. Williamson, 
Ky., 265 S,W.2d 466. 

Evidence held insufficient 

(1) In general.—Berghaus v. Berg- 
haus, 7 N.Y.S.2d 435, 266 App.Div. 
861, appeal dismissed 20 N.E.2d 30, 
280 ISr.Y. 596, affirmed 21 N.B.2d 623, 
280 N.Y. 799. 

(2) To show acquisition by either 
purchase or estoppel of entire prop¬ 
erty by owner of undivided half in¬ 
terest therein.—Lindner v. Cotonio, 
143 So. 286, 176 La. 362. 

93. Me.—^Hultzen v. Witham, 78 A 
2d 842, 146 Me, 118. 

Question held for Jury 

In actions by owners of easements 
against cobwner for damages for ob¬ 
structing easements, evidence wheth¬ 
er cobwner obstructed or interfered 
with any reasonable use to which the 
ways were or could be made suscept¬ 
ible was for jury.—Hultzem v* With¬ 
am, supra. 
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action employed.®^ Exemplary or punitive dam¬ 
ages may be recovered in actions between tenants 
in common only where the acts complained of were 
malicious, oppressive, or fraudulent.^^ Where the 
executors of one tenant in common wrongfully 
appropriated the entire condemnation award made 


for the property, the other tenants are entitled to 
recover their share of the award plus simple inter¬ 
est at the legal rate from the date of receipt by 
the executors.^® The amount recoverable in par¬ 
ticular actions between tenants in common is dis¬ 
cussed supra §§ 76-105. 


V. EiaHTS AND LIABILITIES AS TO THIRD PERSONS 


A. AUTHORITY OF COTENANTS TO BIND EACH OTHER AND TO BIND THEIR OWN 

INDIVIDUAL INTERESTS 


§ 108 . In General 

Under ordinary circumstances one tenant In com¬ 
mon cannot, in dealing with third persons, bind the 
estate or person of his cotenant by any act with re¬ 
spect to the common property, not previously author¬ 
ized or subsequently ratified. 

Under ordinary circumstances one tenant in com¬ 
mon cannot, in dealing with third persons, bind the 
estate or person of his cotenant by any act with 


respect to the common property, not previously au¬ 
thorized or subsequently ratified,^since coten¬ 
ants do not sustain the relationship of principal 
and agent to each other,nor are they partners, 
as discussed supra § 18; and the rule which pre¬ 
vents them from binding each other applies with 
greater force after expiration of the cotenancy.^® 
A tenant in common may properly bind himself and 
his own interests in the common property,^ and, 


94. Conn.—v. Jones, 170 A. 154, 
118 Conn. 12. 

95. Okl.—Moody v. Wagner, 23 P. 
2d 633, 167 Okl. 99. 

96. N.T.—In re Levy’s Estate, 8 N. 
Y.S 2d 858, 169 Misc. 785. 

97. U.S.—Carter v. Certain-Teed 
Products Corp., B.C.Iowa, 102 F. 
Supp. 280, cause remanded on other 
grounds, C.A„ 200 F.2d 754—Cros- 
ney v. Edward Small Productions, 
D.C.N.T., 62 F.Supp. 559— Corpus 
Juris cited in Powell v. Malone, D. 
C.N.C., 22 F.Supp. 300, 302. 

Cal.—Most V. Peussman, 70 P.2d 271, 
21 Cal.App.2d 729. 

Ind — Corpus Juris cited in. Heffner v. 
White, 45 N.E,2d 342, 346, 113 Ind. 
App. 296. 

Ky.— Clark v. Smith, 66 S.W.2d 93, 
262 Ky. 60. 

Mo.— Corpus Juris guoted in Timothy 
V. Hicks, 164 S.W.2d 99, 105, 237 
Mo.App. 126. 

N.C.— Corpus Juris cited in Hinson 
V. Shugart, 29 S.E.2d 694, 696, 224 
NT.C. 207. 

Tex.— Corpus Juris ^luoted in Home 
Owners’ Loan Corp. v. Cilley, Civ. 
App., 126 S.W.2d 313, 316, error 
refused—^Myers v. Crenshaw, Civ. 
App., 116 S.W.2d 1125, affirmed 137 
S.W.2d 7, 134 Tex. 500. 

Wash.— Corpus Juris cited in Rein¬ 
hart V. Centennial Flouring Mills 
Co., Gram Department, 108 P.2d 
377, 379, 6 Wash.2d 620. 

62 C.J. p 633 note 96. 

Acts of agent 

Cotenant is not bound by unauthor¬ 
ized acts of agent of cotenants.—^Mc- 
Quaid V. Delaney, 183 N.B, 725^ 2^81 
Mass. 334. 

Disposition of crops 

One tenant In common may not dis¬ 


pose of share of another cotenant in 
crops without his consent.—Wash- 
burn-Wilson Seed Co. v. Alexie, 35 
P.2d 990, 64 Idaho 727. 

Xrnderstanding of terms 

Where lessors, who executed min¬ 
eral lease, were tenants in common, 
one of the lessors could not bind the 
other lessors by his statements, but 
where he was very familiar with the 
entire situation and background, 
leading up to execution of the lease, 
his contemporaneous attitude as to 
and contemporaneous understanding 
of provision in lease was enlighten¬ 
ing as to the actualities of the situa¬ 
tion.—Carter v. Certain-Teed Prod¬ 
ucts Corp., D.C.Iowa, 102 F.Supp. 280, 
cause remanded on other grounds C. 
A., 200 F.2d 754. 

98. U.6.—Taylor v. Brindley, C.C.A. 

Okl., 164 F.2d 236—Carter v. Cer- 
tain-Teed Products Corp., D.C.Iowa, 
102 F.iSupp. 280, cause remanded on 
other grounds, C.A., 200 P.2d 754— 
Jewel Tea Co. v. Eagle Realty Co., 
D.C.Neb., 70 F.Supp. 918. 

Ind.—^Kerestury v. Elkhart Packing 
Co., 27 H.E.2d 383, 108 Ind.App. 
148. 

Mo.—Corpus Juris quoted ia Timothy 
V. Hicks, 164 S.W.2d 99, 106, 237 
Mo.App. 126. 

Okl.—Earp v. Mid-Continent Petro¬ 
leum Corporation, 27 P.2d 856, 167 
Okl. 86, 91 A.L.R. 138, 

Pa.—^Halstead v. Ross, Com.Pl., 33 
Del.Co. 440. 

Tex.—Myers v. Crenshaw, Civ.App., 
116 S.W.2d 1125, affirmed 137 S.W. 
2d 7, 134 Tex. 5Q0. 

Wash.—^Tungsten Products v, Kim- 
mel, 105 P.2d 8.22, 5 Wash.2d 672. 

62 O. J. p 419 note p 634; nhte 97. 
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Implied agency 

(1) There is no implied agency on 
the part of one cotenant in common 
to bind interest or encumber the in¬ 
terest of other cotenant. 

Ind.—Mann v. Schnarr, 95 N.E.2d 
138, 228 Ind. 654. 

Wash.—Tungsten Products v. Kim- 
mel, 105 P.2d 822, 6 Wash.2d 672. 

(2) However, when one knows an¬ 
other is presuming to act for him 
and acquiesces therein, relationship 
of principal and agent may rise, par¬ 
ticularly where parties are cotenants 
in legal and actual possession of 
property and acts are in relation to 
that property.—-Wilkinsburg Real Es¬ 
tate & Trust Co. V. Lewis, 98 A.2d 
746, 173 Pa.Super. 372. 

Agreement to suspend work on prop¬ 
erty 

Where tenants in common of min¬ 
ing leases contracted for sale of their 
interest to purchaser who agreed to 
make certain payments and to do cer¬ 
tain work monthly in the develop¬ 
ment and improvement of the prop¬ 
erty, the fact that vendors were ten¬ 
ants in common did not In itself con¬ 
fer on one ootenant the power of an 
agent for the others so as to bind 
cotenants by an agreement author¬ 
izing suspension of work on property 
for period of 90 days—Tungsten 
Products V. Kimmel, 105 P.2d 822, 
5 Wash.2d 572. 

99. Mo.—Corpus Juris quoted lu 

Timothy v. Hicks, 164 S.W.2d 99, 
105, 237 Mo.App. 126. 

62 C.J. p 634 note 99, 

1. U.S.—Saulsberry v. Maddix, C.C. 
A.Ky., 125 P.2d 430, certiorari de¬ 
nied 63 S.Ct. 36, two causes, 317 U. 
S. 643, 87 L.Ed. 61S. 
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ere his act is done for the apparent benefit of the 
ler cotenants, they will be bound by such act.'^ 
us, it appears that, where one of two tenants in 
nmon of land directs some act to be done with re- 
‘Ct thereto in reasonable appreciation of imminent 
iger to the land, and the act is accordingly done, 
‘ other tenant in common cannot recover against 
: doer of such act in tort^ Even where some 
ivious authority or agency is conferred on a ten- 
u in common, his acts must be strictly within the 
-hority granted,^ and third persons, dealing with 
tenant in common, are bound at their peril to 
certain his authority to bind his coowners.^ 

^resumption of authority. Acts done by one ten- 
t in common with respect to the common inter- 
are presumed to have been done by authority 
for the benefit of his cotenants, if there are 
Y circumstances on which to base such a pre- 
nption;® but from an apparently wrongful act 
one tenant with respect to the common prop- 
y in dealings with a third person no authority 
a cotenant to do a similar act can be inferred.^ 
will not be presumed that a tenant in common 
:ered into an agreement with respect to the com- 
►n property without the consent of his cotenants.^ 

Delegation of authority. Since a tenant in com- 
n cannot himself lawfully do any act which 
uld impair the rights of his cotenant, as dis- 
>sed § 20, such a tenant in common cannot law- 
ly transfer to another a right to do that with 
pect to the common property which the tenant 
nself cannot do;^ but he may, in the enjoyment 


of his rights as a tenant, authorize a third person 
to do with the property whatever he may lawfully- 

do himself.io 

Devolution of interest. The several interest of 
each tenant in common is subject to devolution as 
if it were not in common.^i 

§ 109. Contracts Generally 

In the absence of prior authority or subsequent 
ratification, a tenant in common has no power prejudi¬ 
cially to affect his cotenants by a contract with third 
persons with respect to the common property. 

Generally, in the absence of prior authority or 
subsequent ratification, a tenant in common has 
no power prejudicially to affect his cotenants by 
a contract with third persons with respect to the 
common property.^^ More particularly, one tenant 
in common cannot bind his cotenants by an agree¬ 
ment concerning the use or control, or affecting the 
title, of the common property.^3 Hence, the rights 
of noncontracting tenants in the common property 
will not ordinarily be affected by a contract made 
by a cotenant^^ unless it can be shown that the non¬ 
contracting tenants by their acts or conduct ratified 
the contract.i^ A contract by one tenant in com¬ 
mon with respect to the whole estate is voidable 
at the election of his cotenants not joining in such 
contract.^ 6 

Confracf as binding on tenant who contracts or 
ratifies. A tenant in common may bind himself 
and his own interests in the common property by 
his contract,^'^ and he may also be bound by rat- 


r.—Barson v. Mulllg-an, 84 N'.E. 75, 
91 N.Y. 306. 

X —Stevahn v. Meidingrer, 57 NT.W. 
Id 1. 

rht to assign profits 
L tenant may not lease his right 
share in profits made as a result 
mining operations carried on by 
cotenant but he may assign such 
ight.—^Pilgrim v. Grant, 9 Alaska 

Cal.—Crary v. Campbell, 24 Cal. 
34. 

Cal.—Crary v. Campbell, supra. 
Va.—Warren v. Goodrich, 112 S. 
1. 687, 695, 133 Va. 366. 

CJ.J. p 634 note 4. 

W.Va.—Lawrence v. Potter, 113 
.B. 266, 91 W.Va. 361. 

CJ.J. p 534 note 5. 

>wledg6 of ooteiMint’s claim 
erson knowingly dealing with 
Sint in common of personalty was 
rged with knowledge of claims of 
mant, and bound to ascertain ex- 
i thereof in absence of estoppel, 
wyford v. Sonken-Galamba Corp., 
^2d 1060, X77 Okl. 486. : i 


6. U S,—Jewel Tea Co, v. Eagle 
Realty Co., D.C.Neb., 70 P.Supp. 
918. 

NT.C.—Hinson v. Shugart, 29 S.E3.2d 
694, 224 H.C. 207. 

62 C.J. p 634 note 6. 

7. Me,—Dwlnnell v. Larrabee, 38 
Me. 464. 

8. Mich.—Barton v. Gray, 12 ISTW. 
30, 48 Mich. 164. 

N.C.—Corpus Juris cited in Hinson 
V. Shugart, 29 S.E.2d 694, 696, 224 
H.C, 207. 

9. Cal.—^Puller v. Montafl, 203 P. 
406, 65 CabApp. 314^ . 

10. R,X.—Buchanan v, jeneka, 96 A. 
307, 860, 38 R,I. 443, 2 A.UB. ^86. 

11. Ala.—Cooper v. Peak, 61 Sc.2d 
62, 268 Ala, 167, certiorari denied 
73 S.Ct. 939, 346 IJ.S. 957, 97 L-Bd. 
1377. 

12. Cal.—^Most y. Passman, 70 P.2d 
271, 21 Cal.App.2d 729—Shelley v. 
Casa Be Oro, Limited, 24 P.2d 900, 
133 Cal.App. 720—Oberwise v. Pou- 
los, 12 P.2d 16*6, 124 Cal.ApP. 247. 

Miss.—^Vaughan v. McCbol, 191 So. 
286, 18& Mii^. 6;49v 
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Mo.—Timothy v. Hicks, 164 S.W.2a 
99, 237 Mo.App. 126. 

62 C.J. p 634 note 13. 

Contract for labor and materials 
Person acquiring undivided half- 
interest in property from corpora¬ 
tion held property as tenant in com¬ 
mon, and, therefore, was not liable 
for labor and materials furnished on 
sole authorization of corporation.— 
Moore Lumber Co. v. Behrman, 269 
N.T.S. 248, 144 Mlsc. 291. 

13. Pa.—Petition of McCullough, 113 

A. 585, 276 Pa. 456. 

62 C.J. p ^35 note 14. 

14^ Ark.—^Frlar v. Baldridge, 120 S, 
W. 989, 91 Ark. 133. 

Cal.—B^iller v. IVEontafi, 203 P. 406, 
65 Cal.App. 314. 

15. Ky.—Manhing v. Owens, 125 S. 
W.2d 763. 277 Ky. 40. 

62 C.J. p 636 note 16. 

16. Va.—Warren v. Goodrich, 112 S. 

B. 687, 133 Va. 366. 

62 C.J. p 635 note 17. 

17. NT.T.—Barson.V. Mulligan, 90 K- 

IIZK 198 H.T. 23. , 
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ifying a contract made by his cotenants without 
his authority.^S Ratification of a contract between 
fewer than all tenants in common and a third 
person, in order to be binding on the other coten¬ 
ants, requires that they have full knowledge of 
such contract and of the facts and circumstances 
connected with its execution.^® 

§ 110. Dedication 

Ordinarily, a tenant in common cannot dedicate the 
common property to public use without the consent of 
his cotenant. 

Ordinarily, a tenant in common cannot dedicate 
the common property to public use without the 
consent of his cotenant.^o Under particular cir¬ 
cumstances, however, there may be a valid dedi¬ 
cation of common property to a public use by one 
of the tenants in common, as where acquiescence 
of the cotenants may be inferred from the facts 
of the particular case.^i 

§ 111, Grant or Creation of Easements 

Ordinarily a tenant in common cannot, as against 
his cotenants and without their precedent authority or 
subsequent ratification, impose an easement on the com¬ 
mon property in favor of third persons; but the ease¬ 
ment may be binding on the undivided interest of the 
granting cotenant. 

Ordinarily a tenant in common cannot, as against 
his cotenants and without their precedent authority 


or subsequent ratification, impose an easement o-n 
the common property in favor of third persons.22 
Hence, a purported grant of such easement pass¬ 
es no rights which can be enforced against his co- 
tenants^^ or their grantees^^ who may resort to 
any available remedy to protect their interests 
against the supposed easement;-^ nor will the 
grant of an easement by one tenant be permitted to 
have the effect of depriving his cotenants of their 
right to compensation or damages to the extent that 
their interests have been injuriously affected by 
such grant.^® However, the act of a tenant in 
common in authorizing such a use of the common 
property as he himself is entitled to is not within 
the prohibition of the rule forbidding the imposition 
of easements, as discussed infra § 115. Where all 
tenants in common join in a warranty deed convey¬ 
ing the whole tract and without any reservations 
as to any easements, no easement remains in any 
particular tenant in common as against the gran- 
tee.27 

Easement as binding on granting cotenant. A 
tenant in common may bind his own undivided in¬ 
terest in the common property by an easement in 
favor of third persons.-^ 

§ 112. Leases and Licenses 

Ordinarily one tenant In common may, by either 
lease or license, confer on another person the right to 


Tex.—Baum v. McAfee, 125 S.W. 
984, 59 Tex.Civ.App. 65. 

18. Ky.—^Manning' v. Owens, 125 S. 
'W'.2d 753, 277 Ky, 40. 

19. Iowa.—Mathias v. Mathias, 149 
N.W. 87, 167 Iowa 81. 

20. Ky.—Orivens v. Commonwealth, 
244 S.W.2d 740. 

Mo.—City of St. Louis v. Laclede 
Gaslight Co., 9 S.W. 581, 96 Mo. 
197, 9 Am.S.R. 334—McBeth v. 

Trabue, 69 Mo. 642. 

Tenn.—Scott v. State, 33 Tenn. 629. 
Tex.—Chenowth Bros. v. Magnolia 
Petroleum Co., Civ.App., 129 S.W. 
2d 446, error dismissed, judgment 
correct—^Heilbron v. St. Louis 
Southwesteim Ry. Co. of Texas, 113 
S.W. 610, 52 Tex.Civ.App. 675. 
SedloatlonL agreement held not shown 
R.I.—Daniels v. Almy, 27 A. 330, 18 
R.I. 244. 

21. N.T.—^Stockwell v. Dunckel, 159 
K.T.S. 82, 174 App.Div, 481. 

62 C.J. p 535 note 24. 

22. tJ.S..—Saulslberry v. Saulsberrv, 
C.C.A.Ky., 121 F.2d 818. 

Cal.—Eagle Oil & Re^9;jAgr Co^ v^ 
J^mes, 126 P.2d 880, 52 CaLApp. 
2<a 569—Oberwise v. Poulos, 12 P. 
2d! 166, 124 Cai.4g?P« ?47. 


Mass.—Clapp v. Atwood, 16 N.E.2d 

67, 300 Mass. 540. 

62 C.J. p 635 note 27. 

Suspension 

Where so provided by statute, the 
execution of a servitude granted by 
only one cotenant is suspended un¬ 
til the consent of the other cotenants 
can be obtained.—Superior Oil Pro¬ 
ducing Co. V, Leckelt, 181 So. 462, 189 
La. 972—Fawvor v. Crain, La.App., 
6 So,2d‘ 227. 

Contemporaneous consent not essen¬ 
tial 

(1) Reservations in conveyances 
by tenants in common need not be ex¬ 
ecuted simultaneously in order to 
create an easement.—^First Nat. Trust 
& Savings Bank v. Smith, 280 N.W. 
67, 284 Mtch. 679, 116 A.L.R. 1074. 

(2) Where two joint owners of 
front tract acquired jointly a one- 
sixth interest in adjacent tract, and 
by separate deeds conveyed their 
one-twelfth interests in adjacent 
tract with right of wg^y over front 
tract, and a person obtained title to 
front tract by deeds which did not 
refer to' right of way easements al¬ 
though deed describing them had 
been recor|.ed, easenxeuts of right 
of way bec^tme valid and enforceable 

1 agaj.ttat w^ol^e estatej sj»ce 


when conveyed were not void because 
entered into by cotenant without con¬ 
temporaneous consent of other co- 
tenant.—Saulsberry v. Saulsberry, C. 
C.A.Ky., 121 F.2d SI'S. 

23. Ark.—^Evans v. Pettus, 166 S.W. 
956, 112 Ark. 572. 

Pa.—Griswold Worsted Co. v. Har- 
rigan, 28 Pa.Dist. 342. 

24- Mass.—Clapp v. Atwood, 16 NE. 
2d 67, 300 Mass. 640. 

25- Ark-—Evans v. Pettus, 166 S.W. 
955, 112 Ark. 572. 

62 C.J. p 636 note 29. 

26. S.C.—Williams v. Bruton, 113 S. 
E 319, 121 S.C. 30. 

62 C.J. p 636 note 30. 

27. Ga.*^Boyd v. Hand, 65 Ga. 468. 

28. U.S.—Saulsberry v. Saulsberry, 
C.C.A.Ky., 121 F.2d 318. 

62 C*J* P 636 note 33. 

Racogaliiou by statute 

Tbe* statute governing establish¬ 
ment of servitude on his part of es¬ 
tate by eobwncr is for benefit of 
gran^tee of servitude, recognizes bind¬ 
ing effect of the contract as between 
grantor and grantee, and cannot be 
taken advantage of by grantor to de¬ 
feat the grant.—Superior Oil Produc¬ 
ing Co. V. Leckelt, 18.1 So. 462, 189 
-La. 972. 
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y and use the property of the cotenancy as fully 
le lessor or licensor himself might have used or 
ied it, if the lease or license had not been granted. 

le general rule is that one tenant in common 
by either lease or license, confer on another 
>n the right to occupy and use the property 
le cotenancy as fully as the lessor or licensor 
elf might have use-d or occupied it, if the lease 
cense had not been granted.^Q So, one tenant 
Dmmon may lease the entire premises,3t> or a 
fic part of the common property,to a third 
3n, subject to the rights of his cotenants. How- 
, one tenant in common may not by lease grant 
le lessee any greater right of possession than 
imself possesses, or any right which would in- 
ire with the rights of a cotenant.32 Where, for 
nsideration, a tenant in common grants a lease 
roperty to another, such option may be exer- 
L after the death of the leasing tenant, as 
nst the other cotenants.33 


§ 113 . -- Lease of More than Cotenant’s 

Share 

a. In general 

b. Ratification 

c. Modification, duration, and termina¬ 

tion 

d. Effect of lease 

e. Rights and remedies of nonleasing 

cotenants 

f. Rights and liabilities of lessee 
a. In General 

Ordinarily, a tenant In common who has not been 
authorized by his cotenants cannot execute a lease of 
more than his own Interest in the common property that 
will bind them without subsequent ratification. 

Ordinarily, a tenant in common who has not 
been authorized by his cotenants cannot execute 
a lease of more than his own interest in the com¬ 
mon property that will bind them without subse¬ 
quent ratification,*34 and this is true even though 


Cal.—^Eagle Oil & Refining Co. v. 
mes, 126 P.2d 880, 52 Cal.App.2d 
)—Most V. Passman, 70 P.2d 271, 
Cal.App.2d 729—Oberwise v. 
ulos, 12 P.2d 166, 124 Cal.App. 

r. 

PyfCe V. Fyfee, 11 lSrE.2d 857, 
5 Ill.App. 639. 

—Slade V. Louis Homick Co, 
2 ., 69 lsr.T.S.2d 495, 188 Misc. 465, 
rersed on other grounds 71 N.Y. 
Id 302, 189 Misc. 104, 

J. p 536 note 34. 

t to remove sand 

ase by life tenant, who was also 

It in common, giving right to 

ve sand was held not void.— 

ston V. Johnston, 227 NT.T.S. 526, 

Misc. 323. 

Cal.—^In re Knox’ Estate, 126 P. 
108, 52 Cal.App.2d 338. 

Mass.—Rising v. Stannard, 17 
iss. 282. 

J. p 537 note 40. 

Ill.—^Pyffe V. FyfCe, 11 N.E.2d 
r, 29'2 I11.APP. 639. 

La.—Stinson v. Marston, 169 So. 

186 La. 366. 
ration held Indivisible 
xere deceased cofiwner of plan- 
n executed lease covering anoth- 
antation and granting option to 
both plantations for lump sum 
ally, and contract of lease and 
n was recorded In parish 4n 
b. lands lay, lease was indivisible 
ation, and surviving coSwners, 
if parties thereto, could not 
contract canceled as to part 
—Stinson V. Marston, supra. 

CJ.S.—Starns v. Humphries, C.A. 
.ska, 189 P.2d 357—Carter Oil 
V. McQuigg, E.C.Ill., 27 P. 
>p. 182, affirmed, C.C.A, 112 F.2d 


Ariz.— Corpus Juris cited In. Mona¬ 
ghan V. Barnes, 61 P.2d 158, 160, 48 
Ariz. 213. 

D.C.—Thali'S V. Wurdeman, 121 F.2d 
70, 73 AppD.O. 322. 

Ky.—Hall v. Baker, 215 S.W.2d 945, 
309 Ky. 58. 

Md.—Cook V. Boehl, 63 A.2d 556, 188 
Md. 581—Cook v, Hollyday, 46 A.2d 
768, 186 Md. 42. 

Miss.—Corpus Juris cited in Vaugh¬ 
an V. McCool, 191 So. 286, 287, 186 
Miss. 649. 

Mo.—Goodwin v. Costello, 212 S.W.2d 
804, 240 Mo.App. 656. 

Mont.—^Rist V. Toole County, 159 P. 
2d 340, 117 Mont. 426, 162 A.L.R. 
406. 

Neb.— Corpus Juris cited in Trow- 

^ bridge v. Donner, 40 N.W.2d 665, 
669, 152 Neb. 206, 

N.M.—James v, Anderson, 61 P.2d 
601, 39 N.M. 635— Corpus Juris cit¬ 
ed In Williams v. Sinclair Refining 
Co., 47 P.2d 910, 911, 39 N.M. 38*8. 

N.T.—Schwartz v. Serino, 116 N.Y.S. 
2d 882. 

Okl.—Bates v. Rogers, 62 P.2d 481, 
178 Okl. 164—^Earp v. Mid-Conti¬ 
nent Petroleum Corporation, 27 P. 
2d 856, 167 Okl, 86, 91 A,L.R. 188. 

Tex.—Currie v. Harris, Clv.App., 172 
S.W.2d 404, affirmed il76 S.W. 302, 
142 Tex. 93—Gill v. Bennett, Civ. 
App., 69 S.W. 2d 473, error refused 
—Clark V. Humble Oil & Refining 
Co., Civ.App., 67 S.W.2d 697, re¬ 
versed on other grounds Humble 
Oil & Refining Co. v. Clark, 87 S.W. 
2d 471, 126 Tex. 262. 

62 C.J. p 636 note 36. 

Joint leases of common property see 
infra § 134. 


Assignment to cotenant of security 
deed to common property which had 

518 


been jointly executed by cotenant 
and his tenants in common, and co- 
tenant’s collection of rent under orig¬ 
inal lease of such property, did not 
as matter of law give cotenant pow¬ 
er and authority to execute new lease 
without consent of his tenants in 
common.—Motor Aid v. Ray, 187 S.E. 
120, 53 Ga.App. 772. 

Right to bind children 

Where guardian and his children 
were tenants in common and guard¬ 
ian executed lease individually, such 
lease was not efCectivo to bind minor 
children.—^Hall v. Boyd, 106 N.E.2d 
137, 347 I11.APP. 60. 

Specido performance 

Unless all the tenants in common 
were bound by lease which purport¬ 
ed to bind the entire title, the lessee 
could not maintain a bill for specific 
performance.—^Moran v. Manning, 28 
N.E.2d 478, 306 Mass. 404. 

AppUcatlon of rule to oil and gas 
leases 

(1) In general. 

Ill.—^Fyffe V. FyfCe, 11 N.E.2d 867, 
292 IlLApp. 639. 

La.—^AJnerada Petroleum Corp. v. 

Reese, 196 So. 658, 195 La. 359. 

62 C.J. p 536 note 36 [f]. 

(2) An oil and gas lease was not 
void as in violation of joint rights 
statute where at time lease was ac¬ 
quired by lessee’s assignee, the les¬ 
sor was not, as far as the record 
upon which assignee could rely 
showed, a tenant in common with 
anyone.—^Warford v. McQueen, 31 N. 
E.2d 699, 376 Ill. 372. 

bdneral leases 

Ky.—Commonwealth v. Geary, 254 S. 
W.»2d 477. 

62 C.J. p 636 note 36 [g]. 


Right to execute new lease 
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the tenant in common attempting so to lease is in 
possession of the whole property.^s In this respect, 
a tenant in common has, by virtue of his relation¬ 
ship as such, no authority to act as agent for his 
cotenant in leasing the common property to third 
persons,^® and the law will not infer one cotenant’s 
authority to lease the other’s interest, simply be¬ 
cause a leasing was contemplated.^? 

Contract to lease. In the absence of authority 
from his cotenants one tenant in common cannot 
bind his cotenants by an agreement to lease the 
common property to third persons.^^ 

Right to lien. A tenant in common may, under 
appropriate statutory provisions, have a lien on a 
crop grown by a lessee on the common land.^^ 

h. Ratification 

An unauthorized lease by a tenant In common of 
more than his own share In the common property may 
become binding on his cotenants by their ratification. 


An unauthorized lease by a tenant in common 
of more than his own share in the common prop¬ 
erty may become binding on his cotenants by their 
ratification but a ratification of an unauthorized 
lease by one nonleasing cotenant will not operate 
to make the lessees tenants in common with other 
nonleasing cotenants.'^^ Where tenants in common 
had full knowledge of several leases made by an¬ 
other cotenant but made no objection to any of 
them, a subsequent lease made by the other coten¬ 
ant has been held binding on them.*^^ 

c. Modification, Duration, and Termination 

Ordinarily, a tenant in common may not bind his 
cotenant by modifying or terminating a lease on the 
common property without the consent of the cotenant. 

A tenant in common cannot, by modification of 
a lease of common property, bind his cotenants.^^ 
No number less than all of the tenants in common 
can bind their cotenants by any act that will termi¬ 
nate a lease of common property but one tenant 


35. Mich.—^Moreland v. Strong:, 73 
]Sr.W. 140, 115 Mich, 211, 69 Am.S.R. 
653. 

Miss.— Corpus Juris cited iu Vaugh¬ 
an V. McCool, 1191 So. 286, 2'87, 186 
Miss. 549. 

36. Okl,—Schwartz v. McDaniel, 213 
P.2d 568, 202 Okl. 324—Howard v. 
Manning, 192 P. 358, 79 Okl. 165, 
12 A.L.R. 819. 

37. U.S.—Taylor v. Brindley, C.C.A. 
Okl., 164 F.2d 235. 

38. Pa.—^McKinley v. Peters, 3 A. 
27, 111 Pa, 283, 

62 C.J. p 539 note 72. 

Memoraudum 

Where tenant in common executed 
a memorandum whereby he under¬ 
took to obtain joint oil and gas lease 
to plaintiff from all the joint tenants 
without having or assuming to ex¬ 
ercise any authority as agent of the 
other joint tenants, any one or all of 
the other joint tenants could without 
liability to the lessee forbid and pre¬ 
vent delivery of the joint lease to 
plaintiff, even after they, or any of 
them, had signed and duly acknowl¬ 
edged the lease, without giving or 
having any reason for such action.— 
Bradley v. Howell, Tex.Civ.App., 126 
S.W.2d 547, error dismissed, judg¬ 
ment correct. 

39- Ark—Malone v. Wade, 230 S.W. 

579, 148 Ark. 648. 

62 C.J. p 637 note 38. 

40, tJ.S.—Jewel Tea Co. v. Eagle 
Realty Co., D.C.Neb., 70 P.Supp. 
918. 

Cal.—^Little v. Mountain View Dai¬ 
ries, 217 P.2d 416, 35 Cal.2d 232— 
Halsey v. Robinson, 122 P.2d 11, 
19 Cal.2d W76^. 

Tex.—^Simpscn-^^li Oil Co. v. Stan- 


olind Oil & Gas Co., 125 S.W.2d 
263, !136 Tex. 158, reheard 146 S 
W2d 723, 136 Tex. 158—Duval v. 
W. T. Carter & Bro., Civ.App.. 207 
S.W.2d 962, refused no reversible 
error—Gill v, Bennett, Giv.App., 
59 S.W,2d 473, error refused. 

62 C.J. p 537 note 41. 

Acts or conduct held to constitute 
ratification 

(1) In general. 

Ala.—Sun Oil Co. v. Oswell, 62 Bo. 

2d 783, 258 Ala. 326. 

La.—Richard v. Jones, App., 7 So.2d 
376. 

62 C.J. p 637 note 41 [e]. 

(2) Acceptance of rents or other 
benefits may constitute ratification. 
U.S.—^Jewel Tea Co. v. Eagle Realty 

Co., D.C,Neb., 70 P.Supp. 918. 
Ky.—Hall v. Baker, 216 S.W.2d 945, 
309 Ky. 58. 

62 C.J. p 537 note 41 [e]. 

(3) Contract by one tenant in com¬ 
mon of oil, gas, and other minerals 
ratifying all previous leases of other 
was held ratification of previous 
lease In favor of defendant—Gill v. 
Bennett, Tex.Civ.App., 69 S.W.2d 473, 
error refused. 

Acts or conduct held not to consti¬ 
tute ratification 

Mass.—Moran v. Manning, 28 N.E,2d 
478, 306 Mass. 404. 

Tex.—^Larrison v. Walker, Civ.App., 
149 S.W, 2d 172, error refused. 

62 C.J. p 637 note 41 [e] (6), (7). 
Joint execution not essontdal 

Where an oil and gas lease naming 
all tenants in common of the land 
and their spouses and referring to 
them as “lessors"' was first executed 
by two cotenants and recorded and 
several months later it was executed 
by remaining ootenants and again 
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recorded, it was not intended that 
joint execution by all of the coten¬ 
ants should be necessary to render 
lease effective, and conseauently it 
was not invalid as a partially execut¬ 
ed joint instrument.—^Ruwaldt v. W. 
C. McBride, Inc., 67 K.E.2d 863. 388 
Ill. 285, 155 A.L.R. 1209. 

Conveyance of undivided share 

The rule that tenants in common 
may ratify the acts of each other or 
acquiesce therein applies only 
against the nonconsenting tenant 
where there is an attempted convey¬ 
ance of the entire tract or specific 
portion thereof, and not merely of 
an individed distributive share.— 
Clark V. Humble Oil & Refining Co., 
Civ.App., 67 SW.2d 597, reversed on 
other grounds Humble Oil & Refin¬ 
ing Co. V. Clark, 87 S.W.2d 471, 126 
Tex. 262. 

41. Pa.—^Willis-Winchester Co. v. 
Clay, 143 A. 227, 293 Pa. 613. 

42. CaJ.—^Halsey v. Robinson, 122 
P.2d 11, 19 Cal.2d 476. 

43. Vt.— Corpus Juris cited in Nee- 
dleman v. American Clothing Co., 
63 A.2d 201, 202, 116 Vt 426. 

62 C.J. p 538 note 43. 

Alteration of rent 

Where rent was fixed by joint ac¬ 
tion of cotenants it must he altered 
by all of them concurring either 
jointly or severally and a single co- 
tenant does not have power without 
consent of others, to change amount 
of rent agreed on by all of coten¬ 
ants.—^Needleman v. American Cloth¬ 
ing Co., 63 A.2d 201, 116 Vt. 426. 

44. Ark.—^La Fargue v. La Fargue, 
194 •S.W.2d 438, 210 Ark. 97. 

Cal-—Payne v. Callahan, 99 P.2d 
1050, 37 Cal.App.2d 603. 



113 TENANCY IN COMMON 


86 C.J.S, 


in common may terminate a lease as to his own in¬ 
terest without the concurrence of the other coten- 
ants>5 Any number less than all of the tenants 
in common of a particular piece of property can¬ 
not, without the authority of their cotenants, en¬ 
force a forfeiture of a lease of the common prop¬ 
erty,nor may one tenant in common waive for¬ 
feiture of such a lease,nor may he extend the 
lease without authority from his cotenants,^^ Where, 
however, the lease is divisible as to the lessee^s cov¬ 
enants thereunder, one tenant in common alone may 
give notice of intent to forfeit the lease for the 
lessee’s noncompliance with covenants in the lease, 
and may maintain an action thereon, at least with 
respect to such cotenant’s undivided interest in 
the property.^^ 

Rescission or surrender. Any number of the co- 
tenants less than all of them are incompetent to 
bind their nonassenting cotenants by the rescis¬ 
sion of a lease of the common property nor can 
fewer than all tenants in common bind their co- 
tenants by a surrender of a lease without their 


authority.®^- 

Holding over, A tenant in common may, in op¬ 
position to his cotenant, permit a firm, of which 
he is a member and which is holding common prop¬ 
erty under a lease which has expired, to continue 
in possession temporarily without subjecting it to 
the liabilities which ordinarily occur when a tenant 

holds over. 5 2 

d. Effect of Lease 

An unauthorized lease by a tenant In common of 
more than his share of common property may be effec¬ 
tive between the parties thereto and those claiming un¬ 
der them. 

While an unauthorized lease by a tenant in com¬ 
mon of more than his share of common property 
cannot bind his cotenants, as discussed supra sub¬ 
division a of this section, and such cotenants may 
regard the lessee under the unauthorized lease as 
a mere trespasser as far as his claim to the entire 
property is concerned, as discussed infra subdivision 
f of this section, such lease may be effective between 
the parties thereto and those claiming under them.53 


Md.—Cook V. Boehl, 53 A.2d 556, 188 
Md. 681—Cook v. Hollyday, 46 A. 
2d 768, 186 Md. 42. 

N.H.—Moore v. Hill, 79 A.2d 840, 97 
N.H. 40. 

62 C.J. p 538 note 4i. 

45. Md.—Cook v. Boehl, 63 A,2d 655, 
188 Md. 681—Cook v, Hollyday, 45 
A.2d 768, 186 Md. 42. 

XSffect of amended lease 

Where all other interested parties, 
other than plaintiffs having a one 
twenty-fourth interest in property 
covered by iron ore mining lease, 
signed an amended lease, the holders 
of the one twenty-fourth interest, 
being the sole remaining lessors un¬ 
der the original lease, were not re¬ 
quired to obtain consent of any one 
to terminate the original lease be¬ 
cause of lessee’s default.—Campbell 
V. Homer Ore Co., 16 N.W.2d 126, 309 
Mich. 693. 

46. Cal —B. & B. Sulphur Co. v. 
Kelley, 141 P.2d 908, 61 Cal App.2d 

3. 

Ill.—Clark-Devon Bldg. Corp. v. Hin- 
richs, 31 N.B.2d 394, 308 Ill.App. 
69. 

Okl.—Howard v. Manning, 192 B. 358, 
79 Okl. 165, 12 A.L.R. 819. 
Bati^ation of forfeltnro 

The act of two tenants in com¬ 
mon, in joining third tenant in com¬ 
mon in framing his answer and 
cross-complaint seeking declaration 
of forfeiture of oil lease, was a rati¬ 
fication by those two tenants in com¬ 
mon of a declaration of forfeiture 
of the lease by the cm& tenant in 
common, but was not a ratification 
by fourth tenant In common, who 


neither authorized declaration of 
forfeiture nor joined in the framing 
of the answer and cross-complaint — 
Axis Petroleum Co. v. Taylor, 108 P. 
2d 978, 42 Cal.App.2d 389. 

47. Pa.—Wally v. Jones, 119 A, 75, 
275 Pa. 250. 

62 C.J. p 638 note 46. 

48. Mass.—^Moran v. Manning, 28 N. 
E 2d 478, 306 Mass. 404. 

62 C.J. p 638 note 47. 

BatificatioxL of extension 

Even if on the allegations of a bill 
one tenant in common was bound by 
the extension of a sealed lease with 
an option to buy, the other cotenants 
were not bound by the extension o-n 
the ground of ratification, where it 
was alleged that the extension was 
effected by changing the original 
lease in pursuance of an agreement 
between plaintiff and the one tenant 
in common and that the other coten- 
anta ratified and confirmed both in¬ 
struments, and original lease was 
not made in other co-tenants' names. 
—^Moran v. Manning, supra. 

49. Ala.—Sun Oil Co. v. Oswell, 62 
So 2d 783, 268 Ala, 026. 

50. Ga.—Augusta Nat. Bank v. 
Bones, 75 Ga. 246. 

51. Mass.—Goldsmith v. Barron, 192 
N.E. 609, 288 Mass. 176. 

62 C.J. p 638 note 49. 

52. N.T.—^Valentine v. Healey, 70 
N.E. 91$, 178 N.T. 391—McKay v. 
Mumfor^ lO Wend. 351. 

53. U.S.—Carter Oil Co. v. McQuigg, 
P.C.IIL,, 27 ‘ P.Bupp. 162, 

C.C.A., 112 F.2d 276. 
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Ga.—Motor Aid v. Ray, 187 S E. 120, 
63 Ga.App. 772. 

Ill.—Masters v. Smythe, 95 N.E.2d 
719, 342 Ill.App. 185. 

Mo.—Goodwin v. Costello, 212 S.W.2d 
804, 240 Mo.App. 656. 

Neb.— Corpus Juris cited in Trow¬ 
bridge v. Bonner, 40 N.W.2d 655, 
659, 162 Neb. 206. 

Nev.—Johnston v. De Lay, 158 P.2d 
647, 63 Nev. 1, rehearing denied 161 
P.2d 350. 63 Nev. 1. 

N.M.— Corpus Juris cited in Williams 
V. Sinclair Refining Co., 47 P.2d 
910, 911, 39 N.M. 388. 

Okl.—^Earp v. Mid-Continent Petro¬ 
leum Corporation, 27 P.2d 856, 167 
Okl. 86, 91 A.LR. 188. 

Pa.— Stein v. McGinley, 186 A. 231, 
123 Pa,Super. 122. 

Tex—Simpson-Fell Oil Co. v. Stano- 
lind Oil & Gas Co., 125 S.W.2d 263, 
136 Tex. 168, reheard 146 S.W.2d 
723, 186 Tex. 168. 

62 C.J. p 538 note 62, 

£ease by guardian 

Generally, where guardian and her 
children are tenants in common and 
guardian executes lease individually, 
such lease may be enforced to extent 
that it is no-i invalid.—^Hall v. Boyd, 
106 N.E.2d 137, 347 Ill.App. 60. 

Xioase of part of property 

Lease by tenant in common of a 
specified parcel carved out of the 
whole common property Is not abso¬ 
lutely void, and it does not convey 
or destroy the title of other coten¬ 
ants in and to the land described, 
but a court of equity will protect the 
lessee if it can be done without in¬ 
jury to other Joint owners, by setting 
apaft jto. him the particular tract 
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Under a statute authorizing individual coowners 
of mineral lands to lease their undivided interests 
therein, a lease of the whole property by one tenant 
in common when duly registered is binding on a 
subsequent purchaser of the common property.54 

e. Rights and Remedies of Nonleasing Coten¬ 
ants 

Ordinarily a tenant in common who has not assented 
to a lease by his cotenant is entitled to share posses¬ 
sion with his cotenant's lessee but is not entitled to 
oust such lessee and take sole possession. 

Ordinarily a tenant in common who has not as¬ 
sented to a lease by his cotenant is entitled to share 
possession with his cotenant's lessee,^5 he is 
not entitled to oust such lessee and take sole pos¬ 
session and mere refusal by the cotenant’s lessee 
to yield sole possession to the nonleasing cotenant 
does not constitute an ouster so as to entitle the lat¬ 
ter to recover rent from the lessee.^'^ A nonleasing 
tenant in common who does not himself wish to cul¬ 
tivate the property may not prevent his cotenant’s 
lessee from doing so,^^ and he has no right to seize 
ores mined by the cotenant’s lessee.^^ An unau¬ 
thorized lease by a tenant in common of more than 
his share of the common property may be ratified 
by his cotenants who may then claim their share 
of the benefits under the lease or they may repudi¬ 
ate the lease and assert their rights against the les- 
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see;^^^ but they cannot do both and, having once 
made an election, they are bound.®^ It has been 
held that a part owner who has not joined in a 
lease may not have the lease annulled merely be¬ 
cause his interest was not excepted from the lease, 
and is entitled only to recognition of his interest. 

f. Rights and Liabilities of Lessee 

The lessee of one tenant in common has no right 
to possession to the exclusion of a nonleasing cotenant, 
but is entitled to share in the reasonable use, benefit, 
and possession of the property. 

In accordance with the rule that one tenant in 
common cannot bind his nonconsenting cotenants 
by a lease of more than his own undivided interest 
in the common property, discussed supra subdivi¬ 
sion a of this section, the lessee of one tenant in 
common has no right to possession to the exclusion 
of a nonleasing cotenant,but the lessees under 
such a lease are otherwise ordinarily entitled to 
such rights as their lessors had in the common 
property,and may claim the reasonable use, ben¬ 
efit, and possession of such property along with 
the other cotenants.®5 Accordingly, such lessee, 
it has been held, is not a “trespasser” but a tenant 
by “sufferance” of the estate occupied under the 
lease,®® but it has also been held that the non¬ 
assenting cotenants may regard the lessee under 
the unauthorized lease as a mere trespasser as far 


leased.—Lake v. Reid, Tex.Civ.App, 
252 S.W.2d 978. 

Blg'lit to repudiate lease 

Tenants in common who inherited 
land could not repudiate a lease with 
an option to buy on ground that de¬ 
cedent's administrator might have a 
right to sell under license of court, 
if lessee was content to have the 
agreement carried out regardless of 
that risk.—Moran v. Manning, 28 
N.E.2d 478, 306 Mass, 404. 

54. La.—Spence v. Lucas, 70 So. 796, 
138 La. 763. 

65w Cal.—In re Knox’ Estate, 126 P. 

2d 108, 62 CalApp.2d 338. 

Nev.—^Johnston v. De Lay, 168 P.2d 
647, 63 Nev. 1, rehearing denied 161 
P.2d 360, 63 Nev. 1. 

N.M.—James v. Anderson, 61 P.2d 
601, 39 NM. 535—Williams v. Sin¬ 
clair Refining Co., 47 P.2d 910, 39 
N.M. 388. 

55. Ga.—Motor Aid v, Ray, 187 S.E. 
120, 53 Ga.App. 772. 

Nev.—-Johnston v. De Lay, 168 P.2d 
647, 63 Nev. 1, rehearing denied 
161 P.2d 350, 63Nefvi. L 
N.M.—rJames V.^ Ahderson, 61 p.2d 
601, 39 N.M. 636. 

B7, N M.-^-WiIllaans i V. Sinclair Re- 

dnijag *‘47 P^2d. 910,. 33 NvM 

i383v.ji.>i v* t 3 i If f 


58. La.—Stinson v. Marston, 169 So. 
436, 185 La. 365, 

59. Pa.—Blewett v. Coleman, 40 Pa. 
45. 

60. Hawaii.—^Helemano Land Co. v. 
Forster, 20 Hawaii 252. 

Tex.—Texas & Pacific Coal & Oil Co. 

V. Kirtley, Civ.App., 288 S.W. 619. 
Oil and gus lease 

If oil and gas lease is executed 
by cotenant, the nonconsenting co- 
tenants may recognize the lease and 
receive their fractional interest in 
the royalty, or they may reject the 
lease, and receive their fractional 
part of the oil produced, less their 
proportionate part of the cost of dis¬ 
covery and production. 

XJ*S.—Davis V, Atlantic Oil Produc¬ 
ing Co., C.C.A.Tex., 87 F.2d 76. 
Cal.—'Little v. Mountain View 
Dairies, 217 P.2d 416, 36 Cal.2d 232. 
New lease 

If one cotenant and lan<^ord enter 
into a new agreement at variance 
with original lease, the other qoten- 
ant may treat original lease as sur¬ 
rendered or he may insist on specific 
performance of the original lease as 
written.—Morrlss v. F^lnkelsteln, Mo. 
App„ 146 S.W.2d 43.9. ^ ^ ^ 

61. Bawaii.-^Heleman^ Land v. 
Forster, 36 !]l^!awail ^25^. ; ^; if 

m 


'62. La—Lee v. Abernathy, App., 19 
So.2d 670. 

63. Iowa.—Miller v. Gemricher, 183 
N.W. 503, 191 Iowa 992. 

62 C.J. p 538 note 68. 

64. Ga—Motor Aid v. Ray, 187 S.E. 
120, 53 Ga.App. 772. 

Ky.—^Daniel v. Bratton, 1 Dana 209. 
Mo.—Goodwin v. Costello, 212 S.W. 

2d 804, 240 Mo.App. 656. 

Neb.—Trowbridge v. Donner, 40 N. 

W.2d 655, 152 Neb. 206. 

Nev.—Johnston v, De Lay, 158 P.2d 
647, 63 Nev. 1, rehearing denied 161 
P.2d 360, 63 Nev, 1. 

Rights as hetweeu assignees 

Although tenant in common who 
acquired inter^t in realty after 
execution and assignments of min¬ 
eral lease had right to upset equi¬ 
ties existing between assignees if 
necessary fully to protect his own 
rights, assignees had a right to have 
their equities protected in order of 
acquisition of their interests, if that 
could be done.—Simpson-Fell Oil Co. 
V. StanoUnd Oil Gas Co., 126 S.W. 
2d: 263, 136 Tex. 168, reheard 146 S.W. 
2d 728, 136 Tex 168. 

65. N.M.—Williams v. Sinclair Re¬ 
fining Co., 47 P.2d 910, 39 N.M. 388. 

66. Neb.—Trowbridge v. Donner, 40 
N.W.2d 656, 162 Neb. 203. 
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as his claim to the entire property is concerned,®’^ 
or that he is a trespasser as far as he occupies 
any part of the land to the exclusion of the coten¬ 
ants.® ^ 

A person having possession of the whole common 
property under the lease of one tenant cannot re¬ 
cover damages from a nonconsenting cotenant who, 
subsequent to the lease, takes possession of a por¬ 
tion of the common property without using force 
or fraud;®3 but, on the other hand, the lessee is 
not liable to pay rent for such portion.'^® While 
the lessee of a tenant in common may, in partic¬ 
ular cases, be liable to account to the nonleasing 
cotenants for the rent of the common property, 
or the royalties derived therefrom/^ the lessee 
of a tenant in common does not, by occupying the 
whole estate, make himself liable for the use and 
occupation to another tenant in common to whom 
he has not attorned and to whose occupation of his 
share of the estate he has never objected,*^^ and 
payment of rent to one cotenant is a defense to a 
claim therefor by another of them who has ratified 
the demise,'^^ 

A sealed lease signed by a cotenant for himself 
and as agent of his cotenants is not void, and the 
lessee taking possession thereunder is liable on his 
covenant for rent.'^® If one cotenant executes a 
lease purporting to cover the whole of the common 
property, containing a clause for the payment of 
certain damages in the event of the nonuse of the 
property according to the terms of the lease, and 
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subsequently an accounting is demanded for rents 
and profits, any sums so paid for nonuse under the 
terms of the lease do not constitute part of the 
damages or part of the rents and profits, in the 
absence of ratification of the lease by the cotenants 
claiming the benefit of the accounting.'^® 

Chattel in possession of lessor. Where one of 
two tenants in common of a chattel having it in his 
sole possession leases it out to a third person, he 
is liable to such tenant for the agreed price with¬ 
out regard to the interest of the other tenant in 
common.'^^ 

As between successive lessees. Lessees under one 
tenant in common do not acquire exclusive rights 
to the common property as against subsequent les¬ 
sees of a cotenant, notwithstanding the expenditure 
of money by the prior lessees to make the common 
property more productive.'^® 

Right to avoid lease. Lessees of one tenant in 
common cannot avoid the lease on the ground that 
their lessor’s cotenants did not consent*^^ 

§ 114 , - Lease of Cotenant's Undivided 

Interest 

A tenant in common may, without the authority of 
his cotenants, let his own share of the common prop¬ 
erty, notwithstanding the particular tenant may not be 
entitled to partition. 

A tenant in common may, without the authority 
of his cotenants, let his own share of the common 
property,®® and this rule applies notwithstanding 


67. Mo.—Goodwin v. Costello, 212 
S.W.2d 804, 240 Mo.App. 656. 

68 . Okl.—Howard v. Manning', 192 
P. 368, 79 Okl. 166, 12 A.L..R. 819. 

69. Nev.—^Hoopea v. Meyer, 1 NTev. 
433. 

70. Nev.—^Hoopes r. Meyer, supra. 
62 C.J. p 639 note 61. 

71. Miss.—Connolly v. McLeod, 63 
So.2d 845. 

62 C.J. p 539 note 62. 

72. Ill.—Fyffe v. PyfCe, 11 KE.2d 
867, 292 IlLApp. 539. 

73. Mass.—Badger v. Holmes, 6 
Gray 118. 

N.Y.—^Austin v. Ahearne, 61 N.Y. 6. 

74. Vt.—Keyes v. Hill, 30 Vt. 769. 

75. Ill.—Harms v. McCormick, 22 
N.B. 611, 132 Ill. 104. 

76. W.Va.—McNeely v. South Penn 
Oil Co., 62 S.E. 480, 68 W.Va. 438. 

77. N.Y.—Poster v. Magee, 2 Lans. 
182. 

62 C.J. p 539 note 68. 

78. N.Y.—Mott v. Underwood, 26 N. 
YS. 307, 73 Hun 609, affirmed 42 


N.E 1048, 148 N.Y. 463, 51 Am.S.R. 
711, 32 L.R.A. 270. 

62 C.J. p 639 note 70. 

79. Colo.—Colorado Fuel, etc., Co. v. 
Pryor, 67 P. 61, 26 Colo. 640. 

80. U.S—Starns v. Humphries, C.A. 
Alaska, 189 F.2d 357—Taylor v. 
Brindley, C.C.A.Okl., 164 P.2d 235. 

Cal.—In re Knox" Estate, 126 P.2d 
108, 52 Cal.App.2d 338. 

Ga.—Motor Aid v. Ray, 187 S E. 120, 
63 Ga.App. 772. 

Md.—Cook V. Hollyday, 46 A.2d 768, 
186 Md. 42. 

Mo.—Goodwin v. Costello, 212 S.‘W.2d 
804, 240 Mo.App. 666. 

N.Y.—Slade v. Lrouis Homick Co„ 
Inc., 69 N.Y.S.2d 496, 188 Misc. 
465, reversed on other grounds 71 
N.Y.S.2d 302, 139 Misc. 104. 

Okl.—Knox V, Freeman, 78 P.2d 680, 
182 Okl. 628—^Bates v. Rogers, 62 
P.2d 481, 178 Okl. 164—Earp v. 
Mid-Continent Petroleum Corpora¬ 
tion, 27 P.2d 856, 167 Okl. 86, 91 
A.L.R. 188. 

Tex.—^Harris v. Currie, 176 S,W.2d 
302, 142 Tex. 93. 

62 C.J. p 639 note 73. 
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ZixteiLSioii of lease by action of co- 
tenant’s lessee 

Where oil and gas lease is for five 
years and as long thereafter as oil 
and gas, or either, is produced by 
lessee, production hy another under 
different lease obtalngd from coten¬ 
ant of lessor does not\)perate to ex¬ 
tend lease beyond five years unless 
there exists between two lessees 
some agreement which makes pro¬ 
duction act of both.—^Earp v. Mid- 
Continent Petroleum Corporation, 27 
P.2d 856, 167 Okl. 86, 91 AL.R. 188. 

Change of rental 

(1) Where testamentary trustees, 
holding undivided one-third interest 
in realty in trust to provide income 
for beneficiary, leased realty to bene¬ 
ficiary, change in amount of rent 
could be made by surviving trustee 
and beneficiary without necessity of 
negotiating or dealing with trustee’s 
cotenants owning remaining undivid¬ 
ed two-thirds interest.—In re Knox’ 
Estate, 126 P.2d 108, 62 Cal.App 2d 
338. 

(2) A tenant in oommo*n owning a 
half interest In realty leased to part¬ 
nership consisting of a person own** 
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the particular tenant may not he entitled to par¬ 
tition.^^ In some circumstances, however, such 
a lease may be invalid, as where there is no way 
of severing the validly leased portion of the prem¬ 
ises from the balance without unduly prejudic¬ 
ing the rights of the cotenants who have not joined 
in the lease,^^ Leasing of their own undivided in¬ 
terests by fewer than all of the tenants in common 
operates to make the lessees tenants in common 
with the nonleasing tenants,and such lessees 
on entry will have the same right with respect to 
the other cotenants as the lessors had.^^ Thus, 
where a nonleasing cotenant produces oil and gas 
on the premises the lessee of the leasing cotenant 
is entitled to participate in the proceeds.^ ^ Mineral 
lessees of different cotenants become cotenants 
with each other.^^ 

§ 115, - Licenses 

Ordinarily a tenant in common may properly license 
a third person to use the common property in such 
manner as would be permissible for the licensing tenant 
to Use it. 

Ordinarily a tenant in common may properly li¬ 
cense a third person to use the common property 
in such manner as would be permissible for the 


licensing tenant to use it,^*^ and the licensee in 
the exercise of such license does not render him¬ 
self liable in trespass to the other cotenants 
but it has been held that a tenant in common can¬ 
not, without the consent of his cotenants, license 
the use of common property by a third person.^^ 
If a person having no interest in the common prop¬ 
erty licenses a third person to do an act with re¬ 
spect to common property, but the licensor does 
not himself become a tenant in common until a 
time subsequent to such license, it is not binding 
on nonconsenting cotenants.^o 

In any event a tenant in common of real estate 
cannot lawfully transfer to another a right to do 
that which he himself cannot lawfully do in respect 
of such real property.^^ Hence, if a licensee of one 
tenant in common destroys the common property 
or converts it to his own use, he is liable in tres¬ 
pass or in trover^^ wherever such a remedy would 
exist in the absence of the relationship between 
the cotenants.JMoreover, a tenant in common 
may enjoin the commission of waste by the licensee 
of a cotenant,94 and this may be done notwith¬ 
standing the solvency of the licensee.95 

As to entry on property. It is ordinarily held 
that a tenant in common may properly license a 


ing* a one-fourth interest in the re- | 
alty and a stranger to the title, who 
had given notice of an increase in 
rent for whole of property, which 
notice was not assented to by other 
coQwners, increased the rental as to 
his half and, hence, was entitled to 
recover from partnership for his 
share of increased rental, notwith¬ 
standing notice undertook to in¬ 
crease rent for entire property.— 
Most V. Passman, 70 P.2d 271, 21 
Cal.App 2d 729. 

Interest of reversioner and lessee 

Where a lease exists on a moiety, 
both the lessee and the reversioner 
have an interest in such share.— 
Thomas v. Farr, 44 N.E,2d 434, 380 
Ill. 429. 

Xieases from different cotenants 

The execution of oil and gas lease 
by lessor’s cotenants to oil company 
did not make cotenants trespassers 
or wrongdoers against rights of les¬ 
sor who had theretofore executed oil 
and gas lease to the same oil com¬ 
pany, and was not a violation of the 
duty the company owed the lessor.— 
Shell Petroleum Corp. v. Howth, Civ. 
App., 133 S.W.2d 253, modi-fied on 
other grounds Shell Oil Co. v. Howth, 
169 S.W.2d 483, 138 Tcx. 367. 

81. Tex —^Rolls v. Woods, Com.App., 
291 S.W. 632. 

62 C.J. p 640 note 74. 

82. Ill.—Hall V. Boyd, 106 N3l.2d 

137^ 347 IlhApp. 60. , ^ 


83. Ky.—^Hall v. Baker, 216 S.W.2d I 

945, 309 Ky. 68. | 

Md.—Cook V. Boehl, 53 A.2d 655, 188 
Md. 581—Cook v. Hollyday. 45 A. 2d 
768, 186 Md. 42. 

Mo —Goodwin v. Costello, 212 S.W. 

2d 804, 240 Mo App. 656. 

N.M.—Williams v. Sinclair Refining 
Co., 47 P.2d 910, 39 N.M. 388. 

Okl.—Bates v. Rogers, 62 P.2d 481, 
178 Okl. 164—^Earp v. Mid-Con¬ 
tinent Petroleum Corporation, 27 
P.2d 856, 167 Okl. 86, 91 A L.R. 188 
—Moody V. Wagner, 23 P.2d 633, 
167 Okl. 99. 

62 C.J. p 540 note 76. 

MiZLeral lessees 

Mineral lessees of one tenant In 
common also became tenants in com¬ 
mon with tenant other than their les¬ 
sor, as far as minerals were con¬ 
cerned.—Powell V. Johnson, Civ.App., 
170 S,W.2d 273, affirmed Rancho Oil 
Co. V. Powell, 176 S.W.2d 960, 142 
Tex. 63. 

84. Ky.—^Tork v. Warren Oil & Gas 
Co.. 229 S.W. 114. 191 Ky. 167. 

62 C.J. p 640 note 76. 

85. Okl.—Moody v. Wagner, 23 P.2d 
633, 167 Okl. 99. 

86. Okl.—^Barp v. Mid-Continent 

Petroleum Corporation, 27 P.2d 855, 
167 Okl. 86, 91 A.L..R. 188—Moody 
V. Wagner, 23 P.2d 633, 167 Okl. 
99. 

87. (jal.—^Bagle Oil & Refining Co. 
V. James, 126 P.2d 880, 62 Qsd. 
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App.2d 669—Oberwise v. Poulos, 12 
P.2d 156, 124 Cal App. 247. 

62 C.J. p 640 note 77. 

88. Cal.—Dmsmore v. Renfroe, 225 
P. 886, 66 Cal.App. 207. 

62 C.J. p 641 note 78. 

89. N.C.—Southern Inv, Co. v. Pos¬ 
tal Telegraph-Cable Co., 72 S E. 
361, 166 N.C. 259, Ann.Cas 1913A 
224. 

62 C.J. p 541 note 79. 

90. S.C.—^Duke V. Postal Tel. Cable 
Co., 50 S.E. 675, 71 S.C. 95. 

91. Ala.—^Jasper Land Cow v. Man¬ 
chester Sawmills, 96 So, 417, 209 
Ala. 446. 

Cal.—Puller v. Montafi, 203 P. 406, 
55 Cal.App. 314. 

Injury to luheritan.ce 

A tenant in common has no right 
to grant any right or license to do 
any act which will work a permanent 
Injury to the inheritance.—^Pure Oil 
Co. V. Byrnes, 67 N.E.2d 366, 388 
Ill. 26. 

92. Wls.—Sullivan v. Sherry, 87 N. 
W. 471, 111 Wis. 476, 87 Am S.R. 
890. 

93. Wis.—^Sullivan v. Sherry, su¬ 
pra. 

94. Ala.—Jasper Land Co. v. Man¬ 
chester Sawmills, 96 So, 417, 209 
Ala. 446. 

62 C.J. p 541 note 83. 

95. Ala.—Jasper Land Co. v. Man- 
1 Chester Sawmills, supra. 
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third person to make an entry on the common prop¬ 
erty,^ 6 and the licensee, in making- an entry in the 
exercise of his license, is not liable in trespass to 
noHconsenting cotenants,particularly in the ab¬ 
sence of excessive or negligent use of the right 
granted^^ and in the absence of fraud in procur¬ 
ing the license 9 and a cotenant who ejects a 
third person entering under such license is liable 
to him in trespass.^ According to some authority, 
however, a tenant in common cannot license a 
third person to enter on the common property, 
as against the rights of nonassenting cotenants,^ but 
notwithstanding the invalidity of the license, the 
person entering thereunder has certain rights, as 
with respect to notice to him to quit before he is 
liable to any action for occupation under the li- 

cense.3 

As to mines and minerals. While it has been 
held that a tenant in common cannot license a stran¬ 
ger to prosecute mining on the common estate so 
as to bind a nonconsenting cotenant,^ and this rule 
applies notwithstanding the existence of a statute 
declaring that no mining licenses shall be rev¬ 
ocable by the maker after a valuable discovery 
or prospect has been struck,^ it has also been held 
that one tenant in common may license mining 
on the common land to the extent of his own in¬ 
terest,^ and to that extent only is such license 
validJ 

As to timber. Although it has been held that 
a tenant in common cannot, as against his coten¬ 
ants, license a third person to cut and remove tim¬ 
ber growing on land held in common without the 
consent of such cotenants,^ or at any rate that the 
tenant in common cannot confer on such licensee 
any rights enforceable by him in a court of law,^ 
it has also been held, and particularly where the 


tenant in common may himself cut timber on com¬ 
mon land,^o that he may properly license a third 
person to cut as much timber as the licensing ten¬ 
ant himself may cut in the particular case.^^ 

In accordance with the rule that a third person 
cannot be licensed to cut timber on land held in 
common without the consent of all the cotenants, 
a person cutting and removing such timber under 
a purported license may be liable to the nonconsent¬ 
ing cotenants in trespass or in trover,^^ wherever 
such remedy would exist in the absence of the re¬ 
lationship between the cotenants,^^ or he may be 
liable to a nonconsenting cotenant for waste, 
which the latter would be entitled to enjoin.is 
However, under the rule that one tenant in com¬ 
mon may license the cutting of timber to the same 
extent as he himself could cut such timber, a li¬ 
censee is not liable in replevin for timber cut and 
removed from the land,^® although the licensee may 
be required to account to nonconsenting cotenants 
of his licensor in the same manner as the licensor 
would be required to account.17 

Play. Unless restricted by some contract modi¬ 
fying the rights of the tenant as such, a tenant in 
common of a stage play may properly license a 
third person to use and produce the play with¬ 
out the third person incurring any liability to a 
cotenant for such use.^8 

§ 116 . Mortgages and Other Liens 

Ordinarily, a tenant In common may not mortgage 
or encumber more than his own Interest In the property 
held In common. 

Ordinarily any number less than all of the ten¬ 
ants in common of particular property cannot bind 
the other cotenants or their interest in the property 
by a mortgage of more than the mortgagor's un¬ 
divided share of the common property,unless 


9e. S.C.—Williams v. Bruton, 113 

S.E 319, 121 S.C. 30. 

62 C.J. p 641 note 87. 

S7, S.C.—^Williams v. Bruton, supra. 

62 C.J. p 641 note 88. 

9B, S.C.—^Williams v. Bruton, su¬ 
pra, 

62 C.J. p 641 note 89. 

as. iS.C.—Mason v. Postal Telegraph 
Cable Co., 60 S.B. 782, 71 S.C. 163. 

N.Y.—^McGarreil v. Murphy, 1 
Hilt 182. 

N'.C.—Causee v. Anders, 20 NT.C. 246. 

3. Cal.—^Moore v. Moore, 34 P. 90, 
4 CaLtJnrep.Cas. 190. 

3. Cal.—Ord v. Chester, 18 Cal, 77. 

62 C.J. p 641 note 92. 

4. Wis.—Tipping v. Robbins, 37 N. 
W. 427, 71 Wls. 607. 

62 C.J. p 641 note 94. 


5. Wis.—Tipping v. Robbins, supra. 
62 C.J. p 641 note 95. 

6 . Colo.—Omaha, etc,, Smelting, etc,, 
Co. V, Tabor, 21 P. 925, 13 Colo. 41, 
16 Am.S.R. 185, 6 L.R.A. 236. 

7. U.S—Williams v. Morrison, C.C. 
Mo., 28 P. 872. 

8. Cal —^Fuller v. Montafl, 203 P. 
406, 55 Cal.App. 314. 

62 C.J. p 642 note 99. 

9. Ky.—^Burt, etc.. Lumber Co. v. 
Clay City Lumber Co., 64 S.W. 
662, 111 Ky. 726, 23 Ky.L, 1019. 

19. Tex.—Gillum v. St LfOuis, A. & 
T. Ry. Co., 23 S.W. 717, 6 Tex:.CiT. 
App. 338. 

62 C.J. p 642 note 2* ^ 

11 . Tex.’—Gillum v. St Louis, A. & 
T, Ry. Co., supra. 

62 C.J. p 642 note 3. 
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12. Wis.—Sullivan v. Sherry, 87 N. 
W. 471, 111 Wia 476, 87 Am.S.R. 
890. 

13. Wis.—Sullivan v. Sherry, su¬ 
pra. 

14. Cal.—Fuller v. Montaifl, 203 P. 
406, 66 Cal.App. 314. 

15. Cal.—^Ehiller v, Montafl, supra. 

16. Minn.—Berthold r. Fox, 13 

Minn. 601, 97 Am.D. 243. 

17. S.C.—Williams v. Bruton, 131 
S.EI 18, 133 S.C. 396. 

18. N.T.—^Nillson v. Lawrence, 133 
N.T.S. 293, 148 App.Div. 678. 

18. N.C.—^Rostan V* Huggins, 6 S.E. 
2d 162, 216 N.C. 886. 126 A.L.R. 

Tex.— Gorpus Jhkhi ik Bieiss 
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the others have authorized^® or ratified^i the ac¬ 
tion, and the rule applies to the imposition of any 
other lien or encumbrance thereon.^^ The effect 
of a mortgage by one cotenant of more than his 
own share in the common property is to convey 
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only his rights therein,23 unless done for the pres¬ 
ervation of the common property.^^ A tenant in 
common may bind his own interest in the common 
property by mortgage, without seeking the con¬ 
sent of his cotenants,25 and he may also impose a 


V. Moeller, Civ.App., 83 S.W.2d 

1098. 

€2 C.J. P 542 note 15. 

Knowledge of mort^agfor’s interest 

Where beneficiary under trust deed 
conveying entire tract, ‘‘being the 
identical land conveyed’* to trust or 
by a certain recorded deed, relied on 
abstract of title in making loan to 
trustor, and recorded deed conveyed 
only one-third interest in the tract, 
beneficiary possessed both actual and 
constructive knowledge that trustor 
owned only one-third interest.— 
Home Owners’ Loan Corp. v. Gilley, 
Tex.Civ.App., 126 S.W.2d 313, error 
refused. 

Failure of title 

Where tenants in common held 
real estate under a will devising it 
to them in fee simple, but subject 
to a contingency that, if either died 
without issue, the survivor should 
take the whole estate, and one of 
them, with knowledge of the char¬ 
acter of the title, mortgaged his in¬ 
terest, but died without issue, the 
land could not be subjected under 
the mortgage to the payment of the 
mortgage debt.—Taylor v. Foster, 22 
Ohio St. 255. 

Priorities 

(1) Where cotenant of realty dld« 
not join, but acquiesced in execution 
of trust deed covering entire tract, 
and was thereby estopped to deny 
validity of deed, estoppel would ex¬ 
tend to subsequent mortgagee so as 
to prevent mortgagee from asserting 
lien on such interest prior to that 
of holder of deed.—Sinton State 
Bank of Sinton v. Odem, Tex.Civ. 
App., 75 S.W.2d 895. 

(2) Other decisions with respect 
to priorities see 62 C.J. p 643 note 
15 [e]. 

20 . Tex.—Home Owners* Loan Corp. 

V. Cilley, Civ.App., 126 S.W.2d 

313, error refused. 

62 C.J. p 642 note 15. 

Knowledge of huslbaxLd 

Where trust deed conveyed entire 
tract, “being the identical land con¬ 
veyed** to trustor by a recorded deed, 
which deed conveyed only one-third 
Interest to trustor, fact that loan 
secured by trust deed was made with 
knowledge of husband of owner of 
remaining interest would not impjy 
that hu^sband either authorized loan, 
or that loan was made for protection 
of common property; and fact tb«t 
indebtedness was past due "was, 
alone, Insufficient to authorize exe¬ 
cution of trtist d^ed covering entfre 


tract so as to protect remaining in¬ 
terest.—Home Owners* Loan Corp. 

V. Cilley, supra. 

Questions of fact 

The exceptions to the general rule 
that one tenant in common cannot by 
his sole act incumber more than his 
portion of the common property, 
amount to questions of fact to be 
determined from the particular cir¬ 
cumstances of each case.—^Home 
Owners* Loan Corp. v. Cilley. supra. 
Effect of conduct of nonmortgaging 
cotenants 

(1) Execution by cotenant of trust 
deed covering entire tract, at request 
of other cotenant, was binding on 
the latter, although he did not join 
in execution of deed.—Sinton State 
Bank of Sinton v. Odem, Tex.Civ. 
App., 76 S.'W.2d 896. 

(2) If mortgagee, prior to taking 
mortgage executed by record owner 
of realty, was advised of another’s 
ownership of an undivided interest 
in realty, mortgagee, as purchaser at 
foreclosure sale, would not be enti¬ 
tled to exclusive possession of real¬ 
ty, unless mortgagor’s cotenant con¬ 
sented to or benefited by the mort¬ 
gage.—^Koubek v. Tenos, 22 A.2d 740, 
343 Pa. 409. 

(3) Effect of other conduct see 
62 C.J. p 643 note 15 [g]. 

21. Tex.—Home Owners’ Loan Corp. 
V. Cilley, Civ.App., 125 S.W.2d 313, 
error refused. 

22. Ind.—Mann v. Schnarr, 96 N.E. 
2d 138, 228 Ind. 664. 

La,—Superior Oil Producing Co. v. 

Leckelt, 181 So. 462, 189 La. 972. i 
Or.—Oden v. Oden, 69 P.2d 967, 167 
Or. 73. 

62 C.J. p 543 note 17. 

Pledge of property by tenant in com¬ 
mon see infra § 125. 

Authorized eucumhrauoe 

Tenants in common who conferred 
on cotenant power to declare the 
terms of a deed of trust were bound 
by Instrument executed by cotenant. 

I —Carrell v. Hibner, 92 N.E.2d 121, 
406 Ill. 546. 

23. Ark.—Magnolia Grocer Co. v. 
Clayton, 17 S,W.2d 877, 179 Ark. 
661. 

Cal.—Haster v. Blair, 107 P.2d 933, 
41 Cal.App.2d 896. 

Ky.—Craft v. Crance, 147 3.W^.2d 
719, 285 Ky. 366. 

Mass.—^Altobelli V. Montesi, 16 K.B. 

2d 483. 800 Mass. 396. 

Tex.—Home Owners’ Loau Corp. v. 
Cilley, Civ.App., 436 S.W.2d 313, 
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error refused—Bielss v. Moeller, 
Civ.App., 83 S.W.2d 1098. 

62 C.J. p 542 note 15 [d]—41 C.J. P 
481 note 6. 

Coteuaut having contract of sale 
If record owner mortgaged realty 
without the consent of cotenant, who 
was entitled to undivided one-half 
interest therein under mortgagor’s 
prior unrecorded agreement to con¬ 
vey, and mortgagee prior to execution 
of mortgage had actual or construc¬ 
tive notice of cotenant’s interest, 
mortgagee, as purchaser at foreclo¬ 
sure sale, would be entitled to judg¬ 
ment for only an undivided half in¬ 
terest in realty, if purchase, price 
provided for in unrecorded agreement 
had been paid.—Koubek v. Tenos, 22 
A.2d 740, 343 Pa. 409. 

24. Tex.—Bielss v. Moeller, Civ. 

App., 83 S.W.2d 1098. 

62 C.J p 644 note 19. 

Extension of time of pasnneut 

One tenant in common, in order to 
protect his interest, as well as that 
of his cotenants, had the right to 
extend the time of payment of a 
debt to which the whole property 
was subject, and to this end was 
authorized to execute a deed of trust 
binding his interest and also the in¬ 
terest of his cotenants.—W. C. 
Belcher Land Mortgage Co. v. Tay¬ 
lor, Tex.Com.App., 212 S.W. 647— 
Hall V. Looney, Civ.App, 106 S.W.2d 
820. 

Elen for services 

Where a tenant is in lawful pos¬ 
session of common property, he may 
employ a third person who shall ac¬ 
quire a lien for his services binding 
on the interests of all the cotenants. 
—^Williamson v. Moore, 80 P. 227, 
10 Idaho 749. 

25. Iowa.—Ip re Heckmann’s Ks- 
tate,> 291 N.W. 465, 228 Iowa 967. 
Mass.—^Altobelli v. Montesi, 15 N.E. 

2d 463, 300 Mass. 396. 

N.T.—filade v. Louis Homick Co., 
Inc., 69 N.Y.S.2d 495, 188 Misc. 
466, reversed on other grounds 71 
N.T.S.2d 302, 189 Misc. 104. 

62 C.J. p 543 note 18. 

Remedies between cotenants gener¬ 
ally see supra §§ 76-107. 

Mortgage of all real estate owned 
by mortgagor covers his rights as 
tenant in cominon.—^Drew v. Carroll, 
28 N.E. 148, 164 Mass. 181. 

BiglKts of mortgagee and of purchas. 
er at forecloBnre sale 
(1> A mortgagee of undivided in¬ 
terest in land does not become ten¬ 
ant in common thereof until his title 
1 becomes absolute by foreclosure.— 



§§ 116-117 TENANCY IN COMMON 

lien or encumbrance other than a mortgage lien 
on his own undivided interest.^® 

Release to a tenant in common from his coten¬ 
ants of their interest in a specific part of land held 
in common confirms his title to that part and en¬ 
ables him validly to mortgage all of that part by 
metes and bounds.^^ A partial release of an un¬ 
divided interest in the property covered by a mort¬ 
gage discharges pro tanto the mortgagee’s claim 
on the other interests in the property.^^ 

§ 117, - Foreclosure of Mortgage or Lien 

A mortgagee or other lienholder may foreclose on 
the interest of a tenant in common; a cotenant may 
redeem from a mortgage or sale on foreclosure. 

A person holding a lien against an interest of 
a tenant in common of land is authorized to fore¬ 
close his lien on the debtor’s interest therein.'^® 
The interest of each tenant in common may be 
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subject to payment of the whole debt secured by 
a mortgage, and the mortgagee may proceed to 
foreclose the interest of one and not of another.so 
On foreclosure of a mortgage on the interests of 
less than all of the cotenants, the appointment of 
a receiver to operate and manage the property and 
to collect rents during the period for redemption 
has been held not to be an abuse of discretion, 
where the appointment of a receiver appears rea¬ 
sonably necessary for the protection of all con- 
cerned.3i Where the mortgagee was the purchas¬ 
er of the entire tract at a foreclosure sale, but the 
right of redemption of one of the cotenants was 
saved by statute, the mortgage lien has been held 
to be discharged pro tanto as to that cotenant,32 

Redemption. As a general rule, a tenant in com¬ 
mon of the mortgaged premises may redeem the 
entire property from the mortgage,33 notwithstand- 


Rostan v. Huggins, 5 S.E.2d 162, 216 
NT.C. 386, 126 A.L R. 410. 

(2) Other rights see 62 C.J. p 543 
note 18 [b]. 

Rights of noumortgaglng cotenant 

<1) The vendee of an undivided 
interest in realty under an unrecord¬ 
ed agreement of sale, who has paid 
all or part o-f the purchase price, and 
IS in possession of premises, cannot 
be excluded from possession by his 
original cotenant or such cotenant’s 
mortgagee.—^Koubek v, Tenos, 22 A. 
2d 740, 343 Pa. 409. 

(2) Where decedent’s widow and 
nine children each inherited an un¬ 
divided one-tenth interest in the 
land, and therefore trust deed exe¬ 
cuted by the widow which purpo-rted 
to cover the land was valid only as 
to her interest, upon her death each 
child became vested with an undivid¬ 
ed one-ninth interest in the widow’s 
one-tenth interest, subject to the 
trust deed covering that interest— 
Gaston v. Mitchell, 4 So.2d 892, 192 
Miss. 462, suggestion of error over¬ 
ruled 6 So.2d 318, 192 Miss. 452. 

(3) Other rights of such cotenants 
see 62 C.J. p 543 note 18 [c]. 
Property covered by mortgage 

(1) A purchaser of surviving co- 
tenant’s interest in premises could 
not maintain suit in equity to have 
a mortgage executed by deceased co- 
tenant’s administrator and the fore¬ 
closure deed thereunder declared null 
and void, since purchstser’s title was 
in no wise affected by the mortgage 
and his title in the common property 
remained unimpaired.—^Altobelli v. 
Montesi, 16 N.E.2d 463, 300 Mass. 
396. 

(2) Where part of land owned in 
common is subject to a vendor’s lien, 
a mortgage executed by one coten¬ 
ant on an undivided half interest will 


cover one half of the unencumbered, 
as well as the encumbered, interest. 
—Willis V. Smith, 17 S.W. 247, 66 
Tex. 31. 

(3) Other interests in property see 
62 CJ, p 543 note 18 [d]. 

26. N.Y.—Slade v. Louis Hornick 
Co., Inc., 69 N.y.S.2d 495, 188 Misc. 
465, reversed on other grounds 71 
N.T.S.2d 302, 189 Misc. 104. 

Or.—Oden v. Oden, 69 P.2d 967, 157 
Or. 73. 

Wash.—Corpus Juris cited iu Patrick 
V. Bonthius, 124 P.2d 550, 653, 13 
Wash.2d 210. 

62 C.J. P 544 note 20. 

Rights of persons having encum- 
brance 

' (1) Creditors or lienors of tenant 

in common do not share cotenancy.— 
Farmers & Merchants Nat. Bank & 
Trust Co. of Winchester v. Janney, 
183 S.E. 685, 117 W.Va. 28. 

(2) Other rights see 62 C.J. p 644 
note 20 [c]. 

27. Mass.—Johnson v. Stevens, 7 
Cush. 431. 

28. N.D.—Stevahn v. Meidinger, 57 
N.W.2d 1. 

29. Miss.—-Ainsworth v. Lee, 67 So. 
2d 906. 

Tex.—^White v. Glenn, Civ.App., 138 
S.W.2d 914, error dismissed, judg¬ 
ment correct, 
leaning equipment 

A purchaser at a foreclosure sale 
of a mortgage on a cotenant’s inter¬ 
est in realty is entitled to the inter¬ 
est of the mortgagor in oil well 
equipment thereon, as against the 
other cotenants.—Williams v. Hed¬ 
rick, Tex. Civ.App., 131 S.W. 2d 187, 
error dismissed, judgment correct. 
Purchaser of iutereat in property 
Where purchaser of undivided one- 
half interest in property assumed 
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one half of outstanding trust deed 
note executed by cotenant and later 
purchased note when payment there¬ 
on was past due, co tenant had no 
election to determine whether to pay 
note, and was not entitled to exten¬ 
sion of time of payment, but pur¬ 
chaser was entitled to same rights 
against cotenant that original hold¬ 
ers of trust deed had and could im¬ 
mediately bring action for foreclo¬ 
sure, subject to CO tenant’s right of 
redemption; and holders of a sub¬ 
ordinate trust deed lien on one-half 
interest of purchaser’s cotenant in 
common had right to redeem coten¬ 
ant's interest, hut had no lien on, or 
equity as to, purchaser’s one-half 
interest, and no other rights.—Linz 
V. Bower, Tex.Civ.App., 86 S.W.2d 63, 
error refused. 

Rights of coteuaut 

A tenant in common of personalty 
has no right to object to the fore¬ 
closure of a lien on the interest of 
a cotenant.—Morns v. Shaw, Tex. 
Civ.App, 257 S.W. 974. 

Sale of entire tract 
Where suit was brought to fore¬ 
close mortgage on deceased mortga¬ 
gor’s interest as a cotenant in cer¬ 
tain land, it was not error to order 
the sale of the entire tract and a 
division of the proceeds of the sale, 
without first partitioning and setting 
aside such interest.— Z. V. Pate, Inc., 
V. Kolock, 25 S.E2d 728, 202 S.C. 
622. 

30, N.T.—Stevens v. Young, 69 N. 
T.S.2d 636, 272 App.Div. 784. 

31, Ill.—Massman v. Duffy, 76 N.E 
2d 647, 333 Ill.App. 30. 

32, N.D.—Stevahn v. Meidinger, 67 
N.W.2d 1. 

33* U.S*— ^Buss ^v, Ihmdentlal Ina 
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ing the rights of all his cotenants to redeem are 
barred^^ or they have relinquished their right to 
redeem but the right of an infant to redeem his 
own estate and the equitable or legal interests of 
other tenants in common with him has been held 
to exist only where there has been no foreclosure 
of the interests of the others for whose benefit 
he seeks to redeem, or where, because of jurisdic¬ 
tional matters, an attempted foreclosure is void.^^ 
Where the statutory right to redeem from sale 
exists in favor of the owners of the land, such right 
may be exercised by a tenant in cGmmon,^^ subject 
to proportionate redemption from him by his co- 
tenants.ss Where a tenant in common is allowed 
to redeem from a mortgage foreclosure, he must 
offer to redeem the whole estate by discharging 
the entire encumbrance,39 and he may not compel 
the mortgagee to accept a part of the debt, in or¬ 
der to relieve only his own interest.'^® A partial 
redemption from a foreclosure sale by a cotenant 
of his interest discharges pro tanto the mortgagee’s 
claim on the other cotenants 


TENANCY IN COMMON §§ 117-119 

§ 118 . Sales or Conveyances 
Particular matters concerning, or arising out of, 
the sale or conveyance of all or part of the com¬ 
mon property by less than all of the cotenants there¬ 
of are discussed infra §§ 119-122. 

Examine Pocket Parts for later cases. 

§ 119 . - Of More than Cotenant^s Share 

a. In general 

b. Effect of unauthorized conveyance 

c. Rights and liabilities of grantees 

d. Remedies of nonconveying cotenants 

e. Contract or option to sell 

a. In Greneral 

One tenant in common cannot, unless specially au¬ 
thorized to do so, properly sell or dispose of more than 
his own interest in the common property to a third 
person. 

One tenant in common cannot properly sell or 
dispose of more than his own interest in the com¬ 
mon property to a third person^^ unless authorized 
to do so^3 or unless such acts are ratified by his 
cotenants.'*^ However, unless avoided, an unau- 


Co. of America, C.C.A.Iowa, 126 
F.2d 960. 

Ind—^Anderson v. Anderson, 39 N.E. 

2d 806, 110 Ind,App. 577. 

42 C.J. p 362 note 29. 

34. Ala.—^McQueen v. Whetstone, 30 
So. 648, 127 Ala. 417. 

35. U.S.—^Buss V. Prudential Ins. 
Co. of America, C.C.AIowa, 126 
F.2d 960. 

36. Ark.—^Parker v. Pendy, 157 S.W. 
2d 48, 203 Ark. 188. 

Supply of financial meaiLS 
Deceased mortgragor's collateral 
heirs and widow, who stood by for 
four years after their interests had 
been divested by foreclosure decree 
rendered against them, could not join 
with a minor heir, who was not made 
a party to the foreclosure proceed¬ 
ings and whose existence was not 
known to them or to mortgagee, and 
supply him with ifllnancittl means to 
redeem the premises from foreclo¬ 
sure sale to an innocent purchaser.— 
Parker v, Dendy, supra. 

37. Ala,—Jones v. Matkin, 24 So. 
242, 118 Ala. 341. 

42 C.J. p 363 note 40. 

38. Ala—Jones v. Matkin, supra. 
lEUght of trespaaser redeeming from 

mortgage 

Where wife who owned one-third 
Interest in mortgaged realty, remain¬ 
der of which was owned by her hus¬ 
band, merely released dower on exe¬ 
cution of junior mortgage and was 
not personally liable for junior mort¬ 
gage debt, and husband died, leaving 


his two-thirds interest to wife, as¬ 
signee of decree of foreclosure of 
junior mortgage, who redeemed from 
foreclosure of senior mortgage, was 
not entitled to a lien on wife's one- 
third interest for contribution for 
redemption, even though assignee 
redeemed from foreclosure of senior 
mortgage en masse.—^Harper v. Sal¬ 
lee, 34 N.E.2d 860, 376 Ill. 640, 135 
A.L.R. 189. 

38- NTeb.—^Dougherty v, Kubat, 93 
ISr.W. 317, 67 Neb. 269. 

42 C.J. p 363 note 36. 

40. Neb.—^Dougherty v. Kubat, su¬ 
pra. 

41. N.D,—Stevahn v. Meidinger, 67 
N.W.2d 1. 

42. IJ.S.—^Minor v. Perry, D.C.Ky., 
19 F.Supp. 449. 

Cal.—Buller v, Buller, 145 P.2d 653, 
62 Cal.App.2d 694—^Payne v. Calla¬ 
han, 99 P.2d 1060, 37 Cal.App.2d 
603. 

N.D.—Stevahn v. Meidinger, 67 N.W. 
2d 1. 

Tex.—Cohen v. Texas Land & Mort¬ 
gage Co., Civ.App., 137 S.W.2d 806, 
reversed on other grounds Texas 
Laud & Mortgage' Oo. v. Cohen, 
159 S.W.2d 869. 138 Tex. 464— 
Wheeler v. Wheeler, Civ.App., 116 
S.W.Zd 862—Bielss v. Moeller, Civ. 
App„ 83 S.W.2d 1098. 

62 C.J. p 644 note 24. 

Conveyances between cotenants gen¬ 
erally see supra § 72. 

PartloiLUiir property 

(1) Chattels.—^Bullman v. Edney, 
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61 S.E.2d 338, 232 N.C. 466—*62 C.J. P 
645 note 24 [b] (1). 

(2) Shares of stock.—Litz v. First 
Huntington Nat. Bank, 197 S.E. 746, 
120 W.Va. 281. 

(3) Other property see 62 C.J. p 
645 note 24 [b], 

43. N.D.—Stevahn v. Meidinger, 57 
N.W. 2d 1. 

Tex.—^Home Owners* Loan Corp. v. 
Cilley, Civ.App., 125 S.W.2d 313, 
error refused—^Bielss v. Moeller, 
Civ.App., 83 S.W.2d 1098. 

62 C.J, p 544 note 24. 

Question of fact 

The exceptions to the general rule 
that one tenant In common cannot 
by his sole act sell more than his 
portion of the common property 
amount to questions of fact to be 
determined from the particulaj* cir¬ 
cumstances of each case.—Home 
Owners* Loan Corp. v, Cilley, Tex. 
Civ.App., 126 S.W.2d 313, error re¬ 
fused. 

Conduct held not to authorize sale 
of whole property 

(1) Ajl alleged acceptance of pro¬ 
spective purchaser's offer to pur¬ 
chase lands, by two of three owners 
thereof, did not bind third owner 
who had expressly disclaimed in¬ 
tention to sell, which fact was known 
to prospective purchaser.—^Hoffstot 
V. Dickinson, D.C.W.Va., 71 F.Supp. 
897, affirmed, C.C.A, 166 F.2d 36. 

(2) Other acts see 62 C.J. p 645 
note 24 Dfl]. 

44. N.D.—Stevahn v. Meidinger, 67 
N.W.2d 1. 
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thorized conveyance by one tenant in common of 
more than his own interest in the common property 
may be valid as against everyone'*^ except cotenants 
injured by it to the extent of the injury.^® Under 
proper authority from his cotenants, a tenant in 
common may sell their interests in the common 
property."^ 

Tenant in common cannot authorise ag'ent to con¬ 
vey more than the tenant’s own interest.^S 

b. Effect of Unauthorized Conveyance 

In the absence of an estoppel or ratification, an un¬ 
authorized conveyance by a tenant in common of more 
than his own interest In the property will be effective 
only as to the interest of the grantor. 

A conveyance by one tenant in common of more 
than his own undivided interest in the common prop¬ 
erty, in the absence of prior authority or subsequent 
ratification, express or implied, carries only the 


undivided interest of the grantor,and does not 
affect the rights of the other cotenants^® unless done 
for the preservation of the common property,and, 
in the absence of consideration to support the instru¬ 
ment of conveyance, may be totally ineffective to 
convey any interest.^2 An unauthorized convey¬ 
ance of the whole estate by one tenant in common 
will not, within the lawful period of limitation, de¬ 
stroy the cotenancy S3 or affect the right of an 

ousted cotenant to recover for waste committed 
on the common property.S^ 

Estoppel. A tenant in common may, by an at¬ 
tempted unauthorized sale of the property, bind 
himself by way of estoppel,s5 and, while it has 
been held that the nonconsenting cotenant may like¬ 
wise, by his own act, be estopped to deny the pas¬ 
sage of title to the vendee of an unauthorized co- 
tenant,56 he is not estopped by the unauthorized deed 
of his cotenant.57 In any event the sale by a 


Tex.—^Home Owners* Loan Corp v. 
Gilley, Civ.App., 125 S.W.2d 313, 
error refused. 

45. Ky.—^Nevels v. Kentucky Lum¬ 
ber Co., 66 S.W. 969, 108 Ky. 550, 
22 Ky.L. 247, 94 Am.S.R. 388, 49 
L.R.A. 416. 

62 C.J. p 645 note 26. 

46. U.S.—Saulsberry v. Saulsberry, 
C.C.A.Ky., 121 F.2d 318. 

Grant void or voidable 

A grant by one tenant in common 
which is not of an undivided share 
hut which purports to bind the en¬ 
tire title is void or voidable when 
confronted with title of a cotenant 
who has not joined in or ratified the 
grant.—Clapp v. Atwood, 16 N.E.2d 
67, 300 Mass. 540. 

47- Tex.—^Duval v. W. T. Carter & 
Bro., Civ.App., 207 S.W.2d 962, 
refused no reversible error. 

62 C.J. p 545 note 27. 

Consideration was essential to va¬ 
lidity of deed as between grantor 
and cotenant to whom grantee re¬ 
conveyed realty as sole grantee, 
where grantee contended that con¬ 
veyance was for a stated considera¬ 
tion and grantor contended he expect¬ 
ed to be paid for conveyance but re¬ 
ceived nothing.—^Singleton v. Gush- 
man, 70 NTS 2d 642, 117 Ind.App. 183. 

48. D.C.—Lipscomb V. Watrous, 3 
App.D.C. 1. 

K.Y*.—Claude Neon Lights v. Kings- 
herg, 254 N.Y.S. 467, 142 Misc. 608. 

48. tJ.S.—Saulsberry v. Saulsberry, 
C.C.A.Ky., 121 F.2d 318. 

Cal.—^Holman v. Holman, 77 P.2d 615, 
25 Cal.App.2d 445. 

N.D.—Corpus Juris cited in Stevahn 
V. Meidinger, 67 N.W.2d 1. 

R.I.-—Bright v. Wilcox, 96 A. 441. 
Tex.—Thomas v. Southwestern Set¬ 
tlement & Development Co., 123 S. 


W.2d 290, 132 Tex. 413, answers to 
certified questions conformed to, 
Civ.App., 131 S.W. 2d 31— Corpus 
Juris quoted in Home Owners’ Loan 
Corp. V. Oilley, Civ.App, 125 S.W. 
2d 313, error refused— Corpus Juris 
cited in Myers v. Crenshaw, Civ 
App., 116 !S.W.2d 1125, 1129, af¬ 
firmed 137 S.W.2d 7, 134 Tex. 500— 
Turner v. Germany, Civ.App,, 94 S. 
W.2d 1177, reversed on other 
grounds Germany v. Turner, 123 S. 
W.2d 874, 132 Tex. 491—Bielss v. 
Moeller, Civ.App., 83 S.W.2d 1098. 
62 C.J. p 545 note 30. 

Quitclaim deed 

DC.—Parker v. Sinclair, 69 P2d 
1033, 61 App.D.C. 219, certiorari 
denied 53 S.Ct. 90, 287 U.S. 644, 77 
LEd. 657. 

urouertv 

Ky.—Harkins v. Keith, 102 S.W.2d 
5, 267 Ky. 363. 

62 CJ, p 646 note 30 [a], 

Iteased property 

(1) By a sale of realty subject to 
a lease, the purchaser acquires the 
reversion of the cotenant whose 
share is under lease and the fee of 
those not leased, but the interest of 
the lessee remains in effect.—Thom¬ 
as V. Farr, 44 N.E.2d 434, 880 Ill. 
429. 

(2) An agreement with trustees to 
pay rent for use of realty was not 
terminated by trustees* conveyance 
of undivided interests.—In re Knox' 
Estate, 12S P.2d 108, 52 Cal.App.2d 
338, 

Property subject to vendor’s lien 

Conveyance by one tenant in com¬ 
mon to holder of vendor’s lien notes 
to whom no transfer of vendor’s lien 
and superior title of vendor had been 
made did not accomplish irescisslo® 
of contract of sale under which ten¬ 


ants in common claimed so as to be 
binding on interests of cotenant who 
did not join in conveyance, and hence 
interest of such cotenant was not 
divested by conveyance,—Myers v. 
Crenshaw, Civ.App., 116 S.W.2d 1125, 
affirmed 137 S.W.2d 7, 134 Tex. 500. 

50. Cal.—Buller v. Buller, 145 P 2d 
653, 62 Cal.App.2d 694—Payne v. 
Callahan, 99 P.2d 1050, 37 Cal.App. 
2d 503. 

Ga.—Mathis v. Solomon, 4 S.B 2d 
24, 188 Ga. 311. 

Tex.—Cohen v. Texas Land & Mort¬ 
gage Co., Civ.App., 137 S.W.2d 806, 
reversed on other grounds Texas 
Land «& Mortgage Co. v. Cohen, 
169 S.W.2d 859, 138 Tex. 464. 

:Life teuauts in an undivided inter¬ 
est in land remained the owners 
thereof, where land was sold and 
owners of life estate were not named 
in the deeds and did not sign them. 
—Magnolia Petroleum Co. v. Taylor, 
Tex.Civ.App., 173 S.W.2d 969, error 
refused. 

51. Tex.—^Bielss v. Moeller, Civ. 
App., 83 S.W.2d 1098. 

52. N.C.—^Locke v. Alexander, 9 N. 
C. 165, 11 Am.D. 760. 

53. W.Va.—^Hardman v. Brown, 88 
S.E, 1016, 77 W.Va. 478. 

54. W.Va.—Hardman v. Brown, su¬ 
pra. 

55. Tex.—Trammell v. McDade, 29 
Tex. 360. 

62 C.J. p 546 note 36. 

Estoppel Arising from cotenant’s act 
as binding on ^lis cotenant gener¬ 
ally see i^ra § 129. 

56. N.C—^Bullman V. Edney, 61 S.E. 
2d 338. 232 N.C. 465. 

62 C.J. p 546 note 37* 

57. Mass.—^Benjamin v. American 
Tel., etc., Co,, 82 N,E. 681, 196 

, Mass. 4^4, 13 AnmOasw ,30.6. 
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tenant in common of more than his share may not 
operate to convey any greater interests than are in 
the grantor himself.^® 

Ratification. An unauthorized sale or conveyance 
of more than his own share of the common property 
by one tenant in common may be ratified by the 
others,particularly where the purchaser knows 
at the time of the sale that the seller is not the 
sole owner of the property he purports to sell.^O 
However, in order to be effective, the ratification 
must clearly appear.®^ 

c. Rights and Liabilities of G-rantees 

The grantee of one who purports to convey, with¬ 
out authority, more than his own interest In the prop¬ 
erty acquires only the rights that his grantor had. 

The grantee of a tenant in common who, without 
authority of his cotenants, purports to convey more 
than his own interest in the common property is en¬ 
titled to the same rights as his grantor,^2 
more.®3 In accordance with the general rule, con¬ 
sidered supra § 108, a purchaser of common property 
from one of the tenants therein may be bound to 
know the extent of the tenant’s authority to bind 
his cotenants,and a purchaser from a cotenant 
with notice, actual or constructive, of the character 
of his title is bound by such notice, and will be lim¬ 
ited in his holding to the actual interest of his 
grantor.®® Nevertheless it has been held that a 
purchaser, who has no notice of the fact that his 
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grantor, who purports to own the whole property, 
holds merely as a tenant in common, is not bound 
by the secret equities of the cotenants.®® One pur¬ 
chasing an undivided interest in land under the 
belief that he was purchasing the entire property 
has been held liable for the fair rental value of 
the property from the time he learned the true 
facts,®'^ and not to be liable for the value of timber 
cut before that date.®^ A purchaser from a tenant 
authorized to sell will be protected as against a sub¬ 
sequent purchaser of a cotenant.®^ 

Purchaser may refuse to receive common property 
sold by a tenant in common without authority of 
his cotenant. 

Adverse possession. The grantee of a tenant in 
common may, in a proper case, acquire title by ad¬ 
verse possession as against a cotenant. 

Imposing duty on grantor's cotenant, A pur¬ 
chaser of the entire timber rights from a cotenant 
of the land cannot impose on his grantor’s coten¬ 
ants the duty of examining records to determine 
whether their cotenant has granted such timber 
rights,nor will such purchaser’s conduct in cut¬ 
ting timber in pursuance of the sale impose such 

duty.*^3 

d. Remedies of N'onconveying Cotenants 

Where a tenant In common undertakes to convey 
more than his own Interest in common property, a non- 


58. N.T.—Crip pen v. Morss, 49 N.T. 
63. 

62 C.J. p 546 note 39. 

59. Tex.™-Duval v. W. T. Carter & 
Bro., Civ.App., 207 S.W.2d 962, re¬ 
fused no reversible error—Home 
Owners’ Loan Corp. v. Gilley, Civ. 
App, 125 S.W.2d 313, error refused. 

62 C.J. p 546 note 41. 

Ratification of cotenant’s unauthor¬ 
ized acts generally see infra § 129. 
CondtLot coiLstltiLtisig xatlAcatioii 

(1) A tenant in common, by join¬ 
ing in a suit expressly rutifying ^'le 
sale, and asking that a trust in the 
proceeds be decreed in his favor, suf¬ 
ficiently confirmed a sale by coten¬ 
ants.—^Holman v. Tjosevig, 6 Alaska 
690. 

(2) Where deed under which gran¬ 
tee’s successor was claiming was 
signed by all of the heirs of de¬ 
ceased, but only two of them were 
named in body of deed as graptors, 
acts of other heirs, including their 
acquiescence in possession by gran¬ 
tee and thiose holding under him for 
over thirty years,- shewed that they 
had ratified the conveyance to gran¬ 
tee of entire. interest inherited by 
them.—Duval v. W. T C^ter & Bro„ 
Tex.Qv.App., 217 %W.2d 962, refused 
no reversible errpr. 
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(3) Other acts see 62 C.J. p 546 
note 41 [a]. 

60. Vt—Martin v. Rutledge, 110 A. 
222, 94 Tt. 258. 

61. Mass.—Benjamin v. American 
Tel., etc., Co., 82 N.E. €81, 196 
Mass. 454. 

62 C.J. p 547 note 43. 

62. Tex —Corpus OTurls quoted In 

Home Owners’ Loan Corp v. Cilley, 
Civ.App., 125 S.W.2d 313, 316, er¬ 
ror refused. 

62 C.J. p 547 note 44. 

63. Fla—Carr v. Lesley, 74 So. 207, 
73 Fla. 233. 

62 C.J. p 547 note 46. 

64. W.Va—Lawrence v. Potter, 113 
SE 266. 91 W.Va. 361. 

Signature ais agent as notice 

Signature of contract to bell real¬ 
ty by one of three tenants in com¬ 
mon as agent was not a representa¬ 
tion that he was sole owner but was 
notice to purchaser to the contrary. 
—Morris v. Wilson, 49 A.2d 458, l^T 
Md, 217. 

RossesBlon as notice of title 

Where tenant in common orally 
purchased interest of cotenant ahd 
thereafter remained in exclusive poe- 

m. 


session claiming the entire interest, 
tenant's possession was notice as 
against a subsequent purchaser of 
same interest from cotenant.—^Wren 
V. Wren, 36 S E 2d 77, 199 Ga, 861, 
162 AL.R. 204. 

65. W.Va.—Parker v. Brast, 32 S.E. 
269, 45 W.Va, 399. 

66. Wis.—Atkinson v. Hewett, 23 N. 
W. 889, 63 Wis. 396. 

62 C J. p 547 note 49. 

67. La—Lemoine v. Kelone, App., 
18 So.2d 516. 

68. La.—Lemoine v. Kelone, supra. 

69. Ohio.—Lesslie v. Worthington, 
Wright 628. 

62 C.J. p 547 note 50. 

70. Ky,—^Nevels v. Kentucky Lum¬ 
ber Co., 56 S.W. 969, 108 Ky. 650, 
22 Ky.L. 247, 94 Am.S.R. 388, 49 
L.R.A. 416. 

62 C.J. p 647 note 51. 

71. Cal,—Tansman v. Faris, 59 Cal, 
662. 

Adverse possession by one tenant in 
common as against cotenants gen- 
ei^ally see supra §§ 37-42. 

72. Vt.—Lee v. Follensby, 85 A. 916, 
86 Vt. 401. 

73,1 Vt—Lee v, Follensby, supra. 
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consenting cotenant may recover the value of his own 
undivided interest in the property or claim a cotenancy 
with the purchaser. 

Where a tenant in common undertakes to convey 
more than his own interest in common property, a 
nonconsenting- cotenant may recover the value of 
his own undivided interest in the property,or 
may claim cotenancy therein with the vendee’^^ or 
reimbursement of his share of the original purchase 
price.'^® On the other hand, a nonconveying coten¬ 
ant usually may follow the property in the hands 
of a purchaser*^or recover its value from the 
wrongdoer, i^ut the proceeds of such property 
cannot be followed into a trade or business in which 
such proceeds have been invested.'^^ 

Since the sale of the common property by a ten¬ 
ant in common therein, or one claiming under him, 
without the consent of his cotenants, does not pass 
title of the nonconsenting cotenants’ interest, as 
discussed supra subdivision b of this section, they 
may be entitled, as against the purchaser of the 
common property, to a remedy for his subsequent 
conversion.*® Although tenants in common who, 
without authority of their cotenants, transfer more 
than their own interest in common property are not 
regarded as trustees of the proceeds for the non¬ 
assenting cotenants,the purchaser may be held to 
be a trustee for the nonconsenting cotenants,*^ and, 
in case of fraud, equity may permit the nonassenting 
cotenant to recover his proportionate share of the 
proceeds.** In a proper case the remedy of a non¬ 
assenting cotenant may be by way of an account¬ 
ing,*^ and, where a tenant ratifies an unauthorized 
sale on credit to a purchaser who subsequently be¬ 


comes insolvent, the ratifying tenant may compel 
his cotenant to bear a proportionate part of the 
loss.*5 

Authorisation or ratification. If a tenant in com¬ 
mon authorized or ratified the sale of the common 
property by his cotenant, he may maintain an ac¬ 
tion against the purchaser for his share of the 
price.** 

Where tenant exceeds authority. Where a tenant 
in common is authorized to sell the whole common 
property, but exceeds his authority in doing so, his 
cotenant’s remedy is against him rather than against 
the purchaser.**^ 

Election of remedy. On nonconsenting cotenant’s 
election to pursue one of the remedies open to him, 
he is precluded from following another remedy.** 

Statutory provisions authorizing redemption of 
common property conveyed to third persons by one 
tenant in common are limited in their application 
to sales actually made to such persons.*® 

e. Contract or Option to Sell 

Unless authorized to do so, one tenant in common 
may not contract to sell more than his own interest or 
bind his cotenants by an option to sell the common 
property. 

In the absence of authority from his cotenants, 
a tenant in common has no power to bind them 
by a contract to sell the whole estate in common 
property;®® but, if a tenant in common is duly au¬ 
thorized to sell the entire common property, and he 
makes a contract of sale, his cotenants and their 


74. Ky.—^Nevels v. Kentucky Lum¬ 
ber Co., 66 S^W. 969, 108 Ky. 550, 
22 Ky.L. 247, 94 Am.S.K. 388, 49 
L.R.A. 416. 

62 C.J. p 547 note 57. 

Remedies of tenants in common in¬ 
ter se generally see supra §§ 
76-107. 

Sliard ot selling’ price 

La.—^Vance v. Sentell, 152 So, 513, 
178 La. 749. 

75. Wash.—^Klundt v. Bachtold, 188 
P. 924, 110 Wash. 694. 

62 C.J. p 547 note 67. 

76. N.J.—^Hewson v. Charles P. G-il- 
len & Co., Ch., 142 A. 260. 

77. Okl.—Logan v. Oklahoma Mill 
Co., 79 P. 103, 14 Okl. 402. 

62 C.J. p 648 note 68. 

78. Okl.—Logan v. Oklahoma Mill 
Co., supra. 

62 C.J. p 547 note 68. 

79. Pa.—^Appeal of Coursln, 79 Pa. 
220, 229. 

80. Ky.—^Nevels v. Kentucky Lum¬ 
ber Co., 66 S.W. 969, 108 Ky. 660, \ 


22 Ky.L. 247, 94 Am S.R. 388, 49 
L.R.A. 416. 

62 C.J. p 548 note 61. 

81. Fla—City of Jacksonville v. 
Broward, 122 So. 521, 97 Fla. 885. 

62 C.J. p 648 note 62. 

82. N.J.—^Bnnis v. Hutchinson, 30 
N.J.Eq. 110. 

83. Ky.—Garr v. Boswell, 38 S.W. 
613, 18 Ky.L. 814. 

84. Tex.—Gillum v. St. Louis, etc., 
R. Co., 23 S.W. 717, 6 Tex.Civ.App. 
338. 

62 C.J. p 648 note 66. 

85. Me,—Rogers v. White, 6 Me. 
193. 

86. Conn—Oviatt v. Sage, 7 Conn. 
95. 

N.Y.—Putnam v. Wise, 1 Hill 234, 37 
Am.D. 309. 

87. Tenn.—Cline v. Stradlee, Ch. 
App., 48 S.W, 272. 

62 C.J. p 548 note 69. 

88. N.T.—^Rodermund v. Clark, 46 
N.T, 354. 

62 C.J. p 648 note 70. 
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89. Philippine.—^Estrada v. Reyes, 
33 Philippine 31. 

62 C.J. p 648 note 71. 

90. Ark.—Garner v. Horne, 246 S.W. 
2d 229, 219 Ark. 762. 

62 C.J. p 648 note 72. 

27ot general agent 

The mere fact of ownership of 
realty by two persons as tenants in 
common does not constitute each a 
general agent of the other to enter 
into an executory agreement for 
sale of realty.—^Albert v, Schrank, 
196 N.Y.S. 611, 613, 203 App.Div. 149 
—Warren v. Hoch, 94 N.Y.S.2d 738, 
modified on other grounds, 96 NT.Y.S. 
2d 832, 276 App.Div. 607, appeal de¬ 
nied 98 N.Y.S.2d 220, 277 App.Div. 
879. 

Au-thority to sell or find purchaser 

Mere authority to cotenant to sell 
or find a purchaser for land would 
not give him authority to sign a 
contract of sale binding on oobwners. 
—Morris v. WUson, 49 A.2d 468, 187 
Md. 217. 
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grantees with notice are bound thereby.^i A con¬ 
tract by a tenant in common for the conveyance of 
land, which purports to convey the entire fee, is 
effective only as to the interest of the grantor.^2 
Where one tenant in common signs an agreement 
for a conveyance of land on condition that another 
cotenant also sign it, and the other cotenant fails 
to sign, the agreement is not binding on either 
cotenant.®2 A tenant in common who contracts to 
sell the entire property, representing that he is au¬ 
thorized by his cotenants to do so, but who is un¬ 
able to procure his cotenants* consent, may be re¬ 
quired to convey his own undivided interest in the 
common property if the vendee relies on his au¬ 
thority,®^ although his grantee cannot be required 
to accept less than a conveyance of the entire prop¬ 
erty.®^ 

Estoppel. In the absence of evidence that he 
has received benefits from a cotenant*s contract to 
sell the common property, a nonassenting tenant is 
not estopped to deny the invalidity of the contract 
as to himself.®^ 

Ratification. A tenant in common, in order to 
ratify an unauthorized contract for the sale of the 
common property to a third person, must have full 
knowledge of all the material terms and provisions 
of the contract and agree to such terms and pro¬ 


visions.®'^ His agreement may be manifested by 
his acts and conduct.®^ 

Rescission. A tenant in common cannot bind his 
cotenant by an agreement to rescind a valid con¬ 
tract for the sale of common property.®® 

Option. Although none less than all of the ten¬ 
ants in common may bind their cotenants by an op¬ 
tion to sell the common property to a third person,^ 
tenants who give such an option to sell the whole 
property are themselves bound.^ 

§ 120. - Of Cotenant's Undivided Interest 

a. In general 

b. Effect of conveyance 

c. Rights and liabilities of grantees 

d. Contract to sell 

a. In General 

A tenant In common may, without the consent of 
his cotenants, convey or dispose of his undivided inter¬ 
est In the common property as long as he does not prej¬ 
udice the rights of his cotenants in the premises. 

A tenant in common may, without the consent 
of his cotenants, convey or dispose of his undivided 
interest in the common property as long as he does 
not prejudice the rights of his cotenants in the 
premises.® This right exists regardless of the 


^1. Wis —McWhinne v. Martin, 4 6 
N.W. 118, 77 Wis. 182. 

62 C.jr. p 549 note 73- 

92. Ala.—^Lightsey v. Stone, 62 So. 
2d 376, 266 Ala. 641. 

93. Utah.—Ravarmo v. Price, 260 P. 
2d 670. 

94. Ohio.—Steel v. Murphy, 10 Ohio 
App, 160. 

Absence of represeiitatlosL 

Where the vendors are tenants in 
common and one repudiates the con¬ 
tract because his name was signed 
to it without his authority, the other 
vendor is not liable in damages for 
refusing to convey his undivided in¬ 
terest, since such a conveyance is 
not what the contract required—Ol¬ 
son V. Lrovell, 27 P. 766, 91 Cal. 606. 

95. Ohio.—Steel v. Murphy, 10 Ohio 
App. 150. 

96. Tex.—Hay lor v. Parker, Civ. 
App., 139 S.W. 93. 

62 C J. P 649 note 76. 

97. Iowa.—Mathias v. Mathias, 149 
N.W. 87, 167 Iowa 81. 

62 C.J. p 549 note 77. 

98- Mich.—Stuart v. Mattern, 105 
N.W. 35, 141 Midh. 686. 

62 C.J. p 649 note 78. 

99. Atk.—^BViar v. Baldri^Se, 120 S. 
W. 989, 91 Ark. 133. 

1. Ariz,—^Monaghan v. Barnes, 61 P. 
2d 168, 48 Ariz. 213. 


Mich.—Cooper v. Pierson, 180 N.W. 
351, 212 Mich. 657. 

2. Mich,—Cooper v. Pierson, supra. 
62 C.J. p 549 note 81. 

3. U.S.—^Minor v. Perry, O.C.Ky., 19 
P.Supp. 449. 

Ala.—Moore v. Poshee, 38 So.2d 10, 
261 Ala 489, 

Ariz,—Haynie v. Taylor, 213 P.2d 
684, 69 Ariz. 339. 

Cal —^Buller v. Buller, 145 P.2d 653, 

62 Cal.App 2d 694—^Payne v. Cal¬ 
lahan, 99 P.2d 1050, 37 Cal.App.2d 
503. 

G-a.—Motor Aid v. Pay, 187 S.B. 120, 

63 GeuApp. 772. 

Ill.—^Nicklaus v. Daubs, 52 N.E.2d 
786, 385 Ill. 407—^Barnes v. Swedish 
American Nat. Bank o-f Rockford, 
19 N.B.2d 929. 371 Ill. 20—PyfCe v. 
Pyffe, 11 N.B.2d 857, 292 Ill.App. 
639. 

Mass —^Mills V. Blakelin, 30 N.E.2d 
873, 307 Mass. 542, 

Miss—Medford v. Mathis, 168 So. 
607, 176 Miss. 188. 

N.X.—W^arren v, Hoch, 96 N.X.S.2d 
832, 276 App.Div. 607, appeal de¬ 
nied 98 N.T.S.2d 220, 277 App.Div. 
879 —Slade v. Louis Hornick Co., 
Inc,, 69 N.Y.S 2d 495, 188 Misc. 
465, reversed on other grounds 71 
NY.S,2d 302, 189 Misc. 104—^Her¬ 
man V. Pallck, 64 N.T.S.2d 208. 
N.D.—Stevahn v. Meidinger, 57 N.W. 
2d 1. ' 


Okl.—-Wolfe V. Stanford, 64 P.2a 
335, 179 Okl. 27. 

Tex—^Lake v. Reid, Civ.App., 252 
S.W.2d 978—^Dittoe v. Jones, Civ. 
App., 220 S.W2d 315, refused no 
reversible error—^Hays v. Marble, 
Civ.App , 213 S.W.2d 329, error dis¬ 
missed—Cohen v. Texas Land ^ 
Mortgage Co., Civ.App., 137 S.W. 
2d 806, reversed on other grounds 
Texas Land & Mortgage Co. v, 
Cohen, 159 S.W.2d 859, 138 Tex. 
-464. 

62 C.J. p 549 note 83. 

Tenant’s right to bind his undivided 
interest by: 

Contract generally see supra § 109. 
Lease see supra § 114. 

Mortgage see supra § 116. 

Frohlbltion of power of alleuatioxi 
It is repugnant to nature of an 
estate of tenant in common to pro¬ 
hibit his*power of alienation for an 
indefinite period of time which may 
extend beyond his lifetime.—Drach- 
enberg v. Drachenberg, 58 A.2d 861, 
142 N.J.Eq. 127, 

BarUcnlar property involved 

(1) Chattels.—Bullman v. Edney, 
61 S,E.2d 338, 232 N.C. 465—62 C.J. 
p 550 note 83 [h] (1). 

(2) Mineral servitudes.—Ohio Oil 
Co. V. Cox, 198 So. 902, 196 La. 193. 

(3) Oil and gas rights.—Wolfe v. 
Stanford, 64 P.2d 335, 179 Okl, 27. 
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rights o£ the tenants in common to have the com¬ 
mon estate partitioned,^ and notwithstanding the 
land held in common consists of two or more sep¬ 
arate tracts.5 Nevertheless, a tenant in common 
may not convey his interest in the common property 
to the prejudice of his cotenants.® Thus it has been 
held that one tenant in common cannot so dispose 
of his interest in the soil to one person and his in¬ 
terest in the minerals to another person as to preju¬ 
dice the rights of his cotenants therein.*^ However, 
as between the parties to the transaction, the reten¬ 
tion of mineral rights by the grantor of an undivid¬ 
ed interest in the soil has been held valid.® 

Mere passive acquiescence of tenants in common 
in the sale of a tenant's interest by a person hav- 
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ing no title cannot confer any interest on the ven¬ 
dee.^ 

Remedies of nonconsenting cotenants. Under ap¬ 
propriate statutes, where one tenant in common con¬ 
veys his undivided interest in the common property, 
his cotenants may, under prescribed conditions, re¬ 
deem such interest from the sale.^® 

b. Effect of Conveyance 

Ordinarily, the conveyance by a cotenant of his un¬ 
divided share will operate to transfer the identical in¬ 
terest of the grantor in the common property. 

Ordinarily, a conveyance by one tenant in common 
of his undivided interest operates to transfer the 
identical interest of the grantor in the common 
property.^^ Such a conveyance has no effect on 


(4) Shares of stock.—Litz v. First 
Huntington Nat. Bank, 197 S.E. 746, 
120 W.Va. 281. 

(5) Other property.—62 C.J. p 550 
note 83 [h]. 

Subject to rights of coteuants 

A cobwner may sell his interest 
in the whole or in only a part of the 
entire thing held, in common, but 
sells subject to rights of other co¬ 
owners which came into existence 
when the thing was acquired in com¬ 
mon ownership.—Caraway v. Hebert, 
LajVpp., 182 So. 164. 

tlndivlded Interest and life estate 

Where at time grantor contracted 
for conveyance of his strip of land 
he owned an undivided one-half in¬ 
terest and had use of the entire lot 
for life as survivor of spouse, who 
•owned the other undivided one-half 
interest and who had died intestate, 
grantor could convey fee simple title 
to his undivided one-half Interest 
and a life estate in the other undi¬ 
vided one-half interest.—Lightsey v. 
Stone, 62 So.2a 376, 256 Ala. 641. 

-Conveyance after Interest assigned 

Where defendant wrongfully ap¬ 
propriated and conveyed an undivid- 
•ed half Interest in land notwith¬ 
standing the prior assignment of his 
interest therein and assignee ac- 
•quiesced in such appropriation, as¬ 
signee was properly given the value 
of the interest so appropriated.— 
Dobler v. Bawden, 25 N.W.2d 866, 
238 Iowa 76. 

Torm of deed 

Surviving cotenants of realty could 
not raise question whether deed ex¬ 
ecuted by deceased tenant in com¬ 
mon conveying undivided interest 
was In fact intended as mortgage or 
as deed absolute.—Medford v. Mathis, 
168 So. 607, 176 Miss. 188. 

Okl.—Wolfe V. Stanford, 64 P.2d 

335, 179 Okl. 27. 

62 C.J. p 650 note 84. 


5. Tex.—^Peterson v. Fowler, 11 S. 
W. 534, 73 Tex. 524. 

62 C.J. p 550 note 85. 

6. Ill.—Shoup V. Cummins, 166 N.E. 
118, 334 Ill. 539, 65 A.L.R. 887. 

62 C.J. p 550 note 86. 

Where uoucouveyiug cotenaut was 
not adversely affected by transfer of 
other CO tenant’s mineral interest, he 
would not be required to sever his 
mineral interest from the surface 
ownership against his will.—^Laws v. 
Sturgill, 151 S.W.2d 423, 287 Ky. 37 

7. Mass.—Adam v. Briggs Iron Co., 
7 Cush, 361. 

]Sr.j.—Boston Franklinite Co. v. Con- 
dit, 19 N.J.Eq. 394. 

8. XJ.S.—Saulsberry v, Maddix, CC. 
A.Ky., 126 F.2d 430, certiorari do¬ 
med 63 S.Ct. 36, two cases, 317 U.S. 
643, 87 L.Ed. 518. 

9. Cal,—^Waring r. Crow, 11 Cal. 
366. 

62 C.J. p 660 note 88. 

10. U-S.—Roig V. Central Pasto Vie¬ 
jo, Inc., C.C.A.Puerto Rico, 6 F.2d 
106. 

62 C.J. p 661 note 10. 

Refusal to purchase land from co- 
tenants is not a bar to the right of 
a cobwner to redeem from a sale to 
a third person.—^Velldn v. Central 
Pasto Viejo, Inc., 34 Puerto Rico 
226. 

11. Ala.—Moore v. Foshee, 38 So. 2d 
10, 251 Ala. 489. 

Ga.—O’Hara v. Jacobs, 11 S.E.2d 199, 
191 Ga. 5. 

Miss.—Hurst v. J, M. Griffin & Sons, 
46 So.2d 440, 209 Miss. 381, sug¬ 
gestion of error overruled 47 So,2d 
811, 209 Miss. E81. 

Mo.—Richardson v. Kuhimyer, 250 S. 
W‘:2d 365. 

Pa.—Siele6k4 v. Slelecki, 163 A- 376, 
107 pa.Super. 291. 

Tex.—Hunley v. il^ulowskl, Civ.App., 
256 S.W.2d 932—^LaJke v. Reid, Civ. 
App., 262 S.W.2d 978—^Fulcher v. 
Carter, C^v-App., 212 S,V^.2d 603— 

Corpus Juris cited in TutbbV v. 
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Germany, 94 S.W 2d 1177, Civ App , 
reversed on other grounds Ger¬ 
many V. Turner, 123 S.W.2d 874, 
132 Tex. 491. 

62 C.J. p 650 note 91. 

Creation of tenancy in common be¬ 
tween purchaser and other coten¬ 
ants see supra § 8. 

Severance of tenancy between seller 
and cotenants see supra S 14. 
Incorrect deed 

Where deed purported to convey 
an undivided one-half mineral inter¬ 
est in lands, and grantor in fact 
owned a fractional interest in the 
tract of less than an undivided one- 
half, deed operated to convey all the 
right, title and interest held by gran¬ 
tor.—Ramirez v. Flag Oil Corp. of 
Del., Tex.Civ.App., 257 S.W.2d 131. 
Right to coutrlbutloa for improve- 
aneuts 

A deed by a cotenant, conveying 
“all the estate, title and interest 
. . . either in law or in equity”, 

included and transferred the coten¬ 
ant's unreserved equitable right to 
contribution for necessary improve¬ 
ments made by him on the realty 
during his cotenancy.—Russell v. 
Russell, 28 N.E.2d 551, 137 Ohio St. 
153. 

Tenants bound severally 

Agreement by five tenants in com¬ 
mon to deliver to a purchaser quit¬ 
claim deed to their interests bound 
the tenants severally and not joint¬ 
ly, particularly where so construed 
by the parties.—^In re Levy’s Estate, 
8 N.T.S.2d 858, 169 Misc. 786. 
Particular interests not passing 
(1) Grantee of undivided interest 
in realty excepting that already con¬ 
veyed was not entitled to equivalent 
undivided interest in balance of pro¬ 
ceeds of sale of such realty collected 
up until date of such conveyance.— 
Nichols V. Spindler, 53 N.E.2d 888, 
222 Ind. 502. 

If da©d^ which purported to 
cohvey labds owned b;^ grantors as 
tenants in ©ommlm, was void as to 
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the interest of the grantor's cotenants.^^ As a one tenant in common ordinarily operates to trans- 

general rule, full effect will be given in equity to fer the exact interest of the grantor, as discussed 

a conveyance of an undivided interest in common supra subdivision b of this section, such a con- 

property when this can be done without prejudice veyance transfers all of the rights of the cotenant 

to the nongranting cotenants.^3 However, where in the common property,^5 subject to the rights of 

the conveyance is prejudicial to the rights of the the other cotenants but the grantee can acquire 

other cotenants it may be set aside in equity.^^ no greater interest than his grantor had.^'^ A gran¬ 

tee with notice takes subject to the equities of the 
a Rights and Liabilities of Grantees other cotenants,^^ although in the absence of sufli- 

A conveyance of the undivided Interest of one ten- Iiotice the grantee may take his interest free 

ant in common transfers all of the rights of the co- from mere equitabk rights of Others,at least if he 

tenant in the common property. occupies the position of a bona fide purchaser for 

Since a conveyance of the undivided interest of a valuable consideration.^o Under the general rule 


one of grantors by reason of his 
mental incapacity, or mental weak¬ 
ness coupled with fraud, the half- 
interest of such grantor would be 
unaffected by the deed—O’Hara v. 
Jacobs, 11 S.E.2d 199, 191 Ga. 5. 

(3) Other interests see 62 C.J. p 
«50 note 90. 

a2. Ala.—Moore v. Poshee, 38 So.2d 
10, 251 Ala. 489. 

62 C.J. P 550 note 92. 

13. Or.—Seavey v. Green, 1 P.2d 
601, 137 Or. 127, 75 A.L.R. 1451. 

14. Ky.—^LiOng v. Howard, 223 S.W. 
2d 376, 311 Ky. 66. 

15. Ala.—Lightsey v. Stone, 52 So. 
2d 376, 255 Ala. 541. 

Ill.—^Nicklaus v. Daubs, 52 N.E.2d 
786, 385 Ill. 407—Barnes v. Swe¬ 
dish American Nat. Bank of Rock¬ 
ford. 19 N.E2d 929, 371 Ill. 20, 
Tex.—Lake v. Reid, Civ.App., 252 
S.W.2d 978. 

Rights of grantees under tenant's 
purported conveyance of more than 
his share of cammon property see 
supra § 119. 

After purchase at foreclosure sale 

Where owner mortgaged a portion 
of his land and died intestate and 
purchaser at foreclosure sale con¬ 
veyed such portion to one of owner’s 
sons who bought in good faith and 
not merely to redeem from former 
lien for benefit of son’s cotenants, 
.and later son conveyed to nephew, 
nephew obtained good title as 
against cotenants.—Smith v. Smith, 
52 So.2d 1, 211 Miss. 481. 

16. Ill.—^Nicklaus v. Daubs, 62 N.E. 

2d 788, 385 Ill. 407—Barnes v. 

Swedish American Nat. Bank of 
Rockford, 19 N.E.2d 929, 371 III. 
20 . 

■17. Idaho.—Twin Falls Orchard & 
Fruit Co. V. Salsbury, 117 F. 118, 
^ 20 Idaho 110. 

Wa.--Nickels V. Miller, 101 S.E. 68. 
126 Va. 69. 

aglMiug leatse 

The Intei^or I>epartment’s cancel¬ 
lation of mining leaae on restricted 
Inmans’ interests in land to owner 
--of renaMnlhfi^ 4nllei^es«t^ mi gl?ound of 


failure of purchaser of lessee's in¬ 
terest to operate property in con¬ 
formity with lease was not a contro¬ 
versy between lessee and such Indi¬ 
ans or their representatives within 
provision of sale contracts that con¬ 
dition thereof that vendor might de¬ 
clare contracts void, if purchaser 
failed to carry on mining work, 
should not be invoked if parties were 
unable to carry on wo-rk because of 
litigation or court orders due to con¬ 
troversy between vendor and his co¬ 
owners, as controversy, if any, was 
between purchaser and Interior De¬ 
partment.—^Alper V. Duffy, 173 P.2d 
444, 197 Okl. 589. 

No right to cut timber 
Pa—Sielecki v. Sielecki, 163 A. 375, 
107 Pa. Super. 291. 

18. Tex.—Stanolind Oil & Gas Co. v. 
Simpson-Fell Oil Co., Civ.App., 85 
S.W.2d 326, affirmed Simpson-Fell 
Oil Co. V. Stanolind Oil & Gas Co , 
125 SW.2d 263, 136 Tex. 158, re¬ 
heard 146 S.W.2d 723, 136 Tex. 158. 

62 C.J. p 661 note 97. 

Iiimited effect of notice 

Possession of premises by vendor 
and one of his cotenants would 
charge purchaser with notice only of 
such equities as such cotenant in 
possession might have in title to the 
premises by reason of his possession, 
and would not constitute notice of 
equities existing between vendor and 
his cotenants by reeison of trans- 
a 9 tions between themselves not ap¬ 
pearing of record.—^Dietsch v. Long, 
43 N.B,2d 906, 72 Ohio App. 349. 
Option to purchase 

Where cotenants had agreed that 
survivor should have the option to 
purchase the interest of the dece- 
I dent, a grantee of the decedent, hav¬ 
ing notice of the option, could not 
claim the status of a bona ffde pur- 
ohaser without notice.-*-In re Ro- 
mlg's Estate 93 A.2d 884, 172 Pa. 
Super. 334. 

19. Tex.— Corpus Juris quoted la 

Kirby Lumber Co. v. Temple Lmh- 
ber Co., 83 S.W.2d 638, 126 Tex. 

t 284. 

62 C.j. p 561 note^8. 
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Notice held lasufflcient 

(1) A deed whereby record owner 
of undivided one-fifth interest in 
realty for a purported valuable con¬ 
sideration quitclaimed the undivided 
one-fifth part of such realty to gran¬ 
tee and all right, title and interest 
of the grantor in and to such prem¬ 
ises with all the privileges and ap¬ 
purtenances thereunto was not of 
such character as to charge grantee 
with notice of equities existing be¬ 
tween grantor and his cotenants.— 
Dietsch V. Long, 43 N.E.2d 906, 72 
Ohio App. 349, 

(2) Entries on transfer record in 
auditor's office and the notation 
"transfer unnecessary" on purchas¬ 
er's recorded deed to undivided one- 
fifth interest in realty did not reflect 
on the title to such realty, since such 
entries were made for the purpose of 
taxation only.—^Dietsch v. Long, su¬ 
pra. 

Oral partition 

Purchaser of undivided interest 
was entitled to recover in trover 
against cotenant who cut dispropor¬ 
tionate share of timber, notwith¬ 
standing purchaser’s remote grantor 
had entered into oral partition with 
cotenant's remote grantor, and tim¬ 
ber cut by cotenant was cut exclu¬ 
sively on tract which cotenant's re¬ 
mote grantor received under oral 
partition, eind notwithstanding pur¬ 
chaser’s remote grantor had 60 years 
before cut timber from his share of 
partitioned tract, where purchaser 
had no notice of these facts.—^Kirby 
Lumber Co. v. Temple Lumber Co., 
83 S.W.2d 638, 126 Tex. 284. 

80. Ohio.—^Dietsch v. Long, 43 N.E. 

2d 906. 72 Ohio App. 349. 

Failure to record deed 

Where a prior grantee failed to 
record his deed, a bona fide purchas¬ 
er of the same Interest acquired good 
title thereto.—Hunley v. Bulowski, 
Tex.Civ.App., 266 S.W.2d 932. 
Freflumption 

In the absence of proof that gran¬ 
tee of undivided one-^flfth interest in 
realty, which was conveyed in satis¬ 
faction of a judgment debt owed by 
grantor to grantee, did not purchase 
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that a purchaser in possession cannot dispute the 
title of his vendor, discussed in the CJ.S. title Ven¬ 
dor and Purchaser § 280, also 66 CJ. p 1030 note 
34-p 1031 note 60, the purchaser of the undivided 
interest of a tenant in common cannot assert as 
against such tenant a title subsequently acquired.^! 

Liability for rent. A lessee of common property 
purchasing the interest of one of the tenants in com¬ 
mon remains liable to his grantor’s cotenants for 
their proportionate share of the rent agreed on.22 
In the absence of an agreement between the gran¬ 
tor and his cotenants, the grantee is liable for rent 
of only as much of common farm land as is fit for 
cultivation at the time he enters and takes pos- 

session.23 

Liability for taxes. The purchaser of the inter¬ 
est of one part owner does not become personally 
liable for the payment of accrued taxes, at least 
in the absence of an agreement to pay such taxes.’^^ 

Persons executing conveyance. A purchaser may 
not complain of the failure of his grantor’s coten¬ 
ants to join in the sale of the whole common prop¬ 
erty,but, where a part owner joined with others 
in conveying the entire estate to himself as trus¬ 
tee, a purchaser is not required to accept a convey¬ 
ance unless the trustee executes the conveyance 
in his individual capacity,^^ 

Subsequent grantees. Grantees under a convey¬ 
ance by one cotenant cannot, by subsequent deal¬ 
ings between themselves, in any way affect the in¬ 


terests of the other cotenants therein, without no¬ 
tice to them.27 

Grantee of coparceners undivided interest ac¬ 
quires only an inchoate titled^ which is subject to 
the equities attached to the interest in the lands of 
the grantor.29 

d. Contract to Sell 

A tenant in common may bind himself by a con¬ 
tract to sell his undivided interest, without regard to 
the wishes of his cotenants. 

Each tenant in common may bind himself by a 
contract to sell his own undivided interest in the 
common property, without regard to the wishes of 
his cotenants,30 and, in the absence of a condi¬ 
tion in the contract specifying that none of the ten¬ 
ants shall be bound unless all are bound, a number 
less than all who join in such contract are bound 
but, where a condition of the contract requires 
that all cotenants sign, one signing will not be bound 
if the others refuse.One tenant in common can¬ 
not, by his contract to sell his own undivided inter¬ 
est, bind his cotenants.33 

§ 121. - Of Less than Cotenant’s Share 

Unless prejudicial to the rights of cotenants, a con¬ 
veyance by a tenant in common of less than his interest 
may operate to convey the fractional Interest intended. 

While a conveyance by a tenant in common of 
less than the whole of his own share in the com¬ 
mon pro-perty may operate to pass that fractional 
interest which it purports to convey,particularly 


the interest in good faith, it would 
be presumed that grantee was a bona 
tide purchaser.—^Dietsch v. Long, 43 
N.B.2d 906, 72 Ohio App. 349. 
Relatioirshlp between cotenants and. 
purchaser 

Where cotenants had right to im¬ 
press liens on interest of noncon¬ 
tributing cotenant because of his 
failure to contribute for taxes and 
other items, upon failure to have 
such liens impressed on the interest 
prior to conveyance thereof, such 
cotenants were only creditors of non¬ 
contributing cotenant, as against pur¬ 
chaser of the latter’s interest.— 
Dietsch v. Long, supra, 

21. W.Va,—Lawrence v. Kennedy, 
111 S.E. 142, 90 W.Va. 209. 

62 C.J. p 661 note 1. 

22. Ky.—Noble v. Richie, 36 S.W. 
2d 376, $37 Ky. 769. 

23. S-C.—^Hancock v. Lay, 16 S.C. 
Ea. 298. 

24. Tex.—^Bushara v. Saratoga Inde¬ 

pendent School List., 163 S.W.2d 
631, X39 Tex. 632—^Reynolds v. 

Batchelor,;^ C^iv.App., 216 S.W.M 
663^ refused aio reversible error. 


25. Utah.—^Rocky Mountain Stud 
Farm Co. v. Lunt, 161 P. 621, 46 
Utah 299. 

62 C.J. p 651 note 5. 

26. Fla.—^Ware v. Busch, 146 So. 
197, 108 Fla. 163. 

27. Miss —Porter v. Stone, 12 So. 
208, 70 Miss, 29L 

N.J—Roll V. Everett, 65 A 732, 72 
N.J Eq. 20, reversed on other 
grounds 71 A. 263, 73 N.J.Eq. 697, 
17 Ann.Cas. 1196. 

28. Mo.—^Flynn v. Herye, 4 Mo.App. 
360. 

Coparcenary or parcenary generally 
see supra § 3. 

29. Mo.—^Flynn v. Herye, supra. 

30. Tex.—Ward v. Walker, Civ.App., 
169 S.W. 320. 

31. Tex.—Dittoe v. Jones, Civ.App., 
220 S.W,2d 316, refused no reversi¬ 
ble error—^Hays v. Marble, Civ. 
App., 213 S.W.2d 329, error dis¬ 
missed—^Ward V. Walker, Civ.App., 
159 S.W. 320, 

32. Tex.—Hays v. Marble, Civ.App., 
213 S.W.2d 329, error dismissed— 
Carnell v. Kinser, Civ.App., 196 
S.W.2d 941, error refused. 
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XlnderstaiLdliLg that all cotenants 
sign same deed 

Ark.—Garner v. Hotme, 245 S.W.2d 
229, 219 Ark. 762, 

Signing within reasonable time 

Where tenant in common agreed to 
sell land stating that he had author¬ 
ity to act for cotenants, and one deed 
was sent out with understanding 
that all tenants would execute same 
deed, but only one tenant in com¬ 
mon signed it, that tenant was re¬ 
quired only to wait a reasonable time 
for the others to sign deed.—Garner 
V. Horne, supra. 

33. Pa.—Mercur v. State Line, etc., 
R. Co., 32 A. 1126, 171 Pa. 12. 

62 C.J. p 562 note 14. 

34. N.D.—Stevahn v. Meidinger, 57 
N.W.2d 1. 

62 C.J. p 662 note 15. 

Deed construed 

Where grantor had previously con¬ 
veyed a one-third undivided interest 
in property, a deed conveying ‘’my 
one-third and undivided interest" 
conveyed only a one-third interest 
and not the remaining two-thirds un¬ 
ci \ di d Interest.—Crichton v. Sau- 
1 C.C.A.La., 169 F.$d 303. 
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where the conveyance is made with the cotenants' 
consent,^5 and subsequent grantees of the same ten¬ 
ant cannot be heard to complain thereof, 36 it has 
been held that, where such a conveyance is prejudi¬ 
cial to the rights of the grantor's cotenants, they 
are not bound*37 

§ 122. - Of Specific Portion of Property 

a. In general 

b. Effect of conveyance 

c. Rights and liabilities of grantees 

d. Rights and remedies of cotenants 

a. In Creneral 

A tenant in common may not convey a specific por» 
tion of the common property, except where it will not 
prejudice his cotenants. 

One tenant in common cannot prejudice his co- 
tenants by conveying a specific part of the common 
property,33 nor can he put the purchaser thereof 
in exclusive possession of the portion conveyed,33 
An undivided share of a tenant in common in a spe¬ 
cific part of the common property cannot be validly 
conveyed if to so do would prejudice the rights of 


the tenant's cotenants.^^^ A tenant in common may, 
however, validly convey a specific portion of the 
common property where such conveyance does not 
prejudice his cotenants.^i 

Notice to grantor^s cotenants does not render 
valid a conveyance of a specific part of common 
property.'^^ 

b. Effect of Conveyance 

A conveyance of a specific portion of the interest 
of a tenant in common is good as against the grantor, 
but is subject to avoidance by the nonconveying coten¬ 
ants if it prejudices them. 

Notwithstanding the language in some cases to 
the effect that a conveyance of a specific part of 
common property by a tenant in common is void 
as to his contenants,43 jt is more generally held 
that such conveyance is not absolutely void,^^ 
but merely voidable^^ at the election of the gran¬ 
tor's cotenants,who alone can avoid if,^3 
and to the extent that,^^ it prejudices them. Ex¬ 
cept for them the conveyance is good against the 
world.so Therefore, a conveyance of a specific por¬ 
tion of the common property is good against the 
grantor and those claiming under him.^i While 


JLa conveyaBLCs to coteiiaiits of rest 
of sliare 

A cotenant conveying portion of 
’mineral estate does not, under equi¬ 
table conversion doctrine, divest him¬ 
self of his entire Interest, and non¬ 
joining cotenants did not become 
•owners of remaining interest in min- 
.eral estate, as their segregated por- 
-tion of common estate.—Thomas v. 
Southwestern Settlement & develop¬ 
ment Co., 123 S.W.Sd 290, 132 Tex. 
413, answers to certified questions 
-conformed to, Civ.App., 131 S.’W.2d 
31. 

.35. Ky.—Elkhorn Coal Co. v. Jus¬ 
tice, 260 S.W. 369, 202 Ky. 607. 

'62 C.J. p 552 note 16. 

-^6. Cal.—Stark v. Barrett, 15 Cal. 
361. 

Mass-—^Howard v. Bates, 8 Mete. 484. 

^7. Ky.—Burt, etc., Lumber Co. v. 
Clay City.Lumber Co, 64 S.W. 652, 
653, 111 Ky. 725, 24 Ky.L. 1019. 

’62 C.J. p 562 note 18. 

-38. Mich.—^Fellow v. Arctic Mining 
Co., 128 NT.W. 913, 164 Mloh. 87, 
47 L.R.A.,K.S., 573, Ann.Cas.l912B 
827. 

'62 C.J. p 652 note 19. 

;:39. Ind.—Mattox v. Hightshue, 39 
Ind. 95. 

62 C.J. p 653 note 20. 

40. ir.H. —^Whitton V. Whitton, 38 NT. 
H. 127, 76 Am.r). 163— Great Fall's 
Co. V. Worster, 15 N.H. 412. 
•^Jonveyance of undivided share gen¬ 
erally see supra* § 120. 


41. Tex.—Lasater v. Ramirez, Com. i 
App., 212 S.W. 935. 

62 C J. p 563 note 21. 

42. N.H.—Great Palls Co. v. Wor- 
ster, 15 NT.H. 412. 

62 C.J. p 553 note '23. 

43. Me.—^Thompson v. Gaudette, 92 
A.2d 342. 

62 C.J. p 653 note 25. 

44. Tex.—^Lake v. Reid, Civ.App., 
252 S.W.2d 978—Gaines v. Lee, Civ. 
App., 175 S.W.2d 728, error refused 
—Larrison v. Walker, Civ.App , 149 
S.W.2d 172, error refused—Harri¬ 
son Oil Co. V. Sherman, Civ.App., 
66 S.W.2d 701, error refused. 

45. Mass —Clapp v. Atwood, 16 H.E. 
2d 67, 300 Mass. 640. 

Tex.—Gaines v. Lee, Civ.App., 176 
S.W. 2d 728, error refused. 

52 C.J, p 554 note 26. 

46. Tex.—^Harrison Oil Co. v. Sher¬ 
man, Civ.App., 66 S.W.2d 701, error 
refused. 

62 C.J. p 654 note 27. 

47. Tex.—Gaines v. Lee, Civ.App., 
175 S.W. 2d 728, error refused. ’ 

62 C.J. p 654 note 28. 

48. Tex.—Thomas v. Southwestern 
SettiMnent & Development Co., 123 
S.W.2d 290, 132 Tex. 413, answer 
to certified questions conformed 
to, Civ.App., 131 S.W.2d 31—Gaines 
V. liee, Civ.App., 175 S.W.2d 28, er¬ 
ror refused—^Larrison v. Walker, 
Civ.App., 149 S.W.2d 172, error re¬ 
fused. 

I 62 C.J. p 554 note 29. 
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49. Tex.—Powell v, Johnson, Civ. 
App., 170 S.W.2d 273, affirmed Ran¬ 
cho Oil Co. V. Powell, 175 S.W 2d 
960, 142 Tex. 63—Larrison v. Walk¬ 
er, Civ.App.. 149 S.W.2d 172, error 
refused—^Harrison Oil Co. v. Sher¬ 
man, Civ.App., 66 S.W. 2d 701, error 
refused- 

ConveyaiLces avoided in inverse order 
of alienation 

Tex.—^Powell v. Johnson, Civ.App, 
170 S.W.2d 273, affirmed Rancho Oil 
Co. V. Powell, 175 S.W.2d 960, .142 
Tex. 63. 

50. Tex,—^Harrison Oil Co. v. Sher¬ 
man, Civ.App., 66 S.W.2d 701, error 
refused. 

62 C.J. p 654 note 30. 

51. Tex.—Gaines v. Lee, Civ.App., 
176 S.W.2d 728, error refused— 
Larrison v. Walker, Civ.App., 149 
S.W.2d 172, error refused. 

62 C.J. p 654 note 31. 

Deed construed 

(1) Where granting, habendum, 
and warranty clauses in deed indicat¬ 
ed intention to convey entire tract 
and not only grantors' individual un¬ 
divided interests, recitals referring 
to grantors as surviving wife and 
heirs were descriptio personae.—Ger¬ 
many V. Turner, 123 S.W.2d 874, 132 
Tex. 491, 

02) Although the fact that a gran¬ 
tor has warranted title to an entire 
tract conveyed is not conclusive, it 
is a strong circumstance indicating 
1 an intention to convey the whole and 
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in no event will a conveyance of a specific part 
of the common property by one tenant be given an 
effect which will be prejudicial to the rights of his 
cotenants,52 such conveyance will be given effect 
as far as is consistent with the full rights of the 
nonconveying cotenants.53 

Particular interest passing. Usually the effect of 
a conveyance by a tenant in common of a specific 
part of common property is to pass his proportion¬ 
al interest in the part specified,54 provided the spe¬ 
cific part conveyed does not exceed either in ex¬ 
tent or value the aliquot share of the tenant in the 
whole property.55 This is particularly true vrhere 
the conveyance merely purports to convey the gran- 
tor^s undivided interest in a specified portion of 
the property.56 However, the rule is inapplicable 
where a tenant attempts to convey a specific part 
of the common property exceeding both in extent 
and value that tenant's share in the whole estate.57 
A tenant's conveyance purporting to convey a spe¬ 
cific portion of the common property may be effec¬ 
tive to convey the grantor's undivided interest in 
the whole property held in common.^S 

Conveyance inoperative as transfer of estate in 
common. Conveyance of a specific portion of the 
common property by a tenant in common cannot 
in any event operate contrary to the expressed dec¬ 
larations of the parties to convey an estate in com¬ 
mon instead of an estate in severalty.®9 


As dependent on subsequent proceedings. The 
effect of a conveyance of a specific part of common 
property may depend on the outcome of subsequent 
proceedings.50 

Estoppel. Conveyance of a specific part of com¬ 
mon property by one of the tenants therein may 
be effective as against the grantor and those claim¬ 
ing under him by way of estoppel,®^ particularly 
where the grantor’s cotenants have subsequently 
conve 3 ^ed their interests to the same grantee®2 or 
after partition.®^ 

Ratification. A conveyance of a specific part of 
the common property by one tenant in common may 
be validated by the ratification of his cotenants.®^ 

c. Rights and Liabilities of Grantees 

One purchasing frorn a tenant in common, who pur¬ 
ports to convey a specific part of the common property, 
is entitled to the rights of the grantor in the property 
conveyed, subject to the rights of the remaining co- 
tenants. 

Although one purchasing from a tenant in com¬ 
mon, who purports to convey a specific part of the 
common property, cannot acquire any interest prej¬ 
udicial to the interests of his vendor's cotenants,®5- 
and can generally acquire no greater rights in the 
common property than were in the grantor,®® since 
the effect of a conveyance of a specific portion of 
common property by one tenant in common is to 
transfer his proportional interest in the specified 


not merely the grantor’s interest,— 
Germany v. Turner, supra. 

52 . Ky.—-Long V. Howard, 223 S.W. 

2d 376, 311 Ky. 66. 

62 C.J. p 564 note 32. 

XTo destruction or conveyance of co- 
tenant’s title 

The deed of a tenant in common to 
a specific parcel of common property 
does not destroy or convey title of 
other cotenants to land described 
therein.—^Thomas v. Southwestern 
Settlement & Development Co., 1'23 
S.W.2d 290, 132 Tex. 413, answer to 
certified question conformed to, Civ. 
App , 121 S.W.2d 31—Heller v. Heller, 
269 S.W. 771, 114 Tex. 401—Lake v. 
Reid, Civ.App., 252 S.W 2d 978— 
Gaines v. Lee, Civ.App., 175 S,W.2d 
728, error refused—Larrison v. Walk¬ 
er, Civ.App., 149 S.W.2d 172, error re¬ 
fused. 

63. Ky.—^Fugate v. Smith, 160 S.W. 

2d 328, 290 Ky. 115. 

62 C.J. p 554 note 33. 

Effect of conveyance by metes and 
bounds as partition see Partition 

§ 9 . 

Conveyance will be upheld in equl. 

ty when the circumstances render 
this course equitable.—Thomas v. 


' Southwestern Settlement & Develop¬ 
ment Co., 123 S.W.2d 290, 132 Tex. 
413, answer to certified question con¬ 
formed to, Civ.App., 131 S.W.2d 31— 
Mernweather v. Jackson, Civ.App., 
38 S.W.2d 599. 

54. N.JVL—^Madrid v. Borrego, 221 P. 

2d 1058, 64 N.M. 276, 

Tex.—Pickens v. Glasscock, Civ.App., 
78 S.W.2d 267. 

62 CJ. p 655 note 34. 

65. S C —^Toung v. Edwards, 11 S. 
E. 1066, 33 S.C. 404, 26 Am.S R. 
689, 10 L.R.A. 65. 

56. Tex—^Zinn v. Farmer, Civ.App., 
243 S.W. 623. 

62 C.J. p 555 note 36. 

57. Miss.—^Kenoye v. Brown, 35 So. 
163, 82 Miss. 607, 100 Am.S.R. 645. 

58. Ky.—^Fugate v. Smith, 160 S.W. 
2d 328, 290 Ky. 115. 

Tex—Robinson v. O’Connor, Civ. 

App., 181 S.W.2d 936, error refused. 
58. Me.—Soutter v. Porter, 27 Me. 
405. 

62 C.J. p 555 note 39. 

60. Me.—Soutter v. Porter, supra. 

62 C.J. p 655 note 40. 

Specific definite legal rights are not 
created by a cotenant’s deed convey¬ 
ing specific portion of oommon tract, 

536 


and nonjoining cotenant's election, 
not to avoid deed, except as between 
parties to deed.—^Thomas v. South¬ 
western Settlement & Development 
Co, 123 S.W.2d 290, 132 Tex. 413, 
answer to certified question conform¬ 
ed to, Civ.App., 131 S.W.'2d 31. 

61. Tex.—Germany v. Turner, 123 S;. 
W.2d 874, 132 Tex. 491—Harrison 
Oil Co. V. Sherman, Civ.App., 66 Sw 
W.2d 701, error refused. 

62 C.J. p 655 note 41. 

62, Ky.—Pate v. Berry, 130 S.W. 
815, 140 Ky. 102. 

62 C.J. p 555 note 42. 

68. Mass.—Cressey v. Cressey, 102* 
H.B. $14, 215 Mas-s. 65, 

62 C J. p 556 note 43. 

64. Tex.—Simpson-Fell Oil Co. v, 
Stanolind Oil & Gas Co.. 125 S.W. 
2d 263, 136 Tex. 158, reheard 146. 
S.W.2d 723, 136 Tex. 158. 

62 C.J, p 656 note 44. 

Effect of ratification by cotenant as 
partition see Partition § 9. 

65. Ky.—Potter v. Wallace, 215 S. 
W. 638, 185 Ky. 528. 

62 C.J. p 666 note 45. 

66. Miss.—^Kenoye v, Browu, 35 Sov 
163, 82 Miss. 607, '100 Ani.S.R, 645- 

62 C.J. p 556 ^ote 46* , 
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portion, as discussed supra subdivision h of this 
section, the grantee and those claiming under him 
are entitled to the rights of the grantor in the por¬ 
tion thus conveyed,67 subject to the rights of the 
remaining cotenants.68 

As a result of the rule that a conveyance of a 
specific part of common property will be given ef¬ 
fect insofar as is consistent with the rights of non¬ 
conveying tenants, the purchaser will acquire cer¬ 
tain equities.69 Thus, while a conveyance by metes 
and bounds to a stranger without the knowledge and 
consent of the grantor's cotenants does not make 
such stranger a cotenant so as to give him the ab¬ 
solute right to have the portion of the entire tract 
assigned to him,70 one purchasing from a tenant 
in common who purports to sell a specific portion 
of the common property may have the right, in an 
appropriate proceeding, to have that specific part 
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of the common property,7^ not exceeding in value 
the undivided interest of the grantor in the common 
property,72 allotted to him. 

The grantee of a specific portion of common prop¬ 
erty by metes and boimds acquires a title which 
he may validly assert against a nonconveying co- 
tenant in a partition proceeding brought by such 
cotenant.73 Such purchaser may not, however, 
pending partition, have the nonconveying cotenants 
enjoined from interfering with his exclusive pos¬ 
session of the specific part conveyed, on the theory 
that such part may be equitably partitioned to him.74 
An allotment of a specific part of the common prop¬ 
erty to the purchaser will not be presumed.76 More¬ 
over, the purchaser does not become invested with 
any equities which would authorize him to compel 
the partition of other property or the adjustment 
of other equities between the cotenants in order 


67. Tex.—^Luckel v. Barnsdall Oil 
Co., Civ.App., 74 SW.2d 127, affirm¬ 
ed Barnsdall Oil Co. v. Hubbard, 
109 S.W.2d 960, 130 Tex. 476. 

^2 C.J. p 556 note 48. 

68. Cal.—Mora v. Murphy, 23 P. 63, 
83 Cal. 12. 

€2 C.J. p 656 note 49. 

69. Tex.—Germany v. Turner, 123 
SW.2d 874, 132 Tex. 491. 

62 C.J. p 556 note 51. 

Prima facie equitable Utle 

(1) A conveyance of a specific por¬ 
tion of common land creates in the 
grantee a prima facie equitable 
title to the portion conveyed.—^Heller 

V. Heller, 269 S.W. 771, 114 Tex, 401 
—Robinson v. O’Connor, Tex.Civ. 
App., 181 S.W.2d 936, error refused— 
C-aines v. Lee, Tex.Civ.App., 176 S. 

W. '2d 728, error refused—Stanolind 
Oil & Gas Co. V. Simpson-Fell Oil 
Co., Civ.App., 85 S.W.2d 326, affirm¬ 
ed Simpson-Pell Oil Co. v. Stanolind 
Oil & Gas Co., 125 S.W.2d 263, 136 
Tex. 158, reheard 146 S.W.2d 723, 
136 Tex. 168. 

(2) This title can be overcome 
only when It appears that rights of 
the other cotenants have been in¬ 
jured by the sale of the particular 
part of the common property.—^Hel¬ 
ler V. Heller, supra—^Gaines v, Ijee, 
supra—Stanolind Oil & Gas Co. v. 
Simpson-Pell Oil Co., Civ.App., 86 
SW.2d 325, affirmed Simp«on-Fell Oil 
Co. v. Stanolind Oil & Gas Co., 126 
S.W.2d 263, 136 Tex. 158, reheard 
146 S.W.2d 723, 136 Tex. 168. 

(3) The doctrine of equitable par¬ 

tition does not require grantee of 
tenant in common and his non joining 
cotenants to respect prima facie 
equitable title created by deed.—^Rob- 
Inspn^ V. CyCoTOW, 181 

S.W.2d 935, error refused; 

(4) The deed conveying a specific 


portion will mature into title when 
equity has partitioned the property 
so as to set that portion aside to the 
grantee.—Thomas v. Southwestern 
Settlement & Development Co., 123 S. 
W.2d 290, 132 Tex. 413. answer to 
certified questions conformed to, 
Civ.App., 131 S.W.2d 31—Vidaurri v. 
Bruni, Civ.App., 154 S.W.2d 498, af¬ 
firmed in part and reversed in part 
on other grounds Bruni v. Vidaurri, 
166 SW.2d 81, 140 Tex. 138. 

Trespass to try title 

Until the equitable right asserted 
has matured into title, it cannot be 
made the basis of a judgment in tres¬ 
pass to try title resting on a peti¬ 
tion containing the statutory allega¬ 
tions alone.—^Vidaurri v. Bruni, Civ. 
App., 164 S.W.2d 498, affirmed In part 
and reversed In part on other 
grounds Bruni v. Vidaurri, 166 S.W. 
2d 81, 140 Tex. 138. 

70. Hawaii.—Scott v, Pilipo, 24 Ha¬ 
waii 277. 

W.Va.—Boggess v. Meredith, 16 W. 
Va. 1. 

71. Tex.—Germany v. Turner, 123 S. 
W.2d 874, 132 Tex. 491—^Lake v. 
Reid, Civ.App., 252 S.W.2d 978— 
Gaines v. Lee, Civ.App., 176 S.W. 
2d 728, error refused—^Vidaurri v. 
Bruni, Civ.App., 164 S.W. 2d 498, 
affirmed in part and reversed in 
part on other grounds Bruni r. Vi¬ 
daurri, 166 S.W.2d 81, 140 Tex. 138 
—Kelley v. Neal, Civ.App., Ill S. 
WJ2d 1122, error dismissed—^Pick¬ 
ens V. Glasscock, Civ.App., 78 S.W. 
2d 257. 

62 O.J. p 666 note 63. 

Bight held not absolute 
Tex.—Turner v. Germany, Civ.App., 
94 S.W.2d 1177, reversed on other 
grounds Germany v. Turner, 123 S. 
i W.2d 374fe m Tex.. W. ^ . 

J^jghitn of ootMumtli 

The protection accorded the gran- 
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tee must not be prejudicial to the 
rights of the other cotenants.—Lake 
V. Reid, Tex.Civ.App., 252 S.W.2d 978 
—Thompson v. Whitfield, Tex.Civ. 
App., 203 S.W.2d 268, error refused 
no reversible error—^Welch v. Brock, 
Tex.Civ.App.. 195 S.W.2d 940, error 
refused no reversible error—Gaines 
V. Lee, Tex.Civ.App., 176 S.W.2d 728, 
error refused—Turner v. Germany, 
Tex.Oiv.App., 94 S.W.2d 1177, revers¬ 
ed on other grounds Germany v. Tur¬ 
ner, 123 S.W.2d 874, il32 Tex. 491— 
Pickens v. Glasscock, Tex Civ.App., 
78 S.W.2d 267—62 C.J. p 556 note 53 
[aj. 

72. Tex.—Thompson v. Whitfield, 
Civ.App., 203 S.W.2d 268, error re¬ 
fused no reversible error—^Welch 
V. Brock, Civ.App., 195 S.W.2d 940, 
error refused no reversible error. 

62 C.J. p 656 note 53. 

Absence of equally valuable land 
Although all of the original tract 
may have been equally valuable at 
the time of the conveyance, where 
the specific portion conveyed was 
valuable oil-producing land at time 
of suit, the deed would not be rec¬ 
ognized so as to set apart that por¬ 
tion to the grantee, in the absence of 
evidence that grantor had land of 
equal value which could be set aside 
to other tenants.—Pickens v. Glass¬ 
cock, Tex.Civ.App., 78 S.W.2d 257. 

7^ N.KL—Warner v, Eaton, 102 A. 
586, 78 N.H. 616. 

. Protection of rights of transferee in 
partition generally see Partition § 
146. 

74. Tex.—Kirby Lumber Co. v. 
Bradford Hicks Lumber Co., Civ. 
App., 203 S.W. 418, 922. 

62 C,J. p 667 note 65. 

, 75. S.C.—^Holt V. Robertson, 16 S.C. 
Eq. 476. 

62 C.J. p 557 note 56. 
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that he might hold his purchase.*^® Hence, such 
purchaser cannot claim subrogation to any rights 
his grantor might have regarding other and differ¬ 
ent tracts of land.'^'^ 

Successive grantees. As between different pur¬ 
chasers from the same grantor, one purchasing by 
metes and bounds cannot require other purchasers 
to take their share in the common land situated out¬ 
side that description^^ 

Where grantor disables hmiself. The grantee of 
a tenant in common, who after conveying by metes 
and bounds disables himself from transferring good 
title, is entitled to recover damages from his gran- 
torJ9 

d. Rights and Remedies of Cotenants 

Cotenants of the grantor may contest conveyances 
of the common property or they may ratify them; they 
must either treat the conveyance as good or else avoid 
it. 

Tenants in common are not forced absolutely to 
recognize conveyances of common property exe¬ 
cuted by their cotenants,but they may, at their 
election, either contest such conveyances to the 
extent necessary to protect their rights,^^ or by 
ratification of the conveyance have it regarded as 
a partition of the common property, as discussed 
in Partition § 9, or as a conveyance in severalty.S2 
They must, however, either treat the conveyance 
as good or else they must avoid it.22 

Assignees of nonconsenting cotenants may prop- 
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erly object to a conveyance of a specific portion of 
common property.*^ 

§ 123. Contracts for Improvements and Re¬ 
pairs 

A tenant in common cannot, in dealing with third 
persons without the precedent authority or subsequent 
ratification of his cotenants, bind them by a contract 
for the Improvement and repair of the common prop¬ 
erty. 

In accordance with the general rule that a ten¬ 
ant in common cannot bind his cotenants by an act 
with respect to the common property, as discussed 
supra § 108, such tenant cannot, in dealing with 
third persons without the precedent authority or 
subsequent ratification of his cotenants, bind them 
by a contract for the improvement and repair of 
the common property.^^ 

§ 124. Contracts of Employment 

A tenant in common is not bound by the act of his 
cotenant In employing a third person with respect to 
the common property in the absence of authority or 
ratification. A third person may rely on the represen¬ 
tations of a tenant in common as to authorization in 
employing him, and the tenant In common may bind 
himself by his own contract. 

While, in accordance with the general rules, dis¬ 
cussed supra § 108, it has been held that, in the ab¬ 
sence of prior authority or subsequent ratification, 
a tenant in common is not bound by the act of his 
cotenant in employing a third person with respect to 
the common property,notwithstanding the em- 


76. Tex.—Broom v. Pearson, Civ. 

App., 180 S.W. 895. 

77» Tex.—Broom v. Pearson, supra. 
6'2 C.J. p 657 note 58. 

78. Keb.—Jolliffe v. Maxwell, 91 K. 
W. 563, 3 Neb., Unoff., 244. 

Ohio.—Dennison v. Foster, 9 Ohio 
126, 34 Am.D. 429. 

79. Tex.—Baker v. Heney, Civ.App., 
166 S.W 19. 

62 C.J. p 557 note 60. 

80. Tex.—^Harrison Oil Co. v. Sher¬ 
man, Civ.App., 66 S.W. 2d 701, er¬ 
ror refused. 

81. Tex.—^Harrison Oil Co. v. Sher¬ 
man, supra. 

Proof of prejudice re<iiiired 
A tenant in common was not enti¬ 
tled to judgment setting aside a deed 
by cotenants which conveyed portion 
of land held in common, where plain¬ 
tiffs neither alleged nor proved that 
their rights had been injured by sale 
of such tract or that the common 
property remaining was insufficient 
to satisfy plaintiffs' claimed interest 
in the common property.—Games v. 
I..ee, Tex.Civ.App., 175 S.W.2d 728, 
error refused. 


I Xtessee from nonconveying coten¬ 
ants could recover the proportionate 
part of minerals extracted by a 
grantee of another cotenant, but the 
lessee was chargeable with the pro¬ 
portionate cost and operation of the 
equipment —Pickens v. Glasscock, 
Tex.Civ.App., 78 S.W. 2d 257. 

82. Ky.—Fugate v. Smith, 160 S.W. 

2d 328, 290 Ky. 115. 

Sale of sand and gravel 

Where owner of undivided interest 
in tract sold sand and gravel on a 
part of tract, equivalent to less than 
his interest in the whole, cotenants 
could have disaffirmed sale by treat¬ 
ing transaction as merely conveyance 
of seller's interest with appropriate 
remedies against both seller and buy¬ 
er, or they could affirm sale by ratifi¬ 
cation and acquiescence, charging 
seller with proceeds thereof and su¬ 
ing for an accounting in partition 
proceedings.—Cline v. Henry, Tex. 
Civ.App., 239 S.W.2d 205, refused no 
reversible error. 

Surface and mineral rights 

Where owner of a one-third inter¬ 
est in minerals underlying a tract 
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sold to another the portion of sur¬ 
face of the entire tract which he 
owned conveying absolute title there¬ 
to carrying with it all the minerals 
thereunder, owner chose to take his 
one-third interest in the minerals 
underlying the tract as measured by 
his surface ownership, and, on ac¬ 
quiescence therein by other coten¬ 
ants, the conveyance would be made 
to operate as a partition or con¬ 
veyance in severality.—Fugate v. 
Smith, 160 S.W.2d 328, 290 Ky. ,115. 

83' Tex.—^Harrison Odl Co. v. Sher¬ 
man, Civ.App., 66 S.W.2d 701, er¬ 
ror refused. 

62 C.J. p 657 note 63. 

84. Mass.—^Baldwin v. Whiting, 13 
Mass. 57. 

62 C.J. p 657 note 64. 

85. Mass.—Lonnqvist v. Lammi, 136 
N.E. 610, 242 Mass. 674. 

62 C J. p 558 note 77. 

Duty or right to repair see supra § 
67. 

86. Ky.—Moore v. Stanfill, 31 S.W.2d 
610, 235 Ky. 372. 

62 C.J. p 557 note 66. 
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ployment inures to the benefit of the nonemploying 
cotenant,it may be presumed, in the absence of 
evidence to the contrary, that a contract for the 
employment of a third person is entered into by one 
tenant in common with the assent of his cotenants, 
or at least with the expectation of receiving such 
assent.S^ Where a tenant in common employs a 
third person in pursuance of authority from a co- 
tenant to protect his interests in proceedings af¬ 
fecting the common property, both tenants are 
bound.S® Where land owned by two tenants in 
common is placed in charge of one who sells it 
through a broker, the owners are jointly liable for 
the broker's commissions.^® 

Right of third person to rely on representations 
of cotenant, A third person dealing with a tenant 
in common may properly rely on his representations 
that he has authority from his cotenants to act 
for them in employing such third person.^^ 

As to contracting cotenant individually. A ten¬ 
ant in common may, by his own contract, bind him¬ 
self individually,® 2 notwithstanding some of his co- 
tenants are minors.®® Such tenant may not, how¬ 
ever, be held liable for an amount greater than his 
proportionate interest in the common property.®^ 

§ 125. Pledges 

Ordinarll/ any number less than afl of the tenants 
In common cannot bind their cotenants by a pledge of 
the common property, but one cotenant may transfer 
his undivided interest by a pledge. 

Ordinarily any number less than all of the ten¬ 
ants in common of particular property cannot, with¬ 
out the authority of their cotenants, bind them or 
their interest in the property by a pledge of the 
common property.®^ Where two persons jointly 
own stock under a fictitious name, one of them, 
in the absence of express or implied agreement, can 

87. Tenn.—^Mayfield v. McBlnight, 

ChA., 66 S.W. 42. 

62 C.J. p 658 note 67. 

88. Mich.—^Barton v. Gray, 12 N.W. 

30, 48 Mich. 164. 

62 C.J. p 558 note 68. 

Attorney held entitled to compensa¬ 
tion 

Ky.—Manningr v. Owens, 126 S.W.2d 
763, !277 Ky. 40. 

89. Wis.—^Reinkey v. Wilkins, 179 N. 

W. 751, 172 Wis. 615. 

62 C.J. p 658 note 69. 

90- Ind.—difCord v. Meyer, 34 N.E. 

23, 6 Ind.App. ^33. 

62 C.J. p 558 note 70. 

91. Ky.—Kelly v. McDowell, 275 S. 

W. 639, ^10 Ky. 229. 

62 C.J. p 558 hote 71. 


transfer only his undivided interest by a pledge.®® 
§ 126. Release or Settlement 

Where a cause of action existing in favor of Joint 
tenants is joint it has been held that the release of one 
may bar an action by the others. A tenant in common 
who has express or implied authority to do so may 
bind his cotenants by the settlement of money claims 
and release of debtors. 

In accordance with the general rule that the law 
does not imply authority of one of the cotenants to 
bind the other to his prejudice, as discussed supra 
§ 108, it has been held, without regard to the nature 
of the cause of action in which an injury to com¬ 
mon property may be enforced, that any number less 
than all of the tenants in common of land cannot, 
as against the remaining cotenants, release a tres¬ 
passer on such land.®*^ It has also been held that, 
whenever the cause of action existing in favor of 
any number of cotenants is joint, the release of one 
may bar an action by the others.®® Hence, it has 
been held that one tenant in common may release a 
trespasser from all liability for a trespass on the 
land owned in common,®® and that such settlement 
and release bind both tenants in common,^ although 
the right to avail himself of such bar may be lost 
by defendant.2 The rule that a release by one ten¬ 
ant in common bars his cotenants does not extend 
to tenants in common of personalty.® 

Debts. Under particular circumstances, a tenant 
in common may validly bind his cotenants by the 
settlement of money claims and release of debtors. 
Thus, where one of several tenants in common was 
authorized by them to effect insurance on the com¬ 
mon property, he may, in the event of loss, bind his 
cotenants by settling the amount due under the 
policy,'^ and in a proper case rent due from a third 
person may be released by a tenant in common so 
as to be binding on his cotenant.® However, it has 

99. N.Y.—^Decker v. Living-ston, IS 
Johns. 479. 

62 C.J. p 669 note 82. 

1. Isr.T. —^Decker v. Divingston, su¬ 
pra—^Au'stin V. Hall, 13 Johns. 286, 
7 Am.D. 376. 

2. 3Sr.H.—Wilson v. Gamble, 9 N.H. 
74. 

62 C.J. p 659 note 84. 

3. iN'.T.—^Jackson v. Moore, 87 IsT.T. 

S. 1101, 94 AppDiv. 604. 

62 C.J. p 559 note 85. 

4. Mass.—Briggs v. Call, 6 Mete. 
604. 

62 C.J. p 659 note 87. 

5. N.T.—^Anderson v. Dodge, 1143 IT. 

T. S. 132, 158 AppDiv. 201. 

62 C.J. p 659 note 88. 


92. D.C.—Rhees v. Morris, 280 F. 

1001, 62 APP.D.C. 27. 

62 C.J. p 558 note 72. 

93- D.C.—Rhees v. Morris, supra. 

94. La.—Whatley v. McMillan, 94 
So. 905, 1152 La, 978. 

62 C.J, p 658 note 74. 

95. Iowa.—Martin v. Fritz, 190 KT.W. 
614, 194 Iowa 740—Frans v. Young, 
'24 Iowa 376. 

96. W.Va,—^Litz v. First Huntington 
Nat. Bank, 197 S.B. 746, 120 W.Va. 
281. 

97. Cal.—Wagoner v. Silva, '73 P. 
433, 139 Cal. 569. 

62 C.J. p 658 note 80. 

98. Me.—^Hodges v. Healy, 14 A. 11, 
80 Me. 281, 6 Am S.R. 199. 

62 C.J. p 559 note 81. 
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been Held that release of a common debtor by fewer 
than all tenants in common will not bind the non¬ 
releasing cotenants,® who may at least proceed 
against the debtor in equity;*^ nor can any number 
less than all the tenants in common release a non¬ 
assenting tenant’s interest in security for payment 
by such debtor.^ 

Receipt of damag^es awarded in condemnation. 
Receipt by one tenant in common of damages award¬ 
ed by condemnation commissioners for the laying 
out of a right of way across common land does not 
conclude a cotenant.® 

§ 127. Miscellaneous Contracts 

TJie rule that, in the absence of prior authority or 
subsequent ratification, a tenant in common has no 
power prejudicially to affect his cotenants by a con¬ 
tract with a third person with respect to the common 
property has been applied to a variety of contracts. 

In accordance with the general rules, discussed 
supra § 109, a tenant in common cannot bind his 
cotenant by a contract with a third person making 
ingress to, and egress from, the common property 
more difficult,or by a contract which would have 
the effect of lessening the value of the common 
property.^i One tenant in common cannot bind his 
cotenants by an agreement relating to the location of 
a road over the common land,!® or to the assess¬ 
ment of damages for such road.!® Similarly, one 
tenant in common of an easement consisting of a 
right of way cannot, without authority of his co- 
tenant, by agreement with the owner of the servient 
estate, fix the location of such way.!^ 


' § 128. Fraud of Cotenant 

A tenant In common who sells more than his own 
interest in the common property is acting in fraud of 
his cotenants. 

A tenant in common who sells more than his 
own interest in the common property to a third 
person is acting in fraud of the rights of his 
cotenants.!® Where a collusive attempt on the part 
of a cotenant and a third person to acquire the 
whole title to the land is established, the transaction 
will be deemed fraudulent and void and will be set 
aside,!® A tenant in common having no knowledge 
of his cotenant’s misrepresentations to a third per¬ 
son will not be deemed to have acquiesced in such 
misrepresentations; nor are they binding on the co- 
tenants.!*^ 

§ 129. Estoppel and Ratification 

A tenant in common may, by his conduct, be estop¬ 
ped to deny the validity of an unauthorized act by a 
cotenant, and he may validate an unauthorized act by 
ratification. 

Notwithstanding the general rule that a tenant in 
common cannot, by any unauthorized act with re¬ 
spect to the common property, bind his cotenant, as 
discussed supra § 108, such cotenant may, by his 
own conduct, be estopped to deny the validity of 
such an unauthorized act as binding on himself.!® 
Thus, he may be estopped if he has advised or 
urged such act,!® or if, by his acquiescence, a third 
person has, in dealing with the common property, 
been misled to his prejudice.®® Where a tenant in 


6. Ohio.—^Upjohn v- Ewing:, 2 Ohio 
St. 13. 

7- Ohio.—Upjohn v. Ewing:, supra. 

62 C.J. p 559 note 90. 

8. Ohio—^Upjohn v. Ewing, supra, 

9- Iowa.—Ruppert v. Chicago, etc., 
R. Co., 43 Iowa 490. 
la Ohio.—Gleason v. Squires, 176 N. 

E. 593, 39 Ohio App. 88. 

11- Ohio.—Gleason v. Squires, su¬ 
pra. 

12. Mass.—Merrill v. Berkshire, 11 
Pick. 269. 

62 C.J. p 559 note 96. 

Grant or creation of easements see 
supra § 111. 

13. Mass.—Merrill v. Berkshire, su¬ 
pra. 

14- Me—Morrison v. Clark, 35 A. 
1034, 89 Me. 103. 

62 C.J. p 569 note 98. 

15- N.Y.—^Small V. Robinson, 9 Hun 
418. 

16- Ark,—Inman v. Quirey, 194 S. 
W. 868, 128 Ark. 606. 

17. K.Y.—Albert v. Schrank, 196 N. 
T.S. 511, 203 App.Uiv. 149. 


Fraud of agent 

Fraud perpetrated by agent on 
his principal did not affect the rights 
of cotenants of agent, as between 
them and principal. 

Colo.—^Fisher v. Seymour, 49 P. 30, 
23 Colo. 542. 

Tex.—Compton v. Franks, Civ.App., 
222 S.W. 988, error refused. 

18. Tex.—Myers v. Crenshaw, Civ. 
App., 116 S.W.2d 1125, affirmed 137 
S.W.2d 7, 134 Tex. 600. 

W.Va.—^Litz V. First Huntington Hat. 

Bank, 197 S.B. 746, 120 W.Ya. 281. 
62 C.J. p 660 note 2. 

Conduct held not to constitute es¬ 
toppel 

The mere fact that plaintiffs seek¬ 
ing to recover their interest in land 
out of tract remaining in posesssion 
of their cotenants purchased a min¬ 
eral interest from cotenants’ grantees 
did not have the legal effect of di¬ 
vesting plaintiffs of all their interest 
previously held In the land and of 
investing title thereto In cotenants 
and their assignees of mineral in¬ 
terests.—^Larrison v. Walker, Tex. 
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Civ.App., 149 S.W:2d (172, error re¬ 
fused. 

19. La.—Crownover v. Randle, 21 
La.Ann. 469. 

20. La,—Superior Oil Producing Cck 
V. Leckelt, 181 So. 462, 189 La. 
972. 

Wash.— Corpus Turls cited in Rein¬ 
hart V. Centennial Flouring Mills 
Co., Grain Department, 108 P.2a 
377, 379, 6 Wash.2d 620. 

62 C.J. p 660 note 4. 

Froourement of releases 

A cotenant, who knew of writ of 
garnishment sued out by judgment 
creditors of tenant in common and 
of negotiations for settlement be¬ 
tween judgment creditor and tenant 
in common, and who acquiesced and 
assisted in fostering judgment cred¬ 
itors’ belief that creditors would gret 
all of wheat crop in consideration of 
release of Judgments, and who did 
not give notice of claim of ownership 
of one-half of wheat to warehouse¬ 
man for more than three hours after 
tenant in common obtained releas¬ 
es, so as to give tenant in common 
time to get them to qouuty seat and 
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common does nothing to mislead a third person,^! 
or where the conduct of the tenant is not such as 
to warrant a third person’s reliance thereon,22 the 
tenant is not estopped to assert that he is not bound 
by the unauthorized acts of his cotenant. According¬ 
ly, a tenant in common is not estopped, in the ab¬ 
sence of fraud, to insist on his rights as such be¬ 
cause of mere silence on his part, unless there was 
a legal duty on him to speak or act in the premises 
and such silence caused injury to the person seek¬ 
ing the benefit of an estoppel as against him;^^ 
nor is he estopped to avoid a sheriff’s deed to his 
cotenant by accepting a part of the purchase money, 
in the absence of a fair disclosure of surrounding 
circumstances by such purchasing cotenant,24 Ten¬ 
ants in common having no knowledge of their inter¬ 
est in land are not estopped to seek an accounting 
for gas and oil taken from the land by the lessee.^s 

Similarly, a tenant’s mere absence for a long 
time,26 or the use of the name of a tenant in com¬ 
mon as party in a suit concerning the common prop¬ 
erty, without such tenant’s knowledge or author¬ 
ity,2 7 is not sufficient to estop him to assert his 
interest in the land; nor is he estopped by unau¬ 
thorized declarations or acts of his cotenants and 
a cotenant is not ordinarily estopped because of an 
alleged fraud, which failed of results.29 

Estoppel operating against one tenant in com- 
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mon with respect to the common property may be 
defeated by an assertion of the rights of his nones- 
topped cotenants.20 

Ratification. The unauthorized act of a tenant 
in common with respect to the common property 
may become binding on his cotenants by their ratifi¬ 
cation of such act.21 

§ 130. Notice to One Cotenant as Notice to 
All 

Ordinarily notice to one cotenant with respect to 
the common property is not binding on his cotenants, 
but, where they are Jointly pursuing a common enter¬ 
prise as tenants in common, notice to one is notice to 
ail. 

Ordinarily, notice to one cotenant with respect 
to the title of the common property is not binding 
on his cotenants,32 and notice to quit by a lessee of 
premises from tenants in common must be served 
on all the lessors,33 and this is particularly required 
where one tenant in common requests that notice 
be served on all the tenants in common jointly while 
there is ample time to do so.^^ Where, however, 
cotenants are jointly pursuing a common enterprise 
as tenants in common, notice to one, in the premises, 
is generally notice to all,35 and, where one tenant 
is acting as agent for his cotenants, notice to him 
is notice to them.36 


B. AUTHORITY OF COTENANTS TO BIND THEMSELVES JOINTLY 


§ 131. In General 

Tenants in common may bind themselves jointly with 
respect to the common property. 


Tenants in common generally may bind them¬ 
selves jointly with respect to the common prop- 

erty.37 


file releases before creditors could 
repudiate releases, was estopped to 
assert ownership of one-half of wheat 
as against creditors.—Reinhart v. 
Centennial Flouring Mills Co., Grain 
Department, 108 P.2d 377, 6 Wash. 
2d 620. 

21. Tex.—Carnell v. Kinser, Civ. 

App., 196 S.W.2d 941, error refused. 
62 C.J. p 660 note 5. 

Oral agreement 

In lessee’s action for reformation 
of lease and option, executed by 
mother and daughtea: who were ten¬ 
ants In common, daughter who did 
not directly pcgrticipate in negotia¬ 
tions was not estopped to deny al¬ 
leged oral ^greemeait by mother, 
where there waa no evidence that 
daughter knew of agreement until 
after demand was made for payment 
of rent in ajccordanee ,wfth lease and 
daughter.. ^nadflsf Insisted on pay¬ 
ment in accordance with terma-r-t 
Monaghan v. Barh^es^ 61 P,2d 15.8, 48r 


22. Tex.—Carnell v. Kinser, Civ. 
App, 196 S.W.2d 941, error refused. 

62 C.J. p 560 note 6. 

23. Iowa.—Cooper v. Brown, 122 K. 
W. 144, 143 Iowa 482, 1136 Am.S.R. 
7^8. 

62 C.J. p 560 note 7. 

24. Pa.—Tanney v. Tanney, Com, 
PI., 24 Pittsb.Leg J. 43, affirmed 28 
A. 287, 159 Pa. 277, 39 Am S.R. 678. 

25. Ill.—^Fyfte v. Fyffe, 11 ]Sr.E.2d 
857, 292 Ill.App. 539. 

26. Iowa.—Tice v. Eterby, 13 N'.W. 
301, 69 Iowa 312. 

27. Ky,*-Keaton v. Pennington, 11 
S.W. 198, 10 Ky.Lr. 931. 

28. N.Y,—Warren v. Hoch, 94 
S.2d 738, modified on other grounds 
96 N.T.S.2d 832, 276 App Div 607, 
appeal denied 9$ X.Y.S 2d 220, 277 
App.Biv. 879, 

62 C.J. p 660 note 11. 

28- Pa.—^Richards v. Richards, 31 
Pa Super, 509. , , 

62 C.J. p 561 note 12. , 


30. Wis.—Mabie v. Matteaon, 17 
Wis. (1. 

31. Ark.—^Elliott v. Cravens, 33 S. 
W.2d 373, 182 Ark. 893. 

62 C.J. p 661 note 15. 

32. Ala.—^Ellis v. Stickney, 42 So. 
2d 779, 253 Ala. 86. 

62 C.J. p 561 note 16—46 C.J. p 563 
note 37. 

33. Ga.—Bowling v. Hathcock, 107 
S.E. 384, 27 Ga,App. 67. 

34. Ga.—^Bowling v. Hathcock, su¬ 
pra. 

35. Ind. — Bronnenberg v. Indiana 
Union Traction Co., 109 N.E. 784, 
69 Ind.App. 495. 

62 C.J. p 561 note 19. 

36. Cal.—^Koeberle v. Hotchkiss, 48 
P.2d 104, 8 Cal APP-2d 634, 

62 C.J. p 561 note 20. 

37. Ind.—Cliftord v. Meyer, 33 K. 
B. 127, 34 N.E. 23, 6 Ind.App. 633. 

63 C.J. p 661 note 21. 
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§§ 132-138 TENANCY IN COMMON 


§ 132. Contracts 

Tenants in common, with respect to their common 
property, may bind themselves jointly by contract. 

Tenants in common, with respect to their common 
property, may bind themselves jointly by contractus 

§ 133. Conveyances 

Where all the tenants Jointly contract to convey 
common land there is an obligation to convey at the 
appointed time. A provision in a contract for sale that 
all cotenants must accept the contract is valid. 

Where all the tenants jointly contract to convey 
common land in fee to a third person, there is an 
obligation on each tenant to convey his individual 
share or interest in the land at the time appointed. 
However, where all the cotenants joined in the 
conveyance, and the acknowledgment to the deed is 
improper as to several of the cotenants, such con¬ 
veyance is voidable^o at the election of such coten¬ 
ants or their successors,^! and, on their election to 
avoid the deed, the cotenants whose interests were 
improperly conveyed become tenants in common 
with the grantee and subsequent grantees.^^ Where 
tenants in common join in a conveyance of prop¬ 
erty to another tenant who executes separate pur¬ 
chase-money notes to each grantor for the full 
amount of the purchase price of each tenant’s inter¬ 
est, the tenant obtains an absolute interest in a por¬ 
tion of the property each time one of the purchase- 


money notes is paid off.^^ In a contract for the 
sale of land belonging to several owners, a provision 
that the contract must be accepted by all the owners 
is valid."*^ 

§ 134. Leases 

Cotenants may let the common property by Joint 
lease. 

Since the rights and title of tenants in common 
are several, as discussed supra § 4, cotenants may 
let the common property by joint lease.^^ One ten¬ 
ant in common cannot interfere with his cotenants’ 
enforcement of their contractual rights under a 
joint lease.'*® 

§ 135. Mortgages 

Tenants in common may bind themselves Jointly by 
a mortgage of their common property. 

Tenants in common may, with respect to the com¬ 
mon property, bind themselves jointly by mort- 

gage.*7 

§ 136. Other Acts or Transactions 

The authority of cotenants to bind themselves 
jointly by contracts, conveyances, leases, and mort¬ 
gages is discussed supra §§ 132-135. 

Examine Pocket Parts for later cases. 


C. ACTIONS BETWEEN COTENANTS AND THIRD PERSONS 


§ 137. Right and Form of Action 

The remedies which may be pursued by cotenants 
against third persons and by third persons against 
cotenants, and the extent of relief or recovery 
permissible in actions between such parties are con¬ 
sidered infra §§ 138, 139. 

Examine Pocket Parts for later cases. 

§ 138. - Actions by Cotenants 

a. In general 

b. Extent of relief or recovery 


a. In G-eneral 

Tenants in common may In a proper case sue third 
persons in ejectment, trover, or for removal of a cloui' 
on title. 

In a proper case, tenants in common may have 
the right to maintain an action against a third per¬ 
son for removal of a cloud on the title to the com¬ 
mon property,'*® for trover for converting the com¬ 
mon property,*® or for a declaratory judgment^® 
Cotenants may also have the right to sue in eject- 


38. ISr.C.—^Hudson v. Oozart, 102 S. 
E. 278, 179 N.C. '247. 

62 C,J. p 661 note 23. 

39. ISr.C. —Haywood v. Daves, 80 NT. 
O. 338. 

4a. Tex.—McGee v. Stark, Civ.App., 
127 S.W.2d 689, error dismissed, 
judg’ment correct. 

41. Tex.—McGee v. Stark, supra. 

42. Tex,—'McGee v. Stark, supra. 

43. Tex.—^Bielss v. Moeller, Civ. 
App., 83 S.W.2d 1098. 

44.. Tex.—Carnell v. Klnser, Civ 
App., 196 S.W.2d 941, error refused. 


45. Ill.—Thomas v. Parr, 44 N‘.B.2d 
434, 380 Ill. 429—Hill v. Reno, 112 
Ill. 154, 64 Am.R. 222—Ma-sters v. 
Smythe, 95 N.E.2d 719, 342 Ill.App. 
185. 

62 C.jr, p 662 note 28. 

46. Pa.—Bernstein v. CoXletris, 99 
Pa.Super. 484, 

62 C.JT. p 662 note 29. 

47. Iowa.—First v. Byrne, 28 IT.W. 
2d 509, 238 Iowa 712, 172 A.L.R. 
1072. 

62 C.J. p 562 note 24. 

48. Ill.—^Brooks v. Saloy, 79 N.E.2d 
97, *334 I11.APP. 93. 

542 


49. Pa.—Stitt V. Felton, 7 A.2d 371, 
136 Pa.Super. 838. 

Waiver of tort 

Where there has been conversion 
of personalty owned by several ten¬ 
ants in common, they may sue for 
conversion or waive the tort and 
sue one who wrongfully converted 
property into money as for money 
had and received.—Gore v. Gore, 34 
So.2d 680, 250 Ala. 417—Pate v. Bru¬ 
ner, 11 So.2d 366, 243 Ala. 648, fol¬ 
lowed In Till V. Bruner, 11 So.2d 359, 
243 Ala. 651. 

56. Invalidity of zoning ordinance 

IT.T.—Jones v. Incorporated Village 
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ment^^ or in summary proceeding's^^ to recover 
possession of the common property from third per¬ 
sons. On the other hand, a tenant in common may 
be without right to sue for an accounting on a 
claim for use and occupation against a lessee of the 

common property.^ 3 

h. Extent of Relief or Recovery 

Generally, one tenant in common may recover the 
entire common property as against a stranger, such re¬ 
covery being in subordination to the rights of possession 
of cotenants; but, in actions for damages with respect 
to the common property, one tenant in common may 
recover only his proportionate share of the damages to 
the whole property. 

It has been recognized that the authorities are in 
conflict as to the right of one tenant in common 
to recover possession of the entire common property 
in actions against a stranger.^^ Qn the theory that 
a tenant in common is entitled to the possession of 
the common property as against everyone but his 
cotenants, it has been held in many cases that one 
tenant in common may recover the entire common 
property as against a stranger,*55 but, on the other 
hand, there are cases that restrict recovery to the 
proportionate interests of the tenant suing as plain¬ 
tiff only.^^ While one tenant in common may re¬ 
cover his interest as against an adverse possessor 
who received a conveyance of the entire title from 
another cotenant claiming sole ownership,57 one ten- 
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ant in common cannot recover possession of the 
whole property from a third person who has, by ad¬ 
verse possession, acquired title as against cotenants 
who are not made parties to the suites 

In actions for damages with respect to the com¬ 
mon property, a tenant in common may recover 
his proportionate share of the damages to the whole 
property,59 but he cannot recover more than his 
share of the damages,^0 in the absence of an agree¬ 
ment between the cotenants entitling the tenant 
bringing suit to the exclusive use and possession of 
the property.It has been held, however, that an 
owner of an undivided one-half interest in realty 
and fixtures may recover damages for trespass 
covering the complete interest in the property.^^ In 
a suit to recover possession of the common property 
plaintiff ordinarily may recover only his propor¬ 
tionate part of the rents®^ or other debts.It has 
been held that a recovery of a tenant in common 
suing for a conversion of a chattel is limited to his 
share or interest therein. 

Recovery subject to, or for benefit of, cotenants. 
Even if the recovery of the whole common property 
by one tenant in common is permitted, it must be 
in subordination to the rights of possession of co- 
tenants, and the recovery is for the benefit of all,®® 
provided, however, that before the cotenants can 
successfully claim the right of possession they must 


of Lloyd Harbor, 100 H.T'S.2d 948, 
277 App.Div. 1124, affirmed 98 N.E. 
2d 689, 302 N.Y. 718. 

51. Ga.—Mathis v. Solomon, 4 S.B. 
2d 24, 188 Ga. 311. 

52. asr.T. —^Kristel v. Steinbergr, 69 
N.T.S.2d 476, 188 Misc. 600. 

53. Md.—Paradise Amusement Co. v. 
Hollyday, 67 A.2d 308, 190 Md. 
48. 

54. Tenn.—Williams v. Coal Creek 
Min., etc., Co., 93 S.W. 672, 116 
Tenn. 678, 112 Am.S.R. 878, 6 L.R. 
A.,lSr.S., 710. 

55. Ala.—Payton v. Madison, 37 So 
2d 688, 251 Ala. 363. 

N.J.—Kleinfeld v. General Auto Sales 
Co., 191 A. 460, 118 H.J.Law 67, 110 
A.Li.R. 350—Title Clearing Corp. v. 
Klein, 20 A.'2d 661, 19 NT.XMisc. 401. 
NT.C.’—Locklear v. Oxendine, 65 S.E.2d 
673, 233 NT.C. 710—Davis v. Morgan. 
44 S.B.2d 593, 228 N.C. 78. 

Or. —Corpus Juris cited In NTational 
Surety Corporation v. Smith, 114 
P.2d 118, 120, 1168 Or. 265. 

Tex.—Dahlberg v. Holden, 238 S.W. 
2d 699, 160 Tex- 179—^Humble Oil 
& Refining Co. v, Blankenburg, 235 
S.W.2d 891, 149 Tex. 498—Tumbo'\y 
V. Richardson, Clv.Api>i. 149 S.W.2d 
616^ error dismissed, judgment cor^ 
rect—Rachford v. Glover, C^v.Appr, 


123 S.W.2d 700, error dismissed, 
3udgment correct—Frost v. Crock¬ 
ett, Civ.App., 109 S.W.2d 5‘29, error 
dismissed. 

62 C.J. p 663 notes 31, 33. 

]5essee holding over 

One tenant in common may main¬ 
tain summary proceedings to evict 
a lessee of tenancy in common who 
is holding over, notwithstanding his 
cotenant did not unite in the sum¬ 
mary proceeding with him, but in¬ 
stead may have given or expressed a 
desire to give a new lease to the 
holdover tenant.—^Kristel v. Stein¬ 
berg, 69 N.Y.S.2d 476, 188 Misc. 500 
Recovery of minerals mined by 
stranger 

Tex.—Badu v. Dezendorf, Civ.App., 
99 S.W.2d 1049. 

56. U.S.—Whittle v, Artis, C.C.Ohio, 
66 F. 919. 

62 C.J. p 563 note 34. 

67. Ga.—^Andrews v. Walden, 66 S. 
B,2d 801, 208 Ga. 340. 

56. Tex.—^Boone v. Knox, 16 S.W. 
448, 80 Tex. 642, 26 Am.S.R. 767. 

59. Ala.—Jefferson Lumber Co. v. 
Berry, 23 So.2d 7, 247 Ala. 164, 1611 
A.L.R. 644, 

TeXi—^Hicks v. Southwestern Settle¬ 
ment & Development Corp., Civ. 
.^pp., 18^8 S.W.2d 915, 
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60. Ala.—Jefferson Lumber Co. v. 
Berry, 23 So.2d 7, 247 Ala. 164, 
161 A.L.R. 644. 

Cal.—Razzano v. Kent, 177 P.2d 612, 
78 Cal.App.2d 254. 

N.Y.—MacParland v. State, 29 N.Y.S. 

2d 996, 177 Misc. 117. 

Tex.—^Hicks v. Southwestern Settle¬ 
ment & Development Corp., Civ. 
App., 188 S.W.2d 915—Myers v. 
Shapiro Bros. Factors Corp, Civ. 
App., 164 SW.2d 875, error dis¬ 
missed. 

62 C.J. p 564 note 38. 

61. Tex.—Gulf, etc., R. Co. v. Wheat, 
3 S.W. 455, 68 Tex. 133. 

62 C.J. p 564 note 37. 

62. Colo —Carlson v, McNeill, 162 
P.2d 226, 114 Colo. 78. 

63. Cal.—^Most v. Passman, 70 P.2d 
271, '21 Cal.App.2d 729. 

62 C.J. p 564 note 39. 

64- Cal.—^Most V. Passman, supra. 

62 C.J. p 564 note 40. 

65. Cal.—Conolley v. Power, 232 P. 

744, 70 Cal App. 70. 

62 C.J. p 564 note 41. 

66- Ala.—Jackson Lumber Co. v. 

Butler, 13 So 2d 294, 244 Ala, 348. 
Tex.—Cook V. Spivey, Civ.App., 174 
S.W.2d 634. 

62 C.J. p 664 note 44. 
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§§ 138-141 TENANCY IN COMMON 


pay or tender to their successful fellow their due 
proportion of the expenses properly incurred for 
the recovery of the possession for their common 
benefit.67 Where the tenant in common recovers 
merely a proportionate undivided interest in com¬ 
mon property, such recovery does not inure to the 
benefit of his cotenants^^ or those claiming under 
them.®9 xf 2 . tenant in common, in the absence of 
a statute or an agreement to the contrary, re¬ 
covers damages for injury to the entire estate, such 
recovery inures to the benefit of all of the cotenants 
therein, respectively, and an accounting therefor may 
be compelled.'^o Also, where a cotenant recovers 
the entire amount of rent for the property, he may 
be compelled to account to other cotenants for their 
shares of such rent.'^i 

Joint suit. In a suit brought jointly by tenants 
in common for damages to the common property, 
they may be entitled to recover only the damages 
which they jointly suffered.*^^ 

§ 139. - Actions by Third Persons 

A third person may, In a proper case, recover pos¬ 
session of common property held adversely by a tenant 
in common as against his cotenant and such third per¬ 
son. 

Where a tenant in common is in possession of 
common property and holding adversely both to his 
cotenant and third persons, such third persons may, 
in a proper case, recover possession of the com¬ 
mon property.*^3 a purchaser of an estate from one 
part owner is not entitled to relief against another 
part owner who was not a party to the contract of 
saleJ^ In an action against cotenants for reforma¬ 
tion of a written lease^ the court may not grant such 
relief even if the evidence justified the conclusion 
that the tenant in common who directly participated 
in the negotiations, and the lessee agreed on terms 
different from those expressed in the instrument, 
where such tenant in common was not authorized 
by his cotenant to agree to such termsJ^ 


§ 140. Defenses 

In actions by a tenant In common against third 
persons, matters affecting the right to the relief de¬ 
manded may be urged In defense. 

In actions by a tenant in common against third 
persons, matters affecting the right to the relief de¬ 
manded may be set up as a defense.'^^ So, a lease 
from one tenant in common who is in possession of 
the land, and payment of the rent to him, may be 
pleaded in bar of an action by the other tenants in 
common for use and occupation.'^'^ On the other 
hand, it is no defense to an action of trespass for 
cutting and carrying away wood and timber from 
the land held in common that defendant was the 
agent of the tenant in common occupying the prem¬ 
ises, where such tenant had no authority to cut the 
wood and timber.'^^ In an action of replevin by 
tenants in common to recover certain property, title 
in a third person may not be urged as a defense 
where defendant has not connected himself with 
such title and plaintiffs had original possession of 

the property.'^^ 

§ 141. Time to Sue, Limitations, and Laches 

An action may be barred by limitations as against 
one tenant in common even though not barred as 
against his cotenants, but ordinarily the right of ail the 
cotenants will be saved from the operation of the stat¬ 
ute of limitations by any cause that will prevent its 
running against any of them. 

Since the respective interests of tenants in com¬ 
mon are several rather than joint, as discussed supra 
§ 4, an action may be barred by limitations as 
against one tenant in common even though not 
barred as against his cotenants,and a bar by virtue 
of the statute of limitations against some of the 
tenants in common does not operate as against the 
others, as discussed in Limitation of Actions § 13. 
Generally, the right of all the cotenants will be 
saved from the operation of the statute of limita¬ 
tions by any cause that will prevent its running 
against any of them,8i but, where so provided by 
statute, the minority of one coproprietor does not 


67. Pa.—Greg-g v. Patterson, 9 

Watts & S. 197. 

68. Me.—Gilman v. Stetson, 18 Me. 
428. 

68. Tex.—Mayes v. Rust, 94 S.W. 

110, 42 Tex.Civ.App. 423. 

62 C.X p 664 note 47. 

70. La.—^Becnel v. Wagnespack, 8 
So. 536, 40 La,Ann. 109. 

Vt.—Bigelow V. Rising, 42 Vt. 678. 

71. Cal.—^In re Knox* Estate, 1'26 P. 

2d 108, 52 Cal.App.2d 338. [ 


72- Ala.—Jefferson Fertilizer Co. v. 

Rich. 62 So. 40, 182 Ala. 633. 

62 C.J. p 664 note 49. 

73. Mo.—State v. Staed, 45 S.W. 60, 
143 Mo. 248. 

74. R.I.—Bright V. Wilcox, 96 A. 
441. 

75. Ariz.—Monaghan v. Barnes, 61 
P.2d 168, 48 Ariz. 213. 

76# Alleged purcliase 

The facts that tenant In common 
suing for his share of purchase 
price of land sold at auction was 
party to arrangement that alleged 
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purchaser should bid solely to In¬ 
crease price, and that deed had not 
been delivered, are matters of de¬ 
fense.—Stewart v. Cummings, 165 A. 
544, 109 Pa,Super. 67. 

77. Ind.—Grossman v. Lauber, 29 
Ind. 618. 

7a Me.—Hazen v. Wight, 32 A. 837, 
87 Me. 233. 

78. Ela.—OParramore v. Smith, 27 So. 
2d 670, 168 Fla. 86. 

80. U.S.—P^^well V, Malone, B.C.N. 
C., 22 F.Supp. 300. 

81. S.C.—Oourdine v. Theos, 3 S.C. 

L*' 326* * ^ i ’ ' 
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interrupt prescription as to other coproprietors not 
under any legal disability.®^ Where a tenant in 
common buys land at a tax sale and sells it to a 
third person, the title of the latter is protected as 
against other cotenants by the statute of limita¬ 
tions applicable to tax titles generally,®® but it has 
been held that if the third person took the land 
charged with notice that his vendor was a tenant 
in common and disabled to acquire title for him¬ 
self by purchase of the tax title, such third person 
may not invoke the statute of limitations relating 
to attacks on the invalidity of a tax title.®^ One 
cotenant cannot, after limitations have applied, re¬ 
vive a debt, so as to create any new liability there¬ 
for as against his cotenants.*® 

Laches. The right of a tenant in common to pur¬ 
sue his remedies against third persons may, in some 
circumstances, be barred by laches,** as where the 
cotenant sleeps on his rights by permitting for a 
long time a stranger to deal with the common land 
without complaint;*'^ and a tenant who neglects 
to assert his own rights may not be permitted to 
avail himself of the delay of a third person.** How¬ 
ever, a suit by a tenant in common to recover his 
share of the common property from a third person 
is not barred by laches when brought within a rea¬ 
sonable time after the tenant ascertains that such 
third person is claiming the whole common prop¬ 
erty.** The right of a tenant in common to an 
accounting for oil and gas taken by a lessee of a 
cotenant is not barred by laches where suit is in¬ 
stituted within a reasonable time after the tenant 
seeking the accounting learned of the lessee’s inter¬ 
est in the land.*® 
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§ 142. Parties Plaintiff 

a. Necessity o£ joinder 

b. Propriety of joinder 

a. Necessity of Joinder 

(1) In general 

(2) Particular actions or proceedings 
(1) In General 

Tenants in common should be Joined as parties 
plaintiff in all actions against third persons where such 
Joinder is necessary to a complete determination of the 
controversy, and ordinarily cotenants must join in an 
personal actions concerning the common 
a tenant m common may maintain an action without 
the Joinder of his cotenants where such action is for 
the protection of his several interest, or where he seeks 
the recovery of the common property as against 
stranger. 

As a general rule, tenants in common should be 
joined as parties plaintiff in all actions against third 
persons where such joinder is necessary to a com¬ 
plete determination of the controversy.*i The ordi¬ 
nary common-law rule requires that tenants in com¬ 
mon must join as parties plaintiff m all p^sonal 
actions concerning the common property.** There¬ 
fore, except as the rule may be changed by stat¬ 
ute ** it IS ordinarily held that tenants in common 
should join in all actions for injuries to the com¬ 
mon estate, whether ex contractu or ex delicto, 
unless there is a severance of claims; and all 
coparceners must join as plaintiffs in an action for 
damages against a third person.** 

It is generally held, on the other hand, that all 
of the cotenants need not join in an action for the 
recovery of the common property as against a 


82. La.—James v. Noble, 36 So.2d 
722, 214 La. 196. 

83. La.—Cooper v. Edwards, 92 So. 
721, 162 La. 23 

84. Miss.—^Howard v. Wactor, 41 So. 
2d 259. 

85 . Me.—Buck v. Spofford, 40 Me. 
328 

86. Miss.—^Boyd V. Entrekip, 46 So. 
2d 848, 209 Miss. 61. 

87. La.—Boutwell v, Gupter, APP*. 
186 So. 690. 

6:2 C.J. p 570 not0 42. . 

88. Wash—^Stone v. Marshall, 100 P* 
858, 62 Wash. 376. 

89. Arik.*r-Ipman v. Quirey, a94. S. 

W. 868, 128 Arki 60#. « ' 

62 C.J. p 670 poteAA i . ^ 

Xbpr&ct of pcLS^ng. 

Findingr that' certain plaintiffs In 
suit to establish title to undivided 
interest in land had, knowledge 
defenij.,ant’s ^*verse qla^ni of title to 
entire prcpierf^y ji^gpgaentj^pro-i 

86 C.J.S.—35 


cured by his fraud cannot be ex¬ 
tended by implication to finding that 
they consented to or acquiesced in 
such claim, so as to bar them by 
laches from prosecuting suit.—Terry 
y. Prairie Oil & Gas Co., C.C.A.Tex., 
83 F.2d 848. 

90. Ill.—Fyffe v. Fyffe, 11 N.E.2d 
867, 292 Ill.App. 639. 

91. N.X.—Nillson v. Lawrence. 0.33 
N.T.S. 293, 148 App.Piv. 678. 

rpgx.—V. Lanho'^h®^® ^ii 

Ass’n, Civ.App., 2p4 S.W.2d 647, 
error refxised no reversible ,^rror. 

92. XT.S,—Cknrpua Juris grubted 
Buss V, Prudential Ins; Co. of 

, AAwriea, C.C.AI4>:#a, 126 F.2d 9604 
^®7 — t-ondoh v: Kfngsley, I).C.Pa., 
KL m^upp^ 83. : ^ 

62 C.J. p 667 note 71. “ ’ 

93 ^' Mass.—Barnes v. City of S^prlng- 
" field, 168 N.E. 78, 87, 268 Mass. 
497. certiorari denied 50 S.CL 246, 
:28i tJ.S. 1143- 

62 C.J, P 667 fiote 72’»|a;|-, i i, , 


34 ^ N.T.—Slocum V. 8tate, 29 N.T.S. 

2d 993, 177 Misc. 114. 

Pa.— Stewart v. Cummings, 165 A. 

644, 109 Pa.Super. 67. 

'^^■y'a. —Corpiui, Juris cited in- Cupc" 
mings v. United Fuel Gas Co^, 182 
S.E, 789, 791, 116 W.Va. 699,^ 102 A. 
L.R. 264. 

62 C.J. p 567 note 72. 

IRecbvery f (ur ahcWiMr tenanl! 

' One tenant in common is not en¬ 
titled to recover for another tenant 
ih tromhbon without such other ten- 
^aht in' cotemcn being a party to the 
suit.—Balias Ry. & Termin®'! Co. v. 
McAdams, Civ..^p., 226 S.W.2d T94, 
reversed on qther grounds McAdams 
V. Dallas Ry. & Terminal Co., 229 
S.W.2d 1012, 149 Tex. 217. 

35 , Pa.—^stewart v, Cummings, 165 
k i44; 109 Pa.Super. 57—^Lauve 
' ’v.- City of Pittsburgh, Com.Pl., 90 

Pittsb.Leg.J. 348, 66 York Leg.Rec. 

1 98- Ohio.— Tapsoott v. Wtlliams, 10 
^ ^ "Ohio 442. 
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stranger,although where tenants in common have 
jointly leased common property to a third person, 
they must join as parties to recover possession of 
such property.98 Where several tenants in com¬ 
mon who claim to be entitled to possession, as such, 
join in an action to recover possession of leased 
property, they must also join in a notice to quit.®9 
The failure to prove that plaintiffs are the sole ten¬ 
ants in common of the premises in an action which 
must be brought jointly precludes recovery in the 
absence of statute to the contrary.^ 

Interest of cotenant. While all tenants in com¬ 
mon who are interested in the relief sought to be 
obtained against a third person must be made par¬ 
ties plaintiff,2 where his cotenant is wrongfully 
maintaining an adverse position or is not interested 
in the recovery, a tenant in common may, without 
joining such cotenant, maintain an action against 
a third person.® So a tenant in common may main¬ 
tain an action without the joinder of his cotenants 
where such action is for the protection of his sev¬ 
eral interest.^ Similarly, where a tenant in com¬ 
mon has parted with his interest before suit, he 


86 C.J.S. 

need not be joined as plaintiff with other coten- 
ants.^ Under a statute authorizing tenants in com¬ 
mon, or any number less than all, jointly or severally 
to commence any action, it is not necessary to 
make such tenants in common parties plaintiff on 
whose behalf no recovery is or should be sought,® 
and tenants in common are not, as such, united in 
interest within the meaning of a statute requiring 
such persons to join in an action for the recovery 
of property.7 

Objection to^ and effect of, nonjoinder. While it 
has been held that a nonjoinder of tenants in com¬ 
mon as necessary parties plaintiff is a ground of 
nonsuit,® it has also been held that such a non¬ 
joinder can be taken advantage of only by a plea 
in abatement® or by apportionment of damages.^® 
So a tenant in common may be permitted to maintain 
a separate action in the absence of a plea in abate¬ 
ment for the nonjoinder of the cotenants,!^ and a 
tenant in common suing alone may, in the absence 
of a plea in abatement, recover damages in propor¬ 
tion to his own interest in the common property.^® 


97. U.S.—Guth V. Texas Co., D.C. 
Ill., 64 F Supp. 733, reversed on 
other grounds, C.C.A., 155 F 2d 563. 

Ala—Jackson Lumber Co. v. Butler, 
13 So.2d 294, 244 Ala. 348—Brad¬ 
ley V. Hall, 195 So. 883, 239 Ala. 
544. 

K.J.—^Kleinfeld v. General Auto 
Sales Co., 191 A. 460, 118 N.J.Law 
67, 110 A.L.R. 350. 

ISr.T.—Slade v. Louis Hornlck Co., 
71 N.T.S,2d 302, 189 Misc. 104. 

IST.C.—^Locklear v. Oxendme, 65 S.E. 

2d 673, 233 N.C. 710, 

62 C.J. p 665 note 53. 

Cotenant in personalty can sue for 
its possession or protection without 
joining cotenants.—^Badu v. Bezen- 
dorf, Tex.Civ.App., 99 S.W.2d 1049. 
Recovery of allciiiot shares 

At early common law, tenants in 
common could sue only separately to 
recover their aliquot shares since 
they could not make a joint devise, 
but later when it was determined 
that they could make a joint devise, 
several tenants in common although 
less than all or even only one, could 
sue.—Chidester v. City of Newark, 
C.C.A.N.J., 162 F.2d 598. 

98. Ark.—^La Fargue v. La Fargue, 
194 S.W.2<| 438, 210 Ark. 97. 

62 C.J. p 567 note 76. 

CancellatioiL of leAse 

U.S.—Sadler v. Public Nat. Bank & 
Trust Co. of N. Y., C.A,Okl.. 172 
F.2d 870—^Kentucky Natural Gas 
Corp. V. Buggins, C.O.A.Ky., 166 
F.2d 1011. 

Ark.—La Fargue v. La Fargue, 194 

S.W.2d 438, 210 Ark. 97. 


99. Mo.—McNally v. Leach, App., 
205 S.W. 82. 

1. Tex.—Texas, etc., R. Co. v. Smith, 
80 S.W. 247, 35 Tex.Civ.App. 351. 

2. B.C.—^Rosen v. Rex Amusement 
Co., B C, 14 F.R.B. 75. 

62 C J. p 567 note 73. 

Covenant of seizin 

Co tenants who are co gran tees of 
deed containing covenant of seizin 
must join in action brought on cove¬ 
nant. 

Ohio.—Baughman v. Hower, 10 N.ES. 

2d 176, 56 Ohio App. 162. 

Okl.—^Knox V. Freeman, 78 P.2d 680, 
182 Okl. 528. 

3. Pa.—Stitt V. Felton, 7 A.2d 371, 

1^6 Pa.Super. 338—Stewart v. 
Cummings, 166 A. 644, 109 Pa- 

Super. 67. 

62 C.J. p 665 note 56. 

4. U S.—Guth V. Texas Co., C.C.A. 
Ill., 156 P.2d 563. 

Cal.—^Most V. Passman, 70 P.2d 271, 
21 Cal.App.2d 729. 

La.—Stinson v. Marston, 169 So. 436, 
185 La. 366. 

Me.—Thompson v. Gaudette, 92 A. 2d 
342. 

Okl.—^Knox V. Freeman, 78 P.2d 680, 
182 Okl. 6'28. 

Pa.—Stitt V. Felton, 7 A.2d 371, 136 
Pa. Super. 338—Stewart v. Cum¬ 
mings, 165 A- 644, 109 PauSuper. 
57. 

Tex.—Hicks v. Southwestern Settle¬ 
ment & Bevelopment Corp., Civ. 
App., 188 S,W.2d 915. 

W.Va.—^Kelly v, Rainelle Coal Co., 
64 SB 2d 606, 135 W.Va. 694. 

62 C.J. p 666 note 69. 
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Froportionate interest in damage 

(1) A tenant in common may sue 
for his proportionate interest In 
damage to freehold but all tenants 
in common must 3 oin to recover en¬ 
tire damage, and, where interest is 
held in severalty, each former tenant 
in common must sue for his aliquot 
part of damage resulting from injury 
caused while land was held in com¬ 
mon.—Young V. Garrett, C.C.A.Ark., 
149 F.2d 223. 

(2) One tenant in common may sue 
for damages to really owned in com¬ 
mon, but can recover only damages 
to his interest therein.—MacFarland 
V. State, 29 N.Y.S.2d 996, 177 Misc. 
117. 

5. Ky.—Lewis v. Night, 3 Litt. 223. 
62 C.J. p 565 note 66. 

6 . Utah—^Karren v. Rainey, 83 P. 
333, 30 Utah 7. 

7. S.D.—Mather v. Dunn, 76 N.W. 
922, 11 S.D. 196, 74 Am S.R. 788. 

8. Utah.—Goodspeed v. Wasatch 
Silver Lead Works, 2 Utah 263. 

9. Md.—^Koch v. Mack Intern. Mo¬ 
tor Truck Corp., 95 A.2d 105. 

62 C.J, p 666 note 81. 

10. Tex.—Waggoner r. Snody, 85 
S.W. 1134, 98 Tex. 612. 

62 C.J. p 667 note 82. 

11. Md.—^Koch V. Mack Intern, Mo¬ 
tor Truck Corp., 95 A.2d 105. 

62 C.J. p 666 note 69. 

19. Tex.—Power v. City of Brecken- 
ridge, Cav.App^, 290 S.W. 872. 
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(2) Particular Actions or Proceedings 

Joinder of all tenants in common may be required 
in actions of trover or waste, or to recover damages for 
negligence or for a nuisance, but one tenant in common 
may separately maintain an action of ejectment or tres¬ 
pass to try title. 

In accordance with the general rule discussed 
supra subdivision a (1) of this section that tenants 
in common must join as parties plaintiff in all per¬ 
sonal actions concerning the common property, such 
joinder may be required in actions of trover^s or 
waste,or to recover damages for negligence^s or 
for a nuisance,^® a proceeding to alter or assess 
damages for the location of a road over common 
land,^'^ and actions of assumpsit on the waiver of a 
tort,*^^ but it has been held that, where there has 
been a conversion of personalty owned by several 
tenants in common, they may sue severally for its 
conversion, or for money had and received, on 
waiver of the tort,^^ and that in the case of a con¬ 
version of the common property, consented to by 
one of the tenants, he need not be joined as plain¬ 
tiff .20 Also one tenant in common may not main¬ 
tain an action to recover the surplus in the hands of 
the mortgagee, after foreclosure by him of the 
whole common property under a power,2t or for 
the recovery of an obligation due to the tenants in 
common jointly, unless such of them as are not made 
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parties plaintiff have relinquished their interest in 
such obligation.22 

Among the actions or proceedings which tenants 
in common may, in a proper case, maintain sepa¬ 
rately as against third persons are actions of eject¬ 
ment,23 or for wrongful eviction,24 or summary 
proceedings to recover possession from a stranger 
to the title.25 Tenants in common also need not 
join in a proceeding to redeem common property 
from a mortgage thereon26 or in a suit to cancel a 
judgment sought to be enforced as a lien against 
the undivided interest of the tenant bringing suit.2'^ 

Injunction, In some circumstances all tenants in 
common may be required to join in an action for 
an injunction and accounting,28 but it has also been 
held that proceedings for enjoining injury to the 
common property may be maintained by one tenant 
in common without joining his cotenants.29 

Recovery of rent or for use and occupation. Ex¬ 
cept where the common property is in the exclusive 
care and management of one cotenant,a suit for 
the use and occupation of the common land, to re¬ 
cover rent, must be by the tenants in common 
jointly and not separately.31 Where tenants in 
common have jointly leased common property to a 
third person, they must join as parties in a suit to 
recover rent;22 where the tenants in common 


13. NT.T.—^Bucknam v. Brett, 35 
Barb. 696—Gilbert v. Dickerson, 7 
Wend. 449. 22 Am.D. 592. 

14. Mass.—Bullock v. Hayward, 10 
Allen 460. 

62 O.J. p 568 note 86. 

15. U.S.—Guth V. Texas Co., C.C.A. 
Ill., 155 F.2d 663. 

16. Me.—Tucker v. Campbell, 36 Me. 
346. 

N.T.—^Java Lake Colony v. Institute 
of Sisters of St Joseph of Diocese 
of Buffalo, 28 N.T.S.2d 33, 262 App. 
Div. 808. 

17. Mass—Merrill v. Berkshire, 11 
Pick. 269. 

62 C.J. p 568 note 91. 

18- N.Y.—^Putnam v. Wise, 1 Hill 
234. 

62 O.J. p 568 note 88. 

19. Ala.—Gore v. Gore, 34 So.2d 580, 
250 Ala. 417—Pate v. Bruner, 11 
So.2d 356, 243 Ala. 648, followed in 
Till Y. Bruner, 11 So.2d 359, 243 
Ala. 661. 

20. Wis.—Sullxvan v. Sherry, 87 N. 
W. 471, 111 Wia .476, 87 Am.S.It, 
890. 

21 . K.I.—Halliday v. Manton, 69 A. 
847, 29 ILL 206—Clapp v, Paw^ 
tucket Sav. Inst, 8 A. 69,7, 16 Itl. 
489, 2 AmM.'R. 9164 


22. N.J.—Suydam v. Combes, 15 M.J. 
Law 133. 

62 C.J. p 568 note 94. 

23. U.S.—^Kentucky Natural Gas 

Corp. V. Dugg-ins, C.C.A.Ky., 165 
P.2d 1011. 

Ala,—Lathera v. Lee, 32 So.2d 211, 
249 Ala. 532—^Jackson Lumber Co. 
V. Butler, 13 So.2d 294, 244 Ala. 
348. 

Cal.—Most V. Passman, 70 P 2d 271, 
21 Cal App.2d 729. 

N.M—Madrid v. Borrego, 221 P,2d 
1058, 64 N.M. 276. 

N.Y.—Kristel v. Steinberg, 69 N.Y.S. 

2d 476, 188 Misc. 600. 

W.Va.—Russel v. Lavender, 166 S.B. 

1, 112 W.Va. 531. 

62 C.J. p 565 note 61. 

24. U.S.-General Atlantic S. S. 
Corp. V. Butterworth, D.C.Pa., 83 
P.Supp. 231. 

25. Mich.—^DesRoches v. McCrary, 
24 N.W.2d 511, 316 Mich. 611. 

N.Y —Slade v. Louis Hornick Co, 
69 N.Y.S.2.d 496. 188 Misc. 465, re¬ 
versed on other grounds 71 N.Y.S. 
2d 302, 189 Mfsc. 104—Kristel v. 
Steinberg, 69 N.Y.S.2d 476, 188 

Misc. 500. ’ , ~ ^ 

26. Ala.—Bailey v. Jefferson, 64 So. 
955, 186 Ala. 214. 

27. Tex.—Price v. Pelton, Civ.APP.? 

199 S.W.2d 249. , , , , . - 
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28. N.Y.—^Nillson v. Lawrence, 133 
N.Y.S. 293, 148 App.DiV. 678. 

62 C.J. p 568 note 92. 

29. Ala.—Bradley v. Hall, 195 So. 
883, 239 Ala. 544. 

62 C.J. p 566 note 63. 

Nuisance 

Pa—Mohrbach v. Jones Coal Co., 
Com PL, 10 Sch.Reg. 137, 68 York 
Leg.Rec. 147. 

Zlffectiveuess of decree 

In suit by person in possession of 
land, who was a privy of an heir of 
last record owner to enjoin strangers 
to title from cutting timber on the 
land, a decree that plaintiff was the 
true owner of the land was only ef¬ 
fective in plaintiff's controversy with 
defendants, and had no bearing on 
rights of other heirs of record own¬ 
er, if any controversy among them 
should arise.—Bradley v. Hall, 195 
So. 883, 239 Ala. 644. 

30. U.S,—Twin Falls Canal Co. v. 
American Palls Reservoir Dist. No. 
2, D.C.Idaho, 45 P.2d 649. 

62 C.J, p 666 note 64. 

31. U.S.—Newton v. Reardon, D C , 
18 P.Cas.No.10,192, 2 Cranch C.G. 
49. 

62 C.J. p 668 note 96. 

32. Vt.—^Needleman v. American 

Clothing Co., 63 A.2d 201, 115 Vt. 
426, 

62 C.J. p 667 note 77. 
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have not so leased the common property as to bind 
themselves jointly,or where only one tenant in 
common is a party to the lease, and the cotenants 
had no control over the terms thereof,they need 
not be joined in an action to recover rent under the 
lease. 

Replevin, It has been held that one tenant in 
common cannot, with respect to the common prop¬ 
erty, maintain an action of replevin,35 and that co- 
tenants ordinarily should join in the action,36 but 
it has also been held that replevin may be maintained 
by one cotenant against a stranger,3 7 at least where 
separate and distinct interests are held by several 
persons in goods.33 

Trespass, Among the actions or proceedings in 
which it has been held that all tenants in common 
must join to recover damages from third persons 
are actions of trespass,33 but it has also been held 
that one tenant in common may sue in trespass for 
damages for injury to his separate interest in the 
property,^0 and that a cotenant of an alleyway may 
maintain an action of trespass for tearing up of the 
pavement on the alleyway, weakening the founda¬ 
tions of the cotenanfs building by exposure to the 


elements.'*^ 

Trespass to try title. Ordinarily one tenant in 
common may maintain an action of trespass to try 
title without joining the other cotenants, ^2 

tenant in common may not separately prosecute a 
merely speculative action of trespass to try title.^3 

b. Propriety of Joinder 

While at common law tenants In common cannot 
jointly maintain a real action with respect to the entire 
common property, in many jurisdictions it is held, un¬ 
der appropriate statutory provisions or otherwise, that 
tenants in common may join in a suit for the recovery 
of the common property or in an action for damage to 
the common property. 

While it has been held that tenants in common 
cannot, at common law, jointly maintain a real ac¬ 
tion with respect to the entire common property, 
and, hence, may not join in ejectment against third 
persons,'^^ in many jurisdictions it has been held, 
under appropriate statutory provisions or other¬ 
wise, that tenants in common may join in a suit 
against a third person for the recovery of the com¬ 
mon property,^5 s^ch as a suit in ejectment.^"^ 
According to many decisions, cotenants may join 
in an action for damage to the common property,^3 


33. Ala.—Johnson v. Moxley, 113 So. 
651, 22 AlaApp. 1, reversed on 
other grounds 113 So. 656, 216 Ala. 
466. 

62 C.J. p 566 note 65. 

34. Cal.—In re Knox* Estate, 126 
P.2d 108, 52 CalApp,2d 333. 

35. Mo.—McCabe v. Black Hiver 
Transp. Co., 110 S.W. 606, 131 Mo. 
App. 531. 

62 C.J. p 568 note 89. 

36. Md.—Koch v. Mack Intern. Mo¬ 
tor Truck Corp., 95 A. 2d 105. 

37. N.J.—Kleinfeld v. General Auto 
Sales Co., 191 A. 460, 118 N.J.Law 
67, no A.L.R. 360. 

Zndlvidnal right of possession 

The rule that ordinarily one joint 
owner, as such, cannot maintain re¬ 
plevin against a stretnger did not 
govern the controversy wherein three 
brothers, who were joint owners of 
antlaue furniture, each had a suffi- 
eient right of possession, although 
one of them held property for all, to 
Qualify all of them to bring action 
for recovery without regard to own-» 
ershlp.—Parramore v. Smith, 27 So. 
2d 670, 158 Pla, 80. 

38* Md.—^Koch V. Mack Intern. Mo¬ 
tor Truck Corp., 96 A. 2d 105. 

39- Ala.—^Holder Elmwood Corp., 

166 So. 236, 231 Ala. 411. 

Okl.—^Haught v. Continental Oil Co., 
136 P.2d 691, 192 Okl. 346. 

Tex.—Taylor v. Catalon, 166 S.'W'.2d 
102 , 140 Tex 38, 

62 C,J. p 668 note*84.'^ *" ^ 


40. U.S.—Young V. Garrett, C.C.A, 
Ark., 149 F.2d 223, 

Ga.—Kitchens v. Jefferson County, 
70 S.E.2d 627, 85 GaApp. 902, 

Action for benefit of cotenants 

Any tenant in possession of realty 
may bring action against trespasser 
having no title to or right of pos¬ 
session thereof, and such action is 
for benefit of plaintiff*s co-tenants, 
if any, and not to their detriment, 
unless they are Included as parties 
defendant.'—^Hanley v. Stewart, 39 
A,2d 323, 166 Pa.iSuper. 636. 

41. Tex.—McDaniel Bros. v. Wilson, 
Civ.App., 70 S.W.2d 618, error re¬ 
fused. 

42. Tex.—Taylor v. Catalon, 166 S. 
W.2d 102, 140 Tex. 38—Hicks v. 
Southwestern Settlement & De¬ 
velopment Corp., Civ.App., 188 S.W. 
2d 915—Southern Pine Lumber Co., 

V. Whiteman, Civ.App., 163 S.W.2d 
212, error refused-—Rachford v, 
Glover, Civ.App., 123 B.W.2d 700. 
error disitiissed judgment correctr— 
Jones V, Watkins, Civ.Ap]^., 97 'S. 

W. 2d 1027, error dismissed—Jobe v. 
OsbO'rne, Oiv^App., 68 ^iS.W.2d 375, 
reversed on other grounds 97 S.W, 
2d 939, 128 Tex. 609. 

62 C.J. p 566 note 62. 

Indlspeiuiahle parties 

In trespass to try title, cotenants 
of plaintiffs were not indispensable 
parties. 

tJ.S.—MoOomb V. McCormack, C.CLA 

Tex, 159 P.2d n$: ‘ ^ 


Tex.—Cook V. Spivey, Civ.App., 174 
S.W.2d 634. 

When rule Inapplicable 

The rule that one cotenant may 
bring a suit in trespass to try title 
does not apply in a suit against any¬ 
one except a trespasser.—Cook v. 
Spivey, TexCiv.App., 174 S.W.2d 634. 

43. Tex—Cromwell v. Holliday, 34 
Tex. 463. 

44. Cal.—-Throckmorton v. Burr, 6 
Cal. 400. 

62 C.J. p 669 note 14. 

45. Cal.—De Johnson v. Sepulbeda, 
6 Cal. 149. 

62 C.J. p 669 note 19. 

46. N.M.—Madrid v. Borrego, 221 
P.2d 1068, 64 N.M. 276. 

62 C.J. p 668 note 98. 

Bights held not compromised 
Where three brothers owned an¬ 
tique furniture which was placed in 
possession of one of the brothers, the 
rights of such brother and his other 
two brothers were not compromised 
because they Joined him in replevin 
action, to recover possession of such 
furniture although the one brother 
could have brought the actioh alone. 
—'Parramore v. Smith, 27 So 2d 670, 
158 Fla. 85. 

4^. N.M.—Madrid v. Borrego, 221 P. 

2d 1068, 54 N.M. 276. 

62 J. P 66^ note 20. 

48. Action In own names 

—'SaiiMg^ih. T. Wallace^ 2^34 P.2d 
394, ms O&h u < 


1 ^ 



86 C. J. S. 

for waste,for a nuisance, for trespass,for an 
in junction, 52 or for a restraining order against 
execution in ejectment, where such tenants are enti¬ 
tled to repayment for improvements, even though all 
of them were not parties defendant in the eject¬ 
ment suites 

It has been held that tenants in common may 
join in an action for an injury to realty or person¬ 
alty even if each of them is in separate possession 
of separate parts of the common property,54 in an 
action against one who wrongfully takes the profits 
of the common property,55 in assumpsit for money 
had and received, to recover rents,55 or on a promise 
to reimburse the tenants.57 Tenants in commorr 
may likewise join as plaintiffs in distraint for 
rent,58 in an eviction,59 or for conversion of the 
common property,5® or for money had and received, 
on waiver of the tort.51 Separate claims of exemp¬ 
tion by tenants in common do not preclude them 
from maintaining a joint action for damages.52 

It has been held, on the other hand, that tenants 
in common may not join together in actions of ac¬ 
count, unless the parties plaintiff are partners in 
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actions of assumpsit, brought under statutes, in the 
nature of account in actions for fraud in the sale 
of property ;55 or in an action to set aside separate 
deeds made at different times, of the respective in¬ 
terests, to a common vendee.®^ The assignee of a 
tenant in common may not be permitted to join as 
a party.5*^ 

§ 143. Parties Defendant 

In actions between tenants In common and third 
persons, alf parties necessary to the determination of 
the issues involved should be made parties defendant. 

In actions between tenants in common and third 
persons, all parties necessary to the determination 
of the issues involved should be made parties de¬ 
fendant's Under appropriate statutory provisions, 
where a joinder of such tenants as defendants is 
necessary to a complete determination of the con¬ 
troversy, such joinder is permissive;®® and where 
the right sought to be enforced is against only one 
of the tenants in common, the other tenants are 
not necessary parties, unless the entire property 
is sought to he divided, sold, or otherwise affected.'^® 


4&, Del.—Greenly v. Hall, 3 Del. 9. 
50. Diversion of water 
Cal—Parke v. Kilham, 8 Cal. 77, 68 
Am D. 310. 

61. Cal.—^Wagoner v. Silva, 73 P. 
433, 139 Cal. 659. 

52. Cal.—Smithy v. Sterns Rancho | 
Co., 61 P. 662, 129 Cal. 68. 

53. Mo.—Russell v. Defrajice, 39 
Mo. 606. 

64. Ind.—Douisville, etc., R. Co. v. 
Hart, 21 N.E. 753, 119 Ind. 273,. 4 
L.R.A. 649. 

62 C.J. p 569 note 6. 

55. Ind.—Kidwell v. Kidwell, 84 Ind. 
224. 

62 C.J. p 569 note 6. 

50. Me.—Kimball v. Sumner, 62 Me. 
306. 

62 C.J. p 669 note 7. 

57. Pa.—Steele v, McGill, S3 A. 146, 
172 Pa. 100, 

62 C.J. p 669 note 8. 

58. Pa.—Jones v. Gundrlm, 3 Watts 
& S. 633|. 

69. Ga.—Crider v, Hedden, 107 S.E. 

346, 26 Ga.App: 737. 

62 C.Ji p 669 note 10. 

Summary prooeedin^r 

(1) Tenants In common had right 

to bring summary proceeding to re¬ 
cover possession of premises from 
tenant—Greenbaum v. Lipshitz, 69 
Nr.T.S.2d 37. ' ^ 

(2) Landlords' who- were tenants 
in common could inalntatn hold-over 
proceeding to.obtai^ jI)oss#^sion ^ool 
tc^naiit' ua^. of', 


lords—Lehr v. Peigenbaum, 80 N.T. 
S.2d 764, 191 Misc, 349. 

60. Ala—Gore v. Gore, 34 So 2d 680, 
250 Ala 417—^Pate v. Bruner, 11 
So.2d 366, 243 Ala 648, followed 
in Till V. Bruner, 11 So.2d 369, 243 
Ala 651. 

62 C.J. p 669 note 11. 

61. Ala.—Gore v. Gore, 34 So.2d 580, 
250 Ala. 417—Pate v. Bruner, 11 
So.2d 356, 243 Ala 648, followed in 
Till V. Bruner. 11 So.2d 359, 243 
Ala 651. 

62. Ala—Poole V. Griffith, 112 So. 
447, 216 Ala 120, 

62 C.J. p 569 note 12. 

63. Tex.—Cotton v, Coit, Civ.App, 
30 S.W, 281, reversed on other 
grounds 31 S.W. 1061, 88 Tex. 414. 

62 C.J, p 569 note 16. 

64. Isr.H. —^Mooers v. Bunker, 29 N.H. 
420. 

65. Mass.—Baker v. Jewell, 6 Mass. 
460, 4 Am.D. 162. 

66. Kan.—Jeffers v, Forbes, 28 Kan. 
174. 

67. W.Va—Shaw v. Monongahela 
Ry. Co., 130 S.E. 461, 100 W.Va 
368. 

62 C.J. p 669 pote 22. 

6&J Ala—Sun Oil Co. v. Os tv ell, 62 
So.2d 783, 268 A3a 826. 

62 C.J. p 569 note 24. 

medm Of tUde , 

Tenant in common may maintain 
trespass to try title against both 
those without c^aim those mah- 
in|: d^m of tltje.—^JjSbe y. Oshome, 
piV.App.,' 68 reversed on 
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other grounds 97 S.W.2d 939, 128 
Tex. 609. 

Election 

The statute providing that when 
an action in ejectment is against 
several defendants and it appears 
that any of defendants occupy dis¬ 
tinct parcels in severalty or jointly, 
plaintiff shall elect, at a trial, 
against which he will proceed, had 
no application where defendants held 
as tenants in common, and tenants 
in possession of respective apart¬ 
ments were holding through defend¬ 
ants.—Schillo V. Martin, 73 N.B.2d 
429, 397 Ill. 211. 

Held not necessary parties 

(1) In general.—^Fyffe v. Fyffe, 11 
N.E.2d 867, 292 Ill.App. 639. 

(2) In suit to cancel Judgment and 
remove clouds on oil and gas leases, 
by holder of undivided interest 
therein, holders of other undivided 
interest^ were not “necessary par¬ 
ties,'* since foreclosure of plaintifTs 
undivided interest would not affect 
o'vyners of other undivided interest.— 
Price V. Pelton, Tex.Clv.App., 199 
S.W.2d 249, 

69. N.T.—Fosgate v. Herkimer Mfg., 
etc., Co., 12 Barb. 362, affirmed 13 
N.T. 580. 

70. Ala.—^Flrst Nat. Bank v. John¬ 
son, i48 So. 745, 227 Ala 40, 

* Mass.—^^Tarhell v. Bowman, 103 Mass. 
341. 

Separation of dehtof s share 

Where right and purpose of com¬ 
plainant is to separate debtor’s share 
from that of other shareholders, and 
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On the other hand, a cotenant cannot be divested of 
his interest by a proceeding directed against all the 
codwners of common property unless he is made 
a party to the proceeding and served with legal 
process.'^^ 

Where an agreement by tenants in common for 
the performance of services with respect to the 
common property is joint, in an action on such con¬ 
tract by a third person, all the tenants in common 
should be made parties defendant.'^^ However, 
where there is a purchase of property in common, 
each purchaser is liable only for his share of the 
purchase price, and he should not be sued jointly 
with the purchaser of any other share or interest in 
the property.The mere fact that a tenant in 
common suing a third person with respect to the 
common property joins as defendant one who is 
an agent for such third person and is also agent for 
a cotenant will not defeat the action.*^^ As a gen¬ 
eral rule, the holder of any constituent share as a 
joint mortgagor of common property is entitled, in 
a foreclosure suit brought against him alone, to 
demand that the other shareholders be brought in 
as parties to the suit.'^S 

Tort, In an action sounding in tort, either all or 
any of the tenants in common as tort-feasors may 
be sued.'^® Accordingly, where a tort has been 
committed by one tenant in common, for himself 
and as agent for his cotenants, within the scope 
of his agency, all of such cotenants are liable and 
may be made parties defendantJ'^ On the other 
hand, where one of several tenants in common is 
in control of common property at the time of al¬ 
leged negligence resulting in injuries to a third 


person, such tenant may be sued separately.*^^ This 
rule applies to a tenant in common at the time of 
an alleged nuisance arising out of the use of the 
common property.*^^ 

Tenants against whom no remedy is sought. It 
is not necessary to make those tenants in common 
parties defendant, against whom no relief is 
soughtSO So, a vendor's cotenants are not neces¬ 
sary parties in a suit seeking specific performance 
of a contract of sale of realty only insofar as the 
vendor, who. allegedly owns only an undivided 
interest in the realty, is able to consummate the 
contract,but the cotenants are not improper par¬ 
ties to such a suit and they may be permitted to in- 

tervene.82 

Defense of suit in behalf of cotenants. A tenant 
in common is authorized to defend a suit to try 
title and right of possession to land in his behalf 
and in behalf of those who hold as tenants in com¬ 
mon with him. 8 3 

§ 144. Pleading 

The complaint or petition in actions between ten¬ 
ants In common and third persons should properly allege 
the essential elements of the plaintiff's cause of action. 

The complaint or petition in actions between ten¬ 
ants in common and third persons should properly 
allege the essential elements of plaintiff's cause of 
action.84 A petition which describes plaintiff as 
owner in fee of premises of which he was admittedly 
a codwner has been held defective,85 and in an ac¬ 
tion to try the title of an undivided interest in real 
property, where plaintiff failed to allege the extent 
of the undivided interest sued for, the petition is 


thereby cause division of jointly 
owned property, all shareholders are 
"necessary parties."—FMrst Nat. 
Bank V. Johnson, 148 So. 745, 227 
Ala. 40. 

71. La,—Monroe v. Krause & Mana- 
gran Lumber Co., App., 24 So.2d 501 

72. N.T.'—Matter of Kobinson, 57 N. 
T.S. 602, 40 App Div. 23—^Aronson 
V. Manahan, 175 N.T.S. 113. 

73. La.—Lallande v. Wentz, 18 La. 
Ann. 289. 

74. Ky-—Fer&erson v. Rieke, 2 S.W. 
2d 405, 223 Ky. 321. 

75. Tex.—^Kruger v. Taylor, Com. 
App.. 27 SW.2d 130. 

62 C.J. p 670 note 30. 

7-5. N.T,—^Low V. Mumford, 14 
Johns. 426, 7 Am.D, 469. 

Ohio.—Katz v. Presto-n, 66 NB.2d 
141, 73 Ohio App. 154. 

77. N.a— Blliott V. McKay, 49 N.C. 
59. 


78. Ill.—Baker v. Fritts, 143 Ill. 
App. 465. 

79- Me.—Simpson v. Seavey, 8 Me. 
138, 22 Am.D. 228. 

80. Cal.—^Waring v. Crow, 11 Cal. 
366. 

Utah.—Karren v. Rainey, 83 P. 333, 
30 Utah 7. 

81. Tex—Jones v. English, Civ. 
App., 235 S.W.2d 238, error dis¬ 
missed. 

82. Tex.—^Jones v. English, supra. 

83. Tex.—Jackson v. Cato, Civ.App., 
156 S.W.2d 302, error refused— 
Zachry v. Moody, Civ.App., 69 S.W. 
2d 846, error refused. 

84. Miss.—White v. Turner, 19 So. 
2d 825, 197 Miss. 265. 

N.T.—Nielson v. Lawrence, 133 N.T. 

S. 293, 148 App.Div. 678. 

Utah.—Garner v. Anderson, 248 P. 
496, 67 Utah 563—-Boley v. Allred, 
71 F. 869, 25 Utah 402. 
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Petition or complaint held sufficient 
Ill.—Brooks v. Saloy, 79 N.E,2d 97, 
334 I11.APP. 93. 

Miss.—^White v. Turner, 19 So 2d 825, 
197 Miss. 265. 

Mo.—Costello V. Goodwin, 210 S.W. 

2d 375, 240 Mo.App. 638. 

N.T.—Deenng v. Reilly, 56 N.T.S. 
704, 38 App.Div. 164, affirmed 60 
N.E. 447, 167 N.T. 184. 

Pa.—Stitt V. Felton, 7 A.2d 371, 136 
Pa.Super. 338. 

Petition or complaint held insuffl- 
oient 

Ga.—-Hardin v. Council, 38 S.F.2d 
549, 200 Ga. 822. 

Miss.—^White v. Turner, 19 So.2d 825, 
197 Miss. 266. 

N.T.—Murphy v. Mazzucco, 91 N.T. 

S.2d 844, 275 App.Div. 1049. 

Tex.—Viduarri v. Brunl, Civ.App., 
164 S.W.2d 498, affirmed in part 
and reversed in part on o-ther 
grounds Bruni v. Vldaurrl, 166 S. 
W.2d 81, 140 Tex. 138. 

85. N.T.—Portnow v. La Rosa, 78 
N.T.S.Sa S83, '190 Mlsc. 995. 
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demurrable but it has been held that in a suit to 
recover certain property, plaintiff’s allegation that 
he was the owner of the entire tract will not pre¬ 
vent him from recovering such undivided interest as 
his proof might support.^*^ Plaintiff need not allege 
the names of his cotenants and the nature of their 
business where he is suing in his individual right 
to recover an undivided interest in land.88 A com¬ 
plaint in a conversion action by a cotenant is not 
insufficient because it fails to show who owned 
the other half of the common property.S9 

§ 145. Evidence 

In actions between tenants In common and third 
persons, the plaintiff has the burden of proving the facts 
alleged by him, and the defendant has the burden of 
establishing matters relied on in defense. 

In actions between tenants in common and third 
persons, plaintiff has the burden of proving the facts 
alleged by him,^o and defendant has the burden of 
establishing matters relied on as a defense.^^ Thus, 


TENANCY IN COMMON §§ 144-145 

where a cotenant brings an action to try title, he 
must establish that he is in fact a tenant in common 
and that defendant has no titled- and is a tres- 
passer.92 Where defendants in an action to try title 
offered evidence, not to defeat the title of plain¬ 
tiff’s cotenants, but only to defeat plaintiff’s title 
to his part interest therein, after plaintiff offers 
proof of entire title in himself and his cotenants, 
defendants have the burden of going forward with 
evidence to disprove the title of plaintiff’s cotenants, 
as well as plaintiff’s title to his part interest,^^ and 
plaintiff is not required to establish that defendants 
acquired no interest in the property from plaintiff’s 
cotenants.^5 a cotenant may be required to estab¬ 
lish in defense that a third person had notice of his 
interest in the common property,^6 ^nd that he, the 
cotenant, never gave his consent to, or benefited 
by, the transaction with the third person through 
which the latter acquired his interest.^General 
rules apply as to admissibility^^ and weight and 
sufficiency^^ of evidence. 


86. Tex.—^Donaldson v. Cleveland, 
Civ.App., 167 SW.2d 68£l, error re¬ 
fused. 

87. Tex.—^Henderson v. Henderson, 
Civ.App.. 236 SW.2d 164. 

88. N.Y.:—^Deering v. Reilly, 56 NT.T. 
S. 704, *38 App.Div, 164, affirmed 60 
N.E. 447. 167 N.Y. 184. 

89. Utah.—Boley v. Allred, 71 P. 
869, 25 Utah 402. 

90. Ky.—Miller v. Pryse, 49 S.W. 
776. 20 Ky.L. 1544. 

La.—Boutwell v. Gunter, App., 186 
So. 690. 

Mich.—^Fuller v. Sweet, 30 Mich. 237, 
18 Am.R. 122. 

Tenn.—Beaty v. Owens, 6 Tenn App. 
164. 

Va.—Marshall v. Palmer, 21 S.E 672, 
91 Va. 344. 

91. Tex.—Simpson-Fell Oil Co. v. 
Stanolind Oil & Gas Co., 146 S.W. 
2d 723, 136 Tex. 158. 

92. Tex.—^Viduarri v. Bruni, Civ. 
App., 164 S.W.2d 498, affirmed in 
part and reversed in part on other 
grounds Bruni v. Vidaurri, 166 S. 
W.2d 81, 140 Tex. 138. 

Title referable to claimed possession 
In suit to try title, admitted rec¬ 
ord title holder of undivided three- 
eighths Interest in tract of land did 
not have burden of proving that ad¬ 
verse claimants* title was referable 
solely to a claimed possession in or¬ 
der to enable title holder to recover 
whole of the land as against such 
claimant.—Frost v. Crockett, Tex. 
Civ.App., 109 S.W.2d 529, error dis¬ 
missed. * 

93. Tex.—^Wells v. W. T; Carter <§: 
Bro., Civ.App., 78 S.W;2d 678, af¬ 
firmed W. ’T. Carter Sd ^ BrO. V. 


Wells, 106 S.W.2d 1050, 130 Tex. 
189. 

94. Tex—Bahlberg v. Holden, 238 
S.W.2d 699, 150 Tex. 179. 

95. Tex.—^Dahlberg v. Holden, su¬ 
pra. 

96. Pa.—^Koubek v. Tenos, 22 A.2d 
740, 343 Pa. 409. 

97. Pa.—^Koubek v, Tenos, supra. 

98. Tex.—^Davidson v. Wallingford, 
32 S.W. 1030, 88 Tex. 619. 

Evidence held admissible 
Ala.—Jefferson Fertilizer Co. v. Rich 
et ux, 62 So. 40, 182 Ala. 633— 
Johnson v. Kyser, 27 So. 784, 127 
Ala. 309. 

Cal.—Crary v. Campbell, 24 Cal. 634 
N.Y.—Geer v. Keeley, 4 N.Y.S.2d 
639, 254 App.Div. 764. 

Tex—Wright v. Dunn, 11 S W. 330, 
73 Tex. 293—Rettig v. West End 
Realty Co„ Civ.App.. 241 S.W. 614, 
affirmed. Com App., 254 'S.W. 765, 
Evidence held inadmissible 
Cal.—B, & B. Sulphur Co v. Kelley, 
141 P.2d 908, 61 Cal.App.2d 3. 
Conn.—^Mitchell v. Hazen, 4 Conn. 

496, 10 Am.Dec. 169. 

Me.—^Prentiss v. Roberts, 49 Me. 127. 
Tex.—^Morrison v. Reece, Civ.App., 
266 S.W. 815. 

99. Miss.—Hardy v, Bassett, 44 So. 
2d 541. 

Proof of title 

Ordinarily, one of tenants in com¬ 
mon of land, by proving his own 
title thereto in suit brought by 
tp recover land; proves his cotenants’ 
title, thereby showing that defendant 
is not entitled to possession of land. 
—DaJhlberg v. Holden, 238 S.W.2d 
599, 150 Tex. 179. ^ 
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Evidence held sufficient 

(1) To establish fraud.—Pugaez v. 
Babeno, 25 N.E.2d 815, 373 Ill. 156. 

(2) To show conveyance was col¬ 
lusive and void as to plaintiff co- 
tenants.—Inman v. Quirey, 194 S W. 
858, 128 Ark. 605. 

(3) To show that cotenant was 
acting within scope of his author¬ 
ity.-—Roberts V. Mills, 205 P. 872, 66 
Cal.App. 556. 

(4) To show ratification of a con¬ 
tract by cotenants —^Manning v. 
Owens, 125 S.W.2d 753, 277 Ky. 40. 

(5) To sustain landing that com¬ 
plainants* father did not have title 
to land at time land was sold to 
state for taxes.^—^Hardy v. Bassett, 
Miss., 44 So.2d 541. 

(6) To establish other particular 
matters. 

U.S.—^Jewel Tea Co. v. Eagle Realty 
Co., D.C.Neb., 70 F.Supp. 918. 

Ala.—Farr v. Perkins, 65 So. 923, 173 
Ala. 500. 

Ill.—Cohen v. Friedman, 102 N.E. 
816, 269 Ill. 416. 

Ind.—Morgan v. Sparling, App., 115 
N B.2d 514. 

La.—Pierce v. Robertson, App., 200 
So. 669. 

Minn.—^McCray v, Buttell, 184 N.W. 
191, 149 Minn. 487. 

Okl—Alper V. Duffy, 173 P.2d 444, 
197 Okl. 689. 

S.D.—Wayne v. Butterfield, 210 NT.W. 
663, 50 S.D. 463. 

Evidence held insufficient 

Cal—Wightman v. Hall, 217 P. 680, 
62 Cal.App. 632. 

La.—Succession of Alexander, 57 So. 
534, 130 La. 7, 

Tex —Texas & N. O R. Co. v. Smith, 
80 S.W. 247, 35 Tex.Civ.App. 861. 
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§ 146. Questions of Law and Fact 

In actions between tenants In common and third 
persons^ questions of law are to be determined by the 
court while questions of fact are to be determined by 
the Jury. 

In actions between tenants in common and third 
persons, questions of law are for the determina¬ 
tion of the court,^ while questions of fact on con¬ 
flicting evidence should be submitted to the jury.^ 
It may be a question of fact whether defendant ob¬ 
tained title by deed or adverse possession,^ whether 
cotenants authorized one of their number to sell 
all of the common property,^ whether a purchaser 
had notice of a previous sale,^ or whether there 
was a ratification by a cotenant of a lessee’s action 
in assigning a lease.^ 

§ 147. Instructions 

General rules govern Instructions In actions between 
tenants In common and third persons. 

Rules governing instructions to the jury generally 
have been applied to instructions in actions be¬ 
tween tenants in common and third persons.*^ 

§ 148. Verdict and Findings 

A verdict rendered against two tenants In common, 
under erroneous Instructions as to one, may be set aside 
as to him. 

Where a verdict is rendered against two tenants 
in common, under erroneous instructions as to one, 
it may be set aside as to him. 8 

§ 149. Judgment and Execution 

A cotenant may In a proper case recover a money 


Judgment against a third person who has excluded him 
from the common property. 

The rules governing judgment and execution in 
civil actions generally apply in actions between ten¬ 
ants in common and third persons.® Where a co- 
tenant was excluded from the common property by 
another cotenant and his successors, the excluded 
cotenant is entitled to a money judgment as against 
the successors of the other cotenant.^^ In a proper 
case, execution may issue against one cotenant’s in¬ 
terest in the common property,and, where two 
executions are had against two tenants in com¬ 
mon and one of the judgments is invalid against 
one of the tenants, the sheriff may sell the interest of 
the other tenant for the amount of the judgment 
against him.^^ A third person who contracts with 
one cotenant has no right to seize or sell the inter¬ 
ests of the other cotenants in order to satisfy a 
judgment against the cotenant with whom he con¬ 
tracted.^® A judgment in favor of a tenant in com¬ 
mon for trespass does not prevent his cotenant 
from recovering from the trespasser the damages he 
has sustained by the trespass.^'^ 

§ 150. Amount of Recovery 

The amount of damages which may be recovered by 
a tenant in common against a third person may be lim¬ 
ited by the plaintiff's proportionate interest In'the com¬ 
mon property. 

Where in an action between a tenant in common 
and a third person, the former is entitled to relief 
only to the extent of his proportionate interest, as 
discussed supra § 138 b, the amount of damages 
which may be recovered may be limited by plaintiff’s 
proportionate interest.^® In computing the amount 


Va.—^New v. H. E. barman Coal 
Corp., 26 S.E.2d 39, 181 Va. 627. 

1. Tex.—Stowe v. Wooten, Civ.App., 
37 S.W.2d 1055. 

2. Ga—Mabry v. Holcomb, 60 S.E. 
2d 411, 82 Ga.App. 1. 

Mo.—Musser v. Hill, 17 Mo.App, 169. 
Pa.—^Koubek v. Tenos, 22 A 2d 740, 
343 Pa. 409. 

Tex.—Alexander Co. v. First Nat. 
Bank, Civ.App., 123 S.W.2d 908— 
Burnham v. Hardy Oil Co., Civ. 
App., 147 S.W. 330, affirmed 195 S. 
W. 1139, 108 Tex. 565. 

3. Ala.—^Allison v, Owens, 27 So.2d 
785, 248 Ala. 412. 

Ark.—Brasher v. Taylor, 169 S.W. 
1120, 109 Ark. 281. 

4. Conn.—Oviatt v. Sagre, 7 Conn. 96. 
6. Ga—^Mabry v. Holcomb, 60 S.E. 

2d 411, 82 GaApp. 1. 
e. Tex.—Simpson-Fell Oil Co. v. 
Stanoliud Oil & Gas Co., 146 S.W. 
2d 723, 136 Tex. 168. 

7- Va—Merryman v. Hoover, &9 S. 
E. 483, 107 Va 486. 


8. Massy.—Chandler v. Simmons, 97 
Mass. 608, 93 Am.Dec. 117. 

9. Ill.—^Hruby v. Steinman, 24 N.E. 
2d 176, 302 I11.APP. 480, affirmed 
30 N,B.2d 7, 374 Ill. 465. 

Jndsrmexit held proper 
U.S.—Terry v. Prairie Oil & Gas Co., 
C.C.A.Tex.. 83 F.2d 843. 
Concluslveuess of Judgment 
Kan.—Banchor V. Proctor, 129 P. 626, 
88 Kan. 610.. 

10. U.S.—Clarke v. Boysen, O.C.A. 
Wyo., 39 P.2d 800, certiorari denied 
Clark v. Boysen, 61 S.Ct. 75, 282 
U.S. 669, 75 L.Ed. 768. 

11. Ky.—^Mann Bros. v. Ball, 18 S. 
W.2d 946, 230 Ky. 129. 

Mass.—^Roxbury Painting & Decorat¬ 
ing,Co, V. Kute, 123 N.E. 391, 233 
Masa IJj^ 

sale held npt void 
An execaijtion sale qt lar^ was hpt 
void on ground ths4 there was a 
Joint levy and joint sale for one con¬ 
sideration, whore sheriff’s deed 
showed on its face that levy and sale 
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of codefendant’s interest in land was 
void because codefendant owned only 
an equitable interest which was not 
subject to levy and sale; the fact 
that buyer at execution sale of land 
paid one hundred seventy dollars 
and obtained ©•nly a one-seventh in¬ 
terest, although sheriff’s deed at¬ 
tempted to convey a two-sevenths in¬ 
terest, did not affect sale, where buy¬ 
er obtained title to the one-seventh 
interest.—^Williams v. Williams, 166 

S.W,2d 363, 25 Tenn-App. 290, 

12- ' lU.—Hruhy t. Steinman, 24 NE. 
2d 176, 302 IU.APP. 480, affirmed 
30 N.m2d 7, 374 Ill. 466. 

13- La.—^Pierce v. Robertson, App., 
200 So. 669. 

14. Tex.—Gillum v. St. Lquis, A. & 
T. By. Co„ 23 S.W. ^ 716, 4 Tex. 
Civ.App. 622. 

15. La.—Dauzat v. Kelone, App., 65 
So.2d 924. 

Mo. — Gpo^w/ji, V. Costello, ,&W. 
‘24 804,, 240. Mo.App. 6j66^ 
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of recovery, consideration must be given to such 
matters as the expenses of a lessee in mining on 
the common land,^® and the unassigned dower in¬ 
terest of a lessor.^'^ The measure of damages re¬ 


coverable for removal of timber from common land 
may be limited to the value of such timber on the 

stump.^s 


TENANT. The word ^^tenant” is derived from the 
Latin ^^teneo” meaning to hold,i and is defined gen¬ 
erally as meaning one who has possession of any 
place; a dweller; an occupant.^ 

In law, and when employed in the broadest sense, 
a ^^tenant^^ is one who holds or possesses land or 
tenements by any kind of right or title, either in 
fee, for life, for years, at will, or on sufferance, as 
stated in Estates § 1 c. In a more restricted sense, 
the term refers to one who has possession of the 
premises of another insubordination to that other’s 
title and with his consent, express or implied, as 
explained in Landlord and Tenant § 1. 

The term ^^tenant” is distinguished from ^^board- 
er,” ^dodger,” or ''guest” in Innkeepers § 3 a, and 


it has been compared with "proprietor" see 73 
C.J.S. p 220 note 64. 

Phrases employing the word are set out in the 
note.2 

TENANTABLE. Being in a state of repair suitable 
for a tenant; that may be tenanted or occupied.^ 

TEND. The word "tend" is variously defined as 
meaning to be directed, as to any end, object, or 
purpose;^ to be directed or have a tendency, con¬ 
scious or unconscious, to any end, object, or pur¬ 
pose;® to serve,contribute,® or conduce^ in some 
degree or way; to have a more or less direct bear¬ 
ing or effect;^® to have a leaningto have or 


Five seveatlis of total damagpe 

In an action by five of seven ten¬ 
ants in common for damages to the 
land from the construction of a rail¬ 
road embankment In a street on 
which the land abutted, the measure 
of recovery by the five was five 
sevenths of the total damage.—^Bir¬ 
mingham By. Bright &. Power Co. v. 
Oden, 41 So. 129, 146 Ala. 495. 

16 . Ill.—Fyffe v. FyfCe, 11 N.E.2d 
857, 292 I11.APP. 539. 

17 . Ill.—Fyffe v, Fyffe, supra. 

18 . S.C.—■Williams v. Bruton, 131 
S.E. 18, 133 S.C. 395. 

62 C.J. p 564 note 42. 

1 . N.J.—Stevens v. Enders, 13 N.J. 
Law 271, 280. 

2. Tex.—^Woolsey v. State, 17 S.W. 
546, 547, 30 Tex App. 346. 

3. Phrases 

(1) ‘‘Joint tenant" see Joint Ten¬ 
ancy § 1 et seq. 

(2) "Tenant at sufferance" see j 
Landlord and Tenant § 175. 

(3) "Tenant at will" defined see 
Landlord and Tenan,t | 156, 

(4) "Tenant by curtesy" see title 
index to Curteev- 

<5) "Tenant by the entirety" see 
Husband and Wife §§ 31-35 and con¬ 
sult the title index. 

(6) ‘‘Tenant factory buildings'* de^ 

fined see 35 P 47J noteil. 

(7) "Tenant for ^ life" defined see 

Estates 5 30. u-,jv 

(8) "Tenant ^diefine4 

see Estates I 8. ' , ^ 

(9) "Tenant paravaU" defined see 
Estates $ U Ai 


(10) ‘“fenant's fixtures" defined see 
Fixtures § 1. 

(11) "Tenants in common" see 
Tenancy m Common 5 1 et seq. 

(12) Other phrases employing the 
term and of which more recent ad¬ 
judications have not been found see 
62 C.J. p 571 note 19-p 672 note 27, p 
575 note 86-p 676 note 6. 

4. Century D. 

Phrases 

(1) "Tenantable condition" of 
premises see the title index to Land¬ 
lord and Tenant. 

(2) "Tenantable repair" is such a 
repair as will render a house fit for 
present habitation.—Black L.L. 

5. Mont.—State v. Keckonen, 84 P. 
2d 341, 344, 107 Mont. 253. 

Tex.—Rogers v. State, 54 S.W.2d 
1010, 1012, 122 Tex.Cr. 331—Shra¬ 
der v. State, 51 S.W.2d 607, 609, 121 
Tex.Cr. 623. 

62 C.J. p 577 note 26. 

Phrases employing the word "tend" 
and of which more recent adjudica¬ 
tions have not been found see 62 C.J 
I p 678 notes 40^56. 

6. Mont.—^State v. Keckonen, 84 P. 
24 34L 344, 107 Mont. 253. 

T4£_l.Itc^ers v. Stkte, 54 S.W. 2d 
1010, lol2, 122 Tex.Cr. 321—Shra¬ 
der V. State, 51 S,W.2d fe07, 609^ 

; 121 T^^xCr, 623.' 

deflued 

! be directed or have a tendency 

to any end, object, or pu;*pose.—State 
V. Hopkins, 252 N.W;. 48, 64 N.D. 301. 
>7,, ,Mont.—^tate' V. iCeckonen, 84- P.* 
^d 241^ 344, ,Hont. 253% ' 

Tex.T—*Rpgcrs- v.i State, 64 SiW-^d 
, 1010, -1012, 122 Tex.er. 331-r-£toLr 


der V. State, 61 S.W.2d 607, 609, 121 
Tex.Cr. 623—^Boone v. State, 235 S. 
W. 680, 584, 90 Tex.Cr. 374. 

To serve as a means 

Ark.—Hogue v. State, 124 S.W. 783, 
785, 93 Ark. 316. 

8. Ky.— Corpus Jtiris quoted 111 
Price V. Commonwealth, 176 S.W. 
2d 271, 273, 296 Ky. 144. 

Mont.—State v. Keckonen, 84 P.2d 
341, 344, 107 Mont. 253. 

Tex.—Rogers v. State, 54 S.W. 2d 
1010, 1012, 122 Tex.Cr. 331—Shra¬ 
der V. State, 61 S.W.2d 607, 609, 
121 Tex.Cr. 623. 

62 C.J. p 577 note 27. 

9. Ky,—Corpus Juris quoted hi 
Price V. Commonwealth, 176 S,W. 
2d 271, 273, 296 Ky. 144. 

Mont.—State v. Keckonen, 84 P.2d 
341, 344. 107 Mont. 263. 

Tex.—^Jlogers v. State, 54 S.W.2d 
1010, 1012, 122 Tex-Cr. 381—Shra¬ 
der V. State, 61 S.W.2d 607. 609, 
121 Tex.Cr. 623—^Boone v. State, 
236 S.W. 680, 684, 90 Tex.Cr. 374. 

10. Ky.— Corpus Juris quoted la 
Price V. Commonwealth, 176 S.W. 
2d 271, 273, 296 Ky. 144. 

Mont.—State v. Keckonen, 84 P.2d 

1 341, 344, 107 Mont 2*63. 

Tex.—Rogers v. State, 64 S.W.2d 
lOlOv 1012, 122 Tex.Cr. 331—Shra¬ 
der V. State,, 51 SiW.2d 607, 609, 
121 Tex Ov 623. 

62 C.J. P 577 note 32. 

IL MoAt.—^^Sti^Lte V. Keckonen, 84 P. 

; td 3^1, 344, lOT Mont 253. 

X^X.—^^ogera V. State, 64 S.W.2d 

? 1010, 1012, 122 Tex.Cr. 331—Shra- 

i der V. State, 51 S.W.2d 607, 609, 
121 Tex.Cr. 623—Chandler v. State, 
232 SW. 318, 89 Tex.Cr. 697. 
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giYB leaning;^^ to infiuericeto move in a certain 
direction.!^ It is also defined as meaning to stretch, 
extend, direct one^s course to aim.^® 

Tending. While the word ^^tending^^ is very in¬ 
definite/'^ it does not have an elastic meaning/^ 
and its signification in judicial proceedings is not 
different from its meaning in common and ordinary 
Tise.^® In its primary sense, "tending’^ means direc¬ 
tion or course toward any object, effect, or result; 
drift but it is also defined as meaning to exert 
activity in a particular direction.^! 

TENBEE. The word ^^tendeif^ as a noun has several 
significations, and in one sense it means one who 
tends; one who takes care of any person or thing .22 

In railroad terminology a tender is a small car 
carrying water and fuel for the engine, and to 
which the first passenger or freight ear of the train 
is usually coupled, as stated in Railroads § 1 i. 


As employed in the law the word "tender,” in a 
broad sense, means an offer to perform a contract, 
or to pay money, coupled with a present ability to 
do the act.23 

In a more restricted sense the word ^^tender” 
means an offer of money or its equivalent in satis¬ 
faction of pecuniary obligations in general, and in 
this sense is treated in Tender § 1 et seq. Tender 
of performance of contracts is treated generally in 
Contracts §§ 480-489. Tender is treated in con¬ 
nection with sales of personal property in Sales, 
and for specific references see the index to that 
title. In connection with sales of real property see 
the C.J.S. title Vendor and Purchaser §§ 228-244, 
also 66 C.J. p 965 note 86-p 988 note 18. 

As a verb, ‘^tender” is defined generally as mean¬ 
ing to offer to present for acceptance; as to 
tender one a reception, a gift; to tender one's 

resigiation.25 


12 . Ky.—Corpus Juris utioteU iu 
Price V. Commonwealth, 176 S.W. 
2d 271, 273, 296 Ky. 144. 

62 G.J. p 677 note 33. 

13. Ark.—^Hogue v. State, 124 S.W. 
783, 785, 93 Ark. 316. 

Ky.—Corpus Juris quoted in Price 
V. Commonwealth, 176 S.W.2d 271, 
273, 296 Ky. 144. 

To exert activity 

Ark.—Hogue v. State, 124 S.W. 783, 
785, 93 Ark. 316. 

14. Ark —^Hogue v. State, supra. 
Tex.—Chandler v. State, 232 S.W. 

318, 89 Tex.Cr. 597. 

15. Tex.—Nash v. State, 134 S.W. 
709, 719, 61 Tex.Cr, 259. 

16. Ark.—^Hogue v. State, 124 S.W. 
783, 785, 93 Ark. 316. 

Tex.—^Nash v. State, 134 S.W, 709, 
719, 61 Tex.Cr. 259. 

17. N.T.—People v. Rizzo, 158 N.E. 
888, 889, 246 N.Y. 334. 

18. Ark.—^Hogue v. State, 124 S.W. 
783, 785, 93 Ark 316. 

Ind.—White v. State, 54 N.E. 763, 
765, 153 Ind. 689. 

19. Ark.—Hogue v. State, 124 S.W. 
783, 786, 93 Ark 316. 

Ind.—White v. State, 54 N.E. 763, 
765, 163 Ind. 689. 

20. Ark.—^Hogue v. State, 124 S.W. 
783, 785. 93 Ark. 316. 

Ind—White v. State, 54 N.E. 763, 
765, 153 Ind. 689. 

Phrases employing “tending'" and 
of which more recent adjudications 


have not been found see 62 C.J. p 
578 notes 61—66. 

21. N.Y.—People v. Rizzo, 158 N.E. 
888, 889, 246 N.Y. 334. 

22. Webster New Int.P. 

23. XJ.S.—Corpus Juris (Quoted in 
Hogan V. Barnett & Co., C.A.M 0 ., 
179 P.2d 836, 838. 

62 C.J. p 654 note 1. 

Similarly defined 

(1) An offer of performance.— 
Brown v. Smith, 102 N.W. 171, 174, 
13 N.D. 680. 

(2) “Tender"* is an offer to per¬ 
form a condition or obligation, cou¬ 
pled with present ability of imme¬ 
diate performance, so that were it 
not for refusal of cooperation by 
party to whom “tender" is made, con¬ 
dition for obligation would be im¬ 
mediately satisfied.—Cook v. Talbert, 
226 S.W.2d 682, 684, 216 Ark. 370. 

In the case of mutual and concur¬ 
rent promises 

(1) The word “tender*" does not 
mean the same kind of offer as when 
it is used with respect to the pd,y- 
ment or offer to pay an ordinary 
debt due in money, where the money 
is offered to a creditor who is enti¬ 
tled to receive it, and nothing fur¬ 
ther remains to be done and the 
transaction is completed and ended; 
It means only a readiness and wil¬ 
lingness, accompanied with an Abil¬ 
ity on the part of one of the parties, 
to do the acts which the agreement 
requires him to perform, provided 
the other will concurrently do the 
things which he is required by it to 
do, and a notice by the former to I 
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the latter of such readiness. Such 
readiness, ability, and notice are suf¬ 
ficient evidence of, and indeed imply, 
an offer or tender in the sense in 
which those terms are used with 
respect to the kind of agreements 
we are now considering. It is not 
an absolute, unconditional offer to do 
or transfer anything at all events, 
but It is, in its nature, conditional 
only, and dependent on, and to be 
performed only in case of, the readi¬ 
ness of the other party to perform 
his part of the agreement. 

Ill.—^Rohn V. Heidrich, 174 Ill.App. 
423, 426. 

R.I.—Guilford v. Mason, 48 A. 386, 
388, 22 R.I. 422. 

62 C.J. p 654 note 1 [b]. 

(2) To the same effect, 

XJ.S.—Aborn v. Mason, C.C.NY., 1 
F.Cas.No.l9. 

Alaska—Peterson v. Moore, 3 Alas¬ 
ka 155, 161. 

Pla—Shouse v. Doane, 21 So. 807, 
811, 39 Fla 95. 

Ill.—Manistee Lumber Co. v. Union 
Nat. Bank, 32 NE. 449, 462, 143 Ill. 
490.* 

Mass.—Cook v. Loggett, 2 Allen 439, 
441. 

Ohio.—^Raudaugh v. Hart, 56 N.E. 
214, 218, 61 Ohio St. 73, 76 Am.S.R. 
361. 

24. Mo.—Central Lumber & Mfg. Co. 
V. Reyburn, 195 S.W. 676, 678. 

62 C.J. p 701 note 4. 

'Well-uuderstood sense 

Mo,—Central Lumber & Mfg. Co. v. 
Reyburn, supra 

25. Webster New Int.D, 
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TENDER 


'^Tendered” is defined as meaning offered,2 6 and 
this is said to be its ordinary sense and the meaning 
in which it is understood in everyday language.2 7 


The adjective “tender’^ is defined as meaning 
feeble from immaturity; immature; weak;28 and 
it has been distinguished from "immature’^ see 42 
C.J.S. p 387 note 4. 


26. Mo.—Central Lumber & Mfg. 27. Mo.—Central Lumber & Mfg 28. Webster New IntD. 
Co. y. Reyburn, supra, Co. v. Reyburn, supra. 
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TENDER 

This Title includes offer of money or its equivalent in satisfaction of pecuniary obligations in gen¬ 
eral; nature, requisites, sufficiency, and effect of such tender, acceptance or refusal thereof, and 
payment into court incident thereto; and pleading tender. 

Matters not in this Title, treated elsewhere in this work, see DescriptiTe-Word Index 

Analysis 

L DEFINITION, NATURE, AND PURPOSE, §§ 1-2 

U. NECESSITY OR AVAILABILITY, §§ 3-5 
ni. SUFFICIENCY, §§ 6-44 

IV. KEEPING TENDER GOOD, §§ 45-49 

V. EFFECT OF TENDER, §§ 50^53 

VI. PLEADING TENDER, §§ 54^57 

Vn. PAYMENT INTO COURT OF AMOUNT TENDERED OR ADMITTED TO BE 
DUE, §§ 53-64 

Vni. EFFECT OF PLEA OF TENDER OR PAYMENT INTO COURT, §§ 65^66 
IX. EVIDENCE, §§ 67-70 
X. TRIAL, §§ 71-74 

'Sub-Analysis 

L DEFINITION, NATURE, AND PURPOSE—p 558 

§ 1. In general—^p 558 

2. Other transactions distinguished—^p 558 

n. NECESSITY OR AVAILABILITY—p 559 

§ 3. Necessity—p 559 

4. When available—p 559 

5. Excuses for nontender—559 

m. SUFFICIENCY—p 561 

§ 6. In general^—p 561 

7. Amount—p 562 

8. - Interest, costs, and attorney's fees—p 563 

9. - Tender of more than is due; demand for change— 564 

10. - Tender of balance over offset—^p 564 

11. -Tender on several demands—^p 564 

12. - Objections and waiver thereof—565 

13. Time—p 565 

14. - Time of day—^p 566 

15 . - Premature tender—^p 566 

16. -Tender after action brought—^p 567 

17. - Objections and waiver thereof—^p 567 

18. Place—p 567 

19. - Deposit in bank or other depository—^p 568 

20. - Objections and waiver thereof—^p 568 

21. Medium—^p 569 

22. -Bank notes—^p 569 

23. -Checks—p 569 

24. -Drafts on individuals—^p 569 

25. - Specific articles—^p 569 

26. -Objections and waiver thereof—p 569 

27. Manner—^p 570 

28. -Actual offer—571 


See also descriptive word iiideX in the bach of this Volume 
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HL STJFFIOrBNOY—Continued 

§ 29. - Ability to perform—571 

30. -Actual production of thing tendered—^p 572 

31. -Tender in writing—^p 573 

32. - Conditions—573 

33. -Tender of specific articles—p 575 

34. - Objections and waiver thereof—575 

35. By whom made—p 576 

36. - Joint debtor—^p 577 

37. - Ratification of unauthorized tender—p 577 

38. - Objections and waiver thereof—^p 577 

39. To whom made—^p 577 

40. -Agent or servant—^p 577 

41. - Officer of corporation—^p 578 

42. -Joint creditor—^p 578 

43 . - Objections and waiver thereof—^p 578 

44. Renewal—p 578 

rv. KEEPINa TENDER aOOD—p 578 

§ 45. Necessity—p 578 

46. - Tender of specific articles—^p 579 

47. Manner—579 

48. - Deposit in bank or other place for safekeeping—p 579 

49. Effect of subsequent demand and refusal to pay—580 

V, EPPEOT OP TENDER—p 580 

§ 50. In general—^p 580 

51. As admission of liability—^p 582 

52. With respect to refusal or acceptance in general —p 583 

53. Tender of specific articles—584 
VI. PLEADING TENDER—p 584 

§ 54. Necessity—^p 584 

55, Nature of plea—^p 584 

56, Requisites and sufficiency of plea—p 585 

57, Issues, proof, and variance—^p 587 
VIL PAYMENT INTO COURT OP AMOUNT TENDERED OR ADMITTED TO BE DUE—p 588. 

§ 58. Necessity—p 588 

59. Amount of payment—^p 589 

60. Time of payment—p 589 

61. Medium of payment—p 589 

62. To whom payment made—^p 590 

63. Notice of payment—p 590 

64. Withdrawal of money paid in—^p 590 

vni. EPPEOT OP PLEA OP TENDER OR PAYMENT INTO COURT—p 591 
§ 65. In general—p 591 
66. As admission—p 592 
IX. EVIDJSNOE-t-p 59B 

§ 67. Presumptions and burden of proof—p 593 

68. - Tender of specific articles—p 594 

' 69. Admissibilrfy —p 594 

, 70. Weight and sufficiency—p 594 

X. TRIAL—p 594^ * 

, ‘ ^ i ;, ; 4 7.1* Otieslicms of law and fact—p 594 

»72^ Ir:&tructions —p 595 
73. Verdict and findings—p 59$, ^ j, , ,, 

*74 . Juc^pnent and review—p i _ _ 

See also descriptive word iildex in the back of this Volume 
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§§ 1-2 TENDER 


I. DEFINITION, NATXTEE, AND PUEPOSE 


86 C.J.S, 


§ 1. In General 

Tender is the act by which one produces and offers 
to a person holding a claim or demand against him the 
amount of money which he considers and admits to be 
due, in satisfaction of such claim or demand, without 
any stipulation or condition. 

Tender, as treated in this title, is an offer of 
money; the act by which one produces and offers 
to a person holding- a claim or demand against him 
the amount of money which he considers and ad¬ 
mits to be due, in satisfaction of such claim or 
demand, without any stipulation or condition.^ In 
a broader sense, as defined supra page 554, it is 
an offer to perform a contract, or to pay money, 
coupled with a present ability to do the act. The 
term is usually used in connection with an offer to 
pay money,2 but is properly used in connection with 
an offer of property other than money.^ 

The word “tender” has a definite, legal significa- 
tion,4 and imports not merely the readiness^ and the 
ability to pay® or perform^ at the time8 and placed 
mentioned in the contract,^® but also the actual pro¬ 
duction of the thing to be paid^i or delivered over,^^ 
an offer of it to the person to whom the tender 


is to be made,i3 and an unqualified^^ refusal to ac¬ 
cept.^ ^ 

§ 2. Other Transactions Distinguished 

Tender has been distinguished from other transac¬ 
tions, such as an offer, payment into court, and a pro¬ 
posal or proposition. 

As distinguished from an offer, tender imports 
more than a mere offer, since there may be an offer 
without a tender.^® The word “offer” is frequently 
used by courts and text-writers as synonymous 
with “tender,and it may properly be so used 
with respect to articles capable of manual delivery 
and actually produced.^S However, with respect 
to heavy articles of merchandise, situated at a dis¬ 
tance from the place to which they must be trans¬ 
ported, the phrase “offer to return” is more com¬ 
monly and aptly applied.!^ 

Payment into court. Simple tender has been dis¬ 
tinguished from payment into court under order.^® 

Proposal or proposition. The law makes a clear 
distinction between a tender, the actual proffer of 
money or other property into court, and a mere 
proposal or proposition to do the thing.^i In order 


Mo.—^Adcox V. Western Union 
Telegraph Co., 167 S.W. 989, 171 
Mo.App. 331, 338. 

Other defLnltioxLS 

(1) Tender is an offer to deliver 
something made in pursuance of 
some contract or obligation under 
such circumstances as to require no 
further act from the party making 
it to complete the transfer.—Sasser 
V. First Joint Stock Land Bank of 
Montgomery, Ala., C.C«A.G8U, 99 F.2d 
744. 

(2) Tender is offer of performance, 
not performance itself. 

Fla.—^Walker v. Houston, 12 P 2d 
952, 215 Cal. 742, 87 A.L.R. 937. 
Ga.—Carnation v. Pridgen, 67 S.B.2d 
486. 84 Ga.App. 768. 

(3) Additional dednitions see 62 
C.J. p 654 note 2 [a]. 

CommosL-law definitloii of tender 

as an unconditional offer of payment 
consisting in the actual production, 
in current coin of the realm, of a 
sum not less than the amount due, 
is, except as modified by the legal 
tender acts and by statutes, still 
applicable in Oregon.—Equitable Life 
Assur. Soc. of U. S. v. Boothe, 86 
P.2d 960, 160 Or. 679. 

Ga.—Carnation v. Pridgen, 67 S. 
E2d 485, 84 Ga.App. 768, 

Ind.—Maxwell Implement Co. v. 
Fitzgerald, 146 N.B. 883, 85 Ind. 
App. 206. 


3. Ga.—Carnation v. Pridgen, 67 
S.E.2d 485, 84 GaApp. 768. 

Ind.—Maxwell Implement Co. v. 
Fitzgerald, 146 N E. 883, 86 Ind. 
App. 206. 

4. Or—^Hartman v. Stark, 195 P. 
1117, 99 Or. 696. 

62 C.J. p 655 note 6. 

5. Ariz,—Somerton State Bank v. 
Maxey, 197 P. 892, 22 Ariz. 365, 14 
A.L,R. 1117. 

62 C.J. p 665 note 6. 

6. Fla.—^Kreiss Potassium Phos¬ 
phate Co. V. Knight, 124 So. 751, 
98 Fla. 1004. 

62 C,J. p 655 note 7. 

7. Or.—^Hartman v. Stark, 195 P. 
1117, 99 Or. 696. 

62 C.J, p 655 note 8. 

8. Ariz.—Somerton State Bank v. 
Maxey, 197 P. 892, 22 Ariz. 365, 14 
A.L.R. 1117. 

62 C.J. p 655 note 9. 

9. Fla—^Kreiss Potassium Phos¬ 
phate Co. V. Knight, 124 So. 761, 
98 Fla. 1004. 

62 C.J. p 655 note 10. 

10. Fla.—^Kreiss Potassium Phos¬ 
phate Co. V. Knight, supra 

62 C.J. p 655 note 11. 

11- Iowa—St. George’s Soc. v. Saw¬ 
yer, 214 N.W. 877, 204 Iowa 103. 

62 C.J. p 655 note 12, 

12- N T.—Eddy v. Davis, 22 H.E. 
362, 116 N.T. 247. 

62 C.J. p 666 note 13. i 
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13. H.C.—Bane v. Atlantic Coast 
Line R. Co., 88 S.B. 477, 171 N.C. 
328. 

62 C J. p 656 note 14. 

14. Ind—Supreme Tent, Knights of 
Maccabees of the World v. Fisher, 
90 N.E. 1044, 45 Ind.App. 419. 

Iowa.—St. George’s Soc. v. Sawyer, 
214 H.W. 877, 204 Iowa 103. 

15. Ind —Supreme Tent, Knights of 
Maccabees of the World v. Fisher, 
90 NE. 1044, 45 Ind.App. 419. 

Iowa.—St. George’s Soc. v. Sawyer, 
214 Isr.W. 877, 204 Iowa 103. 

16. La.—Sewell v. Willcox, 6 Rob. 
83. 

17. Me.—Milliken v. Skillings, 36 
A 77, 89 Me. 180, 183. 

46 C.J. p 908 note 86. 

Tender or offer to return goods on 
rescission of sale see Sales § 107. 

18. Me.—^Milliken v. Skillings, 36 A. 
77, 89 Me. 180. 

NTeb.—^Mundt v. Simpkins, 115 NT.W. 
326. 81 Heb. 1, 129 Am.S.R. 670. 

19. Me.—Milliken v. Skillings, 36 
A 77, 89 Me. 180. 

Neb.—Mundt v. Simpkins, 116 N.W. 
325, 81 Neb. 1, 129 Am.S.B. 670. 

20. S.C,—^Black v. Rose, 14 S.C. 274. 
62 C.J. p 656 note 32. 

21. W.Va—^Hart v. Kanawha Oil 
Co., 90 S.E. 604, 79 W.Va 161. 
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to constitute tender, the tender must, as a general 
rule, be kept good,^^ and when actually paid into 


TENDER §§ 2-5 

court cannot be withdrawn,23 but this is not so with 
respect to a mere proposal to do a certain thing.24 


n. NECESSITY OR AVAILABILITY 


§ 3. Necessity 

Where the existence of a right in one claiming It 
is dependent on the performance of duties on his part, 
tender of performance by him is necessary to enable 
him to sue to enforce the right. 

Where the existence of a right in one claiming it 
is dependent on the performance of duties on his 
part, as by the payment of money or its equivalent, 
tender of performance by him is necessary to en¬ 
able him to sue to enforce the right.25 

§ 4. When Available 

Where there is a debt due and the sum is either 
certain, or is capable of being made certain by mere 
computation, or where a given sum of money is to be 
paid in specific services at a stipulated rate, a tender 
of the debt may be made. 

At common law, where there is a debt due^^ and 
the sum due is either certain,27 or is capable of 
being made certain^* by mere computation,2^ or 
where a given sum in money is to be paid in spe¬ 
cific services at a stipulated rate,2o a tender of the 
debt may be made. At common law a tender is 
not allowed where the amount of the compensation 
is unliquidated, whether the right to the compen¬ 
sation is based on a breach of a contract or is one 
arising out of a tort,21 and a tender of amends has 
been held not allowable in tort actions except as 
permitted by statute.22 A tender cannot be made 


by way of a bonus or gratuity.23 

§ 5* Excuses for Nontender 

A failure to make a tender may be excused or a 
tender may be waived and made unnecessary by a dec¬ 
laration, act, or omission of the person to whom tender 
is due. 

A formal tender is unnecessary if the person to 
whom performance is due be absent from the place 
of performance, in those cases where his presence 
is necessary;24 nor is a formal tender necessary if, 
at the time for performance, the party to whom 
performance is due fails25 or refuses26 to per¬ 
form on his part, unless a request which he has 
no right to make is complied with, 27 or if he is un¬ 
able to perform,2 3 or does or suffers anything to be 
done with the thing to be delivered by him which 
renders certain a failure of performance on his part 
when the day arrives.23 A tender need not be 
made where the amount thereof is indefinite and 
can be determined only by litigation of the ques- 
tion.^o 

Technical rules governing tender in actions at 
law are not binding on a court of equity^i- and a 
formal tender may be waived by conduct of the par- 
ties.^2 tender is waived where the tenderee 
makes any declaration which amounts to a repudia¬ 
tion of the contract, or takes any position which 


22. W. Va —^Hart v, Kanawha Oil 
Co , supra. 

23. W.Va.—^Hart v. Kanawha Oil 
Co., supra. 

24. W.Va,—^Hart v. Kanawha Oil 
Co., supra. 

25. XJ.S.—^Albuquergue Nat. Bank v. 
Perea, N.M., 13 S.Ct. 194, 147 U.S. 
87, 37 L.Bd. 91. 

62 C.J. p 667 note 40. 

23. Ala.—^A. R. Ganus & Co. v. Tew, 
60 So. 1000, 163 Ala. 358. 

62 C.J. p 667 note 41. 

27. Mo.—Joyner v. Bentley, 21 Mo. 
App. 26. 

Vt—Green v. ShurUiff, 19 Vt. 692. 

28. Ala.—^A. tt. Ganus & Co. v. Tew, 
60 So, 1000, 163 Ala. 368. 

62 G.J, p 667 note 43. 

28. Vt.—Green v. Shurtliff; 19 Vt. 
692. 

62 C.X p 667 note 44 

30, Mmn.—Fergruson v. Hogan, 25 
Minn. ,136. 

31. U.S.—Corpti* JtLcls dted in 

Nakdimen v. Baker, C.C.A*Ark., Ill 
F.2d 773, 781j eertiorari denned 61 


S.Ct 22, 311 U.S. 665, 86 L.Ed. 427, 
rehearing denied 61 S.Ct. 130, 311 
U.S. 726, 85 L.Ed. 473. 

Fla.—Garrett v. American Fruit 
Growers, 186 So. 269, 135 Fla. 398. 
62 C.J. p 257 note 46. 

32. Fla,—Garrett v. American Fruit 
Growers, supra. 

Trespass quare clausum freglt 

Plea of tender of amends is not 
permissible in tort action except in 
action of trespass quare clausum 
freglt under statute.—Garrett v. 
American Fruit Growers, supra. 

33. Iowa.—Sansone v, Crocker, 170 
N.W. 796, 186 Iowa 1. 

34. N.C.—Corpus Juris cited in 
Harry's Cadillac-Pontiac Co. v. 
Northum!, 61 S.E.2d 916, 920, 230 
N.C. 23. 

62 e.J. p 658 note 54 

35. U.S.—^Nakdimen v. Baker, C.C.A. 
Ark., Ill F.2d 778, certiorari de¬ 
nied 61-S.Ct. 22,. 311 U.S. ^65, 
L.Ed, 427, rehearing denied 61 S. 
Ct. 13,0, 311 U.S. 726. 86 L.Ed. 473. 

62 C.J p 658 note 52. 

33. Cal.—Enfield v, Huftoaa ^Motor 


Co, 257 P.2d 458, 117 Cal.App.2d 
800. 

Okl.—Janeway v. Vandeventer, 45 
P.2d 79, 172 Okl. 379. 

Tex.— 'Corpus Juris cited in First 
Prudential Ins. Co. v, Ryan, 82 S. 
W.2d 635, 637, 126 Tex. 377. 

62 C.J. p 658 note 63. 

37. Colo.—Northern Colorado Irr. 
Co. V. Richards, 46 P. 423, 22 Colo. 
450. 

62 C.J. p 658 note 54. 

38. Wyo.— Corpus Juris cited in Mc- 
Hale V. Goshen Ditch Co., 62 P.2d 

, 678, 683, 49 Wyo. 100. 

62 C.J. p 658 note 55, 

38. Ga—^#ltzgerald v. Vaughn, 7 
S.E2d 78, 189 Ga. 707. 

62 C.J. p 258 note 66. 

40 . Kan—Home Owners’ Loan Corp. 
V, Oakson, 173 P.2d 267, 161 Kan. 
755. 

41. lit—Glos V. Goodrich, 61 N.E. 
643, 176 Ill. 20. 

Md.—Johnson v. Wheeler, 199 A. 602, 
174 Md. 531. 

42. N.J —Rosencrans v. Pry, 96 A. 
2d 905, 12 N.J. 88. 
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would render a tender, as long^ as the position taken 
by him is maintained, a vain and idle ceremony, 
as where he expressly declares that he will not ac¬ 
cept the tender if it is made,^'^ or has evaded ten¬ 
der,Qj- in any other way obstructs or prevents a 


tender,^® as by declaring* positively that nothing is 
due him, i^y admitting that a tender would be 
fruitless, by denying the existence of a binding 
contract,by declaring the contract to be at an 
end, 50 or in a threatening tone ordering plaintiff 


43. XJ.S —^Taylor v. Mutual Ben. 
Health & Accident Ass’n, C.C.A. 
Ark., 133 F.2d 279. 

Ariz.—Schmitt v. Sapp, 223 P.2d 403» 
71 Ariz. 48. 

Ark.—Quality Motors v. Hays, 225 
S.W.2d 326, 216 Ark. 264. 

Cal.—Beeler v. American Trust Co., 
170 P.2d 439, 28 Cal.2d 436-—Hos- 
som V. City of Lon^ Beach, 189 
P.2d 787, 83 Cal.App.2d 745— 

Vaughan v. Roberts, 113 P.2d 884, 

45 Cal.App.2d 246— Corptis Juris 
tLTioted in Woods-Drury v. Superior 
Court in. and for City and County 
of San Francisco, 63 P.2d 1184, 
1188, 18 CaLApp.2d 340. 

Colo.-—Spaulding v. Porter, 31 P.2d 
711. 94 Colo. 496. 

Ga.—Bank of LaFayette v. Giles, 69 
S.K2d 78, 208 Ga, 674—Crawley 
V. Selby, 67 S.E.2d 775, 208 Ga. 
630—^Nickelson v. Owenby, 66 S.E. 
2d 828, 208 Ga. 352—Groover v. 
Brandon, 36 S.E.2d 84. 200 Ga. 153 
—Fitzgerald v. Vaughn, 7 S.E.2d 
78, 189 Ga 707. 

Ill —Haven v. Downey, 39 N.E.2d 45, 
378 Ill. 543—Fidelity & Cas. Co. 
of New York v. Heitman Trust Co., 

46 N.E.2d 165, 317 Ill.App. 266— 
West Suburban Finance & Thrift 
Co. V. Herbst, 21 N.E.2d 37, 300 
Ill.App. 322—Ladd v. Cochran & 
McCluer Co., 274 IlLApp. 427— 
Shultz V. Hamilton, 223 Ill.App. 64. 

Kein.—Home Owners' Loan Corp. v. 
Oakson, 173 P.2d 257, 161 Kan. 
755, 

La— Corpus Juris cited in Louisiana 
Highway Commission v. Bullis, 
200 So. 805, 806, 197 Da. 14—Roney 
V. Peyton, App., 169 So. 469, 
amended 160 So. 131— Corpus Juris 
q,uoted in Greater New Orleans 
Homestead Ass'n v. Harvey, App., 
168 So. 852, 853. 

Md.—^Johnson v. Wheeler, 199 A. 602, 
174 Md. 631. 

Mich.—Hanes worth v. Hendrickson, 
31 NW.2d 726, 320 Mich. 577— 
Weinburgh v. Saier, 6 N.W.2d 921, 
303 Mich. 640. 

Mina—Country Club Oil Co. v. Lee, 
58 N,W.2d 247—^Wangensteen v. 
Northern Fac. Ry. Co., 16 N.W.2d 
50, 218 Mina 318—^Vogt v. Ganlisle 
folding Co., 15 N.W.2d 91, 217 
Minn. 60l—-MTorgan V. Ibbetson, 10 
N.W.2d 222, 216 Mina 293—John¬ 
son y. IndeiJeri^nt School Dl^t. of 
Virginia 349 N.W. 177, 189 Mina 
293, ‘ 

Miss.—^Lauchly v. Shurley, 64 So.2d 
898-—Bonds v. Rhoads, 35 So.M 
437, 203 Misa 440—Sov^eign 


Ca.mp, W.O.W., V. McClure, 168 So. 
611, 176 Miss. 536, modified on 

other grounds and error overruled 
170 So. 293, 176 Miss. 536—McLain 
V Meletio, 147 So. 878, 166 Miss. 1. 
Mont —^Fiers v. Jacobson, 211 P.2d 
968, 123 Mont. 242. 

Mo.— Corpus juris cited In Leone v. 
Bear, 241 S.W.2d 1008, 1014, 362 
Mo. 464— Corptis juris quoted in 
Huth V. Picotte, App., 154 S.W.2d 
382, 385—^Leesburg State Bank & 
Trust Co. V. Merchants Bank of 
Kansas City, App., 142 S.W.2d 94 
—Corpus Juris cited in Ramsey v. 
Farmers' Mut. Ins. Co. of Macon, 
Mo, 139 S.W-2d 1027, 1031, 234 Mo. 
App. 1102— Corpus Juris quoted in 
Scotten V. Metropolitan Life Ins. 
Co., App., 68 S.W.2d 60, 62. re¬ 
versed on other grounds 81 S.W.2d 
313, 336 Mo. 724—Cornett v. Best, 
132 S.W. 35, 165 Mo.App. 646. 

Mont.— Corpus juris cited in Black¬ 
ford V. Judith Basin County, 98 P. 
2d 872, 876, 109 Mont. 678. 

Neb.—^Adams v. Adams, 57 N.W,2d 
131, 156 Neb. 640—Canaday v. 

Krueger, 66 N.W.2d 123, 156 Neb. 
287—Cox V. Cox, 247 N.W. 898, 124 
Neb. 706. 

N.H.—Rosedofsky v, Corosa 42 A.2d 
740, 93 N.H. 394. 

N.J,—Rosencrans v. Fry, 95 A,2d 906, 
12 N.J, 88. 

N.M.—Carmichael v. Rice, 168 P.2d 
290, 49 N.M, 114, 169 A.L.R. 1072. 
N.Y.—^Falk V. Spingarn, 279 N.Y.S. 
282, 155 Misc. 356—Myers v. As¬ 
sociates Discount Corp., 60 N.T.S. 
2d 691—In re Carr, 49 NT.S.2d 713. 
N.C.—Lennon v. Habit, 4 S.E 2d 339, 
216 N.C. 141. 

Okl.—^Alfrey v. Richardson, 231 P.2d 
363, ‘204 Okl. 473— Corpus Juris 
quoted In Oklahoma Farm Mortg. 
Co. V. Cesar, 62 P.2d 1269, 1276, 
178 Okl. 451—^Janeway v. Vande- 
venter, 45 P.2d 79, 172 Okl. 379. 
Pa.—^Detwiler v. Capone, 55 A 2d 380, 
367 Pa. 495—^Phillips v. Tetzner, 63 
A.2d 129, 357 Pa. 43—Goldstein v. 
Harding, Com.Pl., 14 Beaver 186. 
Tex.—^Kinzbach Tool Co. v. Corbett- 
Waliace Corp., 160 S.W.2d 509, 138 
Tex. 565—Oliver v. Corzelius, Civ. 
App., 216 SW.2d 231, afilrmed in 
part reversed in part on other 
grounds 220 S.W.2d 632, 148 Tex. 
76, 

Utah.^Home Owners' Loan Corpw v, 
Washington, 161 F*2d 85t, 108 Htah 
459i / * 

Wyo.—v. Goshen Ditch Ob., 
52 P.2d $78, 49 Wyo. 100. 

82 Cjr^P 289 note 57. % ..: 


44. Ga.—Bank of LaFayette v. 
Giles, 69 S.E 2d 78, 208 Ga. 674— 
Nickelson v. Owensby, 66 S.E 2d 
828, 208 Ga 352—Groover v. Bran¬ 
don, 36 S.E 2d 84, 200 Ga 153— 
Carnation v. Pridgen, 67 S.E 2d 485, 
84 Ga.App. 768. 

Mo.—Leesburg State Bank & Trust 
Co. v. Merchants Bank of Kansas 
City, App., 142 S.W.2d 94. 

N.J.—^W. T. Grant Co. v. Board of 
Review of Unemployment Compen¬ 
sation Commission, 29 A.2d 858, 
129 N.J.Law 402. 

Tex.—Kinzbach Tool Co. v. Corbett- 
Wallace Corp., 160 S.W.2d 509, 138 
Tex. 565. 

62 C.J. p 669 nete 68. 

45. U.S.—Servel v. Jamieson, Mont., 
255 F. 892, 167 C.C.A. 212. 

Mich.—O’Toole & Nedeau Co. v. 
Boelkins, 235 N.W. 820, 254 Mich. 
44. 

46. Ala.—Hudson v. Morton, 165 So. 
227, 231 Ala. 392. 

62 C.J. p 659 note 60. 

Conduot amountliig to waiver 
Where trustee elected to purchase 
corporate stock constituting corpus 
of trust, under option given him by 
will creating trust, but was opposed 
by testator's widow, named by testa¬ 
tor as cotrustee and executrix, 
widow’s conduct in asserting that 
trustee had no right to make the 
purchase, ajid in attempting to en¬ 
join him from so doing made a for¬ 
mal tender of purchase price a use¬ 
less gesture, and amounted to a 
waiver thereof.—^Rosencrans v. Fry, 
95 A.2d 906, 12 N.J. 88. 

47. Mich.—Lacy v. Wilson, 24 Mich. 
479. 

Miss.—^Holmes v. Ford, 176 So. 624, 
179 Miss. 673. 

48. La,—Ronaldson & Puckett Co, 
V. Bynum, 48 So. 162, 122 La. 687. 

49. La.—^Ronaldson & Puckett Co. 
V. Bynum, supra^—Corpus Juris 
quoted in Greater New Orleans 
H;opgtes,t^ad Ass’n v. Harvey, App,, 
158 So. 18^2; 853. 

Mich.—Wood V. Potter, 289 N.W. 181, 
291 Mich 263^. 

Tex—Oliver v. Corzelius, Civ.App., 
216^ S.W.2d 231, affirmed in 
and reversed in part on other 
grounds 220 S.W.2d 632^ 148 t^ex* 
76. 

50. Ill.—^West Suburban Finance & 

Thitisit Go. ^ aElert^t^ 21 iN.E,2d 37, 
Bm fS?. , . 
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off the premises.^^ Suspension of rent by eviction 
renders a tender unnecessary.^^ A tenant renting 
premises on a month-to-month basis is not excused 
from continuing to make tender each month as 
consideration for each separate contract for a 
month’s tenancy because of the landlord’s refusal 
to accept previous tenders.^^ 

Before it can be said that a formal tender is 
waived, the tenderee must have placed himself in 
such position as would make a tender an unneces¬ 
sary act,and a waiver of tender should be clear.^^ 
Ignorance of the creditor’s place of residence is 
no excuse for not making a tender.^® A formal 
technical tender is not dispensed with by a mere 
assertion, without more, of a lien or claim m ex¬ 
cess of the actual amount due, since a tender of 
the proper sum might be accepted.^? There can¬ 
not be a waiver unless the tenderee is present and 
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has an opportunity to object to the tender,nor 
can there be a waiver when he is present if the 
facts are not disclosed to him.^® Ignorance of the 
total amount due does not excuse a tender of a 
smaller amount which is known to be due.®^ Where 
part payment is tendered to an agent of the creditor, 
the act of the agent in referring the matter to his 
principal cannot be construed as a general refusal 
of any tender.®^ ^ 

Ability to perform. The tenderer must show not 
only the facts constituting the waiver of the for¬ 
mal tender, but also that he was able and willing, 
at the time fixed, to perform on his part,®^ except 
in those instances where a tender is rendered un¬ 
necessary by the declaration, act, or omission of 
the other party prior to the time fixed for per¬ 
formance.®^ 


in. SUFFICIElSrCY 


§ 6. In General 

A tender to a creditor of his own property Is an 
insufficient tender. Generally, the grounds of an ob¬ 
jection to a tender must be specified, and an objection 
on specified grounds constitutes a waiver of other 
grounds. 

Where the tender consists of an amount owing 
the creditor but which is in effect his own money, 
the tender by the debtor is insufficient®^ Where a 
tender is made and is objected to and refused, the 
reasons for the rejection must be specified®® or the 
objection is waived.®® Also, where a person re¬ 
jects a tender on one ground he waives his right 
thereafter to reject it on another ground.®^ 


Tender of rent, A tender of rent is sufficient 
where it complies in every respect with the terms 
of the lease.®® The mere fact that a check con¬ 
tains an erroneous designation of the property for 
the rent of which it is tendered does not invalidate 
the tender where the landlord was not misled by 
such error.®^ Under the early emergency housing 
or rent laws in New York, it has been held that a 
tender of a check as rent on the theory that the 
tenant was a holdover did not constitute a tender 
in respect of the landlord’s claim for use and oc¬ 
cupation under the statutes.'^® 


61. Mass.—Williams v. Patrick, 68 
N.E. 683, 177 Hass. 160. 

52, Pa.—^Bauer v. Broden, 3 Phila. 
214. 

63. Conn.—Kligcrman v. Robinson, 
99 A,2d 186, 140 Conn. 219. 

64. XT.S.—Sanford v. Savings, otc., 
Soc., C.aCal, 80 F. 64, aflarmed 97 
P. 696, as aC.A. 365. 

62 C.J. p 660 note 67. 

65. Wyo-—MeETale v. Goshen Ditch 
Co., 62 P.2d 678, 49 Wyo. "lOO. 

68. Cal.—Samuel v. AHen, 33 P. 273, 
98 Cal, 40f . 

N.T.—<Sage v. .|laaney, 2 Wend. 532. 

67. Ark.—Loewenberg v. Arkansas,* 
etc^ R. Cp., 19 S.W. 1061, 6$ 

43,9;' ' , ^ ^ 

62 C.J. t 680 not^ ?P- .- , n .i 

^ yi peta^ris.lE, 2 ^ 

69. Mich.—Waldron v. * Murphy, i# 

Mich. 668. ^ ' jJj :,i 
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60. Mo.-—McCoy v. James T. McMa¬ 
hon Const. Co., 216 S.W. 770. 

61. Ga.—Jones v. Peacock, 114 S.E. 
646, 29 Ga,App. 240. 

62. Miss.^—^Bonds v. Rhoads, 36 So. 
2d 437, 203 Miss. 440—Sovereign 
Camp, W. O. W., v. McClure, 168 
So. 611, 176 Miss. 63$, modified on 
other grounds and error overruled 
170 So. 293, 176 Miss. 636. 

Neb—^Adams v. Adams, 57 N.W.2d 
131, 166 Neb, 540, 

N.T,—Falk y. Spingarm 279 N.Y.S, 
282, 166 Misc. 355, . 

62 <(XJ, p 660 note 08. . 

63. Mass.-^Dowe v. Harwood, 29 N, 
538, 139 MASS. 133. 

62 C.J. p 660 nbte 691 ' 

64. HI.—^Rudin v, King-Richardson 
Co.. 276 III.APP. 46. 

65. Minn.—Sellwood v. Equitable 
Life Ins., Co. of Iowa,. 42 N.W,2d 
34^, 230 Minn, 529. 

66. ± Minn.—Seilweod v. Equitable 
Life Ins. Co. of Iowa, ^upra. . 

m 


Reason for role 

The basis of the rule that objec¬ 
tions to a tender not raised aa*e 
deemed waived is that ordinarily a 
person who makes an improper 
tender through no fault of his own 
should be given an opportunity to 
coiTect it.—Weinberg v, Dayton Stor¬ 
age Co.. 124 P.2d 165, 50 Cal.App,2d 
760. 

67. Minn.—Sellwood v. E<a.uitable 
Life Ins. Qo. of Iowa, 42 N.W.2d 
346, 230 Minn. 62l 

Mo.—Chisholm v. Cpncannon, App., 
141 SW.2d 172. 

N.T.—Myers v. Associates Discount 
Corp.,- 60 N.Y.S.2d 691. 

68* La,—^Steward v. Denechaud, 48 
.So,,311, 122 Ls^ 881. 

69. ' Wksh.—^Moore v. Twin City Ice, 
etc., Co., 159 P. 779, 92 Wash. 608, 
Ann.CaSkl918D 540. 

70. N.T.—Weed v. Carswell, 191 N. 
i uT.S, 580^117 Misc, 542. 




§ 7 TENDER 

§ 7. Amount 

Generally, In order to constitute a valid tender, the 
tenderer must offer a specific amount which must in¬ 
clude all that the tenderee is entitled to, and a tender 
of less than the amount due is insufficient, the Insig¬ 
nificance of a deficiency generally being immaterial. 

In order to constitute a valid tender, the tenderer 
must offer a specific amount.'^l While such amount 
need not be beyond reasonable dispute, *^2 nothing 
short of an offer of everything that the creditor is 
entitled to receive is sufficient,'^3 and a debtor must 
at his peril tender the entire sum due,^^ including 
all necessary expenses incurred or damages suf¬ 
fered by the creditor by reason of the default of 
the debtor,'^^ and a mistake in tendering an amount 
less than the sum due is the misfortune of the ten- 
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derer,76 the tender having no legal significance if 
refused, and the position of the parties remains 
the same as though no tender had been made.*^^ 

As a general rule the insignificance of the defi¬ 
ciency is immaterial.Furthermore, the tenderer 
must name the sum which he wishes to tender^o 
unless perhaps the exact sum and interest is ten¬ 
dered so that the tenderee may easily satisfy him¬ 
self that the amount is correct.^^ . Where the 
amount due is within the exclusive knowledge of 
the creditor, who, on demand,S2 neglects or refuses 
to indicate the correct amount which is due, the 
debtor may tender as much as he thinks is justly 
due, and if less than the true amount the tender 


71. Ga.—^Bank of LaFayotte v. Giles, 
69 S.F2d 78, 208 Ga. 674. 

Ill.—Jefferson Trust & Savings Bank 
of Peoria v. W. Heller & Sons, 16 
N.E.2d 433, 296 Ill.App. 447. 

62 C.J. p 660 note 77. 

72. Idaho—Boise Lumber Co. v. In¬ 
dependent School Dist. of Boise 
City, 214 P. 143, 36 Idaho 778— 
Kelley v. Clark. 129 P. 921, 23 Ida¬ 
ho 1, Ann.Cas.l914C 665. 

73. XJ.S.—Cameron County Water 
Imp. Dist. No. 8 v. De L/a Vergne 
Engine Co., C.C,A.Tex., 100 F.2d 
523. 

Ala.—Decker v. State Nat. Bank, 51 
So.2d 538, 256 Ala. 37$. 

Cal.—Guilford v. Oien, App„ 141 P. 
2d 464—^Norton v. Lyon Van & 
Storage Co., 49 P.2d 311, 9 Cal.App. 
2d 199, certiorari denied 56 S.Ct. 
746, 298 U.S. 662, 80 L Ed. 1387, 
rehearing denied 56 S.Ct. 945, 298 

U. S. 692, 80 L.Ed. 1409. 

Kan.—Brown v. Schreckler, 100 P.2d 
741, 151 Kan. 724. 

Neb.—James v. Hogan, 47 N.W.2d 
847, 154 Neb. 306, modified on other 
grounds -48 N.W.2d 756, 154 Neb. 
640. 

N.C.—Ingold V. Phoenix Assur. Co., 
52 S.E.2d 366, 230 N.C. 142, 8 A.L. 

R. 2d 1439— Corpus Juris cited in 
Duke V. Pugh, 11 S E.2d 868, 869, 
218 N.C. 580. 

S.C.— Corpus Juris guoted in Smith 

V. Sovereign Camp, W.O.W., 28 

S. E.2d 808, 813, 204“ S.C. 193. 

Tex.—^Kinzbach Tool Co. v. Corbett- 
Wallace Corp., Civ.App, 146 S.W. 
2d 235, reversed on other grounds 
160 S.W.2d 609, 138 Tex. 666—Kan¬ 
sas City Life Ins. Co. v. Duvall, 
Civ.App., 123 S.W.2d 770. 

62 C.J. p 660 note 79. 

7-4. Ala.—^Decker V. State Nat. Bank, 
61 So.2d 538, 256 Ala. 373—Jackson 
V. Cantrell, 61 So.2d 459, 36 Ala. 
App. 587. 

Cal.—Redsted v. Weiss, 167 P.2d 
735, 73 Cal.App.2d 889. 

Del.— Corpus Juris olted in Agostini 


V. Colonial Trust Co., 36 A.2d 33, 
39, 28 Del.Ch. 30. 

La.—Jones v. Scott, App , 167 So. 117. 
Mo.—City of St. Louis v. Senter 
Commission Co.. 124 S.W.2d 1180, 
343 Mo. 1075. 

N.M.—City of Raton v. Seaberg, 70 
P.2d 906, 41 N.M. 459. 

N.C.—Tancey v. North. Carolina State 
Highway & Public Works Com¬ 
mission, 22 S.E2d 256, 222 N.C. 
106. 

Okl.— Corpus Juris cited in Smith v. 
Price, 246 P.2d 359, 362, 206 Okl. 
659, 

Or—^Equitable Life Assur. Soc. of 

U. S. V. Boothe, 86 P.2d 960, 160 
Or. 679. 

S.C.— Corpus Juris quoted in Smith 

V. Sovereign Camp, W.O.W., 28 S. 
E.2d 808, 813, 204 S.C. 193. 

62 C.J. p 660 note 79. 

Offer to pay what offerer may con¬ 
clude is proper amount does not con¬ 
stitute '‘tender.” 

Cal.—Seid Pak Sing v. Barker, 10 
P.2d 92, 122 Cal.App. 93. 

Tex.—^Kinzbach Tool Co. v. Corbett- 
Wallace Corp., Civ.App, 145 S.W. 
2d 235, reversed on other grounds 
160 S.W.2d 509, 138 Tex, 665. 

75. Neb.—^James v. Hogan, 47 N.W. 
2d 847, 164 Neb. 306, modified on 
other grounds 48 N,W.2d 756, 154 
Neb. 640. 

S.C.— Corpus Juris quoted in Smith 
V. Sovereign Camp, W.O.W., 28 S. 
B.2d 808, 813, 204 S.C. 193. 

62 C.J. p 661 note 80. 

Notice of default as affecting right 
to expenses 

Where conditional seller of truck 
refused tender by check of payment 
of monthly installment after due 
date, without mailing buyer a no^tice 
stating buyer's default at least five 
days before seller retook the truck 
as required by statute, buyer's tender 
was not required to include an 
amount covering the expense of re¬ 
taking, keeping and storage of the 
truck,—Myers v. Associates Discount 
Corp., 60 N.T.S..2d 691. 
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78. Mo.— Corpus Juris quoted in 

Wheeler v. Cantwell, App., 140 S. 

W. 2d 744, 747. 

N.C.—Ingold V. Phoenix Assur. Co., 
62 S.E.2d 366, 230 N.C. 142, 8 A. 
L.R.2d 1439— Corpus Juris quoted 
in Duke v. Pugh, 11 S.E.2d 868, 
869, 218 N.C. 680. 

S.C.— Corpus Juris quoted In Smith 
v. Sovereign Camp, W.O.W., 28 

SB.2d 808, 813, 204 S.C. 193. 

62 C.J. p 661 note 82. 

78. Mo.— Corpus Juris quoted In 

City of St. Louis v. Senter Com¬ 
mission Co., 124 S.W.'2d 1180, 1184, 
343 Mo. 1075— Corpus juris quoted 
in Wheeler v. Cfintwell, App., 140 S. 
W.2d 744, 747. 

Mont.— Corpus Juris cited in Fiers 
V. Jackson, 211 P.2d 968, 974, 123 
Mont. 242— Corpus Juris cited in 
Blackford v. Judith Basin County, 
98 P.2d 872, 876, 109 Mont. 678. 

Pa—Shaeffer v. Baennger, 44 Pa. 
Dist. & Co. 493, affirmed Sheaffer v. 
Baeringer, 29 A.2d 697, 346 Pa. 32. 
62 C.J. p 661 note 83. 

80. Vt.—^Knight v. Abbott, 30 Vt, 
577. 

62 C.J. p 661 note 84. 

81. Del.—State v. Spicer, 9 Del. 100. 

82. Okl.—^Muldoon v. Hostuttler, 222 
P. 513. 96 Oki, 288. 
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nevertheless will be good;^^ ^^d this rule obtains 
where the tenderee deprives the tenderer of the 
means of ascertaining the exact amount due.^^ 

TBolder by or to agent. Where an agent is sent 
to demand a specific sum for an unliquidated claim, 
an offer to him of a smaller sum is not a valid ten- 
der.ss 

Tender of rent which is less than the amount due 
is not sufficient,^^ and where rent notes become 
due on default of a payment under an acceleration 
clause in a lease, a tender of rent after the due 
date of a note without including the balance of the 
rent notes makes the tender ineffectual.^'^ 

g g. - Interest, Costs, and Attorney’s Fees 

a. Interest 

b. Costs 

c. Attorney’s fees 
a. Interest 

Where an obligation on which tender ts made car¬ 
ries Interest, the amount tendered must be sufficient to 
cover the interest. 

If the obligation on which the tender is made 
carries interest, the amount tendered must be suf¬ 
ficient to cover the interest's up to the date of ten¬ 
der,^ 9 and, where appropriate, up to, and includ¬ 
ing, the last day of grace, unless the interest is 


usurious^^ or unless the amount of interest omit¬ 
ted is too small and trifling to be considered.^^ 
Interest to a future date need not be included unless 
the right to such interest is evidenced on the face 

of the obligation.^3 

A tender, made after action has been commenced, 
must be of such sum as will cover the amount due 
with interest^'^ to the day of the tender.^^ Al¬ 
though a debtor does not in his estimate of the 
amoimt due include any interest, if, as a matter of 
fact, he tenders enough money to cover the actual 
debt and interest, the tender is good;^® and, if 
a contract for the payment of money at a certain 
time does not mention interest, a tender on the due 
day, of the principal without interest, is good.97 

b. Costs 

Where a tender Is permissible after an action has 
been commenced, the sum tendered must be sufficient 
to cover costs accrued In the action. 

Costs need not be tendered where tender is made 
before the commencement of the action®^ or where 
a suit is prematurely brought,^^ and a statute re¬ 
quiring costs to be added to the amount tendered 
has been held not to apply to a tender before suit.^ 
Where a tender is permissible after action has been 
commenced, it must be of such sum as will cover 
such costs as have accrued in the action up to that 
time,2 the costs to be included in the sum tendered, 


83. Okl.—Muldoon v. Hostuttler, su¬ 
pra. 

62 C.J. p 661 note 87, 

84. Ill.—^Downing- v. Plate, 90 Ill. 
268. 

85. yt. —Chipman v. Bates, 5 Vt. 
143. 

Tender to agent or servant general¬ 
ly see infra § 40. 

86. N.T.—O’Brien v. Levine, 98 N.T. 
S. 636, 60 Misc. 303. 

87. La.—^Moore v. Gordon, App., 163 
So. 485. 

88. U.S.— ^U. S. V. Certain Lands in 
Borough of Brooklyn, Kings Coun¬ 
ty, State of New York, C.C.A.N.T., 
129 P.2d 677. 

La.—^Jones v. Scott, App., 167 So. 117. 

Mo.—City of St. Louis v. Senter 
Commission Co., 124 S.W.2d 1180, 
343 Mo. 1076. 

N.C —Ingold V. Phoenix Assur. Co., 
62 S.E.2d 366, 230 N.C. 142, 8 A.L. 
Il.2d 1439—^Yancey v. North Caro¬ 
lina State Highway & Public 
Works Commission, 22 S.E.2d 266, 
222 N.a 106—Duke* V. Pugh, 11 
S.E.2d 868, 218 N.C. 680. 

Ba.—^Seltzer v. City of Jleading, Com. 
PI., 35 BeiEks Co. ^74. 

62 C.J. p 661 not^ §3. 5 

89. U.S.—S. V. Certain Lands in 
Borough of Brookiym, Kings Coun^ 


ty, State of New York, C.C.A.N.Y., 
129 P.2d 677. 

N.C.—Ingold V. Phoenix Assur. Co., 
62 S.E 2d 366, 230 N.C. 142, 8 

A.L.R 2d 1439—^Yancey v. North 
Carolina State Highway & Public 
Works Commission, 22 S.E 2d 256, 
222 NC. 106—Duke v. Pugh, 11 
S.E.2d 868, 218 N.C. 680. 

90- Ohio.—Smith v. Merchant’s, etc.. 
Bank, 14 Ohio Cir.Ct. 199, 8 Ohio 
Cir.Dec. 176. 

91. Ala.—Shiver v. Johnston, 62 Ala. 
37. 

98. Ind.—^Fish v. Prudential Ins. 
Co. of America, 76 N.E.2d 67, 225 
Ind. '448. 

62 C.J. p 662 note 96. 

93. Iowa.—^Ballard-Hassett Co. v. 
City of Des Moines, 224 N.W. 793, 
207 Iowa 1361. 

94- Neb.—Hjames v. ‘HogsaHi 47,N.W. 
2d 847, 164 Neb. 306, modified on 
other grounds 48 N.W.2d 76$, 164 
Neb. 640. 

R.I.—-Thomas v. American Universal 
Ins. Co., 93 A.2d 309. 

62 C.J, p 662 note 98. 

95. La.—^Louisiana Molasses Co. v. 
Le Sassler, 28 So. 217, 62 La*Ann. 
2070. 

HI. — Thomas V. American Universal 
Ins. Co., 93 A.2d 309. 
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96. Ala.—^Rudulph v. Wagner, 36 
Ala. 698. 

97. Miss.—Connell v. Mulligan, 21 
Miss. 388. 

N.Y.—Hines v. Strong, 46 How.Pr. 
97, affirmed 56 N.Y. 670. 

98. Utah.—^Home Owners’ Loan 
Corp. V. Washington, 161 P.2d 
355, 108 Utah 469. 

62 C.J. p 662 note 3. 

99. Utah.—^Home Owners' Loan 
Corp. V. Washington, supra. 

1. N.Y.—Murray v. Bryan, 188 N.Y. 
S. 264, 196 App.Div. 908. 

2. Cal.— Corpus Juris cited In Guil¬ 
ford V. Oien, App., 141 P 2d 464. 

Ill.—Town of Ganeer v. Cleary, 280 
Ill.App. 34, 

La,—Jones v. Scott, App, 167 So. 
117^—^Rawls V. Brown Paper Mill 
Co-., App., 164 So. 639. 

Neb.—James v. Hogan, 47 N.W.2d 
847, 164 Neb. 306, modified on other 
grounds 48 N.W,2d 756, 164 Neb. 
640. 

R.I.—^Thomas v. American Universal 
Ins. Co., 93 A.2d 309. 

Tex.—Kinzbach Tool Co. v. Corbett- 
Wallace Corp., Civ.App., 146 S.W. 
2d 236, reversed on other grounds 
160 S.W.2d 609, 138 Tex, 665. 

62 C.J. p 662 note 6. 
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comprehending everything accrued at the time of 
the tender or which must necessarily be expended 
by plaintiff in disposing of the matter of record, 
and such other items as plaintiff would be entitled 
to enter in the judgment.^ 

Tender of rent due after suit has been filed 
which fails to include court costs is insufficient.^ 

c. Attorney’s Fees 

Generally, where absolute provisions for attorney’s 
fees exist, a tender is insufficient unless it includes such 
fees. 

Where tender is made prior to suit, attorney’s fees 
need not be included where the contract merely 
provides for attorney’s fee in case suit is begun.^ 

Where the tender is made after suit is begun, 
it has been held that attorney’s fees need not be 
tendered where plaintiff does not ask for such fees.® 
Where, however, the contract contains absolute pro¬ 
visions for the payment of attorney’s fees, a ten¬ 
der is insufficient if it does not include such fees;*^ 
and, if the contract provides for attorney’s fees, 
if it is placed in an attorney’s hands for collection 
the tender must include such fees^ unless it ap¬ 
pears that the instrument has not properly been 
placed in the attorney’s hands for the purpose of 
collection^ or a suit on the obligation has been 
prematurely brought.^® It is the duty of the debtor 
to make inquiry and ascertain the proper amount 
of the attorney’s fees.^^ 

Tender of rent. Where collection of rent due 
is placed in the hands of an attorney, a tender of 
the amount due, after suit has been filed, which fails 
to include attorney’s fees is insufficient.^^ 


86 aj.s. 

§ 9 , - - Tender of More Than Is Due; De¬ 

mand for Change 

Generally, a tender of more than the sum actually 
due does not render the tender objectionable. 

A tender of more than the sum actually due does 
not render the tender objectionable^® unless the 
tender is coupled with an express or implied re¬ 
quest for change.^^ 

§ 10. -Tender of Balance over Offset 

In general, a tender of a balance of an amount due 
over an offset is not a sufficient tender. 

Unless the objection is waived, a legal tender 
cannot be made of the difference between the 
amount of an obligation for the payment of money 
and an offset,^® particularly where the counter de¬ 
mand is unlawful.^® 

Tender of rent. A tender of rent less an amount 
claimed by a tenant as due him from a landlord is 
not a sufficient tender,although it has been held 
that where a tenant is entitled, under the terms of 
a lease, to a partial refund of a bill paid by him 
a tender of the rent due less the amount of the re¬ 
fund is a sufficient tender.^® 

I 11 . -Tender on Several Demands 

V/here several demands exist, and the sum tendered 
Is Insufficient to cover them, It will not be good as to 
any of the separate demands unless the tenderer des¬ 
ignates the specific debt to which the tender is to be 
applied. 

A person indebted on two or more demands held 
by the same creditor may make a tender of one en¬ 
tire sum on all the demands,but if the tender is 
refused on the ground that the amount offered is 
not sufficient to pay all the claims, and the amount 
offered is insufficient in fact, the tender will not be 
good as to any of the separate demands.®® Con- 


3. Wash.—^Hoyt, etc., Co. v. Smith, 
80 P. 664, 4 Wash. 640. 

62 C.J. p 662 note 7. 

4. La.—Moore v. Gordon, App., 153 
So. 486. 

5. Cal.—Wilkinson r. Fisherman’s 
& Canner’s Supply Co., 206 F. 761, 
67 Cal.App. 165. 

6. Tex.—Ball v. Belden, 126 S.W. 
20, 69 Tex.Civ.App. 29. 

7* cited Ul Guil¬ 

ford V. Oien, App., 141 ^.2d 464. 

Or.—Corpus Juris guoted in Equita¬ 
ble Llf® igssur. Soe. of U. v. 
Boothe, 86, 960; 962,^ 10 Or, 

679. ? ^ , 

Pa—Biddle v. Conway, 80 Pa^pist. ^ 
Co. 353, 67 MontffCo. 89. 

62 C.J. P 662 note 12^. 

a Tex.—^Kinzbach Tool Co. v. Cor¬ 


bett-Wallace Corp., Civ.App., 146 
S.W. 2d 235, reversed on other 
grounds 160 S.W.2d 509, 138 Tex. 
666 . 

62 C.J. p 663 note 13. 

9. Tex.—^Urbish v. Rutledge, Civ. 
App., 299 S.W. 921. 

10. Utah.—^Home Owners' Loan 

Corp. V. Washington, 161 P.2d 356, 
108 Utah 469. 

11. Ind.—Rouyer v. Miller, 44 IST.E. 
61, 45 N.E. 674, 16 Ind.App. 619. 

la La—Moore v. Gordon, App., 163 
So. 486. 

la N.T.—^Kmet?t v. De Ronde, 181 
^ K.T.S. 94, 194 App.Div. 142, re¬ 
versed on other grounds 131 N.B. 
907, 231 N.Y. 265, reaxgument der 
nied 132 231 N.Y. 64L 

62 C.J. p 663 note 17. 
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14. U.S.—Perkins v. Beck, D.C., 19 
P.Cas.No.10,984, 4 Cranch C.C. 68. 

62 C.J. p 663 note 18. 

15. N.Y.—Stoddard v. Winter Real¬ 
ties, 179 N.Y.S. 741. 

62 C.J. p 663 note 21. 

16. Mich.—Sager v. Tupper, 35 
Mich. 134. 

17. N.Y.—O'Bnen v, Levine, 98 N. 
Y.S. 636, -50^ m&o, 303, 

18. Pa—^Flat Motor Co. v. North 
Broad St. Realty Co., 61 PaSuper. 
36. 

19. Mich.—Johnson .v. Cranage, 7 N. 
W. 188, 45 Mich. 14 

Vt.^—^Thetford v. Hubbard, 22 Vt 440. 

ao. Conn.—^People's Sav. Bank v. 

Norwalk, 16 A- 257, 66’Conn. 647.. 
Iowa—Shuck v. Chicago> etc., R. 

35 N.W. 429, 73 Iowa 333. . 
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versely, a debtor may pay his debts separately, and 
may therefore designate on what debt the money 
tendered is to apply and if there is a statute per¬ 
mitting a tender to be made after an action is 
commenced, and several distinct claims have been 
included in the complaint, a tender of the amount 
of one of the claims with costs of the action is a 
tender pro tanto under the statute. 

g 12. - Objections and Waiver Thereof 

a. In general 

b. Failure to include interest or costs 

a. In G-eneral 

An objection to the amount of a tender Is waived 
-where the objection is not made at the time of tender, 
or is made on some ground other than the sufficiency 
of the amount. 

It has been held that an objection to the amount 
of a tender must be taken at the time the tender 
is made, otherwise it is waived.^3 Where the sum 
tendered is less than the sum claimed and the ten¬ 
der is refused by the creditor on some ground other 
than that the amount is too small,as where it is 
claimed that the contract is forfeited,that the 
tender is not made in time,26 or that an agent to 
whom the tender is made has no authority to re¬ 
ceive it,^'^ the tenderee waives the objection to- the 
insufficiency of the amount. A failure to tender the 
correct amount due is not excused by the fact that 
the creditor makes an excessive demand. 

Demand for change. The objection to a demand 


that change he furnished is waived if the tender is 
refused on some other ground, as where a larger 
sum is demanded^s or on the ground that money of¬ 
fered was depreciated and it seems that a mere 
refusal to accept the amount tendered without spe¬ 
cific objection that change is demanded waives the 
objection and validates the tender.St 

Tender of balance over offset. An objection that 
a tender is of the difference between the amount of 
an obligation and an offset may be waived.^^ 

h. Failure to Include Interest or Costs 

An objection that interest or costs are not included 
in a tender may be waived. 

An objection that a tender does not include inter¬ 
est is waived where no objection is made on any 
ground^s or where the tender is refused solely on 
another ground and the objection that the sum 
tendered did not include interest cannot be raised 
if the creditor in his complaint claimed interest 
only from a date subsequent to the tender.^S 

If, at the time of making a tender, the debtor 
does not know that a suit has been commenced,36 
and the creditor does not inform him of that fact,37 
but refuses to accept the amount tendered, not on 
the ground that costs are not included, but on some 
other ground, 3 8 as that the tender is insufficient to 
pay the debt,33 the failure to tender costs is waived. 

§ 13. Time 

The common-law rule that a tender must be made 
at the time specified and not thereafter has been changed 


ai. Minn.—^Nelson v. Robson, 17 
Minn. 284. 

S.C.—Salinas v. Ellis, 2 S.E. 121, 26 
S.C. 337. 

“22. N.H-—Carleton v. Whitcher, 5 
ISr.H. 289 . 

23. TJ.S.—Cforpus Juris cited in Rob¬ 
ert Hind, Limited v. Silva, C.C.A. 
Hawaii, 75 P.2d 74, 78. 

-Mont.—Corpus Juris cited in Faulich 
V. Republic Coal Co., 38 P.2d 614, 
97 Mont. 224. 

62 C.J, p 663 note 29. 

JBbale incorporated Into statute 

A statutory provision that a person 
to whom a tender is made must, at 
the time, make any objection he may 
tiave to the meney, instrument, or 
property tendered or he wiir be 
.deemed to have waived it applies to 
the method of payment rather than 
to the amount, but it does preclude 
objection to f'orm of tender if not 
*nad^ at time of —Watson 

v. Chapmani lOwa, 66 N'.W,2d’ 666— 
62 C.J. p 66^tmt©WMu ’ f ^ 

a2Ar TJ.S.—Mobre v. Invdstndent Prop¬ 
erties Corporation, C.C.A.CaL, 71 
P^2d 71il,^ ber-tdophrl denied ^ Invest¬ 


ment Properties Corporation v. 
Moore, 56 S.Ct. 142, 293 U.S. 611, 79 
L.Ed. 701. 

Del.— Corpus Juris cited in Agostini 
V. Colonial Trust Co., 39 A.2d 406, 
408, 28 Del. 184. 

Mo.—Chisholm v. Concannon, App., 
141 S.W.2d 172. 

Fa.—Shaeffer v. Baeringer, 44 Pa. 
Dist. & Co. 493, affirmed Sheaffer v. 
Baeringer, 29 A.2d 697, 346 Pa. 32. 
62 C.J. p 664 note 30. 

25. TJ.S.—^Moore v. Investment Prop¬ 
erties Corporation, C.C.A-Cal., 71 P. 
2d Til, certiorari denied Investment 
properties Corppratipn v. Moore, 66 
S.Ct. 142, 29*3 U.S. 611, 79 L.Ed. 70L 

Ill.—Thnyer Sr. Meeker, 8*6 Ill. 470. 
N.C.—ifeolr^rs V. Pliand, 106 181, 

17^ K.C. 70. - 

26. Tex—Bradshaw v. Davis, 12 

T^ ^ U 

G-a.—^Hendersbn^ "t. Willis^* 126 S. 
E. 807, 160 Ga. 638. ^ - 

62 C.J. p 664 note 33. ^ 
as. Tex.—Seeligson V. ' GlMiri,’ Civ. 
: Ap^., IQO S.W, 2U, i , ' r a . 

62 C.J. p 664 note 34. '>> > ' 

29 . :^^^eb*.—Peoplefe FurnfturS, etc., 

cm 


Co. V. Crosby, 77 N.W. 658, 57 ISTeb. 
282, 73 Am.S.R. 504. 

62 C.J. p 664 note 42. 

30. Va—Lohman v. Crouch, 19 
Gratt. 331, 60 Va. 331. 

31. Ill.—Gradle v. Warner, 29 N.B. 
1118, 140 Ill. 123. 

32. K.y. —Stoddard v. Winter Real¬ 
ties, 179 N.T.S. 741. 

33. Mont.—Corpus Juris cited In 
Paulich V. Republic Coal Co., 33 P. 
2d 514, 616, 97 Mont. 224. 

Utah.—^Hirsh v. Ogden Pumlture & 

, Carpet Co., 160 P. 283, 48 Utah 434. 

34. Or,—Christenson v, Nelson, 63 
P. 648, 38 Or. 473. 

35. Ala—^Rudulph v. Wagner, 36 
Ala. 698^ 

36. Me.—Haskell v. Brewer, 11 Me. 
25^. 

62 C.J. P 664 note 38. 

37. ‘Me.—^Haskell v. Brewer, supra. 
6^ O.J. p 664 note 39. 

3^ N.X*—^Hull V. Peters, 7 Barb. 
331, 3 Code Rep. 2'65. 

39. Me.—^Haskell v. Brewer, 11 Me. 
263. 
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OP modifiecr In some Jurisdictions so that generally, 
where the amount of a money demand is liquidated or 
capable of being made so by mere computation, a tender 
may be made after default at any time before action. 

At common law, a tender of money which a 
person is bound to pay at a certain time and place 
must be made at such time, and not thereafter."^® 
This rule has been changed by some statutes, and 
in some jurisdictions by the decisions of the courts 
modifying the strict rule of the common law, and 
the general rule now is that in case of money de¬ 
mands where the amount is liquidated, or capable 
of being made so by mere computation, and the 
damages are merely the interest, a tender may be 
made after default at any time before action.*^! 
It has been held that a tender cannot be made after 
default where the damages are unliquidated,^^ 
where time is of the essence of the contract,^^ or 
where a forfeiture has been declared, and a prom¬ 
ise to pay in chattels, or in anything of a fluctuat¬ 
ing value, must be strictly complied with as to time, 
and a tender of the thing to be paid cannot be 
made before or after the day fixed for payment.'^^ 
Where an executory contract is silent as to the time 
of performance, a tender must be made within a 
reasonable time.^® 

Tender of rent, A tender of payment of rent 
before"^or after^^ the day of its falling due is not 
a sufficient legal tender. If, however, the rent day 
fixed by the lease falls on Sunday, a tender of 
rent on the following day is sufficient"^® A delay in 
making tender is excused where such delay is 
caused by the acts of the landlord-^® 


§ 14. - Time of Day 

Generally, a tender is good when made on the last 
day of the term of the contract, before the sun sets; 
but where no place of delivery is stipulated a tender 
may be made at any time before midnight. 

In order to make a tender good as to time of day, 
the general rule is that the tenderer must, at the 
latest time, on the last day of the term of the con¬ 
tract, before the sun sets, produce the money or its 
equivalent and offer to comply with the contract, 
and the tender must be made a sufficient length of 
time before the sun sets so that the money may be 
counted or the goods examined by daylight,^2 
where no place for delivery is stipulated it has been 
held that a tender may be made at any time before 
midnight and it has been both affirmed^^ and 
denied^s that a tender is good although of specific 
articles in payment of a debt made after sunset 
where the creditor had been absent throughout 
the day. If it happens that the parties meet at the 
place at an earlier hour of the last day, a tender 
may be made at that time. 

§15. - Premature Tender 

The general rule Is that a premature tender is un¬ 
available for most purposes. 

Although there is some authority to the con¬ 
trary,®^ the general rule is that a premature tender 
is unavailable for most purposes.®® Where pay¬ 
ment may be made ''on or before^' a day named,®^ 
or within a certain time,®® a tender may be made 
at any time after the date of the contract. 


40- Ind.—^McFarland v. Christoff, 92 
N.B,2d 655, 120 Ind.App. 416, re¬ 
hearing denied 92 N'.E.2d 867, 120 
IndApp. 416. 

Mass—Levin v. Wall, 195 N.E. 790, 
290 Mass. 423. 

62 C.J. p 664 note 48. 

41- Or.—^Hawkins v. Fuller, 240 P. 
649, 116 Or. 433. 

62 C.J. p 665 note 61. 

Statutory extension of time 
Mass.—Levin v. Wall, 195 NT.E 790, 
290 Mass. 423. 

42. Ark.—Day v. LafCerty, 4 Ark. 
450. 

43- Tex—California State Life Ins. 
Co. V. Elliott, Civ.App., 193 S.W. 
1096. 

44. U.S.—Bayley v. Duvall, D.C., 2 
F.Cas.lSro.1,139, 1 Crunch C.C. 283. 

45. tJ.S.—Corpus Xoris cited in. 
Nakdimen v. Baker, C.C.AArk, 111 
F.2d 778, 781, certiorari denied 61 
S.Ct 22, 311 U.S. 666, 86 L.Ed. 427. 
rehearing denied 61 S.Ct. 130, 311 
U.IS. 726, 86 L.Ed. 473. 

62 C.J. p 665 note 65* I 


46. NTeb.—Coleridge Creamery Co. v. 
Jenkins, 92 K.W. 123, 66 Neb. 129. 

62 C.J. p 665 note 56. 

47. Mo.—•"TllingWorth v. Miltenberg- 
er, 11 Mo. 80. 

48. Ga.—Haynie v. Murray, 39 S.E. 
2d 667, 74 GaApp. 253. 

Mass —Dewey v. Humphrey, 5 Pick. 
187. 

Where preceding month^s rent over¬ 
due 

The tender of a check marked as in 
payment of the rent for a specified 
month for which the rent was then 
payable does not constitute a tender 
of the rent for the preceding month 
which, 9 wsas then overdue.—-Backus v. 
West, 2^0'5 P. 533, 104 Or. 129. 

49. NT.J.—^Wame v. Wagenor, Ch., 16 
A. 307. 

50. Ga.—Thomasson v. Horton, 107 
IS.E. 363, 27 Ga.App. 27. 

Kan.—Burnes v. McCubbin, 3 Kan. 

221, 87 Am.D. 468. 

36 C.J. p 390 note 57. 

51. R.L—Hall V. Whittier, 10 R.I. 
630. 

62 C.J. p 665 note 67. 
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52. Me—^Aldrich v. Albee, 1 Me. 120, 
10 Am.D. 45. 

53. Del.—^Smith v. Walton, 10 Del. 
141. 

Iowa—^McClartey v. Gokey, 31 Iowa 
605. 

54. Conn.—Avery v. Stewart, 2 Conn. 
69, 7 Am,D. 240. 

55. Vt.—Sweet v. Harding, 19 Vt. 
687. 

62 C.J. p 665 note 61. 

56. Me.—^Aldrich v. Albee, 1 Me. 120, 
10 Am.D. 4‘6. 

II.I.—^Hall v. Whittier, 10 R.I. 630. 

57. Md.—Quynn v. Whetcroft, 3 
Harr. & M, 13S, 1 Am.D. 375. 

62'C.J. p 665 note 64. 

58. Tex-—Bell v. Mast, Civ.App., T 
S.W.2d 102. 

62 C.J. p 666 note 65. 

59- Va.—Sanders v. Burk, 22 S.E. 
616. 

62 C.J. p 666 note 66. 

60- N.H.—^Buffum V. BufCum, 11 N.H. 
461. 

Vt.—Gilman v. Moore, 14 Vt 457. 
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§ 16. --- Tender after Action Brought 

As a general rule, in the absence of a statute to the 
contrary, a tender after suit is filed is ineffectual. 

At common law a tender must be made by a debt¬ 
or before the commencement of the action to re¬ 
cover the thing due.^i The rigid rules of the com¬ 
mon law have been modified in some states by stat¬ 
utes which permit tender either after the com¬ 
mencement and before the filing of the suit, or up 
to the commencement of trial; and where defendant 
brings himself within the terms of the statute, the 
tender is sufficient.62 The tender, however, can be 
made only in pursuance of the statute^S and in only 
the particular classes of cases mentioned in the stat¬ 
ute;®^ and, where a statute provides that a tender 
can only be made before the commencement of the 
trial, after the trial it comes too late;®^ and a 
statute authorizing a tender at any time before judg¬ 
ment has been held not applicable where plaintiff is 
bound to make a tender previous to suit in order 
to have a standing in court.^^ In equity, tender 
after suit is filed has been allowed.®'^ 

Tender by a party in interest may, it has been 
held, be made before or after litigation is insti¬ 
tuted.^^ 


a debt as then due, the tender being refused on 
some other ground, the tenderee cannot defend on 
the ground that at the time of the tender the debt 
was not due .'^2 

§ 18. Place 

a. Where place is appointed 

b. Where no place is appointed 

a. Where Place Is Appointed 

If money is to be paid or goods are to be delivered 
at a certain place, a tender may, and must, be made at 
that place. 

If money is to be paid or goods are to be deliv¬ 
ered at a certain place, a tender may,'^3 and must,'?^ 
be made at that place, and a tender at the place is 
s uffi cient, 75 although the one to whom it is to be 
made,76 or the obligation to he paid,77 is absent at 
the time. Where, however, the debtor tenders after 
maturity, and does not find the evidence of the ob¬ 
ligation at the place appointed for payment, it has 
been held that he should seek out the payee to make 
his tender.78 a creditor need not wait for a request 
but may appoint the place immediately after the 
execution of the note on which tender is to be 
made.7® 


§ 17 . - Objections and Waiver Thereof 

An objection that a tender is not made in proper 
±ime may be waived. 

An objection that the tender is not made in prop¬ 
er time may be waived by accepting the tender,^® 
by failing to object to the time of the tender,^® 
or by refusing the tender solely on some collateral 
ground and similarly, where both parties treat 


b. Where No Place Is Appointed 

Where no place of payment is appointed, the rule, 
In general, is that the tenderer must seek the tenderee 
and make a tender wherever he can be found. 

At common law with respect to the payment of 
money or portable articles, where the time, but no 
place, of payment is specified, and no place of pay¬ 
ment is fixed by law, the rule is that the tenderer 


€1. N.T.—^Levy V. Kurak, 62 NT.T.S. 
2d 304 

'Tenn— ^Corpus Juris cited in Shinkle 

V. Nashville Improvement Co., 113 
S.W.2d 404, 172 Tenn, 655. 

-62 C.J. P 666 note 69. 

€2. Me.—'Call V. Lothrop, 39 Me. 434. 
€3, N.T.—Beil v. Supreme Council 
A. Lu H., 68 N.YS. 1049, 42 App. 
Div. 16*8, 29 N.T.Civ.Proc. 332. 

€4. N.Y.—Levy v. Kurak, 62 N.Y.S 
2d 304. 

62 C.J. p 666 note 74. 

]Sr.C.—^Houston V. Sledg-e, 8 S.E?. 
146, 101 N.C. 640, 2 L.B.A. 487. ] 

Tex.—PeH v. Chandos, Civ.App., 27 B. 

W. 48. 

ee. La.—Parauhar v. lies, 2 iSo. 791, 
39 La.Ann. 874. 

€7. Ill.-^Blarly v. Martin, 72 K.B.2d 
562, 331 I11.APP. 65. 

-68. Ill.—^Harris v. Selomon, 271 Ill. 
App. 27. 

The purpose of a tendoar by a par- 
V ty in interest is to satiisfy a claim 


due, and, when made after the insti¬ 
tution of a court proceeding, it 
should be allowed if properly made, 
since it tends to end litigation.— 
Harris v. 'Solomon, supra. 

69. Mo—^Adams v. Helm, 65 Mo. 46'8. 
62 C.J. p 666 note 77. 

70. Cal.—Smith v. Loeh, 166 P. 1026, 
33 Cal App. 790. 

71. XJ.S,—Nakdimen v. Baker, C.C. 
AArk., Ill P.2d 778, certiorari de¬ 
nied 61 S.Ct. 22, 311 U.S. 666, 86 
LBd. 427, rehearing denied 61 S. 
Ct. 130, 311 U.S. 726, 85 L.Bd. 473. 

62 C.J. p 666 note 79. 

72. Ind.—^Doering v. Schneider, 128 
N.EJ. 936. 74 Xnd.App. 294. 

N.Y.—WyckofC V. Anthony, 90 N.Y. 
442. 

73. E..I,—Corpus Juris quoted In 
Chrones v. Wade, 94 A.2d 242, 247. 

62 C.J. P 666 note 82. 

74. U.C .—:teTr v. U. S., 108 F.2d 685, 
71 App.U.C. 222. 

567, 


Ind.—^McFarland v. Christoff, 92 N. 
E,2d 655, 120 Ind.App. 416, rehear¬ 
ing denied 92 N.E.2d 867, 120 Ind. 
App 416. 

R, I — Corpus Juris quoted lu Chrones 

V. Wade, 94 A2d 242, 247. 

62 C.J. p 666 note 83. 

75. R.I.—Corpus Juris quoted in 

Chrones v. Wade, supra. 

Tex.—Gulf Production Co. v. Perry, 
Civ.App., 51 S.W.2d 1107, error re¬ 
fused. 

62 C.J. p 666 note 84. 

76* R.I.— Corpus Juris quoted in 

Chrones v. Wade, 94 A.2d 242, 247. 
62 C.J. p 666 note 84. 

77. R.I.— Corpus Juris quoted in 

Chrunes v. Wade, supra, 

Tenn.—Stansbury v. Embrey, 158 S. 

W. 991, 128 Tenn. 103, 47 L.R.A.,N. 
S., 980. 

78. Idaho.—^McClellan v. Davis, 263 
P. 1002, 45 Idaho 541. 

79. Me.—^Aldrich v. Albee, 1 Me. 120, 
10 Am.D. 45. 



86 C.J.S. 


§§ 18-20 TENDER 


must seek the tenderee and make a tender to him 
wherever he can be found,and a tender anywhere 
to the person of the tenderee is good,^^ the ten¬ 
derer being required to exercise due diligence and 
good faith to find the tenderee and the money 
or portable articles must be tendered at the ten- 
deree’s residence if it can be found.^^ The tender¬ 
er, however, is not bound to go out of the state to 
find the tenderee and, where it appears that the 
creditor has absented himself for the purpose of 
evading a tender, the tender may be made, at the 
house of the creditor, to his family.^s Where a 
creditor on removing from the state leaves an agent, 
it is the duty of the debtor to call on the agent to 
appoint a place.^® 

Where the obligation is payable in goods, the fact 
that the creditor is domiciled abroad does not ab¬ 
solve the debtor from the duty of making an in¬ 
quiry as to where he will receive the goods.S7 If 
the obligation is a merchant's payable on demand 
in goods, or a mechanic's payable in his wares, the 
law implies that the warehouse, store, or shop, as 
the case may be, is the place agreed on by the par¬ 
ties for tender.ss If the article is ponderous, the 
tenderer before the day of tender must ascertain 
from the tenderee where he will receive it;S9 and 
if the creditor cannot be found, or if he refuses to 
appoint any place, or to appoint a reasonable place, 
the debtor may himself select any suitable and rea¬ 
sonable place and make a delivery there, with no¬ 
tice to the creditor, if he can be found. 

Tender of rent. There is authority for the view 
that where the rent is payable either in money^i 


or in the products of the leased land,^- and the lease 
is silent as to the place of payment, a tender of 
the rent on the land is sufficient, and it is not re¬ 
quired that the lessee shall make the tender to the 
lessor personally.93 There is also authority for 
the view that, where the rent is pa 3 'able in money 
and no place for payment is specified, it is necessary 
for the tenant to seek the landlord for the purpose 
of making a tender.^^ Where the landlord is out 
of the jurisdiction, it is not necessary for the ten¬ 
ant to seek him out in order to tender the rent.95 

§ 19. - Deposit in Bank or Other Deposi¬ 

tory 

Generally a deposit In a bank or other designated 
place of payment, on the day fixed, of the amount due 
Is a good tender if the obligation is payable at such 
bank or depository. 

A deposit in a bank or other designated place of 
payment, on the day fixed, of the amount due is a 
good tender if the obligation is payable at such 
bank or depository,^® but not otherwise.®^ Where 
an obligation is payable at any bank in a certain 
place, and the creditor fails to elect at what bank 
he will receive payment, a good tender may be made 
by depositing the amount due in the bank used as a 
depository by the creditor.^S 

§ 20. - Objections and Waiver Thereof 

An objection that a tender is not made at the proper 
place may be waived*. 

An objection that a tender is not made at the 
proper place is waived unless objected to on that 
ground.®^ 


80. Ind.—^Klng- V. Finch, 60 Ind. 420. 
*8.0.—Berley v. Columbia, etc., R, Co., 

64 tS.R 307, 82 S.C. 232. 

81. Miss.—^Bates v. Bates, 1 Miss. 
401, 12 Am.r>. 572. 

62 C.J. p 667 note 90. 

82. Ala.—Lehman v. Moore, 9 So. 
590, 93 Ala. 186. 

62 C.J. p 667 note 91. 

83. N.Y.—Gerard v. Bank of New 
York & Trust Co, 270 N.Y.S. 83'5, 
240 App.Div. 531, reversed on oth¬ 
er grounds 193 N.E. 165, 26'5 N.T. 
336, reargument denied 196 N.K. 
192, 266 N.Y. 644, 

62 C.J. p 667 not© 92. 

54- Wash.—^Kingston v. Anderson, 

‘ 99 P.2d 630, 8 Wash.2d 21. 

62 C.J. p 667 note 93. 

85. N.T.—Judd V. Ensign, 6 Barb. 
268- 

88- Pa.—Santee v. Santee, 64 Pa. 
473. 

87- Me.—White v. Perley, 16 Me. 470 
— -Bixby V. Whitney, 5 Me. 192. 


I 88. Tex.—Hughes v. Prewitt, 5 Tex. 
264. 

62 CJ. p 667 note 97. 

89^ Minn.—^Morey v. Enke, 5 Minn. 
392. 

62 C.J. p 667 note 98. 

90. Me.—^Howard v. Miner, 20 Me. 
325. 

N.H—^Miles V. Roberts, 34 N.H. 246. 
91- Neb.—^House v. Lewis, 187 N.W. 

784, 108 Neb. 257, 23 A L.R. 877. 

36 C.J. p 390 note 69. 

93. Mo.—Fordyce v. Hathom^ 67 Mo. 

120 . 

93- R.I.—Chrones v. Wade, 94 A.2d 
242. 

36 C J. p 390 note 61. 

Statutory provislojiB for reentry 
and repossesslott, if stipulated rent 
or any part of the same be due and In 
arrear for a period of fifteen days, 
whether demanded or not, applies 
only to a case where the rent is in 
arrear, and does not alter the rule 
that a tender of the rent on the de¬ 
mised premises is good and prevents 
1 a forfeiture where ho place of pay¬ 

568 


ment is named in the lease or other¬ 
wise agreed to by the parties,— 
Chrones v. Wade, supra. 

94. Ga.—Thomasson v. Horton, 107 
S.E. 363, 27 Ga.App. 27, 

36 C J. p 390 note 62. 

95- Kan.—Burnes v, McCubbin, 3 
. Kan. 221, 87 Am.D. 468, 

98- Ind.—McFarland v, Christoff, 92 
N.E.2d 665, 120 Ind.App. 416, re¬ 
hearing denied 92 N.E.2d 867, 120 
Ind.App. 416. 

Tex.—Gulf Production Co. v. Perry, 
Civ.App., 61 S.W.2d 1107, error re¬ 
fused. 

62 C.J. p 667 note 2. 

Keeping tender good by depositing 
money see infra § 48. 

97. Okl.—Sheets V. Hocker, 128 P. 
726, 34 Okl. 676. 

62 C.J. p 667 note 3. 

98. Tenn.—Stansbury Elmbrey, 

158 S.W. 991, 128 Tenn. 103, 47 
KR.A^NS., 980. 

99. U.S.—^TJnion Mut Life Ins. Co. 

V. Unioia Mills Plaster Co. C.C. 
mah, ?86, 3 90. , , 
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§ 21. Medium 

A tender in satisfaction of an obligation payable 
in money must be made in whatever is legal tender for 
the payment of debts at the time. 

A tender of money in satisfaction of an obligation 
payable in money, in order to be unobjectionable, 
must be made in whatever form of money is, at 
the time, legal tender for the payment of debts.^ 
Generally it is not sufficient to tender state tax war¬ 
rants,^ or municipal warrants,^ or bonds of a cor¬ 
poration.^ 

§ 22. -Bank Notes 

Generally a tender in bank notes is good tender. 

Generally bank notes have been regarded as good 
tender, unless specially objected to at the time on 
that account.^ 

§ 23. - Checks 

Tender in the form of a check Is generally not good 
tender. 

The general rule is that an offer of a bank check 
for the amount due is not good tender,® and this is 
true, even though the check is certified.'^ 

§ 24. - Drafts on Individuals 

A draft on an individual is not a legal tender. 

A draft on an individual, who may or may not 
pay it, is not in any sense a legal tender,^ 

§ 25. - Specific Articles 

If a debt Is payable In either of two kinds of prop¬ 
erty, the tender must be wholly of one kind or the 
other. 


TENDER §§ 21-26 

If the debt is payable in either of two kinds of 
property, the tender must be wholly of one kind 
or of the other,^ and, if payable in several kinds, 
the tender must be made of all the kinds and not 
of some only.^® 

§ 26. - Objections and Waiver Thereof 

As a general rule objections to the medium In which 
tender is made may be waived. 

As a general rule objections to the medium in 
which tender is made may be waived,and this rule 
has been incorporated into some statutes.^^ Thus, 
the right to object that tender was not in money is 
waived where a tender is refused because of a 
specific objection but not because tender is not 
made in lawful money,or the kind of money or 
property specified in the contract.^^ An objection 
to the medium of payment may not be disregarded, 
although the real motive for refusing the tender is 
to get rid of the contract.^® It has been held that, 
where payment of an obligation is expressly re¬ 
quired to be in cash, an objection to the medium 
in which the tender is made is not waived by ob¬ 
jecting to the tender on other grounds.^® 

Bank notes or other lawful money. An objection 
to a tender of bank bills or other money not legal 
tender, but which is lawful money, current and 
circulating at par,^® is deemed to be waived, if at 
the time the money is offered objection is not taken 
that the money is not legal tender.^^ An acceptance 
of the tender is a waiver of an objection to the 
quality of the money tendered.^® 

Certificates of deposit. An objection that a cer- 


1. Ill.—Marg-ulus v. Mathea, 90 N.E. 

2d 2S4, 839 Ill.App. 497. 

Ohio.—Kmkopf v. Martoni, 9 Ohio 
Supp. 134. 

€2 C.J. p 668 note 6. 

3. Ky.—^Kentucky Chair Co. v. Com¬ 
monwealth, 49 S.W. 197, 105 Ky. 
455, 20 Ky.L. 1279. 

3. Iowa.—^Duhuaue T. Miller, 11 
Iowa 583. 

48 C.J. p 621 note 63. 

4. Tex.—Bachrach v.^ Dj Ciulo, Civ. 
App., 80 S.W. 2d 816, error dis¬ 
missed. 

«. U.S.—0*. S. Bahk v. Georgia 
Planters'' Bank, Ga., 10 Wheat. 332, 
346, 6 L.Ed. 334. 

8 C.J. p 1188 note 32; 

Bank paper as legal tender see* Pay¬ 
ments § 17^ 1 ^ t ' i 

6. D.Q.—^Modern Engineering & Serv¬ 
ice 'Corp. V. NtcCrea, Mun.App., 46 
A.2d 767. 

La—Sadler v. May >1815 

So. 81. . • .ft'* ^ i s, I 


N.Y.—Myers v. Associates Discount 
Corp., 60 N.Y.S.2d 691. 

Pa—^Prech v. Hanger, Com.Pl., 62 
Montg Co. 130. 

Tex.—Cornelius v. Cook, Civ.App., 
213 S.W.2d 767—Stern v. Maxwell, 
Civ.App., 44 S.W,2d 482. error dis¬ 
missed. 

62 C.J. p 668 note 10. 

7. Ill.—Margulus v. Mathes, 90 N.E. 
2d 254, 339 Ill.App, 497. 

62 C.J. p 668 note 11. 

8. U.S.—Galluchat v. Pittman, D.a 

S.a,^ 288 F. 917, affirmed, C.GjL, 
288 F. 928. 

9. Conn.—Townsend v. Wells, 3 Day 
827. 

10. ^,C,-*-Thompson v. Gaylard, 3 
N.a 150. 

11. Ohlq.—VT'ilcke, v. ^mith, Mun., 
68 N.E,2d 386^Kinkqp^ v. Mar¬ 
toni, 9 Ohio Supp. 134. 

Pa.—^Pellicciom v. Humbert, 51 Pa 

* DlsL&Co. 251. > ' - 1 * ^ ... 


12. Iowa—^Watson v. Chapman, 55 
N.W.2d 655. 

62 C.J. p 668 note 16. 

13. Tex.—Cornelius v. Cook, Civ. 
App., 213 S.W.2d 767. 

Wyo.^Larsen v. Sjogren, 226 P.2d 
177, 67 Wyo. 447. 

14. Wyo.—^Larsen v. Sjogren, supra 

15. Ill.—Margulus v. Mathes, 90 K. 
E.2d 264, 339 Ill.App. 497. 

Pa—^Decamp v, Feay, 6 Serg. & R. 
323, 9 Am.D. 372. 

13, Conn.—^Hall v. Appel, 35 A. 624, 
67 Coun. 585,. 

62 O.J. p 670 note 32. 

17. Ind.—Martin v. Bott, 46 N.E. 

151, 17 Ind.App. 444. 

13. U.S.—^Ward v. Smith, Md., 7 
Wall. 447, 19 L.Ed. 207. 

62 C.J. p 668 note 18. 

19. ,U.S.—S. Bank v, Georgia 
Bank, Ga, 10 Wheat, 333, 6 L.Ed. 
334. 

62 C.J. p 668 note 19. 

30. Ind,—Blckle v. Beseke, 23 Ind, 
18. 
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tificate of deposit is not a good tender is waived 
where no objection is made on this ground,^^ or 
if the tender is refused on some other ground.^^ 

Checks, A tender of payment by a check is as 
effective as a tender of currency if the objection is 
expressly waived,or if there is no timely objec¬ 
tion to this form of tender.^^ Thus, if the check is 
retained,-^ or returned without objection of any 
kind,2fi or it is refused, not on the ground that it 
is not legal tender, but on some other ground,^'^ 
as that it is not drawn for the sum the creditor 
demands,or that it is not made in time,^^ the 
objection to the check is waived and the tender is 
good as far as the medium of payment is con¬ 
cerned. A return of a check with the statement 
that it would not be accepted in full settlement has 
been held not a waiver of tender of payment in 
moneyA check which is good only for depre¬ 
ciated currency is not a good tender at a place des¬ 
ignated, if the person to receive it is not present, 
and has no opportunity to object to the tender.^l 
Even where the creditor agrees to accept a check,^^ 
or waives the fact that the tender is in the form 
of a check, 33 a check which is worthless because 
the debtor does not have sufHcient funds in. the 
bank to pay it is not a valid tender, unless the 
payee waives the objection that there are no funds 
or insufficient funds.34 

Cashier's che'cks, A cashier's check may consti¬ 


tute a sufficient tender where no objection is made 
on this ground.35 

Drafts. In the absence of timely objection, a 
tender of a draft is as effective as though made 
in currency and, where no objection is made 

to the medium o-f tender,37 or if the objection is 
based on some other ground,38 the objection is 
waived. 

Money order. Tender of payment by a money or¬ 
der is sufficient in the absence of objection to it 
as a medium of payment.33 

Municipal warrants. Where municipal warrants 
are tendered in payment of a municipal indebted¬ 
ness and the only objection to the tender is as to 
the amount tendered, and not to the medium of 
tender, the creditor cannot afterward object on the 
ground that the warrants are not legal tender.^O 

§ 27. Manner 

The rules which govern tenders are strict and are 
strictly applied, and, where the rules are prescribed by 
statute or rules of court, the tender must be in such 
form as to comply therewith. 

The rules which govern tenders are strict^i and 
are strictly applied,^2 and, where the rules are pre¬ 
scribed by statute or rules of court, the tender must 
be in such form as to comply therewith.^® The 
tenderer must do and offer everything that is nec¬ 
essary on his part to complete the transaction, and 


21. Cal.—Smith v. Lobb, 166 P. 
1026, as Cal.App. 790. 

62 C.J. p 670 note 36. , 

22. Pa.—Schaeffer v, Coldren, 85 A. ' 
98, 237 Pa. 77, Ann.Cas.l914B 175. 

62 C.J. p 670 note 37. 

23- Ohio.—^Jennings v, Mendenhall, 

7 Ohio St. 257. 

24. Ala.— Corpus Juris cited lu Mc- 
Gowin V. Cobb, 32 So.2d 36, 38, 249 
Ala 661. 

Alaska.—^Ward v. Miller, 13 Alaska 
762. 

N.T.—Murphy v. Mahoney, 63 N.T.S. 
2d 912, 187 Misc. 316, affirmed 66 
N.T.S.2d 664, 271 App.Div. 869— 
Myers v. Associates Discount 
Corp., 60 N.T.S.2d 691. 

Vt.— Corpus Juris cited in Curran v. 
Bray Wood Heel Co., 68 A.2d 712, 
717, 116 Vt. 21, 13 A.UR.2d 728. 

Wyo.—^Larsen v. Sjogren, 226 P.2d 
177. 67 Wyo. 447. 

62 C.J. p 669 note 22. 

26. N.T.—^Bunte v. Schumann, 92 
N.T.S. 806, 46 Misc. 693. 

62 C.J. P 669 note 23. 

26. Utah.—^Hirsh v. Ogden Furni¬ 
ture & Carpet Co., 160 P. 283, 48 
Utah 434. 

■Wash.—Moore v. Twin City Ice & 
Cold Storage Co., 169 P, 779, 92 
Wash. 608. 


27. Iowa.—Schmith v. Union Mut. 
Casualty Co., 247 N.W. 655, 216 
Iowa 936. 

62 C.J. p 669 note 25. 

28. Ky.—^Hurt v. Kendrick, 236 SW. 
2d 276, 314 Ky. 603. 

Mmn.—Sell wood v. Eauitable Life 
Ins. Co. of Iowa, 42 N.W.2d 346, 
230 Minn. 629. 

62 C.J. p 669 note 26. 

29. Minn.—^Kollitz v. Equitable Mut. 
Fire Ins. Co., 99 N.W. 892, 92 Minn. 
234, 

62 C.J. p 669 note 27. 

30. La.—Shushan Bros. & Co. v. 
Hinson, App., 154 So. 648. 

31. Ill.—Sloan V. Petrie, 16 Ill. 262. 

32. N.T.—^New Tork Utility Co. v. 
Williamsburg Steam Laundry Co., 
175 N.T.S. 60, 187 App.IXiv. 110. 

62 C.J. p 670 note 29. 

33. Ga.—^Manry v. Phoenix Mut. Life 
Ins. Co, 166 SB. 43, 42 Ga.App. 
24, rehearing denied 156 S.E. 271, 
42 Ga.App. 31. 

62 C.J. p 670 note 30. 

34. N.Y.—Kew Tork Utility Co. v. 
Williamsburg Steam Laundry Co, 
175 N.T.S. 60, 187 App.Div. 110. 


Merchants' State Bank of Knox, 
137 N.W. 572, 23 N.D. 636. 

62 C.J. p 670 note 39. 

38. Wash.—^Hidden v. German Sav., 
etc., Soc, 93 P 668, 48 Wash. 384. 
62 C.J. p 670 note 33. 

37. Mo.—Smith v. Reserve Loan 
Life Ins. Co., 184 S.W. 464, 267 
Mo. 342. 

38. Iowa—Steckel v. Selix, 197 N. 
W. 918, 198 Iowa 339. 

62 C.J. p 670 note 35. 

39. Ohio—Schmidt v. Hummell, 73 
N.E.2d 806, 81 Ohio App. 167— 
Wilcke V. Smith, Mun., 68 N.E.2d 
386—^Kinkopf v. Martoni, 9 Ohio 
Supp. 134 

40. Mo.—Thompson v. St. Charles 
County, 126 S.W. 1044, 227 Mo. 220 

62 C.J. p 670 note 41. 

41. Ind.—^King v. Finch, 60 Ind. 420, 
Miss.—Corpus Juris quoted in James 

V. Tax Inv. Co., 40 So.2d 539, 647, 
206 Miss. 605. 

N J.—Shotwell V. Dennman, 1 N.J. 
Law 174. 

42* Ind.—King v. Finch, 60 Ind. 
420. 

N.J,—Shotwell V, Dennman, 1 N J- 
Law 174. 

43. Wis.—Tollefson v. Tollefson, 176 
1 N.W. 879, 171 Wis. 149. 


35. N.D.—^XJgland v. Farmers’ & 
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must fairly mak^ known His purpose without am¬ 
biguity,^^ and the act of tender must be such that 
it needs only acceptance by the one to whom it is 

made to complete the transaction.'^® 

The tender must be made in good faith,and 
must be definite and certain in character,so as 
to leave no reasonable doubt that the tenderer in¬ 
tended at the time to make full and unconditional 
payment.'^ ^ The tenderee must be given an op¬ 
portunity for intelligent action,and to make an 
examination or inquiries pertaining to his rights in 
connection with the transaction in which the tender 
is being made.®^ 

Readiness to tender is not the equivalent of ten¬ 
der,®^ nor is an offer to purchase a tender of pay¬ 
ment.® ^ All the circumstances of the situation must 
be taken into consideration in determining whether 
a proper tender has been made,®^ and formal de¬ 
fects in the tender are immaterial where it is clear 
that the tender would not have been accepted in any 
event.®^ An objection on the ground of informality 
is waived where no objection is made on that 
ground,®® or if the creditor refused to accept any 
tender.®® A lessee tendering payment of rent in 
accordance with the terms of his contract is not 
obliged to enter into an agreement with the landlord 
as to the effect of the proposed payment.®'^ 
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Mailing of a money order does not amount to 
tender until it is actually received by the addres¬ 
see,®® unless he has consented to make the post of¬ 
fice his agent for receiving payment.®® 

§ 28. - Actual Offer 

In making tender there must be an actual offer to 

pay. 

In making a tender there must be an actual offer 
by the tenderer to pay.®® An announcement with¬ 
out more of an intention of making a tender is not 
sufficient nor is an assertion of readiness®^ or 
willingness to pay®® sufficient. 

Tender of a postal money order has been held 
to be a good and sufficient offer of payment.®^ 

§ 29. - Ability to Perform 

The tenderer must have it in his power, at the time 
of his offer, to pay the amount due. 

Both at common law and under statute the ten¬ 
derer must have it in his power, at the time of his 
offer, to pay the amount due;®® and the fact that 
the tenderee is unprepared to perform does not 
furnish any justification for the tenderer’s inabil¬ 
ity to perform, or change what would otherwise be 
an ineffectual offer into a bona fide and effective 
tender.®® The actual ability to deliver the money 


44. U.S.—Lilienthal v. McCormick, 
Or., 117 F. 89, 54 C.C.A. 475. 

Pa.—Coryea v. Valicenti, Com PI., 95 
Pittsb.Leg.J. 347. 

Notice of tender 

Even if bank, as holder of paving- 
certificates of town which had desig¬ 
nated bank’s branch as its depository 
and agent for payment o-f certifi¬ 
cates, was entitled to benefit of Code 
of Practice article requiring a debtor 
to give certain notice of tender, no¬ 
tice which bank had through its 
branch of the issuance of vouchers 
or checks payable to bank for re¬ 
tirement of the certificates satisfied 
such articles.—Guaranty Bank & 
Trust Co. V. Town of Amite City, 
La.App, 64 So.2d 602. 

45. Ariz.—Somerton State Bank v. 
Maxey, 197 P. 892, 22 Ariz. 365, 14 
AX.B. 1117. 

Iowa.—Barker v. Brink, 5 Iowa 481. 

46. Ill—Spiegel v. Provus, 4*? N.E. 
2d 634, 818 Ill.App. 232. 

62 C.J. p 670 note 60. 

47. Ga—Bank of LaFayette v, 

Giles, 69 S.E.2d 78, 208 Ga. 674. 

62 aJ. p 670 note 51. 

48. Ga.—^Bank of EaFayette v. 

Giles, supra. 

Idaho,—Wooton v. DaMquist, 244 P. 
407, 42 Idaho 121. 


49. N.Y.—Harris T. Mulock, 9 How. 
Pr. 402. 

62 C.J. p 670 note 64. 

50. Mich.—^Root V. Bradley, 12 N.W. 
896, 49 Mich. 27. 

62 C.J. p 671 note 65. 

51. Ga—Cooley v. Bergstrom, 60 S. 
E. 220, 221, 3 Ga.App. 496. 

Iowa —St. George's Soc. v. Sawyer, 
214 N.W. 877, 204 Iowa 103. 

58. Tex.—^Bell v. Mast, Civ.App., 7 
S.W.2d 102. 

62 C.J, p 671 note 67. 

53. N.Y.—Stoddard v. Winter Real¬ 
ties, 179 N.Y.S. 741. 

54. Ill.—Keime v. Thum, 238 Ill. 
App. 519. 

55. N.H.—^Perkins v. Public Service 
Co. of H. H., 45 A.2d 210, 93 N.H. 
459. 

N.J—Wyckoff V. Monmouth County, 
21 A.2d 791, 127 N.J.Law 268. 

62 C.J. p 671 note €0. 

56. Wash.—^Huber v. Home Savings 
& Loan Ass’n, 169 P. 979, 99 Wash. 
693. 

57. Sieward v. Denechaud, 48 
So. 311, 122 La. 881. 

36 C.J. p 389 note 43. 

58. D.C.—Kerr v. U. S., 108 F.2d 
686, 71 App.D.C. 222. 

59. D.C.—Kerr v. U. S., supra. 
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60. Ala.—Southern Cotton Oil Co. 
V. Dowling, 85 So. 544, 204 Ala. 303. 

62 C.J. p 671 note 62. 

Consent to liqnida-tion of secnrlty 
Proposal of a debtor that creditor 
be paid from certain fund held by 
creditor as compulsory security, 
without levy of execution, did not 
constitute tender or offer of pay¬ 
ment —^Arfanis v. Claremont Nat. 
Bank, 180 A. 261, 87 N.H. 380. 

61. Ill.—Ortman v. Kane, 60 N.E. 
2d 93, 389 Ill. 613, 

62 C.J. p 671 note 63. 

62. Mass.—Mondello v. Hanover 
Trust Co., 148 N.E, 136, 262 Mass. 
663. 

62 C.J. p 671 note 64. 

63. Ariz —Somerton State Bank v. 
Maxey, 197 P. 892, 22 Ariz. 365, 14 
A.L.R. 1117. 

62 C.J. p 671 note 65. 

64. Ohio.—Horvath v. Gorman, Mun., 
98 N.E.2d 447. 

65. Ill.-^Board of Trustees of 
Township 16, Range 14, Douglas 
County V. Indemnity Ins. Co. of 
North America, 280 Ill.App. 86. 

Neb.—^Adams v. Adams, 57 N.W.2d 
131, 166 Neb. 540. 

62 C.J. p 671 note 68. 

66 . Cal.—McCarthy v. Grider. 237 
P. 761, 72 Cal.App. 393. 
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§§ 29-30 TENDER 

must not only exist, but must be made to appear 
at the time of the tender.®*^ Mere ability to pay 
on the day fixed for payment is not sufiacient,®'^ 
nor is an ability to borrow but the money must 
be in the tenderer's immediate control ready for de¬ 
livery,"^0 that is to say, m his immediate possession 
or within convenient reach.^l 

If the money is in the control of the debtor, so 
as to give him full power to transfer it at once, 
he is in a position to make a valid tender,“^2 even 
though the money is in the actual custody of another 
person then present.^S The tenderer must have a 
legal right to the money tendered,but from whom 
or on what terms he gets the money, or its equiva¬ 
lent, is immaterial, if the money is ready and avail- 
able.'^S An effort, made in good faith, to borrow 
money to pay off a note does not constitute a ten¬ 
der of payment*'^^ 

§ 30. - Actual Production of Thing Ten¬ 

dered 

Generally, in order to make a valid tender of money 
or Its equivalent, the thing to be tendered must be 
actually produced. 


While, under some statutory provisions the mon¬ 
ey or thing to be delivered need not be actually 
produced unless the offer is accepted,general¬ 
ly, in order to make a valid tender of money or its> 
equivalent, the thing to be tendered must be ac¬ 
tually produced'^s and proffered to the person en¬ 
titled thereto;'^® and a mere offer to pay is insuffi¬ 
cient.^® The tenderer must place the money or 
property in such a position that his control over it 
is relinquished for a sufficient time to enable the 
tenderee, if he so desires, to reduce it to possession; 
by merely reaching out and laying hold of the mon¬ 
ey or thingand a person is not bound to say 
whether or not he will accept the money or thing 
until it is produced.^^ Where the statute so pro¬ 
vides, the tender must be made in the presence of 
witnesses. 

Counting money. Although there are some de¬ 
cisions to the contrary,S4 according to the weight 
of authority, if a tender is made of the proper 
amount it is not necessary for the tenderer to count 
it out,^s and it is the duty of the person who is 
to receive it to take it out and count it.^s Counting 
the money is unnecessary in any event where it is 


67. Ark—Cook v. Talbert, 225 S.W. 
2d 682, 216 Ark. 370. 

62 C.J. p 672 note 70. 

68- Iowa.—^Myers v, Byington, 34 
Iowa 205. 

Mo.—Defeo v. Goodwin, 287 S.W. 
1075, 221 Mo.App. 789. 

68. Mich,—^Norris v. Ryno, 135 N.W. 
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62 C.J. p 672 note 72. 

70. Wash.—Catterson v. Ireland, 110 
P. 1002, 60 Wash. 208. 

62 C.J. p 6^2 note 73. 
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bring litigation and difficulties to as¬ 
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controversy, was not sufficient ten¬ 
der.—^Board of Trustees of Town¬ 
ship 16, Range 14, Douglas County, 
V. Indemnity Ins. Co. of North Amer¬ 
ica, 280 Ill.App. 86. 

71- Iowa.—St. George's Soc. v. Saw¬ 
yer, 214 N.W. 877, 204 Iowa 103. 

62 C.J. p 672 note 74. 

72. Ind.—Mathis v. Thomas, 101 
Ind. 119. 

73. Ind.—^Mathis v. Thomas, supra. 
62 C.J, P 672 note 76. 

74. Mo.—Defeo v. Goodwin, 287 S, 
W. 1076, 221 Mo.App. 789. 

62 C.J. p 672 no-te 77. 

75. Wash.—Murray v. O’Brien, 105 
P. 840, 56 Wash. 361, 28 L..R.A., 
NS., 998. 

62 C.J. p 672 note 78. 


76. Tex.—^Harrison v. Ingham, Civ. 
App., 223 S.W.2d 267, reversed in 
part on other grounds Ingham v. 
Harrison, 224 S.W.2d 1019, 148 Tex. 
380. 

77. Cal.—Smith v. Central & Pacific 
Improvement Corp., 187 P. 466, 45 
Cal.App. 384. 

62 C.J p 672 note 80. 

78. Ark.—Cook v. Talbert, 226 SW. 
2d 682, 216 Ark. 370. 

Fla,—Masser v. London Operating 
Co., 146 So. 79, 106 Fla. 474. 

N.J.—^Rosencrans v. Fry, 95 A.2d 905, 
12 N.J. 88. 

N.Y.—Gerard v. Bank of New York 
& Trust Co., 270 N.Y.S. 835, 240 
App.Div. 631, reversed on other 
grounds 193 N.B. 166, 265 N.Y. 336. 
reargument denied 196 N.E. 192, 
266 N.Y. 544. 

Or.—Equitable Life Assur. Soc of U. 
S, V. Boothe, 86 P 2d 960, 160 Or. 
679. 

Tex.—Cornelius v. Cook, Civ.App., 
213 S.W.2d 767—^Universal Credit 
Co. V. Cole, Civ.App., 146 S.W. 2d 
222 . 

62 O.J, p 672 note 82. 

Tender of rent 
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2d 905, 12 N.J. 88. 
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2 Wash.2d 624. 
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Loan Ass’n, 138 P.2d 984, 59 Wyo. 
140, rehearing denied 141 P.2d 866,. 
69 Wyo. 140. 

62 C.J. p 673 note 84. 

81. D.C.—Kerr v. U. S., 108 F 2df 
685, 71 App.D.C. 222, 

Tex.—Cornelius v. Cook, Civ.App., 
213 S.W.2d 767—^Bayleas v. Stra- 
han, Civ.App., 182 S.W,2d 262— 
Universal Credit Co. v. Cole, Civ. 
App., 146 S.W.2d 222—Richey v. 
Stanley. Civ.App., 38 S.W.2d 1104. 

62 C.J. p 673 note 86. 

82. N.Y.—^Bakeman v. Pooler, 16- 
Wend. 637. 

83. La.—Simms v. Hardin, 4 La.A.^ 
Orleans, 103. 

84. Ill.—Steele v. Bfgrgs, 22 Ill. 643. 
Pa.—Appleton v. Donaldson, 3 Pa« 

381. 

85. Mass.^—^Breed r. Hurd, 6 Pick- 
356. 

63 C.J. p 673 note 89. 

86. Miss.—Behaly v. l^atch, 1 Miss. 

3f9^13 Am-D. 570. , 

63 C.J. p 673 note 90,. 
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waived by the tenderee refusing to receive the 

money.*'^ 

§ 31. - Tender in Writing 

At common law a mere written proposal to pay a 
sum of money without anything else is not good tender, 
but the rule Is otherwise under some statutes. 

At common law a mere written proposal to pay a 
sum of money if unaccompanied with production 
of the money or thing to be tendered is not a good 
tender.^s Under some statutes, however, an offer 
in writing to pay a definite sum of money, or to 
deliver a particular thing, may, if not accepted, take 
the place of an actual production and proffer of 
the money to be paid or thing to be delivered, and 
under some provisions a written offer to perform 
has been held to have the same effect as an actual 
tender.^^ A statutory written offer dispenses 
merely with the actual production of the money or 
thing,and does not dispense with the requirement 
that the tenderer have the present ability to pay,92 
that the offer be made in good faith,and that it 
be unconditional,although an objection that a 
tender in writing is conditional may be waived.^^ 


TENDER §§ 30-32 

§ 32. - Conditions 

a. In general 

b. Demanding surrender of evidence of 

indebtedness 

c. Demanding receipt or discharge 

a. In General 

Generally, a tender, In order to be effective, must 
be absolute and unconditional. 

Generally, where a person is to perform an act, 
the obligation to perform which is independent of 
any precedent or concurrent act to be performed by 
the other party, as where money is to be paid in 
liquidation of a debt, or the object is to discharge 
the tenderer of the obligation, the money or thing 
to be delivered must be tendered unconditionally,^^ 
and, where the statute requires the tender to be 
absolute, it fails, even though the only condition ac¬ 
companying it is such as to impose the performance 
of a duty actually owing by one to whom the pur¬ 
ported tender is made.^*^ A tender accompanied 
with some condition, performance of which is im¬ 
possible,or which the tenderer has no right to 
make,®9 such as a demand that the creditor relin¬ 
quish a legal right,^ is invalid; and, likewise, it is 
not a good tender where a sum is offered ''as a 
settlement,’"^ oj- in fuH discharge, or as payment 


87. Tex.—^Mercer v. McMurry, Civ. 
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2d 766, 117 Ind.App. 436. 

Iowa—Miller v. Merritt, 8 N.W.2d 
726, 233 Iowa 230—Schwab v. Rob¬ 
erts, 263 N.W, 19, 220 Iowa 958. 
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29, 801 Mich. 609—Leonard v. 
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434, 
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Co. V. Ross, 160 So-. 830, 168 Miss. 
400, 

N.J.—^Robins V. Mack International 
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N.M.-^aynes v. M&ron, 130 P.2d 29^ 
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I Okl.—^First Nat Bank v. Britton, ^4 
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P.2d 297, 167 Or. 123—Equitable 
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Fortner, 165 S.E. 401, 159 Va. 234. 
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97. Ga.—Heath v. Miller. 64 S.K2d 

'432, 206 Ga. 699—^Henderson v. 

Willis, 128 S.E, 807, 160 Ga. 638— 
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Krieger, 71 S.E.2d 884, 86 Ga.App. 
674—^Holland v. Peerless Furniture 
Co., 3 S.E.2d 128, 60 Ga.App. 149. 

98. N.M,—Corpus Juris a^ioted In 
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in full,3 or the offer is to pay, provided it is con¬ 
clusively determined who the creditor is, where two 
persons claim to be the creditor,^ or where the 
offer is to deliver bonds of a corporation to the 
holder of a note and lien, conditioned on the holder 
signing a receipt for the bonds and an assignment, 
without recourse, of the note and lien, and there¬ 
after to obtain payment for the holder by a sale of 
the bonds through a bank or broker.^ 

The tenderer may, on making a tender, accompany 
it with a declaration, not a condition, that it sat¬ 
isfied the debt,6 if the expression used amounts to 
no more than an assertion of what the tenderer 
claims to be due.*^ Moreover, if the condition in¬ 
terposed is one not prejudicial to the creditor,® 
or is one on which the debtor has a right to insist,^ it 
does not vitiate the tender. Thus, a tender may 
be accompanied by such conditions as to acceptance 
as are, by the contract, conditions precedent to be 
performed by the person to whom the tender is 
niade,^® and, where there are mutual or depend¬ 
ent obligations to be performed, tender may be 
conditioned on the performance, by the person to 
whom it is made, of the obligations resting on him.^^ 
It has been held that a tender may be made con¬ 
ditional on proof being produced that the person 
holding the claim has a right to receive payment, if 
circumstances exist which reasonably induce a belief 
in the tenderer that the tenderee does not have 
such a right.1'2 So, a tender by telegraph is not 
conditional because of the telegraph company's 
refusal to pay the money unless the payee identifies 
himself as required by the party making the ten¬ 
der.^® 


Protest. It has been held that, if the tender is 
otherwise valid, the fact that it is under protest 
does not invalidate it;^^ but the tender of a check 
bearing the notation that it was paid under pro¬ 
test for an overcharge has been held not a valid ten- 
der.i^ 

h. Demanding Surrender of Evidence of In¬ 
debtedness 

Requiring surrender of the evidence of indebtedness 
has been held to make the tender conditional, but such 
a requirement has been permitted, particularly under 
some statutory provisions. 

An offer of the amount due has been held not a 
good tender where its acceptance is made condi¬ 
tional on the surrender of the obligation evidenc¬ 
ing the indebtedness.!® There is, however, author¬ 
ity to the contrary,!*^ and, where the statute express¬ 
ly so provides, the tender may be made condition¬ 
al on the return of the obligationbut, even where 
the surrender o-f the obligation, on which tender 
is made, may be demanded, a demand for an ob¬ 
ligation which secures another distinct debt vitiates 
the tender.19 Demanding a negotiable instrument 
but not making its surrender a condition to the ten¬ 
der of the money due thereon does not make a ten¬ 
der conditional and therefore invalid.^® Where 
there is no dispute as to the amount due, it has been 
held that a tender may be made by an accommoda¬ 
tion indorser of a note to depend on the surrender 
of the note.2! An offer to pay the amount due on 
a lien, on condition that such lien be satisfied and 
released of record before the money is surrendered, 
has been held insufficient to operate as a tender.^^ 
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21. N.Y.—Osterman v. Goldstein, 66 
N.Y.S. 606, 32 Mlsc. 676, reversed 
on other grounds 64 N.Y.S. 656, 31 
Misa 601. 

22. Ind.—^Masson v. Indiana Light- 
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Where the lienholder is under a duty to prepare, 
execute, and deliver a release to the debtor on 
tender of the amount due him, a tender with a re¬ 
quest that such a release be executed is a good ten- 
der.23 

c. Demanding Receipt or Discharge 

Under some statutes the requirement of a receipt 
or discharge does not vitiate a tender. 

A debtor vitiates the tender if he demands a re¬ 
ceipt for a larger sum than is tendered,24 or if he 
insists on a receipt in full in respect of the particu¬ 
lar claim on which the tender is made, or a receipt 
in full for all demands ;25 nor can the offer be 
made conditional on the debtor receiving a dis¬ 
charge.26 It has been both affirmed27 and denied28 
that a tender is vitiated by coupling it with a de¬ 
mand for a receipt for the sum offered. Under 
some statutes authorizing a demand for a receipt, 
a demand for a receipt for the amount tendered 
does not vitiate the tender.29 When the proper 
amount is tendered, a receipt in full may be de- 
manded,20 but the statutes do not authorize a de¬ 
mand for a receipt in full where the amount is in 
dispute.2l 

§ 33. - Tender of Specific Articles 

Where the debt is payable in specific articles, the 
debtor must, at the time of payment, have the articles 
at the place for payment. 


TENDER §§ 32-34 

Where the debt is payable in specific articles, the 
debtor must, at the time of payment, have the ar¬ 
ticles at the place of payment,22 set apart and sep¬ 
arated for identification and it is not enough 
that the tenderer has a large quantity at the place 
of tender,24 whether or not the tenderee is there 
to receive them.25 Property required by law to be 
surveyed, inspected, or sealed must be surveyed,, 
inspected, or sealed before it is tendered.^s 

§ 34 . - Objections and Waiver Thereof 

The actual production of the money is dispensed' 
with if the tenderer is ready and willing to pay it, but 
is prevented by the person to whom it is due. 

The actual production of the money is dispensed 
with if the tenderer is ready and willing to pay 
it, but is prevented by the person to whom it is due 
expressly saying that it need not be produced, as 
he would not accept it,27 or if he declares that he 
will not receive it,28 or refuses to remain until it is 
produced,29 or repulses the debtor,40 or makes some 
unjustifiable demand as a condition of accepting the 
tender.4i So, an actual production is waived where,, 
the debtor being about to produce, the tenderee re¬ 
fuses to receive, not on the ground that the ten¬ 
der is not produced, but on some other and distinct 
ground,42 or refuses to deal with the debtor,, re¬ 
ferring him to an attorney of the tenderee ;^2: 
or where the agent to whom the offer is made de¬ 
nies having authority to receive the money, when he 


ins Fixture Co., 100 N.K 875, 101 
N.E. 763, 63 Ind App. 376. 

23. Tex.—Bayless v. Strahan, Civ. 
App., 182 S.W.2d 262. 

24. Colo.—^Rude v. Levy, 96 P. 660, 
43 Colo. 482, 127 Am.S.R. 123, 24 
L.R.A.,3Sr.S., 91. 

25. Mo.—^Parker v. Supreme Tent, 
Knights of Maccabees of the World, 
177 S.W. 722, 191 Mo.App. 608. 

62 C.J. p 677 note 45. 

26. Mass.—^Richardson v. Boston 
Chemical Laboratory, 9 Mete. 42. 

Or.—^Purdin v. Hancock, 136 P, 615, 
67 Or. 164. 

27. Conn.—Sanford v. Bulkley, 30 
Conn. 344. 

62 C.J. p 677 no-te 47. 

28. Cal.—Walsh v. Walsh,-108 P.2d 
765. 42 Cal.App.2d 287. 

Ohio.—Horvath v. Gorman, Mun., 98 
N'.E.2d 447, 

W.Va.—^Lovett v. BJastern Oil Co., 70 
S.E. 707, 68 W.Va. 667, AnmCas. 
1912B 360. 

Bent receipt 

A tenant tendering the rent to the 
landlord was within his rights in de¬ 
manding a receipt and was under no 
obligations to make continuing of¬ 
fers to the landlord refusing to give 


such receipt.—^Horvath v. Gorman, 
Ohio Mun., 98 N.E.2d 447. 

29. R.I.—Grieco v. Jackvony, 109 A. 
801, 43 R.I. 26. 

30. Ga.—Heath v. Miller, 64 S.E.2d 
432, 205 Gsu 699. 

31. Mo.—Parker v. Supreme Tent, 
Knights of Maccabees of the 
World, 177 S.W. 722, 191 Mo.App. 
608. 

Or.—State v. Farnn, 160 P. 124, 81 
Or. 489. 

62 C.J. p 677 note 51, 

32. Me.—^Bates v. Churchill, 32 Me. 
31—^Veazy v. Harmony, 7 Me. 91. 

62 C.J. p 678 note 57. 

33. Tex—Cherry v. Hewby, 11 Tex. 
457. 

62 C.J. p 678 note 68. 

Bent 

In order to exercise his right to 
pay the rent tftxed at a certain sum 
in money, by delivering a certain 
product, the tenant must measure 
and set aside for the landlord, the 
necessary amount of such product— 
Walton V. Mize, 4 Ky.Op. 240, 

34. Me.—^Wyman v. Winslow, 11 Me, 
398, 26 Am.D. 642. 

62 C.J. p 678 note 69. 
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35. Vt.—^Barney v. Bliss, 1 HChipm. 
399, 12 AmD. 696. 

36. Me.—Jones v. Knowles, 30 Me. 
402. 

Vt.—Elkins v. Parkhurst, 17 Vt. 106. 

37. Pa.—^Westmoreland,, etc.. Natural 
Gas Co. V. De Witt 18 A. 724, 130> 
Pa. 235, 5 L.R.A. 731. 

62 C.J. p 673 note 2. 

38. XX S.—Shaner v. West Coast Life 
Ins. Co., C.C.A.C 0 I 0 ., 73 F.2d 681. 

N.H—Rosedofsky v. Corosa, 42 A 2d 
740, 93 N.H. 394. 

Okl.—^Nicklas v. Crowell, 238 F.2d 
347, 205 Okl. 432. 

62 C.J. p 674 note 3. 

39. Conn.—Sands v. Lyon, 18 Conn. 
18. 

40. N.T.—Meserole v. Archer, 16 N. 
T.Super. 376, 

62 C.J. P 674 note 5. 

41. Mass.—Parker v, Perkins> 8 
Cush. 318. 

42ri Tex.—^Bayless v. Strahan, Civ. 

App., 182 S.W.2d 262. 

62 C.J. p 674 note 7. 

43. Conn.—^Ashburn v. Poulter, 35 
Conn. 653. 
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§§ 34-35 TENDER 

in fact has such authority.^^ Where a debtor goes 
to the place designated for payment, at the time 
appointed, with the money or thing to deliver it, 
and the person who is to receive it is not present, 
the money or thing need not be produced.'^^ 

It has been held that the waiver must be shown 
by some positive act or declaration on the part of 
the creditor,^6 and that the actual production of 
the money is not dispensed with by a bare refusal 
to receive the sum proposed and demanding more.'^'^ 
It has been further held that in order to establish a 
waiver there must be an existing capacity to per¬ 
form,and the offer must be made to one author¬ 
ized to receive it."*^ Under a statute requiring all 
objections to the mode of an offer of performance 
to be stated at the time of making the offer, it 
has been held that an objection that the money was 
not actually produced is waived if the creditor fails 
to object at the time of the tender,50 Informality 
of tender is waived by a refusal of the tender sole¬ 
ly on the ground of insufficiency in the amount 
offered.5i 

Tender not unconditional. There may be a waiv¬ 
er of an objection that a tender is not uncondition- 
al.52 Thus, where a tender is refused, not on the 
ground that it is conditioned, but on some other 
ground,53 as that the amount is insufficient,5^ the 
objection to the tender as conditional is waived; 
and failing at the time to object to a tender on the 
ground that a receipt is demanded and assigning 
another reason for refusing is a waiver of the ob¬ 


jection that a receipt was required.55 A creditor, 
accepting money tendered conditionally, assents to 
the condition, and cannot accept the money and re¬ 
ject the conditions on which it was tendered.^s 

§ 35. By Whom Made 

A tender must be made by the debtor or someone 
representing him; and generally a tender by a stranger 
is invalid. 

While it is not necessary that the tender be made 
in person by the debtor,57 a tender to be valid must 
be made by him or someone representing him.^s 
As a general rule a tender by a mere stranger is 
invalid,5^ although it has been held that a person 
who has an interest in the consequences of a tender 
may make an effectual tender.^O A tender of rent 
by a subtenant has been held insufficient.51 

A tender may be made by an agent^^ or other 
person authorized to make it on behalf of the debt¬ 
or,63 and, where the statute so provides, a tender 
by an agent or friend is sufficient.64 A tender for 
an infant has been held valid when made by a blood 
relative, even though it was made prior to his ap¬ 
pointment as guardian.65 Where the right to make 
a tender does not cease on the death of a person, a 
tender may be made by his personal representatives, 
after qualification,66 but not before.67 A third per¬ 
son who has for a consideration agreed to pay the 
debt of another may tender the amount of the 
debt. 6 6 

Where a tender is made by one other than the 
debtor, the creditor must be informed on whose 


44. N.C.—Smith v. Old Dominion 
Bldg*., etc.. Assoc., 26 S.E. 40, 119 
N.C. 257. 

45. Vt.—Morton v. Wells, 1 Tyler 
881. 

46. N.T.—Bolton v. Amsler, 95 N.T. 
S. 481. 

47. Me.—Brown v. Gilmore, 8 Me 
107, 22 Am.D. 223. 

62 C.JT. p 674 note 12. 

48. Minn,—^Pinney v. Jorg-enson, 6 
N.W. 376, 27 Minn. 26. 

62 C.J. p 674 note 13. 

49. La.—Simms v. Hardin, 4 La.A., 
Orleans, 103. 

62 C.J. p 674 note 14. 

50. Cal.—Green v. Barney, 36 P. 
1026, 4 Cal.Unrep.Cas. 666 ~^Smith 
V. Central & Pacitlc Improvement 
Corporation, 187 P. 456, 45 Cal.App. 
384. 

61. N.H.—^Perkins v. Public Service 
Co. of N, H., 45 A.2d 210, 93 N.H. 
459. 

62. N.T.—Stoddard v. Winter Keal^ 
ties, 179 N.Y.S, 741, 

62 C.J. n 677 note 62. 


53. Ill.—Thompson v. Crains, 128 
N.B. 608, 294 Ill. 270, 12 A.L.R. 
931, 

62 C.J. p 677 note 63. 

54. Ill.—Thompson v. Crains, supra. 
62 C.J. p 677 note 54. 

55- N.T.—People v. Edwards, 10 N. 

T.S. 336, 66 Hun 377. 

56. Mo.—Bahrenburg v. Conrad 
Schopp Fruit Co., 107 S.W. 440, 128 
Mo.App. 626. 

67. Ga.—Sampson v. McRae^ 116 S. 
B, 651, 29 Ga.App. 690. 

68 . Ind.—McFarland v. Christoff, 92 
N.B.2d 565, 120 Ind.App. 416, re¬ 
hearing denied 92 N,E.2d 867, 120 
Ind.App, 416. 

62 C.J. p 678 note 66. 

59. Del.—^Delaware Motor Sales Co. 
V. Wright, 152 A. 809, 4 W.W.Harr. 
876. 

62 C.J. p 678 note 66, 

Tender by stranger to contract see 
Contracts Q 485. 

60., Me.—V. Brunswig 

School Dist. No, 4, 11, Me. 188. 

62 O.J. p 678 TOte 67. , . J 


61. La.—Prieur v. Depouilly, 8 La. 
Ann. 399. 

Or.—^Backus v. West, 205 P. 633, 104 
Or. 129. 

Effect of payment by subtenant see 
Landlord and Tenant S 634. 

62. Iowa.—^Wyllie v. Matthews, 14 
, N.W. 232, 60 Iowa 187. 

63. Mich.—Keystone Lumber, etc., 
Mfg. Co. V. Jenklnson. 37 N.W. 198, 
69 Mich. 220. 

Tender by one or more of several 
agents see Agency § 122. 

64. Ga.—Turner v. Williams, 116 

S.E. 663, 29 Ga.App. 751—^Arnold 
V. Empire Mut, Annuity, etc,, Ins. 
Co., 60 S.B. 470, 8 Ga.App. 685. 

66. Fa.—^Brown v. Dysinger, 1 

Ra'^le 408. 

68h Ind.—^Haskell & Barker Car Co. 
V. Logerm^n, 123 N.B. 818, 71 Ipd. 
App. 69. 

62 C.J. p 678 note 73. 

67^ Ga.—McDougald v. Dougherty, 

11, Ga, 570. 

63 g.J. p 679 note 74, ' 

Minn.—^Bell v. Mendenhall^ 73 

, 1086 ^ %x i ^ i 
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behalf it ik made,^^ or have an opportunity of know¬ 
ing the authority by which it is madeJ® 

g 35 , -Joint Debtor 

Tender may be made by one of two or more Joint 
debtors. 

A tender may be made by one of two or more 
joint debtors,and, in the absence of timely objec¬ 
tion, a joint tender of a gross sum by debtors bound 
severally has been held good.'^^ 

g 37 , - Ratification of Unauthorized Ten¬ 

der 

An unauthorized tender may be ratified. 

A tender by a person acting without authority 

may be ratified.'^^ 

g 38. - Objections and Waiver Thereof 

Objections to a tender made by a stranger may be 
waived. 

An objection that a tender is made by a stranger 
to the transaction may be waived,and an objec¬ 
tion that the agent making the tender did not pro¬ 
duce his authority is waived unless proof of his 
authority is called for at the time of the tender.'^S 
An objection to tender of payment of debt cannot 
be based on so-urces from which the money ten¬ 
dered comes, where the tender is made by one en¬ 
titled to make 

§ 39. To Whom Made 

A tender must be made to the person entitled to 
receive It. 


TENDER §§ 35-40 

A tender must be made to the person entitled to 
receive it or it will be held invalid.'^'^ As a general 
rule it must be made to the creditor,*^8 or to one ei¬ 
ther actuallyor apparently^0 authorized to receive 
tender. Where the interest of the creditor has 
been transferred, the tender, as a general rule, must 
be made to the transferee,^^ provided the debtor 
has notice of the transfer.^^ If an assignee refuses 
a tender, and it is within the power of the assignor 
to perform, it has been held that a tender should 
be made to the latter.83 Money due the estate of 
a deceased person may be tendered to the personal 
representative,^^ provided he has qualified.^^ 

§ 40. - Agent or Servant 

A tender to an agent authorized to receive payment 
is equivalent to a tender to the principal. 

A tender to an agent authorized to receive pay¬ 
ment has the same effect as a tender to the prin- 
cipal,36 although the debtor believes the agent to 
be the real party in interest.37 The general rule 
is that a tender to a clerk in a store, of the amount 
due for goods purchased at such store, is equivalent 
to a tender to the proprietor,®^ but a tender to a 
mere servant without actual or apparent author¬ 
ity to receive the money is insufficient,®® notwith¬ 
standing the creditor is at the time absent from 
the state.®® It has been held that a tender may 
be made to a bookkeeper at the creditor’s place of 
business,®^ but, where the statute requires the 
tender to be made to the creditor himself, or at 
his actual or chosen domicile, a tender to the cred¬ 
itor’s bookkeeper at the debtor’s own office has been 
held insufficient.®^ 


69. Cal.—Mahler v. Newbaur, 32 
Cal. 168, 91 Am.D. 671. 

70. Iowa.—St. George’s Soc. v. Saw¬ 
yer, 214 N.W. 877, 204 Iowa 103. 

71. La.—^Winter v. Atkinson, 28 Leu 
Ann. 650, 

72. Conn.—Hall v. Norwalk Fire 
Ins. Co.. 17 A. 356, 57 Conn. 105. 

73. XJ.S.—Porderer v. Schmidt, Alas¬ 
ka, 154 P. 475, U C.C.A. 426, 12 
Ann,Cas. 80. 

Me.—^Kincaid V. Brunswick SchobJ 
Dist. No. 4, 11 Me. 188. 

IRatldoation generalist’Agewcy ^5 
34-67. ; ? ’ 

74. Okl.—^Rupard v,^ Re^s; 220 P. 

89a» 94 Okl, 49. 5 

75- Ala.—Lampley in. Weed, -27 Ala. 
621^-Cbuthwayi v.* Beirghai^ 26 
Ala. 393. ^ i * 

76. Wyo.—L^sen, Sjogren. ^26 

P.2d lir; 67 wyo. 4^7. 

77. Ind-^—McParialtid v. Clur^eitpfCl §2 
NJB,2d. 555^, 120 Jnd^App, 416^ re- 

seaj.a—37 \ 


Ind.App. 416—Sofnas v. John Han¬ 
cock Mut Life Ins. Co., 21 N.E.2d 
425, 107 Ind.App. 639. 

62 C.J. p 679 note 86. 

78. La.—^Bnede v. Babst, 59 So. 106, 
131 La. 159. 

62 C.J. p 679 note 86. 

79. Ala,—Birmingham Paint & Roof¬ 
ing Co. V, Crampton, 39 So. 1020. 

62 C.J. p 679 note 88. 

Deposit in bank as constituting ten¬ 
der see supra § 19. 

Tender to; 

Agent, attorney, or serv^b^ 
fra § 40 . 

Person designated in contract see 
Contracts | 486.. 

80- N^T—Hale v/Patton,. 60, N.Y. 

233 ^ 19 Ajn.^Et. 163. m , 

81. Tex,—Thomas v. Derrick," 

App., 207 SW. UO, ^ . 

62 CvJ. p 67'9 note. 90. ‘ ' 

^ Arkl—^Dorman B'arms Qoij vL 
IStewart, 247 S W. >77% jl^7 Ark.> 194s. 
62 C.J. note 91. ^ ‘ 

83^ li'Sw's—Hustan McAndreiy^ 23 



N.T.Super. 130, aflarmed in 44 N.T. 
72. 

84. Mass.—^Parker v. Lincoln, 12 
Mass. 16. 

85- N.J.—Todd’s Dx'rs v. Parker, 1 
N.J.Law 46. 

86- Me.—Hoyt v. Byrnes, 11 Me. 476. 
62 C.J. p 680 note 96. 

87. Wls.—Conrad v. Grand Grove XJ. 
A. O. D., 25 N*W. 24, 64 Wis. 258. 

88- Idaho.—^Boise Lumber Co. v. In¬ 
dependent School Dist. of Boise 
City, 214 P. 143, 36 Idaho 778. 

Me.—^Hoyt v. Byrnes, 11 Me. 476. 

89- Mich.—Thurber v. Jewett, 3 
’’ Mich. 295. 

N.Y.—Jewett V. Elarle, 63 N.Y.Super. 
349. 

^9^- Ill.—^McGuire v. Bradley, 118 Ill. 
App. 59. 

9l- Idaho.—Boise Lumber Co. v. In¬ 
dependent School Dist. of Boise 
City, 214 P. 143, 36 Idaho 778. 

99- La.—Simms v. Hardin, 4 La.A, 
OFleang, 103. 



§§ 41-45 TENDER 

§ 41. - Officer of Corporation 

A tender to an authorized corporate officer la auf- 
ficient. 

A tender to an officer of a corporation acting in 
place of its treasurer has been held to be a suffi¬ 
cient tender to the corporation,® 3 and, where the 
superintendent and general manager of a corpora¬ 
tion is the only agent with whom die debtor con¬ 
tracted, a tender is properly made to him.®* 

§ 42. -Joint Creditor 

A tender of a joint debt to one of several joint cred¬ 
itors is a tender to all. 

A tender of the joint debt to one of several joint 
creditors is a tender to all.®^ However, where ten¬ 
ants in common agree to sell their property, and 
by reason of disability the contract is not binding 
on one of them, a tender to him has been held not 
binding on the others.®® 

IV. KEEPINa 

§ 45. Necessity 

Generally, a tender of money, In order to be avail¬ 
able to the person tendering, must be kept good. 

A tender of money to be available to the party 
tendering must be kept good,® and it has been held 
that this rule applies where the debt remains after 
the tender,® although there is authority holding 
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§ 43 . - Objections and Waiver Thereof 

An objection that a tender was made to one other 
than the creditor Is waived where the tender Is ob¬ 
jected to on some other ground. 

An objection that a tender was made to one 
other than the creditor is waived where the only 
objection is that the amount tendered is not suffi¬ 
cient.®*^ A tender to the president of a corpora¬ 
tion of the amount due on an assessment on stock 
is good where made at the office of the company 
and no objection is made that the president has no 
authority to represent the company.®'® 

§ 44. Renewal 

A tender once made and refused need not be re¬ 
newed. 

Where a tender has once been made and refused, 
it is not necessary as a rule to renew such tender,®® 
and this is especially true where there is no indi¬ 
cation that such refusal has been withdrawn, and 
that a tender would be accepted.^ 

ENDER GOOD 

that the tender need not be kept good, where it 
does not discharge the debt but only defeats a par¬ 
ticular remedy.* Neglect to keep the tender good 
has been held to be an abandonment of the tender.® 
On the other hand, a tender need not be kept good, 
if the person to whom performance is due is un¬ 
able to perform on his part,® where it is clear that 
the tender will not be accepted,*^ or where a tender 


93- Ky.—Louisville R. Co. v. Wil¬ 
liams, 109 -S.W. 874. 33 Ky.L. 168. 

Tender of loan to officer of building* 
and loan association see Building 
and Loan Associations § 82. 

94. Ala.—Birmingham Paint, etc., 
Co. V. Crampton, 39 So. 1020. 

95- Minn.—Flanigan v. Seelye, 65 N 
W. 116, 53 Minn. 23. 

62 C.jr. p 680 note 9. 

96, Pa—Led with v, Reichard, 25 
PaCo. 449. 

97. Ill.—^Thompson v. Crams, 128 N. 
E. 508, 294 Ill. 270, 12 AL.R, 931. 

62 C.J. p 680 note 11. 

98- N.T.—^Mitchell v. Vermont Cop¬ 
per Min. Ca., 67 N.Y. 280. 

99. Ga.—^Parker v. Gortatowsky, 69 

S.B. 286, 129 Ga 623. 

62 C.J. p 680 note 14. 

1 . Ind.—^Doering v. Schneider, 128 
NT.E. 936, 74 Ind App. 294. 

2, Ga—^Bank of LaFayette v. Giles, 
69 S.B.2d 78, 208 Ga 674. 

Ill—Spiegel V. Provus, 47 N,E.2d 634, 
318 IU.App. 232. 

Ky.—^Automatic Equipment Co. v, 
Mohney, 174 S.W.2d 716, 296 Ky. 


451— Corpus Juris cited, in Strat¬ 
ton & Terstegge Co. v. Cnswell, 160 
S.W.2d 137, 140, 290 Ky. 64. 

N.T,—Jefferson Title & Mortgage 
Corporation v. I>empsey, 194 N.EL 
403, 266 N.T, 190—Myers v. As¬ 
sociates Discount Corp., 60 N.Y.S. 
2d 691. 

Tenn— Corpus Juris cited in Shinkle 
V. Nashville Improvement Co., 113 
S.W.2d 404, 407, 172 Tenn. 665. 
Tex.—Clanton v. Community Finance 
& Thrift Corp., Civ.App., 262 S.W. 
2d 262—Universal Credit Co. v. 
Cole, Civ.App., 146 S.W.2d 222. 

Utah.—Cole v. Cole, 122 P.2d 201, 101 
Utah 365. 

62 C.J. p 681 note 17. 

Necessity of keeping tender good as 
affecting right to: 

Costs see Costs § 77. 

Interest see Interest § 62. 

Paying money into court see infra § 
58. 

3. Ky.—Automatic Equipment Co. v. 
Mohney, 174 S.W.2d 716, 295 Ky. 
461. 

62 C.J. p 681 note 17. 

4. N.Y.—^Kortright v. Cady, 21 N.T. 
343, 78 Am.D. 145— Myera v. Asso- 
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ciates Discount Corp., 60 N.Y.S.2d 
691. 

5. Tenn.—Glover v. Louisville & N. 
R. Co., 40 SW2d 1031, 163 Tenn. 
85. 

62 C.J. p 681 note 17, 
las-titutiaiL of actioiL 

Where borrower filed action to re¬ 
cover usurious interest payments, his 
previous tender of amount owing on 
note was terminated, and did not re¬ 
lieve borrower of obligation to pay 
cost where judgment was entered in 
favor of payee.—Clanton v. Commu¬ 
nity Finance & Thrift Corp,, Tex.Civ. 
App., 262 S.W.2d 252. 

6. Minn.—Johnson v. Independent 
School Dist of Virginia, 249 N.W. 
177, 189 M:inn. 293. 

7. Cal.—^Hossom v. City of Long 
Beach, 189 P.2d 787, 83 Cal.App.2d 
745—^Bogue v. Roeth, 276 P. 1071, 
98 CaLApp. 267. 

N.M.—Carmichael v. Rice, 168 P.2d 
290, 49 N.M; 114, 169 ALR. 1072. 

Bepudia-tton. of performaaoe hy teiu 
deree 

It is not necessary to keep a tender 
good when party tot who&e benefit 
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is relied on merely defensively.* Where more is 
tendered than is actually due, it has been held 
that it is not necessary to keep the tender good as 
to the whole amount tendered.® If the tender is 
good as to amount and the creditor waives any 
objection as to the form or medium of payment, 
there is no obligation to keep the tender good.^® 

§ 46. - Tender of Specific Articles 

Generally a tender of specific articles need not be 
kept good, but, being in a position of a bailee, the ten- 
eferer must exercise ordinary prudence for the preserva¬ 
tion and protection of the chattels. 

A tender of specific articles, unlike a tender of 
money, need not be kept good,il but there is au¬ 
thority that, where affirmative relief is sought, the 
tender must be kept good.^^ Since the tenderer 
is in the position of a bailee for the creditor, as 
discussed infra § 53, he is bound, in accordance with 
the general rule of bailments, to exercise ordinary 
prudence for the preservation and protection of 
the chattels.^® He may retain possession for the 
tenderee or store the goods for him,i^ but he 
cannot abandon the property's qj- destroy itM 

§ 47. Manner 

Generally, a tender Is kept gowi If the tenderer 
keeps the money tendered in his possession or keeps 
similar funds on hand in readiness, and he may use 
the money if he continues to hold himself in readiness 
to pay. 
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In order to keep a tender good, the person mak¬ 
ing it must keep the money so that he can produce 
it,i'7 within a reasonable time, when demanded.^* 
A tender of money must be kept good in money, l® 
A tender is kept good if the tenderer keeps the 
money tendered in his possession,20 but the identical 
money tendered need not be kept, since it is suf¬ 
ficient if similar current funds are kept on hand 
in readiness.2i It has been held that the tenderer 
may use the money if he continues to hold himself 
in readiness to pay,22 but, if his readiness to pay 
at all times is impaired, using the money amounts 
to a withdrawal of the tender,23 and some cases 
seem to go even further and to hold that subsequent 
use of the funds tendered vitiates the tender irre¬ 
spective of the question of the impairment of the 
debtor*s ability to pay.24 Where a person demands 
affirmative relief based on a tender of an uncon¬ 
ditional payment of a sum of money, he cannot re¬ 
tain the money subject to his own use, but must de¬ 
vote it to the specific purpose of payment,25 and put 
it within the power of the person to whom pay¬ 
ment must be made to receive it at any time.26 

§ 48. - Deposit in Bank or Other Place for 

Safekeeping 

The tenderer need not keep the money In his actual 
possession at all times, but may deposit it in a bank. 

It is not necessary, in order to keep a tender 


the tender ha^ been made repudiates 
contract, since law does not compel 
anyone to do an idle thing—Brew¬ 
ster Co-op. Growers v. Brewster 
Orchards Corp., 150 F.2d 847, 21 

Wash.2d 288. 

8. N'.M.-“Carmichael v. Rice, 158 P, 
2d 200, 49 N.M. 114, 169 A.L.R. 
1072. 

9. Ind.—Abel v. Opel. 24 Ind. 250. 
10- iNT.T,—Myers v. Associates Dis¬ 
count Corp,, 60 N.T.S.2d 691. 

11. Ky.— Corpus Juris cited iu Auto¬ 
matic Equipment Co. v. Mohney, 
174 !S.W.2d 716, 718, 295 Ky. 461— 
Corpus Juris quoted In Stratton & 
Terstegge Co. v. Criswell, 160 S.W. 
2d 137, 140, 290 Ky. 64. 

62 C.J. p 681 note 21. 

Manner of tender of specific articles 
see supra § 33. 

Medium of tender of specific articles 
see supra § 25. 

19. Ill.—Illinois State Trust Co. v. 
Williams. 28 N.E.2d 340, 306 Ill. 
App. 241. 

Ky.—^Automatic Eauipment Co. v. 
Mohney, 174 S.W.2d 716, 296 Ky. 
461—^Louisiana Music & Radio Co. 
V. O'Nan. 26 1S.W.24 726, 233 Ky. 
306. 

13. Ga.—^Fannin v, Tfiomason, pO 
Oa. 614. 


Ky.— Corpus Juris quoted iu Stratton 
& Terstegge Co. v. Criswell, 160 
S.W.2d 137, 140, 290 Ky. 64. 

14. Ky.— Corpus Juris quoted In 

Stratton & Terstegge Co. v. Cris¬ 
well, 160 S.W.2d 137, 140. 290 Ky. 
64, 

62 C.J. p 681 note 26. 

15. Ky.— Corpus Juris quoted in 

Stratton & Terstegge Co. v. Cris- 

, well, 160 S.W.2d 137, 140, 290 Ky. 
64. 

N'.T.—Gayle v. Suydam, 24 Wend. 
271. 

16. Ky.— Corpus Juris quoted in 

Stratton & Terstegge Co. v, Ois- 
well, 160 S.W.2d 137, 140, 290 Ky. 
64. 

62 C.J. p 681 note 27. 

17. Ala,—McCalley v. Otey, 8 So. 

157, 90 Ala 302. 

62 C.J. p 681 note 28. 

18. Iowa—iSteckel v, Selix, 197 N. 
W. 918. 198 Iowa 339. 

Neb.—Security iState Bank of Wash¬ 
ington V. Waterloo Dodge No, 102, 
A. P, & A. M., 122 N.W. 992, 86 Neb. 
265. 

Effect of subsequent demand and re¬ 
fusal to pay see infra 5 49, 

19. Ill.—Aulger v. Clay, 109 Ill. 487. 
Mich,—Browning v. Crouse, 40 Mtoh. 

333, 


20. Iowa—^Lioughridge v. Iowa Life, 
etc., Assoc., 50 N.W. 668, 84 Iowa 
141. 

Wls.—Rice V. Kahn, 35 N.W. 465, 70 
Wis. 323. 

21. Ala.—^McCalley v. Otey, 8 So. 
157, 90 Ala 302. 

62 C.J. p 682 note 32. 

22. Ill.—City of Chicago v- Chicago 
City Ry. Co., 245 Ill. 473. 

62 C.J. p 682 note 33. 

23. U.-S.—Bissell v. Heyward, S.Ch 
96 US. 580, 24 L.Ed. 678. 

62 C.J. p 682 note 34. 

2(4. Mass,—Sanders v. Bryer, 25 N.E. 
86, 162 Mass. 141, 9 D.R.A, 265, 

62 C.J. p 682 note 35. 

25. N.Y.—Jefferson Title & Mort¬ 
gage Corporation v. I>empsey, 194 
N.E. 403. 266 N.T. 190—Nelson v. 
Loder, 80 N.E. 369, 132 N.Y. 288 
—In re Bond & Mortg. Guarantee 
Co., 62 N.Y.S.2d 686, 271 App.Div, 
44, appeal dismissed 72 N.E.2d 15, 
296 N.Y. 824. 

23. N.Y.—Jefferson Title & Mort¬ 
gage Corporation v. Dempsey, 194 
NE. 403, 266 N.Y. 190—^Nelson v. 
Loder, 30 N.E, 369, 132 N.Y. 288 
—^In re Bond & Mortg. Guarantee 
Co., 62 N.Y.S.2d 685, 271 App.Div. 
44, appeal dismissed 72 N.E.2d 15, 
296 N.Y. 824. 
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good, that the debtor keep the money on his per¬ 
son,or in his 'actual possession,at all times^^ 
,and in all places,^0 but he may deposit it in a banjc 
or other place for safekeeping.^! 

Some statutes expressly provide for a deposit in 
a bank, and, where the statute is applicable, a com¬ 
pliance therewith has been held necessary32 and 
Sufficients^ to preserve the tender. Statutory pro¬ 
visions requiring a deposit of money tendered have 
been held applicable only where the object and 
purpose of the tender are to extinguish the obliga- 
tion.S^ There must be a full compliance with the 
terms of the statute,S5 and the deposit must be^uti- 
conditional.se While it is not essential that the de¬ 
posit be maintained as a special deposit,S7 if the 
deposit is in a general account, the balance must, 
at all times, be adequate to pay the amount due.ss 
Unless otherwise provided by statute, such deposit 
does not place the money at the risk of the ten- 
de'ree.39 

V. ErrECT 

§ 50. In General 

Unless otherwise provided by statute, a tender does 
not operate as a satisfaction of the debt. However, It 
may be equivalent to performance or payment as to all 
things which arc incidental and accessorial to the debt. 

Under some statutes an obligation for the pay¬ 
ment of money is extinguished by a due offer of 


86 C.J.S. 

§ 49. Effect of Subsequent Demand and Re- 
f fusal to Pay 

A tenderee who has refused to accept the tender 
may by subsequent demand request the thing tendered, 
and, if the tenderer refuses, the prior tender becomes 
of no avail. 

The creditor, by refusing to accept, does not for¬ 
feit his right to the thing tendered.-^O He has the 
privilege to change his mind and accept the ten¬ 
der,4! and, if the tenderer refuses to comply with a 
subsequent request by the tenderee for the thing 
tendered, the prior tender becomes of no avail.^^ 
The rules with respect to a subsequent demand as 
avoiding a prior tender are, however, very strict,!^ 
and in order to effect this result there must be an 
actual subsequent demand^^ on the tenderer person- 
ally^s for the precise sum tendered.^® The demand 
must be at a reasonable time and place,^^ and the 
debtor is entitled to a reasonable opportunity to 

comply.^ S 

OF TENDER 

payment, if the amount is immediately deposited in 
accordance with the statute,and under such cir¬ 
cumstances the law views the sum rightfully de¬ 
posited as having been received by the obligee.^o 
In the absence of such a statute, or if there is a 
failure to comply with the statute, a tender of mon¬ 
ey does not ordinarily operate as a satisfaction of 


^7. Ill.—City of Chicago v. Chicago 
City Tty. Co., 245 Ill.App, 473. 

62 C.J. p 682 note 37. 

Deposit in bank or with t^ird per¬ 
son as payment see Payment § 4. 
Deposit in bank or with third per- 
guish debt see infra § 60. 

28. Ill.—City of Chicago v. Chicago 
City By. Co., supra, 

29. Ill,—City of Chicago v. Chicago 
City By. Co., supra. 

30^ Ill.—City of Chicago v. Chicago 
City By. Co., supra. 

31. Ill.—^Empire Fluorspar Co. v 
Knight, 65 Nr,E.2d 37, 327 IlLApp. 
626. 

62 C.J. p 682 note 41. 

32. Cal.—Valentinl v. Gobbi, 212 P. 
718, 60 Cal.App. 289. 

62 Of Jj P 44. 

3^.; jQ^al.^-’^rtnlty County Bank v. 

Haas, 91 P. 385, 161 Cal. 553. 

6_2 P^f682. npte 4^, 

34L Oad.^^—Marshall v. Hilton, 289 P. 
165v 2W Col. 631—'^uht v. Mahoney, 
187 ’43, 82'Cal.’App.2d 640. 

62 C.J. p 682 hot6 43 [a]. 

EfCect of tender as fextinguishing ob- 
• ligation'^see^in^fra i' 60 =. 


35. Cal.—Segno v. Segno, 167 P. 285, 
175 Cal. 743. 

62 C.J. p 682 note 46. 

33- Cal.—Bofflnella v. Bofflnella, 218 
P. 397, 191 Cal. 753. 

62 C.J. p 682 n^te 47. 

Necessity that tender he uncondition¬ 
al see supra 6 32. 

37. Neb.—Security State Bank of 
■Washibgton v. Waterloo Lodge No. 
102, A, P. & A. M., 122 N.W. 992, 85 
Neb. 256. 

N.Y.—^Biley v. Cheeseman, 27 N.T.S. 
453, 76 Hun 387. 

38- N.T.—^Biley v. Cheeseman, su¬ 
pra, 

39- La.—Bentop v. Boberts, 3 La. 
Ann, 243. 

40. Puerto Bico.—^Semidey v. Cen¬ 
tral Aguirre, 7 Puerto B^lco Fed. 
672. 

41. Puerto Bicp.—Semidey v. C^p- 
tral A&uirre,' supra. 

42. Ala.—^Frank v. Pickens, 69 Ala. 

369. J ■ 

62 C.J, p 683 note 53. « - 

43- ‘ Mass.—^Tbwn v. Yro’W", 24 ’Picl£ 



44. Mo.—^Berthold v. Beyburn, 37 
Mo. 686. 

45. Mass.—Town v. Trow, 24 Pick. 
168. 

Mo.—^Berthold v. Beyburn, 37 Mo. 

686 . 

46. Mo.—Mahan v. Waters, 60 Mo. 

167. 

47. Mass.—Town v. Trow, 24 Pick. 

168. 

62 C.J. p 683 note 60. 

48. NH—JStrafieord- v. Welch, 69 N. 
H. 46. 

N.J.—Sharp v. Todd, 38 N.J.Ela. 324. 

49. Cal.—^Walker v. Houston, 12 P. 
2d 216 Cal. 742, 87 A.L R. 93T 
—^Norton v. Lyon Van & Storage 
Co., 49 P.2d 311, 9 CalApp.2d 199, 
certiorari denied 56 S.Ct. 746, 298< 
TJ/S. 662, Sb ’Ii.Bd. 1387, rehearing 
dfer^ed 66 act 945, 298 tT.B. 692, 36 
LEd. 1409. 

S.D-^Weber v. Smith, 12 N.W.td 317.^ 
69 S.D. 5bk ' 

62 C.J. p 683 note 63. 

^flCect of plea of tender and payment 
into court see infra 65, 66. 

^ y. siririli. Sttiira, ’ ’ 
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the debt^^ or obligati on,and is no bar to an ac¬ 
tion thereon,as tender of payment merely termi¬ 
nates all incidents of the obligation such as interest, 
sureties^ liability, and liens.^^ However, in order 
to discharge a lien given as collateral security a 
tender of the amount of the obligation must be 
duly made and in good faith.®5 Although a tender 
of payment may be equivalent to performance or 
payment on the part of the tenderer,it is merely 
equivalent to payment as to all things which are 
incidental and accessorial to the debt.®*^ 

A further effect of tender has been held to be to 
make the creditor liable for any damages suffered 
by the debtor by reason of the refusal to accept the 
tender.®^ A tender of money does not, unless ac¬ 
cepted, vest any title thereto in the person to whom 
the tender is made;®^ nor is an unaccepted tender 
such a part performance as will take a contract out 
of the statute of frauds.®^ The legal effect of a 
valid tender is to take the place of the necessity of 
proving payment of the sum tendered when such 
payment is a proper or necessary defense to the 
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action,^^ and it also has the effect when maintained 
to save the rights of the debtor or prevent accrual 
of additional liabilities.®^ A tender, however, does 
not entitle the tenderer to keep the money even 
if the tender was refused.®^ 

Where the statute permits a tender after action 
brought, as discussed supra § 16, such tender does 
not bar the further prosecution of the action;®^ nor 
is it a defense to the action.®® A tender, which fair¬ 
ly represents the value of plaintiff’s damage, made 
after action is brought merely relieves defendant 
of any judgment above the amount of tender and 
costs accrued to the time of making the tender.®® 

Tender of rent. As in the case of tender gen¬ 
erally a tender is ordinarily equivalent to payment 
of rent,®'^ but this is not true where a condition 
of the rental contract is that payment must be made 
in advance on a specified date, and tender is not 
made in time.®® A tender of rent, however, does 
not of itself constitute a payment or discharge of 
the debt,®^ although, where the tender is kept good 


61. Ind.—McFarland v. Christoff, 92 
NE.2d 655, 120 Ind App. 416, re¬ 
hearing denied 92 N.E.2d 867, 120 
Ind.App. 416. 

Mont—^Mahoney v. Lester, 168 P.2d 
339, 118 Mont. 651—^Paulich v. Re¬ 
public Coal Co., 33 P.2d 614, 97 
Mont. 224. 

N.Y.—Radm v. Harper, 82 ]Sr.T.S.2d 

121 . 

Okl—Liberty Nat. Bank of Weather¬ 
ford V. Semkoff, 84 P,2d 438, 184 
Okl. 18. 

Tex —Corpus Juris dted iu Harris v. 
Ware, Civ.App., 93 S.W.2d 698, 600, 
error dismissed. 

Wis—.laiiio.s Talcott, Inc,, v. Cohen, 
275 N.W. 906. 226 Wis. 418, 113 A. 
L.R. 806. 

62 C.J. p 683 note 64. 


The strict rules of tender depend 
upon the. theory that when a debtor 
puts it in the immediate power of the 
creditor to receive legal tender monk¬ 
ey sufficient to pay the whole debt,, 
the debt Is extinguished whether the 
creditor accepts.or refuses the ten¬ 
der, and if less than the amount due 
IS offered and accepted, the debt is 
extinguished.—^Pe-rfclns v. Publio 
Service Co. of N; BC, 4S A.2d 210, 9^ 
N.H. 469. ’ 


52, Cal.—Walk-er y. Houston, 12 P^2d 
952, 215 Cal. .742v 87.tA.UR. 937. 

Ga.—-Ilalton Textile Corp. v.‘ Cooperr 
60 'SE,2d 629,’8.2 Ga-App. 232.<, 

Ind.—McPaarland v^ ChrlstofC,? 92 N,E.' 
,2id 665,. 1^ Lp.d.A-PP* reljteariiig' 
d^ied 92 86^7^,120!, iud.APP, 


416.. 
7S 


-Tn 


U 

-'■reen^vu^j, ^4 

f AH* A * * 


N.Y.S.2d 983, 172 


53. U.S.—Holyoke Water Power Co. 
V. American Writing Paper Co., B. 
C.Mass., 9 F.Supp 451. 

Okl.—Liberty Nat. Bank of Weather¬ 
ford V. Semkoff, 84 P.2d 438, 184 
Okl. 18. 

62 C.J. p 684 note 65, 

54. Cal.—Walker y. Houston, 12 P. 
2d 962, 21'6 Cal. 742, 87 AL.R. 937. 

Ind—McFarland v. Christoff, 92 N. 
E 2d 666, 120 Ind.App. 416, rehear¬ 
ing denied 92 N.B.2d 867, 120 Ind. 
App. 416. 

N.Y.—Kortright v. Cady, 21 N.Y. 343, 
78 Am.B. 145—^In re Greenbaum, 
14 N,T.S.2d 983, 172 Misc. 1034. 

55. Cal,—fiondel v. Arnold, 39 P.2d 
793, 2 Cal.2d 87. 

56. Ga^—^Anderson v. Barron, 69 S. 
E2d 874, 208 Ga. 786—Arnold v. 
Selman, 62 'S.E.2d 915, 83 Ga.App. 
146—Fidelity Trust Co. y. Price, 36 
SE.2d 846, 73 Ga.App. 429—Life & 
Cas. Co. of Tennessee v. Jordan, 26 
'S.E.2d 103, 69 Ga.App. 287. 


stitute earnest or part payment 
see Frauds, Statute of § 165. 

61. Arlz.—Pleasant v. Arizona Stor¬ 
age & Distributing Co., 267 P. 794, 
34 Ariz. 68. 

62. Ind.—^McFarland v. Christoff, 92 
N.E.2d 655, 120 Ind App, 416, re¬ 
hearing denied 92 N.B.2d 867, 120 
Ind App. 416. 

62 C.J. p 684 note 67. 

Tender held sufficient for debtor's 
protection 

Where tender is made at bank 
where note is payable it operates as 
a sufficient tender though note is not 
then at the bank.—^McFarland y. 
Christoff, supra. 

63. U.S.—^Norwood Lumber Corp. v, 
McKean, aC.A.Pa, 153 F.2d 753. 

64. Mich,—Snyder V. Quaitoh, 10 N. 
W. 204, 47 Mich: 211. 

62 C.J. p 684 note 74. 

65. U S.—Bendix Aviation Corp, v. 
Gle.^s. D.C.Pa,, 81 F-'Supp. 646. 


57- Ind.—McFarland v, Christoff, 92 
N.E.2d 665, 120 Ind.App. 416; 
hearing denied 92 ,N.11M 867^ '12% 
Ind.App. 416. * 

N.Y.—In ra Greenbaum,. 14 N.Y.S.2d 
983, 172 Itasc,’ ltf34-r-In re 
‘49 N.T S.3<i 713. 

68. N.T.—Nattonssl BanJc of .Bochea- 
, ter V. Erton-Halnea Realty Go.., 209 
j N.T.S. 522, 213 App.Ddv. 54.' 

» ' ‘ n f' j , ' 

59^ m,—ChK^o V, Chicago City Ry. 

, ,0o.. 246 tu.ip^. 4TS. ' . 

^2 C.jr. p 684 note 71. ' ' ' _ _ 

fO. Iowa—Ormsby ,v, G^pahan^ 9|^ 'Nt, 

. ..,riN 

pajTnent to 


66. La.—Huddleston v. Knotts, APP.> 
f So.2d 227. 

67. ,Ga.—Cunningham v, Moore, 5 S. 

B.2A7,1^ %0 850. 

68. Ga—^Haynie v. Murray, 89 S.E, 
2d 567, 74 Ga ApP'^ 253—Cunning¬ 
ham V. Moore, 5 S.E.2d 71, 60 Ga 

.. App, 850. 

69^ N.Y.—Cinemas Francais, Inc. v. 

p:iggans, 116 N.Y.S.2d 60. 

86 p 390 note 66. 

Tender of rent as; 

Affecting: 

, Attachment ^iiroceedings see 
Landlord and Tenant § 595. 
Distress proceedings see Land- 
, lord and Tenant I 678. 
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by a deposit with an officer of the court, it may 
have the effect of payment, as discussed infra § 65. 
A tender of rent, however, will discharg-e a lien 
of a chattel mortgage securing payment of rent and 
defeat the landlord’s right to foreclose, even though 
tender is not thereafter kept good.'^<^ Refusal of 
a landlord to accept rent when timely tendered 
waives the landlord’s right to declare a forfeiture 
for failure to pay rent so that the landlord may not 
thereafter declare a forfeiture until a new breach 
occurs.*^^ 

In a summary ejectment proceeding for nonpay¬ 
ment of rent, where the tenant at the hearing ten¬ 
ders rent in arrears but the landlord refuses to ac¬ 
cept rent and dismisses suit and the tenant there¬ 
after remains in possession but makes no further 
rental payments, even if the tender stayed the 
summary proceedings, it does not affect the obliga¬ 
tion of the tenant to pay further rent as it accrues 
and cannot constitute a defense in a subsequent 
ejectment suit .'^2 

§ 51. As Admission of Liability 

An unqualified tender is in the nature of a Judicial 
admission of an amount due equal to the sum tendered, 
and to the extent of the amount admitted to be due 


dispenses with proof that otherwise would be necessary 
to enable the plaintiff to recover on the obligation sued 
on. 

A tender is ordinarily an admission of an amount 
due equal to the sum tendered,even though the 
tender is insufficient in form,*^^ or is made in a 
case where a valid legal tender cannot be made,^^ 
as where the claim is for unliquidated damages.'^® 
Tender dispenses with proof of everything that 
would otherwise be necessary to enable plaintiff to 
recover on the obligation or cause of action sued on 
to the extent of the sum admitted to be due,'^'^ since 
a person voluntarily tendering what he says is the 
correct amount of damages thereby admits the lia¬ 
bility on which the damages are predicated;*^8 
in a tort action, for unliquidated damages a tender 
made by defendant, and refused by plaintiff, has no 
evidentiary value as to the amount of damages.'^^ 
However, where a tender is not made as an ac¬ 
knowledgment of a cause of action or for the pur¬ 
pose of satisfying a cause of action, but is made 
for the purpose of sustaining plaintiff’s cause of 
action, it cannot be considered as a conclusive or 
unequivocal admission for any purpose.^^^ 

A tender is not an admission of liability beyond 
the amount tendered;*^ nor does it necessarily ad- 


Tender of rent sis:—Cont’d 
Affecting:—Gont'd 

Forfeiture for nonpayment of 
rent see Landlord and Tenant § 
110 . 

Lien for rent see Landlord and 
Tenant § 664. 

Defense in summary proceedings 
see Landlord and Tenant § 759. 

Agreement 1>etweeii landlord and 
tenant 

Where landlord and tenants had 
entered into agreement whereby 
landlord was to accept certain re¬ 
duced rent from tenants, mere ten¬ 
der of reduced rent by tenant did 
not discharge her obligation on the 
refusal of the landlord to accept It, 
but landlord was entitled to final or¬ 
der for rent in controversy involving 
efficacy of the agreement.—Cinemas 
Francais, Inc. v, Higgins, suprsu 

70. Tex.—^Harris v. Ware, Civ.App,, 
93 S.W.2d 698, error dismissed. 

71. Tex.—^Harris v. Ware, supra. 

72. Md,—^Frederick Motor Sales, Inc. 
V. Baltimore & O. R. Co., 97 A.2d 
326. 

73. tJ.S.—London Extension Mining 
Co. V. Ellis, C.C.A,Colo., 134 F.2d 
405—^Barringer v. Prudential Ins. 
Co. of America, D C.Pa., 62 F.iSupp. 
286, affirmed, C.C.A., 163 F.2d 224. 

Mo.—‘Summers v. Peoples Elevator 
Co., App., 136 S.W.2d 81—Knight v. 
Firemen’s Ins. Co. of Newark, N. 
X, 49 S.W. 2 d 682, 227 Mo.APP. 426 
—Berman v. Hoke, 61 Mo.App. 376. 


Okl.—Fisk V. Bullard, 239 P.2d 424, 
205 Okl. 502. 

Pa.— CknrptLS Jniris cited in Bergen v 
Lit Bros, 45 A.2d 373, 374, 158 Pa. 
Super. 469, affirmed 47 A.2d 671, 
354 Pa. 635. 

62 C.J. p 684 note 78. 

Effect of payment into court as ad¬ 
mission see infra § 66. 

Effect of plea of tender as admission 
see infra § 66. 

Tender in salvage suit as admission 
see Admiralty § 132. 

74. S.D.—Barnes v. Hill City Lum¬ 
ber Co., 147 N.W. 776, 34 S.D. 158. 

62 C.X p 685 note 79. 

Effect of tender as extinguishing ob¬ 
ligation see supra § 60. 

75. XJ.S.—Wm. Cameron & Co. v. 
Campbell, Ind.T., 141 F. 32, 72 C.C. 
A. 620. 

62 C.X p 686 note 80. 

76. Ill.—Gilley v. Hawkins, 48 Ill. 
308. 

A tender prior to verdict is an ad¬ 
mission of liability to the extent of 
the amount tendered.-^Bergen v. Lit 
Bros,, 45 A.2d 373, 168 Pa.SupeT. 
469, affirmed 47 A.2d 671, 364 Pa. 635. 

77. TJ.S.—^Barringer v. Prudential 
Ins, Co. of America, D.C.Pa,, 62 F. 
Supp. 286, affirmed, C.C.A., 163 F.2d 
224. 

62 C.X p 685 note 82, 

AdmlMloiL of death of iiurared 

Where net reserve on life policy 
would become due upon death of In¬ 


sured as result of riding in an air¬ 
plane, the tender of such reserve 
was an admission that insured was 
dead —Barringer v. Prudential Ins. 
Co. of America, supra. 

73. Pa.—Bergen v. Lit Bros., 45 A.2d 
373, 158 Pa.Super. 469, affirmed 47 
A.2d 671, 354 Pa, 535. 

73. Mich.^-^oveU v, Colburn, 13 N. 

W 2d 275, 308 Mich. 240. 

Tender during trial in absence of Ju¬ 
ry 

Tender made during trial in un¬ 
liquidated damage action and reject¬ 
ed amounts to no more than an offer 
ot srettleffient, and when made in ab¬ 
sence of the jury can in no way affect 
the amount of the verdict.—Covell v, 
Colburn, supra, 

80. N.T.—^Jefferson Title & Mort¬ 
gage Corporation v. Dempsey, 194 
N.E. 403, 266 N.T. 190. 

Breach of contract 
Where tenderer brings action for 
breach of contract of sale, a tender 
of the contract price is not an admis¬ 
sion that tenderer received no dam¬ 
ages from the breach or that tenderee 
owned the goods but merely an ad¬ 
mission that the sum tendered should 
be paid to acquire title thereto and 
that tenderee holds evidence of ti¬ 
tle.—^Benj. Harris & Co, v. Western 
Smelting & Refining Co., 46 N.E. 2d 
639, 381 Ill. 443. 

81. Ill.—Mulcahy y. Milford, 213 Ill. 
App. 423. 

62 C.X p 685 note 83. ' 
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mit all the alleg-ed grounds for recovery nor is 
a tender in accord and satisfaction, which is re¬ 
fused, an admission that the amount of the tender 
is due in any event as part of a larger indebtedness, 
since the whole controversy stands open as if no 
tender had been made.84 Moreover, the rule that 
a tender admits liability applies only where the ten¬ 
der is unconditional,s 5 and not to a tender made 
under protest where both the tender and the plead¬ 
ings deny liability. ^ 6 

Evidence that a tender was made under a mis¬ 
taken belief by the tenderer that the sum tendered 
was due has been held to be admissible to rebut 
the inference that a debt was thereby admitted,®*^ 
and it has been held that, if more was tendered 
than is admitted by the plea to be due, the tender 
is not conclusive as to the surplus, ^nd that, not¬ 
withstanding a tender, it may be shown that the 
debt was paid before tender made,^^ A distinction 
is made between a tender in a suit and a tender 
which has been made before trial but not relied on 
in the pleadings of the party who made it, and 
the money not brought into court, the former be¬ 
ing held an admission of liability and conclusive, 
while the latter, although held to be an admission 

of liability, is not conclusive.^ o 

§ 52. With Respect to Refusal or Acceptance 
in General 

A tender made must be accepted* or rejected within 
a reasonable time, and If accepted unconditionally It 
constitutes payment and discharges the debtor. 
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Where a tender is made, the tenderee must ac¬ 
cept or reject it as made,^t and, if he accepts, he is 
bound by all the terms of the tender, and can avoid 
it only by a return of the tender.^2 Therefore, 
when a debtor sends his creditor money as a pay¬ 
ment in full of demand, the creditor has the duty 
to accept the money for the purpose for which it 
was offered or to return it,^^ and his refusal to 
return it is an election to accept it for the purpose 
offered.^^ The creditor is not required immediate¬ 
ly to accept or refuse the tender,^^ since he must be 
allowed a reasonable time in which to consider 
whether he will be satisfied with the sum tendered.^® 
It has been held that the refusal must be absolute^7 
and unqualified.^S When, however, the offer is 
made and there is nothing in the transaction to re¬ 
quire delay, if an acceptance is not signified at once 
or within what, under the circumstances, may be 
considered a reasonable time, the other party has 
a right to treat the offer as refused.^9 

The unconditional acceptance of a tender ordi¬ 
narily constitutes payment and discharges the debt¬ 
or,^ but, in order to have this effect, the tender 
must be of the whole amount due,^ and the receipt 
of the amount tendered must be with the intent to 
keep it as owner.^ Acceptance of a tender as pay¬ 
ment must be inferred from the tenderee’s conduct 
as made manifest to the tenderer,^ and, if the ten¬ 
der is to be held for investigation, or pending the 
doing of something else, the tenderee should noti¬ 
fy the tenderer at once.5 The acceptance may be 


82. Ill.—Mulcahy v. Milford, supra. 
62 C.J. p 685 note 84. 

83. Md.—Schrelber v. Pacific Coast 
Fire Ins. Co , 75 A.2d 108, 105 Md. 
639, 20 A,L.R.2d 961. 

Miss.—Hawkins Hardware Co. v. 

Crews, 169 So. 767, 176 Miss. 434. 
Mo.—^Western Advertising: Co. v. Mid¬ 
west Laundries, APP., 61 S.W.2d 
261. 

84. Miss.—Hawkins Hardware Co. v. 
Crews, 169 iSo. 767, 176 Miss. 434. 

85. IT.S.—^Barringrer v. Prudential 
Ins. Co. of America, D.C.Pa, 62 F. 
Supp. 286, affirmed, C.C.A., 153 F. 
2d 224—Chicago, R. I. & P. Ry. Co. 
V. Chlckasha IVat. Bank, Okl., 174 
F. 923, 98 C.C.A. 636. 

Ill.—Benjamin Harris & Co. v. West¬ 
ern Stnelting: & Refining: Co., 40 NT. 
B.2d 747, 313 Ill.App. 466, affirmed 
45 N.B.2d 639, 381 Ill. 443. 

Necessity that tender be uncondition¬ 
al see supra S 32. 

86 . tJ;B.^=--Chicag:o, R. I. & P, Ry. Co. 

v: Chlckasha N?i.t, Okl.„ 174 

F. 923, 98 C.C,A. 635. ^ 

‘®enj^? ^ . Fen^^ato see, 

supra. 1 32* , w , ^ • w / i 


87. N.H.—^Ashuelot R. Co. v. Ches¬ 
hire R. R., 60 N.H. 366. 

88 . Ind,—Abel v. Opel, 24 Ind. 260. 
Tender of larg-er amount than due on 

pledgre debt as admission see Pledg:- 
es § 46. 

89. Mich.—Hill V. Carter, 69 N.W. 
413, 101 Mich. 158, 

90. Ill.—Mackey v. Kerwln, 78 N.E. 
817, 222 Ill. 371. 

62 C.J, p 685 note 90. 

91. Miss.—State ex rel. Attorney 
General v. Mize, 36 So.2d 143, 204 
Miss. 886. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 124 S.W.2d 1180, 343 
Mo. 1076. 

92. Miss.—State ex rel. Attorney 
General v. Mize, 36 So,2d 143, 204 
Miss. 886. « 

93. Colo.—Mumm v. Taylor, 213 P.2d 

836, 121 Colo. 157. "" 

94. Colo.—^Mumm v. Taylor, supra. 

95. N.Y.—Smith v. Mould, 149 N.Y. 
S. 662, 87 Misc. 199, affirmed 154 
N.Y.S. 783, 170 App Div. 930 

98. N.Y.»—(Smith V. Mould, supraL 
Tex—^Florence v. Whrren, Civ.App., 
2*3<8‘S.W*.' 226* ^ I 


97. N.J.—Shotwell v. Lennman, 1 N. 
J.Law 174. 

62 C.J. p 686 note 94. 

98. Ind.—Supreme Tent, Knig:hts of 
the Maccabees of the World v. 
Fisher, 90 N.E. 1044, 46 Ind.App. 
419. 

99. Tex.—Florence v. Warren, Civ. 
App., 293 S.W. 226. 

1. Hawaii.—^Hao v. Hutchinson Su- 
g:ar Plantation Co., 19 Hawaii 315. 

Philippine.—Juco v. Cuaycong:, 46 
Philippine 81. 

2. N.Y.—Noyes v. WyckofC, 21 N.E. 
168, 114 N.Y. 204. 

3. Mo.^—Thompson v. K6llog:g:, 23 Mo, 
281, 

Payment as depending* on Intention of 
parties see Payment S 1. 

4. Ala.—McGowin v. Cobb, 32 So 2d 
36, 249 Ala. 661—^Equitable Life 
Assur. Soc. of U. S. v. Brandt, 198 
So 696, 240 Ala. 260, 134 A.L R, 556. 

5. Ala.—^McGowin v. Cobb, 32 So.2d 
36, 249 Ala. 661—Equitable Life 
Assur. iSoc. of U. S. v. Brandt, 198 
So. 696, 240 Ala. 260, 134 A.L..R, 
656. 
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§§ 52-55 TENDER 

implied from such conduct on the part of the ten- 
deree as would in law be construed as an accept¬ 
ance, as where a tenderee with whom money has 
been left against his will refuses to surrender it.® 
A payee who retains a tender of payment without 
expressing any dissent or condition will be consid¬ 
ered after a reasonable time to have accepted the 
amount as tendered,7 and when that status once 
occurs it cannot be altered except by mutual con¬ 
sent.® If the tender is accepted, ordinarily it can¬ 
not be reclaimed by the debtor,9 but, where it ap¬ 
pears that there was a misunderstanding between 
the parties as to whether a tender by payment into 
court was conditional, it has been held that plain¬ 
tiff, having accepted it, should be required to re¬ 
turn it so that it may be made over according to the 
intent of the parties.^® 

Tender of rent. The acceptance by the land¬ 
lord of a sum tendered, if not accepted in full of 
all demands, does not prevent the landlord from 
proceeding for more.^^ 

Tender of money paid under fraudulent settle-^ 
ment, A tender of money paid under a fraudulent 
settlement if made within a reasonable time after 
discovery of the fraud, even though rejected, is as 
effectual to rescind the contract as if accepted, 


and, where the tenderee frequently rejects the ten¬ 
der, his status may not be altered by offering on 
the trial to accept it and demanding its return.!® 

§ 53. Tender of Specific Articles 

A tender of specific articles on an obligation pay¬ 
able in specific articles discharges the obligation and 
vests title to the property in the tenderee. 

A tender of specific articles on an obligation pay¬ 
able in specific articles vests title to the property 
tendered in the tenderee and discharges the tenderer 
from liability on the obligation,!^ The tenderer, 
if the tender is refused, becomes the bailee of the 
tenderee,!5 and it is his duty as such to take care 
of the property,! 6 at the risk and expense of the ten- 
de]-ee_i7 Where the goods are withheld, the ten¬ 
deree may maintain replevin or trover therefor as 
he may elect.!^ It has been held that if, after ten¬ 
der and the consequent arising of the bailment 
relationship, the tenderer in breach of his duty as 
bailee allows the articles to be lost or destroyed, 
this will not affect the result that the debt is paid 
by the tenderer,!* although the rule seems to be 
otherwise where the tenderer, after the tender is 
refused, treats the property as his own and sells 


it.20 

VI. PLEADING TENDER 


§ 54. Necessity 

Generally, a litigant relying on a tender before suit 
must plead it. 

The general rule is that a litigant relying on a 
tender before suit must plead it,*! subject to certain 
qualifications, considered infra § 57, in connection 
with the discussion of the admissibility of evidence 


of tender under the general issue or general de¬ 
nial. 

§ 55. Nature of Plea 

While a plea of tender has been held to be a plea 
In bar to the action, it has also been held to be a plea 
to the merits. ^ 


6 . Mass.—^Rogrers v, Rutter, 11 Gray 
410. 

7. Ala—McGowin v. Cobb, 32 So 2d 
36, 249 Ala. 661—Equitable Life 
Assur, Soc. of U. IS. v, Brandt, 198 
So, 696, 240 Ala. 260, 134 A.L.R. 
665. 

8. Ala—^McGowin v. Cobb, 32 So.2d 
36, 243 Ala. 561—Equitable Life 
Assur. Soo. of tJJ S.'V. jBrandl:, 13^ 
So. 695, 240 Ala 260, 134 i..!L.R, 
655. 

8. N.T.—Howell v. Mills, 63 N.T. 

ZA \ 

10, K.BL-^Brown 'v. Heath, 97 A. 
744; 78 H.K. 180. . 

Effect of acceptance of tender a^ 
waiver of eolations see $upr9, § 
34. ' \ ‘ 

n. Ill!—Hi’grgins* V. Halliffslb, 46 Ill. 
173. * 


12. Ala—^Beatty v. Falmer, 71 So. 
422, 196 Ala 67. 

13. Ala—Beatty v. Palmer, supra 

14. Cal.—^Lamott v. Butler, 18 Cal. 
32. 

62 C.jr. p 686 note 6. 

Manner of tender of specific articles 
see supra § 33. 

Medium of tender of specific articles 
see supra § 25. 

Necessity of keeping tender of spe¬ 
cific articles ^ood see supra § 46. 

Place fpr tender of specific articles 
s,ec ,siupra § 18. 

^Teider of' delivery of ^opfis i?old see 
Sales § 141. ' . t 

15. 's.C.-^Wilspn V. Trexler, 30 
180, 106 S.Cl! 16. M 

62 C.J. p 686 aote 7.’ , \ ^ 

16* ^.C.—rWilson V. Tresder, 

106^ S.C^ ‘ 

17. S.C.—WilSO'ii V. -kiiiA I 

‘S84 


TexLdar of crops by teuaat 

Where the lienant makes a tender 
of the landlord's portion of the crops 
upo-n the premises, he sufterward 
hplfis the property thtis set apart and 
tendered at the risk and expense of 
the landlord.—Pordyce v. Hathorn, 67 
Mo*. 120. 

18- Conn.—Bix V. iStrong, 1 Root 56. 
62 C.J. p 686 note 10. 

18, Vt.—Gilman V. Moore, 14 Vt. 467. 

20. TeX.—Mayfield V, Cottb'n’, 21 Tex. 

. . 

21. N-T.-r-^Browninsg, 4k 

‘Chamberlain, 104 

Y. 270. ' ; ^51 . ^ ‘ . 

62 C.J. p 687 note 16. 

Iff stMs W efijoln levy *6r sale Mndei* 
’ ’ ^exeMsiii-tioi![?'*s<ie ]©xe cut ions § 168 a 
( 6 ). 

Irtght^ tn' 

Costs 3 77. - - • ^ 
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While in some cases a plea of tender has been 
held to be a plea in bar of the action ,22 in other 
jurisdictions the plea has been held bad where it 
is pleaded in bar of the action instead of in bar 
of damages beyond the sum tendered.^3 xhe plea 
has also been considered a plea to the merits.-'^ 

§ 56. Requisites and Sufficiency of Plea 

a. In general 

b. Particular allegations 

c. Demurrer; reply; motion to make 

definite 

d. Amendment 

a. In G-eneral 

A plea of tender must contain allegations of all facts 
necessary to establish a valid tender, and, where the 
form of the plea is statutory, compliance with the stat¬ 
ute is essential. 

As a general rule, in pleading tender, there must 
be allegations of all facts necessary to establish 
a valid tender.^S It must be alleged in what man¬ 
ner,‘26 or on what terms or conditions,^the alleged 
tender was made, and the circumstances of the ten¬ 
der should be pleaded with particularity. 2 6 There 
must be an allegation of actual production of the 
money,and an offer of it to the creditor ,20 or an 
excuse for its nonproduction.^^ A mere averment 
of readiness and willingness to pay is insufEcient.32 

The pleading must also allege whether the tender 
was refused ,22 or state facts from which it must 
necessarily be said that a refusal would have fol¬ 
lowed an offer to pay.34 In those jurisdictions 
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where the form of the plea is prescribed by stat¬ 
ute, a compliance with the statute is essential.25 
According to the general rule, discussed in Plead¬ 
ing § 568, where the plea of tender does not con¬ 
tain facts sufficient to constitute a defense, the de¬ 
fect is not waived by going to trial.^® 

b. Particular Allegations 

(1) In general 

(2) Medium and amount 

(3) Continuing readiness 

(4) Profert in curia or payment into 

court 

(1) In General 

The place where the tender was made, the time when 
made, and the person to whom made, must be set forth 
with particularity in the pleading. 

The place where the tender was made must be 
set out with particularity in the pleading.37 Also, 
the time when a tender was made must be alleged^S 
with definiteness,29 and, where it is essential to the 
validity of the tender that it be made before suit, 
as discussed supra § 16, the plea must allege that 
tender was made before such time.'*® So, too, the 
plea should state to who-m the tender was made.'*^ 

A waiver of an objection to a tender has been 
held not available unless such waiver is pleaded.^^ 

(2) Medium and Amount 

The precise sum offered must be alleged if the 
tender was in money; if a chattel, it must be so de¬ 
scribed as to be known, and if it was to be of a specJ- 
fied value, the value must be stated positively. 


22. Pa.—^Wheeler v. Woodward, 66 
Fa 158—Sheehan v. Rosen, 12 Pa 
Super. 298. 

23. N.Y.—^Ayres v. Pease, 12 Wend. 

393. . r 

Vt—Adajns v. Morgan, 39 Vt. 302— 
Smith V. Wilbur, 35 Vt. 133, 

62 C.J. p 684 note 69 [a]. 

24. Tenn —Tlernan v. Napier, 5 
Xerg. 410. 


25. Mo.—Corpofl qrnriJi aupted in 
Hart V. John W- ^lowan Plastering 
06., APP., 88 S.W.2d 264, 265. . 
Mont.—Thompson v. Lincoln Nat 
, Life Ins. CcK. 105 F.2d 683, 110 
Mont. 621. ' . • 

Pa.—^Franconi Auto Parts v. Andres-- 
zi, Com.Pl., 41 Luz.Leg.Reg. 61. 

^2 C.J; p 687 note 20. * 

Requisites and sufflci^cy of pleading 
of tender as^dSesf eili^ in suits to en¬ 
force mechanics* liei^ see Mechan¬ 
ics* Liens 01. ' * ' , , 

Allegalfcloxui of tender held InirafWcteiLt 
Mo.—^BIArt V. John W. Rowan Plfis- 


62 ttJ. p 


S.W.2d:, 

n<>€e"20*tb]'.. , ., , 


26. Pa—^Solomon Schwartz Building 
& Loan Assoc, v, Pedley, 12 Pa. 
List; & Co. 442. 

27. Pa—Solomon Schwartz Building 
& Loan Assoc, v. Pedley, supra. 

28. Mont.—Thompson v. Lincoln 

Nat, Life Ins Co., 106 P.2d 683, 110 
Mont. 621. 

62 C.J. p 687 note 24. 

2d. Fla—Gus’ Baths v. Lightbown, 
135 So, 300, 101 Fla 1211. 

62 C.J. p 688 note 25. 

30. Fla.—Gus* Baths v. Lightbown, 
supra 

62 C.J. p 688 note 26. 

31. Minn.—^Dickerson v. Hayes, 1 N. 
W. 834, 26 Minn. 100. 

I 62 C.J. p 688 note 27- 

132- Or.—Hartman v. Stark, JSi5 P^ 
I H17, F9 0r. 69k “ 

I 62 C.J. p 688 note 28. 

,33- W.Vi4.^^^wI<^ 

‘ IS®. 365, 62 W.Va 151. * '' 

62‘C;J. p 688 note 29. ‘ ' . ^ . 

3 ^ Ind.j—Indiana, Bond Co- v. ^^e- 
^ son,' 56 N.H. 37,24 Ind. App. | 


35. Ala.—^Derby v. Bell, 117 So. 8, 
217 Ala 529. 

62 C.J. p 688 note 33. 

36. N.X.—^Becker v. Boon, 61 N.Y. 
317. 

37. Pa—Solomon iSchwartz Building 
& Loan Assoc; v. Pedley, 12 Pa 
List. & Co. 4'42. 

62 C.J. p 688 note 36. ^ 

38. Mo.—Curptui Juris cited In 

Wheeler v, CahtwelL App., 140 B; 
W.2d 744, 747. 

62 C.J. p 688 note 37. 

38- W.Va,-^hank v. GrofC, 32 S.F. 

248, 45 W.Va 543. 

’ 62 C.J. p 688 note 38. 

40- Mo.-^-’^Cforpus Juris quoted in 
Hart V, John W. Rowan Plastering 

, Co., App., 88 B.W.2d 264, 265. 

62 C.J. p 688 note 40. 

41- ‘ H.Sf.—^Harding v. York Knitting 
; Mills, aC.Pa, 142 F. 228. 

I Mont.rr-Thompson v. Lincoln Nat. 
! Life Ins. Co., 105 P.2d 683, 110 
Mont. 621. 

: 42. Tex.—Marti v. Wooten, Civ.App.. 

217 S.W. 447. 

I 62 C.J. p 690 note 63« 
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The precise amount offered must be alleged if the 
tender was in money, and it must be alleged that 
the sum tendered was sufficients^ or was the amount 
due.ss The money tendered must be described 
sufficiently so that its nature may be determined,s® 
and if a particular kind of money was to be paid, 
the plea should show that the kind plaintiff was en¬ 
titled to receive was tendered.S7 If a note is pay¬ 
able in bank notes, there must be an allegation that 
those tendered were current.ss If an obligation 
is payable in the notes of a particular bank at par, 
it has been held sufficient to allege a tender of the 
notes without alleging that they were at par.s^ 
However, if bank notes were tendered on an obli¬ 
gation payable in good bank notes, there must be 
an averment that they were of par value.®® Where 
the tender is one authorized by statute to be made 
after action brought, there must be an averment 
of a tender of a specific amount on the debt and a 
certain amount for costs.®^ A plea failing to show 
any legal reason why accrued interest was not ten¬ 
dered has been held bad on demurrer.®^ A waiver 
of the right to insist that a tender was of too small 
an amount must be specially pleaded.®3 

Certified check. Where a party alleges tender by 
certified check he is not required to deny that the 
refusal to accept such tender was on the ground 
that it was not made in money.®^ 

Specific chattels. Where chattels are tendered, 
they must he so described that they can be dis¬ 
tinguished and known.®® If the articles were to be 
of a certain value, or a sum of money was payable 
in chattels, the value must be stated positively,®® 
and, if they were to be appraised, an appraisal ac¬ 
cording to the contract must be alleged.®'^ 


'(3) Continuing Readiness 

Where the debt remains after tender and refusal, 
a continuing readiness and willingness to pay or per¬ 
form a duty must be pleaded. 

Where the debt or duty remains after a tender 
and refusal, it is not enough for the party who 
pleads the tender, in an action to recover the debt, 
or damages for a failure to perform the duty, to 
plead the tender and refusal alone, but he must plead 
that ever since the tender he has at all times been, 
and still is, ready and willing to pay the money®® 
or perform the duty,®® but an allegation that a sum 
was “duly tendered'^ has been held sufficient to 
imply the allegation that the tender was kept good.®® 

Tender of specific articles. In pleading a tender 
of chattels, it has been held not necessary to plead 
a continuing readiness to deliver,but there is also 
authority to the contrary. 

(4) Profert in Curia or Payment into Court 

Where the debt or duty is not discharged by tender 
and refusal the litigant must plead a profert in curia, 
that is, that the money has been or is now brought into 
court to be paid. 

Where the debt or duty is not discharged by a 
tender and refusal, and the tender is made the 
ground of the cause of action or defense, the ten¬ 
derer must plead in addition to a continuing readi¬ 
ness a profert in curia, that is, that the money has 
already been brought into court or is now brought 
into court ready to be paid.®® 

c. Demurrer; Reply; Motion to Make Definite 

Advantage of a defective or insufficient plea of 
tender should be taken by demurrer, and replies may 
be made to the plea. Where the allegations are indefi- 


43- Mont.—Thompson v. Lincoln 
NTat. Life Ins. Co., 106 P.2d 683, 110 
Mont. 621. 

62 C.J. p 688 note 41, 

44. Pa.—Kennedy v. Arnold, 16 Pa. 
List. 147. 

45. Ala.—^Lamb v. Pate, 68 So. 943, 4 
AlaApp. 628. 

46* Cal.—^Magraw v. McG-lynn, 26 
Cal. 420. affirmed 8 Wall. 639, 19 L. 
Ed. 531, 

62 C.J. p 689 note 44. 

47- Cal.—^Magraw v. McGlynn, su¬ 
pra. 

48. Miss.—Bonnell v. Covington, 8 
Miss. 322, 

49. Miss.—'Smith V. Elder, 16 Miss. 
507 

50- Miss.—Smith v. Elder, supra. 
Tenn.—McNairy v. Bell, 1 Yerg. 502, 

24 AmL. 454. 

51- Iowa,—^Young v. McWaid, 10 N*. 
W. 291, 57 Iowa 101, 

62 C.J. p 689 note 5^. 


52. Ala.—Chapman v. Lee, 56 Ala 
616. 

53. Tex.—^Marti v. Wooten, Civ.App., 
217 S.W. 447. 

54. NT.T.—^Murphy v. Mahoney, 63 N*. 
Y.S.2d 912, 187 Misc. 316, affirmed 
66 N'.Y.S.2d 664, 271 App.Div. 859. 

55. Conn.—Kichols v. Whiting, 1 

Root 443. * 

62 C.J. p 689 note 53. 

56. Ky.—Johnson, v. Butler, 4 Bibb 
97. 

57. Ind.—Stockton v. Creager, 51 
Ind. 262. 

Ky.—^Bohannons v. Lewis, 3 T.B.Mon. 
376. 

58. Ky.—Corptia Jnxia cited In, Au¬ 
tomatic Equipment Co. v. Mohney, 
174 S.W.2d 716, 718, 296 Ky. 451. 

Mo.—Corpus Jtiris quoted in Hart v. 
John W. Rowan Plastering Co., 
App., 88 *S.W.2d 264, 265. 
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K C.—^Ingold V. Phoenix Assur. Co., 
62 S.E.2d 366, 230 N.C. 142, 8 A. 
LR.2d 1439. 

62 C.J. p 689 note 68. 

59. Ky.—Corpus Juris cited in Au¬ 
tomatic Equipment Co. v. Mohney, 
174 IS,W.2d 716, 718, 296 Ky. 451. 

62 C.J. p 689 note 58. 

60. N.Y.—MclSTeil v. Sun, etc., Bldg., 
etc, Co., 78 N.Y.S. 90, 76 App.Div. 
290. 

61. Ind.—Mitchell v. Merrill, 2 
Blackf. 87, 18 Am.D. 128. 

62 C.J. p 689 note 60. 

62. Tenn.—^Miller v. McClain, 10 
Yerg. 2'44. 

62 C.J. p 689 note 60 [a]. 

63. Wash.—Union Machinery & 
Supply Co. V. Thompson, 182 P, 
573, 107 Wash. 630. 

62 C.J. p 690 note 62. 

payment into court generally see In¬ 
fra §1 58-64. 
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nite OP uncertain, a motion may be made to make them 
more definite and certain. 

If a plea of tender is insufficient in that it im¬ 
ports a conditional tender,®^ or fails to state the 
time with certainty,or that defendant was al¬ 
ways ready and willing since the tender to pay 
the money,®5 or it is shown by the complaint that 
a tender was necessary and it is not pleaded,®*^ 
or is otherwise defective,®® advantage of the de¬ 
fect should be taken by demurrer. The plea of ten¬ 
der is a material averment to which plaintiff may 
in reply allege a subsequent demand and refusal.®^ 
It has been held that the plea must be met by plain¬ 
tiff by a reply, otherwise it will be admitted,^0 
although it has also been held that the absence of 
a formal traverse to a plea of tender is cured by 
verdict,Where the allegations in a plea of ten¬ 
der are indefinite and uncertain, a motion may be 
made to make them more definite and certain.72 

d. Amendment 

A plea of tender may be amended under some cir¬ 
cumstances. 

An allegation that a certain sum was tendered in 
payment of a debt may be amended to show that 
the entire sum due was tendered,'^® or where a par¬ 
ty has failed to aver a necessary tender, an amend¬ 
ment may allege facts showing a waiver of ten¬ 
der. 

§ 57. Issues, Proof, and Variance 

Where tender Is pleaded or relied on, all material 
matters properly In Issue must be proved. Generally, 
tender cannot be proved at common law under the gen¬ 
eral issue or denial, but under some statutory provi¬ 
sions tender may be proved under the general issue. 
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Where tender is pleaded or relied on, every ma¬ 
terial allegation properly in issue and necessary to 
support it must be proved.^S An answer setting out 
defendant's tender of a sum less than the amount 
claimed, and plaintiff’s replication alleging tender 
was refused because it was not the full amount de¬ 
manded, raised the issue of whether the sum of 
money due exceeded the amount of the tender.'^® 
As a general rule tender cannot, at common law, 
be proved under a general issue or denial,'^^ 
Where, however, special pleas have been abolished 
by statute or rule of court, or where the statute sub¬ 
stitutes the plea of general issue for special pleas, 
or where the statute expressly so provides, tender 
can be shown under the general issue.*^® Where 
a tender after the commencement of a suit is per¬ 
mitted by statute, as discussed supra § 16, it has 
been held that such tender is not to be pleaded, 
but should be given in evidence under the general 
issue.*^® 

Variance. There must be no material variance 
between the pleading and the proof of tender.®® 
It has been held that it is not necessary to prove a 
literal and actual compliance with all requirements 
of a legal tender.®^ Thus, the party alleging ten¬ 
der may prove his averment by showing an offer 
to pay in bank notes which were not refused be¬ 
cause of the character of the medium ;®2 or he may 
show that, when about to produce the money or 
thing to be tendered, the other party told him it 
was unnecessary,®® or that he would not accept it;®^ 
or any other act or declaration by which some of 
the formal requisites of a strict tender were dis¬ 
pensed with.®5 


64. Conn.—^Hall v. Norwalk Fire Ins. 
Co., 17 A. 366, 67 Conn. 105. 

65. Cal.—^Haile v. Smith, 45 P. 872, 
113 Cal. 666. 

66. Miss.—Lanier v. Trlgrer, 14 Miss. 
641, 46 Am,D. 293. 

N.HL—Clouffh V. Clough. 26 N.H. 24. 

67. Mass—Brickett v. Wallace, 98 
Mass. 528. 

Pa.—^Rennyson v. Reifsnyder, 11 Pa. 
Co. 167. 

68. Del.—^Delaware Motor Sales Co*. 
V. Wright, 162 A. 809. 

62 C.J. p 69'0 note 70. 

68. Ill.—City of Chicago v. Chicago 
City By. Co., 246 lU.App. 473. 

70. Miss.—^Davis v. Henry, 63 Miss. 

110 . 

*62 C.J. p 680 note 73. . 

7L Md.—Soper v. j'ones, 56 Md. 603. 


72. Wis.—^Bateman v. Johnson, 10 
Wis. 1. 

73. Wis.—Rublee r. Tibbetts, 26 
Wis. 39’9. 

74. N.C.—^Martin v. Fayetteville 
Bank, 42 IS.E. 568, 131 N.C. 121. 

75. Ky.—^M. P. Brothers Co. v. Kirk¬ 
patrick, 283 IS.W. 424, 214 Ky. 660. 

62 C.J. p 691 note 80. 

ProduotloiL of moiLey 

In order to support averment of 
“tender" of money, it is necessary 
for party to show that precise sum 
was actually produced and offered to 
him to whom it is to be paid.—Greene 
County Union Bank v. Miller, 75 S. 
W.2<1 49, 18 Tenn.Aj?p. 239. 

76. III.—Pritch V. Barnhill, 62 N.B. 
2d 129, 326 Ill.App. 612. 

77. Md.—Norfolk & W. By. Co. v. 
Langdon, 84 A. 473, 118 Md, 268. 

62 C.J. p 691 note 82. 

587 


Proof of tender under general issue 
in assumpsit see Assumpsit, Ac¬ 
tion of, § 26. 

78. Vt.—^Davis v. Nelson, 60 A. 1094, 
73 Yt. 328. 

62 C.J. p 691 note 86. 

General issue generally see Pleading 
5 143, 

79. Vt.—^Woodcock V. Clark, 18 Vt. 
333. 

80. Ind.—^Bichholtz v, Taylor, 88 
Ind. 38. 

62 C.J. p 691 note 90. 

81. N.X,—^Holmes v. Holmes, 12 
Barb. 137, affirmed 9 N.T. 625, 1 
Seld. 240. 

82. N.V.—^Holmes v. Holmes, supra. 

83. N.Y.—Holmes v. Holmes, supra. 

84. N.Y.—^Holmes v. Holmes, supra. 

85. N.T.—^Holmes v. Holmes, supra. 
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VH. PAYMENT INTO OOUET OF AMOUNT TENDERED OR ADMITTED TO BE DUE 


§ 58. Necessity 

As a general rule, bath at common law and under 
statutes, a tender must be kept good by bringing the 
money into court but the right to have the money paid 
into court may be waived by the tenderee. 

As a general rule, both at common law and under 
statutes regulating the subject of tender a tender 
must be kept good by bringing the money into 
court^® and the fact that a statute authorizes a ten¬ 
der to be made in writing does not change the 
rule.^*^ The rule has been held to apply to jus¬ 
tices’ courts in some,^^ but not other,^^ jurisdictions, 
and to other inferior courts exercising civil juris- 
diction.90 Where the statute permits a tender to 
be made in actions for the recovery of an unliqui¬ 
dated sum, it has been held that such a tender must 
be kept good.^^ 

As a general rule if a tender and refusal is made 
the basis of a proceeding, in cases where, but for 
the tender and refusal, the right to relief at the 
time of commencing the proceeding would not have 
existed, the amount tendered must be brought into 
court.^2 Where the right to relief is not dependent 
on a tender and refusal, it is not necessary to bring 
the money into court,^^ and if a sum is tendered 


which, in an action by the tenderer on the obliga¬ 
tion, is a proper set-off in behalf of the tenderee, 
the money need not be brought in.^^ A statute re¬ 
quiring a plea of tender of money to be accom¬ 
panied by payment of the money into court has been 
held inapplicable unless acceptance by the oppo¬ 
site party would put an end to the suit.^^ Where 
a tender is relied on merely defensively it is not 
necessary to keep the tender good by bringing the 
money into court,nor is it necessary to keep the 
tender good if it appears, on sufficient basis, that 
the tender is futile,^'^ or if the tenderee has put it 
out of his power to perform.^^ Ho-wever, it has 
been held that neither the repetition of the tender 
nor persistence in its refusal excuses the failure 
to pay the money into court.^^ Where the tenderer 
has no means of knowing the amount due, an aver¬ 
ment of that fact and of readiness and willingness 
to pay may be sufficient without actual payment in¬ 
to court.^ 

The payment of money into court is not an issua¬ 
ble matter, but a matter of practice.^ 

Effect of failure to pay, A plea of tender with 
profert in curia without the profert being made 


B&m XJ.g.—^Holyoke Water Power Co. 
V. American. Writing- Paper Co., D 
C.Mass., 9 P.SupD. 461. 

Ga.—Fitzgerald v. Vaughn, 7 S.E.2d 
78, 189 Ga. 707—^Davis v. Metropoli¬ 
tan Life Ins. Co., 172 S.B. 467, 48 
Ga.App. 179. 

Ill.—Cottrell V. Gerson, 20 N.E 2d 74, 
371 Ill. 174—^Board of Trustees of 
Township 16, Range 14, rhjuglas 
County V. Indemnity Ins. Co. of 
Korth America., 280 Ill.App. 86. 
Ind.—Sofnas w. John Hancock Mut. 
Life Ins. Co., 21 K.E,2d 425, 107 
Ind.App. 639. 

NTeb.—James v. Hogan, 47 Nr.W.2d 
847, 154 NTeb 306, modified on other 
grounds 48 H.W.2d 766, 164 Neb. 
640. 

N.C.—Ingold V. Phoenix AssUr. Co., 
62 •S.R2d 366, 230 N.C. 142, 8 A.L.. 
R.2d 1439. 

Or.—^Woods V. Dixon, 240 P.2d 620, 
193 Or, 681 —^Equitable Life Assur. 
Soc. of U. S. V. Boothe, 86 P.2d 960, 
160 Or. 679. 

Pa.—Heffeman v. Chester-Cambrldge 
Bank & Trust Co., Com.PL, 27 Del. 
Co. 678w 

S.C,—^Manning y, t Brandon Corpora¬ 
tion, 161 S.R 405, 163 S.C. 178. 

Tenn.—Shihkle v. Nashville Improve¬ 
ment Co., 113 S.W.2d 404, 172 Tenn. 
666 ., ^ , 

Tex.—^Universal Credit Co. v. Cole, 
Civ.Appi, MQ S.W.2d 222^H?ikTiil V, 
Ware, ClvA-pp., 93 S.W.2cL 698, 

dismissed-' ‘ ’ C . .v. ^ 


Utah.—Cole v. Cole, 122 P.2d 201, 101 
Utah 355. 

Wash.—Grifiin v. Hart, 173 P.2d 780, 
26 Wash.2d 306 

Wis.—^Stiles v. Dahlke, 36 N.W.2d 
298, 254 Wis. 149. 

62 C.J. p 691 note 99. 

Deposit in court in. suit for specific 
performance see Specific Perform¬ 
ance § 124. 

When, payment not requiired 

A tender must be “kept good” or 
paid into court if it is to extinguish 
a debt, stop Interest, prevent the re¬ 
covery of costs or in cases provided 
by Civil Practice Actr hut where a 
tender has only the efCect of extin- 
guis^img a lien, and does not dis¬ 
charge a debt, bringing the money 
to court is not required.—Cass v. 
Higenbotam, 3 IST.E. 189, lOO N-.T. 248 
—Kortright v. Cady, N.Y. 343, 78 
Am.D. 14'5—Myers v. Associates Dis¬ 
count Corp., 60 N.Y.S.2d 691. . 

87. Iowa.—Shugart v. JPattee, 37 
Iowa 422. 

62 C.J. p 692 note 3. 

88. Ill.—McDaniel v. TJptpn, 45 Ill. 
App. 161. 

62 C.J. p 692 note 6. 

89. Ala.—Jonsen v. Nabring, 50 Ala. 
392, 

62 C.J. p 692 note 5 Zb,]. 

90. ^Mass.—^Brid^ett v. Wallace, 98 
* IiCass, 628 . 

62 OJ. p 692 note 6. ^ 
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91. Ill.—Dunbar v. De Boer, 44 Ill. 
App. 615. 

92, W.Va.—Shank y. Groff, 32 S.E. 
248, 45 W.Va 543. 

62 C.J. p 692 note 9. 

93- Ill—^Davies v. Dayton, 131 NT.E. 

578, 298 III. 201. 

62 C.J. p 692 note 10. 

94. Minn.—Schwartz v. Germania L. 
Ina Co., 18 Minn. 448. 

95. Ala—^National Life & Accident 
Ins. Co. V. Edwards, 141 So. 668, 224 
Ala 698.^ 

96. N'.M.—Carmichael V. Rice, 168 
P.2d 290, 49 ISr.M. 114, 169 A.L.R. 
1072. 

97- Cal.—^Bogue v. Roeth, 276 P. 

1071, 98 CalApp. 267. 

Ill.—Cottrell V. Gerson, 20 N‘.E.2d 74, 

’ 371 Ill. i74. 

98. N.T.—^B\trher v. National Metal 
Co., 103 N.TS. 490, 118 App.Div. 
263, affirmed 86 N.E. 1124, 193 N. 
T. $22. ^ ^^ ^ ' 

99« Ala—^Derby . y \, BelJ^ 117 . So.^ 8, 
217 Ala. 629. ' ‘ 

1. T^ex.—cited ^ in 
Touhg y B^tfs, 157 S.W.2d 873, 877, 
138 Tex-1,3,®- / 

62 C.J. p 693 note 15. 

2. Me.—Gilpatrick V.*'Eabker, 19 A. 

166, 82 Me. 186. , » . 

62 0.3^. p693 ii^ote'^ ^ 
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good by the actual deposit of the money in court 
is bad,3 and the court may strike the plea from 
the files,^ or disregard it altogether,^ or the alle¬ 
gation of tender may be stricken from the answer.^ 

Waiver, Since payment into court is a require¬ 
ment in favor of plaintiff, he may waive it,^ as by 
neglecting to bring the irregularity to the attention 
of the court and taking issue on the plea of ten¬ 
der.^ It has been held, however that although 
plaintiff takes issue on the plea he may be permit¬ 
ted to withdraw his replication and move for a rule 
on defendants to pay the money into court,^ or he 
may at the trial object to the introduction of any 
evidence in support of the plea of tenderA^ There 
is no waiver of the defect of failure to pay into 
court by retaining the answer for the purpose of 
replying to the other defenses.li If the money is 
brought in before plaintiff moves for relief the ir¬ 
regularity is cured.l2 

§ 59. Amount of Payment 

tn keeping good a tender made before suit the ten¬ 
derer should pay into court the same amount as was 
tendered. 

In keeping good a tender made before suit the 
tenderer should pay into court the same amount as 
was tendered j^ut, where the tender is made 
after the action is brought the costs of the action 
already incurred must be brought into court along 
with the amount of plaintiff’s demand admitted to 
be due by the plea,^^ An insufficient tender, al¬ 
though paid into court, has been held to be of no 
effect.^5 

3. N.T.—Hennlon v. Kipp, 60 N Y.S. 

760, 22 Misc, 437, afarmed 61 IST.Y S. 

960, 30 App.Div, 288. 

62 C.J. p 693 note 18. 

ReturiL of plea 

Returning' the plea to defendant 
as a nullity and assigning the reason 
that the money had not been paid in^ 
to court has been held proper — 

Simpson v. French, 25 How.Pr., N.Y., 

464. 

4. Ill.—-Knox V. Light, 12 Ill. 86. 

5. Ill.—Knox V, Light, supra^ 

6 . Ind.—Oonwell v, daypodl, 8 
Rlac^. 124, 

7. N.Y. — Colten v. Jacques Mar(ihais, 

Inc., 61 ]Sr.Y.lS,2d 269. 

!62 C.J.^p ass note 

8 . N.Y.—Wilson V. 3>oram 17^ N.B. 

688, 110 N.Y. 101, U lSr.Y.OivJPro©. 

96. 

' .■ 

9. lU.—Knox v, 'SS. 

14)^ Iowa..—^hlujeeihan v. Flexiung, 5 

V’ ' . 

tl. &. ItT. 


TENDER §§ 58-61 

§ 60. Time of Payment 

The payment into court should generally be made 
when the tender is pleaded. 

The payment into court should generally be made 
when the tender is pleaded,^^ although it has been 
held that payment may be made at any time before 
plea as a matter of course.^'^ Some statutes reg¬ 
ulate the time when payment into court must be 
made, and compliance with the statute is sufficient.^8 

§ 61. Medium of Payment 

Payment into court generally must be In the same 
medium as that in the tender. 

Where a plea is of a tender of legal tender mon¬ 
ey, the money brought in must be a legal tender, 
but not necessarily the identical money that was 
tendered.20 Where the plea alleges a tender of mon¬ 
ey generally, the money paid into court must be mon¬ 
ey current at that time,^^ and it has been held that 
a certificate of deposit, payable either to the order 
of the clerk or to the creditor, cannot be brought 
in,except at the express request of the clerk 
of the court.23 If a bank check is tendered, the 
tender may be kept good in money, and the money, 
not the check, brought into court.^^ It is a general 
rule that ponderous specific articles which have 
been tendered need not be brought into court 
but it is otherwise where the property is not cum¬ 
brous but such as a man carries about on his per- 
son.26 Where notes, bonds, or mortgages are of¬ 
fered in satisfaction of a debt, the tender must be 
kept good, and the tender pleaded with profert in 
curia and the securities brought into court.^^ 

19. Pa.—Shelby v. Boyd, 3 Yeates 
321. 

Va.—Downman v. Lownmap, 1 Wash. 
26, 1 Va. 26. 

20. N.H.—Colby V. Stevens, 38 
191. 

62 C.J. p 694 note 38. , " 

21. Va.—Downman v. Downmsun, 1 
Wash. 26, 1 Va. 26. 

22. Ohio.—Smith v. Merchants', etp„ 
Bank. 14 Ohio Cir.Ct. 199, 8 Ohio 
Clr.Dec. 176. 

loWa,—Steckel v. Standley, 77 N. 
W. 489, 107 Iowa 694. 

^ K.Y.—wVl^ht V. John A,. Robin¬ 
son & Co., 32 N.Y.S. 463, 84 Hun 
172. 

/ I M * 

25. Fla.~-®pann v. Baltzell, 1 Fla. 
Job 46 Am.D. 346. 

<J,J, P 694 tiote 42. 

23i * I Ky.—^Harris v. Campbell, 4 Dana 

27. NF.Y.—Brooklyn Bank v. Do 
Orauw, 23 Wend. 342, 35 Am.D. 
669. 

62 C.J. p 694 note 44, 


317—Johnson v. Gillette, 39 N.T.S. 
733, 16 Misc. 431. 

12. Me.—Gilpatrick v. Ricker, 19 A. 
165, 82 Me. 185. 

13. Wis,—Corpus Juris quoted in 
Stiles V. Dahlke, 35 3Sr.W.2d 2'98, 
300, 264 Wis. 149. 

62 C.J, p 693 note 30. 

14:, Wis — Corpus juris quoted in 
Stiles V. Dahlke, 35 N,W.2d 298, 300, 
254 Wis. 149. 

62 C.J. p 693 note 31. 

15. Vt.—Oakes V. Buckman, 88 A. 
736, 87 Vt. 187. 

Wis,— Corpus Juris quoted in Stiles 
V. Dahlke, 35 NT.W.2d 298, 300, 264 
W1& 149. - . r , . . 

16. Ala—CommeroM' Ba*ra£ Y. Cren¬ 
shaw, 16 So. 741, 4.1a. 4^7^ 

«2 CJ’. p'69'4 not'i 84. ' ' , ' ‘ 

17. Mich.—City of G-rand J^pids v. 
. Krakowki» 174 

483. * , s ^ 

62'CiJ. p 694 note 34.CaL 'j a 

18. ^ Okl—Gner v. MnCdriaiek, ^227 
‘ ’ P, 400, lao Okl. 86. * 

62 C.J, p 694 note 35. ^ ^ ^ 
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§§ 62-64 TENDER 

§ 62. To Whom Payment Made 

Th« money mu*t be delivered to the clerk of the 
court or, where a statute may permit otherwise, to the 
person or depositary designated in the statute. 

The money must be delivered to the clerk of the 
court,and his custody is that of the court.^^ 
Payment to a referee®^ or to auditors^^ has been 
held insufficient. If a statute so provides, payment 
may be to the court itself,^® and. in a justice’s 
court where a tender is pleaded, the money is paid 
direct to the justice in open court.^^ If a statute 
directs that the money be deposited in 9- bank or 
With a trust company, or with a constable or other 
officer, it must be deposited with the person or de¬ 
positary desigpnated.^^ The failure of the justice 
on appeal to transmit the money deposited by plain¬ 
tiff to the clerk of the appellate court will not pre¬ 
clude recovery on the theory that the tender was 
not kept good.35 Where, through an innocent mis¬ 
take of an attorney, money tendered is paid into a 
bank instead of into court, the client may be afford¬ 
ed relief on seasonable application.^^ If money de¬ 
posited with a clerk does not become a fund in 
court, by reason of not being brought in, in sup¬ 
port of a tender, or in compliance with an order of 
the court, where such an order is necessary, the 
clerk does not receive it officially, but receives it 
merely as the agent of the depositor.^^ 

§ 63* Notice of Payment 

Where It is required by statute, notice of payment 
Into court must be given to the tendcrec in order to 
constitute a statutory tender. 


Where the statute requires notice of payment 
into court, such notice is necessary to constitute a 
statutory tender,and if notice is not given the 
plea is irregular,39 and plaintiff may regard de¬ 
fendant’s tender into court as a common-law ten- 
der.**® Plaintiff, by proceeding without objecting 
that no notice was served, waives the irregularity,^^ 
although the service of such notice is not waived 
by a failure to return, or otherwise raise the ques¬ 
tion before trial, where the answer contains other 
defenses which must be met."*^ A mere profert in 
curiam has been held not to be a notice that the 
money has been actually paid into court.^3 

§ 64. Withdrawal of Money Paid in 

a. By tenderer 

b. By tenderee 

a. By Tenderer 

The general rule is that the tenderer may not with¬ 
draw money which he has paid into court in support of 
a tender or plea of tender. 

The general rule at common law^^ and under 
some statutes^^ is that a party pays money into 
court on a tender at his peril,and the tenderer 
cannot ordinarily withdraw it. No part of the 
money will be ordered repaid to defendant what¬ 
ever may be the fate of the action,even though 
the money was paid by mistake,^^ if the tender is 
refused and the parties proceed to trial and the re¬ 
covery is for less than the amount tendered,^9 or 
if it then turns out that nothing is due and the 
verdict is for the tenderer.59 Refusal of the credi¬ 
tor to accept,51 or the death of either party, or 


28. Iowa,—^Walters-Cates v. Wilkin¬ 
son. 60 N.W. 514, 92 Iowa 129. 

62 C.J. p 694 note 46. 

28. Ala.—Currie v, Thomas, 8 Port. 
293. 

30. N.T.—^Becker v. Boon. 61 N.T. 
317. 

31. Vt.—^Wing: V. Hurlburt, 15 Vt, 
607, 40 Am.D-. 695. 

32. Kan.—Arthur v. Arthur, 17 P. 
187, 38 Kan. 691. 

33 . Mich.—Phelps v. Town, 14 Mich. 
374. 

34. Mo.—Grimth v. Jackson, 45 Mo. 
App. 165. 

62 C.J. p 694 note 53. 

35 . Ind.—Kurtz v. Cooperider, 127 K. 
E. 572. 73 Ind.App. 393. 

36. N.T.—^McL»ear v. Balmat, 186 N. 
T.S^ 180. 194 App.Div. 827, affirmed 

' 182 N-E. *888. 231 N.T. 548. motion 
granted 132 N.E. 904, 231 N.T. 599. 
®r. Neb-—Commercial Inv. Co. v. 
Peck. 73 N.W. 452, 63 Neb. 204, 68 
Ain.S.It. 598. 

62 C.J. p 694 note 54. 


33 . iq-.Y—^Wilson v. Doran, 17 N E. I 
688 , 110 N.T. 101, 16 N.T.Civ.Proc. ! 
96. 

Pa.—^Nieman v. Bethlehem Nat. 

Bank, Com.Pl., 28 North.Co. 19. 

62 C,J. p 694 note 68. 

30. N.T.—Shenden v. Smith, 2 Hill 
638. 

4a N.T.—Stadler & Stadler v. Long, 
241 NT.S. 637, 137 Misc. 512. 

41. N.T.—Wilson V. Doran, 17 N.B. 

688 , 110 N.T. 101, 15 N.T.Civ.Proc. 
96. 

62 C.J. p 694 note 61. 

4 ^. N.T,—^Wilson v. Doran, supr€i— 
Becker v. Boon, 61 N.T. 317, 

43- N.T.—Plainer v. Lehman, 26 
Hun 374. 

44. Colo,—^Weinchel v. Adamic, 242 
P.2d 219, 126 Colo. 235. 

Ind.—Lesh v, Johnston Furniture 
Co., 13 N.B.2d 708. 214 Ind. 176, 
motion denied 14 N.R2d 537, 214 
Ind. 176. 


Mo.—^Dufty V. Barnhart Store Co.,. 

App, 202 S.W.2d 520. 

62 C.J. p 695 note 67. 

45. Or.—^E. J. Struntz Planing Mill 
Co. V. Paget, 262 P, 263, 263 P. 389,. 
123 Or. 661. 

62 C.J. p 695 note 67. 

46. Miss.—Sims v. Hardin, 9'5 So. 
842. 132 Miss, 137. 

62 C.J. p 695 note 65. 

47- Mo—Sanders & Adkins v. John 
Q. Mosbarger & Son, 141 S.W. 720, 
159 Mo App. 488. 

62 C.J. p 695 note 68. 

48. Mich.—'Phelps v. Town, 14 Mich. 
374. 

62 C.J. p 69‘5 note 70. 

43. Colo.—Weinchel v. Adamic, 242 
P,2d 219, 125 Colo. 235. 

62 C. J. P 695 note 71. 

50- Colo.—^Weinchel v Adamic, su¬ 
pra. 

62 C.J. p 695 notes 72, 73. 

51. N.T.—Mann v. Gprout, 77 N E. 
1018, 186 N.T. 109, 5 L.R.A..N.S., 
561, 7 Ann.C€LS. 95. 
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the commencement of another action,^^ does not 
change the effect since the title passes by operation 
of law the same as if the tender had been accepted. 
Where the money is deposited in such a manner that 
it does not become a court fund it has been held 
that the depositor may withdraw it at any time.53 

The rule that no part of the money may be with¬ 
drawn by the tenderer has been modified in some 
jurisdictions by statutes which provide that if the 
tenderee refuses to accept the money paid into 
court and proceeds to trial he may receive no more 
than is found to be due him and the balance may 
be withdrawn by the tenderer.54 

b. By Tenderee 

Money brought into court on a plea of tender In an 
action to recover a debt may be withdrawn by the ten- 
xieree at any time. 

The general rule is that money brought into court 
on a plea of tender in an action to recover a debt 
may be withdrawn by the tenderee at any time,®^ 
and the balance, if any, recovered.^® A statute 
permitting tender after suit, and providing that ac¬ 
ceptance of a tender shall be deemed in satisfaction 


TENDER §§ 64-65 

of the cause of action, does not affect the common- 
law rule as to tenders before trial.^'^ The general 
rule is applicable although plaintiff replies that the 
tender was not made before the action,^^ or that 
the amount is insufficient.^^ 

Withdrawing the money is no ground for dis¬ 
missal of an appeal based on the ground that the 
amount paid into court and decreed to appellant 
was insufficient,nor is it ground for summary 
dismissal of a suit.®^ If the money is brought into 
court on a plea setting up a conditional tender, a 
withdrawal of the money amounts to an accept¬ 
ance of the tender as made,®^ unless the withdrawal 
is under an order of court providing that the fund 
shall not be withdrawn in full settlement of plain¬ 
tiff's claim, but shall be applied only as a credit 
thereon.®3 it is sometimes held that the tender it¬ 
self is conditional on acceptance extinguishing the 
whole demand, in which case if the money is with¬ 
drawn the balance cannot be recovered.With¬ 
drawing the money is a waiver of an objection to 
the money.®5 The court has no right to require the 
payment of costs as a condition to withdrawing the 
fund.®® 


VIII. EFFECT OF FLEA OF TEUBER OR PAYMENT INTO COURT 


§ 65. In General 

Payment Into court Is payment to the plaintiff and 
title to the money passes Immediately to the plaintiff, 
■except where the payment Is made by a party seeking 
affirmative relief and the payment is a condition 
precedent thereto. 

Where a sum of money is tendered but refused 
and is paid into court for the use of the tenderee 


such payment into court keeps the tender good.®"^ 
Except as otherwise provided by statute, payment 
into court is payment to plaintiff,®® and title to the 
money passes to him.®^ The money belongs to 
him absolutely, whatever may be the result of the 
action.7® This rule is applicable where a tender 
of unliquidated damages is authorized by statute and 


52. N.T.—Mann v. Sprout, supra. 

53. Ill.—^Hammer v. Kaufman, 39 Ill. 
87. 

54. Ind.—^Lesh v. Johnston Furni¬ 
ture Co., 13 N.K2d 708, 214 Ind. 
176, motion denied 14 N.E,2d 637, 
214 Ind. 176. 

N.Y.—Fleder v. Itkin, 60 N.E2d 753, 
29-4 N.Y. 77. 

55. Ind.—Lesh v. Johnston Furni¬ 
ture Ck>., 13 N.E2d 708, 214 Ind. 
176, motion denied 14 17.E.2d 537, 
214 Ind. 176. 

'62 C.J. p 695 note 77. 

i58. La,—Schramm v. Toye Kros. 
Yellow Cab Co., App., 169 So. 116, 
amended 170 So. 44. 

62 C.J. p 695 note 78. 

57. NT.Y.—Stadler & Stadler v. Longr, 
241 NT.Y.S. 637, 137 Misc. 512. 

58. NT.Y.—iStadler & Stadler v. Lionff, 
supra, 

58. Ill.^Bostrom V. Gibson, '111 Ill. 
App. 45L . . 


N.Y.—Murphy v. Gold, etc., Tel. Co., 
3 N.Y.S. 804. 

60. Ala.—^McCalley v. Otey, 15 So. 
946. 103 Ala. 469. 

61. Ind.—Humphrey v. Merritt, 61 
Ind. 197. 

62. Ky.—Wells v. Robb, 9 Bush 26. 
Mo.—^Haeussler v. Duross, 14 Mo.App. 

103. 

63. Tex.—^Manhattan Life Ins. Co, v. 
tStubbs, Com.App., 234 IS.W. 1099. 

64. Ala.—Gardner v. Black, 12 So. 
813, 98 Ala. 638. 

62 C.J. p 696 note 87. 

65. Ky.—Wells v. B 0 |bb, 9 Bush 26. 

66. Ill.—Kelley v. Fieldingr, 180 Ill. 
App. 705, 

67. Ind.—^Pish v. Prudential Ins. Co. 

of America, 76 67, 225 Ind. 

448. 

68. Mo.—Sanders & Adkins v. John 
Q. Mosbarger & Sons, 141 S.W. 720, 
169 IiiEo.App. 488. 

02 ax p 697 note 10. 

5^1 


Bent 

Mo.—^Humphreys Mercantile Co. v. 
Walker, 147 S.W. 615, 164 Mo.App. 
208. 

69. Colo.—^Weinchel v. Adamic, 242 
P.2d 219, 126 Colo. 236. 

Miss.—^Baker v. Building & Loan 
Ass’n of Jackson, 152 So. 288, 168 
Miss. 808. 

Tex.—^Reed v. Staley, Civ.App., 139 
S.W.2d 851—Republic Ins. Co. v. 
Highland Park Independent School 
District, Civ.App., 123 S.W.2d 784, 
error dismissed 125 S.Wt2d 270, 

' 133 Tex. 645. 

76. U.S.—^Meeks v. Taylor, C.C.A.Ga., 
138 P.2d 458, certiorari denied 64 
S.Ct. 611, 321 U.S. 773, 88 L.Ed. 
1067. 

Colo.—Welnchel v. Adamic, 242 P.2d 
219, 126 Colo. 236. 

Tex.—^Republic Ins. Co. v. Highland 
Park Independent ISchool District, 
Civ.App., 123 S.W.2d 784, error dis¬ 
missed 1'25 S.W.2d 270. 133 Tex. 
645. 

62 C.J. p 697 note 14, 
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the money is paid to the clerk of the court» under 
order of the court.'^^ The transfer is complete and 
cannot be changed without consent, or a decree in 
equity, from the moment the court takes control 
of the moneyJ2 

The effect of payment into court has been modi¬ 
fied by statute in some jurisdictions and, where 
plaintiff refuses to accept the money, title does 
not pass at once and he may have only as much 
as the court or jury find to be due him,'^^ The 
general rule whereby title passes immediately to 
the tenderee does not apply where the party mak¬ 
ing the tender is seeking affirmative relief for which 
tender of the amount due is essential as a condi¬ 
tion precedent to obtaining such relief 

Risk of lass. Under the rule whereby title to the 
money passes immediately to the tenderee it fol¬ 
lows that he must bear the risk of loss,75 unless 
the fund is deposited in such a manner that it does 
not become a court fund, in which case it is at the 
risk of the person making the deposit, and if lost, 
the loss falls on himJ® Where the payment into 
court is made as a condition precedent to affirma¬ 
tive relief so that title does not pass immediately 
to the tenderee, the risk of loss is on the party mak¬ 
ing the payment,and the fact of deposit should 
be called to the court^s attention so that appropri¬ 
ate for its safekeeping may be madeJ® 


Effect on right to interpose counterclaim, A plea 
of tender does not preclude defendant from estab¬ 
lishing a counterclaim to the amount of plaintiff's 
claim in excess of the amount tendered*^ or on a 
wholly independent cause of action.SO 

§ 66. As Admission 

A plea of tender or a ptea of tender accompanied 
by payment of the money into court is an admission of 
the plalntiff^s cause of action to the extent of the amount 
alleged to have been tendered or brought into court. 

A plea of tender®^ or a plea of tender accom¬ 
panied by payment of the money into court^s is 
an admission of plaintiff's cause of action to the 
extent of the amount alleged to have been tendered, 
or brought into court, and a payment into court 
without previous tender or plea of tender, while not 
on the same footing as a tender before suit, has 
been held to have the same effect.^^ Defendant 
cannot thereafter object to the form of the action, 
and, where tender and payment into court is of 
the difference between plaintiff’s demand and set¬ 
off, it admits the justness of plaintiff's demand 
but tender and payment into court does not ad¬ 
mit liability for more than what is tendered, 
or for all alleged grounds of recovery,^and de¬ 
fendant may interpose any consistent defense, show¬ 
ing that he is no’t liable for a greater sum.^® 
Where defendant pleads a tender in his answer 


71. X]f.Sw —In re Brof^ Coal & Min¬ 
ing C.CJLI1L, 4 F.2d 35S. 

7a. N.Y.—^Mann v. Sprout, 77 N.E. 
Itl8> 185 K.T, 109, 6 Li,R.A„N.S., 
£«1, 7 Ann.€&fi, 95. 

7:^ Ind.—Desh v. Johnston Furni¬ 
ture Co., 13 N.B.2d 708, 214 Ind. 
176, motion denied 14 N.E.2d 537, 
214 Ind. 176. 

—Fleder v. Itkin, 60 N.E.2d 753, 
294 N.Y. 77. 

74. Fla.—Palm Beach Estates v. 

Croker. 143 So. 792, 106 Fla. 617. 
Tex,—Republic Ins, Co. v. Highland 
Park Independent School District, 
Oiv.App., 123 S.W.2d 784, error dis¬ 
missed 125 S.W.2d 270, 133 Tex. 
546, 

75- N.T.-^Mawn y. Sprout, 77 N.E. 
1018, 185 109, 6 D.B,A.,N.S., 

661, 7 Ann.Cas. 96. 

62 GtX p 697 no,t% 16, 

780^ Blj-—Hammer v. Kaffiftnan, 39 Ill. 

77. FIa.(—Palm Beach Estates ^ v. 

143 'BhJ 793, 617. ' 

738. Flfiu.-;-PaTm Estates y. 

Croker, slipra, , , , ,, 

Tp.. WastL—Pa^er v. X»a 99 

P.-^1036, 51 464^ 

■ N;k,' S54.’ 

62 C.J. p 697 no-te <1 n ' Ut 


80. Iowa—Ahrens v. Fenton, 116 N. 
W. 233, 138 Iowa 559. 

62 C.J. p 697 note 19. 

81. Ga—Hadden v. Fugua 22 S.E. 
2d 377, 194 Ga 621. 

Neb.—James v. Hogan, 47 N.W.2d 
847, 154 Neb. 306, modified on other 
grounds 48 N,W.2d 756, 154 Neb. 
640. 

62 C.J. p 697 note 21* 

82- U.S.—Donnell v. Columbian Ins. 
Co., C.C.Majss., 7 F.GaaNo.3,987, ^ 
iSumn. 366. 

Ala.—^Birmingham Paint, etc., Co, v. 

Crampton, 39 tSo. 1020, 

Cal—^eid Pak Sing v. Barker, 10 P. 

2d 9^2, 122 Cal.App, 93. 

ILl^Frit<|ii V. BarrtiJb 62 .N^E.2d 
129, 326 IlLApp. 612.' 

Ind.—^Lesh v. Johnston Furniture Oo., 
1? N.B.2d 708^ 214 Ind, 176, motion 
' deniied i4‘*N.E.2dL 6l7, 2l4 Ind. 176, 
Miss ^—Baker y. Bpilding. & |uoa^» 
Ass^n of Jackson, 152 SSp.^ !^88# ^§8 
Miss, 808. 

Mo.—^Duffy y. Barnhart Store' Col, 
App., 202-S.W.2d 520. ' ’ 

Neb.—Corptui Jtixls cited fei Hol^ v, 
Hamp. 278}:^W. 480^ 483, 134 Ne)b&r- 

N.C.—Penn v. feng.‘.1^2 ^ 3!76„ ^p2 
, N.C. 174. 


—^Republic Ins. Co. v. Highlatnd 
Park Independent School District, 
Civ.App., 123 S.W.2d 784, error dis¬ 
missed 126 S.W.2d 270, 133 Tex. 
54EH-State Fair of Texas v. Seay, 
Civ.App,, 98 S.W.2d 232, error dis¬ 
missed. 

W.Va—^Ehnls y. Brawley, 41 S.E 2d 
6^0, 129 W.Va^ 621. 

62 C.J. p 697 note 22. 

83- WJasli.^Sanborn v. Dentler, 166 
A 6?* 97 Washu 149, 6 A-UR. 749. 

62 C.J. p 697 note 26. 

Deposits in court generally see De¬ 
posits in Court § 1 et seg. 

84. Ill.—Fritch. v. BarnhUh 62 NH. 
2d 129, 326 IlLApp. 512. 

Pa—Bailey v. Bucher, 6 Watts 74. 

85. Ma—Williamson v* Barley, 78 
Mo. 636. 

86. Ill.—Fritch y,; Barnhill. 6i2 N.E. 
2dJ29, 326 ni.App 512. 

62 C.J. p 698 note 29 

87. HI.—^Friich v- BamhUl, .supra 
Wyo.—^Radalj v. t|nion iSavings dfe* 

Lioa^ Ass^n, 138 P.2d 984, 5? Wyo. 
140, reh^ring denied i4X p.2d 85d, 

’ 69 Wyo. 140: 

6.2 G-X* P 698 note 30. : , 

88. III —Mulcahy v. Milford* 213 HL 

. , .V ' ■ ' tc 

lisa C.J. p 69S note SL 
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along with defenses inconsistent therewith, and 
exceptions to the inconsistencies are sustained, he 
may not by amendment change his payment into 
court to a conditional payment not admitting any 
liability.^^ 

It has been held that a plea of tender, in order 
to operate as an admission, must accord strictly 
with the demand.^® Where there are two or more 
counts set out in the declaration, without specifying 
to which count the deposit is to be applied, it is an 
admission of a liability for the sum deposited on 
some one of the counts,but it is not an admission 
of a liability on any particular count,^^ or of a 
liability on all.^^ An unconditional plea of tender 
does not prevent defendant from relying on a plea 
of res judicata to defeat a recovery in excess of 


§§ 66-67 TENDER 

the sum tendered.®^ A sum of money paid into 
court as a bond or guarantee and not in support 
of a tender does not constitute an admission.^S 

The effect of a plea of tender and payment into 
court as an admission has been modified in some 
jurisdictions by statutes which provide that, if re¬ 
fused, the payment into court is not an admission 
that the amount tendered is due, and plaintiff can 
recover no more than the court or jury find to be 
due him;^® nor is it an admission of plaintiff^s 
cause of action where the answer denies the cause 
of action.^7 However, such statutes do not alter 
the effect of admissions made aside from the plea 
of tender or payment into court and defendant will 
be bound thereby.®^ 


IX. EVIDENCE 


§ 67. Presumptions and Burden of Proof 

One alleging tender has the burden of proving at! 
the essential elements of a valid tender, and, since 
tenders are stricti juris, nothing is presumed in their 
favor. 

The burden of proving a tender rests on the per¬ 
son alleging a tender,® ^ and, since tenders are stricti 
juris, nothing is presumed in their favor.^ The 
tenderer must prove that he was able, ready, and 
willing to pay,2 and the fact that a statute authorizes 
a tender in writing does not change the rule.® If 
money was tendered, the debtor must prove that the 


amount due was tendered,^ that he had the exact 
amount or more at hand,^ and the kind of money 
tendered.® A person claiming tender has the bur¬ 
den of proving an allegation with respect to a waiv¬ 
er as to the medium of tender."^ Thus, if a check 
was tendered the tenderer must prove a waiver of 
objections to this medium of tender.® He must 
prove the time where the tender was made,® that 
the tenderee had authority to accept the tender, 
and that the tender was refused.^i He must also 
show that he has kept the tender good^® and that 
the money was brought into court.^® 


89. Tex.—^Republic Ins. Co. v. High¬ 
land Park Independent School Dis¬ 
trict, Civ App., 123 S.W.2d 784, er¬ 
ror dismissed 125 S.W.2d 276, 133 
Tex. 645. 

90. La.—Southern MUt. Ins. Co. v. 
Pike, 34 La.Ann. 825. 

91. Mass.—^Hubbard v. Knous, 7 
Cush. 555. 

92. Mass.—Hubbard v. Knous, ^u- 
pra. 

93. Mass.—^Hubbwd V. Knous, su¬ 
pra. 

94. Ga.—Hadden v. 22 S.E.2d 

377, 194 Ga. 621, 

95. Mo-TT-Duffy V. Barnhart Store ' 

COi,. Appv., 262 S-WJ^d , j 

90. Ind,—^Desh V. Job rise on Purni- 
tdi^e Ck, ^3 N.EL><1 214 Xnd. 

176, motion denied 14 K'.B 2d 637, 
214 Ind 176^ r ^ . 

N.T.—rFIedea* v..Itkin, 66, N.E.2d 753, 
294 3Sr.Y. 77. ' 

97. N.Y.—Flbder ri Itkin; suprfe. 

98. Ind.— V. ^'dhh^on Purnf^ 

tui^ Cb.; S3 NlitM 2i4 Ind. 

176, motion ^enied 14 N.E.2d ■63^7, 

86 38 


N.Y.—^Parisi Bros. v. NTardone, 117 
N.Y.&2d 766, 281 App.Div. 717, re¬ 
argument denied 119 N.Y.S.2d 230, 
281 App.Div. 846, aflarmed 115 N.B. 
2d 686, 366 N.Y, 583. 

99. Ohio.—Kfhkopf v. MaTtoni, 9 
Ohio Supp. 134, 

Tex.—Coxpos Jttxis in OomeHus 

v. 0€K)k, ‘ Civ.App., 213 S.’W.Zd 767. 
62 C J. p 668 note 37. 

1. Ind.—King v. Pinch, 66 Ind. 420. 
62 C.J. p 698 note 38. 

2, Or.- 7 -Ladd v. Mason, 16 Or. 368. 
62 C P 66^ note 39* 

If tester was made by bank xdneick 
it must be proved that the tenderer 
had sufflcienc ftinds on depoafefe to 
meet it. - - . ‘ * 

Tex.—Corpus Juris guoted in Co?yieI|- 
US V. Cook. C1V.APP., ^13 S.W^ 
,/'767, 776, , ’ ^ 

Va.— Poague v. Gii^eenlee, 22, Gratt. 
7M, 63 YeL 724. , Vi " 

:3. Or.—Dadd v. MasoUir 16' Or. 368- 

4. Mich.—Adams v; Oreig,* 86' N.'Wr 
1678.^126 Mich. 582. ‘ 

'5. (Mbun—^ns!op,j Baxih v. Hoye, 47 
: 45iMdpn, 40. , , 


6^ Mich.—Koehler v. Buhl, 64 N.W. 
157, 94 Mich. 496. 

Medium of tender see supra §§ 21—26. 

7. Ohio.—^Kinkopf v. Martoni, 9 
Ohio Supp 134. 

8. N.C.—^Roanoke R. & Dumber C6. 
V. Prfvette, 100 iS.E. 79, 178 N.C. 
70. 

Check as sufficient tended see supra § 
‘23. ^ ^ 

9. N.Y.—Braumann v. Vanderpoel, 
56 N,Y.6. 216, 26 Mise. 786. 

10* Tex.—Stevens v* Taylor, Civ. 
i App., 102 S.W. 791. ^ 

^11-r Mich:r^iA4a» y. Grelg^ 35 bDW. 

1 1078, 125 MIcto. 582. ^ : 

N.T.“-^mith V, Moi^d^ 149 N.Y.S: 552,. 

87 Misc. 199, affirmed 154 N.Y.S. 

• '783, 176 App.DiV'. 930. 

^19. Ala.—^Kinney V. Poliak, 137 So. 

' ^ 223 Ala 654. 

^62t:.J. p 698 note 49. 

13 . Ala—^Derby V. Bell, 117 So 8, 
217. Ala- 529—Commercial Fire Ins. 
Co. V. Allen, 1 So 202, 80 Ala 671. 
Necessity of bringing monpy into 
,court see ^upra § 58. 
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§ 68. -Tender erf Specific Article 

A t«Yid«r«r hat th« btirdMi of « valid tomlar 

of specifto artlctosy where sticli a tender la reiied on* 

If chattels were tendered, the tenderer must show 
that he was ready with them at the time and place 
of delivery, and that they were set apart or other¬ 
wise designated,^^ and that they were of the kind 
in which the debt was payablc.^^ If a statute re¬ 
quires goods to be inspected, surveyed, or gauged, 
a compliance with the statute must be shown.^® 

§ 69 * Adzni^Q^ility 

G«nor«t govomlng tho admissibility of ovl- 

dofico In civil actloi^ fiavo been applied in determining 
the admissibility of evidence sought to be introduced 
with respect to an Issue involving tender. 

The rules governing the relevancy, materiality, 
competence, and admissibility of evidence generally 
have been applied by the courts in determining 
the admissibility of evidence sought to be intro¬ 


duced as to the fact of tender,the waiver of a 
tender,^* the ability to perform,^* the sufficiency of 
the amount of the tender,the value of drafts ten¬ 
dered,*^ and the refusal of the tender.*^ 

§ 70. Weight and Sufficiency 

Ths party having tho burden of proving tender or 
issues involving tender must establish his case by clear 
and convincing evidence, although proof beyond a rea¬ 
sonable doubt is not required. 

The party having the burden of establishing a 
tender must prove it by clear and convincing evi¬ 
dence,but evidence beyond a reasonable doubt 
is not required.*^ In applying the general rules 
of evidence, evidence has been held sufficients^ 
or insufficient*® to establish a tender; sufficient to 
show that tender was not made in good faith;*" 
insufficient to show excuse for nontender;*® in¬ 
sufficient to show ability to perform;*® and insuffi¬ 
cient to show refusal of tender.*® 


X, TEIAL 


§71. Questions of Law and Fact 

In aocardancs with tbs rules as applied in trials in 
civil cases generally, questions of fact are to be deter¬ 
mined by the Jury and questions of law by the court. 

In accordance with the rules as applied in trials 


in civil cases generally, where the facts are in dis¬ 
pute, it is for the jury to say whether a tender was 
made,*^ or waived,** or made to the proper per¬ 
son,** or whether the sum tendered was in full sat¬ 
isfaction and received on those terms,*^ or was 


14b Iowa.—HMabol v. Toww, 14 
Iowa S34. 

Toim.—^Burns v. Welch, 8 Yergr. 117. 
X5b Ky.—Hawley v. Mason* » Dana 
82* tt 

Ml Me.—JoB^ V, Knowles, 3d Me. 
443. 

17. itX—Cbpones v. Wade, 94 A.2d 

342. 

62 C.X p 698 note 66. 

18, Utah.—^Hirsh v, Ogden Furniture 
& Carpet Co.* 16© F. 283, 48 Utah 
434. 

62 C.X p 699 note 57, 

Mb Minnw—^Finney r. Jorgrenson, 6 
N.W. 376* 27 Minn. 26. 

62 C.X p 699 note 58. 

20w S.C.—Spar&s v. Green* 67 S.EL 

239* 85 aa 1@9. 

mu Mo.—V. MaisesWe LiOan 
Idfe ms. Co.* 184 S,W. 464* 267 Mo. 
842. 

62 CJ. p 699 note 60. 

as. Ala.—Mahone v. Beeves, 11 Ala. 
845. 

62 CUT. p 699 note 61. 

23. Mich.—Walton v. Bymans* 4 N". 
W.2d S40* tm Midb. 256. 

62 <XJ. p 699 note 64. 

24, Ill.—Kemey v, Gardner* 27 HI. 

162. 

BvMenoe held siiSloieB^ io i^ow | 
tl> That a a mhn was in- i 


suffleient In amount.—Shafer v. Wil¬ 
lis* 66 F. 635, 124 Cal. 36. 

<2) That no tender was made at 
the designated time or place.—Gon- 
dei V. AmolX 39 F.2d 793. 2 Cal.2d 
I 87. 

(S) That partner made and kept 
I good a tender of his individual in¬ 
debtedness on account of royalties 
- due under mineral lease to partner¬ 
ship.—Btopire Fluorspar Co. v, 
Knight. 65 N.E.2d 37, 327 lUJtpp. 626. 

<4) That tenant had tendered rent 
by check and that defendants had re¬ 
fused such tender.—-Beebe v. JElich- 
ards* 252 P.2d 688, 115 Cal.App.2d 
589. 

25. CaJ.—Stobie v. Stobie* 253 F.2d 
765, 116 Cal.App.2d 360—Woods- 
Eknry v. Superior Court in and 

^ fbw Cliy and> C©ufla±y»*«f 
cisco, 63 F,2d 1184* 18 CalA.pp.2d 
340, 

62 C,X p 699 note 66. 

26, Fa.—Craft Engineering Co. v. 
Messa, 90 A.2d 628* 171 FaSuper. 
447. 

Tex.—Cornelius v. Cook, CivApi)., 
213 S.W.2d 767. 

62 C.X p 699 note 67. 

!l^ider xndor to suit 

In buyer's action at law based up¬ 
on rescission by seller of contract 
for sale of new airplane, evidence 
would not sustain seller's contention 

594 


that he had tendered to buyer, prior 
to institution of suit, refund of down 
payment made by buyer on purchase 
price.—James v. Hogan, 47 N.W.2d 
847, 154 Neb. 306, modified on other 
grounds, 48 N.W.2d 756, 154 Neb. 
640. 

27. Cal.—Sondel v, Arnold, 39 F.2d 
793* 2 Cal.2d 87—McCarthy v. Gri- 

1 der, 237 F. 751* 72 Cal.App. 393. 

28. U.S.—Simmons v. Swan, C.C.A 
j Mass., 11 F.2d 267, reversed on oth- 
I er groTinds 48 S.Ct. 52. 275 U.S. 113, 

I 72 KEd. 190. 

I Cal.—^Murphy v. Bridge, 229 F. 710, 
68 Cal.App. 383. 

29b Neb.—Adams v. Adams, 57 N.W. 

2d 131, 156 Neb. 540. 

I 62 CJr. p 699 note 70. 
i 30. N.T.—Sn»lrtfc •*: ‘M&wld,' 149 N.T. 
' B. 552* 87 Misc. 199, affirmed 154 
N.YjS. 783* 170 App.Biv. 930. 

31. Mich.—Nedow V. Forter, 81 N. 
W. 266, 122 Mich. 456. 

Pa—Yulaman v. Ijevy, 101 FaJSuper. 

I 71. 

32. Mass.—Schayer v. Common¬ 

wealth Loan Co.* 39 NJE.“ 1110, 163 

i Mass«' 392. 

62 CJT. p 699 note 77. 

33. N,T.—Wilson v. I>oran, 17 N.E. 
i 688, 110 N.Y, 10% 15 N.T.Civ.Proo. 

96. 

34 ;, HI.—Jenks v. Burr, 66 HI 450. 
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made to buy peace,35 and, generally, the question 
as to whether a tender was made conditionally is 
foi the jury.3^ Whether objections to the tender 
were waived,^'^ whether the tender was refused,38 
and whether it was kept good^® are also ques¬ 
tions for the jury. Where a payee holds a tender 
of payment conditionally, the question whether the 
payee acted with due diligence and within a reason¬ 
able time to notify payor of such a fact is for the 
jury to infer from the circumstances,^unless only 
one inference may be drawn.^l 

The question whether the money has been brought 
into court is for the court to determine as an act 
done in its presence and shown by the records.'*^ 
Where the facts bearing on a question of tender 
are uncontroverted, or clearly warrant but one con¬ 
clusion, the question whether a tender has been 
made is purely a question of law,and, where the 
facts show that no legal tender has been made on 
the part of plaintiff as a matter of law, it is error 
for the court not to direct a verdict at the re¬ 
quest of defendant.*^^ Where an action is tried be¬ 
fore the court without a jury, and the evidence is 
insufficient to raise the question of tender, the court 
is precluded from finding from the facts or as a 
matter of law on propositions relating to tender. 

§ 72. Instructions 

Proper instructions should he given the Jury on is¬ 
sues involving tender. 

The rules governing instructions to the jury in 
civil actions generally apply to instructions in ac¬ 
tions in which issues are raised involving tenders.^® 
The jury may be instructed as to the effect of a ten- 
der.^'^ Instructions which ignore the question of 
keeping the tender good are erroneous.^ 8 


§ 73. Verdict and Findings 

The rules governing verdicts and findings ii 
actions generally control in actions involving 
relating to tender. 

Examine Pocket Parts for later cases. 

§ 74. Judgment and Review 

a. Judgment 

b. Review 

a. Judgment 

In actions where tender is In issue, the judgmi 
be rendered will depend on the facts and circumsi 
of the particular case, an<f the general rules gov* 
judgments in civil actions. 

In applying the general rules governing 
ments in civil actions where tender is in iss 
has been held that where money has been bn 
into court on a tender, and plaintiff there 
elects to take the money tendered, the mone> 
be ordered paid over to him and a judgmen 
tered dismissing the action.^^ In such case ] 
tiff is entitled to the amount tendered with< 
judgment,5<> but he may take a judgment wh< 
is essential to his right.^^ If plaintiff takes issi 
the plea of tender and fails to prove any mo 
be due than the sum tendered and brought 
court, such tender bars the right to a judgmer 
plaintiff for the amount tendered, defendant 
entitled to a judgment and plaintiff to the sum 
in.52 Where plaintiff withdraws the money 
dered and proceeds with the action and the t( 
is found insufficient in amount, it has been hek 
he may have judgment for the excess.^^ S 
he refuse to accept the tender and prove lia 
for more than the amount tendered he may 
judgment for the balance^^ or for the whole am 


35. Vt.—ISTye V. Chase, SO Vt, 306. 

36. Tex.—Taylor v. Hemphill, Civ. 
App., 238 S.W. 986. 

37. N.Y .—-layers v. .Associates Dis¬ 
count Corp., 60 lNr.Y.S.2d 691, 

62 C.J. p 699 note 84. 

38. Gra. —Wiggins v. ISheppard, 90 S. 
E. 56, 14^ Ga. 835., 

Pa.—^Yulsman v. Levy, 101 PcLSuper. 
71. 

38. U S.—^Beiseker v. Moore, 

174 P. 368, 98 C.C.A. 272. 

Ga.—Portson v. Strickland, 99 S.EL 
147, 23 GraApp. 607., 

62 C.J. p 700 note 86. 

40-, Ala.—^Eq.iiltable Life Asaur. Soc. 
of U. S. V. Brandt, 198 So. S96„ 240 
Ala. 260^^134 A.L,R. 566.^ 


41. Ala,—^Equitable Life Assur. Soc. 
of U. S. V. Brandt, supra. 

4a. N.J.—Neldon v. Hoof, 38 A. 429, 
65 ISr.J.Bq. 608 . 

62 C.J. p 700 note 87. 

43. Ariz.—Pleasant v. Arizona Stor¬ 
age & Distributingr Co., 267 P. 794, 
34 Ariz. feS. 

62 C.J. p 700 note 88. 

44. Tex.—Wiley v. Scott, Clv.App., 
229 S.W.2d 650. 

45. Tex,—^Duvall v. Claz^ ClvApp., 
158 S.W,2d 665, error refused. 

46. HI.—Williams v. Prudential Ins. 
Co. of America,’ 271 IllApp. 632. 

47- Mich.—Zells v. StockWell, 137 K. 
W. 67. 171 Mich. 268. 
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48. Ill.—^Dunbar v. IDe Boer, 4 
App. 615. 

49. HI. — Monroe v. Chaldeck, ^ 
429. 

50. Iowa.—^Wolmerstadt v. J* 
16 ISr.W. 217, 61 Iowa 372. 

51. Iowa,—^Wolmer^tadt v. Ji 
supra, 

58. Ala,—^Jaffe Jewelry Co. v. 
worth, 55 So. 467, 1 Ala.App 

62 C.J. p 700 note 98. 

63. Ill.—Smith V. Whitham, 2 
App. 110. 

62 C.J. p 700 note 99, 

54. Ill.—^Dickinson r. Boyd, I 
App. 251. 

Me.—Call V. Lothrop, 39 Me. 
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the amount tendered being ctedhed ms m payment 
on the judgment,^^ according to the practice in 
the particular jurisdiction. Where a tender is 
invalid, and plaintitT obtains a verdict for more than 
the tender, plaintiff is entitled to judgment for the 
whole amount of the verdict.^* If the money has 
been tendered, but not paid into court, plaintiff is 
entitled to a judgment for the amount tendered;®^ 
and, in accordance with the genera! rule, when the 
issue has been found for defendant, a judgment non 
obstante veredicto is proper."^ 


b. E«mi«w 

Q«n«rml rul«* flovernfiio In civil action* «p- 

fHy to Action* involving tender. 

According to the general rules governing appeals 
in civil actions, as applied to actions involving ten¬ 
der, most errors not raised in the court below' 
canned be urged on appeal,^^ findings of fact will 
not be disturbed if they arc reasonably supported 
by the evidence/® and harmless error will be dis¬ 
regarded/^ A tender which was not pleaded in 
an action in a lower court cannot be pleaded in 
the appellate court/^ 


THUBBKB. A Latin term meaning to stretch or 
stretch out.^ 

TEOETDOSYFOYITIS. Also called '^tenosynovitis.”^ 
The term is defined to mean tenontothecitis, inflam¬ 
mation of the sheath of a tendon, tendovaginitis.3 
It is the inflammation of a synovial membrane which 
forms the protective sheath which encloses the ten¬ 
don/ and the term is sometimes used to denote the 
inflammation of both the sheath and the tendon,^ 

TEailBMEHT. It is stated in Property § 7 d (3) 
that in its original, proper, and 1^1 sense the word 
"t^ement” signifles everything, provided it is of 
a permanent nature, which may be holden, and in¬ 


cludes every species of realty, both corporeal and in¬ 
corporeal. 

However, the word "tenement” is not always used 
with this meaning, and frequently it is employed 
in a more restricted sense,® and in modem usage” 
it is applied to a house® or other building/ and 
this is sometimes referred to as being the ordinary^® 
and vulgar^ ^ acceptation of the term, and it is in 
this sense that the term is treated in the following 
paragraphs, and in this sense the word "tenement” 
is commonly used synonymously, and interchange¬ 
ably, with the expression "tenement house, a.nd 
thus the statements set out in the following para¬ 
graphs are generally equally applicable to the word 
"tenement” and the term "tenement house.'* 


SB. N.T.—retail T. Superb Iron & 
Brona* Oft.. I»1 N.Y.S. 134 App. 
IMv. «ff. 

mca.pi^ note 3. 

m, Midb.—2fells V. Stockwell, 1S7 N. 

IT. fl, Itl Mick. S«S. 
air. Conn.—Rowell T- Ross. 87 A. 355, 
§7 Conn. 157. 

C.X p 70^ note 4. 

58. Tex.—Cornelius v. Cook, Civ. 

App.. 313 S.W.3d 767. 

83 C.JT. p 761 note 6. 

SO. Conn.—^Hall v, Norwalfc Fire 
Ins. 17 A. 356, 67 Conn. 105. 
If.Y.—MiieMII r* Veraiont Copper 
Min. Cov. 67 N.T. 280. 

82 C4. p 7©1 note 3. 

0Oy Conn.—v. Norwalk Fire 
^ In®. €k>w |7 A. SSS, 57 Conn. 105. 

83 p 7®1 note 10. 

81. Mldb.—Zells V. Stock well, 137 
N.W, 67, 171 Mich. 268. 

82 OJ. p 701 note 11. 

88. Mass.—-Cfrover v. Smitb, 42 N.m 
5S8, tU Mas4 132, 53 Am.S.R. 5#6. 
62 O.X p tell mote 12. 

X. Wis.—Wisconsin Cent Co. w 
OMn;^ocfc 35‘N.W. 843, 844, 71 Wm 
88 . 

JL Cl Xfawre^ce 


Leather Co., 66 S,E.2d 683, 695, 
696, 234 N.C. 126. 

3. Stedman Mo<lD. 

GaaaaUvm oatgrlm 

The ©ausative origin of tendosyno- 
vitis Is either infection (usually ei¬ 
ther gonorrheal or tubercular) or 
trauma. Noninfectious tendosynovi- 
tis follows blows which contuse ten¬ 
dons themselves and severe strains 
which overstretch them. One type of 
noninfectious tendosynovitis is that 
type which follows long-cor^inued, 
rapidly repeated, movements which 
create almost continuous overactivity 
of certain tendons.—Henry v. A. O. 
Lawrence L*eather Co., supra. 


xm pnblie icsag* 

Ohio.—Rose v. Klx^ supra. 

8. Ark.—State v. Blumenthal, 203 
S.W. 86, 37, 133 Ark. 684, KR-A. 
191SEI 482. 

Mass.—*Sacket v. Wheaton, 17 Pick. 
103, 105. 

62 C.J. P 702 note 39. 

9, Ark.—State v. Blmnenthal, 203 
S.W. 36, 37, 133 Ark. 584. L».R.A. 
1918® 482. 

Iowa—Oskaloosa Water Co. v. Board, 
51 N.W. 18. 13, 84 Iowa 407, 6 B. 
ILA. 296. 

Mass.—Sacket v. WIteaton, 17 Pick. 
103, 105. 

62 dJ. p 702 note 4% 


4. N.C.—Henry v. A. d lawrance 
laather Co, supra 

5. N.C.—^Henry v. A. d Lawrence 
Leather GO., supra 

6^ Ark.—State v. Blumenthal, 203 
S.W. 36, 37,! 133 Ark, LtRJL 

1918® 482. 

62 d J. p 7t2r note 23. ’ ' ' 

T, N.T.—Boyd'v. Korwin, 15 N.T.a 
721-;^^usgrave v. ^SlilOrwo#d, 123 
Bhin 874# €79,^ 54 HowiPr. 338. 


Xu. mod^aam. thne* 

Ohio.—Rose v. King* 30 N.E. 267. 270| 
49 Ohio fit. 213. 15 16®. " ® 


la N.T.—Boyd V. Eerwtn, 15 N.T.S. 
721—^Musgrave V* Sherwood, 23 
Hun 674, 6f9, 54 How.Pr. 338. 
plaim and ordhxaary 
Mo.—Orchard V. Wrfght-Dalton-Bell- 
Aneshor Store Co., 125 S.W. 486, 494, 
^ 225 Mov 414| 20 AnaQaa 3?072, 

; IX. Mich.—'Mir^s f. Newbi^o-Gal- 
^ Wgly da, 140 N.W. 080, 082,* 174 
ISdUich. 635, *44 L.R.A.,N.S., ilfO. 

62 dJ. p 702 notes 2^, 40 [aj. 

I’m N.T.—BoydIS.N.V. 
[ S. 721—;v. fiherwoo"4, 23 
1 Hum 674r m; M kowJPt, ''338. 
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S6 C. J* S. 

While the word ^‘tenement” has a wide^® and ex¬ 
tensive^^ signification, and a varied meaning,^^ it also 
has a common or conventional,^^ and a well-defined 
popular,meaning; and, although it is generically 
applicable to all kinds o£ human habitations,in 
its primary and common application it suggests the 
dwellings of the poor,^^ and often in modem usage 
indicates an inferior dwelling house rented to poor 
persons.2^ 

Even though it has been said that it is possible 
for the term ^^tenement” to cover everything which 
may be occupied under a lease ,21 the word does not 
necessarily mean an entire building ,22 since a “tene¬ 
ment” may be only a part of a building ,22 and in 
modem use the word often signifi.es rooms let in 
houses,24 and, from its apparent Enslogy to tenancy 
and tenant, the word “tenement” is popularly used 
for a building, or distinct 3 >ortion of a building, par¬ 
ticularly adapted to be let for short periods at 


moderate rent.^® 

Many definitions of the word “tenement”^® and 
the term “tenement house”^^ have been given; and 
in a very general sense they are defined as meaning 
a dwelling;28 a dwelling housea dwelling in¬ 
habited by a tenant ;20 a building for habitation 
an abode; a habitation; a bome .22 

The terms are more specifically defined as mean¬ 
ing a dwelling erected for the purpose of being 
rented a building, the different rooms or parts 
of which are let for residence purposes an apart¬ 
ment in a building used by one family;25 a house 
or block of buildings divided into dwellings oc¬ 
cupied by separate families ;2 5 such part of a house 
as is separately occupied by a single family or per¬ 
son, in contradistinction from the whole house 
a community house occupied by persons of small 
means, the distinguishing characteristics of which 


X3. N.C,—State v. Rowland Lumber 
Co, 69 S.E, 58, 59, 153 N.C. 610. 

X4. Mo.—Orchard v. Wright-I>alton- 
Bell-Anchor Store Co., 125 S.W. 486, 
495, 225 Mo. 414, 20 Ann.Cas. 1072, 
15- Mich.—^Minnis v- Newbro-Gal- 
logly Co., 140 N.W. 980, 082, 174 
Mich. 635, 44 L.R.A.,N.S., 1110. 
ixn.de meaning 

Mass.—Commonwealth v. Hersey, 11 
N.B. 116, 117, 144 Mass. 297. 

16k N.T.—^Musgrave v. Sherwood, 23 
Hun 674, 679, 54 How Pr. 338. 

17. N.T.—^Kitchings v. Brown, 76 N. 
T.S. 768, 769, 37 Misc, 439. 

18. N.T.—^Batching v. Brown, 73 N,‘ 
B. 241, 243, 180 N.T. 4X4. 

62 CwJ. p 702 note 36 [a]. 

N.T.—^Altz V. Leiberson, 134 N. 
R 703, 704, 233 N.T. 16—Fleming 
V. Oppel, 296 N.T.S. 904, 907, 163 
mso, 37J. 

Commonly speaULng, tenement 
houses are the poorest class pf apart¬ 
ment houses.—^Kitchings v. Brown, 
75 N.T.S. 763, 769, 37 Misa 439-^2 
C.J. p 705 note 85 La]. 

20. N.T.—Kitchings v. Brown, 75 N. 

T.S. 768,, 769, 37 439. 

62 C.L p 7,&4 note 62. 

In ordinary use the word is re¬ 
stricted to dwellings for the poorer 
-classes in crbwded pak*ts "Of <Sltie!S.‘— 
Hitching v. BroWn. 73 N.B 2^41,^ 243, 
180 N.T. 414, 70 L.K.A. 742: - ’ 

21. COnn—^Miller v. Bentdm^ 13^A- 
678, 680, 55 Oonn. 629. 

22. Mass —Cornfflafenwealth y! !Lied 

'18^N.B. 586; 587, 1^8‘Mass,’ 8—Com¬ 
monwealth V. Godi^y, 11 Gi?ay 454, 
455. ’ , ^ r * , / w . . r : r ' 

23. Mass.'-^ommonwealtht, y.' Lfee, 
; 18 NE; .58,6., 5,87^ ,1^8 :a^s. .8— 

v/ C^'dle^y -Gray 


24- Mass.—Commonwealth v. Her¬ 
sey, 11 N.E. 116, 117, 144 Mass 297. 
62 C.J. p 703 note 48. 

25. Ohio.—Rose v. King, 30 N.E 267, 
270, 49 Ohio St. 213, 15 L.R.A. 160. 

26. Mich —^Minnis v. Newbro-Gal- 
logly Co., 140 N.W. 980, 982, 174 
Mich. 635, 44 L.R.A.,N.S., 1110. 

27. N.T.—^Kitchings v. Brown, 75 N. 
T.S. 768, 769, 37 Misc, 439. 

28- N.T.—^Kitching v. Brown, 73 N. 
R 241, 243, 180 N.T. 414, 70 L.R.A. 
742. 

62 C.J. p 702 note 31. 

Phrases | 

(1) •‘I>ominant tenement” see the 
title index to Ecusements. 

(2) ‘‘Lands, tenements, and hered¬ 
itaments” as a phrase generally in¬ 
cluding all real estate see Property § 

7 d. 

(3) “Servient tenement” see the ti¬ 
tle index to Easements. 

(4) “Tenement factory” as defined 
by the English Factory and Work¬ 
shop Act see 62 C.J. p 70*3 notes 59, 
60. 

(5) Other phrases employing the 

terms “tenement” or “tenement 
, house*^ and of which more recent ad¬ 
judications have not been found see 
^62 C.%r. P 702 notes 20—22, p 71)3 notes 
' ’60-^56, p 706 notes 97-5. * 

129. N.T.—^Boyd v. Kerwin, 1^ NT. 

I IS.. 7^1- ’t . 

.N.C.—State V.. lowland Lumber Co., 

' 69 S.R 58, 59, 153 N.C. 610.' 

180- N.T.-^Batching v. Brown, 73 N- 
I JSk 241, 243, ia®rrNT4^414^.7ii/L.B^ 
742. ^ ^ 6 f ; f. 

[81. N.C.—Stkte V. Rowland*Lumber 
I Co., 69 S.m 68, 59, 153 N.C. 610. 

^ 32; " N.y.---?:it,Qh'|D‘g' v. Brown, 73^ N 
' ’k 241, T43, 18b N.T. 414, 70 LJEI.A. 

i 


A homestead 

N.T.—^Musgrave v. Sherwood, 53 
HowPr. 311, 315. 

Okl.—Hughes v. Milby, etc., Coal, 
etc., Co, 259 P. 569. 560, 127 Okl 
30. 

33- N.C.—State v. Rowland Lumber 
Co.. 69 SR 58, 59. 153 N.C. 610. 

62 C.J. p 704 note 78. 

34. Ohio.—Hunt v. Held. 107 N.E. 
765, 767, 90 Ohio St. 280, L R.A. 
1915D 543, Ann.Cas.l9i6C 1051. 

62 C.J. p 704 note 75. 

Similarly defined 

A building, the different rooms or 
parts of which are let out for resi¬ 
dence purposes by the possessor to 
others, as distinct tenements, so that 
each tenant, as to the room or rooms 
occupied by him, would sustain to 
the common landlord the «ame rela¬ 
tion that the tenant occupying a 
whole house would to his landlord.—^ 
Lin wood Park Co. v. Van Luse% 58 
N.B. 576, 681, 63 Ohio St, 183—42 CJ. 
p 704 note 76: 

35. N.T.—^yd V. Ner^n, 15 N.T.S. 
72-1.' 

NC.—State v. Rowland Lumber Co., 

[ 69.S5E. 58i 59, 153 N.C. 610. 

|3^ NT.—^Kitchlng V. Brown, 73 N. 
i E. 241, 243, 189 N.T. 414, 70 L.RA. 

I Ohk^—^Rose V. King, ^NR 267, 270, 
W Ohio St 213. 15 L.R.A. 160. 

.37., Mass.^^^oEnmonwealth v. Clynes, 
U NR 436, 160 Mass* 71. 

62s ^J. p 703 note 49. 

sS&m^parly abated 

s A pant ,©f a house so divided and 
' separated as to be capable of being a 
distinct property or a distinct sub¬ 
ject of lease —Nicholls v. Malim, 
' C1906J 1 RB. 272, 277—62 C.J. p 703 
note 43. 
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are tBe use in eommon of certain facilities by a 
population, or by people, crowded into insufficient 
space and deprived of the essentials of privacy, 
decency, and health.^* 

The expression **teneni€nt house^ is sometimes 
defined in terms of a house or building having tene¬ 
ments.^^ 

In several jurisdictions the word ‘tenement,” or 
the term Henemaat house,^ is defined by statute,^® 
and when there are statutory definitions such defi¬ 
nitions prevail, and the meanings commonly ascribed 
to the terms, or the definitions given by lexicograph¬ 
ers, are mamaterial.^^ 

A statute defining a ^tenement bouse” as any 
house, building, structure or portion thereof, oc¬ 
cupied, or adapted for occupation, as a dwelling by 
more than three families living independently of 
one another and doing their cooking upon the prem¬ 
ises^ or by more than two families above the first 
story so living and <^king, has been held to be 
sufficiently comprehensive to include an apartment 
house.^^ 

The term "tenement” or "tenement house” has 
been <^mpared with, or distinguished from, "apart¬ 
ment house” see 3 C.J.S. p notes 86, 91, 92, 
"community house” see 15 C.J.S. p 643 note 16, 
"flat” see 38 C J.S. p 1024 note 34,1, "French flat” 
see 36 CJ.S, p 10^ note 30, and "hotel,” "family 
hotel,” "boarding house,” and "lodging house,” see 
lnnke^>ers 11 b. 

Regulations enacted in the interest of public 
health and dealing with the construction and main- 
tenant of tenement houses are discussed in Health 
§ 22 b; and zoning regulations applicable to tene¬ 
ments are treated in Municipal Corporations § 226 
(7) b. 

Restrictions in deeds which expressly forbid the 
erection of tenements are construed in Deeds § 
164 d; and the word "tenements” when employed 
in its legal sense in a deed or a will is construed 
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in Deeds § 109 a, and in the CJ.S. title Wills § 761, 
also 62 CJ. p 702 note 19 [a]. 

References to the terms "tenements” and "tene¬ 
ment houses” are also made in the title index to 
Landlord and Tenant* 

Technical meaning in Vork, The ternt 

"tenement house” has a technical meaning in Xew 
York,<S and in a case quoting a dictionary it is 
stated that technically in the state of New York 
a tenement house is any house occupied by more 
than three families.**^ This technical meaning is 
due to the statutory definition of the term "tene¬ 
ment house” which was contained in the Tenement 
House IjEw, Consolidated Laws, chapter 61, and was 
to the effect that a "tenement house” is any house or 
building, or portion thereof, which is either rented, 
leased, let or hired out, to be occupied, or is oc¬ 
cupied, in whole or in part, as the home or residence 
of three families or more living independently of 
each other, and doing their cooking upon the prem¬ 
ises, and includes apartment houses, fiat houses, and 
all other houses so occupied.**® Within the meaning 
of this statute various buildings have been held to 
be*® or not to be**^ tenement houses. An earlier 
statutory definition of the term “tenement house,” 
contained in section 17 of chapter 908 of the Laws 
of 1867, in substantially the same language, was 
held not a general definition.**® 

The Tenament House Law was repealed by Laws 
1952, chapter 798, effective November 1, 1952, and 
the statutory definition of a "tenement” is now to 
be found in tlm* Multiple Dwelling Law, Laws 1929, 
chapter 713, and is to the effect that a “tenement” 
is any building or structure or any portion thereof, 

ereqted.hfidtoa. > April 18, 1929, which is occupied, 

wholly or in part, as the residence of three families 
or more living independently of each other and do¬ 
ing their cookii^ upon the premises and includes 
apartment houses, fiat houses, and all other houses 
so erected and occupied, exc^t that a tenement shall 
not be deemed to include any converted dwelling. 


38 . N.x—V. Jaekle, 65 A. 221, 
22 $, 72 N.J.3Sa. $$$• 

63 CJF. p 704- note 66. 

39w As & l&oiuis or TwilMIng hsuvinff 
VeinsTii s n lw 

(1> A liouse with distinct tene¬ 
ments or homes, which separate and 
dllTorent families persons occu¬ 
lt as tensmtSi—Mnssrrave v. Sher- 
-vrood* 52 How.Pr. (N.Y.> 211, 315. 

(3) A tmildiz^ having: tenements 
oocnpied hy poor famflies.^—Kitch- 
ines "75 NT.T.S* T68, 763. 37 

Mlse 433^2 aX p 734 note 65. 

4€K Conn-—Grihson v. Hoppman. 143 
A ^5, 636. ifS Conn. 43L 


Mass.—^Bancroft v. Buildinff Commis¬ 
sioner of City of Boston. 153 N.E. 
313, 321, 257 Mass. 82. 

Ohio,—Rose v. King, 30 N.JBI 267, 43 
Ohio St 213, 15 JUItA. 160. 

41. Mass.—Bancroft v. Building 

Cbmmissioner of City of Boston, 
153 K.M 318. 321. 257 Mass. 82. 

4SL H&ss.—BsEneroft v. Building 

Ownmissioner of City of Boston, 
supra:. 

43. N’.T.—Kitching v. Brown, 73 K. 
M 241, 243, 180 NT.T. 414, 70 JUILA. 
742. 


44. N.T.—Batching v. Brown. 73 N. 
E. 241, 243. 180 N.Y. 414, 70 D.R.A. 
742. 

45. N.Y.—^Altz V. Leiherson. 134 N. 
m 703, 233 N.Y. 16. 

62 C.X p 704 note 84 [cJ. 

43. , N.Y.—^i^eopJe on Complaint of 
Hickey T. Whitelow. 166 N.Y.S. 141, 
143. 

62 ax p 704 note 84 [d^ |1>, (2>, (5). 

47. N.Y.—People v. SbkMky, 1^4 N- 
YH. 101. 102. 201 AppIXv. 55. 

62 C.X p 704 note 84 fej. 

48. N.Y.—Batchings v. Brown, 76 N. 
Y.S. 768. 763. 37 Mfsc. 433. 
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An “old-law tenement” is a tenement existing before 
April 12, 1901, and recorded as such in tbe depart¬ 
ment before April 18, 1929, except that it shall not 
be deemed to include any converted dwelling.*® 

It has been said that under these statutory defi¬ 
nitions a “tenement house” may include the dwell¬ 
ings of the rich,50 but the term, in its primary and 
common application, suggests the dwellings of the 
poor as stated supra p 597 note 19. 

tenemental land. See Property § 7 d (2) (e). 

TENEMENTIS LEGATIS. An ancient writ, ly¬ 
ing to the city of London, or any other corporation 
(where the old custom was that men might devise 
by will lands and tenements, as well as goods and 
chattels) for the hearing and determining any con¬ 
troversy touching the same.®^ 

TIENXMENTXXM. The literal meaning of "tene- 
mentum” is tenement,^^ and, as used in the statute 
de donis, it has been construed to extend to every¬ 
thing savoring of the realty.^^ 

TENENDUM. A Latin term meaning, literally, to 
be holden.54 it is also defined in Deeds § 22 e as 
the name of that formal part of a deed which is 
characterized by the words ^^to hold." 

TENENS. As the first word of maxims of which 
there have been no recent applications see 62 C.J. 
p 706 notes 16,17. 

TENENTIBUS IN ASSISA NON ONEEANDIS. 

A writ that formerly lay for him to whom a dis¬ 
seisor had alienated the land whereof he disseised 
another, that he should not be molested in assize for 


damages, if the disseisor had wherewith to satisfy 
them.55 

TENEO. Literally hold." It is said that, accord¬ 
ing to Lord Coke, it has the same significations as 
“tenere."^® 

TENEBE. A Latin term of the civil law®*^ meaning 
to hold.®® It is said by Lord Coke to have the fol¬ 
lowing significations: To bind, as an obligation; to 
have, as an estate; to hold of some superior; to 
judge or deem; to keep, as a covenant.®® 

TENEBL The Latin name for that cause in a bond 
in which the obligor expresses that he is ^*held and 
firmly boxmd" to the obligee, his heirs, etc.®® 

TENET (English). Any opinion, principle, dogma, 
or doctrine that a person holds or maintains as 
true.®l 

TENET; TENUIT (Latin). literally,'^e holds;” 

‘^he held.”®2 

TENN. As an abbreviation for Tennessee see 1 
C.J.S. p 276 note 5. 

TENNESSEE. The name of one of the United 
States of America.®® 

TENNESSEE MONEY. As a term applied to notes 
of banks issued under the authority of Tennessee 
see 58 C.J.S. p 851 note 33. 

TENON. A projecting member left by cutting away 
the wood around it for insertion into a mortise to 
make a joint. ®^ 

Tenoned, In mechanics, a word importing not 


A&. Keld. to bo *<old-law tenemexit 

N.Y.—Tompkins Square Holding Co. 
V. Gilson, 2 N.T.S.2d 714, 716, 167 
Misc. 77. 

50. N.T.—^Altz V. Leiberson, 134 N. 
E. 703, 704, 233 N.Y. 16—Fleming 
V. Op!pet, ‘29<0'rNtY.S. 004, 007, 163 
Misc. 876. 

.SI. Black I/.D. 

52. Mo.—Orchard v. Wright-I>altou- 
Bell-Anchor Store Go., 126 S.W. 486, 
495, 226 Mo. 414, 20 Ann.Cas. 1072. 

N.Y.—City of New Y<^ y. Mabie, 13 
N.Y. 161, 150, 64 Am.D. 538. 

53. Va. —^Blackwetr- v. Wilkinson, 
Jeff. pp. 73, 70. 

, Statute de donis see 25 C.J.S. p 1011 
note 30. 

54. Black UD. 

55. Black Li.B. 

S3. Burrill !L.I). 

-57. kadk L.!). ' " . 


58. Ind.—State ex rel. Carson v. 
Harrison, 16 N.B. 384, 380, 113 Ind. 
434, 3 Am.S.R. 663. 

NT.Y.—'Saugerties Bank v. r>elaware & 
Hudson Co., 108 N.Y.S. 722, 730, 204 
App.Div. 211. 

59. Burrill L.D. 

60 v Blacks Lf.D. 

31. New Standard I>. 

Persons practicing the ‘r^igious ten¬ 
ets of any church as exempt from 
statutes requiring a license or cer¬ 
tificate for tbe ixractice of medicine 
or surgery sefe Physicians and Sur¬ 
geons § 0. ‘ “ 

63. Blacks ,Li.I>. . , 

*« Tii the Xiatiii, forms of the writ of 
waste against a tenant, these words 
introduced the allegation of tenure. 
If the tenancy still existed, and re¬ 
covery of the land was sought, the 
former word wae used, (and the writ 
Was said to be ‘in the tenet.*) If the 
tenancy had already determined the 
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latter terra was used, (the writ being 
described as fin the tenuit,*) and then 
damages only were sought.**—^Black 
L.D. 

"The word *teaet» la a writ always 
implies a tenant of the freehold.’*— 
McKee v. Straub, 2 Blnn. (Pa.) 1, 3. 
63- Bouvier L.D. 
aisiorlcad Jkote^ ^ 

It was originally a part of North 
Carolina. In April, 1784, North Car¬ 
olina passed an act ceding to the 
United States, on certain conditions, 
all her territory west of the Appala¬ 
chian or Alleghany Mountains. Be¬ 
fore the cession was accepted by 
congress, it was repealed. In De¬ 
cember, 1789, the legislature again 
ceded the territory to the United 
States; and the cession was accept¬ 
ed by congrress by act, April 2, 1790. 
Tennessee was admitted by an act 
approved June If 1796,—^Bouvier L.D. 

I 64. Webster New Int.D. 
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a tenon to he innerted in a mortise, bat a 
shoulder to sustain the thing tenoned against end¬ 
wise pressurt^.^^ 

TENOR. The English word *Henor,^ which comes 
from the Latin ‘*tenere/'^^ has two meanings.®’^ 

In one sense, sometimes referred to as the com¬ 
mon and nsnal signification,®® **tenor^' means the 
general coarse or drift®® of a thoughtthe im¬ 
port the pnrpoii and effect ihe substance;^® 
the trwe”^® intent and meaning;"^ and in this sense 
^*tenor^ does not mean the actual words'^® or the 
exact language 

The word *Henor” is frequently employed in the 
law^® and in legal instmments^® in a strict technical 
sense,®® and in this sense it has a weli-^tablished 
meaning,®^ and a clear, l^al signification,®® and 
implies a setting out ^Tn haec verba,” or verbatim;®® 
and means an exact copy;®® an exact copy of a 
writing, set forth in the words and figures of it;®® 
an exact copy of an instrument in words and 
figures;®® and thus the precise language in which an 
instrument is expressed is its tenor,®'^ 

^^enor” has been held to be equivalent to "im¬ 
port” see 42 C.J.S. p 407 note 44, and has hem com¬ 
pared with, or distinguished from, "describe” see 26 
GJr.a p 1234 note 6, "effect” see 28 C.J.S. p 836 


note 24J, "purport” see 73 C.J.B. p 1239 note 62, 
"purport and effect” see 73 C.J.S. p 1260 note 77, 
"substance” see 83 C.J.S. p 762 note 57, and "sub¬ 
stantially” see S3 C.J.S. p 765 note 26. 

Where a writing is of the gist of an offense, the 
necessity of setting out the writing according to its 
tenor is treated in Indictments and Informations § 
144; and in this connection see Counterfeiting § 27 
c (2), and Forgery § 53. 

In civil actions, setting out written instruments in 
the pleadings in haec verba, or according to tenor, 
is treated in Pleading § 33 b (3). 

Laiin maxifns, "Tenori^ as the first word of 
mjujrims of which there have been no recent ap¬ 
plications see 62 CJ”. p 710 notes 15-17. 

TENOEE INBICTAMENTI MTTTENDO. A writ 
whereby the record of an indictment, and the proc- 
thereupon, was called out of another court into 
the Queen's Bench.®® 

TENPIN ALLEY, As a term synonymous with 
"bowling alley' see 11 C.J.S. p 762 note 18. 

TENT. In common language,®® and in the ordinary 
acceptation of the word,®® a "tent” is a pavilion, 
portable lodge, or canvas house, enclosed with walls 
of cloth and covered with the same material;®^ a 


v. Hail, C.C.Conn., 
*1 F.Ciis.No.l2,5Te, II BlatchJT. 2S5, 
$ Wlsli.Pat.C&s. 4SS. 

PlimMC eDaploylniF the word “ten- 
€me^ and of which more recent ad- 
Itadtcatlonfi have m&t been foun4 see 
62 C.J. p ?t7 notes 48—50. 

CPS. NT.Y.—S«.ngertles Bank v. Bela- 
ware a Hndson Co., 1»8 N.Y.S. 722, 
720. 204 App.Biv. 211. 

**TeneP6” defined see ante p 599 notes 
57-59. 

07. X>el.—Beeson v. Beeson. 1 Bel. 
40®. 472. 

Btoases employing- the word **ten- 
or** aoid of which more recent adju- 
dicatioiis have not been found see 62 
G.X p 710 notes 30-13. 

60. Bet—^Beeson v. Beeson. 1 Bel. 
460, 472. 

00. Iowa.—J^ohoES V. 145 K.W. 

290. 2SI, Its Iowa 
02 C.J. p 70S note 60. 

Owt—Youlden v- Xjondma Quar- 
antee»,ete4 Co, 28 OntX*. 161, 170w 
I3S 227. 

71- Bel.—Beebon v. Beeson, 1 Bel- 
460, 472. 

7SL —Saugerties BstoK V. Bela- 

ware & Hudso-n Co., 133^ iT.fJS. 722, 
730, 204 App.riiV. 211- 
02 C.J. p 708 isote 03«v , * 


73. Iowa—Johns v. Rice^ 145 N.W. 
290, 291, 106 Iowa 238. 

02 C.J. p 708 note 65. 

74. K,Y. —Saugerties Bank v. Bela- 
ware BCu<SM 0 on Co., 198 N.Y.S. 722, 
730, 204 App.Biv. 211. 

TSw Iowa—Johns v. Rice, 145 N.W. 

290, 291, 105 Iowa 233. 

N.Y.—Saugerties Bank v. Delaware & 
Hudson Co., 198 N.YjS, 722, 730, 204 
App.Biv. 211. 

76. N.Y.—Saugerties Bank v. Dela¬ 
ware & Hudson Co., supra. 

02 C. J. p 707 note 58. 

77. Iowa—Johns v. Rices, 145 N.W. 

I 290, 291, 105 Iowa 233—Bobbifis v. 

Parker, 46 Iowa 357* 369. 

78. N.Y.—Saugerties Bank v. Dela¬ 
ware & Hudson Co., 198 N.Y.S, 722* 
730, 204 App.Btv. 211. 

62 C.J. p 708 note 71. 

79. Bel.—Beeson v. Beeson, 1 Bel. 
400, 472. 

80k BeL—Beeson v. Beeson, supra, 
^j^echnical meanlxig 
Miss,—Town Council v. Union Na¬ 
tional Bank* 22 So. 291, 292, 75 
Mtea 1. '■ 

ttCiar. p 708note 73. 

81. BeL—^Beeson V. BOesoh, 1 Bel 
466, 472. 

88. UjS.—SL Bawrence Tp. y. 
naan, &B-i. 171 F. 400* 402^ 

A. 350. IZ An^.C0^1244.,^. ^ , 


83. Ont.—‘Youlden v. London Guar¬ 
antee, etc., Co., 28 Ont L, 161, 169,. 
12 Bom.L.R. 227. 

62 C.J. p 708 notes 75, 76. 

1 84- Miss.—^Town Council v. Union 
J Nati<«asl Baiyfe. ¥2 So. 291, 292* 75» 
Miss. L . . 

Similarly expressed 

(1> The wprd “tenor” requires an 
exact copyj—-People v, Warner, 6. 
Wend. (N.Y.) 271* 273. 

<2> The word “tenor” imports an 
exact copy.—People v. Tilden* 90 N.. 
m 218, 218^ 242 Ill. 536, 134 Am.S.R. 
341, 31 L.RJL*K.S.* 215* 17 Ann.C$.s. 
496—02 C.J. p^ 708 note 78. 

U.S.—St. Ijawrence Tp. v. Pur- 
man, S.B.* 171 P. 400, 402* 96 C.CJt. 
356, 17 AnmCas. 1244. 

62 C.J. p 708 notes 79, 82* 83. 

86. Ill.—People v. Brown, 72 N.E 2d 
859v 86L S97 m. ,92. 

87; Ohi©.—v. State* 2 Ohio St. 
91, 94. ^ 

ISlajik Lblk 

89w A|a.^3EBiqwle» v. State* 98 So^ 
207, 208, 19 AJfiLApiv 476v 

^ Mo.^—CSty- oY St.' Louis v. Nash, 

181 S.W. 1145, 1147, 206^2110.^523,. 
Ann.C:ss.l918B 134. i , ^ 

Tex.—Killman v. Stat^^ 2 Tex-App. 
222* 224, 28 AmR. 4?A 

, \ i f ?. f 

^ Mo.—City of St. I^uis v. Nas^ 
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pavilion or portable lodge consisting of skins, can¬ 
vas, or some strong cloth stretched and sustained 
by poles used for sheltering persons from the 
weather, especially soldiers in campj^^ a shelter 
made of a flexible material, properly of convas or 
other coarse textile fabric, supported by a pole or 
poles, and stretched by cords which are secured by 
pegs or pins driven into the ground.^^ 

The word “tent’’ has been held sjTionsrmous with, 
and has also been distinguished from, “building” 
see 12 C.J.S. p 3S2 notes 36, 55, and it has been 
distinguished from “dwelling house” see 28 C.J.S. 
p 604 note 23, and “house” see 41 C.J.S. p 365 note 
71. 

TENTATIVE. Of the nature of an attempt, experi¬ 
ment, or hypothesis to which one is not finally com¬ 
mitted;®^ experimental;®^ offered or undertaken 
provisionally.®^ It has been said that the common 
or colloquial meaning of the word-has reference to 
something which will do or will answer for the time 
being, but no further.®*^ 

The word “tentative’^ has been held synonymous 
with “provisional” see 73 C-J.S. p note 39.2, 
and it has been distinguished from “conclusive” see 
15 C.J.S. p 802 note 14.1, “definite” see 26 C.J.S. p 
679 note 27.1, and “final” see 36 CJ^.S. p 762 
note 7.1. 

TBNTEEDEN’S ACT. The Statute 9 George lY 
■chapter 14 takes its name from Lord Tenterden who 

181 S.W. 1145, 1147, UQ Mo. 523, 

Ann.Cas.l918B 134. 

Tex.—^KUlraan v. State, 2 Tex.App. 

222, 224, 28 Am.R. 432. 

^ Mo.—City of St. Louis v. Nash, 

181 S.W, 1145, 1147, 265 Mo. 52S, 

Ann.Cas.l918B 134. 

Similarly defLned 

A pavilion or portable lodge con¬ 
sisting of canvas or other coarse 
-cloth stretched aud sustained by 
poles.—Callalian v. State,, 41 Tex. 43, 

44. 

93. Ala.—Knowles v State, So. 

20^7, 208, 19 Ala.App. 476. 

S4i. ' ’'V. v ©i^ser^ 

App., '93 N.E 2d 785, ' 

^ ^ - U'. 

(1) “Tentative decis^il^ns" ; ips |(|on^ 
nection with administrative “bogles 
see Public Administrative Bodies ^d 
Procedure % 14l. ' 

(2) “Tentative return’* In conhec- 
c€lon,^:vi^h diaatrevnalt'i^r^^ue see 
tMIe iladex’ «t© IntemaiB ^tEteveia^li'ei 'sub; 

&nsdl rbptoiffcs.’^! , 

C6) “Tentative trust,** in g;^eWl,' 

see tte 


procured its enactmeut,*^ and is an extension of the 
statute of frauds, see Frauds, Statute of § 1. 

TENXJEA. In old English law, tenure.®^ 

TENURE. The word “tenure” comes from the Latin 
“tenere,”^ and, while it is used in a technical sense 
with respect to real property as discussed in the 
following subdivision, it is also used in a general 
way to express the manner, or on what conditions 
and terms, property other than realty, and even 
immaterial things, snch as ofiees, may be held.^ 
“Tenure” is defined in this general sense as meaning 
the fact, manner, or m^ns of holding possession or 
control of that which is one’s own;® the right to 
hold;^ the manner in which anything is had, as 
well as the period thereofa holding.® 

The word “tenure” is defined in this sense with 
respect to the holding of office in Officers § 42, and 
in that section “tenure” is compared with, or dis¬ 
tinguished from, “term.” 

The tenure of particular officers, or of govern¬ 
mental agents, officers, or employees, is treated in 
various appropriate titles throughout this work, and 
for specific references see the various title indexes 
and consult the Descriptive-Word Index sub verba 
“Term or tenure of office.” 

As used with respect to real property. The word 
“tenure,” employed in its technical sense,*^ and with 
its strict technical meaning relating to feudal rights 
in land,® is a term of very® extensive signification.^® 
In this sense “tenure” may mean the manor whereby 

Angeles County, 173 1097, 1098, 

178 Cal. 479. 

4L Wie.—State ex ret. Wattawa v. 
Manitowoc Public Library Board, 
89 N.W‘.2d 959, 360, 255 Wis. 492. 

5. Okl.—^Natloniai Mtft. Casualty Co. 
V. Briscoe, 109 P;2d 1088, 1091, 188 
Okl. 440. 

Pbrases employing tbe word “ten¬ 
ure” in its general sense and of 
wMcb more recent adiudlcations have 
not been found see 62 C.J. p 713 note 
79-^ 7.14 note 88. - 

3. in.—Beop^ ex rek MeCoy v. Mc- 
Oabey, 15 NJEiSd 988, 296 IM. 

Appv 310. ' ^ 

V, jfey. —V. KyJ>ec. 

168,^169. 

8 .' 'ECawaIl.-LTT; S, v. C^ter, 4 Ha¬ 
waii Fed. 198, 200^ - ’ 

8 . N.J.—^l^ichman v. Llppihoott, 29 
, 'Njr.Law 44. 59. . 

10 . Cal—^Botkin v. California Title 
Ins., etc., Co,, 96 P. 500, 502, 153 
718, AnnCasl9J4l> 634. 

N'J—Richman v. LippincotL, 23 NJ. 
Law 44, 69. 


also 65 C.J. p 231 note 56, p 293 note 
29—p 295 note 49; as affecting in¬ 
heritance or estate tax see Taxation 
§ 1147. 

95. U.S—Oak Worsted Mills v. U. 
S., Ct.a„ 36 F.2d 529, 532. 

62 C. J. p 711 note 36. 

96. Ohio.—^Woodward v. Olstser, 

App., 98NE,2d 785, 787. 

97. U.S.—Oak Worsted Mills V. U. 
S., Ct.Cl., 86 F.2d 529, 532. 

98. Black L.D. 

99. Blac^ LytX 

L Ind.—State ex rel Casrson v. HAr- 
l-i^iC^ ,16 .884, .389* Ml 

434,r 3 Am.S.iEt. 668. , ^ 

“Tenere** as messing. “to hold” / 

. ante p 599 note 59.,^^ ^ 

2. Hawaii— XJ. S. v. Carter,. 4 Ha¬ 
waii Fed. 198, 200. , 4 •# ^ 

J.- P* 7^-njetes-fX2i-474. w, V ■ ' * ^' 

3- Ill.—People ex rel. Mcfe^oy v. Mc- 

111 law, tike word '"'tenure*' denotes 
or ine^s of* hpld- 
Ihg,—Himt, V. Court Lost 
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Imiidb OT tenements are holden,^' tbe mode by which 
one holds an estate in land,^^ the estate in the 
land,'* or it may mean the service that the tenant 
owes to his lord,'^ the dnties owing by each tenant 
to his anperior,'^ the corresponding right in each 
superior being called the "seignory” as stated in 79 
C.J.S. p 1023 note 34. 

The word 'Hennre^ has come to be need in this 
sense, bnt in a more general way,'* as expressing 
the manner or upon what conditions and terms land 
may be held;'^ and it may import any kind of 
bolding, from mere possession'* or occnpation,'* to 
the owning*^wr holding*' of the inheritance. 

TEBOBBIAu In Spanish law, a third party ac¬ 
tion; the opposition by a third party or person 
who appears in an action between two or more 
litigants, either assisting or supporting the rights of 
one of them or demanding his own, to the excln- 
sion of the others.** 


TEE0EBO. In Spanish law, a third party, or third 
person;** one who has not participated in the 
re^rded instrument or contract.** 

TEBCEEOITEB, In the Spanish and French West 
Indies, one of the grades distinguishing persons 
who belong to the negro race bnt who are not full 
negroes, being the production of a white person and 
a mulatto,** 

TERM. The word ^^term,” which is derived from the 
Latin “terminus,”** does not always have identical¬ 
ly the same signification,*'7 bnt, on the contrary, 
has a great variety of definitions** and meanings,** 
and is susceptible of a very varied signification.** 
It may have a broad meaning,*' and even a doubtful 
signification,** and it may have a definite meaning, 
well-known and well-understood ;** and in determin¬ 
ing the exact meaning to be given to the word in 
a particular instance the instrument in which it is 
used, the context, and the subject matter are all to 
be considered.®^ 


11. Ky.—Bard v. Grundy, Ky.I>*c. 
ISS, 3LS». 

IT^idwr law 

By thtt law of Slnaland tli^re is a 
fundamental maxim or fiction that 
all lazido and tenements are holden 
mediately or immediately of the 
kinsr. The thin^ holden. is styled a 
tenement; the possessor, a tenant; 
and the manner in whic^ it is held, 
the tenure. Tenitre has always been 
the backbone of the Sln^tish system 
of landhoidtnsr; it always Implies 
the relation of lord and tenant, or 
husdlord and tenant.—Kavanaugrh v. 
Ckdi€>es Power & I,isht CO., 187 K.T. 
a SIS, 114 Miso. 

m €^—Bothln V. California Title 
InSw, etc., Co., SS P. SCO, 502, 158 
Cal. 718, Amn.Cm.lBUB 634. 
Fhraiee employing the word ^en> 
ure"' with reference to real property 
and of which more recent adjudica¬ 
tions have not been found see 62 C.J, 
p 713 notes 62-67. 

13^ Ky.—^Bard v. Grundy, Ky.I>ec. 
168, 168. 

moat eomsBon. tenure by 

which lands are held in this country 
is *fee simple,* which is an absolute 
tenure of land to a man and his heirs 
forever without rendering service of 
any Mad.**—Bard jr. Grundy, supra. 

14h B:y.—Bard v. Grundy, supra. 

Swrvlea eaaetitial 

**n»ere can be no t^iare withot^t 
some service, because the seryice 
makes the tenure.**—Bard v. Grundy, 
supra. 

15. K.T.—^B^vanaugh v. Cohoes 
Power & LMbt Co.. 187 K.T.S, 216, 
281, 114 Misa 586. 


18. Hawaii.—U. S. v. Carter. 4 Ha¬ 
waii F<td. 188, 260. 

17. Hawaii.—^U. S. v. Carter, supra, 

18. Cal.—Bothin V. California Title 
Ins., etc., Co., 36 F. 600. 502. 153 
Cal. 718, Aiin.Cas.l314D 634. 

N.J.—Rlchman v. Lippincott, 29 K. 
J.Law 44, 53. 

19.. N.J.—Richman v. L,ippincott. su¬ 
pra. 

62 C.J. p 712 note 51. 

90. Cal.—Bothin v. California Title 
Ins., etc., Co„ 96 P. 500, 502, 153 
C^. 718, Ann.Cas.l914D 634. 

91. N.J,—Richman r. £4ppincott, 23 
N.XIaw 44, 69. 

99. Hscriche Dlccioimrio. 

Oocixrs ia “jUicio ejecuttvo'^ 

Bscriche IMcclonario. 

23. UjS.—-M endez v. Hastem Sugar 
Associates, C.C.A.Fuerto Rico, 89 
P.2d 399, 405. 

62 C.J. p 714 note 93. 

“Teroeroa** means third parties.— 

Alpuerto V. Pastor, 38 Philippine 785, 

795—62 C.J. p 921 notes 10-12. 

94- Puerto Rico.—^Femandez v, Pei> 
ez, 6 Puerto Rico Fed. 665, 680. 

62 C.J. p 714 note 95. 

25. Ark.—^Daniel v. Guy, 19 Ark. 121, 
131. 

62 C.J. p 714 note 97. 

38* Colo.—Hurd V. Whitsett, 4 Colo. 
77, 89. 

63 C.J. p 714 note 6. 

"Xaems^ is deziwed from the ]5atiA 
(^termini” 

NC. —Cbrpus Juris died in Victory 
C:ab Co V. City of Charlotte, 68 
483. 437, 234 N.C. 572. 

97- Ga.—Plicher v. ]^ng:llsh, 66 S3. 
163. 166, 133 Ga, 496. 


28. N.T.—^Walsh v. Mehrback, 5 Hun 
448, 449. 

N.C.—Oorpus juris cited la Victory 
Cab Co. v. City of Charlotte, 68 S. 
E.2d 433, 437, 234 N.C. 572. 

99w Pa.—Reilly v. City DeiK>sit Bank 
& Trust Co., 185 A. 620, 625. 322 Pa. 
677—Reilly V. City Deposit Bank & 
Trust Co., 179 A. 886, 888, 118 Pa. 
Super. 222. 

Many dictionary meanings 

“One dictionary in common use 
gives twenty definitions of the word, 
and another fourteen.*'—^Reilly v. 
City I>eposit Bank & Trust Co., 185 
A. 620, 625, 322 Pa. 577—Reilly v. 
City Deiwslt Bank & Trust Co., 179 
A. 886. 888, 118 Pa.Super. 222. 

30- N.C.—Corpus Juris cited in 

Victory Cab Co. v. City of Char¬ 
lotte, 68 S.lL2d 433, 437, 234 N.C. 
572. 

Wls.—Hutchinson r. Dord, 1 Wis, 
286. 314, 60 AmD. 381. 

31- Va.—City of Richmond v. Vir¬ 
ginia Ry. & Power Co., 98 S.K 691, 
694, 124 Va. 529. 

Similarly expressed 
A word of the broadest connota¬ 
tions.—Shawmut Ass'n v. Securities 
azhd iSxchange Commission, C.C«A. 1, 
146 F.2d 791, 795. 

32. N.T.—-Walsh v. Mehrbac^ 5 
Hun 44^ 449. 

62 CJF. p 714 

33. Ariz.—Bryam r. Pinney, 17 P. 97, 
2 Ariz. 390. 

34. N.C.—Corpus Jarhr dted ht 

Victory Cab €5o. v. City of Clmr- 
lotte, 68 S.lJ.2d 433, 437, 234 N.C. 
672. 

62 CJ". p 714 note 3. r 



TERM 


S6 C. J. S. 

In a very general sense tlie word ‘'term" means 
that which limits the extent of anything;^ ijuj. 
it;^® a boundary a boundary limit and, more 
specifically, when used with respect to a grant it 
means the boundary, limit, or extent of the grant.39 

The words “term" and “terms" are sometimes em¬ 
ployed in a different sense, meaning language,^® and 
denote words, phrases, and expressions by which the 
definite meaning of language is conveyed and deter¬ 
mined,^^ and this is sometimes referred to as their 

general signification^^ 

In its restricted and legal sense, **3 the plural 
form, “terms,is sometimes used to signify condi¬ 


tions,propositions,^® stipulations,'^'^ agreements,^® 
covenants,^® or provisions;®® and it is commonly 
employed in this sense in connection with offers, 
sales, or other transactions,® ^ and it frequently is 
used in this sense with respect to statements con¬ 
tained in written or printed documents,® ^ including 
statutes,®® or other instruments;®”* and when it is 
used in this sense relating to l^al rights it is 
said to be a technical word with a well-defined legal 
meaning.®® 

It has been said that the word “terms" is used 
chiefiy®® in this connection with respect to con¬ 
tracts® ^ generally,®s and when so used it signifies 


35. Miss.—^Tazoo & M. V. R. Co. v. 

Scott, 67 So. 491, 108 Miss. 871, 
890, Lr.R.A.1915E 239, Ann.Cas. 

1917E 880. 

N.C.— Corpus Juris cited in Victory- 
Cab Co. V. City of Charlotte, 68 S. 
E.2d 433, 437, 234 N.C. 672. 

36. Utah.—Beus v. Shaug^hnessy, 2 
Utah 492, 500. 

62 C.J. p 716 note 35. 

37. Utah.*—Beus v. Shaughnessy, su¬ 
pra. 

Wis —Hutchinson v. Lord, 1 Wis. 
286, 314, 60 Am.D. 381. 

38. Mo,—State ex rel. Rumbold v. 
Gordon, 142 S.W. 315, 317, 238 Mo. 
168, Ann.Cas.l913A 312. 

Certainty of i)egriiuiing and ending 
essential 

■‘‘There can he no boundary limit 
without a fixed or certain beginning 
and a fixed or certain ending."—State 
ex rel. Rumbold v. Gordon, 142 S.W. 
315, 317, 238 Mo. 168, Ann.Cas.l913A 
312. 

38. Mich.—City of Detroit v. Detroit 
United Ry., 139 N.W 56, 69, 173 
Mich. 314. 

Ohio.—Cleveland, etc., R. Co. v. Cin¬ 
cinnati, Ohio Prob. 269, 278. 

40. Wis.—Hutchinson v. Lord, 1 
Wis. 286, 316, 60 Am D. 381, 

41. Colo.—^Hurd v. Whitsett, 4 Colo. 
77, 84. 

As words 

‘We often speak of the terms of a 
statute, a letter, or other instrument, 
meaning, the words thereof."—Ceran- 
to V. Trimboli, 60 S.E* 138, 140, 63 
WVa. 340. 

42. Colo.—^Hurd v, Whitsett, 4 Colo. 
77, 84. 

43. Colo.-—Hurd y, Whitsett, supra. 
Utah.—Blackburn v. Bozo, 26 P.2d 

642, 543, 82 Utah 666. 

'44. U.S.—ShawmUt Ass^n v. Securi¬ 
ties and Exchange Commission, Q. 
aA,l, 146 P.2d 79L 796. 

—4ZJammissioner of ‘ ^b|ic 
^ Works ¥. Cities Service,Oil Co”., 32 
N.E.2d 277, 283. 3oS Mass.' 3^48. ' 


Utah,—Blackburn v. Bozo, 26 P.2d 
542, 543, 82 Utah 556. 

W.Va.—Ceranto v. Trimboli, 60 S.E, 
138, 140, 63 W.Va, 340. 

62 C.J. p 717 note 66. 

45. Ind.—^Platter v. Elkhart Coun¬ 
ty, 2 N.E. 544, 555, 103 Ind. 360. 
Mslss. —Commissioner of Public 
Works V. Cities Service Oil Co., 32 
N.E.2d 277, 284, 308 Mass. 349. 
W.Va-—Ceranto v. Trimboli, 60 S B. 
138, 140, 63 W.Va, 340. 

‘Similarly expressed' 

“It has been said that the word 
‘terms* getwraliy relates to condi¬ 
tions."—Commissioner of Public 
Works V. Cities Service Oil Co., 32 
N.E.2d 277, 283, 308 Mass. 349. 

Aik litnitittg condltioiui 

“As pointed out in Oxford English 
Dictionary, Vol, XI, p. 201 HI. ‘terms’ 
ordinarily embraces all ‘limiting con¬ 
ditions,* not merely some conditions 
^ accompanying conditions as 
distin^ished from conditions preced¬ 
ent."—Shawmut Ass*n v. Securities 
and Exchange Commission, C.C.A.1, 
146 F.2d 791, 796. 

Result or couolusioiL and not the oom- 
diUoxL 

“In its legal signification, as ap¬ 
plied to any instrument, it is gener¬ 
ally employed to state a result or 
conclusion, and not the condition or 
stipulation. For example, it is fre¬ 
quently found in points, arguments, 
and pleadings, thus: the agreement, 
though it does not expressly, yet in 
terms it does, etc.; thus giving the 
effect of all its provisions. Hence it 
can be said that when the pleader 
uses it, it may have a doubtful sig¬ 
nification.'*—^Walsh V. Mehrback, 6 
Hun CN.Y.> 448, 449. 

48. Ind.—Platt^ v. Elkhart Coun¬ 
ty, 2 N.E 544, 555, 103 Ind. 360. 

47. Ind.—Platter v. Elkhart County, 
supra. 

62 C.J, P 718 uote 77. 

48, W.Va.—Ceranto y. Trimboli, 60 
[ S.E 133, 140, 63 W.Va. 340. 


49. W.Va—Ceranto v, Trimboli, su- 
pra. 

‘^Applicabla to the oonveyaiLoee and 
coveuaute to be given, as much as to 
the amount of, and the time of pay¬ 
ing, the consideration.’* 

U.S.—Le Roy v. Beard, N.Y., 8 How. 
451, 466. 

Minn.—Carson v. Smith, 5 Minn. 78, 
77 Am.D. 539. 

Wis.—^Hutchinson v. Lord, 1 Wis. 286, 
313, 60 Am.D. 381. 

50. U.S-.—Waterman S. S. Corpora¬ 
tion V. U. S., Ct.Cl., 32 P.Supp. 380, 
833. 

51- W.Va—Ceranto v. Trimboli, 60 
S.E. 138 140, 63 W.Va 340. 

52. U.S.—Waterman S. S. Corpora¬ 
tion V. U. S., Ct.Cl., 32 P.Supp. 880, 
883. 

53* U.iS.—Waterman S. S. Corpora¬ 
tion V. U. S., supra 

54. Va—City of Richmond v. Vir¬ 
ginia Ry. & Power Co., 98 S-E. 691, 
694, 124 Va 529. 

62 C.J. p 717 note 65. 

55. Mich.—Staebler-Kempf Oil Co. v. 
Mac's Auto Mart, 45 N.W.2d 316, 
318, 3'29 Mich. 351—City of Detroit 
V. .Detroit. United Ry.. 138 N.W. 58, 
59, 173 Mich. 314. 

56. Colo.—^Hurd v. Whitsett, 4 Colo. 
77. 84. 

Utah.—Blackburn v. Bozo, 26 P.2d 
642, 643, 82 Utah 556. 

57. Mich.—Staebler-Kempf Oil Co. v. 
Mac’s Auto Mart, 45 N.W.2d 316, 
318, 329 Mich. 351. 

Utah.—^Blackburn v. Bozo, 26 P.2d 
542, 643, 82 Utah 556. 

62 C.J, p 717 n^te 64. 

G-enerally, when used with respect 
to the contents of contracts.—^Rhoads 
Drilling Co. v. Allred, 70 S.W.2d 576, 
581, 123 Tex. 229. 

68. Mich.—iStaebler-Kempf Oil Co. v. 
Mac's Auto Mart, 45 N,W.2d 316, 
318. 329 Mich. 361--City of Detroit 
V. Detroit United Ry.. 139 N.W. 56, 
69, 173 Mich. 314. 
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th« conditions,®* coTcnants,®* cxmciions,®^ limita- 
tioias,** and propositions®* stated®® wfeich com¬ 
prise in whole or in part the agreement and 
govern the contracting parties, defining what they 
obligate themselves to do or not to do,®® or which, 
when assented to or accepted by another, settle the 
contract and bind the parties,®® The word ‘‘terms’’ 
is also defined in this sense as meaning proposi¬ 
tions, limitations, or ptovkions stated or ofiered, as 
in contracts, for the acceptance of another and 
determining the nature and scope of the agree¬ 
ment.®^ 

As need in this sense the word "terms” may refer 
to the amount, time, and manner of payment,®® and 
it is sometimes interpreted, because of the particular 
method of its use, to have reference to the amount 
and the maimer of making payment of purchase 
money,®* hut it is not restricted in its meaning to 
“time,”^* and it has been said that there may be 
other "terms” than price. For other statements of 
what the word "terms” may include when used in 


this connection see 62 C.J. p 713 note 83-p 719 
note 95. 

The word "term” has been hold to be synonymous 
with "period” see 70 C.J.S, p 453 note 32, and it is 
stated in 79 C.J.S. p 1147 notes 12^16 that "term” 
and "session” are sometimes ust*d interchangeably 
and synon^TuousIy and as equivalents, but that 
strictly speaking they are not synonymous, and 
have been distinguished. "Terms” has been held 
to be synonymous with "conditions” see 15 C.J.S, 
p 811 note 65. 

-^Denoting Time or BuratioiL The word "term” 

is commonly applied to and to duration,^® 

and when applied to duration it means time,^® and 
as applied to time it signifies a fixed period"^® or a 
determined or prescribed duration.'^ ® 

"Term” is further defined as meaning a fixed 
period or definite limit of time*,^'^ a fixed and defi¬ 
nite period of time;7S a space or period of time to 
which limits have been set;"^* a limited or definite 
extent of time;®® any limited time;®^ a period of 


Tex.—Rhc&da I>r!lllna Co. v. All- 
red, 70 aW.2d 57€. 681. 188 Tex. 
289, 

Utah.—^Blackhum y. Boxo. 28 F.2d 
642^ 648. 82 Utah 666, 

62 CJ. p 717 note 68. 
ea Tex.—Klioada l^ilUng Oo. v. All- 
red., 70 aw.2d 676. 681. 122 Tex. 
299, 

62 cur. p 717 note 70. 
ex, Mich.—€taebler-Kempf Oil Co. v. 
Mac's Ante Mart 46 K.W.2d 216. 
218. 229 Mich. 261—City of JDetroit 
y, JDetroit United Ry.. 139 N.W. 
66. 69. 172 jMIch. 114. 
eow Ml<^—Staehler^Kexnpf Oil Co. y. 
Mae's Anto Mart, 46 H.W.2d 216. 
318, 329 Mich. 261, 

Tex,—Rhoads Drililna: Co. v. Allred, 
7® aW.2d 676, 681, 122 Tex. 229. 
Utahw—^Blackburn v. Boxo, 26 P,2d 
642, 542. 82 Utah 656. 

62 ax. p 717 note 72. 

63. Mich.—^Staebler-BIempf Oil Co. y. 
Mac's Auto Mart, 45 N.W.2d 316, 
318, 329 Mich. 361. 

Tex.—Rhoads Drlllihg CJo. y. Allred, 
7§ aW.2d 576, 681, 133 Tex. 229. 

—Blaekbnm v. Boa% 26 P.^d 
642. 643, 82 Utah 566. 

62 OX, p 717 iKite 7A 
PgOtmfses mado 

NXI.—Rc^be^rts-Atkinson Co. y, linter^ i 
national. Harvester Co. of America, 

m an 757, 759.191 K.a 291. 

Sft. Utah.—Blackburn y. Boam^ 36 F, 
2d 542:. 643., 82 Utah 556.- 
62 OX. p 717 note 74. 

6^ J^ich.—^tf^ebler-Kempf Oil Co. v, 
Mac's Anto Mart. 46 ^’w,2d 316, 
31:8., 329 Miclv 351. . 

62 OX. p 718 note 7a 


Bttmtlarly eocpzeased 

"Which comprise and grovem the 
acts which the contractingf parties 
agree expressly or impliedly to do or 
not to do." 

Colo.—Hurd y. Whitsett, 4 Colo. 77. 
34. 

Utah —Blackburn v. Boxo, 26 P.2d 
642, 643, 82 Utah 556. 

66, Utah.—Blackburn v, Boso, su¬ 
pra. I 

67. Miss.—Tasoo & M. V. R. Co. v. | 

Scott, 67 So. 491. 495, 108 Miss. 871, 
It.R,A.1916E 239, Ann.Cas.l917B 

889. 

Xirecai, popalar, and comnoa. dellnl- 

"In ocmtracts, *terms. In the plural, 
are conditions^ propositions stated^ oar< 
provisions made, which, when absent¬ 
ed to or accepted by another, settle 
the contract and bind the pairtSesi* 
This latter dehnition is a legal, as 
well as a popular and commoni, one.*' 
—^Hhtofainson y. Uord, 1 Wist 386, 
314, 6# AedlD. 381. 
eA K.M,—City of dovis y. 

I western Public ^erVice Co., 16U P. 

' 2d 878, 886, 49 H.M 270, 161 A.L.R. 

I 604. 

es. Tex.—Rhoads Drilling C<x y. All- 
red* 70 S.W.2d 676> 681, 123 Tex. 
229.’ 

TO. Wis.—^Hutchinson y. Dord. 1 
Wia 286, 314, 60 AmJD. 381. 

7X. Ind.—Wmiafnson :^li*idis 

Cent. R. Co.. 128 N.B. 758, 76U 190 
IhA 339.' ^ ‘ ^ ^ 

62 OX. p 718 note 83. 

TSU Wash.—iState V. Talhnat^ ^4 P. 
769, 760, 24 Wash, 42,6. 


73. Ill.—^Foreman v. People, 71 N'.E. 
35, 37, 209 Ill. 567. 

74. Ill.—Foreman v. People, supra. 
62 ax, p 716 note 27. 

75. N.M.—^Martinez v. Rocky Moun¬ 
tain & S. F. Ry, Co., 47 P.2d 903, 
905, 39 N.M. 377. 

62 C.J. p 716 note 20. 

7®, hr.M.—Martinez v. Rocky Moun¬ 
tain & S. F. Ry. Co., supra. 

62 C.X. p 715 note 19. 

Stoitlaady daBxied 

A i>eriod of prescribed duration.— 
Heim v. Brammer, 44 N.K 638, 639, 
145 Izul 605. 

1 77. 17.M.—Martinez y. Rocky Moun- 
j tain 3b S. F. Ry. Co., 47 P.2d 903, 
i 905, 39 H.M: 377. 

i 78. Kly.—Speed v. Crawford, 3 Mete. 

I 207, 2lS. 

78, Pa.—Reilly y. City Deposit Bank 
I & Trust Co., 185 A. 620, 625, 322 Pa 
I 677—Reilly v. City Deposit Bank & 
Trust Co., 179 A. 886, 888, 118 Pa 
^peTi 323. 
tSlxiilEarly eoqpreased 

(1]| A period of time with fixed 
limitst—W. J. Robinson V. U. S., 42 
Ct-CL 52, 66. 

(f2> A p^ribd “Of time within fixed 
limitst—State ex rel. Daly v. dty of 
Toledo, 60- N.H2d 33% 34%. ^4^ Ohid 
^ 123. rj, 

SOt. Me.—Wilson y. MoCSstrron, 91 * A. 

81. y.' ‘Wilfjam^ ^121 S. 

•y. 64, 66, 232“ Mo. tm, IT AlimCas. 

10061 , , ^ M 


^ ^ 162 ax. p 716 nj^te i.9. 
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time with some definite termination *,^2 the time 
for which anything lasts^^ ar exists the period 
of durationthe space of time or period.86 

When the word ‘^term^^ is used with reference to 
a number of years, it imports a continuous succes¬ 
sion of years^*^ or an unbroken period of time.88 

In the civil law. The word "terms,” in the civil 
law, denotes the space of time granted to the debtor 
for dischai^nghis obligation's^ 

In the educational sense. The word “term” is de¬ 
fined in the educational sense as a definite con¬ 
tinuous period during which instruction is regularly 
given to students.^0 In this connection see Schools 
and School Districts § 483. 

_^In Conveyancing and with Reference to Ten¬ 
ancies. The words “term” and “terms” are common¬ 
ly used in conveyaneing^i or with reference to es¬ 
tates in the nature of tenancies,^^ and it has been 
said that when these words are used in this con¬ 
nection, although they both have the same Latin 


derivation, their application is nevertheless techni¬ 
cally distinct, and they cannot legitimately be used 
synonymously, and they are not generic in their rela¬ 
tions to each other, but have each a technical and 
specifically distinct meaning.^® 

When the word “term” is used with respect to 
tenancies it has a definite legal meaning,signify¬ 
ing time^^ and duration the time covered by, or 
the duration of the estate created by, the lease 
but it does not merely signify the time specified in 
a lease, but the estate also, and the interest which 
passes by the lease.® ^ Thus the word “term” may 
mean a certain period of time;®® the bounds, limita¬ 
tion, or extension of time by which an estate is 
granted;^ that period which is granted for the 
lessee or tenant to occupy and have possession of 
the premises;^ or it may mean a lease® for years 
an estate^ of a certain duration;® the limitation of 
an estate;'^ an interest;® the extent of the interest 
in the premises acquired by the tenant from his 
landlord by the terms of his lease.® 


82. N.M.—^Martinez v. Rocky Moun¬ 
tain & S. P, Ry. Co., 47 P.2d 903, 

905, 39 N.M. 377. 

62 C.J. p 715 note 24. 

83 . Pa.—Corpus Jtiris cited in Reilly 
V. City Deposit Bank <& Trust Co., 
185 A. 620, 625, 626, 322 Pa. 577. 

62 C.J. P 715 note 26. 

84. N.M.—^Martinez v. Rocky Moun¬ 
tain & S. P. Ry. Co., 47 P.2d 903, 

906, 39 N.M. 377. 

85. N.M.—^Martinez v. Rocky Moun¬ 
tain & S. p. Ry. Co., supra. 

86. Ill.—^Foreman v. People, 71 NE. 
35, 37, 209 Ill. 667. 

87. Vt.—Lincoln v. Warren, 19 Vt. 
170, 171. 

62 C.J. p 715 note 29. 

88. Vt—Royalton v. Bethel, 10 Vt. 
22, 26. 

86. Wis.—^Hutchinson v. Lord, 1 
Wis. 286, 314, 60 AmD. 381. 

62 C.J. p 713 note 84. 

90- Ill.—People ex rel. Powell v. 
Board of Education of City'of Chi¬ 
cago, 99 N.B.2d 592, 693, 343 Ill. 
App. 382. ^ 

'^enaester*^ a(Sf,a scboot term see’79 
C.J.S. p 1037 note O’S.. « , 

91i Mo, — ^tat© 'ex‘ S:*e4.^ ^Rumbold v. 
Gordon, 149 S.W, 315, 917, 238 Mo, 
168, Ann.Ca&,1913A 912. 

92. Ooio.—Hurd v. Whitsett, 4 Ooio,. 
77, 39, 90.’ , / ^ , 

9^t Gc^o.-r-Hurd V. Whitsetit supra. 

94. \owa.—6ochrah ^anfy, N. 

W. '569, ^6i;^i7'6 Iowa 713,'9 A,L R. 

288 * t ^ ' 

' , I I . r 

95, N.T.—^Pinkelmeier y. Bate^ 92 

' '■4-s 


96. Colo.—Hurd v. Whitsett, 4 Colo. 
77, 85. 

62 C.J. p 727 note 52. 

97. Iowa.—Cochran v. Canty, 158 N. 
W. 559, 561, 176 Iowa 713, 9 A.D.R 
288. 

98. Ga.—^Warehouses, Inc., v. Weth- 
erbee, 46 S.B.2d 894, 898, 203 Ga. 
483. 

Pa.—Reilly v. City Deposit Bank & 
Trust Co., 179 A. 886, 888, 118 Pa. 
Super, 222. 

62 C.J. p 727, note 61. 

Similarly expressed 

'Tt [term] means not only the lim¬ 
itation of the estate granted as to 
time; eg., for life, for years> for a 
year, a month, and the like, as may 
be specified in the lease; but it sig¬ 
nifies the estate also, and interest 
that passes by the lease.”—Hurd v. 
Whitsett, 4 Colo. 77, 86. 

99. Mass.—^Bx parte Seymotir, 14 
Pick. 40, 42. 

1, N.M.—^Martinez v. Rooky Moun¬ 

tain & S, F, Ry. Co., 47 P.2d 903, 
905, 39 N.M. 377. ' ’ . 

Coutluua'^oiL of statement 

“As when, a man hol^s an estate for 
any limited or speciflic niunber of 
years, which is entitled his, *term,* ” 
—^Martinez v. Rocky Mountain & IS. 
F.^Ry, Co^.., supra. 

2 , S.D—Paulton v. Kreiser, 101 N. 
W. 46> 18! ^D. 487, ^ AnmCas. *827. 

3, NC.—^WinstO'n-'Salem M a s o n,i c 
Temple Co. 'v. Union Guano'Co,^ 77 
S E. 1106j 1107, 162 N.C. S7, , 

j62? C.J.'p. 726 note 45,,. ^ ^ ^ * 


4. Mo.—State ex rel. Rumbold v. 
Gordon, 142 S.W. 315, 317, 238 Mo. 
168, Ann.Cas.l913A 312. 

lease for years is a term* and, 
before an estate for years can be a 
term, it must have a certain begin¬ 
ning and a certain ending, its dura¬ 
tion must ‘be measured by fixed pe¬ 
riods, as by years, months, weeks,^ 
etc.”—State ex rel. Rumbold v. Gor¬ 
don, 142 S.W. 315, 317, 238 Mo. 168, 
177, Ann,Cas.l913A 312. 

5. Wash.—Barnes v. Standard Oil 
Co. of California, 9 P.2d 1095, 1099, 
167 Wash. 609. 

62 C.J. p 726 note 47. 

Similarly expressed 

(1) A limited estate.—^Hurd ▼. 
Whitsett, 4 Colo. 77. 90. 

(2) The estate denii^ed.—Sander¬ 
son V. Scranton, 105 Pa. 469^ 473^62 
C.J. p 727 note 54. 

6. N.C.^-Gay Mfk. Co. v. Hobbs, 38 
S.E. 26, 128 N.C. 46, 83 AimSlR. 661, 

62 C.J. p 726 note 48. 

7. Ga,—^Warehouses, Inc. v. Weth- 
erbee, 46 S,B.2d 894, 898, 203 Ga. 
483. 

Wis.—^Hutchinson v. Lord, 1 Wis. 286,. 
314, 60 Am.D. 381. 

As a t&rm for years and the like 

Ga,—^Warehotises, Inc. v. Wetherbee,. 
46 S.BJd 894, 898, 203 Ga. 483. 

8J N.T.—Kottler v. New Tork Bar¬ 
gain House, 156 N.B. 591, 592, 242 
N.T. 28. 

62 C,J. p 726 note 49. 

9. Ky.—Grizzle v. Pennington, 14 
Bush 116, 116. 

63 <J.d. p 727 note 53. 
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Th€ plum! ^erms” signifies the limitations in tlio 
use of tbe estate arising out of the covenants and 
conditions thereto annexed and it also has been 
stated that the word '^ems” sometimes expresses 
the nature of an estate in land.^^ 

The word ^Hertn'^ is treated with reference to 
leases in Landlord and Tenant § 202 L See also 
the index to this title. 

-Other Particalar Applications, The words "term^ 

and "terms” are employed in various other connec¬ 
tions throughout this work. 

In Courts § 1 it is stated that the word "term” 
has been construed as meaning a court, and Courts 
II 147*169 deals with terms of court. For refer¬ 
ences to the treatment of terms of the several fed¬ 
eral eouiis see the index to the title Federal Courts- 

The term of a patent is treated in Patents §§ 
163*167. 

For other specific references see the phrases set 
out in the following subdivision, and consult the 
various title indexes and the Descriptive-Word 
Index. 


- Thrsam, The words "term” and "terms” are 

employed in various phrases which are set out in 
the note,^* and for other phrases employing these 
words and of which more recent adjudications have 
not been found see 62 C.J. p 716 notes 43*60, p 719 
note 96*p 720 note 38, p 722 note 57-p 723 note 93, 
p 724 note 6-p 726 note 39, p 729 notes 81*ai. 

TEEMINAIi. The word "terminal,” in its broad 
general sense, ordinarily means the boundary, limit, 
or end of something.^® As a rail3X>ad terra it means 
a station at which trains r^ularly begin and end 
their respective runs as stated in Railroads § I o, 
and as an electrical term it refers to either of the 
ends of a conducting circuit, as of an induction 
coil, dynamo, or electric motor as stated in Elec¬ 
tricity § 1 b. 

Phrases employing the word are set out in the 
note.i^ 

TERMINATE, In the absence of qualification, ei¬ 
ther directly or by context,^ ^ the verb "terminate” 
means to put an end toj^® to make to cease 
to end;^8 as, to terminate an effort or a contro¬ 
versy and it implies that that which is brought 


10. Colo.—^Hura V. Whltsett, 4 Colo. 

77 , ft. 

«2 C.J. p 728 not© 78. 

im QM ftatd 
T**^****lf oX ©HU 

**In all tile text-books, tbe terms 
ai»a cooaitloxis are spokeia of as an- 
uexeU to tbe term. A term slsnify- 
Sac an estate of a certain duration 
ia tbe ^b|ect of tbe grant: tbe 
*terms and conditions,* are ttie inK^i- 
dents of a term granted, and tbe ten¬ 
ant, unless prohibited by the terms 
of his lease, may grant a portion of 
bis term to another, and he may in 
such grant impose other and differ¬ 
ent terms and condltiosns. from those 
Incident to his own estate. These 
l^ropositions serve to illustrate the 
difference in use and meaning of the 
words *term* and ‘terms’ when used 
with respect to the subject before 
us,’**-Hurd V. Whitsett, 4 Colo, 77, 
85. 

11. W.Va.—Ceranto v. Trimboli, 60 

a.B. J38, 148, 58 W.Va. 340. 

12. Xhraneti 

(1) *XJash terms’* or ‘‘terms cash” 
see 14 CS.JJ5. p 21 notes 6§--5t. 

(2> **Term bonds’^ see Bonds | 1. 

i$y *T*erm contract” as a form of 
coix^raict used between motion picture 
producers and directors see Ckm- 
tracts 2 10. 

(4> “Term fees” see Costs 55 180, 
366. 

<6> "Term insurance'* gtee Insur-^ 
ance I 27 e. 


(6) “Term of art” see 6 C,J.S. p 
773 note 53.1. 

(7) “Term of imprisonment” see 
Criminal Iisw 55 1895*1988. 

<8) “Term of office” sec Officers § 
43; arwl see the index to the title 
Municipal Corporations. 

13. Tex.—-Missouri, K. & T. Ry. Co. 

of Texas v. State, Clv.App., 275 

S.W. 673, 676. 

Id. Plirasas 

(1) “Terminal carrier” see the ti¬ 
tle index to Carriers, 

(2) “Terminal company’* as rail¬ 
road company see Railroads 5 1b; 
as common carrier engaged in inter¬ 
state comm^^e see Cbmmerce 5 47. 

<3) “Terminal facilities” defined 
see Railroads § lo and consult title 
index; see also Carriers 55 368, 567. 

(4) “Terminal leave” see Army 
and Navy § 2© a (8). 

(6) “Terminai market” defined gen¬ 
erally see 56 C.J.S, p 801 notes 28* 
30; and as used In the Social Secur¬ 
ity Act, 42 U.S.C.A. 5 408 (Z) (4), 
defining “agricultural labor” see So¬ 
cial Security and Public Welfare 5 
7 b. 

(6) “Terminal point” see Railroads 
5 10. 

<7) Other phrases employing the 
term and of which more rec^t ad¬ 
judications have not been found see 
63 C.J. p 729 notes 87-4, p 731 notes 
21*34. 

15. R.I.—^Mancini v, Superior Court, 

82 A.2d 380, 393, 78 R.I. 373. 

606 


16. U.S.—Commonwealth Trust Co. 
of Pittsburgh v. U. S., D.C.Pa, 96 
P.Supp. 712, 717. 

Mont.—Hampton v. Commercial 

credit Corp., 176 P.2d 270, 275, 118 
Mont. 476—Towne v. Towne, 159 
P.2d 352, 357, 117 Mont. 453. 

R.I.—Manclni v. Superior Court, 82 
A.2d 390. 383, 78 R.I, 373. 

Stmtlarly definad 

To have its end, final part, or out- 

conote.—Commonwealth Trust Co. of 

Pittsburgh v. TJ. S., r>.C.Pa, 96 P. 

Supp. 712, 717. 

17. U.S.—Commonwealth Trust Co. 
of Pittsburgh v. U. S., supra, 

Mont.—^Hampton v. Commercial 

Credit Corp., 176 P.2d 270, 275, 119 
Mont. 476—^Towne v. Towne, 158 
F.2d 362, 357, 117 Mont. 453. 

R.I.—^Mancini v. Superior Court, 82 
A.2d 390, 393, 78 R.I. 373. 

18. U.S.—Commonwealth Trust Co. 
of Pittsburgh V. U. S^ U.C.Pa, 96 
F.Supp. 712, 717. 

Conn.—Merchants Bank & Trust Co. 
V. New Canaatn BOstorical Soc., 64 
A.2d 686, 700, 133 Conn. 706, 172 
A.U.R. 1276. 

Mont.—^Hamptem v. CJommercial 

Credit Corp., 176 P.2d 270, 276, 
118 Mont. 476—Towne v. Towne, 
158 P.2d 362, 357. 117 Mont. 453. 

R.I.—^Mandni v. Superior Court, 82 
A.2d 390, 383, 78 R.I. 373. 

62 C.J. p 732 note 44. 

19. Mont.—Hampton x Commereial 

Credit Corp., 176 P.2d 270, 276, 118 
Monl 476w ' . ^ 
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to an end had previously existed.^® 

It is also defined as meaning to come to a limit 
in time close cancel.^^ 

The word "terminate" has been distinguished from 
"expire" see 35 C.J.S. p 214 note 80.1, and "rescind" 
see 77 C.J.S. p 276 note 39. It has been held 
synonymous with, and has also been distinguished 
from, "cancel" see 12 CJ.S. p 936 notes 18, 19.1. 

Beferences applicable to the word "terminate" 
have been made to various titles throughout this 
work in the definition "Termination" post. 

Terminating. The present participle of the verb 
"terminate."^^ 

erminated” is a word which in and of itself 
implies permanency in the sense of finality or com¬ 
pleteness,and it may be employed as meaning at 
an end;2® disposed of.^'^ It has been held to be 
synonymous, and not synonymous, with "forfeited" 
see 37 C.J.S. p 3 note 80, and it has been distin¬ 
guished from "canceled" see 12 C.J.S. p 937 note 
34.1, "dissolved" see 27 C.J.S. p 357, "expired" see 
35 C.J.S. p 214 note 82.1, and "suspended" see 83 
C.J.S. p 925 note 8. 

TERMINATION. That which ends ,*28 ending or 
conclusion.29 In connection with litigation, it is 
said to mean the final determination thereof.20 

The word "termination” has been compared with, 
or distinguished from, "abrogation" see X C.J.S. p 


TERMINUM QUI PRETERIT 

349 note 16JL, "cancellation" see 12 C.J.S- p 938 
note 59.2, “determination” see 26 C.J.S. p 1257 
note 44, "dissolution" see 27 C.J.S. p 357 note 54, 
"expiration" see 35 C.J.S. p 214 note 77, "rescis¬ 
sion" see 77 C.J.S. p 277 note 47, "revocation" see 
77 C.J.S. p 362 note 30, and "winding np."2i 

The termination of particular relationships is 
treated in various titles throughout this work, par¬ 
ticular reference being made to Landlord and Ten¬ 
ant §§ 89-101, Master and Servant §§ 29-59, Part¬ 
nership §§ 270, 330, 364, 378, and the title index to 
Agency. It is stated in Malicious Prosecution § 
54 that as a general rule a termination of the pro¬ 
ceedings on which an action for malicious prosecu¬ 
tion is based in favor of the defendant in such pro¬ 
ceedings is an essential element of the cause of ac¬ 
tion. For other particular applications and specific 
uses of the term consult the Descriptive-Word In¬ 
dex. 

TEEMINEM. As the first word of a maxim of 
which there have been no recent applications see 
62 C.J. p 735 note 95. 

TERMINER- Law French, meaning to determine.22 

TERMINO. In Spanish law, a common; common 
land; common because of vicinage.22 

TERMINXJM QXJI PRETERITT, WRIT OF ENTRY 

AD- A writ which lay for the reversioner, when the 


20 . Conn.—^Merchants Bank & Trust 
Co. V. New Canaan Historical Soc., 
54 A.2d 696, 700, 133 Conn. 706, 
172 A.L..R. 1275. 

21 . XJ.S.—Commonwealth Trust Co. 

of Pittsburgh v, XJ. S., D.C.Pa., 96 
F.Supp. 712, 717. 

Conn.—Merchants Bank & Trust Co. 
V. New Canaan Historical Soc., 54 
A 2d 696, 700, 133 Conn. 706. 172 
A.L.R. 1275. 

22 . U.iS.—Commonwealth Trust Co. 
of Pittsburgh V. U. S., D.C.Pa., 
a6 F.Supp. 712, 717. 

23 . N.Y.—Burnee Corporation v. 
Uneeda Pure Orange Drixik Co., 230 
N.T.S- 239, 254, 132 Mlsc, 435. 

62 C.J. p 732 note 43- 
The lafinitire ^ oaaoel” is em¬ 
braced by the infinitive ‘"to termi¬ 
nate."—rAmie Mills, Inc., V. Tanner- 

Brice Co.^ CXC:A.Ga, 112 F.2d 910, 

911. 

24^ Wel^ter New Int.D. 

'^Terminating plan" of operation of 
building and loan associanon.*. see 
Building and J^oan Associations S 

b. 

2S.* Md —H'ambleton vl l^lfetsburgh 


Union Nat. Bank, 157 A. 404, 409, 
161 Md. 318. 

62 C.J. p 732 note 61. 

A iroyage la termliiated when the 
vessel arrives at her port of destina¬ 
tion and has been moored there in 
safety for twenty-four hours.—Gra- 
cie V. Marine Ins. Co., Md., 8 Cranch, 
76. 82, 3 L.Ed. 492. 

26, Md,—^Hambleton v. Pittsburgh 
Union Nat. Bank, 157 A. 404, 409, 
161 Md. 318. 

62 C.J. p 732 note 48, 

Ck>iuplete dlBiiosltiOB. of the action 
''Terminated" implies permanent 
complete disposition of the action.— 
Ck>xptui Juris cited in Jaife v. Stone, 
Cal,App., 106 P.2d 946, 949. 

Phrases employing the word **ter- 
minated" and of which more recent 
adjudications have not been found 
see 62 C.J. p 733 notes 56-60. 

27- Cal.—^Hurgren v. Union Mut. 
lAfe Jns. Cp^ 75 P. 168> 141 Cal, 
585, 688. 

62 C.J. p 732 note 60. 

38, Pa.—Petition of Prime, 6 
630, 531, 335 Pa Zli. 

Phrases 

(1) "Teimiination of employment" 
as used in group 'policy providing 


that insurance shall cease on ter¬ 
mination of employment see Insur¬ 
ance § 329 b. 

(2) "Termination of strike" see 
the definition "Strike" 83 C.J.S. p 646 
note 8-p 524 note 19. 

(3) "Termination of war" see the 
C.J.S. title War § 42. also 67 C.J. p 
429 note 10-p 431 note 66. 

(4) Other phrases employing the 
term and of which more recent adju¬ 
dications have not been found see 62 
C.J. p 734 note 73-p 735 note 94. 

29. N.Y.—Bums v. Stento, 9 N.T.S. 
2d 736. 742. 

39. Philippine.—^Dais v. Gardulio, 49 
Philippine 165, 159. 

62 C.J. p 734 note 68. 

31, N.Y.—^Bayer v. Bayer, 214 N.T^ 
S. 322, 340, 216 App.Div. 454. 

62 C.J. p 734 note 72. 

32. Black L.D. 

Court of oyer and terminer see 
Courts § 11. 

2^ Black L.D. 

Common lands as lands held by num¬ 
erous proprietors or by bodies cor¬ 
porate or politic for the general 
use of themselves or the public 
see Common Lands S 1 et seq. 
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posaesatOE was withheld by the lessee, or a stran^jer, 
after the determination of a l^ise for years.^* 

TEBMUfUS* A limit or boundarya boundary 
Uniit,^® For references to the treatment of the 
termini of highways, private roads, and railroads 
see the indexes to the titles Highways, Private 
Roads, and Railroads. 

Maxims. **Terminus” as the first word of maxims 
of whieh there have been no recent applications see 
62 CJ. p 736 notes 16,17. 

Termini, The plural of **terminus."37 

TERMITE* A family of psendoneuropterous in¬ 
sects with a depressed ovale body, free head, equal 
membranaeeons deciduous wings, and four-jointed 
tarsi, including the white ants or termites.^® 

TKEfcEA* A Latin term meaning earth; soil; arable 
land.5« 

Phrases and maxims commencing with the word 
**terra,” or *^terr»,” are set out in 62 C.J. p 736 
notes 21-26. 


Terre, A term derived from the Latin ‘*terra,^ 
and in law French means land.^® 

TERRACE. One primary meaning of the word "ter¬ 
race^' is a raised level space or platform of earth 
with sloping sides, usually laid with turf,<i and 
another is collectively a bank of turf and the raised 
level place supported by and it has been said 
that it might well be claimed that the popular and 
generally understood meaning of the term is the 
bank itself.^^ 

'^Terraced** usually means slope of the ground, 
arranged in a series of level steps or platforms, one 
above the other, for use or pleasure.**^ 

TERBAZZO. A synthetic material of marhle chips 
and cement ground to a smooth surface a com¬ 
position of chipped marble, cement, and sand.**® 
Since terraszo is commonly used for floors and 
stairways in public buildings,^the term is fre¬ 
quently defined as meaning a kind of flooring made 
of small chips of marble set irregularly in cement 
and polished.^ S Terrazzo tends to become slippery 


34. Black 

35* Colo.—Hurd v. Whitsett, 4 Colo. 
77, 8S. 

a and **t«rBsn!riui wEL 

(1> As weed Im the oomnutation of 
ttme or Ctlstaiiee. tlie ''terminus a 
€b© point of beelnnlng or de- 
IMyrtciro^ while the "temaixius ad 
la the end of the p^od or 
^feo poiat of arrival.—Black LkX)., suh 
verlK A QtrO; Al> QCEM. 

(S> Am meed with reference to a 
peiviate way, the ''terminus a quo” 
4eai£Xfcatea the starting point, and the 
'"terminus ad auena" designates the 
terminatixig point.—^Black sub 

verb. TERMINUS. 

Othesr phxaaea 

(i> 'Terminus homJnis;** In Eng^ 
llsh ecclesiastical practice, a time for 
the determination of appeals, shorter 
than the "terminus juris," api>ointed 
hy the judge.—Black L.D. 

I (X> *TennSnus juris;" in English 
-ecclesiastical practice, the time of 
•one or two yeans^ allowed by law 
:for the determination of appeals.— 
Lb,' I 

I' , " 1 

ae. Mo.—state eat Rumboid v, 
143 S.W. 315. ^17, 338 Mo. ■ 
1$^, ^nn,Qas^313A 312, 

«! aj. p lii note fe tall' , ' I 

t " I I , » f! 

y fi-# aaay he tenulxma 
la t^e C3^ of a strefetj road, or 
rafl'way, either end may be, ind com¬ 
monly Is. referred to ks the ter¬ 
minus.—^Blacfc LuB. 

37. C^tUry ) 


38* New Standard B. 

*Temiites live 1 a siihterraiLeaA 
oolOBiles sometimes as much as 25 to 
3C feet underground, and their food is 
obtained from the glucose found in 
wood, in search of which the insects 
in large numbers attack the wood in 
buildings. The only practical meth¬ 
od of control Is to Insulate them 
from the wooden portions of a struc¬ 
ture so that they oannot reach any 
such portions. They cim penetrate a 
crack In a brick or concrete founda¬ 
tion if of so much as one-thirty-sec¬ 
ond of an inch, and such cracks 
I when made by vibrations or settling 
of the supporting ground are soon 
discovered by them, and any piece of 
wood leaned against the building will 
furnish them a passage to it."—State 
ex rel. Corley v. Hines, 33 So.2d 317, 
318, 203 Miss. 60. 

33. Black I(.B. 

Texra esKteadansfla 

A writ addressed to an escheator, 
eto^ that he inquire and iind out the 
true yearly Value of any land, etc,^ 
by the oath of twelve men. and to 
certify the extent into the chancery. 
—Black B.B. 

40. Burrill L.B. 

'Terre-tenant" defined see Estates 
I 1 c; consult also the title in¬ 
dex^ to Judgments and Mort¬ 
gages. 

AL., Gonn.-T-Saddad v. Clark, 43 AJ2d 
221, 223, 132 Cp-nn. 229. 

42* Conn.—Haddad v. Ctark^ supra. 

■i3*<' Clark, supra.! 


1 44. Tex —Maisen t. Maxey, Civ. 
App., 233 S.W.2d 309, 312. 

45. Pa.—Copelan v. Stanley Co. of 
AmertcA 17 A.2d 659, 142 Pa.Super, 
603. 

46* Tex.—McCrory's Stores Corpora¬ 
tion V. Murphy, Civ.App., 164 S.W. 
2d 735, 739. 

Similarly defined 

A composition mainly of cement 
and marble chips.—^Knopp v. Kemp & 
Hebert, 74 P.2d 924, 193 Wash, 160. 

47. Pa.—Oopelan v. Stanley Co. of 
America, 17 A.2d 659, 661. 142 Pa 
Super, 603. 

48. Mo.—^Barker v. Silverforb, App.. 
201 S.W.2d 408, 414. 

ggTOllarly stated 

<1> A terrazzo floor Is made by 
putting a ml?:ture of cement and 
marble chip» on the floor and then 
rolling and grinding it down until 
it has a smooth surfaca—^Heading- 
ton V. Central Bldg. Co., 41 P.2d 
1040,141 mm, m. 

(2> A terraaso i^CKn* Is a floor 
formed of a oonorete mixture In 
which marble ddps asr*e mixed, and 
"fcerrazxo adrlps wWeh 

are Imbedded in this mixture and 
serwa among ether fUn^ena to sec- 
titmal^a the! floor and ptrevmit craoks 
formed in one section from extend¬ 
ing into adjacent sectiona—^Pink v. 
V. IPoscato, IhcC B.C.N.T., 7 P.Sui^ 
768, t#9. ” 

Btvldar BtElSMV ^ ^ 

Terirazzo floors RtiA with divider 
strips are not new, but terrazzo di- 
vidf^r strips of any t^srpe did not come 
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from use^^ or when and in order to make it 

less slippery carborundum chips and filings are 
frequently mixed with it.^i 

It is stated in Negligence § 81 c (4) that the 
use in a building of terrazzo floors, even though 
slippery and smooth, does not in and of itself con¬ 
stitute negligence. 

TEREIBLE. In its ordinary signification, the word 
"terrible” means adapted to excite terror; dreadful; 
frightful.^* 

TERRIEEL In English law, a landroll or survey 
of lands, containing the quantity of acres, tenants' 
names, and such like; and in the exchequer there is 
a terrier of all the glebe lands in England, made 
about 1338. In general, an ecclesiastical terrier con¬ 
tains a detail of the temporal possessions of the 
church in every parish.^^ 

TERRIPIO. The word is akin to "terror”; and 
means appalling; terrible.^^ 


TERRIS BONIS ET CATALUS REHABENEIS 
POST PURGATIONEM. A writ for a clerk to re¬ 
cover his lands, goods, and chattels, formerly seized, 
after he had cleared himself of the felony of which 
he was accused, and delivered to his ordinary to bo 

purged.55 

TERRIS ET CATALUS TENTIS ULTRA DEBI- 
TXJM LEVATUM. A judicial writ for the restor¬ 
ing of lands or goods to a debtor who is distrained 
above the amount of the debt.^^ 

TIGRIS LIBERANDIS. A writ that lay for a man 
convicted by attaint, to bring the record and process 
before the king, and take a fine for his imprison¬ 
ment, and then to deliver to him his lands and tene¬ 
ments again, and release him of the strip and 
waste.S'^ Also a writ for the delivery of lands to 
the heir, after homage and relief performed, or upon 
security taken that he should perform them.^* 

TERRITORIAL. A term used to signify connection 
with, or limitation with reference to, a particular 
country or territory.^^ 


Into use In this country until 1921 or 
1922.—^B^nk v. V. Poscato, Inc., su¬ 
pra. 

49. Pa.—Copelan v. Stanley Co. of 
America, 17 A,2d 669, 661, 142 Pa, 
Super. 603. 

60. N.Y.—Guerclo v. New York 
Lerner Co., 63 N.Y.S.2d 664, 666. 

51. Tex—McCrory's Stores Corpora¬ 
tion V. Murphy, Civ.App., 164 S.W. 
2d 735, 739. 


52. TJ.S.—^Denver & R. G. R. Co. v. 
Roller, Cal., lOO F. 738, 754. 41 
C.C.A. 22, 49 LuR.A. 77. 

52. Black L.D. 

54. Minn.—Krause v. Chicago, M. & 
St. P. Ry. Co., 202 N.W. 345, 347, 
162 Minn. 102. 

55- Black L.B. 

56. Black L.D. 

57. Black L.I>. 


58. Black L..I>. 

59- Black Ii.D. 

Phrases 

(1) “Territorial courts’^ see the 
title indexes to Courts and Federal 
Courts. 

(2) “Territorial jurisdiction” see 
the title indexes to Courts and Fed¬ 
eral Courts. 

(3) Other phrases employing the 
term see 62 C.X p 738 notes 66-^3. 


Ol6@9 
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TERRITORIES 

This Title includes the territory of the United States not contained within the boundaries of any 
of the several states; powers of the national government over such territory; application of laws of 
the United States thereto; establishment and organization of territorial governments, appointment 
of governors and other officers thereof, and rights, powers, proceedings, and liabilities of such govern¬ 
ments, their officers and agents; and actions by or against territories. 

MMim net itt tluls Title, treerted elsewhere In this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions, nature, and distinctions—p611 

2. Existence and status before adoption of constitution—p 611 

3. Acquisition of territory by United States; property rights of inhabitants—p 611 

4. What law in force—p 612 

5. -Laws of former sovereignty—p 612 

6. - Application of constitution and laws of United States—p 613 

7. -Application of laws or constitution of state—p 615 

8. Territorial extent and boundaries —p 615 

9. Political status and relations and classification—p 615 

10. - ‘‘^State” compared and distinguished—p 616 

11. - Organized and unorganized territories—p 617 

12. - Incorporated and unincorporated territories—p 618 

13. —— Foreign territory or country—p 618 

14. Gbvemment and officers in general—p 619 

15. - Power of congress—^p 619 

16. - Provisional government—p 620 

17. - Nature, construction, and operation of organic act—p 621 

18. - Powers and status of territorial government—p 622 

19. - Form and nature of territorial government; division of powers—p 624 

20. United States congress—^p 625 

21. -Annulment of, and other powers as to, acts of territorial legislature— 

p 626 

22. Territorial legislature—^p 628 

23. - Delegation of power and encroachment on other departments—^p 630 

24 . - Occupation of legislative field by congress—p 630 

25. -Validity and construction of territorial statutes p—631 

26. - Membership, sessions, employees, and compensation—^p 633 

27. - Particular subjects of legislation—p 634 

28. Executive—p 636 

29. - Governor—^p 636 

30. - Other officers, employees, and agents—637 

31. Judiciary—p 639 

32. Property—^p 639 

33. Contracts in general—p 639 

34. Liabilities in general—^p 641 

35. Fiscal management and public debt—^p 642 

36. Rights and remedies of taxpayers—643 

37. Claims against territories—p 643 

38. Actions by and against territories—p 644 

See also descriptive word ind^ in the back of this Volume 
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I 1 . Definitions, Nature, and Distinctions 

The word “territory," when used to designate a 
political organization has a distinctive, fixed, and legal 
meaning under the political institutions of the United 
States, and does not necessarily include all the terri¬ 
torial possessions of the United States, but may include 
only the portions thereof which are organized and exer¬ 
cise governmental functions under act of congress. 

While the term ''territory” is often loosely tised,l 
and has even been construed to include municipal 
subdivisions of a territory,2 and “territories of the” 
Umted States is sometimes used to refer to the 
entire domain over which the United States exer¬ 
cises dominion,3 the word “territory,” when used 
to designate a political organization, has a distinc¬ 
tive, fixed, and legal meaning under the political 
institutions of the United States,^ and the term 
“territory” or “territories” does not necessarily in¬ 
clude all the territorial possessions of the United 
States, but may include only a portion or the por¬ 
tions thereof which are organized and exercise gov¬ 
ernmental functions under act of congress.^ The 
term “territories” has been defined to be political 
subdivisions of the outlying dominion of the United 
States,^ and in this sense the term “territory” is 
not a description of a definite area of land but of 
a political unit governing and being governed as 
such.*^ The question whether a particular subdivi¬ 
sion or entity is a territory is not determined by the 
particular form of government with which it is, 
more or less temporarily, invested.^ 

"Territories^^ or "territory^^ as including "state'* 
or "states," While the term “territories of the” 
United States may, under certain circumstances, 
include the states of the Union,^ as used in the fed¬ 
eral Constitution and in ordinary acts of congress 


TERRITORIES §§ 1-3 

“territory” does not include a foreign state.^® 

As used in this title, the term “territories” gen¬ 
erally refers to the political entities or political sub¬ 
divisions created by congress, and not within the 
boundaries of any of the several states. 

§ 2. Existence and Status before Adoption of 
Constitution 

A distinction between the states which were mem¬ 
bers of the Confederation and the territories or lands 
belonging to the federal Union was recognized even 
before the adoption of the federal Constitution. 

Even before the adoption of the federal Con¬ 
stitution and during the existence of the Confed¬ 
eration a distinction was recognized between the 
states which were members of the Confederation 
and the territories or land belonging to the federal 
Union or United States^^ and the continental con¬ 
gress by the Ordinance of 1787 provided for the 
government of the Northwest Territory.^^ 

§ 3. Acquisition of Territory by United 
States; Property Rights of Inhabit¬ 
ants 

Territory organized for governmental purposes has 
been acquired in various ways by the United States, in¬ 
cluding cession and war; and usually the property rights 
of inhabitants of territory so acquired have remained 
unaffected. 

The United States has the power to acquire ter¬ 
ritory as a necessary and proper adjunct of sover¬ 
eignty and of the power to declare and carry on war 
and to make treaties,!^ and, accordingly, territory 
which has been organized for governmental pur¬ 
poses by congress 'has been acquired in various ways, 
including acquisition by cession^^ and by the prose- 


1. Puerto Rico.—^Peok Steamship Co. 
V. New York, etc.. Steamship CO'., 
2 Puerto Rico Fed. 109, 128. 

2 . Hawaii.—^Honolulu Rapid Trans¬ 
it, etc., Co. V. Territory, 21 Hawaii 
136. 

3. Cal—parte Heikich Terui, 
200 P. 954, 956, 187 Cal. 20, 17 
A.Lf.R. 630. 


8. U.S.—Binns v. XT. S., Alaska, 24 
set. 816, 194 U.S. 486, 491, 48 L. 
Ed. 1087. 

62 C.J, p 783 note 9. 

Form of government of territories In 
general see infra § 19. 

9. Cal—Ex parte Heikich Terui, 200 
P. 954, 966, 187 Cal. 20, 17 A.L.R. 
630. 


Acquisition: 

And ownership of property by 
United States in general see the 
C.J.S. title United States § 71, 
also 66 C.J. p 1304 note 28 et seq. 

By sovereign power of territo-ry 
from another sovereign power 
in general see International Law 
'§ 8 . 

14. U.S.—^Hooven & Allison Co. v. 

Evatt, Ohio, 65 S.Ct. 870, 324 U.S. 

652, 89 LEd. 1252, rehearing denied 

65 S.Ct. 1198, 325 U.S. 892, 89 L.Ed. 

2004. 

62 C.J. p 784 note 17. 

Power of congress to organize see 

infra § 15. 

Validity of treaty of cession 

The Treaty of Paris, ratified by 
Spain and the United States at the 
conclusion of the Spanish-American 
War, was not void in so far as Spam 
purported therein to* cede Puerto 
Rico to the United States.—Ruiz 
Alicea V, U. S., C.A.Puerto Rico, 180 


4. U.S.—Ex parte Morgan, D.C, 
Ark., 20 P. 298. 

5. U.S.—Ex parte Morgan, supra. 

62 C.J. p 783 note 6. 

6. U.S.-First Nat. Bank v. Tank- 
ton County, Dak., 101 U.S,. 129, 133, 
25 L.Ed. 1046. 

Utah.—^People v. Daniels, 22 P. 169, 
J Utah 288, 292, 6 L.R.A. 444. 

62 C.J. l5 7*S3 7. .. 

7. U.S.—^Interstate ^ Cqnameree 

nxt^ion v. U. S. ox rel. Hulholdt 
SS. Co., AppX>.C., 32 S.Ct, 656, 658, 
224 U.S. 474, 482; 66 8|49« 


10. U.S.—^Eidman v. Martinez, N.T., 
22 S.Ct. 516, 184 U.S. 678, 691, 46 
L.Ed. 697. 

11. U.S,—Clinton v, Bnglebret^t, 
Utah, 13 Wall. 434, 20 L.Ed. 669. 

62 C.J. p 783 note 12. 

12. Mich.—^La Plalsance Bay Harbor 

Ce. V. Monroe, Walk. 166. 

62 aJ. P 783 note 13. 

Admission to statehood affecting op¬ 
eration of ordinance see Constitu¬ 
tional Law § 42 c. 

13*, U^S.—Cabebe v. .Acheson, C.A 
Hawaii, 183 F.2d 795, 
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aition of war.^* Usually, tinder general rules of 
international law, the property rights of inhabitants 
of territory so acquired by the United States have 
remained unaffected,^® especially where express pro¬ 
vision in this respect is made in the treaty of ces- 
sion.^^ Accordingly, the rules under which the 
people lived under their former government define, 
for the sovereign of today, the rights previously ac¬ 
quired,^® but, where rights based on the law of the 
former government continued after the United 
States acquired whatever rights the former govern¬ 
ment had, the validity of the claim is to be judged 
also in the light of the public law of the United 
States.^® 

§ 4. What Law in Force 

As shown infra §§ 5^7, the laws of the former 
sovereignty, and the Constitution and laws of the 
United States or of a particular state, may be made 
to apply to newly acquired territory of the United 
States. 

Examine Pocket Parts for later cases, 
g 5 ^ __ Laws of Former Sovereignty 

l.am &f the former sovereignty Intended for the 
protection ©f private right* of Individuals or for the reg- 
ptatton of general conduct continue In force In 

territory acquired by the United Statea except to the 


extent that mch lawa are Inconsistent with the Con- 
stltutlon, laws, and political Institutions of the United 
States or of a provisional government established un¬ 
der the control of the United States, and except laws 
which have been duly altered by competent authority. 

In accordance with general rules discussed m 
International Law § 8, laws of the former sover¬ 
eignty have continued in force in territory ac¬ 
quired by the United States which congress has set 
up as a political entity or subdivision,20 in so far 
as such laws are intended for the protection of 
private rights^i or for the regulation of intercourse 
between, and the general conduct of, individuals ,22 
except to the extent that the laws of the former 
sovereign are inconsistent with the Constitution and 
laws of the United States®® or with the valid ordi¬ 
nances of a provisional government established by 
military authorities in possession and occupation 
under the control of the president of the United 
States,®^ and except laws which are political in 
character,or which are in conflict with the 
political character and institutions of the United 
States,®® or which have been duly altered by the 
government of the United States®^ or by the ter¬ 
ritorial government.®® 

The rule that the former law continues in force 
applies particularly to laws affecting commercial 
transactions or relationships,®^ individual property 
rights,®® and domestic relationships and, by ex- 


87#, fpllow«d In Canoel t. TJ. S., j 
18# WM 878. i 

U.Sj—^K oo<ven & Allibcm Co. v. 
Uvatt, C^o, 85 S.Ct. 870, 324 U.S. 
#88, 8t 1268, r«he«yin« denied 

#£ act 11#8, S85 U.a 882, 89 I*, 
m 2#04. 

#2 CJr. p 784 note 18. 
of: 

Conauest in g^eneral wee Interna¬ 
tional L*aw § 8. 

Military occupation g-enerally aee 
the C.J.S. title War and National 
Defense 5 38, also 67 C,J. p 421 
notes 76-80. 

10 . U.S.—^Playa De Flor Land & 
Imp. Co. V. U. S.. D.C.Canal Zone. 
70 F.Snpp. 281, modified on other 
g^nnds, C.C,A., 160 F.2d 131. 

62 G.J. p 784 note 20. 

Acqiilsltlon of citizenship by ces¬ 
sion of territory see Citizens 5 11. 
CbJlectiTe naturalization effected by 
aoqtilSitlon of tSnitory of another 
nation see Aliens S 135. 

Ownership of publio lands in general 
furwi tn territories see Fnhllc Lands 
5 2 . 

Status of tehahltants of domain 
transferred from one sovereign 
powm* to another in* general see 
lnterzmiti<mal LaW § 8 lx 
17, tr.S.—Alvarez v. U. S., Ct,Cl., SO 
S-Ct 361. 216 U.a 167, 54 L.®d. 
4 ^ 

i2'c.x p 784 note 21, 


Recognition of land grants made by 
former sovereign see Public Lands 
55 283-286. 

18. U.S.—^U. S. V. FulIsrd-L»eo, Ha¬ 
waii. 67 S.Ct. 1287, 331 U.a 266, 
n L.Ed. 1474. 

18. U.a—H. a r. Fullard-Leo. su¬ 
pra. 

20. U.S.—^American Ins. Co. v. 366 
Bales of Cotton, S.C., 1 Pet, 511, 
7 IxM. 242. 

62 C.J. P 785 note 31—69 CX. p 623 
notes 66—69. 

Conflict of statutes of territorial leg^ 
islature with constitutional and 
other statutory provisions see in¬ 
fra 6 22. 

Legislation by territorial legislature 
see infra 55 22-27. 

Operation of common law in terri¬ 
tories see Common Law 5 18. 

2L U.S.—^Vilas v. City of M a nl ,la;, 
Philippine. 31 S.Ct. 416, 22# U.S, 
345, 65 L.Ed. 491—Ortega v. Lara, 
Puerto Rico. 26 S.Ct 707, 202 U.S. 
339, 60 LuEd. 1055. 

22 , XJ.S.—American Ins. Cow v. 356 
Bal^ of Cotton. S.C., 1 Pet 611, 7 
242. 

23; U.S.—^Leitensdorfer v. Webb, N. 
3d.. 20 How. 176. 15 L,Ea. 891. 

62 O.J, p 734 note 25—59 C.J. F 8^4 
note 67. ^ ^ i 

612 > 


24 , U.S.—^Leitensdorfer v. Webb, su¬ 
pra. 

62 C.J, p 785 note 26. 

X^aws of provisional government in 
general see infra § 16. 

25w U.S.—^American Ins, Co. v. 356 
Bales of Cotton. S.C., 1 Pet 511, 7 
L.m 242. 

38. Philippine.—U. S. v. Namit 38 
Philippine 926. 

62 aJ. p 785 note 28. 

27. U.S.—American Ins. Co. v, 356 
Bales of Cotton. S.C, 1 Pet 611, 
7 L.Ed. 242. 

62 C.J. p 786 note 29. 

Power of congress over territories in 
general see infra 55 16-21. 

2B, V S.—In re Chavez, N.M., 149 P. 
73. 80 CC.A. 461. 

Puerto Rico.^—Gim€nez v. Brines, 10 
Puerto Ri<x^ 124. 

Powef of territorial legislature in 
general see infra 5 22. 

33u ILS.—^PhiMppiiie Sugar Estates 
Cou vi U. S*^ 39 CtCl. 

226. 

62 CLT. p 786 note 3A 

sa. U.S.—In re Cha.y^ 

F. 73, 80 C.C.A. 451. ^ 

62 p 78^ isdte 35. ^ 

31. U.B.—re^ suprii. 

62 C.X*p‘785ndte,8%, | ^ 



86 C.J.S. 

press provision of certain administrative orders or 
of the organic acts of the territories, former laws 
have been continued in force.*® 

I 6. -Application of Constitution and 

Laws of United States 

The Constitution and laws of the United States do 
not apply automatically and as a whole to newly ac-** 
qulred territory of the United States or to territory 
which merely belongs to, as distinguished from territory 
which is Incorporated into, the United States; but pro¬ 
visions of the Constitution and* acts of congress, in so 
far as they can apply, may be made applicable. 

While in a general sense the federal Constitution 
is in force wherever and whenever the sovereign 
power of the United States is exerted,it does not, 
as a whole, apply automatically to newly acquired 
territory,^^ or to territory which merely belongs to, 
as distinguished from territory which is incor¬ 
porated into, the United States,35 even though such 
territory has been given an organized government.®® 
Only a part of the restrictions or limitations of the 
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federal Constitution apply in respect of such un¬ 
incorporated territory,®’^ the applicable provisions 
in general being those which guarantee or secure 
certain fundamental personal rights®® or which 
limit the exercise of executive and legislative power 
when exerted for or over the insular possessions 
and generally other guaranties of the Constitution 
extend to such possessions only as congress, in the 
exercise of its legislative power over territory be¬ 
longing to the United States, has made those 
guaranties applicable.^*^ 

Provisions of the federal Constitution, in so far 
as they can apply, may be made applicable to ter¬ 
ritorial matters by express provision in the organic 
act of a particular territory^^ or by a general stat¬ 
utory provision applicable to '‘organized terri¬ 
tories,”'^® and, where a territory is incorporated into 
the United States, the federal Constitution applies 
to, and becomes operative in, such territory,'*® even 
in the absence of express provision therefor by 


32. U.S.—^People of Virgin Islands 
V. Price, C.A.Virgin Islands, 181 
F.2d 394. 

62 C.J*. P 785 note 37. 

Continuation of laws in effect by 
organic act in general see infra 
5 17. 

33 , XJ.S.—^Balzac v. People of Puerto 
Rico, Puerto Rico, 42 S.Ct. 843, 
348, 268 U.S. 298, 66 L.Ed. 627. 

62 C.X P 785 note 39. 

Applicability to territories of consti¬ 
tutional provisions relating to: 
Due process of law see Constitu¬ 
tional Law 5 672. 

Equal protection of the law see 
Constitutional Law §§ 602—603. 
Freedom of speech and of the 
press see Constitutional Law § 
213. 

Full faith and credit see Conflict 
of Laws § 3. 

Impairment of obligation of con¬ 
tract see Constitutional Law § 


‘"That the Constitution is in effect 
in the territories . . . has been 

so often determined in the affirma¬ 
tive that It is no longer an open 
question.”— 0 *Donoghue v. U. S., Ct. 
Cl., 53 S.Ct. 740, 747, 283 U.S. 616, 
77 L.Ed. 1366. 

34 . U.S.—^Martinsen v. Mullaney, D. 
C.Alaska, 85 F.Supp. 76. 

62 C.J. p 786 note 40. 

35 . U.a—Iriarte v. U. S., aC.A. 
Puerto Rico, 167 F.2d 106, 167 A.L. 
R. 494—Government of Guam v. 
Pennington, D.C.Guam, 114 F.Supp. 
907 —^u. S. V. Seagraves, D.C.Guam, 
100 F.Supp. 424. 

62 C.J. p 78^ note 41. 

Incorporated and unincorporated ter¬ 
ritories in general see infra S 12 . 

30 . U.S.—Balzac v. People of Puer¬ 
to Rico, Puerto Rico, 42 S.Ct. 343, 
268 U.S. 298, 66 L.Ed. 627. 
Organized and unorganiised territo¬ 
ries see infra 5 11 . 


277. 

Presentment or indictment by 
grand jury see Indictments and 
Information § 3 b (1). 

Privileges or immunities of citi¬ 
zens see Constitutional Law S 
467. 


Regulation of commerce see Com¬ 
merce 5 8 * 

Religio-us liberty and freedom of 
conscience see Constitutional X»aw 


8 206. 

Trial by Jury see Juries 5 16. 
Unreasonable seard^ and sei¬ 
zures see Sea^dies and. Seizures 
5 3. ; ^ ' 

Cbnsiitutf'bhal ^ 


of: 


Oongrej^ see inafra. 5*5 1*5-^ ' - 


Tier?^or|ta ie~gislaatur% infra’ 5 

^ ^s %i . .-1 u 


37. U.S .—JyoTT V. U. Philippine, 
24 S.Ct. 808, 195 U.a 138, 49 L-Ed. 
128, 1 AnmCaev 69?., 

I 62 C.J. p 786 not^ 43. 

33 ^ U.S.—^Arroyo Puerib Rioo 

Transp. Authority, C.CALPuerto 
Rioo, 164 F.2d 748—^Thombei^ v. 

* Jorgensen. C.C.A.Virgin Islands, 60 
! F:2d 471—U. S. ex rel. Legnlllou 

V.' Davls^ D.C.Virgin Islwads, 116 
iP.Supp. 392. 

62 aJ. p 786 note 44, ^ \ 

39 * U.S.—^Hooven & Allison Co. v. 

Evatt, Ohio, '66 S.Cti: 870, 324 TJ.a^ 
I ^ 6 ^, 89 L.Ed. 1252, rehearing dehied 

* 65 S.Ct, 1198, 326 U.S. 892, 89 UEd 

^20>04. " ' ' i**" r f " t 

40. U.S.—^HOoven & Allison € 0 , v. 
H Evatt, supra. ^ ® l 


Power of congress over territory be¬ 
longing to the United States gen¬ 
erally see infra 5 16. 

41. U.S.—^Duncan v. Kahanamoku, 
Hawaii, 66 S.Ct. 606, 327 U.S. 304, 
90 L.Ed. 688 —^Alaska S. S. Co. v. 
Mullaney, C.A.Alaska, 180 F.2d 805 
—Arroyo v. Puerto Rico Transp. 
Authority, C.C.A.Puerto Rico, 164 
F.2d 748. 

62 C.J. p 786 note 46. 

42. U.S.—Nagle v. U. S., Alaska, 191 
F. 141, 111 C.C.A. 621. 

Alaska.—^U. S. v. North Pacific 
Wharves, etc., Co., 4 Alaska 662. 

43. U.S.—Grant v. Pilgrim, C.CJL 
Alaska, 95 F.2d 662. 

62 C.J. p 786 note 48. 

Alaska 

U.S.—Grant v. Pilgrlmy sapra. 

Bawali , 

Constitution of United States gen¬ 
erally is applicable to Territory of 

Hawaii. 

U.S.—Stainback v. Mo Hock Ke Lok 
Po, Hawaii, 69 S.Ct 606, 336 U^S. 
368, 93 L.Ed. 741—Inter-Island 

Steam Nav. Co. v. Territory of Ha¬ 
waii, C.C.A.Hawaii, 96 F.2d 412, af¬ 
firmed Iwler^Island Steam Nav. Co. 
V. Territory of Hawaii, by Public 
Utihtieb Conteiission of Hawaii, 69 
S^Ct 202, 306 U.S. 306, 83 L.Ed, 189 

I —International Longshoremen's & 
Warehousemen's Union v. Acker¬ 
man, Hawaii, 82 F.Supp. 66 , re¬ 
versed on other grounds, C.A., Ac¬ 
kerman V. International Long- 
sJisoreni®^’^® ^ Warehousemen’s Un¬ 
ion, 187 F.2d 860, certiorari denied 
International Longshoremen's and 
Warehousemen's Union v. Acker¬ 
man, 72 S.Ct. 85. 342 U.S. 859, 96 
L.Ed. 646. 
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congresa.^^ The ^called “bill of rights” contained 
m some organic acts makes applicable statutory 
equivalents of certain provisions of the federal 
Constitution.*^ Under the terms of the compact 
f)fFerccl to the people of Puerto Rico by Pub.L. 600, 
4S U.S.C.A. §§ 731l>~731d, and by the Joint Resolu¬ 
tion of Congress approving the constitution adopted 
by the people of i\icrto Rico pursuant thereto, 48 
U.S.C.A, § 7314 note, the government of the newly 
created Commonwealth of Puerto Rico is subject to 
“the applicable provisions of the constitution of the 
United States.”** 

Lcu^s of United States, In general the acts of 
congress do not extend to newly acquired territory 
in the absence of an expression of intention so to 
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extend them,*^ and a particular act may expressly 
except the territories from the operation of the 
act.*® Si>ecific federal statutes may, however, be 
extended to territories either by express provision 
in the particular statute*® or by a statutory provi¬ 
sion applicable to a specific territory.^o Laws not 
locally inapplicable or otherwise excepted, may also 
be extended to territories by a general provision 
applicable to organized territories^^ or by a gen¬ 
eral provision in the organic law.®^ Furthermore, 
there is authority for the view that even in the 
case of a territory which is not incorporated into 
the United States certain acts of congress are 
necessarily operative without an express extension 
of such acts,53 notwithstanding there has been an 


Haw&il.—€k»rxms ^weim clt«d ia Ter¬ 
ritory V. Toshlmura, 35 Hawaii 32-4. 

S3 C.y. p 786 not© 48. 

*4. U.S—Rasmusaen v. U. S., Alas¬ 
ka, 25 act. 514. 1S7 U.S. 616, 43 
U.Ed. 862, 

62 C.J. p 787 note 43. 

45- U.S.—Dorr v. U. S.. Philippine 
Islands. 24 S Ct 808. 185 U.a 138, 
48 UEd. 128. 

$2 CJ. p 787 not© 51. 

Operation and ©Ifect of hill of rlxhta 
in general ©ee infra 8 17. 

46w Mora t. Mejiaa. aA.Pii©r- 

to Rico. r.2d 877. 

Zntwra^t© oobsumto© cslaom has not 
hmm inad© a part of th© eormpact.— 
Morm V. Torres. 3D.C.Pu©rto Rico, 113 
W.Bnpp* 308, afOrmed, CXA., Mora v. 
MeHan, 300 WM S77. 

tl.S,—U. S. V. Oancy, D.C.Mfnn., 
54 F.Snpp. 755. afaraied, C.C.A.. 148 
F.2d 788, certiorari denied 66 S.Ct. 
2€«, 326 U.S. 767, 90 L-Ed. 463, re¬ 
hearing denied 66 S Ct. 229, 326 
U.S. 810. 80 U.Bd. 485. 

62 ax p 787 note 52. 

Applicability, to territories and in¬ 
sular possessions^ of: 

Fair Xiabor Standards Act see Mas¬ 
ter and Servant § 161(3). 
Ftederal Employers* Uiahillty Act 
»8ee Master and Servant § 173 c 

a>. 

Immigration laws Bee Allens S 34, 

48L U.Sj—B owles v. Intern Sugar 
A9S0<ciates^ B.dMOL# 64 E.Supp. 508. 
reveamed on other grounds, C.aA., 
158 F.2d 298- 

63 ax P 737 note 63. 

SbEoepticHa reiaitlzxg to ereoieana lasid 
laws 

<X) FWiur© of sul^e<iuent acft of 
coi^sre^ wMoh oovered only the 
sublet o€ a leglslatum Wer Alaska, 
to ropeat th# statement in previously 
enaoted laws that general l£md laws 
of Utedted States should not apply In 
Alasha^ Is Of no sigmIScanoe in deter¬ 
mining: whether such genOml ^land 


laws are applicable In Alaska—^U. S. 
V, Roxxe. 10 Alaska 130. 

(2) Th© federal statute xrantingr a 
right of way for construction of 
highways over public lands not re¬ 
served for public uses is not a “gen¬ 
eral land law" within federal statute 
providing for a civil government for 
Alaska and that nothing contained in 
such statute shall be construed to 
put In force In Alaska general land 
laws of United Btates, and hence pro¬ 
visions of statute granting a right 
of way were applicable to Alaska— 
U. S. V. Rogge, supra 

4i9, U.S.—People of Puerto Rico v. 
Shell Co., Puerto Rico, 58 S.Ct. 167, 
302 U.S. 253, 82 U.Ed. 235—Ruiz 
Alicea v. U. S., C-A.Puerto Rico, 
186 P.2d 870, followed in CJancel v. 
U. a, 180 F.2d 873—N. U. R. B. v. 
Gonzalez Padin COw, C.C.A.1, 161 
P.2d 353—^VelazQuez v. Hunter, 
C.C.A.Kan., 169 P.2d 606, certiorari 
denied 67 S.Ct. 1084, 330 U.S. 846, 
81 UBd. 1281—Rivera v. U. S„ C.C. 
A. Puerto Rico, 161 F.2d 47—Cres¬ 
po V. U. a, aC.A..Puerto Rico, 161 
F.2d 44, ©ertiorari dismissed 66 S. 
Ct. 620. 327 U.S. 768, 80 UEd. 881— 
Sun Chong Uee v- U. S.. C.aA-Ha^ 
waSi, 125 F.2d 85—EX parte Rog¬ 
ers, U.C.Guam, 104 F.Supp. 383— 
Torres v. Hiatt, B.C.Ga, 83 F.Supp. 
614—International Lon^horemen's 
& Warehousemen's Union v. Acker¬ 
man, U.C.Hawaii, 82 F.Supp. 65, 
reversed on other grounds, CA*, 
Ackerman v. International long¬ 
shoremen’s and Warehousemen’s 
Union, 187 F.2d 860, certiorari de¬ 
nied International Longshoremen’s 
and Warehousemen*# Union v. Ac¬ 
kerman, 72 act. 86, 342 U.S. 8S9, 
96 U-Ed. 646. 

62 C.X p 787 note 54, 

501 U-S,—^Alaska S. S, Co. v-i Mul- 
, laney, CJLAJaska, 180 F.2d 806. 

63 C.J. p 787 note 55. 

51- U.S.—^U. S. V. Rogge, Alaska, 10 
Alaska 13#. * 

62 CLJ. p 787 note 66. 
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Statute held not repealed by fail¬ 
ure of the act of congress, making 
further provision, for civil govern¬ 
ment of Alaska to repeat substance 
of previously adopted federal statute 
making Constitution and laws of the 
United States not locally inapplica¬ 
ble extend to all territories then ex¬ 
isting or thereafter created, which 
was contained in the act of 1884 pro¬ 
viding a civil government for Alaska. 
—^U. S. v. Rogge, supra. 

52. U.S.—Alaska S. S. Co. v. Mul- 
laney, C.A Alaska, 180 F.2d 805— 
People of Puerto Rico v. Shell Co., 
C.C.A.Puerto Rico, 86 F.2d 677, re¬ 
versed on other grounds 68 S Ct 
167, 302 U.S. 263, 82 L Ed. 235— 
Laguana v. Ansell, D.CGuam, 102 
F.Supp. 818—Crain v. Government 
of Guam, B.C.Guam, 97 F.Supp. 
433, affirmed, CA., 196 F.2d 414. 

62 ax p 787 note 67. 

HawaR 

Laws of United States generally 
are applicable to Territory of Ha¬ 
waii.—Stainhack v. Mo Hock Ke Lok 
POv Hawaii 69 S.Ct 606, 336 U.S. 
368. 93 U.Ed. 741. 

ApphcahUlty to gefnexal acts only 
Provision in Organic Act of Puerto 
i Rico extending United States laws to 
Puerto Rico applied only to general 
acts which were without special ap¬ 
plication, and which were broad 
enough to apply to the possessions, 
and not to act expressly applicable 
to United States district courts.— 
Munoz V. Puerto Rfco Ry. Eight & 
^Power Co., aC.APuerto Rico, 83 F.2d 
262, certiorari denied 66 S.Ct. 955, 298 
; U.S. 689, 8# I^WL 1498, 

53. PhiHppii^--^Tsai Te v. Bell, 27 
Philippine 354. 

$2 C J. p 787 note 58- 

Bei^enAezLt o^a elmraelesr aiid of 
act 

U.S.—Pewle Puerto Rico v. 

:Co., Puerto Rloo^ 6# sS.Ofe. 1^, 3#2 
U*S. 263, 82 I^m 233. 
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express withholding by congress of a blanket exten¬ 
sion of the laws of the United States, coupled with 
the specific extension of certain laws,®^ 

I 7 . _ Application of Laws or Constitu¬ 

tion of State 

In some cases the laws of a particular state were 
extended to a territory. 

In some cases congress has provided that the 
laws of a particular state shall be extended to a 
territory.SS The Organic Act of Puerto Rico did 
not extend to that island any provision of any state 
constitution.^^ 

§ 8. Territorial Extent and Boundaries 

Congress may divide the territorial lands into terri- 
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torial divisions, states, or territories and states; and 
the extent or boundaries of a territory may be fixed In 
the organic act. 

Congress has power to divide the territorial lands 
of the United States into territorial divisions, states, 
or territories and states and the extent or 
boundaries of a territory may be fixed in the organic 
act.^® A suit by the United States against a state 
to determine the boundaries between such state and 
a territory of the United States was properly 
brought in equity.^^ 

§ 9. Political Status and Relations and Classi¬ 
fication 

A territory is a body politic, but it Is not a sover¬ 
eign in the true sense of that term. 

A territory is a body politic.^® It is not “sover- 


Act aiJitcdatixig^ aciiTiisitloii of terri¬ 
tory 

Fact that congress did not have 
Puerto Rico in mind at time of en¬ 
actment of Shermajn Anti-Trust act 
was not enough to exclude Puerto 
Rico from operation of act, but it 
was necessary to go further and say 
that, if acquisition of Puerto Rico 
had been foreseen, congress would 
have so varied its comprehensive lan¬ 
guage as to exclude Puerto Rico 
from operation of act.—People of 
Puerto Rico v. Shell Co., supra. 

54- Philippine.—People v. SandaJ, 51 
Philippine 34—Tan Te v. Bell, 27 
Philippine 354. 

55 , XJ.S.— XJ. S. V. Pridgeon, Ohio, 
14 S.Ct. 746, 153 TJ.S. 48, 38 L.Ed. 
631. 

62 C.J. p 787 note 60, p 788 notes 
61—63. 

Construction of statutes adopted 
from other jurisdictions generally 
see Statutes §§ 371—373. 
se. Puerto Rico.—^Rodriguez v. Mil¬ 
ler, 23 Puerto Rico 551. 

57. Neb.—^First Nat. Bank of Mis¬ 
souri Valley, Iowa, v. McFerrin, 9 
N.W.2d 166, 142 Neb. 617. 

5«. Wash.—Watts v. TJ. S., 1 Wash. 
Terr. 288. 

62 C.J. P 788 note 67. 

Where territorial statute operative 
see infra § 

IfTehraska 

(1) Where congress at tim,e of ad¬ 
mitting Iowa into Union established 
boundary middle of channel of 
Missouri ,River in accordance with 
eri^abling act, all land on western side 
of river remained or becamo part of 
Nebraska Territory, in view of subse¬ 
quent act organizing territory to west 
of the river using same de’^ghation 
' f0)!r yasteipn ‘ &ucIl- ©r^sn-' 

ized teih:ftofy as it used for west^ 
boundary of Iowa.—First Nat. Bank 
of'MSissouH Valley, lowfifcj. v. McFer¬ 
rin, 3 N.W.2d 166, 142 l^eb. t 


(2) Congress intended in formation 
of organized territory of Nebraska 
out of territory west of Missouri 
River and formation of State of Ne¬ 
braska out of territory of Nebraska, 
that eastern boundary adjacent to 
State of Iowa should be coincident 
and coterminous with the middle of 
the channel of the Missouri River as 
it existed at the time Iowa was ad¬ 
mitted into the Union.—^Pirst Nat. 
Bank of Missouri Valley, Iowa, v. 
McFerrin, supra. 

59. U.S.—U. S. V. Texas, Tex., 12 S. 
Ct. 488, 143 U.S. 621, 36 L.Bd. 285. 

62 C.J. p 788 note 69. 

Original jurisdiction of supreme 
court of suit by United States 
against state see Federal Courts § 
194. 

60. Mont.—Territory v. Hildebrand, 
2 Mont. 426. 

Alaska is a territory of the United 
States.—^U. S. v. Farwell, U.C.Alaska, 
76 F.Supp. 35—62 C.J. p 789 note 82 
Sawaii is a territory of the Unit¬ 
ed States. 

0 S..—Stamback v. Mo Hock Ke Lok 
Po, Hawaii, 69 S.Ct. 606, 336 U.S. 
368, 93 Li.Ed. 741—Sun Chong Lee 
V. U. S., C,C.A.Hawaii, 125 F.2d 95. 
Philippine.—^In re Shoop, 41 Philip¬ 
pine 213. 

Oklahoma Territory; Ixidiaa Tem*- 
tory 

(1) By the organic act of Oklaho¬ 
ma Oklahoma Territory was cc^ved 
out of the Indian Territory and be¬ 
came a political entity aa an organ¬ 
ized territory of the United States, 
s^eparate and distinct from the Jn*- 
dfan Territory as any other organ¬ 
ized territory of the United States, ' 
Chicago, R. I. & P. Ry. Co. v. Gist, 
190 P. 878, 79 Oki. 8 . 

(2) The rest of the Indian Terri¬ 
tory remai®®d ' an unorganized ter¬ 
ritory.—Corpus Juris cited in City of 
Cttlckasha v. Fosi^er^ 48, P,2d 289, 291, 

415 


173 Okl. 217—Chicago, R. I. & P. R. 
Co. V. Gist, 190 P. 878, 79 Okl. 8 . 

(3) Government of Indians and 
Indian country in general see Indians 
§§ 67-89. 

Philippine Islands 

( 1 ) Prior to the proclamation of 
their independence in 1946, it was 
stated broadly that the Philippine 
Islands were not a territory.—U, S. 
V. Bull, 15 Philippine 1. 

(2) However, they were recognized 
as a territory for some purposes.— 
In re Shoop, 41 Philippine 213—62 
C.J. p 789 note 89. 

(3) Under the Philippine Inde¬ 
pendence Act of 1934, presidential 
proclamation of Philippine independ¬ 
ence, and treaty, of July 4, 1946, with 
the Republic of the Philippines, con¬ 
templating that the United States 
would surrender all sovereignty 
“over the territory and people of the 
Philippines,'* quoted expression was 
all-inclusive, excepting only those 
Filipinos who have by their own 
volition taken authorized steps to 
separate themselves from a national 
relation to the government of the 
Philippines.—Cabebe v. Acheson, C.A. 
Hawaii, 183 F.2d 795. 

Puerto Blco 

(1) The 1950 Act of congress re¬ 
lating to organization of Puerto Ri¬ 
can government and the Federal Re¬ 
lations Act incorporated therein and 
the Puerto Rican Constitution es¬ 
tablish a compact between Puerto 
Pican people and United States and 
create a new relationship between 
them, as a result of which Puerto 
Rico is no longer a possession, ter¬ 
ritory, or dependency but enjoys self- 
government and has a government 
which is no longer a Federal Gov¬ 
ernment agency exercising delegated 
power.—Mora v, Torres, D.C.Puerto 
Bico, 113 F.Supp. 309, affirmed, C.A., 
Mora V. Mejias, 206 F.2d 377. 
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cign” in the true icnse of that ierm,^ that is, it 
is not a distinct or independent sovereignty** or an 
independent government;** and a territory has been 
regarded as a mere dependency of the United 
States.** While, by certain organic acts, some 
attributes of sovereignty have been conferred,** 
the so-called “sovereignty'* of a territory comes 
from congress and not from the people.** 

While the view has been taken that the relation of 
a territory to the general government is no more 
independent than that of a city to a state in which 
it is rituated and which has given to it its municipal 
organization,*^ and that the relation of territories 
to the general government is much the same as that 
which counties bear to the several states,®* the 
view has also been expressed that the analogy be¬ 


tween the relation between counties and other mu¬ 
nicipal organizations to a state legislature and that 
of a territory to congress is by no means com¬ 
plete®* and that the relation between a territory and 
the general government is sui generis, having no 
complete analogy in any other political organiza¬ 
tions.^® 

The relation of the cities of a territory to the 
territory is a precise counterpart of the relation of 
the cities of any state to the state m which they are 
embraced.7i Thus a city or county is a subdivision 
of a territory,^* but a board or bureau is not.*^* 

I 10. - “State** Compared and Disting¬ 

uished 

Th© word '**tate'' i« often u®cd In contradistinction 


<l) It is « political entity created 
tjy t fa # act with the consent of the 
people of Puerto Rico and joined in 
tmion with the United States of 
America under the terms of the com- 
IMact—^Mora v. Mejias, C.A.Puerto 
Klco, F.2d 377—Mora v. Mejias, 
D,C.Fuerto Blco, 116 FJSupp. 616. 

<S> Prior to the establishment of 
the CeHumonwealth, In a broad sense 
at least, Puerto Rico was reirarded 
as a territory.—Telasouea ▼. Hunter. 
eeXA-Kan., 15S F.Zd 666, certiorari 
denied 67 S.Ct 1664, 3S6 U.a 846. 61 
li.36aL. latl—Crespo v. V, CCIA- 
Puerto Bleo, 161 F.ld 44, certiorari 
dlamissed 66 S.Ct. 636, 837 U.3. 158, 
66 "UMO, ttl—^Torres t. Hiatt, D.C. 
Oa^, 81 ifJSupp. §14—63 CJ. p 788 
ivote M. 

f4> By the natidoation of the 
4yeaty of Paris, the island became 
■bKrtliory of United States.—I>e 
V. Bidwell, N.T., 31 S.Ch 748, 
l$i U.Sl 1, 45 ImMA. 1641—Ruia Ali¬ 
cea r. U. a, C.A.Puerto Rico, 186 
WM 87®, followed in Oano^ v. U. a, 
18® F.3d 878. 

C5) The people of Puerto Rico had 
no political status In the ordinary 
semie di^rlng' the period of the mili¬ 
tary Rovemment.—Mhins v. Puerto 
Rico, 5 Puerto Rico Fed. 103. 

<6) Bven after the creation of a 
gov^Timent, the view was ex- 
preaoed fhat it corresponded more 
dNiseiy to wtet ere called posses- 
altei ei ^be BiHItlsh ^'own Umn to a 
t^cUiei^ of ^ae United 

Blaifciaew---FaiNr^ SUijair Co. w Rich- 
"'leMaeiii, f Puerto Rido Fed. 334, af- 
86 act 476, Zit 44^ 6# 

C7> Fact that the term territory,”' 
aa fei some acts of Gongress, 

do^ not Inohide Puerto Rico ap¬ 
pears from the context.—Gonzales v. 
People of Puerto Rlcoy CsC.A.Pa€rto; 
.Rioo, 81 F.M 61—63 CXJ. p 789 note! 
87. ’ 1 


Tlrgia 

<1) The Virgin Islands are a ter¬ 
ritory of the United States.—H. I. 
Hettinger & Co. v. Municipality of 
St. Thomas and St, John, C.A.Virgln 
Islands, 187 F.2d 774—Harris v. Mu¬ 
nicipality of St Thomas and St 
John, U.aVirgin Islands. Ill F.Supp. 
63. 

(f) In providing in the Organic 
Aet th a t municipality of St Croix 
and nmnicipaiity of St Thomas and 
St John are constituted into bodies 
: politic and jurldlc under the present 
name of each municipality, congress 
(dearly Intended to set up two dis¬ 
tinct legal entities and the fact that 
they were referred to as municipali¬ 
ties merely continued a prior desig¬ 
nation and did not make them mu¬ 
nicipal corporations without more 
said.—^Harris v. Municipality of St. 
Thomas and St John, supra. 

SL. U.S.—H. I. Hettinger A Co. v. 
Municipality of St Thomas and St 
John, aA.Tirgln Islanato, 187 F.3d 
774. 

63 €U, p 788 iw>te Tl. 

Admission of territory to sfat^iood 

see States S 33. 

Doctrine of state sovereignty aspp^fo- 
ahle to territory see infHb S 1®. 
Immunity from suit see infra S 38. 
Cosnjuonwealth of Pueurfeo Rloo 

Under the terms of the compact 
under which government of Com¬ 
monwealth of Puerto Ri<^ was 
tahUshed Puerto Bieo is sovereign 
ovey matters not, ruled by the C>n- 
stitution of the United States.— 
Mora V. Mejias, D.CPuerto Ric(^ 116 
F,Supp. 616. 

eSL U.S,—Talbott V. Board of Coun¬ 
ty Supervisors, Mont^ 11 S.Ct. 684, 
188 438 » 36 31 ®, 

63. US.—In re Lane, Kan., 1® S.Ct. 
76®^ 185 U.a .448, 84 IXBd. 219. 

64, U.S,—Snow v; U* S 4 Utah IS 
Walh^sm 

68 CtX ^ 788 note 74* ^ , 


Exercise of delegated powers see In¬ 
fra 3 18. 

65ta U.S.—In re Puerto Rico Tax Ap- 
peala C.C.A.Puerto Rico^ 16 F.2d 
645, reversed on other grounds 
Smallwood v. Gallardo, 48 S.Ct, 23, 
276 U.S. 66, 72 UEd. 152. 

Puerto Rico.—Rosaly v. People, 16 
Puerto Rico 481, reversed on other 
grounds 33 S.Ct 362, 227 U.S. 276, 
57 L,Ed. 607. 

Nature, construction, and operation 
of organic act In general see infra 
5 17. 

Teauporary sovereign governments 
Territories of the United States 
have been recognized as temporary 
sovereign governments organized un¬ 
der laws of congress and limited on¬ 
ly by organic law and United States 
Constitution.—^Harris v. Municipality 
of St. Thomas and St. John, D.C. 
Virgin Islands, 111 F.Supp. 63. 

®6* Dek.—Territory v. O'Connor, 41 
N.W. 746, 5 Dak. SS7, 3 D.R.A. 355. 
6^. U.S.—Talbott V. County Board 
of Supervisors, Mont, 11 S.Ct 694, 
18® U.a 488, 86 D.Bd. 21®. . 

6a, U.S.—First Nat Bank v. Yank¬ 
ton County, Dak., 1®1 U.S. 129, 133, 
26 um 1046. 

^ Dak.—^Territory v. Scott, 20 N. 
W. 401, 8 Dak. 867. 

70. Dak.—Terri^iry v. Scott supra. 

71. U.S.-^. a V. FttTW^I, D.C.Alas- 
ka, 76 F.Supp. 36. 

72- Hawaii.—-Wong Nin v. Oty and 
of Honolulu, 88 Hawaii 

87t. ' ' ' 

The City sad kkmasty of Mbsolitlii 
is a subdivision of the Territory Of 
Hawaii—WoBg‘ ‘Nln v. CSty and 
County of HonoTulu, isopra. 

7a HawatL—Wong ijrin v. Gfty ipd 
CbUDsty of Honolulu^ supra. 

Board of haa status 

of a board or bureau, and Is not a 
subdivision of the territory.— 7 Wong 
Nin V. City and County of Honolulu, 
sua?3ra,.v' ^ 1; , 1 , 
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to ''territory,” and It Is only In exceptional cases that 
the word applies to a territory. The chief distinction 
between a state and territory is in the matter of sover¬ 
eignty and the relaticm of each to the government of 
the United States. 

While in its general public sense, and as some¬ 
times used in the statutes and the proceedings of the 
government, the word ‘"state” has the larger mean¬ 
ing of any separate political community, including 
therein the territories, as well as those political 
communities known as states of the Union,'^^ the 
word “state” is often used in contradistinction to 
“territory,”'^^ and it is only in exceptional cases that 
the word applies to a territory.'^® A distinction be¬ 
tween ""states” and “territories” appears to be im¬ 
plicitly recognized by the federal Constitution,'^'^ 
and, usually at least, as used in the federal Con¬ 
stitution, the word “state” does not include “ter¬ 
ritory.”'^ ^ So also, a like distinction has been recog¬ 
nized by the courts.*^^ While the organic act has 
sometimes conferred on a territory an autonomy 
similar to that of a state ,^0 the doctrine of state 
sovereignty does not apply to territories in the full 


TERRITORIES §§ 10-11 

sense,*^ and, while it has been said that an incor¬ 
porated territory is as much a part of the United 
States as the states, 3 ^ territory sustains no such 
relations to the government of the United States 
as does a state,even though the territory is in¬ 
corporated into the United States,since the sev¬ 
eral states of the Union possess all the powers and 
attributes of independent nations, except such as 
they have delegated by the Constitution to the 
United States, which is not the case with a terri- 

tory.^5 

Embryo or inchoate state. Although a territory 
has been regarded as an embryo or inchoate state,*® 
the use of the term “territory” does not necessarily 
involve the idea or promise of future statehood.*^ 

§ 11. - Organized and Unorganized Ter¬ 

ritories 

Some territories have been classified as organized 
territories. 

Some territories have been classified as organized 
territories** as distinguished from that part of 


74 . U.S.—Talbott V. Silver Bow 
County, Mont, 11 S.Ct. 694, 139 XJ. 
S. 438, 35 L.Ed. 210. 

District of Columbia as state see 
District of Columbia fid. 

Orignnal jurisdictio-n of federal court 
of action by or against citizen of 
territory see Federal Courts § 66. 
State defined in general see States 
§ 1 . 

'‘Territories'* Including "states” see 
supra § 1. 

75. U-S.—U, S. V, B’arwell, D.C.Alas¬ 
ka, 76 F.Supp. 35. 

62 C.J. p 789 note 97. 

76. Puerto Rico.—^Puerto Rico Amer¬ 
ican Tobacco Co. v. Benedicto, 10 
Puerto Rico Fed. 374. 

77. IT.S.—Downes v. Bidwell, N.T., 
21 S.Ct. 770, 182 U.S. 244, 250, 45 
L.E3d. 1088. 

62 C.J. p 7SS note 99. 

78. U.S.—Territory of Alaska v. 
Troy, Alaska, 42 iS.Ct. 241, 258 U.S. 
101, 66 UEd. 487. 

62 CJ". p 790 not^ U 
78. U*^.—Doughborough, v. Blake, 
D.Ct, 6 Wkeat. 317, 6 l/.Ed. 98. 

62 C.J, p 790 note 2. 

is jjqt la state.—^U. S. v. 
Farwe^, D.ClAlaska, 76 F.Supp^ 35. 
Puerto Rico . 

(1) Prior to establiahmept of new 
relationship pursuant to which Puer¬ 
to Rich* enjoys self-government, 
Fuerto Ri<?Q was ^ not ;federated state. 
—Sancho v. BsM^urdjL CqrporaUon of 
America, i^cq^ 109 F.2d| 

57, reversed on o^er. grcuikds Bacar¬ 
di Corporation of Ameri<^' v. Domi¬ 
noed .ml 

98'—iSEora v. Ton^, IXCJB!U|e(i>| 


to Rico, 113 F.Supp. 309, affirmed, 
C.A., Mora V. Mejias, 206 F.2d 377— 
62 C.J. p 790 note 2 [a]. 

(2) The rule has not been changed 
by the new relationship.—^Mora v. 
Torres, D.C.Puerto Rico, 113 F.Supp. 
309, affirmed, C.A., Mora v. Mejias, 
206 F.2d 377. 

(3) Thus Commonwealth of Puer¬ 
to has not become a state in the fed¬ 
eral union like the forty-eight states. 
—Mora V. Mejias, C.A,Puerto Rico, 
206 P.2d 377. 

(4) It is, however, a "state” with¬ 
in a common and accepted moaning 
of that word.—Mora v. Mejias, C.A. 
Puerto Rico^ 206 F.2d: 377—Mora v. 
Mejiasv D.C.Puerto Rlcov 115 F.Supp. 
610. 

The Virgta Islaaids are not a sov¬ 
ereign state.—5L I, Bfettlnger & Co. 
V. Municipality of St. Thomaa and 
St. John, C.A.Virgin Islands, 187 F.2d 
774. 

80. U.S.—Puerto Rioo Tax Appeals, 
Puerto Rico, 16 F,2d 645, reversed 
on other grounds Smallwood v. 
Gallardo, 46 Sv(X. 23w ^75 U.S. m 
%2^ dUC 152. . ^ ^ - 

62 CJ, p 7^0 ^ ^^ *5- s , , 

81- Alaska.-r--Wickb®«hain Smith, 
7 Alaska 522. - . 

l^^rto Rico,.—^People v. FoAuna Es¬ 
tates, 10 Puerto Rico Fed.'130, .af¬ 
firmed 27"9, F. 6'00’ certioraii, denied 
.42 S.Qt. 5^^, iS9 ,687, 66 LJBJd. 

■ ■ . 4M - H ^ ' 

Sovereignty of: ^ * 

States in general see States i 2^ 
Territortea in general see supra j 

Monte^T^ilvear County ^ v. 


Davis, 12 P. 688, 6 Mont. 30$, af¬ 
firmed 11 S.Ct. 694, 139 U-S. 438, 36 
L.Ed. 210. 

Incorporation in general see infra $ 

12 . 

83. Wash.—Smith v. U. S., 1 Wash. 
T. 262. 

62 C.J. p 790 note 6. 

84. Alaska—Juneau Hardware Co. 
V. Troy, 6 Alaska 364, affirmed 
Territory of Alaska v. Troy, 42 S. 
Ct- 241, 258 U.S. 101, $6 L.Ed. 487. 

85. Wash-—Smith v. U. S., 1 Wash. 
T. 262. 

88 - U.S.—Harris v. Municipality of 
St. Thomas and St, John, D-C-Vir- 
gin Islands, 111 F.Supp. $3. 

62 C.J. p 790 note 10. 

87. Puerto Rico.—^Peck Steamedilp 
Line v. New Tork, etc.. Steamship 
Co., 2 Puerto Rico Fed. 109i 

62 C.J, p 790 note 11. 

88 . U.S.—^Interstate Commerce Com- 
mis^on v. U. S. ez rel. Humbolt 
Sw S. Co., APP.D.C., 32 S.Ct. 666, 

. 568, 224 U-Sj. 474, 56 lUEd. 849. 
Form of territorial government see 
infra S 19- 

Alaska has been r^rarded as an or¬ 
ganized territory.—U. S. v. Far well, 
D.C.AJaska, 76 F.Supp. 35—62 C.J. 
p 786 note 46, p 790 note 16. 

Sawall has been regarded as an 
organized territory.—^In. re Shoop, 41 
Philippine 213. 

Puerto Bico 

(1) Prior to the establishment of 
the Commonwealth of Puerto Rico, 
Puerto Rico was regarded as an or¬ 
ganized territory.—N.L.R.B. v. Gon¬ 
zalez Padin Co., aCJLl, 161 F.2d 
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the public domain belonging to the United States 
which has no separate organized government,®^ or 
even, in some cases, from certain entities which 
operate under a form of self-government estab¬ 
lished by congress.5*> 

§ 12. ^— Incorporated and Unincorporated 
Territories 

Territories or possessions of the United States have 
been classified as incorporated, which are those which 
have become part of the United States, and unincorpo¬ 
rated, which are those which have not been made part 
of the United States. 

Territories or possessions of the United States 
have been classified as incorporated and unincorpo¬ 
rated.®^ Incorporated territories are those which 
have become part of the United States®- and which 
are entitled to the benefits of the Constitution, as 
discussed supra § 6. Unincorporated territories or 
possessions are those which have not been made part 
of the United States for all purposes,®® those which 
merely belong to or are '^appurtenant to” it,®^ 


and which, as discussed supra § 6, are not within 
the operation of all provisions of the federal Con¬ 
stitution in the absence of affirmative action by 
congress. The view has been expressed that this 
distinction between "incorporated” and "unincorpo¬ 
rated” territories concerns the political relation to 
the Union®® and not the civil rights of the resi- 
dents.®7 Incorporation into the Union may not be 
assumed without express declaration or an implica¬ 
tion so strong as to exclude any other view,®® but, 
in the absence of other and countervailing evidence, 
a law of congress or a provision in a treaty ac¬ 
quiring territory, declaring an intention to confer 
political and civil rights on the inhabitants of the 
new lands as American citizens, may be properly 
interpreted to mean an incorporation of it into the 
Union.®® 

§ 13. - Foreign Territory or Country 

Although territories or possessions are not generally 
considered foreign country or territory, domain may be 
treated as a territory or possession of the United States 


353—Cases v. XJ. S., C.C.A.Puerto 
Rico, 131 F.2d 916, certiorari denied 
Cases Velazquez v. U. S., 63 S.Ct. 
1431, 319 U.S. 779, 87 L.Ed. 1718, 
rehearingr denied €5 S.Ct. 1010, 324 

U. S. 889, 89 U.Ed. 1437—Sancho v. 
Bacardi Corporation of America, C.C. 
A,Puerto Rico, 109 F.2d 67, reversed 
on other grounds Bacardi Corpora¬ 
tion of America v. Dominech, 61 S.Ct. 
219, 311 U.S. 150, 86 L.Ed. 98—62 C. 
jr. p 790 note 18. 

(2) However, it was not an organ¬ 
ized territory in the technical sense 
of the word.—De Lima v. Bidwell, 
K.T.. 21 S.Ct, 743, 182 U.S, 1. 45 L,Ed. 
1041 —Ruiz Alicea v, U, S., C.A.Puer- 
to Rico, 180 F.2d 870, followed In 
Cancel v. U. S. 180 F,2d 873—U. S. 

V. Farwell, D.C.Alaska, 76 F.Supp. 36. 
3?liilippin.e Islands prior to their 

independence were not regarded as 
organized territory. 

U.S.—^U. S. V. Farwell, supra. 
Philippine.—In re Shoop, 41 Philip¬ 
pine 213. 

89. U.S.—In re Lane, Kan., 10 S.Ct. 

760, 135 U.S. 443, 447. 34 L.Ed. 219, 
90; Philippine.—In re Shoop, 41 
Philippine 213. 

91. U.S.—Balzac v. Puerto Rico, 
Puerto Rico, 42 S.Ct. 343, 268 U.S. 
66 L.Bd. 627. 

62 C. J. p 790 note 21. 

Incorporated territory compared with 
stf^e supra § 10, 

9a.,. UJ3.r—Ralzac v. Puerto Rico, su- 
pra^^—Territory of Alaska v. Troy, 
Alaska, 42 S.Ct 241, 263 U.S. 101, 
66 L.Ed. 487. 

Alaa^ca Was incorporated into the 
United States.—S. Farwell, B.C. 
Alaska, 76 F.Supp. 31—62 p 791 

note 33. 


Hawaii 

(1) Territory of Hawaii was incor¬ 
porated into the United States—^Ter¬ 
ritory V, Toshimura, 35 Hawaii 324— 
62 C.J. p 791 note 34. 

(2) Territory of Hawaii is part of 
United States, but is ad so insular 
possession.—^Nakazo Matsuda v. Bur¬ 
nett, C.C.A.Cal., 68 P.2d 272. 

93. U.S.—Soto V. U. S., C.C.A.Virgin 
Islajids, 273 F. 628. 

62 C.J. p 790 note 24. 

Bependexteies acquired as result of 
Spauish-Americau war 
The dependencies, acquired by 
cession as the result of war with 
Spain, are territories belonging to, 
but not a part of, the Union of states 
under the Constitution.—^Hooven & 
Allison Co. V. Evatt, Ohio, 65 S.Ct. 
870, 324 U.S. 662, 89 L.Ed. 1262, re¬ 
hearing denied 65 S.Ct. 1198, 325 U.S. 
892, 89 L.Ed. 2004. 

Guam is an unincorporated terri¬ 
tory of the United States.—Govern¬ 
ment of Guam v. Pennington, I>.C. 
Guam, 114 F.Supp. 907—Laguana v. 
Ansel I, D.C.Guam, 102 F.Supp. 919— 
U, S. V. Seagraves, I>.C.Guam, 100 
F.Supp. 424—Crain v. Government of 
Guam, D.C.Guam, 97 F.Supp. 433, af¬ 
firmed, C.A., 195 F.2d 414. 

Philippine Islands 

tJongress never assumed to incor¬ 
porate the Philippine Islands as a 
territory of the United States,—^U. 
S. V. Farwell, B.C.Alaska, 76 F.Supp. 
35—U, S, V. Gancy, B.CMinn., 64 
F.Supp. 755, affirmed 149 F.2d 788, 
certiorari denied 66 S.Ct. 166, 326 
U.S. 767, 90 L.Ed;. 463, rehearing de¬ 
nied 66 S.Ct. 229, 326 U.S. 810, 90 
LwEd. 496^—62 C.J. p 791 note 35. . 

618 


Puerto Rico was not incorporated 
into the United States.—^N.L.R.B. v. 
Gonzalez Padin Co., C.C.A.1, 161 P.2d 
353—Iriarte v. U. S., C.C.A.Puerto 
Rico, 157 F.2d 105, 167 A.L.R. 494— 
Cases V. U. S., C.C.A.Puerto Rico, 131 
F.2d 916, certiorari denied Cases 
Velazquez v. U. S., 63 S.Ct. 1431, 319 
U.S. 770, 87 L.Ed. 1718, rehearing de¬ 
nied 65 S.Ct, 1010, 324 U.S. 889, 89 
L.Ed. 1437—Sancho v. Bacardi Cor¬ 
poration of America, C.C.A.Puerto 
Rico, 109 P.2d 67, reversed on other 
grounds Bacardi Corporation of 
America v. Bominech, 61 S.Ct. 219, 
311 U.S. 150, 85 L.Ed. 98—U. S. v. 
Farwell, I>.C.Alaska> 76 F.Supp. 86— 
62 C.J. p 791 note 36. 

Virgin Islands were not incorpo¬ 
rated into the United States.—U. S. 
ex rel. Legulllou v. Davis, D.C.Vir- 
gin Islands, 116 F.Supp. 392—62 C.J. 
p 791 note 37. 

94. U.S.—^Balzac v. Puerto Rico, 
Puerto Rico, 42 S.Ct. 343, 258 U. 
S. 298, 66 L.Ed. 627. 

62 C.J. p 791 note 25. 

95. U.S.—Allen v. U. S., C.C.A.Vir¬ 
gin Islands, 47 F.2d 735—Soto v. 
U. S., C.C,A.yirgin Islands, 273 F. 
628. 

96. Puerto Rico.—^Puerto Rico Amer¬ 
ican Tobacco Co, v. Benedlcto, 10 
Puerto Rico Fed. 374. 

97- Puerto Rico.—^Puerto Rico To¬ 
bacco Co. V. Benedicto, supra. 

98. U.S.—Balzac v. Puerto Rico, 
Puerto Rico, 42 S.Ct. 343. 258 U.S. 
298, 306, 66 L.Ed. 627. 

62 CX p 791 note 31. 

99. U-S.—Balzac v. Puerto Rico, su¬ 
pra. * ' i i ‘ » 
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for particular purposes and as foreign territory for other 
purposes. 

Even the unincorporated territories or possessions 
may not in general be considered foreign country 
or territory^ even in the absence of express legisla¬ 
tion of congress in this respect.^ Domain may, 
however, be treated as a territory or possession of 
the United States for particular purposes and as 
foreign territory for other purposes.^ 

§ 14. Government and Officers in General 

Except as the United- States may permit, a depend¬ 
ency has no government but that of the United States. 

A dependency has no government but that of the 
United States except in so far as the United States 
may permit.^ 

§ 15. -Power of Congress 

Congress has general and plenary power, derived 


from the federal Constitution, to govern and control the 
territories. 

Congress has power to govern and control the 
territories^ and it has frequently been held or recog¬ 
nized that this power is general and plenary^ ex¬ 
cept as limited or controlled by the federal Con- 
stitutionJ The power of congress in this respect 
includes the power to govern directly^ or to organize 
a local government for a territory,^ and it has been 
said that congress exercises as to territories the 
combined powers of the national and state govern- 
ments.iO In respect of territory not incorporated 
into the United States some form of civil govern¬ 
ment may be established.^^ The power which con¬ 
gress constitutionally may delegate to a territory 
covers all matters which, within the limits of a 
state, are regulated by the laws of the state only 
but the acts of the territorial government are sub¬ 
ject to the supervision of congress.^^ 


X- TJ.S.—Lincoln v. U. S., N.Y., 25 
set. 455, X97 U.S. 419, 49 L.Ed. 
816. 40 CtCl. 525. 

What are unincorporated territories 
or possessions see supra § 12. 
Pliilippine Islands 

After the treaty of cession with 
Spain proclaimed in 1899, and prior 
to the establishment of the inde¬ 
pendent Republic of the Philippines 
in 1946, the Philippine Islands were 
not regarded as foreign country or 
territory.—The Diamond Rings, Ill, 
22 S.Ct. 59, 183 U.S. 176. 46 L.Ed. 
138—62 C.J. P 791 note 41, 

Puerto Itioo 

(1) Puerto Rico did not become 
part of United States until the rati¬ 
fications of the treaty with Spain on 
April 11, 1899.—^A. S. Las cell es & Co. 
V U. S., 49 CLCl. 382, affirmed De 
Pass V. U. S., 37 S.Ct. 400, 243 U.S. 
625, 61 L.Bd. 935. 

(2) Since then, however, It has 
been de facto and de jure American 
territory, and not regarded as foreign 
country or territory.—^Ponce v. Ro¬ 
man Catholic Apostolic Church, 
Puerto Rico, 28 S.Ct. 737, 210 U.S. 
296, 309, 52 L,Ed. 1068—62 C.J. P 
791 note 42. 

2 . XJ.S.—^De Lima v. Bidwell, N.T.. 
21 S.Ct. 743, 182 U.S. 1, 45 L.Ed. 
104L 

3. U.S.—Luckenbach S. S. Co. v. 
U. S, Ct.CL, 60 S.Ct. 148, 280 U.S. 
173, 74 L.Ed. 356. 

62 C.J. p 792 note 43. 

4. U.S.—Cincinnati Soap Co. v. U. S., 
Neb., 67 S.Ct. 764, 301 U.S. 308, 81 

' L.Bd. 1122. 

5. U.S.—Stainback Mo Hock Ke 

Lok Pov Hawaii, 69 S.Ct. 606, 336 
U^. 368, 33 L.Bd. 741—Hooyen & 
Allison Co. V. Evatt, Ohio, 66 S.Ct. 

* 870, 324 U-S. 652, 89 L,Ed. 1262, 

d^ed 65 S.Qt 1198^., 325 


U. S. 892, 89 L.Ed. 2004—Inter- 

Island Steam Nav. Co. v. Territory 
of Hawaii, by Public Utilities 
Commission of Hawaii, Hawaii, 59 
S.Ct. 202. 305 U.S. 306, 83 L.Ed. 189 
—Cincinnati Soap Co. v. U. S., Neb., 
67 S.Ct. 764, 301 U.S. 308. 81 L.Ed. 
1122—Buscaglia v. Ballester, C.C. 
A.Puerto Rico, 162 F.2d 805, cer¬ 
tiorari denied Ballester Hermanoz 

V. Buscaglia, 68 S.Ct. 154, 332 U.S. 
816, 92 L.Ed. 393—Sancho v. Coro¬ 
na Brewing Corp., C.C.A.Puerto 
Rico, 89 F.2d 479, certiorari denied 
Corona Brewing Corp. v. Sancho, 
58 S.Ct. 18, 302 U.S. 699, 82 L.Ed. 
540~^U. S. V. Pugh, D.C.Guam, 106 
PSupp. 209—^Rainier Nat. Park Co. 
V. Martin, D.C.Wash., 23 F.Supp. 
60, affirmed 68 S.Ct. 478, 302 U.S. 
661, 82 L.E}d. 611—Hart Coal Cor¬ 
poration V. Sparks, D.C.Ky., 7 P. 
Supp. 16, vacated on other grounds, 
C.C.A., Sparks v. Hart Coal Corpo¬ 
ration, 74 P.2d 697. 

Alaska—^U. S. v. Rogge, 10 Alaska 
130 

62 C.J. p 792 note 44. 

Canal Zone 

U.S.—^Panama Agencies Co. v. Fran¬ 
co, C.C.A.Canal Zone, 111 P.2d 263. 

6. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, by 
Public Utilities Commission of Ha¬ 
waii, Hawaii, 69 S.Ct. 202, 305 U.S. 
306, 83 L.Bd. 189—Siegmund v. 

General Commodities Corp., C.C A. 
Ariz., 175 P.2d 952—NL.R.B. v. 
Gonzalez Padin Co., C.C.A.1, 161 
p.2d 353—Oases v. U. S., C C.A. 
Puerto Rico, 131 P.2d 916,'certio¬ 
rari denied Cases Velazanez v. U. 
S., 63 S.Ct. 1431, 319 U.S. 770, 87 
L,E<3. It 18, rehearing denied 65 
sot. 1010, 324 U.S. 889, 89 L.Ed. 
1437. 

Alaska—U. S. v. Rbgge, 10 Alaska 
I —Gordon v, Nash, 9 Alaska 701. 

619 


Hawaii.—Campbell r. Stainback, 38 
Hawaii 310. 

62 C.J. p 792 note 45—12 C.J. p 910 
note 42. 

**The constitutional power of Con¬ 
gress to legislate with respect to 
territories is comprehensive.”—^Peo¬ 
ple of Puerto Rico v. Eastern Sugar 
Associates, C.CA.Puerto Rico, 166 P. 
2d 316, 322, certiorari denied 67 S.Ct. 
190, 329 U.S. 772, 91 L.Ed. 664. 

7. U.S—^N.L.R.B. V. Gonzalez Padin 
Co., C.C.A.1, 161 F.2d 353—Cases v 
U. S., C.C.A.Puerto Rico, 131 F.2d 
916, certiorari denied Cases Velaz¬ 
quez V. U. S., 63 set. 1431, 319 
U.S. 770, 87 L.Bd. 1718, rehearing 
denied 65 S.Ct. 1010, 324 U.S. 889, 
89 L.Ed. 1437. 

Alaska—U. S. v. Rogge, 10 Alaska 
130. 

62 C.J. p 792 note 46. 

8. Philippine.—U. S. v. Bull. 16 
Philippine 7. 

9. U.S.—^Harris v. Municipality of 
St. Thomas and St. John, D.C.Vir¬ 
gin Islands. Ill F.Supp. 63. 

62 C.J. p 792 note 49. 

Form of government see infra § 19. 
10 * U.S—Oklahoma, K. & M. I. 
Ry. Co, r. Bowling, Okl., 249 P. 
592, 161 C.C.A. 518. 

11 , U.S.—Soto V. U. S., C.C.A.Virgin 
Islands. 273 F. 628. 

12* U.S.—^District of Columbia v. 
John R, Thompson Co., App D.C., 
73 S.Ct. 1007, 346 U.S. 100, 97 L.Ed, 
1480. 

13. U.S.—District of Columbia v, 
John R. Thompson Co., supra—Tal¬ 
bott V. Silver Bow County, Mont., 
11 S.Ct. 594, 139 U.S. 438, 35 L.Ed. 
210—^Buscaglia v. Ballester, CCA. 
Puerto Rico, 162 F.2d 805, certio¬ 
rari denied Ballester Hermanoz 
Buscaglia, 68 S.Ct. 164, 332 U. 
816, 92 L.Ed. 393. 


> m 
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Scmrct of power. While the power of congresi^ to 
govern or control the territories or the power to 
legislate therefor is founded on the federal Con¬ 
stitution,^^ the cases have not been in complete 
harmony in expressions or statements as to what 
provision or provisions of the Constitution arc the 
source of the power,^® The view has been ex¬ 
pressed that the power arises from the right to ac¬ 
quire territory,'* from the power given by § 3 of 
Article IV of the federal Constitution to dispose of 
and make all needful rules and regulations respect¬ 
ing the territory or other property belonging to the 
United States,'^ or from both;'* and it has been 
laid down that the power to govern is a power 
which arises not necessarily from the territorial 
clause of the Constitution but from the necessities 
of the case and from the inability of the states to 
act on the subject.'* It is no longer doubted that 
the territorial clause of the Constitution applies as 
well to territory subsequently acquired as to ter¬ 
ritory already possessed when the Constitution was 
adoj^cd.** 

AUenation of territory. There are expressions to 
the effect that, under the territorial clause of the 
Constittitimi, congress may dispose of a territory*' 
or any part thereof,** and the broad statement has 
been made that congress may sell and dispose of 
territory to a foreign power.** 


Under the compact between the United States 
and Puerto Rico created by the 1950 Act of Con¬ 
gress relating to organization of the Puerto Rican 
government and the Federal Relations Act incor¬ 
porated therein, and the Puerto Rican Constitution, 
congress cannot amend such constitution and both 
parties must consent to amendment of the acts.** 

§ 16. -- Provisional Government 

B«foro •stabHshment of territorial govemmenta by 
congresa, provisional governments established by the 
Inhabitants, by the military authorities in possession 
and occupation, and by the preskient throu 0 h civil 
agents have been recognized; and the agencies and 
Institutions of such governments, as well as their ordi¬ 
nances or orders, remain effective and operative until 
revoked or modified by direct legislation of congress or 
of a duty established territorial government. 

Even before congress had made provision for 
the government of certain territories, provisional 
governments, the authority of which has been recog¬ 
nized, were established by the inhabitants,by the 
military authorities in possession and occupation 
under control of the president of the United 
States,*® and by the president throixgh civil agents 
in the exercise of his powers as commander-in-chief 
of the military forces of the United States.**^ The 
agencies and institutions of the government so 
established replace those of the former govern¬ 
ment** and remain effective and operative imtil re- 


Aw&vMmemt oC. koA exercise &f other 
p&wmn of, statutes of 

terrItoHal see ixifra S 

11 . 

14. UJa.—HooveQ & Allison Co. v. 
Bvstt, OkUh eS act. 87©, 82i tT.S. 

1253, rehearln^r de- 
xkled 65 act 1138, 325 U.S. 833, 83 
2g©4. 

62 C.y. p 733 note 53. 

Fewer to lesrlslate In ^reneral see in¬ 
fra I 26. 

m tr.a—Be Uma V. Bldwell, N.T.. 
21 S.Ct 74S, 182 IJ.a 1. 45 L.E<L 
1641—^Flrst Nat Bank v. Yankton, 
Bak^ 161 XJ.S. 129. 25 I^Ed. 1046. 

me. tJ.S.—Siegnaimd v. General Com¬ 
modities Corp., C-C-A-Ariz., 175 F. 
2d 358. 

<XJr. p TtS note 55^ 

jLWm —BEooven & ABlson Co. v. 

Ohio, 65 act 878^ 324 U.a 
83 pJBO, 1862, rehearing de- 
m&a 66 act 1138. 325 U.a 832, 

83 2#©4—tj. a V. staH 

oi Kan., B.aOkl.. 60 F. 

Sm^ 385. 

68 <XJr. p V33 m>te 57. 

power of governing and of 
legislating for a territory la the in¬ 
evitable oonseguenoe of the right to 
and to hold territory. Conid 
this portion be contested, the oon^ 
stltntion of the United States da^ 


Clares that 'congress shall have pow¬ 
er to dispose of and make all needful 
roles azid regulations respecting the 
tenitory or other property belonging 
the United States.' **—Serd and 
Laralde v. Pitot, La., 6 Crandh 332, 
336, 3 LfcKd. 240—Biegmund v. Gen¬ 
eral Commodlti^ Corp** CXCLAAria., 
175 F.2d 352, 354. 

Ckmxxnaree edaose of federal Cosu- 
stitotlon adds nothing to comprehen¬ 
sive power given to congress by 
provision relating to national terri¬ 
tory, and it can have no eonseguen- 
tial effect of limiting territorial ac¬ 
tion.—^Buscaglia v. Ballester^ C.CJL 
Puerto Rteo, 162 F.2d 805, eartlorari 
denied Ballester Hermanos v. Bus- 
caglia, 68 B,Ct, 154, 332 U.S. 816, 92 
LumL 393. 

JB. U.S.—C^nr^ of Jesus Christ, 

Im b. s. V. u. a, Utah, 10 act. 
738, 136 U.a X S4 IsMO, 478. 

62 OJ. p 733 note 58. 

19. U.a—Be Itaa v. Bidwell, K.Y., 
21 act. 74s, 182 U.a 1, 45 USd. 
1041. 

62 C.J. p 733 note 60. 

80. U.a— Hooven & ABIsmit €So. v, 
Elvatt, Ohio, 65 S.Ct. 870, 324 U.a 
662, 83 L.ESd. 1259, rehearing de¬ 
ni^ 65 S-Ct. 1138, 225 U.a 892„ 89 
^ UUd, 2004, ^ 

62 C.J'. p 733 note 61. 


[ 3&uly view to contrary 
U.S.—Scott V. Sandford, Mo., 13 How. 

333, 15 L-Ed. 631. 

62 C.J. p 733 note 63. 

31. U.S —Be Lima v. BidwelL N.T., 
I 21 S.Ct. 743, 182 U.S. 1, 45 L.Ed. 
1041—Cabebe v. Acheson, CLA.Ha^ 
wall, 183 F.2d 795. 

62 CU. p 733 note 62. 

22. Alaska.—Juneau Hardware Cb. 
V. Troy, 6 Alaska 364, affirmed 
Territory of Alaska v, Troy, 42 
act. 241, 258 U.a 101, 66 IxEd. 
487. 

2a MonL—Territory v. Bee, 2 Mont, 
124. 

24. U.S.—Mora v. Torres, B.C.Paer- 
to Rico, 113 F.SUPP. 303. 

SS. Or.—Baldro v. Tolmie, 1 Or. 
176. 

62 CU. p 733 note 65. 

8a W,B, —U. a V. Seagraves, B.C. 

Guan\ 100 F.Supp. 424. 

62 CLJ. p 734 note 66., 

Military government in occupied 
are^ in general see the* C.J.S. title 
t^ar and National Befense 9 39» 
also 67 CU. p 521 note 87 et seq. 

27. PMhpptosy^-Ud a V. 15 

5. > ^ 

62 CLJ. p m note 67. 

2a U.S.-7^|^^^3^dodfep V. Webb, N, 
20 ^&WJ X7^ *519 83IL 
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voked or modified by direct legislation by congresses 
or by legislation of a duly established territorial 
government, enacted in its exercise of powers 
delegated by congress.eo Likewise, the ordinances 
or orders of such authorities have the force of law^^ 
and remain in force until revoked or modified by 
direct legislation of congress^^ qj- legislation of 
a duly established territorial government, enacted in 
its exercise of powers delegated by congress.^^ 

§ 17. - Nature, Construction, and Opera¬ 

tion of Organic Act 

The permanent government of newly acquired terri¬ 
tory has usually been effected through the passage of 
an organic act which takes the place of a constitution 
as the fundamental law of the local government and 
binds the territorial authorities. 

The permanent government of newly acquired 
territory has usually been effected through the pas¬ 
sage by congress of an “organic act,”34 which is 
a federal law^S which takes the place of a con¬ 


stitution as the fundamental law of the local gov- 
emment^® and is obligatory on, and binds, the ter¬ 
ritorial authorities.®^ Early organic acts or laws 
were similar to the constitutions of the states,®® and 
it has been said that the organic law has the same 
status as a state constitution in a state.®® In some 
cases, however, a distinction between the two has 
been recognized in asserting that a state constitu¬ 
tion is a limitation on power while an organic act 
is a grant of power,but this distinction has not 
always been recognized to the full extent, at least 
in respect of some organic acts.’^l 
Rules of canstruction. General rules as to the 
construction and operation of statutes have been ap¬ 
plied in construing the organic act of a territory.^® 
Thus the act must be given a reasonable, although 
not a narrow or technical, construction.^® The 
whole act must be taken into consideration in the 
light of its legislative history'^^ and of the general 
type of government set up by it,^® and no single 
section should be segregated;^® and the right of a 

May 17, 1884, providing a civil gov¬ 
ernment for Alaska, that Indians or 
other persons in the district should 
not be disturbed in the possession of 
any lands actually in their use or 
occupation or "'now claimed” by 
them, but that the terms under 
which such persons might acquire 
title to such lands were reserved for 
future legislation by congress.—Dent 
V. Alaska Placer Co., C.A.Alaska, 177 
P.2d 8. 

43. U.S.—^Vidal V, Fernandez, C.C.A. 
Puerto Rico, 104 P.2d 606, certio¬ 
rari denied Vidal v. Gajrcia, 60 S. 
Ct 130, 308 U.S. 602, 84 L».Ed. 504. 
Provisioii relating to amendment 

of laws did not contemplate the re¬ 
enactment at length of every earlier 
statute that might be affected in any 
way by new legislation.—^Vldal v. 
Fernandez, C.C.A-Puerto Rico, 104 
F.2d 606, certiorari denied Vidal v. 
Garcia, 60 S.Ct 130, 308 tJ.S% 602, $4 
L.Ed. 504. 

44. U.S.—^Duncan y. Kahanamoku, 
Hawaii, 66 S,Ct. 606, 327 U.S. 304, 
90 U.Ed. 688. 

Avoiding conflict with territorial 
statute see infra 5 25. 

Construction affecting validity of 
act of territorial legislature in 
general see Infra 5 25. 

General rules as to construction of: 
Constitutions see Constitutional 
Law 55 12-38. 

Statutes see Statutes 55 311--386. 
4&m U,0.—^Harlis v. Municipality of 
Thomas and St. John, D.C.Vir¬ 
gin' Islands, 111 F.Supp. 63. 

46. U.S.—Carter v. Gear, Hawaii, 25 
S.Ct 491, 197 U.S. 348, 49 L.Ed. 
787. 

Puerto Rico.—^Ellkins v. Puerto Rico, 

5 Puerto Rico Fed. 103* 


S9- U.S.—Leitensdorfer v. Webb, 
supra. 

30. U.S.—‘Leitensdorfer v. Webb, 
supra. 

31- U.S.—^Fordham v. Marrero, C.C. 

A.Puerto Rico, 273 P. 61. 

€2 C.J. p 793 note 65 [a]. 

32. U.S,—Leitensdorfer v. Webb, N. 
M., 20 How. 176, 15 L.Ed. 891. 

33. U.S.—Leitensdorfer v. Webb, 
supra. 

34- U.S.—^Harris v. Municipality of 
St, Thomas and St. John, D.C. 
Virgin Islands, 111 F.Supp. 63— 
Crain v. Government of Guam, D.C. 
Guam, 97 F.Supp. 433, affirmed, 
C.A., 195 F.2d 414. 

62 C J. p 794 note 74—46 C.J. p 1136 
note 78 [a]. 

Aim of the Foraker Act and the 
Organic Act was to give Puerto Rico 
full power of local self-determina¬ 
tion, with an autonomy similar to 
that of the states and incorporated 
territories.—People of Puerto Rico v. 
Shell Co., Puerto Rico, 58 S.Ct 167, 
302 U.S. 253, 82 L.Ed 235. 

35- U.S.—Rubert Hermanos, Inc., v. 

People of Puerto Rico, C.C.A.Puer- 
to Ricsoi 106 F.2d 754, reversed on 
othef grounds^ People of Puerto 
Rico V, Rubert Hermanos, Inc., 60 
S.Otl 639, U.S. 543, B4 L.Ed. 
S16-—-Munkkpality Rio Piedras 

V. Serra, Garabis & Cb., C,C.A. 
Pu^Of Ricioi 6^ F.*2d^ 691. 

62 etJ. ’p 79# T4 fgj 

38. U.S.—First Nat. B a^nTr v, Yank¬ 
ton County, Dak., 101 U.S. 129, 25 
L.Ed. 194^6. • I 

62 CJ; p '7m ®ote 75—36C.j; p- 962 
iiot:e-5© M ^ : 4 , 


[ ritory.”—Griffin v. Sheldon, D.C.Alas- 
ka, 78 F.Supp. 466, 474, affirmed, C.A, 
174 F.2d 382. 

37- U.S.—^First Nat. Bank v. Tank- 
ton County, Dak., 101 U.S. 129, 25 
L,Ed. 1046. 

38- Dak.—Territory v. O’Connor, 41 
N.W. 746, 5 Dak. 397, 3 L.RA. 365. 

62 C.J. p 794 note 77. 

39. N.M.—^In re Attorney General, 

2 N.M. 49. 

62 C.J. p 794 note 78. 

40. Fla.—^Ponder v. Graham, 4 Fla. 

23. j 

62 C.J. p 795 note 80. I 

Extent of powers of territorial gov- ! 
emment a.s determined by con¬ 
sideration of terms of organic act 
see infra § 18. 

State constitution as limitation on 
power in general see Constitution¬ 
al L^w § 70. 

41- Philippine.—U. S. v, Pompeya, 
31 Philippine 245. 

62 C.J. p 795 note 81. 

42. U.S,—Ballester-Ripoll v. Court 
of Tax Appeals of Puerto Rico, 
C.C.A.Puerto Rico, 142 F.2d 11, oer- 
tioran denied 65 S*Ct, 55, 323 U.S. 
72^ m L,E<L 681. , 

Particular act construed ^ 

As hot authorizing the presi¬ 
dent to release!, to lessees of tract 
in Puerto Rico naval reservation, the 
right, reseirved by United States un¬ 
der the* lease to use the tract in, 
event of war or national emergency. 
— rU. S.. V. Sam, Geronimo Develop- 
m^t Co., C,C,AJ?uerto Rico, 164 F. 
2d ,78, certiorari denied 67 S.Ct. 60, 
329 UjS. T18, 91 L.Ed. 623. 

(2) As not Including placer loca- 
■^onsi the earliest ' of which was 


'^The Chrg^c Act ANska is in 
a sen^-1]^ Constl t atlQn of th# Ter-^haade In 1932, in. proviso in Adt of 



86 C.J.S, 


§§ 17-18 TERRITORIES 

court to refer to the history of the territory to as¬ 
certain the proper construction of a provision of the 
organic act which is ambiguous has been recog¬ 
nized.^^ An act of congress amending the organic 
act of a territory, which does not directly or indi¬ 
rectly indicate that it shall have retrospective effect, 
has been construed as merely prospective in opera¬ 
tion.'*® So also, while the general rule that the 
expression of one thing in a statute excludes things 
not expressed may apply to an organic act,*^ this 
rule, like other general rules of statutory construc¬ 
tion, is only an aid in the ascertainment of the 
meaning of the act^® and must yield when an inten¬ 
tion of congress to the contrary is apparent.^i 

Continuance in force of existing laws and prac¬ 
tices. Some organic acts manifest a congressional 
purpose to preserve the then existing laws and 
governmental practices in force in the particular 
territory when the organic act is enacted,^2 and, 
under such acts, the construction theretofore placed 
on the particular statute so continued in force by 
the highest court of the territory becomes an in¬ 
tegral part of such statute.^S 

BiU of rights contained in certain organic acts 
extends to the particular territory involved statutory 
equivalents of certain provisions of the federal 
Constitution.Such statutory equivalents are con¬ 


strued in accordance with the settled construction 
given to similar constitutional provisions in the 
United States,but the result of their application 
must depend on the nature and character of the 
powers conferred by congress on the territorial 
government.^^ A foreign corporation not author¬ 
ized to do, and not doing, business in the territory 
is not entitled to the protection of such a provi¬ 
sion.^^ A person does not lose the right to claim 
the protection of a provision of such bill of rights 
by acting under a territorial statute the provision 
of which, it is alleged, is violative of such right.^® 
A provision that no law shall be enacted which 
shall deprive any person of life, liberty, or prop¬ 
erty without due process of law is a restraint on the 
legislative power of the territory, and not on the 
power of its courts in construing a law.^^ 

§ 18 . - Powers and Status of Territorial 

Government 

All powers of a territorial government are derived 
from, and are subordinate to the authority of, the fed¬ 
eral government; the territory exercises only delegated 
powers conferred by congress, and has no greater power 
over a particular subject than the federal government 
itself has. 

All powers of a territorial government are de¬ 
rived from the federal government,and are sub¬ 
ordinate to its authority,^! and the local territorial 


47. Mont.—Carpenter v. Rodgers, 1 
Mont, &0. 

4S. Hawaii.—Robinson v. Bailey, 28 
Hawaii 462. 

4S. Philippin e.—Government v. 
SpHnger, 50 Philippine 269, af- 
Urmed Springer v. Government of 
the Philippine Islands, 48 S.Ct 480, 
277 U.S. 189. 72 HEd. 845. 

50w IJ.S.—Springer v. Government 
of the Philippine Islands, Philip¬ 
pine, 48 S Ct. 480, 277 U.S. 189, 72 
E.Ed. 845. 

51- U.S —Springer v. Government of 
the Philippine Islands, supra. 

52. U.S.—Sancho v. Yabucoa Sugar 
Co.. Puerto Rico, 69 S.Ct. 626, 306 
U.S. 605, 307 U.S. 613, 83 L.Ed. 
946. 

62 C.J. p 795 note 93. 

Continuing in force laws of former 
sovereignty see supra § 5. 

Act of ooaigreffii authorj 2 diig na¬ 
tional banking associations to es¬ 
tablish branches in dependencies of 
Unltcsd States remained in force in 
Philippine Islands after adoption of 
organic act.—^Posadas v. National 
City Bank of New York, Philippine 
Islands, 56 aCt. 349, 296 U.S. 497, 
80 HEd. 361. 

Judicial pxocedtire 

Under the organic acts relating to 
the Virgin Islands, judici^ proce¬ 


dure including scope of review on 
appeal was a part of the body of 
local law continued in force.—Peo¬ 
ple of Virgin Islands v. Price, C.A. 
Virgin Islands, 181 P.2d 394. 

53- Philippine—In re Dick, 38 Phil¬ 
ippine 41. 

54. U.S.—South Porto Rico Sugar 
Co. V. Buscaglia C.C.A.Puerto Rico, 
154 F,2d 96, followed in Standard 
Oil Co. (N. J.) V. Tax Court of 
Puerto Rico, 154 P.2d 293, two 
cases. 

62 C.J. p 795 note 95. 

55. U.S.—South Porto Rico Sugar 
Co V. Buscaglia C.C.A.Puerto 
Rico, 154 F.2d 96, followed in 
Standard Oil Co. (N. J.) v. Tax 
Court of Puerto Rico, 154 F.2d 
293, two cases—Ballester-Ripoll v. 
Court of Tax Appeals of Puerto 
Rico, C.C.A.Piterto Rico, 142 F.2d 
11^ c^tiorari denied 65 S,Ct, 65, 
323 U.S. 723, 89 D.Ed. 581, 

62 CXJ. p 796 note 96, 

Operation of bill of rights in fed^ 
eral Constitution see ConstitULtionasI 
Daw § 69. 

se. U.S.—^Board of Public Utility 
Com’rs V. Ynchausti & Ox, Philips 
pine, 40 S.Ct. 277, 251 U.S. 4(E11, 64 
L.Ed. 327. 

57. U.S.—South Porto Ri<?o Sugar 
Co. V. Buscaglla C.C.A.Puert 9 , 

622 


Rico, 154 P.2d 96, followed in 
Standard Oil Co. (N. J.) v. Tax 
Court of Puerto Rico, 154 P.2d 293, 
two cases. 

58. US.—Board of Public Utility 
Comers V. Ynchausti & Co., Philip¬ 
pine, 40 set. 277, 251 U.S. 401, 64 
L.Ed. 327. 

59. U.S.—Succession of Tristani v 
Colon, C.C.A.Puerto Rico, 71 F.2d 
374. 

60. U.S.—Snow V. U. 3., Utah, 18 
Wall. 317, 21 UEd. 784—Harris v. 
Municipality of St. Thomas and St. 
John, D.C Virgin Islands, 111 F. 
Supp. 63—^Rainier Nat. Park Co. v. 
Martin, D.C.Wash., 23 F.Supp. 60, 
affirmed 68 S.Ct. 478, 302 UJS. 661, 
82 UEd. 511. 

Division of powers of different de¬ 
partments in general see infra §. 
19. 

Political status of territory in gen¬ 
eral see supra §§ 9—13. 

Power of: 

Executive department see infra §§ 
28-30. 

Legislative department see infra 
§§ 22-27. 

81 . U-S.—Harris v. Municipality of 
St. Thomas and St. 4ohn, I^C.Vir- 
gin Islands, 111 F.Supp. ^63. 

ColQ.—^Reynolfds vv. People* 1, Colo, 
, 179. , 

tr ‘ ak « * * I 
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TERRITORIES § 18 

government can have no greater power over a previously given the territory will not be presumed 
particular subject than the federal government from the adoption of a statute not expressly apply- 

itself has;S2 the territory exercises only delegated ing to the territory,and in respect of some ter- 

powers®^ and such only as are conferred by con- ritories a presumption in favor of local control over 

gress,^'* In view of the foregoing, questions as to matters of local concern has been induIgedJ^ While 

the extent of the powers of a territorial govern- it has been asserted in general terms that the gov- 
ment are determined by consideration of the terms ernment of a territory is an agency of the congress 

of the applicable federal statute, as, for example, of the United States,*^® the territorial legislature 

the terms of the organic act,^® including the neces- may not be regarded as an agent of congress to the 

sary implications.®^ Usually all restrictions on the extent that an act of such legislature becomes an 

powers of a particular territorial government are act of congress itself on the failure of congress to 

found in the organic act by which it is established,annul the act*^^ 

but congress has at times provided for such restric- Police power. The territorial government may 
tions in statutes other than the organic act.®® The exercise police power ^for the general welfare and 

power granted by congress is at all times subject to public interest,'^® and in the matter of local regula- 

such modifications as congress may deem fit to tions and exercise of the police power possesses 


adopt but a limitation on broad 

62. Alaska.—Freeman v. Smith, 8 
Alaska 229. 

62 C.J. P 796 note 3. 

63- N.D.—Corpus Juris cited in 
State V. Houge, 271 N.W. 677, 679, 
67 N.D. 251. 

62 C.J. P 796 note 4. 

64. tr.S. —^International Lrongshore- 
men's & Warehousemen’s Union v. 
Ackerman, D C.Hawaii, 82 F Supp. 
65, reversed on other grounds, C A., 
Ackerman v. International Long¬ 
shoremen’s ajid Warehousemen’s 
Union, 187 F.2d 860, certiorari de¬ 
nied International Longshoremen's 
and Warehousemen’s Union v. Ac¬ 
kerman, 72 set. 85, 342 U.S. 859, 
96 L Ed. 646. 

—Corpus Juris cited in State 
V. Houge, 271 N.W. 677, 679, 67 
N.D. 251. 

62 C.J. p 796 note 5, 

65. U.S—^Boaxd of Public Utility 
Com’rs V. Ynchausti & Co., Philip¬ 
pine, 40 S.Ct. 277, 251 U.S. 401, 64 
L.Ed. 327. 

62 C.J. p 796 note 6. 

Power of territory to; 

License and Impose license tajc see 
Licenses § 5. 

Regulate pilots see Pilots § 2. 

Tax in general see Taxation § 4. 

Puerto Blco 

Congress conferred powers on the 
Insular Government of Puerto Rico 
which were so all-inclusfve that they 
were nearly, if not quite, as extent 
sive as the general, residual powers 
of a state.—People of Puerto Rico 
V. Eastern Sugar Associates, C.C.A. 
Puerto Rico, 156 F 2d 316, certiorari 
denied 67 19#, 329 U:S. 772, 91 

L.Bd. 664. , " * “ \ ‘ 

66- U.S.—KParrls v. Muni^iP’a^ty of 
St. Thomas and St. John, D.C.Vir- 

62 CLJ.-.P 7j96 Bote 7^ ^v'- ^ i, 


domestic powers 1 all the sovereign 

Nature, construction, and operation 
of organic act in general see su¬ 
pra § 17. 

67. U.S.—Talbott v. Silver Bow 
County. Mont., 11 S.Ct. 594. 130 
U.S. 438, 35 L.Ed. 210. 

68. Colo.—^Reynolds v. People, 1 
Colo. 179—Franklin v. U. S., 1 
Colo. 35. 

68. Colo.—^Reynolds v. People, 1 
Colo. 179—Franklin v. U. S., 1 
Colo. 35. 

70. N.D.— Corpus Juris cited In 
State V, Houge, 271 N.W. 677, 679, 
67 N.D. 251. 

62 C.J. p 796 note 11, 

71. U.S.—Alesna v. Rice, D.C.Ha- 
waii, 74 F.Supp. 865, affirmed, C.A., 
172 F.2d 176, certiorari denied 70 
S.Ct. 63, 338 U.S. 814, 94 D.Ed. 492. 

72. U.S.—Lastra v. New York & 
Puerto Rico S. S. Co., C.C.A.Puer^ 
to Rico, 2 P.2d 812, appoal dis¬ 
missed 46 S.Ct. 106, 269 U.S. 636, 
70 L.Ed. 400. 

62 C.J. p 797 note 12. 

73- PhiUppine.—Government v. 
Springer, 60 Philippine 269, af¬ 
firmed Springer v. Government of 
the Philippine Islands, 48 S.Ct. 480, 
277 U.S. 189, 72 L.Ed. 845. 

Utah.—^People v, Daniels, 22 P, 159, 6 
Utah 288. 5 L.R,A. 444. 

!rhe Philippine government must 
be regarded before the Independence 
Act as an agency of the government, 
of the United States.—^Bradford y. 
Chase Nat Bajok of City of New'^ 
York, D.C.N.Y., 24 F.Supp. 28, af¬ 
firmed, (XCA., Berger v. Chase Nat, 
Bank of City of New York, 1#5 ^.2d 
1001, affirmed 60 S.Ct. 707, 309 U.S. 
632, 84 L.Bd, 990, rehearing denied 60 
S.Ct 885, 309 U.a C 594 84 UBd. 1037; 
affirmed Schram v. Chase Nat. Rank 
of City of New Yqrk„ 60 S.Ct 7#7, 
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powers of a state.*^® 

309 U.S. 632, 84 L.Ed. 990, rehearing 
denied 60 S.Ct 885, 309 U.S. 698, 84 
L.Ed. 1037; affirmed Wardell v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct 707. 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.Ct 
885, 309 U.S. 698, 84 L.Ed. 1037; 
affirmed Young v. Chase Nat Bank 
of City of New York, 60 S.Ct 707, 
309 U.S. 632, 84 L Ed. 990, rehearing 
denied 60 S.Ct 885, 309 U.S. 698, 84 
L.Ed. 1037; affirmed Feucht v. Chase 
Nat Bank of City of New York. 60 
S.Ct 708, 309 U.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S.Ct 886, 309 
U.S. 698, 84 L.Ed. 1037, 

74- U.S.—Gallardo v. Puerto Rico 
Ry., Light & Power Co., C.C.A. 
Puerto Rico, 18 F.2d 918. 

62 C.J. p 803 note 20 [a]. 

Territorial act as act of congress 
or law of United States see infra 
§ 22 . 

75. U.S.—^Alesna v. Rice, D.C.Ha- 
waii, 74 F.Supp. 865, affirmed, C.A., 
172 F.2d 176, certiorari denied 70 
S.Ct. 53, 338 U.S. 814, 94 L.Ed- 492. 
62 C.J. p 797 note IS. 

Exercise of police power as matter 
for legislature see infra § 27. 
Begulatlou of plcketiug 

The Territory of Hawaii may regu¬ 
late mass picketing when it is ob¬ 
viously not a joint exercise of the 
right to picket peaceably for purpose 
of free speech, to prohibit threaten¬ 
ing, coercive, intimidating and of¬ 
fensive actiorm, order that exits and 
entrances be kept unobstructed by 
pickets, prohibit obstruction of pub¬ 
lic streets and sidewalks by pickets, 
and prohibit the picketing of private 
homes.—^Hall v. Hawaiian Pineapple 
Co., D.CHawail, 72 F.Supp. 533. 

76- U.S.—Gonzalez v. People of 
Puerto Rico, C.C.A.Puerto Rico, 51 
P.2d 61—^Armstrong v. Goyco, C.C. 
A.Puerto Rico, 29 F.2d 900. 
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§ 19 TERRITORIES 

§ 19 . -Form and Nature of Territorial 

Government; Division of Powers 

No special form of government Is necessarily a fea¬ 
ture of an organized territory, and the determination as 
to the form of government to be established In any par¬ 
ticular territory is within the discretion of congress. 
Rules as to the distribution of powers among the three 
departments of government generaity found in the terrl. 
toties, and as to the Independence of each, are similar 
to those applicable to the federal and state governments. 

No Special form of government is necessarily a 
feature of an organized territory,and the deter¬ 
mination as to the form of the government to be 
established in any particular territory is within the 
discretion of congresses Thus, congress has the 
power to organize different territories differently*^® 
and to grant to each such powers as it deems prop- 
er.SO As a general rule the governments which have 
been established have been representative, at least 
in respect of the legislative body,*^ and have con¬ 
sisted of the three departments, that is, executive, 
legislative, and Judicial, generally recognized as 
typical of the American system of government.^^ 

Rules as to the distribution of powers among the 


three departments of government, and as to the in¬ 
dependence of each, similar to those applicable to 
the federal and state governments, have been recog¬ 
nized or applied where the operation of the govern¬ 
ment of the territories has been involved,®^^ even 
though the organic act contains no general distribu¬ 
tion clause.** Thus, while the three departments 
are interdependent, in the sense that each is unable 
to perform its functions fully and adequately with¬ 
out the others,*^ in the main each department is 
independent*® and not subject to the direct control 
of another;*'^ the powers of the several depart¬ 
ments are separate and distinct,** and neither de¬ 
partment may encroach on another in respect of 
the latteris exercise of powers duly conferred,*® as, 
for example, by an attempt to exercise any of the 
powers conferred by the organic act on either of 
the others,®® even though the organic act contains 
no explicit prohibition in this respect®^ 

Courts will, as far as is within their power, pro¬ 
tect each of the departments from encroachment®* 
The question as to which department has power in 
a particular matter depends in general on the pro- 


77- tr.S.—Interstate Commerce Com- 
zaission v. XT, S. ex ret Humbolt 
SS. Co., AppwP.C., S2 S.Ct 55fi, 224 
tJ.a 474, 5S KEd. 849. 

Orspanized axid emorganized territo¬ 
ries in genteral see supra § IX. 

7», XJ.a—Harris t. Municipality of 
St. Tbomas and St John, D.C. Vir¬ 
gin Islands, IIX iP.Supp. 63—E*x 
l^urte IXnncan, IX.CXHawaii, 68 E. 
Sizpp. 9T6. 

62 C.J- p 797 note 26. 
m XT-S.—^Harris v. Municipality of 
St Thomas and St John, D.dTlr- 
gdn Islands, 1X1 F.Supp. 63. 

Sa IT.S.—Harris v. Municipality of 
St Thomas and St John, supra. 

81. I^lippine.—Cornejo v. Gabriel, 
41 Philippine 188. 

62 dJ. p 797 note 21. 

sa, tJ.S.—People of Puerto Rico v. 
Shell Co„ Puerto Rico, 68 S.Ct 
167, S02 U.S. 253, 82 L-Ed. 236— 
CraUn v. Government of Guam, I>. 
dGuam, 97 F.Supp. 433, affirmed, 
dJt, 195 F.2d 414. 

62 (XJ. p 797 note 26. 

ISxeputive department in g-eneral see 
28-49. 

Legislature in general see infra 55 
22^-27. 

TerntCMrlal courts in general see 
F^4eiral Courts 55 312-420. 

HXidar the Act of 

Congress gave to the Territory of 
Hawaii^ a form of organtoJtion more 
like that of a state than it had pre¬ 
viously given to any Hfco area, gave 
to the local govermnent broad do- 
mes^ powera sieparated that 

local go«^e^mment fFOxn the opmration^. 


within the territory of the federal 
government.—^Alesna v. Rice, D.C. 
Hawaii, 69 F.Supp. 897, injunction 
dissolved 74 F.Supp. 865, affirmed, 
C,A„ 172 F.2d 176, certiorari denied 
70 S.Ct 63, 338 U.S. 814, 94 U-Bld. 
491 

CULSl SOSLO 

The United States has a general 
power of legislation in the Canal 
Zone and. without any objection 
from the Republic of Patnama has 
set up there the district court of the 
Canal Zone and given it jurtsdiction. 
—Panama Agencies Co. v. Franco, 
C.dA.-CanaI Zone, 111 F.2d 263. 

83. Philipp in a—Government v. 
Springer, 60 Philippine 259, af¬ 
firmed Government of the Philip¬ 
pine Islands, 48 S.Ct 480, 277 U.S. 
189, 72 L.EJd. 846. 

Distribution of governmental pow¬ 
ers and functions generally see 
Co-nstitutlo(nail Daw H 104-173. 

84. Philfpplnc.—Government r. 
Spririger, 60 Philippine 269, af¬ 
firmed Government of the Philip¬ 
pine Islands 48 S.Ct 480, 277 U.a 
189, 72 L.m 846w 

8S- 3F*hHlpplne.—Frovim^ of Tarlac 
v. Gale, 26 Philippine 338. 

62 C.J. p 797 note 29. 

8€. U.S.^—^Buscaglla v, Distr^lct Court 
of San Juan, dC«A.Puerto Rico, 
145 ^74, mandate stayed |6 

S.Qt 314, certiorari denied S.Ct 
434 623 U.S. 793, 89 UEd. 632. 

62 CJ^ p 797 note 30. 

87- TJ.a^Ruseaglia v. District Court 
of San JUan, supra 
62 d J. p 797 note 31. 
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88. U.S.—Springer v. Government of 
the Philippine Islands, Philippine, 
48 S.Ct 480, 277 U.S. 189, 72 Li.Ed. 
846—^Buscaglla v. District Court 
of San Juan, C.C,A.Puerto Rico, 
146 F.2d 274, mandate stayed 66 
S.Ct. 314, certiorari denied 65 S.Ct 
434, 323 U.S. 793, 89 L.Ed, 632. 

88- U.S.—^Buscaglia v. District Court 
of San Juan, supra. 

62 d J. p 798 note 33. 

Encroachment of territorial: 
Executive department on: 

Judiciary see Constitutional 
Law, 5 171. 

Legislature see Constitutional 
Law 5 169. 

Judiciary on: 

Executive department see Con¬ 
stitutional Law § 166. 
Legislature see Constitutional 
Law 5 151- 
Legtslature on: 

Executive department see Con¬ 
stitutional Law I ISO. 
Judiciary see Constitutional Law 
§ 108. 

gOw Idahoy—Taylor v. Stevenson, ^ 

P. 642, 2 Idaho 180. 

Philippiim—S. v. Aug Tang Ho, 
43 Philippine L 

9L Philippine.—Government v. 
Sprii^er, 60 iPh#ippine 259, af- 
^flnned €k>vemment of' the I^ii|ip- 
pine Islands 48 S.Ct- 480^ 277 U-S. 
189, 72 L-Ed. 845. 

62 dJ. pTO8 note 35. ' 

92 , Philippiniel-^^^colas vt Alberto, 
61 Philippine 8f70u* ^v. -v ^ ‘ 
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visions of the organic law.^3 Functions of each 
department may be exercised only in the manner 
prescribed by acts of congress or by laws of the 
local legislative body in conformity with such acts 
of congress.®^ 

Delegation of power. In general a power con¬ 
ferred on one department of a territorial govern¬ 
ment may not be delegated to another department®^ 
even in the absence of an express prohibition in this 
respect contained in the organic act,®6 except in so 
far as, through long practice, the delegation of 
powers has become customary throughout the 
United States.®^ 

§ 20. United States Congress 

Subject to constitutional limitations, congress has 
power to legislate for the territories. 

As already discussed, supra § 15, subject to cer¬ 
tain restrictions, congress has plenary power over 
the territories, and this power includes the power to 
legislate for the territories®^ much the same, it has 
been said, as a state does for its municipal organiza¬ 
tions.®® It is within the discretion of congress 


TERRITORIES §§ 19-20 

to determine the manner in which this power to 
legislate may l>e exercised;^ it may legislate di¬ 
rectly for the local government or for local af- 
fairs^ or, as discussed infra § 22, it may transfer 
the power to legislate to a legislative body within 
the territory; but the erection of a local legisla¬ 
ture in a territory or a possession and the grant of 
legislative power do not deprive congress of the 
reserved power to legislate for the territory or 
possession.* 

While the power of congress to legislate for the 
territories is not subject to all the limitations which 
are imposed on it when legislating for the United 
States,^ and is not subject to constitutional restric¬ 
tions which are applicable to legislation in respect of 
states,5 the power is subject to certain limitations,® 
dependent on the relation of the particular territory 
to the United States.'^ Thus the Constitution, in so 
far as applicable to the particular situation, limits 
the legislative power of congress in respect both 
of territories incorporated into the United States® 
and of territories not so incorporated.® Constitu¬ 
tional restrictions on the power of congress to 
deal with articles brought into or sent out of the 


93- Philippin e.—Government v. 
Springer, 60 Philippine 259, af¬ 
firmed Government of the Philip¬ 
pine Islands, 48 S.Ct 480, 277 U.S. 
189, 72 L*,Ed. 845. 

94. philippin e.—Government v. 
Springer, 60 Philippine 269, af¬ 
firmed Government of the Philip¬ 
pine Islands, 48 S.Ct. 480, 277 U.S, 
189, 72 L.Ed. 845—Concepcion v. 
Paredes, 42 Philippine 699. 

95. Hawaii.—^McCandless v. Camp¬ 
bell, 20 Hawaii 411. 

96. Hawaii.—McCandless v. Camp¬ 
bell, supra, 

97. Hawaii—McCandless v. Camp¬ 
bell, supra. 

98. U.S.—^Inter-Island Steam Nav. 

Co. V. Territory of Hawaii by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 60 aCt. 202, 306 U.S. 306, 
83 189—Cincinnati Soap Co. 

V. U. S., Hebs 57 S.Ct 764, 301 

U. a 308, 81 L.EJ<a. 1122—Siegmund 

V. General Commodities Corp., C.A. 
Ariz., 176 B*v2d 962—v. U. S*, 
CCtAJPlierte Itioo^, 161 P-M ,44, 
certiorari dismissed 66 aCt 520, 
327 U.S. 758, 90 L Ed. 991—^Lagnaa^ 
na V. Ansell, D.C.Guam, 102 W. 
Supp^ 919—^Duze v. Woolley, U^C, 
Hawaii, 72 F Supp. 422. 

K.D.—Corpus Juris dted in. ^ta|:e 
V. Houig:e> 271 N.W. 6ff,» 679^ f7 
N.IX 261. 

12 C.J. p 910 note 42—59’CJ.* p 623 
note C.J.'P 708 .note .43., 

U.a—^PanamaxAg^encie®. Co, w.^Firan- 
co, ^&3u 

86 CiJF.Sw—40 


99. U.S.—Cincinnati Soap Co. v. U. 
a. Neb., 57 act 764, 301 U.S. 308, 
81 L.Ed. 1122—First Nat Bank v, 
Yankton County, Dak., 101 U.S. 
120, 25 Li.Ed. 1046—^Berger v. Chase 
Nat Bank of City of New York, 
C.C.A.N.Y., 105 F.2d 1001, affirmed 
60 act 707, 309 U.S. 632. 84 L.Ed. 
990, rehearing denied 60 S.Ct 886, 
309 U.S. 698, 84 LuEd. 1037; af¬ 
firmed Schram v. Chase Nat Bank 
of City of New Yorfc. 60 S-Ct 707, 
300 U.S. 632, 84 HBd. 900, rehear¬ 
ing denied 60 aCt 885, 300 U.S. 
698, 84 LJEcL 1037; affirmed War- 
dell V. Chase Nat Bank of City of 
New York, 60 S.Ct 707, 309 U.S. 
632, 84 XuBd. 990, rehearing denied 
60 act 885, 309 U.S. 698, 84 HEd. 
1037; affirmed Young v. Chase Nat 
Banh of City of New York, 60 S. 
Ct- 707, 309 U.S. 632, 84 D.Ed. 990, 
rehearing denied 60 S.Ct 885, 309 
U.S. 698, 84 DJEJd. 1037; affirmed 
Feucht v. Chase Nat Bank of* City 
of N^w York, 60 S.Qt 708, 309 U-S, 
632, 34 XtEd. 990, rehearing deni^ 
60 S.bt 886, 309 U.S. 698, 84 l-JSd. 

; 1037 . . . ,.. 

; Sbtirce of Ek>^er see ^upra | 15, | 

1. U.a—Nelson w. U. ac.©r«,t SO 
' F. 112L 5 I 

X U.a—Cihdnnati Soap Co. v. U. 
a, Neb., 57 act 764, 301 U.S.^ 308, 
81 D.Ed. 1122. ^ ^ ‘ ^ ^ 

Alaska.—U. S. V. “Hogge, 10 Alaska 
130. ■ ' ' ' 

N.D.—Corpus Jurlli ta Stale 

I Hmtge, 271 N.Wl 677„ 67 N.D.^ 

251a ^ ^ * 

,62 CXJ. p 798 note 46. 



3- U.S —^Asiatic Petroleum Co^ 

(Philippine Islands) r. Insular Col¬ 
lector of Customs, Philippine, 56 
S.Ct 651, 297 U.S. 666, 80 L.Ed. 
967. 

4. U.S.—^Hooven & Allison Co. v. 
Evatt Ohio, 65 S.Ct 870, 324 U.S. 
652, 89 L.Ed. 1252, rehearing de¬ 
nied 65 act 1198, 325 U.a 892, 
89 Li,Ed.s 2004. 

62 C.J. p 799 notes 48, 49. 

a U.S.—^Territory of Alaska v. 
Troy, Alaska 42 S.Ct 241, 258 U.a 
101, 66 D-Ed, 487, 

62 C.J. p 799 note 48. 

e. U.a—Dorr v. U. S., ^MipplBe* 

24 B.Ot. §0$, 195 U.S. 138, 40 DJRAl. 
128, 1 Ann-Cas. 697. 

; 7, U.S.—^Dorr y. U. S-r supra. 

a U-S.—^Rasmussen V. tJ. S., Alaska, 

25 act 514, 107 U.S. 516. 49 L.Ed. 
862. 

62 CJ. p 799 note 52. 

Application to territories of oonsti- 
tutional provisions guaranteeing 
right to Jury trial In general see 
Juries J 15. 

Extension of constitution and laws 
*ojf ‘United States to unincorporated 
territory in general see supra § 6. 
Incorporated and unincorporated ter¬ 
ritory in general see supra ‘| 12. 

9. U.a^—^Dorr v. U. S., Philippine, 
24 act 808, 195 U S. 135, 49 L.R,A. 
128, 1 AnmCas. 697. 

62.0.J, p 799 note 53. 





§§ 20^21 TERRITORIES 

United States do not apply to articles brought into 
or sent out of a territory.^® 

Congress may legislate for each and any of the 
territories specially and according to what may be 
deemed its particular needs,and an act is not 
invalid because it applies only to a particular terri- 
tory.12 It has been said that congress exercises the 
combined powers of a general and of a state gov¬ 
ernment in legislating for territories, even as to 
those not incorporated into the Union.^* 

Existing and subsiquenily organised territories. 
Whik certain acts of congress regulatory of the 
government of territories applied only to organized 
territories in existence when the particular act in 
question was passed,other regulatory acts of a 
general nature apply not only to organized terri¬ 
tories in existence when the particular act is passed, 
but also to territories subsequently organized under 


86 C.J.S. 

the laws of the United States.^• 

I 2L - Annulment of, and Other Powers 

as to. Acts of Territorial Legislature 

Congress has power to supervise the legislative body 
of a territory, and may annul, abrogate, validate, in¬ 
validate, or amend the acts of a territorial legislature 
either directly or Indirectly. 

Congress has the power of supervision over the 
legislative body of a territory,and, although an 
intention to supersede the local law of a territory 
is not to be presumed unless clearly expressed,^8 
congress may annul or abrogate,invalidate,or 
amcnd^i the acts of a territorial legislature, even 
in the absence of an express reservation of power 
in this respect.22 So congress may make a void 
act of the territorial legislature valid, ^8 in so far as 
the particular matter is within the power of con- 
gress,2^ regardless of the fact that no such power 


lOk U.S.—Hooven & Allison Co. v. 
Evatt, Ohio. 65 S.Ct. 870, 324 U.S. 
€52, 89 L».Ed 1252, rahearingr denied 
66 S.Ct, 1198, 325 U.S. 892. 89 U Ed. 
2004. 

n. U.S—Nelson ▼. XJ. S, C.COr., 
30 F. 112. 

12. U.S.—Nelson v. U. S., supra, 

13. U.S.—American Ins. Co. v. 356 
Bales of Cotton, S.C., 1 Pet. 511, 7 
KUd. 242. 

14. U.S.—Cincinnati Soap Co. v. U. 
S., Neb., 67 S.Ct. 764, SOI US. 308, 
81 UEd. 1122. 

62 C.J. p 7n note 57. 

15. Alaaka.—Wickersbam t. Smith, 
7 Alaska 622. 

16. Alaska.—^Wickersham r. Smith, 
supra. 

17. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, by 
Public Utilities Commission of Ha¬ 
waii. Hawaii, 69 S.Ct, 202, 306 U.S. 
306, 83 UEd. 189. 

N.D.—Ooarims Juris quoted In. State 
V. Houge, 271 N.W. 677. 679. 67 
N.D. 261. 

62 C.J. p 799 note 60. 

18. U.S.—^West India Oil Co^ v. Dom- 
enech, Puerto Eico, 61 S.Ct, 90, 
311 U.S. 20, 85 Li.Hd. 16, rehearing 
denied West India Oil Co, (Puerto 
Rioo) V. I>omenech, 61 S.Ct, 314, 
311 U.S. 729, 85 IxEd. 474—Inter- 
Island Steam Nav. Co. v. Territory 
of Hawaii, by Public Utilities Com¬ 
mission of Hawaii, Hawaii, 69 S.Ct. 
292, 306 U.S. 306, 83 I-Kd. 189— 
pTfutoe V. Connor, Wyo., 16 S,Ct. 
4ti m U.S. 65, 40 KEd. 619—Cope 
V. Coite, vtaix, 11 S.Ct. 222. 137 U.S. 
682, 34 LuEd. 832. 

19^ U.S.—Inter-Island Steam Nav. 
Oo. V. Territory of Hawaii, by Pub¬ 
lic Utilities Commission of Hawaii, 
Hawaii, 59 S.Ct. 202, 305 U.a 306, 
83 189—^Franca v. Connor, 


Wyo., 16 S.Ct. 407, 161 U.S. 65, 40 
I^Ed, 619—Soltero v. Descartes, 
C.A.Puerto Rico, 192 F.2d 755. cer¬ 
tiorari denied 72 S.Ct. 634, 343 U.S. 
904, 96 Xa.Bd. 1323—Buscaglla v. 
Ballester, C.C.A.Puerto Rico, 162 
P.2d 805, certiorari denied Balles¬ 
ter Hermanoz v. Buscaglia 68 S. 
Ct. 154, 332 US. 815, 92 hJSd. 393. 
N.D.—Corptta Juris quoted in State 
V. Houge. 271 N.W. 677, 679, 67 
N.D, 251. 

62 C.J. p 799 note €1. 

20, U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, by 
Public Utilities Commission of Ha¬ 
waii. Hawaii, 69 S.Ct. 202, 305 U. 
S. 306, 83 LulEd. 189—Berger v. 
Chase Nat, Bank of City of New 
York, C.aA.N.Y.. 105 P.2d 1001, af¬ 
firmed 60 S.Ct 707, 309 U.S. 632, 84 
L Ed. 990, rehearing denied 60 S.Ct. 
885, 309 U.S. 698, 84 l^Ed. 1037; 
affirmed Schram v. Chase Nat. 
Bank of City of New York, 60 S,Ct 

707, 309 U.S. 632, 84 L.Ed. 990, re¬ 
hearing denied 60 S.Ct 885, 309 
U.S, 698, 84 D.Bd. 1037; affirmed 
Warden v. Chase Nat Bank of 
City of New York, 60 S.Ct 707, 309 
U S. 632, 84 KEd. 990, rehearing 
denied 60 S.Ct 885, 309 U-S. 698, 84 
XxEd. 1037; affirmed Young v. 
Chase Nat Bank of C^ty of New 
York, 60 S.Ct 707. 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S.Ct 
885, 309 U.S. 698, 84 D.Ed. 1037; 

i affirmed Feucht v. Chase Nat 
Bank of City of New York, 60 S.Ct 

708, 309 U.S. 632, 84 DEd. 990, re¬ 
hearing denied 60 S.Ct 886^ 309 

U. S. 698. 84 DEd, 1037. 

N.D.—Ooxims Juris quoted in State 

V. Hoq^ 271 N.W. 677, 679, 67 
N.D. 261 . 

62 CXJ. p 799 note 62. 
aa. U.S.—^France v. CJohnor, Wyo., 
16 S.Ct 497, 161 U.S. 65, 40 DEd. 
619. . , 


N.D.—Corpus Juris quoted in State 
V. Houge, 271 N.W. 677, 679, 67 N. 
D. 251. 

62 C.J. p 799 note 63. 

Amendment of Puerto Rican consti¬ 
tution and federal statutes consti¬ 
tuting compact between United 
States and Puerto Rico see supra 
§ 15. 

22. N.D.—Corpus Juris quoted in 
State V. Houge, 271 N.W. 677, 679 , 
67 ND. 251. 

62 C.J. p 798 note 64. 

23. U.S.—Inter-Island Steam Nav. 
Co. V. Territory of Hawaii, by 
Public Utilities Commission of Ha¬ 
waii. Hawaii, 59 S.Ct. 202, 305 U.S. 
306, 83 DEd. 189—Berger v. Chase 
Nat. Bank of City of New York, 
CC.A.N.Y., 105 F.2d 1001, affirmed 
60 act, 707, 309 U.S, 632, 84 L Ed, 
990, rehearing denied 60 S.Ct. 885, 
309 U.S. 698, 84 DEd. 1037; af¬ 
firmed Schram v. Chase Nat. Bank 
of City of New Toik, 60 S.Ct. 707. 
309 U.a 632, 84 DEd. 990, rehear¬ 
ing denied 60 aCt. 886, 309 U.S. 
698. 84 DEd. 1037; affirmed War¬ 
den V. Chase Nat. Bank of City of 
New York, 60 aCt. 707, 309 U.a 
632, 84 DEd. 990, rehearing denied 
60 S.CL 885, 809 U.a 698, 84 DEd. 
1037; affirmed Young v. Chase Nat. 
Bank of City of New York, 60 S.Ct, 
707, 309 U.a 632, 84 Dm. 900, re- 
bearing denied 60 S.Ct. 885, 309 
U.a 698, 84 DEd. 1037; affirmed 
Feucht V. Chase Nat. Bank of City 
of New York, 60 S.Ct 708, 309 U. 
S. 632, 84 DEd. 990, rehectring de¬ 
nied 60 act 886, 309 U.S. 698, 84 
DM.' 1037. 

62 C.J. p 799 note 66. 

24. PMUppina—^itsui Pussan Kal- 
sha V. Manila Eleetrio It, etc., 
Co., 39 PhilippiiJe 624. 

62 C,J- p 80# note 67* . 
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TERRITORIES § 21 


has expressly or impliedly been reserved but the 
repeal by cong-ress of an act of a legislature is not 
necessarily the declaration of its validity.^® 

Method of annulling or superseding territorial 
act. Congress may annul or supersede the acts of 
a territorial legislature either directly,or in¬ 
directly, by passing inconsistent legislation,28 or 
legislation covering the whole subject matter ;29 
but there is authority for the view that an act of 
congress covering the subject matter of a territorial 
act of a former territory merely suspended the 
operative effect of such territorial statute during the 
period prior to admission to statehood and did not 
repeal or annul such territorial act.20 In order that 
an act of congress may impliedly displace a terri¬ 
torial act it must relate to the same subject mat- 

ter.Si 

Nccessity for, and what constitutes, approval by 
congress. Statutory provision by congress that laws 
of the territorial legislative body shall be submitted 
to congress and, if disapproved, shall be null and 
void and of no effect does not require any action 
by congress in order to validate an act of the 
territorial legislative body, ^2 nor, under an express 
reservation by congress of ^the power and authority 
to annul the acts of a territorial legislature, is such 
an act suspended until approved by congress ;23 and, 


notwithstanding such provisions by congress, an act 
of the territorial legislative body, otherwise valid, 
is in force and operative until disapproved or an¬ 
nulled by congress.2^ In the absence of evidence 
to the contrary, the presumption has been indulged 
that the act of the territorial legislative body was 
duly reported or submitted to congress as required 
by an act of congress,25 or, at least, that congress 
was cognizant of the legislation,28 and, in the ab¬ 
sence of any showing of disapproval, the further 
presumption has been indulged that congress ac¬ 
quiesced in or approved the territorial act^^ or did 
not disapprove it;28 and, according to some cases, 
the fact that congress has failed to annul a terri¬ 
torial statute which has been reported as required 
under a statutory provision reserving the right of 
congress to annul has some tendency to show that 
congress has given its approval^^ and that the act 
was within the power of the territorial legislature.^^ 
Under provisions reserving to congress the right 
to annul, however, failure of congress to annul is 
not necessarily the equivalent of adoption or ap¬ 
proval,and, notwithstanding such a reservation, 
where an act of a territorial legislative body is 
clearly void as not within the power of such body, 
an inference of approval of the act by congress 
from the mere failure to act may not be indulged-^2’ 


25. Okl.—Allen v. Reed, 60 P. 782, 
63 P. 867, 10 Okl. 105. 

26- Utah.—^Williams v. Clayton, 21 
P. 398, 6 Utah 86. 

27. Utah.—U. S. v. Church of Jesus 
Christ, etc., 15 P. 473, 5 Utah 361, 
affirmed 10 S.Ct. 792, 136 U.S. 1, 34 
L.Ed. 478. 

28. Okl.—^Allen v. Reed, 60 P. 782, 
63 P. 867, 10 Okl. 105. 

Wyo.—Territory v. Nelson, 2 WyO’. 
346. 

Kepeal hy org^anio act 

Code, in so far as it authorizes 
summary punishment for criminal 
contempt for ptublishing- libelous crit¬ 
icism of judgment of couirt tending 
to bring court or judge into disrepute, 
was repealed by the organic act guar¬ 
anteeing freedona of speech and of 
the press.—People of Virgin Islands 
V. Brodhurst, C.C.A,Virgin Islands, 
148 P.2d ^6. 

29. U.S.—^B1 Paso S: N. R, Co. v. 
Outierrez, Tex., 30 S.Ct. 21, 215 
U S. 87, 54 Ii.Ed. 106. i 

63 C J. p 800 note 72. ^ 

Right of territorial legislature to 
legislate , m field occupied by act 
of congress see infra § 24. 

I Ziocal statute held not displaced 

Federal Trade-Mark Act i^id, not 
displavce Philippine statute regulat¬ 
ing trade-marks, trade-i^ap:fe^ j 


unfair competition in Philippines, but 
applied to valid trade-marks used in 
commerce between continental Unit¬ 
ed States and Philippine Islands.— 
American Trading Co. v. H. E. Hea- 
cock Co., Philippine, 52 S.Ct. 387, 285 
U.S. 247, 76 L.Ed. 740. 

30. Okl.—Chicago, R. I. & P. By. 
Co. V. Holliday, 145 P. 786, 45 Okl. 
536. 

62 C.J, p 800 note 73. 

Territorial laws as affected by: 

Admission to statehood generally 
see States § 22 c (1). 

Adoption of state constitution on 
admission of territory to state¬ 
hood see Constitutional Law § 
43 a 

31. U.S.—Davis v. Beason, Idaho, 10 
S.Ct. 299, 133 U.S. 333, 33 L.Ed. 
637. 

Philippine.—Chanco v. Imperial. 34 
Philippine 329. 

32. U.S.—Denver & R. p. R, Co. v. 
Wagner, Colo , 167 F. 75, 92 C.iCJL ^ 
527. 

33. U.S.—^Miners' Bank t. State of 
Iowa, Iowa, 12 How. 1, L3 L.Ed. 
867. 

i 62 ClJ. p 890 note 76. 

34. U,S.—Denver & B. G. B. Co. 
V. Vysi^uer, C©lo.„ 167 F. 75, 92 C C. 

: .At 527. ' . 

62 <jjr. p 890 note 77, P,801 note 87 


35. U.S.—Clinton v. Englebrecht,. 
Utah. 13 Wall. 434, 20 L.Ed. 659. 

62 C.J. p 800 note 78. 

36. U.S.—People of Puerto Bico v. 
American R, Co. of Puerto Bico, 
Puerto Rico, 254 F. 369, 165 C C.A. 
589, certiorari denied 39 S.Ct. 259, 
249 U.S. 600, 63 L.Ed. 796. 

37. U.S.—^B^jardo Sugar Co. v. Hol¬ 
comb, C.C.A.Puerto Rico, 16 F.2d 
92. 

62 C.J. p 800 note 89. 

38. U.S.—Christianson v. King Coun¬ 
ty, Wash., 203 F. 894, 122 C.C.A. 
188, affirmed 36 S.Ct. 114, 239 U.S. 
356, 60 L.Ed. 327. 

62 C.J. p 800 note 81. 

39. U.S.—Clinton v. Englebrecht, 
Utah, 13 Wall. 434, 20 L.Ed. 659 

62 C.J. p 800 note 82. 

40. U.S.—In re Annexation of Slat- 
ervllle to Town of JAfirbante D.C. 
Alaska, 83 FSupp. 661. 

63 cur. p 80® not© 83. 

41. U.S.—Gadlardo v. Puerto Rico. 
Ry., Light & Power Co., C.C.A, 
Puerto Rico, 18 F 2d 918. 

42. U.S.—^Berryman v. Board of" 
Trustees of Whitman College, 
Wash., 32 S.Ct, 147, 222 U.S. 334, 
56 L.Ed. 226. 

; 62 C.J. p 801 note 85. 
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}§ 21-22 TERRITORIES 

Effect of annidmcnt. An act of a territorial leips- 
itivc body duly enacted and within the legislative 
ower does not become void from the beginning 
^hcre it is annulled by congress pursuant to a 
revision of an act of congress that laws passed 
y the terntorial legislature, if disapproved by con- 
ress. shall be null and of no cffect^^ 

Statutory provision for f*dl faith and credit The 
ower of congress to enact a statute which has the 
fleet of requiring that the act of a territorial legis- 
itivc body must be given, by every court within the 
Jnited States, the same faith and credit which it 
as by law or usage in the court of the territory en- 
cting it has been upheld.**^ 

i 22. Territorial Legislature 

to constitutional rostrictlons, congress may 


transfer tha loglslatlva powar ovar tha tarrltorfes and 
potsaaslons to local offlear# or laglalatures, and tha tarrl. 
toriai iagistature hat complata autlKiHty to lagislate 
within tha powar granted. 

Subject to constitutional restrictions,congress 
may transfer the legislative power over the terri¬ 
tories and possessions to local officers or to a local 
legislative body,^® as, for example, to a territorial 
legislature^^ chosen by the citizens or inhabitants 
of the particular territory.^* The enactment of 
legislation by a territorial legislature is the exer¬ 
cise of authority under the United States,^* and a 
territorial legislative body has only such powers 
as arc granted by congress expressly or by neces¬ 
sary- implication,and such powers are prescribed 
and limited by the organic act of the territory, 
by other acts of congress,and by provisions of 
the federal Constitution.^^ 


3 , tj.s—Denver & R. O. R, Co. ▼. 
Wa«ner, Colo., 1€7 F. 75. S2 C.C.A. 
S27. 

2 C.J. p 801 note 87. 

S. U.S.—Atchison, T. A B. F. Ry. 
Co. V. Sowers, Tex.. 29 S.Ct. 887, 
213 U.a. 65. 53 UM. 685. 
uthenticatlon of judgments of ter¬ 
ritorial courts in general mm Judg¬ 
ments 8 803. 

roof of state statute by autbentl- 
oated copies see Statutes I 457. 

% XJ S.’—Spriagfleld v. Thomas, 

Utah. If act 717, ie« u.a fo?, 4i 

icma. lira 

S. U S.—District of Columbia v. 
John R. Thompson Co, D C., 78 S. 
Ct 1087, 845 U.a 108, 87 DEd. 
1480. 

lasRa.—U. S. v. Rogge. 10 Alaska 
13a 

I C.J. w 801 note 83. 

Saereise by congress itself of legis- 
latiyo power over territories and 
possessions see supra 8 20. 

r. US-—Berger v. Chase Nat. Bank 
of City of New Tork. QC.AN.T., 
105 F.sa 1001. affirmed 60 S.Ct, 707, 
308 Ua 532, 84 UEdL 890, rehear¬ 
ing denied 60 aCt. 885. 309 U.S. 698, 
84 D-Bld. 1037; affirmed Schram v. 
C^taae Nat, Bank of City of New 
York* 00 act 707^ 300 Ua 632, 84 
URSd. 990. rehearing denied 69 aCt 
aS5. 308 U.a 688. 84 LuWL 1037; 
Affimed Wmrdell 
Yfcyis0b of <^ty of New Tofk. 00 S.Ct. 
t0T* 308 Ua 633. 84 890. ra- 

hoarl^ d^ed 60 S.Ct 835, 309 U 
a 688. 34 URJd. 1087; affirmed 
"Yocnxg V- Chase Nat Ban®: of C^y 
of New Too*. 60 aCt 707. 399 UjS. 
633, 84 XwBd. 89^ r^ieeMa^: dOnied 
60^ S.Ca, 885. 309 U.B. 698. 84 UBd- 
1037; affirmed Feuesht V. C^tse 
Nat Bazxk of City of NeW 
60 S.at 708. 309 US. 633; 34 . 

990. reheaHng denied 60 acC 886,' 
909 Ua 098, ®i Ei^Rd. tm% ^ 


Alaska.—U. S. t. Hogge, 10 Alaska 
130. 

Hawaii.—Borthwlck v. Veatch, 38 Ha¬ 
waii 188. 

62 C.J. p 801 note 94. 

Territorial Isgislal^ire held not oor- 
podmtioB. 

Puerto Rloo.— D« Diego v. House of 
relegates, 6 Puerto Rico 114). 113. 

14 C.J. p 49 note 1 Cg]. 

43. Alaska.-—U. a v. Hogge, 10 Alas¬ 
ka 130. 

62 C.J. p 801 note 95. 

49. US—^Alton V. Alton. C.AVirgin 
Islands. 207 F.2d 667. 

62 C,J. p 801 note 96—59 CJ. p 523 
note 63. 

50. US.—San Juan Trading Co. v. 
Sancho, C.C.A,Puerto Rico, 114 F. 
2d 869, certiorari denied I>omenech 
v. San Juan Trading Co., 61 S.Ct. 
805, 812 US. 702. ^ UBd. 1136, and 
San Juan Trading Co, v. Domenech, 
61 act. 805. 312 US. 702, 85 DM. 
1136—Sancho v. Corona Brewing 
Corp, C.C.A.Puerto Rico, 89 F.2d 
479, certiorari denied €k>rona Brew¬ 
ing Corp. V. Sancho, 68 S.Ct. 18, 302 
US. 699, 82 D3Sd. 540. 

N.D.— Corpus juris cited in. State v. 
Houge, 271 N.W. 677, 679, 67 N.D. 
261. 

62 C.J. p 801 note 97—59 C.J. p 623 
note 64, 

51. US.—Alton T. Alton, C.A.Virgin 
Islands, 207 F.2d 667—Rivera v. R. 

Ch^nea dfc Co., CAJE^uerto 
:^co, l8l ]F.2d 974—San Juan Trad¬ 
ing Co. V. Sancho, CLGLA.FUerto 
Rieo, 114 F.3d 860, ©ertioxari denied 
Doneeo^ch; y. Jieafit Trapdi^g 

Cb,. 61 sJct.'805, 312 US. 702, 86 
LhHd. 1136, and San Juan Tra<|£z3«g^ 
Co, V. Doipenedi, 61 S.Ct 805, 912 
US. 702/' 85 UEd. 

Hermano®, Ina, v. People of Puer¬ 
to Rico, C.C.A.Puerto Rfco, 106 F. 
2d 754, reversed on other groiuhids' 
People ef JE^erto Rico v. Ruheit 

^8 


Ht^rmanos, Inc., 60 S Ct. 699, 309 
U S 543. 85 D.Ed. 916—^Sancho v. 
Corona Brewing Corp., C.C.APuer- 
to Rico, 89 P.2d 479, certiorari de¬ 
nied Corona Brewing Corp. v. San¬ 
cho. 68 S.Ct. 18, 302 US. 699, 82 
UEd. 640—Griffin v. Sheldon, DC 
Alaska, 78 F.Supp. 466, affirmed, C. 
A., 174 F 2d 382. 

Alaska.—Territory of Alaska v. Alas¬ 
ka Juneau Gold Mining Co., 9 Alas¬ 
ka 360. 

62 C.J. p 801 note 99. 

Nature, operation, and effect of or¬ 
ganic act in general see supra § 
17. 

5SL US.—^Alton T. Alton, C.A-Vli^in 
Islands, 207 F2d 667—San Juan 
Trading Co. v. Sancho, C.C.A.Puer- 
to Rico, 114 F.2d 969, certiorari de¬ 
nied Domenech v. San Juan Trad¬ 
ing Co., 61 S.Ct 805, 312 US. 702. 
85 UFd. 11S6, and San Juan Tirad- 
ing Go. V. Domenech, 61 S.Ct. 805, 
312 U.S. 702, 85 UEd. 1136—^Ales- 
na V. Rice. D.C.Hawaii, 74 F.Supp. 
866, affirmed, C.A-, 172 F-2d 176, 
certiorari denied 70 S.Ct 63. 338 
US. 814, 94 UFd. 492. 

62 CJ. p 802 note 1« 

53. U.S.—Alton V. Alton, CL A. Virgin 
Islands, 207 F.2d 06T—^Rivera v. R. 
Cobian Chines A Oo., GAuFuerto 
Rico, 181 F.2d 974—Rubort Her- 
manos, Inc., r. People of Puerto 
Rieo, C.C.A.Puerto Rico, 106 F.2d 
754, reversed on other grounds Peo¬ 
ple of Puerto Rico v. Retort Her- 
manos, Inc., 60 S.Ct 699, 309 U.S. 
543, 84 UlSd. 916—Sancho v. Corona 
Brewing Corp., C-CLAPuerto Rico, 
89 F.2d 479, certiocraxl denied Coro¬ 
na Brewing Oopp>. V. SanchOy 58 S- 

' CSt’ US. 699t 82 UBa. 540— 

' ' Vi RicOi D.€tEDawaif, 74 F. 

alSrmed, CjA, 172 F.2d 
aot 53, 

348’Ua'8l4^ 94':g.«3Sd.- 49f2. 

'02 CU. P 802r !&—09 aX p 523 

mote 05L * ‘ - 
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TERRITORIES § 22 


Subject to the limitations just stated the terri¬ 
torial legislative body has complete authority to 
legislate within the power granted to it by con¬ 
gress,although, as pointed out supra § 21, con¬ 
gress may abrogate or amend territorial statutes. 
In general the powers of the legislative bodies are 
nearly as extensive as those exercised by state legis¬ 
latures.^ 5 Whether the organic act authorized the 
legislation is immaterial to the validity of a terri¬ 
torial statute enacted pursuant to authority con¬ 
ferred by another act of congress.^s 

Repeal or amendment of existing laws. The erec¬ 
tion of a local legislature in a territory or a posses¬ 
sion and the grant of legislative power do not 
abrogate existing congressional legislation in force 
therein.^'^ While, in the absence of limitation on 
the power by act of congress, express or implied, 
the legislative body of a territory has power to 
repeal or amend existing laws of the territoiy,^^ 
provisions of organic acts placing specific limita¬ 
tions on the power of a territorial legislature to 
repeal or amend existing laws must be given ef- 
fect,59 but will not be extended to include laws not 


within the purview of such provisions.®® Constru¬ 
ing the grant of legislative powers contained in 
the organic act of a territory it has been held that 
the local legislature cannot itself amend an act of 
congress or the organic act.®^ So a provision of 
the organic act authorizing amendment by the local 
legislature of laws in force in the territory relates 
only to local laws, and confers no authority on 
the local legislature to alter, amend, or repeal acts 
of congress.®^ An act of congress may, however, 
be amended by the territorial legislature where the 
power so to amend is granted by the organic act.®® 
There is authority for the view that an act of a 
territorial legislature as to which ratification has 
been required and has been given may not thereafter 
be repealed or modified by the territorial legislature 
without the consent of congress,®^ 

Territorial act as act of congress or law of United 
States, A statute of a territorial legislature, al¬ 
though identical in terms with a general act of con¬ 
gress, is not a law of the United States.®® Where 
congress has expressly reserved the power to an¬ 
nul, a territorial act, as far as approved, is not 


Twenty-Plrst Amendment does not 
confer power upon Puerto Rico to 
enact laws.—tSancho v. Coirona Brew¬ 
ing* Corp.f C.C.A.Puerto Rico, 89 P.2d 
479, certiorari denied Corona Brew¬ 
ing* Corp. V. Sancho, 58 S.Ct. 18, 302 
U.S. 699, 82 L.Ed. 540. 

64. U.S.—^outh Puerto Rico Sugar 
Co. V. Buscaglia, C.C.A.Puerto Rico, 
154 P.2d 96, followed in Standard 
Oil Co. (N. J.) V. Tax Court of 
Puerto Rico, 154 F.2d 293, two cas¬ 
es—Roig V. People of Puerto Rico, 
C.C.A.Puerto Rico, 147 P.2d 87— 
Rivera v. Buscaglia, C.ClA.Puerto 
Rico, 146 P.2d 461. 

Alaska.—^Freeman v. Smith, S Alaska 
229. 

62 C.J. p 802 note 6—59 C.J. p 623 
note 63. 

jB5. U.®. —^People of Puerto Rico v. 
Shell Co., Puerto Rico, 68 S.Ct. 167, 
302 U.S. 253, 82 Lr.Bd. 235—Alton v. 
Alton, C.A.Virgin Islands, 207 F.2d 
667—South Puerto Rico Sugar Co. 
V. Buscaglia, C.C»A«Puerto Rico, 154 
F.2d 96, followed in Standard Oil 
Co. (N". X) V. Tax Court of Puerto 
RIqo, 154 F.2d 293, two <!iase^, 

62 C. J. p 803 note 9. 

Powers of state legislatures in gen¬ 
eral see States §| .20^49. 

Philippine legislature csould exer¬ 
cise such am^gj^gtry powers sa. were 
necessary and appropriate to its inde¬ 
pendence and; to make its express 
powers * e«ifectf*Ve.—GfoVerrmieitt gf 
Philippine" Tslai^s v* SpHhger. 50* 
Philippine ' 1^9, a^fitened (io'v^r^Biinent' 
4>f Philippine Islahds vt 48 


56- U.S.—^Miranda v. People of Puer¬ 
to Rico. aC.A.Puerto Rico, 101 F. 
2d 26. 

57- U.S.—^Asiatic Petroleum Co 
(Philippine Islands) v. Insular Col¬ 
lector of Customs, Philippine, 56 
S.Ct. 651, 297 U.S. 666, 80 L.Kd. 
967. 

58- U.S.—Asiatic Petroleum Co. 
(Philippine Islands) v. Insular Col¬ 
lector of Customs, supra. 

Philippine.—Ayson v. Provincial 

Board of Rizal, 39 Philippine 981. 
Assertion hy congress of power to 
annul and modify franchise granted 
by insular public service commis¬ 
sion, and to annul laws enacted by 
the insular legislature, gives rise to 
no implication that the reserved pow¬ 
er Was Intended to be withheld from 
insular authorities.—^Public Service 
Commission of Puerto Rico v. Kave- 
meyer, Puerto Rico, 66 S.Ct. 360, 296 
U.S. 506, 80 U-Ed, 357, rehearing de¬ 
nied 56 S.Ct. 496, 297 XJM, 727, 80 
UiBd. 1010. 

59. U.S.—Auk Bay Salmon Canning 
Co. V. U. S.» C,C.A.Alaska, 300 F. 
907 . ' ,, 

Alaska.—Gordon v. 9 Alaska 

701 . 

60- U-S.—Asiatic' Petroletim Co. 

(P^lippine Islands) v. Insular Col¬ 
lector of Custq^QjS^ Philippine,' 56 S. 
Cl'eM, 29’7 ri-S. 666, 80 iLuJEd. 967. 

62 C.X. p 803 note 14. 

61- ^ U.S-—Rab^rt Hermanos;»Inc., v, 

’‘People of Rico^ dOALPuerto 

t 764, reveoTsed on oth- 

I ^ of Puerto Rico v. 


Rubert Hermanos, Inc., 60 S.Ct. 
699, 309 U.S. 543, 84 U.Ed. 916. 
Joint resolu-tdon of congress, form¬ 
ing a part of the organic act is a 
federal statute which the territorial 
legislature may not amend.—Rubert 
Hermanos, Inc., v. People of Puerto 
Rico, C.C.A.Puerto Rico, 106 F.2d 
754, reversed on other grounds Peo¬ 
ple of Puerto Rico v. Rubert Her¬ 
manos, Inc., 60 set 699, 309 U.S. 
543, 84 Lr.Ed. 916. 

Character determined hy effect 
Whether a statute enacted by the 
territorial legislature is invalid as an 
amendment of a federal law must be 
determined by its effect rather than 
by its declaration of Intention to 
amend a federal statute.—^Rubert 
Hermanos, Irtc., y. People of Puerto 
Rico, aC.AJE>uerto Rico, 106 F.2<J 764, 
reversed on. oth^ grounds People of 
Puerto Rico v. Rubert Hermanos, 
Inc., 60 S-Ct. 699, 309 U.S. 643, 84 
Ij.m. 916. . 

62^ U.S.—Posadas V. National City 

Bank of New York, Philippine^ 56 S. 
Ct. 349, 296 U.S. 497, 80 U.Ed, 351. 

63- U.S.—;In re Annexation of Slat- 
erville to Town of Fairbanks, D.C. 
Alaska, 83 F.Supp. $61. 

64- Okl. —at. Louis & S. F. R. Co. v. 
Johnson. 108 P. 378, 26 Okl. 833. 

62 C-JT. p 803 note 16. 

65^ U.S.—Starklof v. U. B.. C.C.A. 
Alaska, 20 P.2d 32. 

Questions arising under territorial 
law as not conferring original ju¬ 
risdiction on federal courts see 
Federal Courts $30. 
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made an act of congress by its approval by congress, 
either expressly or by acquiescence,^^ or by its ap¬ 
proval in part.^^ So, also, the fact that congress 
has failc<l to annul or abrogate an act of the terri¬ 
torial legislature does not make such act an act of 
congress itself,®* notwithstanding congress has ex¬ 
pressly reserved the power to annul or disapprove.®* 

fVhtre ferritonal statutes operaiwe. In consid¬ 
ering a statute of a territory, the view was ex¬ 
pressed that, while the statute could not operate 
in any place over which the federal government did 
not have jurisdiction,^* the federal constitutional 
provision by which congress is invested with ex¬ 
clusive legislative authority over all places purchas¬ 
ed by the consent of the state in which they shall 
be for the erection of forts had no application to 
a fort w’ithin a territor>%"i and the fact that the 
general government had legislative authority in the 
territory tended not to diminish or displace the 
authority of the territorial government but to es¬ 
tablish itJ^ 

§ 23. - Delegation of Power and En¬ 

croachment on Other Departments 

As considered in Constitutional Law § 133 a, a 


territorial legislative body cannot generally dele¬ 
gate its legislative power, and, as discussed in Con¬ 
stitutional Law §§ 106, 130, may not encroach, or 
perform powers duly conferred, on the judicial or 
executive department of the territorial government. 

Examine Pocket Parts for later cases. 

§ 24. - Occupation of Legislative Field by 

Congress 

If congress has occupied the field by legislating fully 
in respect of a particular subject, the legislature of a 
territory may not also legislate in that regard, but the 
mere fact that congress has legislated In respect of a 
certain matter does not necessarily exclude the power 
of the territorial body in respect of a related matter. 

While in general if congress has occupied the 
field by legislating fully in respect of a particular 
subject the territorial legislature may not also leg¬ 
islate in that regard,"^* the mere fact that congress 
has legislated in respect of a certain matter does 
not necessarily exclude the power of the territorial 
legislative body in respect of a related matter,'^'* 
and the authority of a territorial legislature to leg¬ 
islate as to certain matters notwithstanding there 
is similar congressional legislation has been rec- 
ognizedJ® 


68. Philippine.—U. S. t. Bull, 16 
Philippine 7. 

$2 C.J. p SOS note 18. 

67. tJ.S.—Miners* B&nk v. State of 
Icfwa, Iowa, 12 How. 1, 13 KM. 867, 
876. 

6S. U.S.—Gallardo v. Puerto Rico 
1^., & Power Co., C.C,A.Fuer- 

to Rico, 18 F.2d f IS. 

Territorial legislature as agent of 
congress see supra 5 18. 

69. U.S.—Berger v. Chase Nat. Bank 
of City of New Tork, C.C.A.N.Y., 
106 P.2d 1001, affirmed 60 S.Ct. 707, 
309 U.S. 632, 84 KM. 990, rehear¬ 
ing denied 60 S.Ct. 886, 309 U.S. 698, 
84 KUd. 1037; affirmed Schram v. 
Chase Nat. Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 
84 KM. 990, rehearing denied Of) 
set. 885, 309 U.8. 698, 84 KM. 
1037; affirmed Wardell v. Chase 
Nat. Bank of City of New York, 60 
set. 70f, 309 U.S. 632, 84 KM. 
090, rehearing denied 60 S.Ct. 886, 
309 UjS. 698, 84 KM. 1037; af- 
ffirmed Young v. Chase Nat. Bank 
©f City of New York, 60 S.Ct 707, 
309 U.a 632, 84 KM. 990, rehear¬ 
ing denied 60 S.Ct 885, 309 U.S. 698, 
84 KML 1037; Affirmed Feucht v. 
exhase Hat Bank of City of New 
York, 60 act 708, 309 U.S. 632, 84 
KUd* 990, rehearing denied 60 S.Ct 
886v 309 U-S. 698, 84 KBd. 1037. 

62 0.1. p 803 note 2K 


70. Colo —Reynolds v. People, 1 
Colo. 179. 

Territorial extent and boundaries of 
territory in general see supra 5 8. 

71- Colo.—Reynolds v. People, su¬ 
pra 

72- Colo.—Reynolds v. People, su¬ 
pra. 

73, Okl.—-Allen v. Reed, 60 P. 782, 10 
Okl. 105. 

62 C J. p 804 note 40. 

Annulment or suspension of terri¬ 
torial statute by subsequent act of 
congress covering same subject see 
supra § 21. 

74w U.S.—^People of Puerto Rico v, 

i Shell Co., Puerto Rico, 68 S.Ct 167, 
302 U.S. 253, 82 KM. 236—De J. 
Cordero v. Prensa Insular Ue Puer¬ 
to Rico, Inc., C.A.Puerto lElico, 169 
F.2d 229—^N. K R. Bv V. Gonzalez 
Padin Co., C.C.A.1, 161 P.2d 353— 
Patterson v. Jones, C.C.A.AIaska, 
143 F.2d 631, certiorari denied 66 
act 120, 323 U.S. 767, 89 KESd. 614. 

62 C.J. p 804 note 41. 

75. U.S. —People of Puerto Rico v. 
Shell Co., Puerto Rico, 68 S.Ct 167, 
302 U.S. 253, 82 KM. 235—^Pat¬ 
terson V. Jones, C.C.A.Alaska, 143 
F.2d 631, certiorari denied 65' S.Ct 
120, 323 U.a 767, 89 KM. 614. 

62 C-J. p 804 note 42. 

Concurrent jurisdiction of congress 
and territorial legisiasiture as to 
constituting certain acts crimes 
generally see Criminal Kaw 4 16. 

630 


Restraint of trade 

(1) A conspiracy in restraint of 
trade within borders of territory is a 
local matter and falls within terms 
of power granted by organic act pro¬ 
viding that legislative authority shall 
extend to all matters of a legislative 
character not locally inapplicable, so 
that Sherman Anti-Trust Act did not 
preempt field occupied by local law 
on same subject, and hence territorial 
court was not without jurisdiction of 
olTense under local law, even though 

; it was also a crime under the Sher¬ 
man Anti-Trust Act and a crime 
against the sovereignty of the Unit¬ 
ed States.—People of Puerto Rico v. 
Shell Co, Puerto Rico, 58 S.Ct. 167, 
302 U.S. 253, 82 KM. 235. 

(2) differences of language in 
Sherman Act and local law on same 
subject and possible risk of conflict 
of interpretation between local courts 
and federal district courts were in- 
suflScient grounds to hold that Sher¬ 
man Anti-Trust Act rendered local 
law invalid.—^People of Puerto Rico 
V. Shell Co„ supra 

(3) Fact that a conflict of juris¬ 
diction between federal courts, and 
territorial courts of Puerto Rico 
might result if l?oth acts stand is 
upt a ground for holding th^tt Sher¬ 
man Anti-Trust Act preempted field 
occupied by local act, where local act 
simply confers jurisdiction on local 
courts to enforce that act.—People 
of Puerto^ Rico^V4 Sheil Cq. 4 ,sui^ra. 
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§ 25. - Validity and Construction of Ter¬ 

ritorial Statutes 

The validity of a territorial statute depends on a 
grant of power from congress; and any territorial stat¬ 
ute Is void or ineffective if it is in conflict with the 
organic act, with other acts of congress, or with provi¬ 
sions of the federal Constitution, or if it is enacted dur¬ 
ing a session not constituted in accordance with the 
law, although great respect is paid to the enactments 
of a territorial legislature, and some presumptions are 
indulged in favor of their validity. 

The validity of a statute enacted by a territorial 
legislature depends on a grant of power from con- 
gressJ® Any act of the territorial legislative body 


is void or ineffective if it is in conflict with the 
organic actj^ with other acts of congress,^® or 
with provisions of the federal Constitution,^^ or 
if it is enacted during a session not constituted in 
accordance with the law,®^ although if the act is 
within the legislative power and the invalidity goes 
merely to the composition of the legislature, it 
may be ratified by a duly constituted legislature.^^ 

Great respect is to be paid by all courts to the 
enactments of a territorial legislature,S2 and pre¬ 
sumptions in favor of their validity are usually in- 
dulged-®^ The validity of the legislation as a reg- 


76. U.S —Berg-er v. Chase Nat. Bank 
of City of New York, C C A N.T , 
105 F2d 1001, afnrmed 60 S.Ct. 707, 
309 U.S 632, 84 L Ed 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 U S 698, 
84 L Ed. 1037, affirmed Schram v. 
Chase Nat. Bank of City of New 
York, 60 'S Ct. 707, 309 U S. 632, 84 
U.Ed. 990, rehearing denied 60 S 
Ot 885, 309 U.S 698, 84 L, Ed. 1037, 
affirmed Warden v. Chase Nat. 
Bank of City of New York, 60 S. 
Ct. 707. 309 U.S. 632, 84 L Ed. 990, 
rehearing denied 60 S.Ct. 885, 309 
US. 698, 84 U.Ed. 1037, affirmed 
Young V. Chase Nat. Bank of City 
of New York, 60 S.Ct. 707, 309 U.S 
^32, 84 L Ed. 990, rehearing denied 

60 S.Ct. 885, 309 U S 698, 84 L Ed. 
1037, affirmed Feucht v. Chase 
Nat. Bank of City of New York, 60 
S.Ct. 708, 309 U.S. 632, 84 L.Ed. 
990, rehearing denied 60 S.Ct, 886, 
309 US. 698, 84 L.Ed. 1037. 

-59 C.J. p 523 note 64. 

"77. U.S —Rivera v. R Cobian Chinea 
& Co., C.A Puerto Rico, 181 F,2d 
974—iSan Juan Trading Co. v, San- 
cho, C.C.A Puerto Rico, 114 F.2d 
969, certiorari denied Domenech v. 
San Juan Trading Co„ 61 S Ct. 805, 
-312 U.S. 702, 85 L Ed. 1136, and 
San Juan Trading Co. v. Domenech, 

61 S.Ct. 805, 312 U.S. 702, 85 UEd. 

1136—Sancho v. Corona Brewing 
Corp, C.C.A.Puerto Rico, 89 F.2d 
479, certiorari denied Corona Brew¬ 
ing Corp. V. Sartcho, 58 S.Ct. 18, 302 
^U.S. 699, 82 L.Ed. 540—Hess v. 

Mullaney, D.C.Alaska, 91 P.Supp. 
139, reversed on other grounds, C. 
A. Mullaney v. Hess, 189 F,2d 417*— 
Hemmingson v. Dibby, McNeil & 
Libby, IXC.Alaska, 89 F.Supp. 602. 

Alaska.—U.' SI v; Lord, 10 Alaska 626 
—Territory of Alaska v. Alaska 
Juneau Minting Co., 9 Alaska 

360—^U. S V. Roberts, 8 Alaska 311. 
jNev.—^Vansickle v. Haines, 7 Nev. 
249. 

C.J, p. 30*2 ;not6 3. , 

Jleadixig of biH by nxunber only 

The third reading of a bill in the 
-territorial legislature by number only 
-did not comply with provision in or- 
gani€J act reqEui'Ting three readings of 
bill and was fatal to vs^dity ^of 


the bill,—Griffin v. Sheldon, D C 
Alaska, 78 F.Supp. 466, affirmed, C 
A., 174 F.2d 382. 

Correction of error in enrollment of 
bin 

Where enrolling clerk inserted in¬ 
accurate clause in hill passed by leg¬ 
islature, restoration of correct clause 
: by governor before signing bill, pur¬ 
suant to legislature's request in con¬ 
current resolution which set forth 
true copy of bill, did not render stat¬ 
ute thereby enacted invalid, where 
bill was passed in accordance with 
all provisions of organic act, and no 
statute provides manner of presenta¬ 
tion of bill to governor—^Agudo v. 
Sancho, C.C.A.Puerto Rico, 89 P.2d 
481. 

Territorial act held not to violate or¬ 
ganic act 

U.S —Soltero v. Descartes, C.A.Puer- 
to Rico, 192 P.2d 755, certiorari de¬ 
nied 72 set. 634, 343 U.S. 904, 96 
L.Ed. 1323—De J- Codero v. Prensa 
Insular De Puerto Rico, Inc., C.A. 
Puerto Rico, 169 P.2d 229—^Barcelo 
& Cia, S. en C., v. Buscaglia, C.C.A. 
Puerto Rico, 169 F.2d —Buscag¬ 

lia V. Ballester, C.C.A.Puerto Rico, 
162 F.2d 805, certiorari denied Bal¬ 
lester Hermanos v. Buscaglia, 68 
S.Ct. 154, 332 U.S 816, 92 L Ed. 393 
—South Puerto Rico Sugar Co. v. 
Buscaglia, 154 P.r2d 96, followed in 
Standard Oil Co. (N. J.) v. Tax 
Court of Puerto Rico, 154 F.2d 293, 
two cases—Rivera v. Buscaglia, C. 
C.APuerto Rico, 146 ^F.2d 461-- 
Martin v. Sheely, C.CA..Alaska, 
144 F.2d 754—Gallardo v. Gonzalez, 
C C.APuerto Rico, 143 F.2d 947— 
Ballestei>Ripo|i v. Court of Tax 
Appeals of Puerto Rico, CXCA. 
Puerto Rico, 142 F.2d 11, certiorari 
denied 65 S.Ct, 55, S2S US. 723, 89 
D-Bd. 581—^Rubert Ueirasnanos, Inc. 
V, People^ of Puerto Biksp, CC^. 
Pueirto Rico, 118 F.2d 752, reversed 
on 'erther grounds People of Puerto 
Rico V. Rubert Hermanos, Inc, 62 
UCt, 771, 315 US. 637, 86 L Ed 
1081—^People of Puerto Rico v. Fed- 
serai Land Bank* of Baltimore, C,C* 

’ A-Fnerto. Rico-, 108 P.2d 275^—^Bar- 
? ©elo V, Saldana, G.C.APuerto Rico, 

mi 


54 F 2d 852—^Hess v. Mullaney, D. 
C.Alaska, 102 F.Supp. 430. 

Alaska.—Territory of Alaska, by Ol- 
[ son, V. Hawkins, *9 Alaska 573-- 
Anderson v. Smith, 8 Alaska 470 — 
Freeman v. Smith, 8 Alaska 229. 
78. U.S.—P. E. Harris & Co. v. Mul¬ 

laney, D.C.Alaska, 87 F.Supp. 248 
—Mart insen v- Mullaney, D.C-Alas¬ 
ka, 85 FSupp. 76. 

Alaska.—U. S v. Hoxie. 8 Alaska 210 
—U. S. V. Oyamada, 8 Alaska 128. 
63 C.J. p 802 note 4. 

Territorial act held not in oonlliot 
with act of congress 
U.S.—Alaska S. S. Co. v. Mullaney, C. 
AAlaska, 180 F.2d 805—^Patterson 
V. Jones, C.C.A.Alaska, 143 F.2d 
531, certiorari denied 65 S.Ct. 120, 
323 U.S. 767, 89 L Ed. 614—Yerian 
V. Territory of Hawaii, C.C.A Ha¬ 
waii, 130 F.2d 786. 

Alaska.—^Anderson v. Smith, 8 Alaska 
470. 

79- U.«S.—Alton V. Alton. C A Virgin 

Islands, 207 P.2d 667—Rivera v. R. 
Cobian Chinea & Co, C A.Puerto 
Rico, 181 F.2d 974—P, E. Harris Sc 
Co. V. Mullaney, D.CAlaska, 87 F. 
Supp. 248. 

62 C.J. p 802 note 5. 

80. US.—^Alaska S. S. Co. v. Mul¬ 
laney, D.C.Alaska, 84 F.Supp. 561, 
affirmed, C.A, 180 F.2d 805. 
Bztiraordinaj^ session. 

U.S,—^Alaska iS. S. Ox r. Mullaney, 
supra. 

ai. U.S.—Alaska S. S, Co. v. Mul¬ 
laney, supra. 

83. U.S.—Stainback v. Mo Hock Ke 
Lok Po, Hawaii, 69 S Ct, 606, 336 
U.S. 368, 93 L.Ed. 741—Mora v. 
Mejias, D,C.Puerto Rico, 115 F. 
Gupp. 61®. 

83- Hawaii —In re Mott-Smith, 29 
Hawaii 343. 

62 C.J. p 804 note 45. 

Conflict will not be presumed be¬ 
tween congressional law, including 
the organic act, and territorial acts 
establishing the duties of insular of¬ 
ficer. 

U.S.—Wright V. Tnchausti & Co., 
Philippine, 47 S.Ct. 229, 272 U.S. 
640, 71 L.Ed. 454—De J. Cordero v. 



86 C.J.S, 


§ 25 TERRITORIES 

uiation of the internal affairs of the territory with¬ 
in the congressional delegation of power to regulate 
such affairs does not depend on the physical opera¬ 
tion or incidence of the legislation adopted by the 
territorial legislature, but, where the legislation 
deals with public functions of government, the test 
must be found in terms of its necessity or appro¬ 
priateness for the fulfillment of these functions.^-^ 

It has been laid down in general terms that laws 
duly passed by the territorial legislature are to be 
deemed valid unless the contrary clearly appears, ^5 
or unless invalidity is clear and convincing,8fi and 
that statutes enacted by a territorial legislature un¬ 
der power delegated by congress can be held vio¬ 
lative of the Constitution of the United States only 
when palpably arbitrary**"^ If the court is in doubt, 
that doubt should be resolved in favor of the stat- 
ute.®8 On the other hand, in the light of provisions 
of the organic act making the Constitution and laws 
of the United States effective within the territory as 
far as not locally inapplicable, and extending the 
legislative power of the territory to all rightful 
subjects of legislation not inconsistent with the 
Constitution and laws of the United States, it will 
not be presumed that congress authorized the ter¬ 


ritorial legislature to treat citizens of states in a 
manner in which states cannot treat citizens of sis¬ 
ter states only the clearest expression of con¬ 
gressional intent could induce such a result.®^ 

A construction to avoid invalidity should be 
adopted where such construction may reasonably be 
given,^i and, if such a construction may properly 
be avoided, a territorial statute will not be con¬ 
strued in such manner as will bring it into conflict 
with an act of congress,®- including the organic or 
fundamental law of the territory.®® Before it may 
be said that a law passed by the territorial legisla¬ 
ture is inconsistent with a law of the United States, 
it must appear that there exists a substantial con¬ 
flict between the pertinent provisions of the two 
statutes.®^ Furthermore, the organic act of a ter¬ 
ritory will be so construed as to avoid conflict with 
a statute of the territorial legislature if the or¬ 
ganic act is susceptible of such construction.®5 If^ 
however, the court is convinced of the invalidity of 
the statute, it should not hesitate so to declare.®^^ 

The view has been expressed that since the ter¬ 
ritories are mere dependencies of the United States, 
exercising delegated powers, and their governments 
are temporary agencies employed by congress to aid 


Prensa Insular I>e Puerto Rico, 
Inc., C.A.Puerto Rico, 169 F.2d 229, 
84- IT.S.—^Berger v. Chase Kat. Bank 
of City of New York, C.C,A.N.Y., 
105 F.2d 1001, affirmed 60 S.Ct 707, 
S09 XJ.S. 6S2. 84 KEd. 990, rehear¬ 
ing denied 60 S.Ct, 886, 309 U.S, 
698, 84 I*.Ed. 1037; affirmed Schram 
V. Chase Nat. Bank of City of New 
60 S.Ct. 707, 309 U.S. 632, 84 
L.31d. 990, rehearing denied 60 S 
Ct. 885. 309 U.S. 698, 84 UEd. 1037; 
affirmed 'Warden v. Chase Nat. 
Bank of City of New York, 60 S.Ct. 

707. 309 UjS. 632, 84 UEd. 990, re¬ 

hearing denied 60 S.Ct. 885, 309 U. 
S. 698, 84 U-Ed. 1037; affirmed 

Young V. Chase Nat. Bank of City 
of New York, 60 S.Ct. 707, 309 U.S. 
632, 84 EEd. 990, rehearing denied 
60 S.Ct. 885, 309 U-S. 698, 84 L Ed, 
1037; affirmed Feucht t. Chase Nat. 
Bank of City of New York, 60 S.Ct. 

708, 309 U.S. 632, 84 L.Bd. 990, re¬ 

hearing denied 60 8.Ct 886, 309 U.S. 
698, 84 1037. 

]&eglslatio«i. requiring veeuri^ for 
of territorial in 

hanks of the United States would not 
be presumed invalid as in excess of 
the power to regrulate internal af¬ 
fairs unless no other reasonable 
eours# was necessary.—^Berger v. 
Chase N«it. Bank of City of New 
York. aaAlN.Y.. 105 F.2d lOOl, af¬ 
firmed 60 S.Ct. 707, 309 U.S. 632, 84 
li.Bd. 990, rehearing deiMed 60 S.Ct. 
885, 309 TJjS. 698, 84 L.Ed. 1637, af¬ 
firmed iSchraan V, Chase Nat. Bank of 


City of New York, 60 S.Ct. 707, 309 
U.S. 632, 84 L.Ed. 990, rehearing de¬ 
nied 60 S.Ct. 885, 309 US. 698, 84 U 
Eld. 1037; affirmed Wardell v. Chase 
Nat. Bank of City of New York, 60 
S.Ct 707, 309 U.S. 632. 84 L.Ed. 990, 
rehearing denied 60 S.Ct. 886, 309 
U.S. 698, 84 L.Ed. 1037; affirmed 
Young V. Chase Nat Bank of City of 
New York. 60 S,Ct 707, 309 U.S. 632, 
84 L.E3<i. 990, rehearing denied 60 S. 
Ct. 885, 309 U.S. 698, 84 KEd. 1037; 
affirmed Feucht v. Chase Nat. Bank 
of City of New York, 60 S.Ct 708, 309 
U.S. 632, 84 L.Ed, 990, rehearing de¬ 
nied 60 S.Ct 886, 309 UJS. 698, 84 L. 
Ed. 1037. 

85. Hawaii,—In re Mott-Smlth, 29 
Hawaii 343. 

86. Alaska.—^Wickersham v. Smith, 
7 Alaska 522. 

87. U.S.—Toyota v. Territory of Ha¬ 

waii, Hawaii, 33 S.Ct 47, 226 U.S. 
184, 67 L.Ed. 180—^Kitagawa v. 

Shipman, C.C.A.Hawaii, 64 F.2d 813, 
certiorari denied 52 S.Ct 406, 286 
Cr.S. 543, 76 L,Ed. 1281, certiorari 
denied Mana Transp. Co. v. Ship- 
man, 62 S.Ct 496, 286 U.S, 543, 76 
L.Ed. 1281. 

88- Alaska..—Wickersham v. Smith, 
7 llaska 522. 

Hawaii.—^In re Hott-Smith, 29 Ha¬ 
waii 343. 

09. U.S.—‘Mullahey v. Aiiderson, 

Alaska, 72 S.Ct >^428, 342 U-S. 416, 
< 06*LwEdv^458. - . ■ . . ^ 


Words ‘'all rightful subjects of leg- 
islatton.” describing extent to which 
legislative power of territory of Alas¬ 
ka should extend refers to matters 
local to Alaska—^Anderson v. Mul- 
laney, C.A.Alaska, 191 F.2d 123, af¬ 
firmed 72 S.Ct 428, 342 U.S. 415, 96; 
L.Ed. 468. 

90w U.S.—Mullaney v. Anderson*, 
Alaska, 72 S.Ct. 428, 342 U.S. 415*. 
96 L.Ed. 468. 

81. U.S.—iSancho v. Corona Brewing 
Corp., C.C.A.Puerto Rico, 89 F.2d’ 
479, certiorari denied Corona Brew¬ 
ing Corp. V. Sancho, 68 S.Ct 18, 302* 
U.a 699, 82 L.Bd. 540. 

62 CXJ. p 805 note 49. 

Construction of statutes In general 
see Statutes |§ 311-440. 

92- Philippine.—In re Guarina, 24^ 
Philippine 37. 

93. U.a—Sancho v. Corona Brewing 
Corp., C.C.A.Puerto Rico, 89 F.2d 
479, cortiorarl denied Corona Brew¬ 
ing Oorpw V. Siancho, 58 S.Ct 18, 392’ 
U.S. 699, 82 LuBd. 540. 

62 CJ". p 806 note 5L 

94. Hawaii.—Auto Rental Co. v. Lee, 
35 Hawaii 77. 

95. U.S.—Snow V. U. S., Utah, 

Wall. 317, 31 L.®<E 784i ' -' 

Construction of organic aot In geh- 
eral see supra 5 J7. + 

9a Alaska.—Wick^'^ham v. Smith, 
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in their government during the term of their pupil- 
age, the capacity of their legislatures should be 
regarded more rigorously,9^ and their enactments 
construed less liberally,98 than the capacity and the 
laws of a legislative body of a sovereign, and that 
territorial statutes would be held void with less 
hesitation when they are clearly unreasonable, op¬ 
pressive, and unjust,99 the court taking the posi¬ 
tion that, in construing the provisions of the or¬ 
ganic act conferring power on the legislature, it 
should apply the rules of construction applicable to 
similar provisions in municipal charters.^ Some 
territorial courts denied, however, that the rules 
applicable to municipal charters should be applied 
in construing the provisions of the organic act con¬ 
ferring powers on a territorial legislature,9 and 
it was held that, if the enactment of a statute was 
otherwise within the power of a territorial legis¬ 
lature, it could not be invalidated by the court on 
the ground that it was unreasonable, unjust, un¬ 
equal, or oppressive.8 Although the position of 
a state as a sovereign over matters not ruled by 
the Constitution requires a deference to state leg¬ 
islative action beyond that required for the laws of 
a territory,^ the validity of the acts of a territorial 
legislature must be judged by the same standards 
that would be applied in respect of similar legisla¬ 
tion by a state.8 

Burden of showing invalidity. The burden is on 
the person attacking the validity of a territorial 
statute to show that the enactment cannot be sup¬ 
ported as to the exercise of any of the powers vested 
in the legislature or by the existing facts and cir¬ 
cumstances.* 


territories §§ 25-26 

Who may attach validity. In general, the objec¬ 
tion that a statute is invalid will be considered only 
when it is made by one having a legal interest in de¬ 
feating the statute^ 

§ 26. -- Membership, Sessions, Employees, 

and Compensation 

Specific provisions of the organic act with respect 
to the composition of the territorial legislature and the 
quaiificatfons, method of selection, term, and discipline 
of the members, and the manner of judging elections, 
returns, and qualifications of the members will he given 
effect. 

Specific provisions of the organic act with respect 
to the composition of the territorial legislature and 
the qualifications, method of selection, aiKi discipline 
of the members and the manner of judging elec¬ 
tions, returns, and qualifications of members will be 
given effect.8 In the absence of an express pro¬ 
hibition a member of the legislature may hold an¬ 
other public office.^ Where a successful candidate 
elected for a two-year term takes his seat at the 
first regular session following his election, his 
term commences at that time and does not expire 
until the convening of the legislature in regular 
session two years thereafter.^® 

Sessions, Where an act of congress limits the 
duration of a session of the territorial legislature 
to a specified number of days, there is apparently 
authority for the view that a session of consecutive 
days of the number specified is intended and that 
Sundays, holidays, and days of intermediate ad¬ 
journment should not be deducted,^^ and that frac¬ 
tions of days may be considered in computing the 
proper length of a session.l2 The legislature has 


07. Utab.—Territory v. Daniels, 22 
P. 15&, 6 Utah 288. 

dS. Utah.—Territory v. Daniels, su- 
INra. 

Utah.—Territory v. Daniels, su¬ 
pra. 

Sovereignty of: 

•States in. general see States f 2. 
Territories in general see supra f 
9. 

1- Utah.—Territory v. Daniels, su¬ 

pra. 

ia. N.M.—Baca' Per^ 42 F. 1^/ 

8 N.M. 187. 

^2 O.J. p 805 nhte ^9. 

3. N.M.—Baldridge v. iloi^gan, 106 

P. 342, 16 IT.M: 249, Ann.Cas.l912C 

387 * 

52 aj. p 805 nbjee‘0O. ‘ ^ 

4s. U.B.--^tainhach v. Ma Hock; Ke 

’ Po, :6?9 3S 6 

U.a S6S,'\93< Mora v. 

. D.CiPu^q BioOi 116 F. 

SNjpp. €10-. I s. 


5. U.S.—^Alaska iS. S. Co. v. Mul- 
laney, CA-Alaska, 180 F.2d 806. 

6. HawaiL—In re Mott-iSmith. 23 
Hawaii 343. 

“The burden is on the one who at¬ 
tacks as invalid a legislative enact¬ 
ment to negative every conceivable 
basis whl<^ might support it.”— 
South Puerto Kico Sugar Co. v. Bus- 
caglia, C.C.A.Puerto Bioo, 154 F.M 
96, 10^, followed in Standard Oil Co. 
(H. J.> v. Tax Court of Puerto Rico, 

! 164 233 , two cases, J * 

7. U.S.—A.laska a a Oo, v, Mul- 

laney,r l&O 8{)6. 

Hawaii—In re Craig, 20 Hawaii 483. 
Who may raise constitutional qlies- 
' tioms in general see Constitutional 
Law 5§ 7&-91, : . 

8. p>i i ltp pto.ftL--jV'eioso^ V. PlOTlnclal 
Board of- Canvassers, 3# PMUPPti^® 

' 886 . ’ > . / 5 

62 C.J. P 805 notes 63—68. 


9^ Puerto Rico.—1 Opinion Attorney 
General Puerto Rico 9^ 

10- tJ.S.—^Alaska a S. Co. V. Itol- 
laney, DC.Alaska, 84 F.Supp. 661, 
affirmed, aA., 180 F.2d 805. 

Bxtra session oonvened after eleotloiL 
hut before regular session 

Legtslators elected in 1946 for two 
year term commenced upon their as¬ 
sembling for regular session an 
fourth Monday In January in 1947 
were entitled to serve at extraordi¬ 
nary session of legislature convened 
on January 6, 1949 after election but 
before regular session of legislature 
qs©nyened.“^Alaska S, B. Co. v. Mul- 
laney, supra. 

11, Arlz.—^Maricopa County v. Oa- 
bqm, 40 P. 313, 4 Ariz. 331. 

62 C.J. p 806 note 71. 

Wyo.—White v. Hinton, 30 P. 
963, 3 Wyo. 753, 17 L.R.A. 66. 

62 C.J. p 806 note 72. 
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no power to pass.i® or the governor to approve^* 
bills passed after the expiration of the legislative 
session as determined by the controlling act of 
congress. Some organic acts, however, have not 
limited the length of regular sessions of the terri¬ 
torial legislature.^^ The view has been taken that, 
in the absence of authorization by congress, an ex¬ 
tra session of the territorial legislature may not be 
held,but, where an extraordinary session is au¬ 
thorized, it must be constituted in accordance with 
law.!*^ 

Employment and compensation of subordinates. 
The authority of legislatures of territories to em¬ 
ploy, and provide for the payment of, subordinates 

has been recognized.^^ 

g 27. -Particular Subjects of Legislation 

Subject to general rules as to limitations on Its 
power, a territorial legislative body has power to legis¬ 
late on all subjects within the police power of the terri¬ 
tory, as well as on various other particular subjects. 

Subject to general rules as to limitations on the 
power of territorial legislatures, which are consid¬ 


ered supra § 22, and to the rule that the territorial 
legislature may not, in the assumed exercise of 
the police power, legislate in contravention of the 
provisions of the federal Constitution,!^ and to the 
limitation that the regulations and inhibitions im¬ 
posed must be reasonably necessary to the public 
welfare,20 in general a territorial legislative body 
has power to legislate on all subjects within the 
police power of the territory-21 The police power 
may be exercised in either peace time or war time,22 
and is a power entirely separate and distinct from 
the war power.23 Furthermore, a territorial legis¬ 
lature may legislate in respect of the escheat of es¬ 
tates on the failure of heirs,24 may provide that ille¬ 
gitimate children may inherit from their father,25 
may vest additional duties and powers in the pub¬ 
lic service commission created by act of congress,2? 
may petition congress on behalf of the citizens of 
the territory for statehood, create a commission and 
authorize and empower it to appear before con¬ 
gress or a committee thereof to advocate the leg¬ 
islative policy with respect to statehood, and pro¬ 
vide funds to meet the expense thereof,2? and, it 


13, Ariz.—Maricopa County v. Os-1 
born. 40 P. SIS. 4 Ariz. SSI. ! 

62 C.J. p 806 note 7S. 

14- Ariz.—3iSaricoi>a County v. Os¬ 
born, suprau 

'Utah.—People v. Clayton. 18 P. 628. 

6 Utah 598. 

15. Puerto Eico,—^Municipality of 
QuebradiEas v. Executive iSecre- 
tary, 27 Puerto Eico 138. 

62 C.X p 806 note 75. 

16. Alaska.—Wickersham v. Smith, 

7 Alaska 522. 

DAfc.—Treadway v. Sclmauber, 46 N. 
W. 464, 1 I>ak. 236. 

17. U.S.—Alaska S. S. Co. v. Mul- 
laney, B.C.Alasfca, 84 F.Supp. 661. 
affirmed, C.A., 180 F.2d 805- 

l^efiflslators not g.uallfLed to setcve 
In view of holding that terms of 
Alaska territorial legislators elected 
in 1946 for two year term commenced 
upon their assembling for regular 
session on fourth Monday in Janu¬ 
ary in 1947 and did not expire until 
convening of legislature in regular 
session on January 27. 1949, extraor¬ 
dinary session of legislature con¬ 
vened on January 6, 1949 and com¬ 
posed of legislators elected in 1948 
instead of legislators elected in 1946 
was not constituted in accordance 
with law.—Alaska S. 6. Co. v. Mul- 
laney. supra. 

18. Alaskau—Wickersham v. Smith. 
7 Alaska 622. 

62 C.J. p 806 note 77. 

19. U.S.—^Rivera v. E. Cobian Chinea 
& Co., C.A.Puer±o Eico, 181 F.2d 
974—^Alesna v. Eice, I>.C.Hawaii, 
74 F.Supp. 865-, aflarmed. CJL# 172 


F.2d 176, certiorari denied 70 S.Ct. 
63, 338 US. 814, 94 L.Ed. 492. 

62 C J. p 806 note 81. 

Power of territorial legislature to: 
Confer or limit appellate jurisdic¬ 
tion of territorial courts see Ap¬ 
peal and Error S 1. 

Create: 

Municipal corporations see Mu¬ 
nicipal Corporations 5 6. 
Private corporations see Corpo¬ 
rations §§ 30-31. 

Define and punish crimes see Crim¬ 
inal Law § 14. 

Make appropriations see infra § 
36. 

Eegulate or prohibit manufacture 
of, or traffic in, intoxicating liq¬ 
uors see Intoxicating Liquors § 
46. 

Regulation of administrative ofllces 
see infra §§ 28-30. 

20. U.S.—Alesna v. Rice, supra 
Arbitrary and unreavoaiable exer- 
dffe of police power cannot be sus¬ 
tained.—^Rivera v. R. Cobian Chinea 
& Co., C,A,Puerto Rico, 181 P,2d 974. 
XkolteriiLg on streets and highways 
Since all loitering or Idling on the 
streets and highways of a city, even 
though habitual, is not necessarily 
detrimental to the public welfare, 
legislature under police power can- 
no-t enact statute making-it misde¬ 
meanor for any person under all cir- 
; cumstances habitually to loiter on 
street or highway.—^Territory v. An- 
duha, 31 Hawaii 469. 

21- Hawaii.—^Auto Rental Co. v. Lee, 
t 36 Hawaii 77—'Territory v, Anduha, 
31 Hawaii 459. 

62 C.J^ p 80J note 82. f 
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Bights of labor 

U.iS.—’Alesna v. Rice, DC.Hawaii, 74 
F.Supp. 865, affirmed, C.A., 172 F. 
2d 176, certiorari denied 70 S.Ct. 53, 
338 U.S. 814, 94 L.Ed. 492. 

Power to regtaate utilities 
Hawaii.—Territory v. Fung, 34 Ha¬ 
waii 52. 

22. Hawaii.—Territory v. McCand- 
less, 24 Hawaii 485. 

23. Hawaii.—Territory v. McCand- 
less, supra. 

2^ U.S.—Christianson v. King 
County, Wash., 36 S.Ct. 114, 239 
U.S. 356, 60 L.Ed. 327. 

62 C.J. p 807 note 86. 

To whom estate in territories es¬ 
cheats in general see Escheat 5 4. 
25^ U.S.—Cope V. Cope, Utah, 11 S. 

Ct 222, 137 U.S. 682, 34 L.Ed. 832. 
26. U.S.—‘Municipality of Guayanil- 
la V. Public Service Commission of 
Puerto Rico, C.C.A.Puerto Rico, 116 
P.2d 15, certiorari denied 61 S Ct. 
1108, 313 U.S. 687, 85 L.Ed. 1643. 
Statute held authorized by organic 
act 

U.S.—^Municipality of Guayanilla v. 
Public . Service Commission of 
Puerto Rico, supra. 

27- Hawaii.—Campbell v. Stainback, 
38 Hawaii 310. 

EutertainmeiLt contemplated by the 
use of that word in the Statehood Act 
PS n C- of an object of the 

n* r>' ' 1*'. ' '1 is entertainment rea¬ 

sonably connected with and inciden- 
Ital to the execution and fulfillment 
of the purposes for which the ap- 
"propriation is provided^—Casi^pbell v. 
Stainback, supra. ^ 
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has been recognized, enact an insolvency law 

Locating scat of government. While, under a 
provision of the organic act of a territory authoriz¬ 
ing the legislature to change the seat of government, 
the view was taken that the legislature was not 
authorized to locate such seat permanently,^^ in 
the absence of limitations in an act of congress the 
power of the legislature to locate the seat of gov¬ 
ernment has been recognized.^® 

Special or exclusive privileges and general or 
special acts, A prohibition in organic acts or gen¬ 
eral statutes applicable to territories against the 
grant of private charters or special privileges was 
intended to prevent the grant of forbidden special 
privileges by any form of legislative actional and 
did not merely prevent the grant of such a privi¬ 
lege when it was conferred as part of the grant of 
a prohibited private charter®^ or the grant of an 
exclusive right to ferries, bridges, and the like,^^ 
and the prohibition was applicable, even though 
the attempted grant was conferred on a considera¬ 
tion and, therefore, rested in contract.^^ In order 
to avoid a conflict with the provision of a general 
act of congress prohibiting the passage by terri¬ 
torial legislatures of local or special acts in respect 
of certain specified matters, a statute must be gen¬ 
eral in its application to a class, and all of the class 
within like circumstances must come within its 
operation.^5 As in the case of similar provisions 
in a state constitution, it has been held that, under 
an act of congress providing that, where a general 


TERRITORIES § 27 

law can apply no special law shall be enacted by 
a territorial legislature, the question as to whether 
a general law can be made applicable rests in the 
judgment of the legislature.^® 

Remedies, practice, and procedure. The author¬ 
ity of the legislative body of a territory to adopt 
remedies and regulate practice and procedure has 
been recognized,^^ A provision of the organic act 
that all laws of the United States heretofore passed 
establishing the executive and judicial departments 
in the territory shall continue in full force and ef¬ 
fect until amended or repealed by act of congress 
does not prevent the territorial legislature from 
enacting statutes changing statutory rules which 
merely, regulate practice and procedure.^^ Thus, 
it does not apply to an act of congress theretofore 
enacted regulating the joinder of crimes in an in¬ 
dictment,®^ and the legislature may regulate the 
form of the indictment^® and may enact a statute 
as to such joinder."^^ The provision of the organic 
act that the legislature shall pass no law depriv¬ 
ing judges and officers of the district court of the 
territory of any authority, jurisdiction, or functions 
exercised by like judges or officers of district courts 
of the United States prevents legislation by the 
territorial legislature as to the mode and manner 
of instructing juries,^® but such provision does 
not prevent the legislature from adding to the du¬ 
ties of the marshal such duties as are not inconsist¬ 
ent with the duties already imposed on him corre¬ 
sponding to those of a marshal of a district court 
of the United States.-^® The legislature of a terri- 


Advertisins' caanpaigrn 

The power to petition the congress 
of the TJnited States on behalf of the 
citizens of the territory for state¬ 
hood for Hawaii does not include the 
power to authorize the conduct of a 
national or sectional advertising and 
publicity campaign.—Campbell v. 
Stainback, supra. 

28. Wyo.—Downes v. Parshall, 26 P. 
994, 3 Wyo. 425. 

62 C.J. p 807 note 88. 

29. Wash-^Jn re Seat of Govern¬ 

ment, 1 Wa&h.T. 115. 

30. Dak.—Territory v. Scott, 20 N. 
W. 401, 3 Dak. 357. 

31. U.S—^Berryman v. Board of 

Trustees of Whitiiaan College, 

Wksh., 32 B.Ct 147, 150, 222 U.S. 

334, 66 LEld. 225. 

62 CJ. p 807 notes 92, 93. 

Po\ver oj: 

Territorial legislature to grant 
^ franchises see ^anchises § 3,4 B 
C2). ‘ . 

'Jeriiitory franchise 

in geiieraf see Femes $ 7 a. 


32. U.S.—^Berryman v. Board of 
Trustees of Whitman College, su¬ 
pra. 

33. U.S,—^Berryman v. Board of 
Trustees of Whitman College, su¬ 
pra. 

62 C.J. p 807 note 96. 

34 . XT S —^Berryman v. Board, of 
Trustees of Whitman College, su¬ 
pra. 

62 C.J, p 807 note 97. 

35. Okl.—Guthrie Daily leader v. 
Cameron, 41 P. 635, 3 Okl. 677. 

62 C.J. p 807 note 98. 

36. U.S.—Guthrie Hat. Bank v. 
Guthrie, Okl., 19 S.Ct. 613, 173 US. 
528, 43 D.Dd. 796. 

37i^ U.S.-^Atchison,^ T. ^ F. By. 
Co V. Sowers, Tax., 29 S.Ct. 397, 
213 U.S. 55, 63 D.Hd. 695. 

62 C.J. p ^08 note 4. ’ 

Power of territorial legislatures to 
define and punish crinatya see Crim¬ 
inal Daw § 14. 

Divorce Jurlsdictiaii of coi^cts 

(1) The Virgin Islands, under its 

[ brgalnic Act, has the power to enact 

63 ^’ 


legislation relating to divorce juris¬ 
diction of its courts as do the states. 
—^Alton V. Alton, C.A.Virgm Islands, 
207 F.2d 667. 

(2) Power of state legislatures to 
prescribe and change causes afford¬ 
ing ground for divorce generally see 
Divorce § 13. 

38. U.S.—Tynan v. U. S., C.C.A,Alas¬ 
ka, 297 F. 177, certiorari denied 
45 S.Ct 91, 266 U.S. 604, 69 D.Ed, 
463. 

62 C.J. p 808 note 6. 

3S^ U.S,—U. S. V. Wigger, Alaska, 
35 S.Ct. 42, 235 U.S. 276, 69 L.Ed. 
226. 

46. U.S.—U. S. V. Wigger, supra. 

41. US.—^U. e. V. Wigger, supra. 

42. US.—^Hauptman v. U. S., C C.A 
Alaska, 43 F.2d 86, certiorari de¬ 
nied 61 S.Ct 212, 282 U.S, 900, 76 

. D.Ed. 793. 

62 C.J. p 808 note 11. 

43. U tS —Prank v. U. S., C.C.A.Alas¬ 
ka, 42 F.2d 623. 

62 C.J. p 808 note 12, 
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tory cannot assume jurisdiction of the trial and 
prosecution of an offense against an act of congress 
or of an action to recover a penalty for the viola¬ 
tion of a penal law enacted by congress.^^ 

§ 28, Executive 

!n general congress has provided In the territories 
an executive department, and provisions of the federal 
Constitution which may be applicable to a territory 
apply to, and limit the authority of, executive officers 
of the territory. 

In general congress has provided an executive 
department of the territorial government.'^^ Pro¬ 
visions of the federal Constitution which may be 
applicable in a territory apply to, and limit the au¬ 
thority of, executive officers of the territory.-^® 
Encroachment of the executive branch of govern¬ 
ment on the legislature or judiciary generally is 
treated in Constitutional Law §§ 169, 171* 

§ 29. - Governor 

Usually the governor of a territory, who ^ vested 
with the executive power, is appointed by the president 
of the United States by and with the advice and con¬ 
sent of the senate, and his powers and duties are de- 
termlned by applicable acts of congress. 

Usually the governor of a territory is appointed 
by the president of the United States by and with 
the advice and consent of the senate,and for his 
official acts he is responsible to the president of the 
United States.^^ in general the powers and duties 
of the governor are determined by applicable acts 
of congress, and usually, subject to limitations con¬ 
tained in such acts,he has been vested with the 
executive power,including the power to exer¬ 
cise general supervisory functions.^i Strictly 


speaking, the governor is not a part of the legis¬ 
lative body of the territory he is an executive 
officer, and as such exercises a legislative func¬ 
tion merely as a check on the legislature, and his 
approval of a bill is required only to show that he 
does not intend to exercise his right to check the 
particular legislation before him.®^ 

The organic act fixes on the governor of the 
Territory of Hawaii alone the responsibility for the 
faithful execution of the laws of the United States 
and of the territory,55 and he has no power to abdi¬ 
cate or transfer his powers to others,55 and no ju¬ 
dicial power to delegate to the commanding general 
of the Hawaiian department of the United States 
Army;57 and he could be held liable for dam¬ 
ages resulting from the unlawful abrogation of his 
authority as governor and the reposing of plenary 
governmental and judicial powers in the command¬ 
ing general following the Japanese attack on Ha¬ 
waii in 1941.55 

It has been held that an action for damages 
against the governor-general of the Philippine Is¬ 
lands, based on an act done under color of his of¬ 
fice and in pursuance of what he deemed to be his 
duty, could not be maintained where subsequently 
the Philippine legislature, acting within the scope 
of its powers, enacted a statute ratifying the act 
of the governor-general and providing that such 
act should not be subject to question or review.5^ 

Power of appointment and removal. Except as 
to those powers specifically placed elsewhere,®®* 
the governor usually has the ordinary powers of ap¬ 
pointing®^ and removing®^ territorial officers, and, in 
the absence of authority conferred by congress, the 


Service of siuniiiozLS by others t h an 

Alaska.—Currier v. Mihalick, 5 Alas¬ 
ka 251. 

62 C.J, p 808 note 10 Ea]. 

44. XJ.*S.—^Hubert Hermanos, Inc., T. 
People of Puerto Rico, C.CLAP^e3> 
to Rico. 106 F.2d 754, reversed on 
other pounds People of Puerto 
Rico V. Hubert Hermanos, Inc., 60 
S.Ct 699, 309 U.S. 543. 84 L.Bd. 
916. 

45. Philippine.—Cornejo V. Gabriel, 
41 Philippine 188. 

62 C J. p 809 note 13. 

Governor see infra 5 30. 

Otfeer^ administrative oddcers see in¬ 
fra;! 31. 

46. As.—^Farrington v. Tokushige, 

, aC.A.Hawaii, 47 aCt. 40$, 273 TIJS. 

284. 71 KUd. 646. 

62 CJ*. p 809 note 18. 

47. Philippine.—Severteo v* Gov¬ 


ernor General of Philippine Is¬ 
lands, 16 Phillipine 366. 

62 C.J p 809 note 20. 

48. Philippine.—Severino v. Gov¬ 
ernor General, supra. 

49. Mont—Territory v. Lee, 2 Mont. 
124. 

sa U.S.—Ex parte Rogers, D.C. 
Guam, 104 F.Supp. 393. 

62 OJ. p 809 note 23. 

51. TT.S.—Springer v. Government of 
Philippine Islands, Philippine, 48 
act 480. 277 U.S. 189, 72 L.Ed. 
845. 

62 C.J. p 809 note 24. 

52. Alaska.—McPhall v. Latouche 

[ Packing Co., 8 Alaska 297. 

sa Alaska.—McPhail v. Latouche 
Packing Oov. supra. 

54. Alaska.—^McPhail ▼. Latouche 
Packing Co., supra. ^ 

55* ITiS.—^Ex parte Duncan, ^C.Ra- 
waii, 66 F.Supp. 976. ^ \ ^ 


56* D.S.—^Ex parte Duncan, supra. 

67- D.S.—^Ex parte White, D.C.Ha- 
waii, 66 FjSupp. 982. 

58. DS.—^Zimmerman v. Poindexter, 
D.C.Hawaii, 78 F.Supp. 421. 

59. U.S.—Tlaco V. Forbes, Philip¬ 
pine, 33 S.Ct 585, 228 IT.©. 549, 6T 
L.Bd. 960. 

62 C,J. p 810 note 35. 

ea —Municipality of St Thom¬ 

as & St John V. Gordon, D.C.Virgin 
Islands, 78 F.Supp. 440. 

61. XJ.S.—Municipality of St Thom¬ 
as & St John V. Gordon, supra 

62 C.J. p 809 note 26. 

Appointment of o®cer as executive 
function in g^eral see Offllcers S 
29. 

62u Arlz.—Cole v. Territory, 48 P. 
217,. 5 Arias. 137. 

^2 Q. J. P 809 note 27. 

PbWer to remove officers generally 
see Officers § 59 b. 

Removal of judges see JTudges 27. 
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legislature may not take away,63 or itself exer¬ 
cise the power of appointment vested in the gov¬ 
ernor by the organic act or other act of congress. 
Usually congress has provided that appointments by 
the governor shall require the consent or approval 
of at least one branch of the legislative body^S 
and, where the advice and consent of the senate 
of the territory are required, the governor may 
not by indirect methods avoid such requirement.^® 
In the absence of a restriction in the act of con¬ 
gress governing the matter, the view has been taken 
that the power of appointment may be exercised by 
the legislature instead of by the govemor.®^ 

Additional duties imposed by territorial legisla¬ 
ture. Under some statutes, the territorial legisla¬ 
ture may impose on the governor duties additional 
to, and not inconsistent with, duties imposed by the 
organic act.®® 

Compensation. The retroactive effect of a fed¬ 
eral statute providing for compensation of the 
governor of a territory for the performance of cer¬ 
tain acts has been denied.®® 


TERRITORIES §§ 29-30 

§ 30. - Other Officers, Employees, and 

Agents 

In the absence of any limitation In an act of con¬ 
gress the authority of the territorial legisiative bo^fy 
to create, regulate, or abolish administrative offices and 
control the term of office and compensation has been- 
recognized; and generally the territorial boards, offi¬ 
cers, departments, and functionaries have such powers- 
and duties as may have been delegated to them either 
by an act of congress or by the territorial legislature. 

In the absence of any limitation in an act of 
congress, the authority of the territorial legisla¬ 
tive body to create administrative offices has been* 
recognized or upheld.^® So, in the absence of any 
limitation imposed by act of congress, the legisla¬ 
ture of the territory may, by statute, control the 
terms of office*^^ and compensation,'^^ and regulate 
or abolish an office which the legislature itself has 
created;*^® and congress may also legislate as to the 
terms of office.*^^ The powers, duties, and func¬ 
tions of the various territorial officers, boards, de¬ 
partments, and functionaries have been considered 
by the courts, and the general rule that they have 
such powers as may have been delegated to them 
either by act of congress or by the territorial legis- 


63. U.S.—Spring-er v. Government of 
Philippine Islands, Philippine, 48 
S.Ct 480, 277 U.S. 189, 72 L.Ed. 
S45. 

82 C.J. p 809 note 28. 

64. U.S.—Springer v. Government of 
Philippine Islands, supra. 

62 C.J. p 809 note 29. 

85. Mont—^Territory v. Rodgrers, 1 
Mont 252. 

62 C.J. p 810 note 30. 

66. Philippine.—^Nicolas v. Alberto, 
51 Philippine 370. 

67. Utah.^—^People v. Clayton, 18 P. 
628, 5 Utah 698. 

62 C.J. p 810 note 32. 

68. Alaska.—^Wic^ersham v. Smith, 

7 Alaska 522. 

68. U.S,—'Meriwether v. U. S., 22 Ct 
Cl. 332. 

62 C.J. p 810 note 37. 

7(K Utah,—People v. Jack, 11 P. 213, 

4 Utah 438, affirmed 10 S Ct 194, 
132 U.fS. 643, 33 L Ed, 459. 

62 C.J. p 810 note 40. 

71- Wash.—^Davidson v. Carson, 1 
Wash,T. 307. 

62 ax p 811 note 47. 
teimze 

Pact that organic act grlvlngr com¬ 
mission^ ,of education g:eneral supei^ | 
vieory powers over school system 
and specific powers over disburse¬ 
ments, ’ curricSuflum, and' ap-pdin-tmenl*! 
of teachers by local school bcardk^ 
i^^ereace tor tenTUpre^ 
cates congressional intent to^ 
co^troil 0^^ -to 


ritorial legislature.—Gallardo v. Gon¬ 
zalez, C.aA.Puerto Rico, 143 P.2d 
947. 

72. Wyo.—^Lee v. Uinta County, 31 

F. 1045, 3 Wyo. 52. 

62 C.J. p 811 note 48. 

Aocmed leave with pay 
Philippine.—Government v. Padilla, 

46 Philippine 256. 

62 C.J. p 812 note 60- 
Fenslaxis 

(1) Contributions to Puerto Rican 
pension fund were compulsory and 
not voluntary, notwithstanding pro¬ 
vision in 1926 law relating to pen¬ 
sions that employees contributing tp 
fund were understood to consent and 
agree thereto, where contributions 
were deducted from employees’ pay 
whether or not they, consented, with 
respect to whether pennon could be 
reduced after retirement of em¬ 
ployees.—^MacUeod v. Fernandez, C.C. 
A.Puerto Rico, 101 P.2d 20, certiorari 
denied Toste v. Machtcod, 60 ©.Ct. 72, 

! 308 U.S. 661, 84 L» Ed. 471. 

(2) The Puerto Bican retirement 
statute of 1923 providing for option^ 
al payments to pension fund did not 
give government employee^ a vested 
right to recover a pennon but 

ly a possible contingdat ’right In the 
future, ^d such conthc^ent right dis- 
api^easted'. when the. vra,^ fe- 

p^ed in 192,5 by an act creatj^ a 
'coahP?3^ory pension 
V. Fesnnandea^ ^CXAu^ertp Rico, 101 
iF-M 20, 'c€^ritorar| . denied Toste v. 

60 308 U.S. 561, 84 


(3) Pact that a pensioner has made 
compulsory contributions to i>ension 
fund does not give him a vested 
right In the pension.—MacLeod v. 
Fernandez, C.C.A.Puerto Rico, 101 F. 
2d 20, certiorari denied Toste v. Mac¬ 
Leod, 60 e.Ct. 72, 308 U.S. 561, 84 
Ed. 471. 

(4) A pension fund created by 
compulsory contributions from gov¬ 
ernment's employees never passes 
from the status of a public fund and 
the government has an unqualified 
right to direct the disposition of the 
fund and the employees never ac¬ 
quire any rights therein and the 
fund is subject to the cx^ntrol of ^le 
government and the pension plan can 
be modified or repealed by subse¬ 
quent laws.—MacLeod v. Fernandez, 
C.aA.Fuerto Rico, 101 F.M 20, cer¬ 
tiorari denied Toste v. MacLeod, 60 * 
S.Ct. 72, 308 trjS. 661, 84 L.Ed, 471. 

(6> A provision of the Civil Code 
of Puerto Rico that a gift or gratuity 
creates a contractual relationship 
was not applicable to grants of pen¬ 
sions, the payments of which become 
due in the future.—Maqlf^od v. Fer¬ 
nandez. CC-A.Puerto Rico, 101 P.2d 
20, certiorari demed Toste v. Mac¬ 
Leod, 60 S.Ct. 72, 308 U.S. 661, 84 
L.Bd, 47L 

73. Mont.—Territory v. Rodgers, 1 

Mont, 252^, 

62 dx p 8il note 49. 

74. Wash,—Bavidson v. Carson, 1 

Wash.T. 307. 



§ 30 TERRITORIES 

lative body or as may be properly implied from the 
particular duties imposed on them has been applied 
to a territorial auditor,treasurer,marshal, 
and other functionaries^^ The qualifications of 
officers have sometimes been prescribed by statute, 
including statutes prohibiting a person holding a 
commission or appointment under the United States 
from holding any office under the government of 
the territory.S^ An office holder by accepting an 
incompatible office thereby vacates the former office 
and is not entitled to be reinstated therein.^i 

Secretary, Provision has sometimes been made 
for a territorial secretary,and the view has been 
taken that the acts of congress providing for the 
appointment of a secretary for each territory, fixing 
his term of office, and providing that no law of a 
territorial legislature shall be made or enforced by 


86 C.J.S. 

which the secretary is paid any compensation other 
than that provided by the laws of the United States, 
are general laws of the United States,applica¬ 
ble not only to territories in existence when the 
acts were enacted but also to territories subse¬ 
quently organized.^^ Under the above acts the sec¬ 
retary is an officer of the United States,85 and, 
where the organic act provides that no person hold¬ 
ing a commission or appointment under the United 
States shall hold any office under the government 
of the territory, he is ineligible to appointment to 
any office under the territorial government,86 and, 
in general, is not entitled to receive compensation 
from the territorial government but it has been 
held that where the territorial legislature has en¬ 
acted statutes purporting to impose certain duties 
on the secretary of the territory in addition to those 
imposed by congress, the secretary, in the perform- 


75. Puerto Rico.—Artmayer v. Kes- 
singer, 32 Puerto Rico 841. 

62 C.J. p 810 note 41. 

Passing on claims and drawing war¬ 
rants therefor see infra § 37. 
Cnstody of records 

(1) Provision of the organic act 
making auditor the custodian of 
vouchers and giving auditor exclu¬ 
sive jurisdiction over all such vouch¬ 
ers and records does not confer upon 
auditor exclusive power to decide for 
himself who should be permitted to 
see public records committed to his 
custody, in disregard of a reasonable 
provision of local law.—^De J, Corde¬ 
ro V. Prensa Insular De Puerto Rico, 
Ina, C.A.Puerto Rico, 169 P.2d 229. 

<2> Provision of organic act that 
auditor shall have like authority as 
that conferred by law upon comptrol¬ 
ler general of the United States gives 
auditor comparable power to promul¬ 
gate rules and regulations dealing 
with conduct of his office including 
regulations concerning custody of 
records and availability thereof for 
public inspection but exercise of such 
regulatory power is subordinate to 
any valid enactment reauiring rec¬ 
ords to be made available for public 
inspection.—De J. Cordero v. Prensa 
Insular De Puerto Rico, Inc, supra, 
Segtilatioii of municipal contracts 
Auditor of Puerto Rico was “ held 
without power to impose conditioiis 
on right of municipalities to contract 
or to prescribe formalities of mu¬ 
nicipal contracts.—^Municipality of 
Rio Piedras v. Serra, Garabis & Co., 
C.C.A.Puerto Rico, 65 P,2d 691. 

Audit of accounts pertaining to reve^ 
UU 0 and receipts 

Provision of Organic Act authoriz¬ 
ing insular auditor to examine, audit, 
and settle accounts pertaining to 
revenues and receipts, authorizes ex¬ 
amination and Audit of =»ums due 
to and those received hf mifnicipal- 


ity.—^Municipality of Rio Piedras v. 
Serra, Garabis & Co., supra. 

Duties as to salaries of territorial 
employees 

Except in cases involving the sal¬ 
aries of the auditor and deputy audi¬ 
tor and certain other specific in¬ 
stances mentioned in statute, the au¬ 
ditor and deputy auditor are the dis¬ 
bursing officers authorized to pay the 
salaries of territorial employees, and 
the auditor in all cases, other than 
those coming within the exceptions, 
is the proper official to be named as 
garnishee where court process is in¬ 
voked for the purpose of sequestering 
the salaries of territorial beneficia¬ 
ries.—Prank Nichols, Limited v. 
Vannatta, 33 Hawaii 602. 

76. ' Puerto Rico.—Vincente v. San 
Juaji, 1 Puerto Rico Fed. 154. 

62 C.J. p 811 note 42. 

Duties as to salaries of auditor and 
deputy auditor 

Where the statute has so provided 
the salaries of the auditor and depu¬ 
ty auditor should be paid by war¬ 
rants drawn by the treasurer of the 
territory upon himself and approved 
by the governor.—^Prank Nichols, 
Limited, v. Vannatta, 33 Hawaii 602. 

77. Utah.—^Ex parte Duncan, 1 Utah 

81. 

62 C.J. p 811 note 43. 

78. U.S.—Schuerman v. Arizona, 
Ariz., 22 S.Ct. 406, 184 U.S. 342, 46 
IaES. 580. 

62 0.J: p 811 note 44. 

Developxueut corporation 

WTiere a statute creating a govern¬ 
ment agency for the purpose of pro¬ 
moting the general welfare of the in¬ 
habitants of the territory through 
the economic development' thAireof 
prohibits such agency from inAiiu- 
facturing rum, the agency is not 
thereby prohibited from engaging in 
the ‘sale of rum.—Virgin Islands 

638 


Corp. V. W. A. Taylor & Co., C.A.N 
Y., 202 P.2d 61. 

Iiand Authority 

Provision in the Organic Act lim¬ 
iting corporations engaged in agri¬ 
culture to ownership of five hundred 
acres of land was not intended to ap¬ 
ply to governmental corporations 
created by the insular legislature to 
carry on a public function such as 
the Land Authority created as part 
of agrarian reform but was intended 
to be limited to private business cor¬ 
porations chartered by the Insular 
Government to engage in agriculture 
for profit.—People of Puerto Rico v. 
Eastern Sugar Associates, C.C.A 
Puerto Rico, 156 F.2d 316, certiorari 
denied 67 S.Ct. 190, 329 U.S. 772, 91 
L.Ed. 664. 

78. D.C.-—Sevilla v. Eiizaldb, 112 F. 

2d 29, 72 App.D.C. 108. 

]Re>sident Commissioner of Common¬ 
wealth of PhlUppiue Islands to 
TTnlted States 

D.C.—Sevilla v. Elizalde, supra. 

80. U.S,—Callaham v. Marshall, 
Alaska, 210 F. 230, 127 C.C.A. 48. 

62 C.J. p 811 note 46. 

81. U.S.—^Montes v. Sancho, C.C.A 
Puerto Rico, 82 P.2d 25. 

82. U.S.—U. S. V. Smith, D.C.Ohio, 
27 P.Cas.No.16,321, 1 Bond 68, 5 
Am.Law Reg. 268, 

62 C.J. p 811 note 51. 

83. Alaska.—Wickersham v. Smith, 
7 Alaska 522. 

84- Alaska,—Wickersham v. Smith, 
supra. 

85. Alaska.—Wickersham v. Sifiith, 
supra. 

^86ta Ala^ska.—Wickersham v. Smith, 
i ' supr^ ' 

87- Alaj^ia.—W^ickersham v. Smith, 
I supra.' 

I 62 C.J. p 811 nbte 58. ' ' 
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TERRITORIES §§ 30-^ 


ance of such duties, is a de facto officer of the ter¬ 
ritory.^^ 

Suspension from office. It has been held that the 
suspension of a municipal officer by a provincial 
governor, pending the determination of charges 
against such officer, as authorized by statute, does 
not violate the provision in the bill of rights in the 
organic act that no law shall be enacted which shall 
deprive any person of life, liberty, or property with¬ 
out due process of law.^^ 

Liabilities. An officer of the territorial govern¬ 
ment may be liable for his wrongful acts resulting 
in injury to third persons where such acts are not 
the necessary outcome of his official duties.^O 

No recovery can be had on the official bond of an 
employee in the absence of a showing of a breach 
of a condition of the bond.^i 

§ 31. Judiciary 

Courts of territories and outlying possessions, and 
provisional courts are considered in Federal Courts 
§§ 312-320. Encroachment of the judicial branch 
of government on the legislative or executive 
branches generally is discussed in Constitutional 
Law §§ 151, 156. 

Examine Pocket Parts for later cases. 

§ 32. Property 

The question as to what territorial officer has au¬ 
thority to acquire property in behalf of the territory de¬ 
pends on the terms of the governing statute; and the 
governor may not make a covenant in a deed of land 
to the territory in the absence of statutory authoriza¬ 
tion in that regard. 


The question as to what territorial officer has 
authority to acquire property on behalf of the ter¬ 
ritory depends on the terms of the governing stat¬ 
ute.^- The governor of a territory may not make 
a covenant in a deed of land to the territory in the 
absence of statutory authorization in that regard.^^ 
The people of Puerto Rico succeeded to the rights 
of the Spanish Crown in property by virtue of the 
Spanish treaty with the United States and the sub¬ 
sequent action of congress.^^ 

Under provisions of the organic act that public 
lands ceded to the United States on annexation 
should remain in possession and control of the ter¬ 
ritory until taken for uses and purposes of the 
United States, such lands are subject to taking by 
the United States for public purposes even though 
leased to private individuals by the territory, 
and may be taken for uses and purposes of the 
United States by direction of the president or 
territorial governor without being subject to the 
condition that compensation be paid, as in condem¬ 
nation, for the unexpired portion of the term 
lease.^^ 

The execution by a territory of a deed conveying 
to a city land which had been conveyed to the ter¬ 
ritory for stated purposes supersedes the prior oral 
statements or agreements of the parties as to the 
use to which the property should be put.®^ 

§ 33. Contracts in General 

Subject to limitations imposed by statute, a terri¬ 
torial government is authorized to make necessary con¬ 
tracts. 

The authority of the territorial government to 
make necessary contracts has been recognized^^ 


88. Alaska.—^Wickersham v. Smith, 
supra- 

89. Philippine,—Cornejo v. Gabriel, 
41 Philippine 188. 

90. Puerto Kico.—Central Victoria v. 
Kramer, 35 Puerto Rico 168. 

62 C.J. p 812 note 62. 

Action a^nst territory or oflader see' 
infra § 38 b. 

Lriability of territory see infra § 34, 

91. Hawaii.—Territory v. Clarke. 36 
Hawaii 369. 

.ULarbillty held XLoi established 
where moneys which admittedly 
came into the possession of employee 
were dispi^sed of by said employee 
strictly in accordance with the con-^ 
ditions of his bond, and the monets 
ther'eaft^ were lost or stolen without 
connecting the employee therewith.—^ 
Territory v. Clarke, supte. ? 

92. Puerto Rico.—Miguel v. p^s- 
urer 6f Puerto Rico, 28 Puerto Rico 

7t4: ^ ‘ ^ ^ ^ , 

62 note 73^ . a ^ 1 s 


Right of territory to exercise power 
of eminent domain see Eminent 
Domain § 20. 

93. Hawaii.—Liucweiko v. Hawaii, 
17 Hawaii 30. 

62 C.J. p 812 note 74. 

94. U.S.—Trigo v. People of Puerto 
Rico, C.C.A.Puerto Rico, 112 F.2d 
493. 

Transfer of public property In 
Puerto 3tioo hy the United (States to 
Puerto Rico, subject to certain res¬ 
ervations to be made by the presi- 
‘ dent of the United iStates and condi- 
tlo-ned on the release by the govern¬ 
ment of Puerto Rico of any interest 
it might have in the property so re- 
served,, has been provided for by act 
of. congress, and the ti^e to property 
which it was intended to transfer 
passed notwithstanding tho- aijsence 
of prooj^ that the governor of Pue?-to 
Rico released to the United States 
in the name of Puerto Rico any in¬ 
terest in the property reserved as the 
^go^veriior was authUidzed to do ’ by an 

m9 


act of the Puerto Rican legislature.— 
People of Puerto Rico v. Fortuna Es¬ 
tate, C.C.A.Puerto Rico, 279 F. 500, 
certiorari denied 42 S.Ct. 690, 259 U. 
S. 587, 66 L.Ed. 1077. 

62 C.J. P 812 notes 75-76. 

95. xj.S.—^U. S. V. Marks, C.A.Ha- 
waii, 187 F.2d 724, certiorari denied 
Marks v. U. S., 72 S.Ct. 42, 342 U.S. 
823, 96 D.Ed. 622, rehearing denied 
72 S.Ct 164, 342 U.S. 879, 96 DEd. 
661. 

96- U.S.—Hee Kee Chun v. U. S., C. 

A.Hawali, 194 F.2d 176—U. S. v. 
Marks, C.A.Hawaii, 187 F.2d 724, 
certiorari denied Marks v. U. S, 
72 iS.Ct 42, 342 U.S. 823, 96 LEd. 
622, rehearing denied 72 S.Ct. 164, 

. 5 ;342 U^S. 879, 96 D.Ed. 661. 

97* U.S.—Seltenrich v. Town of 
Fairbanks, D.C.Alaska, 100 P.Supp. 
296. 

98. Mont—'Territory v. Hildebrand, 
2 Mont 426. 

62 C.J. P 813 note 78- 
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§ 33 TEERITORIES 

subject to limitations imposed by statute;®® and, 
where statutes governing such matters have been 
enacted, the statutes control with respect to author¬ 
ity of ofHcers of a territory to make contracts on 
behalf of the territory,^ and other matters af¬ 
fecting the powers and duties of territorial officers 
concerned with contracts.® Territorial contracts 
must comply with statutes prescribing the form 
thereof.® The law cannot imply a promise by the 
government to pay for a right over, or interest in, 
land, which right or interest the government claims 
it possessed before it utilized it.^ 

Plans, specifications, bids, and awards. Statutory 
provision for the award of certain contracts to the 
lowest bidder, after public advertisement for ten¬ 
ders, requires such information to be put within the 
reach of bidders as will enable them to bid intelli¬ 
gently and will enable the official having charge of 
the proposed work to know whose bid is the low¬ 
est;® the plans and specifications for the work 
involved must be so certain and definite as to give 
notice to prospective bidders of the work which is 
to be performed,® and specifications which are so 
uncertain and indefinite as to render definite and 
exact bidding impossible are not a proper basis for 
a valid contract.'^ Statutory provisions prescribing 
the mode and time of advertising for tenders or 
bids are mandatory, and must be strictly construed,® 
and usually specifications may not legally be amend¬ 
ed without new advertisement,® The determination 
as to the lowest responsible bidder and award of a 
contract must be made by the officer on whom the 
statute confers such authority,^® While, if the stat¬ 
ute specifies the grounds on which a bid may be re- 
^e discretion to reject is in general limited 

saw Mont.—^Woolfolk V. Woolman, S 
P. 445, G Mont, t, 

62 C.J. p 813 note 79, 

1. Hawaii—Lloyd ▼. Territory, 19 
Hawaii 491. 

62 C.J. p 813 note 80, 

2. Hawaii—^In re Thompson, 27 Ha¬ 
waii 221. 

62 CLJ. p 813 ifcote 81. 

3. Hawaii—In re Thompson, supra. 

62 C.J. p 813 note 82. 

ECawatl—Meyer v. Territory, 86 
:^wait 

& Hawail^Lucas v. AmeHcan-Ha- 
^ & Construction 

, MasWftli 80. 

iaoifee.83., 

Am^can-Ha- 
^ & instruction 

CCM; siQpra. 

7, Hawaii—Luoas v: Ameriean-Ha- 
waiian^Shigrineerinsr ^ Coa^iS!^^oti(m 
Oov, supra. ; ! . ^ ^ ' 

•2 <XJ. p 813 note^fi^, ^ ^ 1 + s - 


to the grounds so specified, a rejection of a bid 
made reasonably and in good faith on a ground 
specified in the statute is valid^® and not subject 
to control by the courts.^® In the absence of stat¬ 
utory provision to the contrary, a board which has 
authority to reject bids need not set forth in its 
minutes the reasons for rejection in order to avail 
itself of such reasons when the rejection is attacked 
in court,and the mere fact that the minutes 
recite a certain reason for rejection does not show 
that there was no other reason.^® 

Under a statutory requirement that certain con¬ 
tracts shall be made with the lowest responsible 
bidder, officers vested with authority to award a 
contract which is subject to the requirement have 
a wide discretion in determining the responsibility 
of a bidder, 1® but such discretion must be exercised 
fairly, honestly, and judicially.^^ In general the 
whole bid is to be considered in determining what 
the contract price would be^® and who is the low¬ 
est bidder.^® Pursuant to a statutory provision 
that all bids which do not comply with the require¬ 
ments for tender shall be rejected, the propriety of 
rejecting bids which do not correspond with specifi¬ 
cations has been upheld®® and, in determining the 
propriety of rejection, direct and unambiguous pro¬ 
visions of the specifications are given effect.®^ 

Performance. A contractor for the construc¬ 
tion of a provincial improvement is required to 
take notice of provisions of law governing the per¬ 
formance of the contract.®® While the court ‘has 
recognized the sufficiency of substantial perform¬ 
ance in respect of such provincial contract,®® where 
a statute or the contract requires a certificate of 

Company, Ltd. t. Blgrelow, 29 Ha¬ 
waii 641. 

16. Hawaii—^Marshall Construction 
Co., Ltd. V. Bigelow, 29 Hawaii 48. 

17- Hawaii.—MaTshail Construction 
Company, Ltd. v. Bigelow, 29 Ha¬ 
waii 48—-Wilson v. Lord-Young 
Eng. Co., 21 Hawaii 87. 

18w Hawaii—^Marslmll Construction 
Company, Ltd. v. Bigelow, 29 Ha;- 
wan 641. 

18- Hawaii.—Marshall Construction 

Compan^y, v. Bigelow, 29 Ha¬ 

waii 641. 

20. Hawaii.—Foster v. Honolulu 
Constr., etc., Co., 21. Hawaii 689. 
21- BGawaii.r 7 -Marshall Construction 
OompaiKy, Ltd. v. Bigelow, 29 Ha- 

62 aJ. p 814 nete , 

2^ Philippine— Alien, v. Province of 
Tahayas, 38 Philippine 35K. 

23. Philippine,—^Allen v. Province of 
Tahayas, supra^, ^ if ^ t i 


8. Hawaii.—Lucas v. American-Ha- 
waiian Engineering & Construction 
Co., supra. 

9. Hawaii.—Lucas v. American-Ha- 
waiian Engineering & Construction 
Co., supra. 

10. Philippine.—Tan C. Tee & Co. v. 
Wright, 53 Philippine 172. 

62 CJr. p 814 note 88. 

IL Hawaii.—^Marshall Construction 
Company, Ltd. v. Bigelow, 29 Ha¬ 
waii 641. 

12- Hawaii—^MarshftU Cc^atruetton 
Company, Ltd. v. Bigelow,, 2a Ha¬ 
waii 48.t 

62 C.J. p 814 note 90. 

13. Hawaii.—Marshall Construction 
CompaOT,. Ltd. V. Bigelow, 22 Ha¬ 
waii 641, 

62 p 814 note 91. ^ 

14b Hawaii—^Marshall Construction 
Compaaay, Ltd; v:' Bigelow, 29 EEa- 
wait 641. 

'■ > I 
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approval or acceptance as a condition precedent 
to piiynicntj in the absence of bad. faith, fraud, or 
gross mistake necessarily implying bad faith, the 
contractor is concluded by the decision of such offi¬ 
cer-^ and the province is also estopped by such 
decision.^* 

Lease of public property. Provisions of the or¬ 
ganic act that public property ceded to the United 
States by the territory on annexation should re¬ 
main in possession and control of the territory un¬ 
til taken for uses and purposes of the United States 
must be read into leases of the land by the terri¬ 
tory to third persons,26 and a clause in such lease 
permitting the land to be withdrawn at the les¬ 
sor’s option for any public purpose is broad enough 
to include withdrawal for uses of the United States 
as well as of the territory.27 Such withdrawal con¬ 
stitutes a determination, of the lease within a pro¬ 
vision wherein the lessee expressly renounces claim 
to improvements at the end or other sooner de¬ 
termination of the term, and precludes recovery of 
compensation for the improvements,26 The rule 
that the practice of the parties under a contract 
while their relations are harmonious is normally 
given controlling weight in matters of interpreta¬ 
tion applies in construing a lease of public lands 
permitting withdrawal for public purposes.2^ 

§ 34. Liabilities in General 

A territory is, in general, not liable on a contract 
made by a territorial officer who is not authorized to 
make such contract, although it may be liable If the 
officer acted within the scope of governmental and offi¬ 
cial powers, or if the contract was ratified. The terri¬ 
torial government Is not liable for damages caused by 
enactments emanating from the legislative power, or. 


TERRITORIES §§ 33^ 

In the absence of consent, by act* done by territorial 
officers, agents, or empioyecs- 

While the view has been expressed that there 
is no liability of the territory- in respect of terri¬ 
torial contracts if there is no law authorizing suit 
thereon,30 and in general a territory is not liable on 
a contract or agreement made by a territorial officer 
who is not authorized to make such contract or 
agreement,3^ the liability of a territory on a con¬ 
tract, the making of which was within the scope 
of governmental and official powers, has peen rec¬ 
ognized, 3 2 and, where members of a territorial legis¬ 
lature, with knowledge of the facts, accepted and 
used the result of the work performed under an 
agreement made by an officer not authorized to con¬ 
tract, it has been held that the territory is liable for 
the work performed.32 In the absence of statutory 
authorization the territorial government is not lia¬ 
ble for damages caused by enactments emanating 
from the legislative power.34 The government is 
not liable for acts done by its officers, agents, or 
employees, except in so far as it has duly consented 
to be so liable,35 and, in considering the liability of 
the government for acts of its officers, agents, and 
employees, the courts have resorted to the provision 
of the civil code as to the liability of the “state’" 
when acting through a special agent,36 and have 
declined to extend the operation of such code pro¬ 
vision to include acts not within its scope.37 

Interest. The government is not liable for inter¬ 
est unless it has voluntarily assumed the obligation 
to pay,33 especially in the case of an unliquidated 
claim,33 and statutory consent to a suit or suit 
against the government does not permit the recov- 
I ery of interest in the absence of express provision 


24. Philippine —^Allen v. Province of 
Tabayas, supra. 

25. Philippine.—Allen v. Province of 
Tabayas, supra. 

26 . -C.B.—U. S. V, Marks, aA.Ha- 
waii, 187 F,2d 724, certiorari de¬ 
nied Marks v. 0. S, 72 S.Ct. 42, 842 
U.S. 823, 96 L.Ed. 622, rehearing 
denied 72 S.Ot. 1^4, 342 U.S. 879, 
96 L.Ed. 661. 

IJ.S.—U. a V. Marks, C.A.Ha-1 
wail, 1S7 ?24, detnied 

Marks v. 0. S., 72 S.Ct. 42, 342 0.S. 
823, 96 L».?Id. ^22,-resbe^ing denied 

. 72. S.Ct . IH W U.S. 87S^ 96 I^Ed- 
, 661 ‘ ^ ^ 

28. 0.S.—Hee Kee Chun V' tlf U, C. 
A.Hawaii, 194 F2d 176.' 

is- 0JS.—U, S. V,, ;M§U?k§,,AC^Ha^ 
waii, 187 F.2d 724^, c^rtof^i de¬ 
nied Marks V.’ 0 S., *72 S.Ct ’42. ’34j2 

; U.S*. 823, .36 6221 refiearing 

denied 72 S.Ct 164^. *1PJ^U7V 
36 ^ n.’l ^ » 

36 C, J.S.—41 


Practical construction of contracts or 
construction by parties generally 
see Contracts § 325. 

30. Mont.^—^Langford T. King, 1 
Mont 33. 

Actions against territories or officer 
and consent to be sued in general 
see infra § 38. 

Claims against territories see infra § 

37. 

3V H:e.waii.—^Ltlqyd v. Territory, 19 
Hawaii 491—^Lueweiko v. Territory 
of Hawaii, 17 Hawaii 30. 

3i2. Hawaii. —lAordt V. Territdxyr 19 
Hawaii ^520% , . , , , 

33 ^ Hawaii—Lloyd v. Teirtfeoryr su- 
j)ra. 

62 CtX p 814 hot© 0.-^ ‘ ^ 

,34^ ,:^>x^erto mpo.—Palmer People, 

6, Puerto Hico 61. , , 

35. Phihpplne.^McJrrit; v. Philippine 
Jlsiansds, 34 PhiUppine 311. 

.Liability of officer see suprai | 30. 

.mi 


Torts 

A territory is not liable for the 
torts of its officers, agents, or em¬ 
ployees in the absence of Voluntary 
assumption of such liabiltty,—^Hsxris 
V. Municipalitybf St. Thomas and St. 
John, D.C,Virgin Islands, 111 F.Supp. 
63. 

30. Puerto Rioo.—ScovilXe v. Soler, 
10 Puerto Rico Fed. 308, reversed 
on other grounds ’Soler v. Scoville, 
253 F. 332, 166 C.C.A. 32, 
j 62 C. J. p 81*6 notes 12-13. 

37. Phil^ipine.—Merrit v. Philippine 
Islands,! 34: Philippine 311. 

; 62>C,J. p 615 pote 13, 

38. Puerto Rico.—^0nion Central 

^ Life Insurance Co. v. Gromer, 20 

Puerto Rico 80. 

62 G.J. p 8i6 notes 16-16. 

39. Philippine.—Marine Trading Co. 
V. Government of Philippine Is¬ 
lands, 39 Philippine 29. 
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for such recovery/® but governmental agencies, 
whether individuals or boards, which have been giv¬ 
en the power to sue and to defend suits, may be 
compelled to pay interest on their indebtedness even 
though the government itself ultimately pays the 
indebtedness/^ The question as to the period for 
which interest on a judgment based on a claim 
against the territory should run depends on the 
terms of the governing statute.'*^ 

§ 35. Fiscal Management and Public Debt 

Questions relating to the fiscal managemont and pub¬ 
lic <tebt of the territory are controlled by the provisions 
of territorial and congressional legislation; and, In gen¬ 
eral, public moneys collected by taxation may be ex¬ 
pended for public purposes only, and may not be used 
for purposes of private Interest. 

Questions relating to the fiscal management and 
public debt of the territory are controlled by the 
provisions of territorial and congressional legisla- 
tion/5 In general, public moneys*^ collected by 
taxation^^ may be expended for public purposes 
only, and may not lawfully be used for purposes 
of private interest/® and an act of the territorial 
legislature which attempts to divert public funds 
to private use without any moral or equitable obliga¬ 
tion or other consideration of public policy to sup¬ 


port it is invalid/'^ 

What is a public purpose within the meaning of 
the rule against appropriation for other than public 
purposes is not easy to determine/® it is suffi¬ 
cient to determine in each particular case whether, 
on all the facts and circumstances, the purpose is a 
public one/^ The legislature has a reasonable dis¬ 
cretion in determining what is a public purpose^*^ 
and its determination in this regard will be inter¬ 
fered with by the courts only where there is a 
patent violation of the rule that the appropriation 
must be for a public purpose.®^ Usually appropria¬ 
tions for the current expenses of the territorial gov¬ 
ernment are regarded as appropriations for a public 
purpose and therefore valid^^ unless the appropria¬ 
tion is in conflict with an act of congress.®® 

While, in view of rules just stated, the legislature 
may not provide for a payment out of public funds 
where such payment would constitute a mere gratui¬ 
ty/^ under the power conferred by some organic 
acts the legislature of the territory may appropriate 
public moneys of the territory to discharge moral 
and equitable obligations of the territory// not¬ 
withstanding there may not be a legal obligation 
in respect of the matter involved.®® 


4a FarttciOar typ« of statute 
Puerto Bico.-—Union Central Life Ins. 

Co. V. Qromer, 2© Puerto Pico 80. 

62 C.J. p 815 note 18. 

4L Philippine.—H. E. Heacock Co 
r. Insular Collector of Customs, 37 
Philippine 870. 

Hawaii.—^Lowrey v. Territory, 
20 Hawaii 113. 

93 C.J. p 815 30. 

43. jMib(>ixta4Elo renewrai of impPKK 
pariatioxui 

<1) The use of the plural •‘appro¬ 
priation bills” in provision of organic 
act that. If appropriations necessary 
for support of the government for en¬ 
suing fiscal year should not have been 
made, sums appropriated In last ap¬ 
propriation bills for purposes speci¬ 
fied shall be deemed to be reappropri¬ 
ated, and failure of congress to limit 
its application speciflcaJly to general 
appropriation bill only indicates con¬ 
gressional intention that the provi¬ 
sion should apply to separate and 
general appropriation bills.—Buscag- 
lia V. District Court of San Juan, C. 
€.A.Puerto Rico, 145 E2d 274, man¬ 
date stayed 65 S.Ct 314, certiorari 
denied 66 S.Ct 434, 323 U.S. 793, 89 
UHd. 632. 

(2) A sixteen million dollar appro¬ 
priation by the territorial legislature 
for war emergency program was not 
automatically renewed by such pro¬ 
vision <Kf organic act where object of 
legislattEFo in passing the act was to 
appropriate a fixed sum to be expend¬ 


ed for emergency relief program re¬ 
gardless of length of time required 
for completion of the program.—Bus- 
caglla V. District Court of San Juan, 
supra 

Repayment of advancement 

Where act of territorial legislature 
appropriating three hundred fifty 
thousand dollars for deposit in veter¬ 
ans’ revolving fund provided that the 
board should pay back such sum to 
territorial treasury as soon as reve¬ 
nues collected through tax imposed 
by the act would permit but not later 
than four years after effective date 
of act, one and three-quarters million 
dollars had been collected through 
tax imposed, and anticipated reve¬ 
nues for current quarter would equal 
an additional three hundred thousand 
dollars, the territory was entitled to 
a repayment of amount advanced for 
revolving fund, and veterans' board 
did not have power of determining 
when revenues would permit repay¬ 
ment.—^Alaska World War II Veter¬ 
ans’ Board V. Territory of Alaska ex 
rel. Olson, C.C.A.Alaska, 165 F.2d 664. 

Sufflciency of appropriatioii 

Alaska.—Wickersham v. Smith, 7 
Alaska 522, 

62 C.J. p 817 note 42. 

44. Alaska—Wickersham v. Smith, 
supra 

62 p 817 note 37. 

Claims against territories see infra 
5 37. 


45v. Hawaii —In re Queen’s Hospital, 
15 Hawaii 663. 

62 C.J. p 815 note 23. 

46. Hawaii.—In re Queen’s Hospital, 
supra 

47- Alaska—^Wickersham v. Smith, 
7 Alaska 522. 

Hawaii.—In re Tavares, 26 Hawaii 
101 . 

48. Hawaii.—In re Queen’s Hospital, 
15 Hawaii 663. 

49. Hawaii.—In re Queen's Hospital, 
supra 

$2 C.J. p 815 note 27. 

5a Alaska—^Wickersham v. Smith, 
7 Alaska 522. 

Encroachment of legrislature on exec¬ 
utive see Constitutional Law § 130. 
51. Alaska—Wickersham v. Smith, 
supra 

68. Alaska—Wickersham v. Smith, 
supra 

62 C.J, p 816 note 30. 

53. Alaska—Wickersham v. Smith, 

[ supra 

62 C.J. p 816 note 31. 

154, Hawaii.—^In re Tavares, 26 Ha¬ 
waii 161—^In re Cummings, 20 Ha- 
I wail 518. 

I 62 C.J. p 816 note 32. 

55. Hawaii.—Smithies v, Gonkling, 
i 26 Hawaii 600. 
i 62 CJ. p 816 note S3. 

5a Hawaii.—^In re Mott-Smith, 29 
i Hh-waii 343. 

62 C.J. p,816 note 3A 
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The authority of the legislature to make appro¬ 
priations at an extra session for items other than 
those for the necessary current expenses of the 
government has been recognized.^^ 

Payments, In general no money may be drawn 
from the territorial treasury without an appropri- 
ation.58 Payment of salaries of territorial em¬ 
ployees is accomplished by the issuance of war¬ 
rants drawn on the treasurer of the territory, 
and these warrants are negotiable.^® a warrant for 
salary should be drawn only to the officer entitled 
to such salary,®! and it has been held that there 
is no authority to pay any portion of any sum due 
to a public creditor, whether by way of salary or 
for work done or materials furnished, to any per¬ 
son other than such creditor,®^ 

§ 36. Rights and Remedies of Taxpayers 

The right of a taxpayer to bring suit to restrain a 
territorial officer from doing an Iliegal act affecting 
public interests has been upheld although there is some 
authority denying the right in the absence of a showing 
of some special interest in, or injury to, the taxpayer. 

The right of a taxpayer to bring suit to restrain 
a territorial officer from doing an illegal act affect¬ 
ing public interests has been upheld.®^ In such a 
suit plaintiff acts in a representative capacity; as 
a taxpayer he is appearing on behalf of himself 
and of all other taxpayers,®^ that is, on behalf of 
the public,®® and the motives for bringing suit, of 
a taxpayer who is duly qualified to sue, may not 
be questioned.®® In such suit it is not necessary 


that plaintiff should show actual damage to himself 
and to all others similarly situated.®'^ The conse¬ 
quences which may result if the law is disregarded 
are so obvious that no proof of actual pecuniary 
damage is necessary.®® What the court is chiefly 
concerned with is the rights of the public with re¬ 
spect to the contract called in question, and whether 
there has been any breach of duty in awarding it.®® 

So it has been held that a taxpayer may sue to 
enjoin territorial officials from allocating insular 
funds where no valid legislative appropriation ex¬ 
isted therefor,^® but on the other hand there is au¬ 
thority denying a taxpayer an injunction against 
the disposal of public money in the absence of a 
showing of some special interest in, or injury to, 
himself/! and the propriety of a suit by a taxpay¬ 
er to restrain the act of a public officer has been 
denied on the ground that in the case presented the 
suit was actually against the territory and could not 
be maintained in the absence of consent to suit.'^^ 

Laches. In accordance with general rules, mere 
delay in bringing suit, short of the period of the 
statute of limitations, will not suffice to constitute 
laches if the parties have not changed their re¬ 
spective positions;^® whether or not plaintiff tax¬ 
payer has been guilty of laches in any particular 
case is a question very largely within the province 
of the trial court.'^^ 

§ 37. Claims against Territories 

The extent of the powers and duties of a particular 
officer, and the effect of his decision with respect to 


S7. Hawaii.—In re Queen^s Hospital, 
15 Hawaii 614. 

62 C.J. P 816 note 36. 

58 ^ Colo.—^People v. Auditor of Col¬ 
orado Territory, 2 Colo. 97. 

62 C.J. p 817 note 39. 

Payment of claims in general see in¬ 
fra § 37. 

59. Hawaii.—Frank Nichols, Limit¬ 
ed, V. Vannatta, 33 Hawaii 602. 

60. Hawaii —^Frank Nichols, Limit¬ 
ed, V. Vannatta, supra, 

61. Ariz.—^King v. Hawkins, 16 P. 
434, 2 Ariz. 358. 

62. Puerto Rico.—1 Op. Atty.-Gen. 
Puerto Rico 75. 

62 C.J. p 817 note 41. 

63. Hawaii.—Lucas v. American-Ha- 

waiian Engineering & Construction 
Co., 16 Hawaii 80. , | 

62 C.J. p 817 note 45. 

Rights and remedies of taxpayers: 

In general see Injunctions § 122. 
Involving affairs of: 

Counties see Counties §§ 2S6-296. 
District of Columbia see District 
of Columbia '5 19. \ ‘ 


Municipal corporations see Mu¬ 
nicipal Corporations §§ 2122- 
2172. 

States see States §§ 191-193. 
United States see the CJ.S. title 
United (States § 130 also 65 C.J. 
p 1367 note 4. 

To recover back: 

License fees paid see Licenses § 
57. 

Taxes paid see Taxation §§ 634- 
639. 

64. Hawaii.—'Lucas v. American-Ha- 
waiian Engineering & Construction 
Co„ supra, 

6 5. Hawaii.—^Lucas v. American-Ha- 
waiian Engineering & Construction 
Co., supra. 

66 . Hawaii.—Lucas v. American-]^- 
waiian Engineering & Construction 
(3o.^ supra. 

62 C.J. p 817 note 48. 

67. Hawaii.—^Lucas v. ,\Tnor!oaTi-TCfi- 
waiian Engineering & Con'Trucxior. 
Co., supra. 

63. Hawaii -—Lucas v. Americau-Ha- 
waiian Engineering & Construction 

Co., ^pra, 

62 C J. P 817 note 50. 


69. Hawaii.—Lucas v. American-Ha- 
waiian Engineering Construction 
Co., supra, 

70. U.S.—Buscaglia v. District 

Court of San Juan, C.C.A,Fuerto 
Rico, 145 F.2d 274, maiadate stayed 
65 S.Ct. 314, certiorari denied 65 
set. 434, 323 U.S. 793, 89 DEd, 
632, 

71. U.S.—^Demmert v. Smith, C.CA.. 
Alaska, 82 F.2d 950. 

62 C.J. p 818 note 53. 

, 72- Puerto Rico.—^Miguel v. Treas¬ 
urer of Puerto Rico, 28 Puerto Rico 
704. 

62 C.J. P 817 note 52, 

Necessity for consent to suit against 
territorial government in general 

j see infra § 38, 

73. Hawaii,—^Lucas v. American-Ha- 
waiian Engineering & Construction 
Co , 16 Hawaii 80. 

I 62 C.J. p 818 note 55, 

74. Hawaii—Lucas v. American-Ha- 
waiian Engineering Sc Construction 
Co., supra. 
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claims against the tftrrttory, dspsnd tn gsnsrai on tlis 
terms &f the statute, init usually h« Is vested wttli rea* 
sonable discretion In resi»sct of ttieir allowance^ 

The extent of the powers and duties of a par¬ 
ticular ofBccr, and the effect of his decision with 
respect to claims ai^ainst the territory, depend in 
genera! on the terms of the statute.^® Usually the 
powers and duties of an officer vested with author¬ 
ity as to the allowance of claims arc not merely 
ministerial,’^* but he may exercise reasonable dis¬ 
cretion in respect of such allowance.^^ An officer 
not duly authorized in that respect may not, how¬ 
ever, assume authority to pass on the merits of 
a particular claimWhile it has been held that 
the mere fact that an appropriation for the payment 
of particular claims has not been made does not 
excuse the auditing officer from proceeding to audit 
such claims,’^ there is authority to the effect that, 
in view of the general duty of the auditor to pre¬ 
vent the misappropriation of public funds, he may 
refuse to audit a claim for which there is a specific 
appropriation, on the ground that the appropriation 
is void.®* A court decision refusing to recognize 
a nuncupative will with the result that the testa¬ 
tor's property escheats does not preclude an appeal 
to the territorial legislature for an appropriation 
which will effectuate the testator's wishes.®^ 

Warranis, payment, and set-off. While, in ac¬ 
cordance with the general rule as to payment of ter¬ 
ritorial funds, discussed supra § 35, ordinarily no 
claim may be paid in the absence of an appropriation 
for such payment,®* it has been held to be the 
duty of the <^ccr vested with power in that re¬ 
gard to draw a warrant for payment of a claim 
which has been audited and found correct,®* or of 
a claim which is a proper one under a statute and 
there is no dispute as to the amount,and the 
mere fact that the legislature has not specifically 
authorized the auditor to draw a warrant in respect 
of particular claims does not prevent his drawing 


such a warrant W’here he has general authority to 
draw warrants.®® Where it is the general duty of 
the auditor to prevent the misappropriation of pub¬ 
lic funds, he may refuse to issue a warrant for 
payment of a claim for which there is a specific 
appropriation, on the ground that the appropriation 
is void.®* While the legislature may change the 
manner of payment of territorial debts,®'^ and in 
doing so may issue bonds payable on dates different 
from those of the original warrants,®® the legisla¬ 
ture cannot by any statutory provision relieve the 
territory of the obligation to pay.®* 

Questions have sometimes arisen as to the order 
of payment of claims against, or of warrants of, a 
territory,®* and it has been held that the fact that 
a statute providing for the payment of a certain type 
of claim makes an appropriation of an amount in¬ 
sufficient to pay all the claims and that no provision 
is made for prorating the amount appropriated or 
for payment in the order of presentation does not 
render the statute inoperative,®^ and such a statute 
has been construed to direct payment in the order of 
presentation until the amount of the appropriation 
is exhausted.®* Under some statutes no power has 
been conferred on the insular auditor to adjudicate 
and offset against a claim against the government, 
a disputed unliquidated claim for damages in favor 
of the government.®® 

§ 38. Actions by and against Territories 

a. Action by territory 

b. Action against territory 

a. Action by Territory 

A territory may maintain suits In Its own name, 
and as a party plaintiff In clvtl proceedings has the 
same right as any other party In civil litigation has, 
but Is not liable for costs In the absence of statutory 
authorization therefor. 

A territory as a body politic or artificial person 
may maintain suits in its own name®^ on contracts 


75- Philippine.—La Compania Gen¬ 
eral de Tabaeoa de FiUpinas v. 
French, Philippine 34. 

83 C.J. p 318 note 63. 

7S. Co-lo.—People v. Auditor of Col¬ 
orado Territory, 2 Colo- 87. 

77- Oolo.—^Peoi^e v. Auditor of Ood- 
orado Territory, aupra. 

7B* —fWrlRht v- Ynchaustl & Co., 

Philippliie Islands, 47 B,Vt, 338, 272 
UA. 64% 71 Um, 464. 

63 Xkota 63. 

7g. Ofcl.—Jbhnson v. Capaeroi^ 37 P. 

1866, 2 Ofcl. 266. 

62 aJ. p 818 note 

SOt HfawaiL—CEp re Cummins, 20,!^- 
’ waif 518. 


81. Alaska.—“In re Bradley^s Elstate, 
10 Alaska 610. 

88. Ooio^—People v. Auditor of Col¬ 
orado Territory, 2 Colo. $7. 

83. Utah.—l^elson v. Claytem, 2 Utah 
208. 

62 <XS, p 818 note 67. 

84. Mont.—^Fisk v. Cutlxbert, 2 Mont. 
623, 

Mont.—Fisk V. Cuthbert, supra. 

86. Hawaii.—In re Cummins, 20 Ha¬ 
waii 618. 

87. Idaho.—L»amkln v. 1 

Idaho 22. 

88- Idaho.—Ltamkin y. Sterlip^, su- 


88. Idaha—Lamkin v. Sterling, su¬ 
pra. 

62 C.J. p 818 note 73. 

90. Idaho.—Liomkin v. sterling, su- 
praw 

62 C.X p 810 note 74. 

91. BAw&ii.—Smithies v. Conkling, 
20 Hawaii 600. 

62 C.J. p 818 note 76. 

9fiL Hawaii.^—Smithies v. Conkling, 
sdprat. " ' ' 

62 ax >819 note 76. 

93. Philippine.—I>a Compania' Gen¬ 
eral de Tahacos de Filipinas v. 
French, 38 "Philippine 34. 

62 ax p 818 note' 77. 

94w N-M.—^Territory y.,, 1 

N-JX 360. » . , ; 

62 Od. p 819 note 80. ^ 
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made by it,®^ even in the absence of express stat¬ 
utory authorization.^® The territory as a party 
plaintiff to civil proceedings has the same rights as 
any other party in civil litigation has.^7 Jt has been 
held, however, that a judgment for costs against 
plaintiff territory cannot be entered in the absence 
of statutory authorization therefor.^® 

Action on contractor's bond. Under the provi¬ 
sions of a territorial statute authorizing an action 
to be brought in the name of the territory to the 
use of creditors on the bond of a contractor en¬ 
gaged in the construction of a public work, pro¬ 
vided the action is commenced within a specified 
time after the performance and final settlement of 
the contract, and not later, an action is barred if 
not commenced within the statutory period.^^ Final 
settlement occurs, within the meaning of the stat¬ 
ute, when the territorial officer in charge of the 
contract administratively arrives at the amount 
due the contractor, and such final settlement is 
not affected or suspended by subsequent negotiations 
between the territorial officer and the contractor, 
the purpose of which is to induce the contractor 
to agree to the estimate of the territorial officer.^ 
In an action brought pursuant to such statute, 
proof that the materials were ordered by the con¬ 
tractor for the work and were delivered to the 
employees of the contractor on the contractor's 
trucks for the work is prima facie proof that the 
materials were used in the prosecution of the work 


TERRITORIES §38 

provided for Jn the contract within the meaning 
of the statute and, where the declaration alleges, 
and the undisputed evidence shows, indebtedness 
by the contractor to plaintiffs for labor and ma¬ 
terials so used in a sum equal to, or in excess of, 
the penalty named in the bond, it is not error for 
the trial court to direct, or for the jury to return, 
a verdict for plaintiffs in the full amount of the 
bond, even though the evidence is deficient or con¬ 
flicting as to items in excess of the amount of the 
bond;® and, furthermore, it is not error for the 
court to direct, or for the jury to return, such a 
verdict in a lump sum without apportionment, where 
such a verdict is asked by all the plaintiffs, and 
where defendant is not prejudiced thereby,'* 

b. Action against Territory 

A territory cannot be sued without its consent, but 
consent may ordinarily be granted, and the Immunity 
may be waivcd- 

A territory cannot be sued without its consent,® 
even though the power to sue and be sued is con¬ 
ferred by the organic act® Where the organic 
act authorizes the territory to sue and in cases 
arising out of contract to be sued, it may not be 
sued in tort, even with its consents 

Statutory authorisation. Consent to be sued may 
be granted by a statute imposing liability on the 
territory,® or expressly granting consent to be made 
the party defendant in proceedings of a specified 
kind.® A statutory provision which designates the 


sa. Mont.—Territory v, Kildebrajad, 
2 Mont. 426. 

96. Mont.—Territory v. Hildebrand, 
supra. 

62 C J. p 819 note 82. 

97. Mont.—Territory v. Hildebrand, 
supra, 

Ri^ht to appeal see Appeal and Error 
§ 205 a. 

98* Wis.—Territory v. Doty, 1 Finn. 
396. 

62 C.J. p 819 note 86. 

99. Hawaii.—Territory of Hawaii 
for Use of Kabului Railroad Co. v. 
Mellor. 33 Hawaii 52?3. 

1. Hawaii—Territory of Hawaii for 
Use of Kahului Railroad Ca v. 
Mellor, supra. ^ 

a. Hawaii.—Territory v. Fernandez^ 
32 Hawaii ^ 

3- Hawadi,--^®errtory v. Femanfe^ 
supra.1- 1 ’ 

4i Hawbii.—Territory V, Ffemandez,’ 

Buprasi H ’ r ^ 

5. U.S —Sancbo ’ V. TTa-bdcpa Stigar 

Co, Pue'rto Rico,'^9^ S,Ct, 626. 306 

U.S, .5.0^- 31% 83 USHCL 94,8 

:—Crain v. ^I^ernment of Guanj, 

Ti^staui 


C. aA.Puerto Rico, 166 F.2d 966, 
certiorari denied 69 S.Ct 43, 335 
U.S. 821, 93 D.Ed. 376, certiorari de¬ 
nied R. Santaella & Bros. v. Bus- 
casrlia, 69 S Ct. 44, 335 U.S. 821, 93 

D. Ed. 376—^Harris v. Municipality 
of St. Thomas & St. John, D.C. 
Virgin Islands, 111 P.Supp. 63. 

Hawaii.—^Yuen v. Kimikaua, 37 Haw. 

8 . 

65 C.J, p 1403 note 68 [d]—62 C.J. p 
819 note 88, p 820 notes 89-93, 96 
[b]—37 C.J. p 714 note 21 [c] (1). 
Ldability for Interest see supra § 34. 

6 . UjS.—C rain v. Government of 
Guam, D.C.Guam, 97 F.Supp. 433, 
affirmed, C.A,, 195 F.2d 414. 

, 62 ax p 820 note ,93 EblL . 

7. U.S.-“HMTis V. Milfficipallty of 
BL Thomas 3b St. John, i>.C.Vir- 

' igin Islands^ XM' F.Suppw 63* 

Xmplied coiLtraet 

Pedestrian whose , injuries wliile 
. traveling along public street were 
allegedly caused by loose steel plate 
covering salt w'ater main could not 
sue Municipality of St, Thomas and 
, St. John in Virgin Islands in tort in 
vLew of organic ^act restrifeting mu- 
ULCipaMty from being sued in tort, 
opuld, pedest^^ftp, sue municipality 

6 ^ 


on any theory that pedestrian was 
third party beneficiary of Implied 
contract between federal government 
and municipality requiring munici¬ 
pality to maintain streets In safe con¬ 
dition for pedestrian.—^Harris v. Mu¬ 
nicipality of St, Thomas & St. John, 
supra. 

8- Puerto Rico.—^Hlldns v. People of 
Puerto Rico, S Puerto Rico Fed. 
103. 

62 C.J. p 829 note 96. 

9. U.S.—^People of Puerto Rico v. 
National City Bank of New York, 
aC.A,Puerto Rioo, 128 F,2d 493. 
Prior lieda. on property 

Uuder statute granting consent of 
the people of Puerto Rico to be made 
the defendant in proceedings fol¬ 
lowed by owner of prior lien on prop¬ 
erty awarded to the people for collec¬ 
tion of *^thi& tax** and surcharges, 
quoted words were Inadvertently 
used for ''these taxes*' and they refer 
back to income taxes, workmen’s 
compensation quotas, and property 
taxes, and the people gave its con¬ 
sent to be named a party defendant in 
proceedings followed by a mortgage 
lienor for enforcement of his lien 
against property awarded to the peo- 
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governor of the territory as the agent of the terri¬ 
tory on whom service of process may be made in 
any action or proceeding in which the territory 
is a proper or necessary party does not authorize 
actions to be brought against the territory without 
its consent;^® such statute cannot legitimately be 
construed to be a consent by the territory that it 
may be sued in its courts.^^ 

fVaiver of immunity and effect of appearance. A 
territory may waive its exemption from suit against 
by failure to object to the proceedings.^^ So 
a voluntary appearance in a particular suit effected 
by a duly authorized officer may constitute a waiver 
of immunity from suit for the purposes of the par¬ 
ticular suit^^ as well as immunity from suit in a 
court other than the insular courts.^^ 

Suit against territory or officer. Certain actions 
which nominally are against a territorial officer may 
actually be against the territory itself^^ and may 
not be maintained if the territory has not consented 
to $uit^’<^ Conversely, an action against a terri¬ 
torial officer may be maintainable where it involves 
acts which are not the acts of the territory but are 
the individual acts of the officer who is sued;^^ the 
privilege accorded the sovereign is personal to the 
sovereign and may not be resorted to by its officers 
and agents as a shield against judicial inquiry into 
their activities while acting privately as the trustee 
lor others.^^ The material fact in determining 
whether the suit against an officer is one against 
the government depends not on the character of 


defendant’s office,-^ but on the nature of the suit 
or of the relief demanded;-^ and, in order to deter¬ 
mine the nature of the suit and of the relief prayed 
for, the allegations of the petition are to be ex- 
amined.22 

Conditions precedent. In an action by a contrac¬ 
tor against a province on a contract for a public 
improvement, a statutory provision or a provision of 
the contract for a certificate of approval of the 
work by a specified officer is in the nature of a 
condition precedent,23 Where a contract for public 
work requires the retention of a certain percentage 
of progress payments and the withholding of final 
payment until satisfactory evidence is furnished to 
the contracting officer that all laborers and material- 
men have been paid, the production of such evidence 
is a condition precedent to the right of recovery, 
as assignee of such withheld amounts, by the surety 
of the contractor who completed the work on the 
default of the contractor.^^ 

Jurisdiction. While the view has been taken that 
if a territory consents to be sued in its own courts, 
the provision would be widened to include the 
United States district court for the territory,25 it 
has also been asserted that in consenting to be 
sued the territory may limit its consent to suit in 
the insular courts.25 In any event such a limita¬ 
tion must clearly appear^^ and, if the suit is to be 
brought in any court of competent jurisdiction, the 
United States district court cannot assert that it is 
not a court of competent jurisdiction.^^ 


pi© for collection of any tax.—People 
of Puerto Rico r. National City Bank 
of Hew Tork. supra. 

10b Alaska.—Pacific American Fish¬ 
eries V. Territory, 7 Alaska 147. 

11. Alaska—^Pacific American Fish¬ 
eries V. Territory, supra 

12. U.S.—Kawananakoa v. Poly- 
blank, Hawaii, 27 S Ct, 526, 205 U. 
6. S4S. 61 UBd. 834. 

13. H.S,—^Kawananakoa v. Poly- 
blank, supra 

14- U.S.—Veltia V. Fortuna Estates, 
Puerto Rico, 240 P. 256, 153 C.C.A. 
182. 

62 C.J. p 820 note tS. 

15b U.B.—Richar^on v. Fajardo Su¬ 
gar Co.. Puerto Rico, 36 S.Ct. 476, 
241 U S. 44, 60 L.Ed. 879. 

62 C.J. p 821 note 1. 

16. Alaska—^Pacific American Fish¬ 
eries V. Territory, 7 Alaska 147, 

62 C.J, p 821 note 2. 

IV. U.S.—Sancho v. Tahuooa Sugar 
Co.* Puerto Rico, 63 S.Ct. 626, 306 
U.S. 606, 307 U.S. 613, 83 L.Ed, 346. 
62 C.J. p 821 note 3, 

ISb Alaska—Pacific American Fish¬ 
eries V. Territory, 7 Alaska 147. 

62 CJ, p 821 note 4. 


19. Hawaii.—^Yuen t. Kimikaua, 37 
Hawaii 8. 

The SCawaiias. Homes Gbrnmission. 

is not Immune from suit by creditors 
to enforce the payment of debts of 
the lessees of the commission out of 
the net proceeds of sales of pine¬ 
apples accrued and to accrue to the 
debtor lessees and assigned by them 
to the commission as security for 
statutory liens and in excess of the 
aggregate of existing liens.—Yuen v. 
Kimikaua, supra 

20. Puerto Rico.—^Miguel v. Treasur¬ 
er of Porto Rico, 28 Puerto Rico 
704. 

21- Puerto Rico.—^Miguel v. Treas¬ 
urer of Porto Rico, supra 

22. Puerto Rico.—^Miguel v. Treas- 
, urer of Porto Rico, supra 

23. Philippine.—^Allen v. Province of 
Tab4yas, 38 Philippine 366. 

24. Hawaii.—Honolulu Iron Works 
Co. V. Bigelow, 33 Hawaii 607. 

Right of sureties on construction 
contractors" bonds to subrogation 
see Subrogation § 69 d, 

25b Puerto Rico.—Scovllle v. Soler, j 
10 Puerto Rico Fed. 308, reversed I 
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I on other grounds 255 F. 932, 166 C. 
C.A. 32. 

Jurisdiction of territorial courts in 
I general see Federal Courts §§ 312- 
1 319. 

25, Puerto Rico.—Fajardo Sugar Co. 
V. Richardson, 6 Puerto Rico Fed. 
224, afiftrmed 36 S.Ct. 476, 241 U.S, 
44, 60 L,.Ed. 879. 

27. Puerto Rico.—Fajardo Sugar Co. 
V. Richardson, supra. 

Cohseut held net limited 

Under statute granting consent of 
the people of Puerto Rico to be made 
the defendant in ‘^proceedings fol¬ 
lowed"" by owner of prior lien on 
property awarded to the people for 
collection of taxes and surcharges, 
quoted words mean a proceeding in 
any court having jurisdiction of the 
subject matter, as against contention 
that ©onsent to be bued embraces 
only actions brought in courts of 
Puerto Rico.—^People of Puerto Rico 
V. National City Bank of New York, 
C.CA.Puerto Rico, 128 F.2d 493. 

28. Puerto Rico.—^Fajardo Sugar Co. 
V. Richardson, 6 Puerto Rico Fed. 
224, affirmed 36 S.Ot. 476, 241 U.S. 
44, 60 JLMd. 879. 
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Pleading, proof, and process. In an action against 
the territory on a contract made by certain officers 
of the house of representatives the petition should 
show that they had authority to make the con¬ 
tract,and under a requirement in a contract with 
a province for a public improvement, or in the 
statute, of a certificate of approval by a specified 
officer, the pleadings and proof should show 
that plaintiff has obtained such approval,30 or a 
good and sufficient excuse for not obtaining it.3t 
Statutory requirements as to the officers on whom 
process, pleadings, and the like are to be served in 
an action against the people must be complied 

with,32 

Judgment and relief; enforcement. Judgment 
for plaintiff in a suit against the people brought 
without consent is null and void.33 Where a terri¬ 
tory is the real party in interest and has not con¬ 
sented to be sued, suit may not be decided on the 
merits and a judgment entered against a codefend¬ 
ant as to whom there is no right of action.34 

Where a contract for public work requires the 
retention of a certain percentage of progress pay¬ 
ments and the withholding of final payment until 
satisfactory evidence is furnished the contracting of¬ 
ficer that all laborers and materialmen have been 
paid, and where the contracting officer of the 
territory waives its election to hold such amounts 
until such evidence is furnished, and submits the 
fund to the jurisdiction of the court in a suit 
instituted by unpaid materialmen to prevent the 
pa3rment thereof to the surety, the fund, in the ab¬ 
sence of any present interest in the contractor or 
his assignee therein, should be applied to the claims 
of all laborers or materialmen who have not been 
paid or satisfactorily secured, irrespective of wheth¬ 


er such persons have or have not resorted for pay¬ 
ment to a statutory action on the contractor’s 

bond.35 

Notwithstanding consent to sue the people has 
been given, providing the means of payment of a 
judgment for damages rendered against the govern¬ 
ment is entirely for the legislature,36 and ordinarily 
execution thereon will not be issued.37 Escheated 
property held by the people by right of execution 
may, however, be subject to execution,even 
though the escheated property is to be devoted to 
educational purposes.^® Notwithstanding a man¬ 
date of the supreme court of the United States 
provides for execution against the territory as de¬ 
fendant, the authority of the United States district 
court to stay execution on land held by the terri¬ 
tory by escheat until the legislature could provide 
means fully to meet the judgment has been exer- 
cised.46 

Costs. It has been held that a Judgment for costs 
cannot be entered against a territory since there 
is no means for enforcing such judgment.41 So the 
territorial government is not liable for costs unless 
it has expressly assumed liability therefor,42 and 
an act of the legislature which only authorizes the 
court to fix the damages, if any, and to enter judg¬ 
ment accordingly, may not be interpreted to in¬ 
clude costs.43 Under a statute providing that in all 
cases in which a final judgment is obtained against 
the territory, any and all deposits for costs made 
by the prevailing party shall be returned to him, and 
he shall be reimbursed by the territory all actual 
disbursements made by him and approved by the 
court, plaintiff is entitled to return of his costs 
where he prevails in an action against the territory, 
although the nominal defendant may be a territorial 

officiaL44 


TEBJ^ORY. It has been said that ^fferritory'^ is as meaning a large extent or tract of land; a 
not a word of art.^ The term is defined broadly region; a district;2 and it also means the extent 


29. Hawaii.—^Lrloyd v. Territory of 
Hawaii, IS Hawaii 491. 

30. Philippine —Allen v. Province of 
Tabayas, S8 Philippine 356. 

31- Philippine.—^Allen v. Province of 
Tabayas, supra. 

32. Puerto Rico.—Sauri v. Sepulve¬ 
da, 3S Puerto Rico 324. 

62 C.J. p 321 note 17. 

33- Puerto Rico.—'Martinez v. People 
of Puerto 'Ricb, IS' Puerto Rico 964. 

34- Puerto Rico.—Hermanos V. Peo¬ 
ple, 19 Puerto Rico 873t ^ ‘ 

62 C.J. i>S22 note24. 

Hawaii.—'Ho-nolulu Iron Works 
Co. V. Biffelow, 33 Hawaii 607. 


36. Puerto Rico.—^EJmmanuel v. Peo¬ 
ple of Puerto Rico, 5 Puerto Rico 
Fed. 89. 

37. Puerto Rico.—Emmanuel v. Peo¬ 
ple of Puerto Rico, supra. 

38- Puerto Rico.—^Ramos v. People, 
7 Puerto Rico* Fed. 106. 

39. Puerto Rioou—^Rames v. People, 
supra. 

40. Puerto Riou.—Ramos v. People, 
supra. 

62 C.J. p 822 note 23. 

41. Idaho.—Beachy v. Lamkin, 1 
Idaho 60. 

62 aj. p 822 note 26^ 

647 


42. Philippine.—^Marine Tradingr Co. 
V. Government of Philippine Is¬ 
lands, 39 Philippine 29, 

62 C.J. p 822 note 26. 

^ Philippine.—^Mar4ne Trading- Co. 
V. Government of Philippine Is¬ 
lands, supra. 

44. Hawaii.—^Wright v. Bprthwick, 
34 Hawaii 245, 

1. XT.S —^Alton R. Co. v. XT. S., Mich., 
62 S.Ct. 432, 436, 315 U.S. 15, 86 
L.Ed. 686. 

2. Va.—^Virginia Stage L4inea v. 
Commonwealth, 46 S.E.2d 318, 823, 

i 186 ‘Va. 1066, 
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or eompmss of laxid and tlio waters thereof within 
the bounds of or belonging to the jurisdiction of 
any sovereign, state, city, or other body;^ the pos¬ 
sessions of a country.'* 

The word ^^territory” is also defined as meaning a 
jurisdiction; a district of a country;® a dominion; 
a ^nntry;® an organized political community;^ a 
body politic, or artificial person, a corporation.® 

territory" may be used in a more restricted sense 
to mean an outlying province of the national gov¬ 
ernment;® a pari of a country separated from the 
rest, and subject to a particular jurisdiction;^® 
any area or tract of a state not invested with 
full rights of sovereignty, but governed or ruled as 
a dependency or subject area, or having a legal 
system more or less peculiar to itself.^^ 

The contention has been rejected that the word 
**territory'^ refers only to the land, and does not 
include the waters within the prescribed bound¬ 
aries,^® since the territory of a jurisdiction or 
a<mntry extends to the boundaries of the jurisdiction 
or country,^® and is not limited to the line of high- 
water marii along the shores of navigable rivers, 
or bays, or straits.^* 

^emtory^ has been held to be synonymous with 
^jurisdiction*^ see 50 C.J.S. p 1091 note 45, and has 
been distinguished from Neighborhood” see 06 
CJ.S. p S note 8^ and ""route” see 77 C.J.S. p 542 
note 20. 

The word ""territor37” as indicating a portion of 
the country not included within the limits of any 
state, and not yet admitted as a state into the 
Union, is treated in Territories § 1 et seq. 

The term is also employed in various connections 
in Municipal Corporations, and for specific refer¬ 
ents see the index to that title. 


TERROR Agitating and excessive fear, which 
usually benumbs the faculties.^® 

TERTIUS mTERVENIENS. A Latin term em¬ 
ployed in the civil law as meaning a third person 
intervening; a third person who comes in between 
the parties to a suit; one who interpleads.^® 

TESMOm Law French, in old English law, a 

witncss.^7 

TEST. As a noun, a criterion or standard of judg¬ 
ment; an examination made for the purpose of 
proving or disproving some matter in doubt.In 
public law, an inquiry or examination addressed to 
a person appointed or elected to a public office, to 
ascertain his qualifications therefor, but particularly 
a scrutiny of his political, religious, or social views, 
or his attitude of past and present loyalty or dis¬ 
loyalty to the government under which he is to 
act.l® 

As a verb, to prove the truth, genuineness, or 
quality of, by experiment or by some principle or 
standard; to put to proof; to subject to conditions 
which disclose the true character of a thing.*® 

""Testing** means the act of proving. 

The test of negligence is the exercise of ordinary 
care, or of the care of a reasonable and prudent 
man under the circumstances, as stated in Negli¬ 
gence § 1 a (4); and various tests which have been 
applied by the courts in determining what consti¬ 
tutes ordinary or reasonable care are set forth in 
Negligence § 11 b (2). Other references to the 
term are made in the title index to Negligence- 

Tests resorted to in determining the status of an 
individual as an officer are considered in Officers § 
6 b. 

Phfoses employing the word ""test** are set out 
in the note.®® 


Cl) •‘Ooutiguous territory" defined 
see 17 C.J.S. p 180 notes 20-23. 

C2) "Territory of a state” is that 
which is comprised within the limits 
of the stata—3Pliimmer v. Jarvis^, 23 
Me. 2S7, SOI. 

(3) Other phrases of which more 
y^certt adjudications have not heen 
see 62 C.J. p 822 notes 6-9. 

3. m, —Chlca^ro Transit Co. v. Camp¬ 
bell. IIG ni.APlK 366. 37d. 

4a. U.S.—^The I>anube» D.C.Or., 56 F. 

U.S.—The l^stnubes, supra. 

6. —T>? wmm er v. Jarvls, 23 Me. 

^ 29 ^ 7 , tQU I 

V. Mont.—SHver Bow .€iotin^ Coin'rs 


v. Dav^ 12 F. 683, €96, 6 Mont 
306. 

8. Mont—^Territory of Montana v. 
i Hildebrand, 2 Mont 426. 427. 

S. Daic.—^Territory v. O’Connor, 41 
N.W. 746, 748, 6 Dak. 397, 3 D.R.A. 
356. 

10. Idaho.—State v. Morton, 171 F. 

! 495, 496. 31 Idaho 829. 

62 C.X P 822 note 2. 

; 11. Idaho.—State v. Morton, supra. 

12. Transit Go. V. 
Campbell. 110 IlhApp, 366, 376. 

13. D.Stf—The Danube D.C.Or., 65 F- 
993. 935^ 

14a. U.S.—^The Danube, sUpra. 

15. Tesa—Arto v. State, 19 TaaApp. 
I 126,13/. 

62 ax p 822 note IX . ; . 
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Terror as an element of the offense 
of riot see Riot §5 8, 9. , 

Terror as a i^tssion which may re¬ 
duce homicide from murder to 
manslauf^hter isee Homicide 5 42. 
16- Black LwD. 
lY. BurrUl XJX 

ISl Mor.t.—Ainsworth v. McKay, 175 
P. 8ST, SJ'S, 55 ^lont. 270. 

13. Black D.D. 

62 C.X p 823 note 21. 
aot Mont—^Ainsworth v.. McKay, su- 
pra. , ^ ^ ^ 

^ Mcfnt^—Ainsworth v. McKay, su¬ 
pra. 

22. Phrases « 

(1) "Hammer test". as a method 
u,aed to d.^term^e, whether a pi^^ 
of wood to thye, core wha^ R 
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TESTACY. The state or condition of leaving a will 
at one's death,as opposed to "intestacy" which 
is the condition of dying without having made a 
will, as stated in Descent and Distribution § 1 d. 

TESTA DE NEVIL. An ancient and authentic 
record in two volumes, in the custody of the king’s 
remembrancer in the exchequer, said to be compiled 
by John de Nevil, a justice itinerant, in the eight¬ 
eenth and twenty-fourth years of Henry III.24 

TESTAMENT. Defined see the C.J.S. title Wills § 
1, also 68 C. J. p 413 notes 48-53. 

TESTAMENTA. As the first word of maxims of 
which there have'been no recent applications see 
62 C.J. p 824 notes 67, 58. 

TESTAMENTARY. Of or pertaining to a will, or 
testament, or the administration of a will.^® 

Phrases employing the term are set out in the 

note.2® 

TESTAMENTO. In Spanish law, a testament.^'^ 

TESTAMENTUM. Defined see the C.J.S. title 
Wills § 1, also 62 C. J. p 827 notes 1-4. 


Maxims employing "testamentum” as the intro¬ 
ductory word and of which there have been no re¬ 
cent applications see 62 C.J. p 827 notes 7-9. 

TESTABI. A Latin term meaning to witness or to 
bear witness.^S 

TESTATE; TESTATOR; TESTATRIX, Defined 
see the C.J.S. title Wills § 1, also 68 C.J. p 413 
notes 64-57, and 62 CJ. p 827 notes 18-21. 

TESTATIO MENTIS. The witness of a man's 
mind.^^ 

TESTATORIS. As the introductory word of a 
maxim of which there have been no recent applica¬ 
tions see 62 C.J. p 828 note 25. 

TESTATUM. The name of a writ which is issued 
by the court of one county to the sheriff of another 
county in the same state, when defendant cannot 
be found in the county where the court is located; 
for example, after a judgment has been obtained, 
and a ca. sa. has been issued, which has been re¬ 
turned non est inventus, a testatum ca. sa, may be 
issued to the sheriff of the county where the defend¬ 
ant is.^^ 


appears to be solid on the outside 
see 39 C.J.S. p 767 note 6. 

(2) 'Impact tesU' as a research 
test to determine the breaking point 
of metals see 42 C.J.S. p 398 notes 
94, 95. 

(3) “Test act;” the statute, 25 
Charles II c 2, which directed all 
civil and military officers to take 
the oaths of allegiance and su¬ 
premacy, and make the declaration 
against tranaubstautiation, within 
six months after their admission, 
and also within the same time re¬ 
ceive the sacrament according to the 
usage of the church of Englajad, un¬ 
der penalty of f500 and disability 
to hold the office.—People v. Hoff¬ 
man, 5 N.E. 696, 605, 116 Ill. 587— 
62 C.J. p 824 note 44 

(4) “Te^t oath;” an oath required 
to be t®dt^n a:^ a criterion of the fit¬ 
ness of the person to fill a public 
or political office, but particularly 
an oajh of fidelity and allegiance 
(past or present) to the established 
government.-;^—piacfc JLr.p. See also 
Constitutional Law § 447. 

(.5) ^est paper^*> ats a term some- 
timeis applied to thd writing used ^as 
a test or standard by which to de- 
termme the gsenufneness ■of a signa¬ 
ture or other writing see Evidence S 

(6) ‘“Wedge test'^ fs one of the re¬ 
search tests to determine the- bveote- 
insg po^-Ett metklS^-^siiEiilar'^to thb 
'‘impact ^est,^ e;x®^t -tlfcat 1 It in¬ 


volves the dropping of a weight on 
the metal being tested while it is 
held by a wedge.—Evans v. Law¬ 
rence Stem & Co., 200 N.E 777, 270 
N.Y. 177, 104 A.L.R. 761. 

(7) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 823 notes 22-30, 
36, 37, p 824 notes 38—42. 

23. Black L.I>. 

24. Black L.D. 

These volumes w^ere printed in 
1307, under the authority of the com¬ 
missioners of the public records, and 
contain an account of fees held ei¬ 
ther immediately of the king or of 
others who held of the king “in ca- 
pite.”—Black L.D. 

25% N.E.—^Bronson v. Johnson, 33 N. 

W.2d 810, 820, 76 N.D. 122. 

62 C.J. p 826 notes 50-61. 

26 . Phrases 

(1) “Testamentary capacity” de¬ 
fined see the C.J.S.' tltlfe Wills } 15, 

I also 68 C.J. p 424 notes 12, 13. 

(2) “Testamentary cl^s” is a b^y 
i of persons, uncertain in number at 
’ ■^e time ^of the gift, to'* be ascer¬ 
tained at a future time, aJad who are 
all to take in equal or in some- otber 
definite propo-Etions.—Newlip v.^M^ 
cantile Trust Co. of Baltimore,' 158 
A. 61, 67, 161'Md. 622,’ See also the 
C.J.S. title Wilis I 692, and 69 CjJi, 
p 231 note 61-p 232 note 52;. 

f ? (8> “Testamentary deed” see the 
index to^ Deeds. 


(4) “Testamentary guardian” see 
the title index to Guardian and 
Ward. 

(5) “Testamentary powers” see 
the C.J.S. title Wills §§ 1062-1072, 
also 69 C.J. p 823 note 88-p 855 note 
68 . 

(6) “Testamentary trustee” defined 
see the C.J S. title Trusts 5 1, also 
65 C.J. p 216 note 67; see also the 
C.J.S. title Wills §§ 1025, 1026, and 
69 C.J. p 760 note 5-p 766 note 49. 

(7) “Testamentary trusts” see the 
C.J.S. title Wills §§ 1004-1061. also 
69 C.J. p 692 note 48-p 823 note 87. 

C8> Other phrases employing the 
term and of which more recent ad¬ 
judications have not been foimd see 
6L2 C.J. p 826 note 73-p 827 note 8^- 
27. Burrill L.D, 

D^ved from the Latin “testamen- 
tum.”—^Burrill ED. 

‘‘Testamento ablerto'* 

An open testament; one dictated 
''ylya voce.”—^Burrill ED. 
ffjEepfeaaHjcpto eerrado^^ 

A dose testament; omo mad^/|n 
L.D. 

23. Colo.—International. Trust Co. v. 

Anthony, lOl P.'781, 782,'^5 Colo. 
^ 474,< 22 EKJL,NiS., 1602, Area. 

Cas. 1087. ^ • J 

62 GjJ, p 8^7 notes 10-16. _ ^ ^ ^ ^ 

23. N.X.—Hubbaxd v. 12 

Barb. 148, 163. ^ < 

30% Black E.D. f ^ 

62 C.J. p 828 note 28. , 
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In conveyancing, that part of a deed which com¬ 
mences with the words, “This indenture witness- 

eth/'3i 

TESTE. A word commonly used in the last part of 
eveiy writ, wherein the date is contained beginning 
with the words, “Teste meipso,” meaning the sover¬ 
eign, if the writ be an original writ, or be issued 
in the name of the sovereign; but, if the writ be 
a judicial writ then the word “Teste” is followed 
by the name of the chief judge of the court in 
which the action is brought, or, in case of a vacancy 
of such office, in the name of the senior puisne 

judge.32 

TESTIBUS. As the introductory word of maxims 
of which there have been no recent applications see 
62 C. J. p 828 notes 34, 35. 

TESTIFY. The word “testify” ordinarily means 
the making of any statement under oath in a 
judicial proceeding,and it has been said that it 
comprehends an intelligent, active performance, in 
which a person, by words or writing, or other com¬ 
prehensible signs, communicates facts within his own 
mind to another.34 It implies the taking of an oath 
to speak the truth,35 but it does not necessarily 
mean that an actual trial is neeessary.35 


“Testify’^ is variously defined as meaning to bear 
witness37 to;3S to he examined as a witness under 
oath or affirmationto give evidence to give 

evidence under oath or affirmation;^^ to make 
solemn declaration under oath to make a solemn 
declaration, verbal or written, to establish some 
fact;43 to make a statement or declaration in con¬ 
firmation of some fact.'^^ 

“Testifying” is the giving of evidence,^ 3 implying 
an active performance and something more than 

mere appearance.'^^ 

“Testified” refers to statements made under oath 
in a judicial proceeding.'^ 

References applicable to the word “testify” have 
been made to various titles throughout this work in 
the definition “Testimony” post. 

TESTIMONIA PONDERANDA SUNT, NON NU- 
MERANDA, See 62 C.J. p 829 note 63. 

TESTIMONIO. In Spanish-American law, an at¬ 
tested copy of an instrumentan authentic 
copy;^^ a second original.^^ 

TESTIMONY, In common language^^ the words 
“testimony” and “evidence” are frequently used 


31. Black LD. 

32. Black L.D 

Teste of process generally see the 
title index to Process; in connec¬ 
tion with particular writs see At¬ 
tachment § 195, Executions §§ 79, 
127, 422, and Habeas Corpus § 84. 

33 . Wis —State v. Murphy, 107 N. 
W. 470, 475, 128 WlS. 201. 

62 C.J. p 828 note 38. 

34. N.T,—Jacobson v. Jacobson, 14 
Daly 255, 258, 12 N.T.Civ.Proc. 198, 
202 . 

35 . u S.—Edelstein v. U. S., 149 F. 
636, 640, 79 C.C.A. 328, 9 L.R.A., 
N.S., 236. 

36. Ky.—Osborne v. Commonwealth, 
282 S.W. 762, 214 Ky. 84. 

$2 C.J. p 828 note 47 [b], 

37. Ind—O'Brien v. State, 25 N.B. 
137, 139, 125 Ind. 38, 9 Li.R.A. 323. 
Pteases employing the term and 

of which more recent adjudications 
have not been found see €2 C.J. p 
829 notes 52-62. 

38. S.C.—State V. Robertson, 1 S.E. 
443, 445, 26 S.C. 117, 

38, Kan.—Gannon v. Steven^ 13 
Kan. 447, 469, 

4a H.Y.—^Mudge T. Gilbert, 43 How. 

Pr* 219, 221. 

62 C.J. p 828 note 42. 

Similarly de^Oned 

(1) To give evidence or testimony 


of.—State V. Robertson, 1 SB. 443, 
445. 26 S.C. 117. 

(2) To give evidence or testimony 
with respect to a case depending in 
a court or tribunal.—O'Brien v. 
State, 25 NB. 137, 139, 125 Ind. 38, 
9 E.R.A. 323. 

41. Ill,—People V. Krotz, 172 N.B. 
135, 137, 341 Ill. 214. 

Similarly defined 

To give evidence according to law. 
—People V. Krotz, supra. 

42. Ill.—People V. Krotz, supra. 
Similarly defined 

(1) To make a solemn declaration 
under oath or affirmation, before a 
tribunal, court, Judge, or magistrate, 
for the purpose of proving some fact. 
—O'Brien v. State, 25 N.B. 137, 139, 
125 Ind. 38, 9 D.R.A, 323. 

(2) To make a solemn declaration 
on oath or affirmation for the pur¬ 
pose of establishing or making proof 
of some fact—Nash v. Hoxie, 18 
N.W. 408, 410, 69 Wis. 384. 

43- Mo.—Bx parte Welborn, 141 S. 

W. 31, 34, 237 Mo. 297. 

62 C.J. p 828 note 47* 

44. Ind.—O'Brien v. State, 25 N.B. 
137. 139, 125 Ind. 88, 9 L.R.A. 323. 

45- Wis.—^Na.sh v. Hoxie, 18 N.W. 
408, 410, 69 Wis. 384. 

46. N.T. — Jacobson v. Jacobson, 14 
Daly 255, 258. 12 N.T.Civ.Proc. 198. 
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Under no legfitimate use of lan¬ 
guage could a simple appearance for 
identification be held to be “testify¬ 
ing."—Jacobson v. Jacobson, supra. 

47. Neb.—Meyers v. State, 198 N.W. 
871, 872, 112 Neb. 149. 

48. Burrill L.D. 

49. Tex—Guilbeau v. Mays, 15 Tex. 
410, 414. 

62 C J p 829 note 65. 

50. Tex —Titus v. Kimbro, 8 Tex. 

210 , 222 . 

62 C.J. p 829 note 66, 

Testimonios are copies having the 
legal status of originals.—State v. 
Balll, Tex.Civ.App., 173 S.W.2d 622, 
527. 

51. Cal.—^Mann v. Higgins, 23 P. 
206, 207, 83 Cal. 66. 

Ill.—Jones V. Gregory, 48 Ill.App. 
228, 230. 

Md —Zipus V. United Rys. & Electric 
Co. of Baltimore City, 108 A. 884, 
887, 135 Md. 297. 

Neb.—^Roberts v. Carlson, 8 N.W.2d 
176, 179, 142 Neb. 857. 

Okl.—Grayson v. Durant, 144 P. 592, 
594. 43 Okl. 799. 

Wash.—Jones v. City of Seattle, 98 
P. 743, 745, 61 Wash. 245. 

Popularly 

Iowa—In re Burcham’s Estate, 236 
N.W. 764, 766, 211 Iowa 1395. 
Generally 

S.C—Dial V. Gardner, 89 S.E. 396, 
397, 104 S.C. 466- 
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synonyinously,^2 iiitercliangeaTbly,^^ and as equiva¬ 
lents,^^ and the terms are so used not only by 
laymen,but also by courts®^ and by lawyers.^”^ 

In a strict sense the terms ^^testimony’^ and "evi¬ 
dence” are not synonymous,and to use them as 
synonyms is considered to be inaccurate,^9 since 
there is a broad^t^ distinction,®^ and a technical,®^ 
legal®® difference between them. 

The word “evidence” is defined with respect to 
civil actions in Evidence § 2, and with respect to 


criminal proceedings in Criminal Law § 530; and 
these definitions indicate that “evidence” includes 
any means, whether oral or written, by which any 
alleged matter of fact, the truth of which is sub¬ 
mitted to investigation, is established or disproved; 
and when the word “testimony” is employed as 
synonymous with the term “evidence” it means and 
includes whatever may be offered in the way of evi¬ 
dence, either written or oral.®^ However, in its 
strict and accurate sense the word “testimony” is 


52. TT.S.—Oklahoma Gas & Electric 
Co. V. Bates Expanded Steel Truss 
Co., DC.Del, 296 P. 281, 282 

Ala—Crumley v. State, 89 So. 847, 
848, 18 Ala.App. 105. 

Cal.—Mann v. Hig-^ins, 23 P. 206, 
207, 83 Cal. 66. 

Ga.—Harg-rove v. State, 45 S.B. 58, 
117 Ga. 706. 

Ill.—Donham v. Joyce, 100 N.E. 524, 
527, 257 Ill. 112. 

Ind—Hams v. Tomlinson, 30 H.B. 

214, 215, 130 Ind 426. 

Iowa.—-Miller v. Wolf, 18 N.W. 889, 
890, 63 Iowa 233 

Md.—Zipus V- United Rys. & Electric 
Co of Baltimore City, 108 A. 884, 
887, 135 Md 297. 

Neb—Roberts v. Carlson, 8 N.W.2d 

175, 179, 142 Neb. 857. 

Okl.—Grayson v. Durant, 144 P. 592, 
694, 43 Okl. 799—Lilly v. Russell 
& Co, 44 P. 212, 213, 4 Okl. 94. 
Tex—Superior Lloyds of America v 
Poxworth, Civ.App., 178 S.W.2d 
724, 726. 

Utah—Mitchell v. Jensen, 81 P. 165, 
167, 29 Utah 346. 

Wash—Jones v. City of Seattle, 98 
P. 743, 745, 61 Wash. 245—^Noyes 
V. Pugin, 27 P. 548, 550, 2 Wash 
653. 

Wyo.—^Wyuta Cattle Co. v. Connell, 
299 P. 279, 281, 43 Wyo. 135. 

53. Fla,—^Madison v. State, 189 So. 
832, 835, 138 Fla. 632—Crosby v. 
State, 106 So. 741, 747, 90 Fla. 381, 

Ill.—Seaverns v. Lischinski, 82 Ill. 
App. 298, 304—Jones v. Gregory, 48 
IlLApp. 228, 230. 

Ind.—^Norwalk Truck Line Co, v. 
Kostka, 88 N.E 2d 799, 804, 120 Ind. 
App. 383—Superior Meat Products 
v. Holloway, 48 NE.2d 83, 86, 113 
Ind App 320. 

Mo —^Kneezle v. Scott Co-unty Milling 
Co, App., 113 S.W.2d 817, 822. 
Neb.—Roberts v. Carlsonj 8 N.W.2d 

176, 179, 142 Neb. 857. 

N.J.—State Highway Commission of 
New Jersey v. Lincoln Terminal 
Corporation, 164 A, 476, 478, 110 
N.J.Law 190. 

S D.—State v. Winney, 128 N.W. 

680, 681, 21 N.D 72. 

Okl.—Grayson v. Durant,“144 P. 592, 
594, 43 Okl. 799 

SC—^Dial V. Gardner, 89 S.E. 896, 
397, 104 S.C. 466. 


54. N.J.—Bednarik v. Bednarik, 16 
A 2d 80, 89, 18 N.J.Misc. 633. 

Utah—U. S. V. Clark, 14 P. 288, 291, 
5 Utah 226. 

55. Mo.—^Kneezle v. Scott County 
Milling Co., App., 113 S.W.2d 817, 
822. 

5S. Fla.—Madison v. State, 189 So. 

832, 835, 138 Fla. 632. 

Tex.—Superio-r Lloyds of America v. 
Foxworth, Civ.App, 178 SW.2d 
724, 726. 

Wash.—Jones v. City of Seattle, 98 
P. 743, 745, 51 Wash. 245. 

57. Cal.—^Mann v. Higgins, 23 P. 
206, 207, 83 Cal. 66. 

Mo —Kneezle v. Scott County Milling 
Co., App, 113 S.W.2d 817, 822. 

53. Fla—Madison v. State, 189 So. 
832, 835, 138 Fla. 632—Crosby v. 
State, 106 So. 741, 747, 90 Fla. 381. 
Ga.—Hargrove v. State, 45 S.E. 58, 
117 Ga. 706. 

Idaho.—In re Fisher's Estate, 279 
P. 291, 293, 47 Idaho 668 
Ind.—Hams v. Tomlinson, 30 N.E. 
214, 215, 130 Ind. 426—Kleyla v. 
State, 13 N.E. 255, 112 Ind. 146— 
Central Union Telephone Co. v. 
State, 1‘2 N.E. 13'6, 110 Ind. 203— 
McConaha v. Carr, 18 Ind 443— 
Harvey v. Smith, 17 Ind. 272, 280 
— ^Downs V. Downs, 17 Ind. 95, 96 
—^Lmdley v. Dakin, ^13 Ind. 388, 
389—Superior Meat Products v. 
Holloway, 48 N.E 2d 83, 86, 113 
Ind.App. 320. 

Ind.T.—Guarantee Gold Bond Loan & 
Savings Co. v, 'Edwards, 104 S W. 
624, 629, 7 Ind.T. 297—Craggs v. 
Bohart, 69 S.W. 931. 934, 4 Ind.T. 
443. 

Md —^Zipus V. United Rys. & Elec¬ 
tric Co. of Baltimore City, 108 A. 
884, 887, 135 Md. 297. 

Neb.—^Woolworth, v. Parker, 77 N.W. 
1090, 1092, 57 Neb. 417—Columbia 
Nat. Bank v. German Nat. Bank, 
77 N.W. 346. 347, 56 Neb. 803. 

N.J.—State Highway Commission of 
New Jersey v. Lincoln Terminal 
Corporation, 164 A. 476, 478, 110 
N.J Law 190—^Bednarik v. Bedna¬ 
rik, 16 A.2d 80, 89. 18 NJ.Misc. 
633. 

N.M—Weeks v. Bailey, 263 P. 29, 
30, 33 N.M. 193. 

Ohm.—John Bright Shoe Stores Co. 
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V. Scully, 156 N.E. 155, 156, 24 
Ohio App. 15. 

Okl.—Southern Pine Lumber Co. v. 

Ward, 85 P. 459, 463, 16 Okl. 131. 
Utah—Crooks v. Harmon, 81 P. 95, 
96, 29 Utah 304. 

Wyo.—Ex parte Brenner, 26 P. 993, 
3 Wyo. 412—^Wyoming Loan & 
Trust Co. V. W. H Holliday Co., 24 
P. 193, 194, 3 Wyo. 386. 

59. N.J.—^Bednarik v. Bednarik, 16 
A.2d 80, 89, 18 N.J.Misc. 633. 

60. Okl.—Southern Pine Lumber Co. 
V. Ward, 85 P. 459, 463, 16 Okl. 131. 

A wide dUYerence 

U.S—U. S. V. Lee Huen, D.C.N.T, 
118 F. 442, 446 

61. Fla.—Madison v. State, 189 So. 
832, 835, 138 Fla. 632. 

Ill.—Jones V. Gregory, 48 IlLApp. 
228, 230. 

Ind—Norwalk Truck Line Co. v. 
Kostka, 88 N.K2d 799, 804, 120 Ind. 
App. 383. 

Mo.—^Kneezle v. Scott County Milling 
Co., App., 113 S.W 2d 817, 822. 

N.Y —In re Callister’s Estate, 47 N. 
E 268, 271, 153 N.T. 294, 60 Am. 
S.R. 620—Dibble v. Dimick, 38 N. 
E. 724, 725, 143 N.T. 649—In re 
Seigle’s Estate, 26 N.T.S.2d 410, 
413, 176 Misc. 15. 

Okl.^—Grayson v. Durant, 144 P. 692, 
594, 43 Okl. 799—Southern Pine 
Lumber Co. v. Ward, 86 P. 459, 
463, 16 Okl. 131. 

Tex —Superior Lloyds of America v. 
Foxworth, Civ. App., 178 S.W. 2d 
724, 726. 

Wash.—Jones v. City of Seattle, 98 
P. 743, 746, 51 Wash. 245—^Noyes v. 
Pugin, 27 P. 648, 550, 2 Wash. 653. 

62. Ill.—-Jones V. Gregory, 48 Ill. 
App. 228, 230. 

Okl.—Grayson V. Durant, 144 P. 592, 
694, 43 Okl. 799. 

Wash.—^Jones v. City of Seattle, 98 
P. 743, 745, 51 Wash. 245—Noyes 
V. Pugin, 27 P. 648, 550, 2 Wash. 
653. 

63- Wash.—^Noyes v. Pugin, supra. 

64- Ill.—^Donham v. Joyce, 100 N.E. 
624, 627, 257 Ill. 112. 

Similarly expressed 

The words spoken by a witness or 
the things exhibited to the jury.—• 
Norwalk Truck Line Co. v. Kostka, 
88 N.E.2d 799, 804, 120 Ind.App. 383. 
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Bci as baroad*® ot as comprehensive®* as is the word 
"eTidence.^ While it is generally recognized that 
testimony is evidence,®^ actually testimony is bnt a 
species,** class,*® or kind^® of evidence. Thus 
'^testimony* is a restricted,'^^ limited^® term, and 
in its restricted^* sense is confined to that 

wMeh is oral,’** and is applied only to oraP® state¬ 
ments'^^ or declarations^* of witnesses made under 
oath'^® or afcmation;** evidence which is produced 


by means of witnesses*^ or through the language 
of witnesses,** and the term is accnrately used to 
designate only that particular kind or species of 
evidence which comes to the tribunal through living 
witnesses speaking under oath in the presence of 
the tribunal.** 

The word ‘‘testimony” is defined as meaning the 
statement made by a witness under oath*^ or af- 


66 ^ HI.—^Donham ▼. Joyce, 100 N.R 
B24. 527. 257 III 112. 
acoero IteiMl mosataa 
Wyo,—Wyuta Cattle Co. v. Connell, 
%n P. 270. 281. 43 Wyo. 135. 
SMtImoay la aat oaa of the sev¬ 
eral instruments of evidence.— 
Wyoming L*oan & Trust Co. v. W. 
H. Holliday Co., 24 F. 193, 194, 3 
Wyo. 38S. 

XK>ea aot iaeltid# all evidence.— 
Inals V. Scott, 86 Ind. 518, 621—Mc- 
I>onald V. Elfes, 61 Ind. 279, 284. 
oe. Utah.—Mitchell v. Jensen, 81 F. 
165. 167, 20 Utah 346. 

term is less comprehensive 
vrhen aiven a more accurate mean- 
Ina*"^—Oklahoma Gas & Electric Co. 
V. Bates Expanded Steel Truss Co., 
U.aDel., 206 F. 281, 282. 

07 . X7.S.—Oklahoma Gas Sc Electric 
Co. v. Bates Expanded Steel Truss 
Co., D.C.3>el., 296 P. 281, 282. 
luijl,—Superior Meat Products v. Hol¬ 
loway, 48 N.®.2d 83, 86 , 118 Ind. 
App. 326. 

68 , Ind.—Woods T. State, 33 N.B. 
t61, sm, 184 Ind. 35—Inale v. 

86 Ind. 518, 521^—McX>onald 
V. Baf«a, 61 Ind. 273, 284 — Ga^^tte 
Frtwtinir CJo- v. Moras, 66 Ind. 158, 
151—Hiindley v, Dakin; 13 Ind. 888 , 
3$$. 

Iowa.—Da re Burcham's Estate^ 235 
H.W. 764, 766, 211 Iowa 1805. 

—CaiTcdi V. Banckor, 16 So. 187, 
lit, 43 L*a.Aim. 1078, 1194. 

Neb.—^Wool worth v. Parker, 77 N.W. 
1690, 1692, 57 Neb. 417—Columbia 
Nat. Bank of Lincoln v, German 
Nat. Bank, 77 N.W. 846, 847, 66 
Neb. 868 . 

N.X—Bednarlk v. Bednarifc, 16 A, 2d 
86 . 89, 18 N.J.Mlsc. 633. 

N.3iA—Weeks v. Bailey,. 263 P, 29, 
36, S3 N.M. 193. 

tltah^f—^MitdbeU v. Jensen, 81 P. 166, 
167, 29 Utah 346—Crooks v. Har- 
*• warn, 8 fl F. 95, 96, 29 Utah 36A 

09; Ind.^—Woods v. State, S3 N.B, 
961, 903, 134 Ind. 36—McDonald v. 
Bates;, 61 Ind. 279, 284—^Bindley v. 
JOalch^ 13 Ind. 388, 889. 

Vj Harmon; 81 F. 95, 
96t 39 Utah 364. 

TO. tnd.—Inale 86 ®fficL 518, 

621—Bindley v. Dakin, 13 Ind. 388, 
3S9. . " . 

jg^ab.—Woolworth v. Farkar, W N.W. 
1690; 1993, 5f ^ehw 


Nat. Bank v. German Nat. Bank, 
77 N.W. 346, 347, 56 Neb. 803. 
N.J.—Bednarlk v. Bednarik, 16 A.2d 
80. 89, 18 N.J.Misc. 633. 

Utah.—Mitchell v. Jensen, 81 P. 165, 
167, 29 Utah 346—Crooks v. Har¬ 
mon, 81 P. 95, 96, 29 Utah 304. 

71. Ind.—Superior Meat Products v. 
Holloway, 48 N.B.2d 83, 86 , 113 Ind. 
App. 320. 

Utah.—Carter v. Cummings-Nlelson 
Go., 97 P. 334, 386. 34 Utah 315— 
Crooks V. Harmon, 81 P. 95, 96, 29 
Utah 304. 

72. Utah.—Carter v. Cummingrs- 

Nlelson Co, 97 P. 334, 336, 34 Utah 
315—Crooks v. Hannon, 81 F. 95, 
96, 29 Utah 304. 

73. Iowa—In re Brown's Estate, 60 
N.W. 669. 661, 92 Iowa 379. 

Strictly speaking' 

in.—Jones V. Gregory, 48 III.App. 
228, 230. 

—state V. Winney, 128 N.W. 
680, 681, 21 N.D. 72. 

N.T.—McEntyre v. Tucker, 25 N.T.S. 
95, 96, 5 Misc. 228. 

74 . Iowa.—'In re Brown's Estate, 60 
N.W, 659, 661, 92 Iowa 379. 

Ohio.—John Bright Stores Co. v. 
Scully, 166 N.m 156, 156, 24 Ohio 
Appv 16, 

75. Ohio.—Industrial Commission v. 

I Jasionowski, 166 N.B. 616, 618, 24 
I Ohio App. 66 . 

I 76. Okl.—Grayson v, Durant, 144 F. 
j 692, 694, 43 Okl. 799. 
j Testlmoiiy is fotmd in the spoken 
words of witnesses,—^Madison v. 
State, 189 So, 832, 835, 138 Fla 632. 

77. Ill.—Jones v. Gregory, 48 Ill. 
App. 228, 230, 

Ind.—Superior Meat Products v. Hol¬ 
loway, 48 N.E.2d 83, 86 , 113 Ind. 
App. 820. 

N.T.—Dibble v. Dimmick, 38 N.B. 

724, 726, 143 N.Y. 649. 
Okl.---Grayson v. Durant, 1'44 P. 692, 
' 594, 43 Okl. 799. 

Utah.—Carter v. Cummings-Nielson 
Co., 97 P. 334, 335, 34 Utah 316— 
Crooks V. Harmon, 81 P. 96, 96, 29 
Utah 304. 

78. Wyo.^—Wyoming Loan & Trust 
Co. V. W. H. Holliday Co., 24 F. 
193, 194, 3 Wyo. 386. 

in strict legal language the word 
**testiinony** applies more particu¬ 
larly to th^ declarations of witnesses 
nmde orally in court or by deposi- 
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tlon.—In re Burcham's Estate, 235 
N.W. 764, 766, 211 Iowa 1395. 

79. in —Jones v. Gregory, 48 Ill. 
App. 228, 230. 

N.Y.—^Dibble v. Dimmick, 38 N.B 
724, 725, 143 N.T. 549. 

Wyo.—^Wyoming Loan & Trust Co. v. 
W. H. Holliday Co., 24 P. 193, 194, 
8 Wyo. 386. 

80. Ill.—Jones V. Gregory. 48 III. 
App. 228, 230. 

Wyo.—Wyoming Loen & Trust Co. 
V. W. H. Holliday Co., 24 P. 103. 
194, 3 Wyo. 386. 

81- La.—Carroll v. Bancker, 10 So 
187, 192, 43 La.Ann. 1078. 

83. N.M.—^Weeks v, Bailey, 263 P. 
29, 30, 33 N.M. 193. 

83. N.J.—Bednarik v. Bednarik, 16 
A.2d 80, 89, 18 N.J.Misc. 633. 

Similarly stated 

(1) When given a more accurate 
meaning, the word '‘testimony" sig¬ 
nifies only that particular kind of 
evidence which is produced by means 
of the oral statements of witnesses. 
—Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel Truss Co., D. 
C.Del., 296 P. 281, 282. 

(2) Testimony is, in a trial, that 
portion of the evidence which may 
be given orally by witnesses.—Co¬ 
lumbia Nat Bank v. German Nat. 
Bank, 77 N.W. 346, 347, 55 Neb. 803. 

(3) Strictly speaking, testimony" 
means only that evidence which 
comes from living witnesses who 
testify orally. 

Cal.—^Mann v. Higgins, 23 F. 206, 
207, 83 Cal. 66 . 

Md.—Ztipus V. United Rys. & Elec¬ 
tric Co. of Baltimore City, 108 A. 
884, 887, 136 Md. 297. 

(4) Testimony is limited to that 
sort of evidence which is given by 
witnesses speaking under oath or 
affirmation.—Stem v, Superior Court 
in and for Alameda County, 177 P,2d 
308, 310. 78 Ckl.App^2d 9. 

84. C^.—Shepherd v- Board of 
Supers of Joaanin County, 30 
F.2d 578, 681, 137 Cal.App. 421. 

Ind.—Woods V.. State, 33 N.m 901, 
903, 134 Ind* 35. 

Okl.—Southern Fine Lumb^ Cov v. 

Ward, 85 P, 459, 463, 16 131. 

Or.—Beier v. Wood.ward, 6 P. 173, 
183, 12 Or. 3. ^ 

^milaaty defined 

Statements made und^ the 
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firmation;^^ the statement or declaration of a wit¬ 
ness a declaration made by a witness under oath 
or affirmation;87 a statement made by a witness 
under oath in a legal proceeding;88 a solemn decla¬ 
ration or affirmation made for the purpose of estab¬ 
lishing or proving some fact;89 evidence given oral¬ 
ly ^90 evidence given by witnesses ;9i evidence given 
by living witnesses orally;^2 evidence of a witness 
given under oath;93 words uttered by witnesses in 
court.9^ 

Testimony is personal,95 and in its strict legal 
sense it does not embrace a document96 or private 
writing.^'^ While testimony is not necessarily de¬ 
livered to a judicial tribunal,9 8 the word ''testi- 
laon/' implies the taking of an oath to speak the 
truth.99 

TESTIS. A Latin term meaning a witness; one 
who gives evidence in court, or who witnesses a 


document.^ Tt is the introductory word of a number 
of phrases and maxims which are set out in 62 C.J. 
p 831 notes 90, 92-96. 

“Testes,the plural form of “testis,” means wit¬ 
nesses,2 and is the introductory word of a number 
of maxims which are set out in 62 C.J. p 828 notes 
31-33. 

TESTIUM NUMEBUS SI NON AEJICmm, 
DTJO SUFFICIUNT. See 62 C.J. p 831 note 97. 

TETANUS. An infectious disease marked by pain¬ 
ful tonic muscular contractions; it is caused by 
the toxin (tetanospasmin) of Bacillus tetani acting 
on the central nervous system.8 Jt is also referred 
to as locked-jaw.'^ 

TEXAS. The name of one of the states of the 
American Union.5 The word appears in various 


tion of an oath.—In re Callister*s 
Estate, 47 N.E. 268, 271, 163 N.T. 
294, 60 Am.SR. 620—^In re Seigle’s 
Estate, 26 N.Y.S.2d 410, 413. 176 Misc. 
15. 

Phrases employing* the word “tes¬ 
timony'* and of which more recent 
adjudications have not been found 
see 62 C.J. P 830 note 70-p 831 note 

85. 

85. Ind.—Woods v. State, 33 N.E. 
901, 904, 134 Ind. 35. 

—Moore v. Commonwealth, 156 
S.W.2d 116, 117, 288 Ky. 242—Sut¬ 
ton V. Commonwealth, 269 S.W. 
754, 758, 207 Ky. 597. 

Ohio.—^Patterson v. State, 171 N.E. 
26, 27, 122 Ohio St. 96—^ohn 

Bright Shoe Stores Co. v. Scully, 
166 N.E. 155, 156, 24 Ohio App. 15. 
Okl.—Peters v. U. S., S3 P. 1031, 
1033, 2 Okl. 116. 

Utah.-^rooks v. Harmon, 81 P. 95, 
96, 29 Utah 304. 

86 . Ind.—Woods v. State, 33 N.E. 
901, 903, 134 Ind. 35—^McDonald v. 
Blfes, 61 Ind, 279, 284. 

Statements given by witnesses 

U. S.—U. a V. Eee Huen, D.C.N.Y., 
118 E. 442, 466. 

In legal as well as In common 
usage “testimony" signifies a state¬ 
ment of facts by witnesses.—Clark 

V. State, ©3 S.E. 606, 5 Ga.App. 605. 

87. Ill.—Flick V. Gatelr, 65 N.E.2d 

, 137, 14% 328 81. 

^mdlarly 

The declaration of a witness under 
oath or afiOrmation.—Nash v. Hoxie, 
18 N^VSr. 40% 63 Wis. 384. 

88 . Aik.-ii^oeV."State, 123 S.W. 292,' 
296, 95 Ark. 172. 

Iowa—In re Brown’s Esthte, ' 60 N. 

W. 653,- 661, 92. loWa 379. i 
Neb.—^Meyers v.. State, 193 N.Wi 871, 
372, m.Neb, 143. 


N.Y.—^People v. Chu, 85 N.Y.S.2d 436, 
437, 193 Misc. 1043. 

Ohio —Patterson v. State, 171 N.E 
26, 27, 122 Ohio St. 96. 

Tex.—Cauble v. Key, Civ.App., 266 
S.W. 654, 655. 

Similarly defined 

Statements of a witness testifying 
before the court.— JSx. parte Hart, 
200 So. 783, 786, 240 Ala 642. 

89. Ind.—Woods v. State, S3 N.E. 
901, 904, 134 Ind. 35. 

90. N.D.—State v. Winney, 128 N.W. 
680, 681, 21 N.D. 72. 

91. Ind.—Lindley v. Dakin, 13 Ind. 
388, 389. 

Utah.—Crooks v. Harmon, 81 P. 95, 
96, 29 Utah 304. 

92. Neb—^Roberts v. Carlson, 8 N. 
W.2d 175, 179, 142 Neb. 867. 

93 . N.Y.—^People v. Chu, 86 N.Y.S,2d 
436, 437, 193 Misc. 1043 —McEntyre 
V. Tucker, 25 N.Y.S. 96, 96, 6 Misc. 
228 

Ohio.r-Patterson v. State, 171 N.E. 
26, 27, 122 Ohio St. 96. 

Similarly defined 

The utterance under oath of a per- 
son.—In re GalUster’s Estate, 47 N. 
E. 268, 271, 153 N.Y. 294, 60 Am.S.R. 
620. 

94 . Ky.—^Moore v. Commonwealth, 

166 S.W.2d 115, 117, 288 Ky. 242— 
Sutton V. Con^onwealth, 269 S-Vy. 
764, 768, 2Q7 Ky. 597. ’ , 

96. N.Y.—^In re Canister's. Estate, 
47 NE. 268, 271, 163 N.Y., 294, 60 
Am.S.JEL 620. ' 

Even when used In its widest 
sense, the word “testimony** still has 
reference to some living agent as 
Its author.—^McEntyre v. Tucker, 26 
N.Y.S, 95, 96, 6 Mi;sa 228. 

96. Iowa—In re Brown's Estate, 60 
N.W. 669, 661, 92 Iowa 379. 


N.D.—State v. Winney, 128 N.W. 680, 
681, 21 N.D. 72. 

Does not include documentary evi¬ 
dence 

In(j,—^Barley v. Dunn, 85 Ind. 338, 
889. 

Would not include eachibits 
Ohio.—Worland v. McGill, 160 N.E. 
478, 480, 26 Ohio App. 442. 

97. Iowa—In re Brown's Estate, 60 
N.W. 659, 661, 92 Iowa 379. 

Does not include proof by writings 
or from other sources.—^Dibble v. 
Dimmick, 38 N.E. 724, 726, 143 N.T. 
649. 

98. Ind.—Woods v. State, 33 N.E. 
901, 903, 134 Ind. 36. 

Any assertion taken as the basis 
of an inference to the existence of 
the matter asserted is testimony, 
whether or not made in court.—State 
V. Berberick, 100 P. 209, 215, 38 Mont. 
423, 16 Ann.Cas. 1077. 

99. U.S.—Edelstein v, U. S., Mipiv, 
149 F. 636, 640, 79 C.C.A. 32% 9 
L.R.A,N.S., 236, 

What is sworn Is testimony.— 
Louisville & N. R. Co. v. Rogers, 94 
S.E. 321, 322, 21 GaApp. 324. 

L Black L.D. 

2. Black L.I>. 

, 3 , Stedman Med,D. 

4 ^ La—^Vredenburg v. Behan, 33 La 
'f Anil- ^2^7, 634. 

5k Bouvier I. 1 .D, 

Sistdxieal note 

It was a province of Mexico until 
1836 , when the inhabitants estab¬ 
lished a separate republic. In March 
1845, the congress of the United 
States, by a ioint resolution, submit¬ 
ted to the new republic a proposi¬ 
tion providing for the erection of the 
territory of Texas into a new state, 
and for its annexation under the 
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phmBm whicb are set out in the note.* 

TEXT. The letter press, as distinguished from il¬ 
lustrations and the margins;^ the main body of 
matter on a printed or written page, as distin¬ 
guished from notes, etc.* 

TEXTBOOK. A book or manual used in teaching; 
a book for students, containing the principles of 
a science of any branch of learning;^ a book used 
by students as a standard work for a particular 
branch of study;^® a book to be used as a standard 
book for a particular branch of study for the use 
of siudents.^^ While the term ^‘textbook^^ natural¬ 
ly indicates a treatise in a particular field of knowl¬ 
edge,^* it is broad enough to include supplementary 
and reference books,writing or copy books, and 
dictionaries,^® and it has been held comprehensive 
enot^h to include globes, maps, charts, pens, ink, 
paper, etc., and all other apparatus and appliances 
which are proper to be used in the schools in in¬ 
structing the youth.^® 


Textbooks are treated in Schools and School Dis¬ 
tricts §§ 487-492. 

TEXTILE. As a noun, a fabric which is or may he 
woven; a fabric made by weaving;^^ a woven 
fabric, or a material suitable for weaving; textile 
material.^* 

As an adjective, of or pertaining to weaving oi 
woven fabrics; such as may be w^oven; manufac¬ 
tured by weaving; as, wool is a textile fabric; 
cloth is a textile fabric.^^ 

TEXTURE. Relating to the structure of woven 
fabric.*^ 

TBLAJiWEfl. A German word meaning literally 
“valley-way,and defined generally as meaning the 
deepest part of a valley, or a line along it, especial¬ 
ly when it slopes in one direction.** 

More particularly, the term ‘Thalweg^' has refer¬ 
ence to navigable channels as interstate and inter¬ 
national boundaries,** and in this sense means the 
middle of the channel;*^ the middle of the navi- 


name of the state of Texas. This 
proposition was accepted by the ex¬ 
isting* government of Texas on June 
23, X845, and was ratified by the 

people in convention on the $th of 
July. On the 29th of December fol- 
lowingr, by a joint resolution of con¬ 
gress, the new state was formally 
admitted into the Union.—^Bouvler 
DD. 

6. Phrases 

Ci> **Texas fever'* see the defini¬ 
tion Fever 86 C.J.S. p 735. 

f2) «Texas money** as a term held 
not to mean gold or silver see 68 
CJ.S. p 851 note 33. 

<3) Other phrases employing the 
term and of which more recent adju¬ 
dications have not been found see 62 
C.J. P 831 note 8-p 832 note 12. 

7. Wis.—Berry v. Merchants' Life & 
Casualty Co, 196 N.W. 335, 336, 181 
Wis. 487. 

8. Wla—Berry v. Merchants* Life 
& Casualty Co., supra. 

62 C.J. p 832 note 16. 

9 . III.—People V. Aurora Board of 
Bducation, 51 N.E. iSS, 686, 175 
in. 9. 

Phraaea employing the term and of 
which more recent adjudications 
have not been found see 62 C.J. p 
882 notes 26-^28. 

10L tr.S.—^Funik: & Wagnalls Co. v. 
American Boolk Co., D.C.N.Y., 16 
WM 187, 146. 

11. m.—^People V, Aurora Board of 
Education, 51 N.E. 633, 636, 176 III. 
9 , 

12. U.S.—Funfe & Wagnalls Co. V., 


American Book Co., D.C.N.T., 16 
P.2d 137. 140. 

13. Pa.—School Dist. of Borough of 
Perndale, Cambria County, v. 
School Dist. of Conemaugh Tp., 
Somerset County, 191 A, 611, 612, 
326 Pa. 141. 

“Teortboolcs’^ are not restricted to 

books studied by pupils in the 
schoolroom, but include as well books 
which must be studied in order to 
complete textbook work.—School 
Dist. of Borough of Ferndale, Cam¬ 
bria County, V. School Dist, of Cone¬ 
maugh Tp., Somerset County, supra. 
It caamot be limited to books for¬ 
mally classified by the author as ex¬ 
pounding one of the subjects of in¬ 
struction.—^Funk & Wagnalls Co. v. 
American Book Co., D.C.N.Y., 16 F.2d 
137, 140—62 C.J. p 832 note 22. 

14. Ill.—People V. Aurora Board of 
Education, 61 N.E. 633, 636, 175 Ill. 
9. 

62 C.J. p 832 note 23. 

15. TJ.S.—^Funk & Wagnalls Co v. 
American Book Co., D.C.N.Y., 16 
F.2d 137, 140. 

62 C.J. p 882 note 24. 

16. Nob.—Afitholder v. State, 70 N. 
W. 544, 545, 61 Neb. 91. 

62 C.J. p 832 note 25. 

17. Iowa.—Wood V. Allen, 82 N.W. 
451, 462, 111 Iowa 97. 

Phrases 

(1) "Synthetic textiles** as subject 
to tariff see Customs l>utieS 5 43. 

(2) "Textile fabrics*' defined see ^5 
C.J.S. p 380 note 48r compared with 
"dry goods*’ see 28 C.J.S. p 670 note 
12 . 


18- Whitlock Cordage Co, v. U. S, 
13 Ct.Cust.App. 666, 658, 659. 

19- U.S.—Whitlock Cordage Co. v. 

U. S., supra, 

20. U.S.—Stratton v. Komada, C.C. 
Calif., 148 F. 125, 126. 

62 C.J. p 832 note 33. 

21. U.S.—^Anderson-TuIIy Co. v. Tin¬ 
gle, C.C.A.M 1 SS., 166 F.2d 224, 22K 
The word has been taken ovejr Into 

various languages, and thus in the 
treaty of Luneville, Feh. 9, 1801, 

IS found "le thalweg de I'Adige,** “le 
thalweg du Rhin," and it is similar¬ 
ly used in English treaties and de¬ 
cisions, and in the books of pub¬ 
licists of every tongue.—State of 
Louisiana v. Mississippi, 26 S.Ct, 
408, 421, 202 U.S. 1, 60 L.Ed. 913, 
There are statements by the com¬ 
mentators that the term "thalweg** 
is to be traced to the Congress of 
Rastadt In 1797 and the treaty of 
Luneville in 1801.—State of New 
Jersey v. State of Delaware, 64 S.Ct, 
407, 414, 291 U.S. 361, 78 L.Ed. 847. 

22. New Standard D. 

23. Wash.—Johnsson v. American 
Tugboat Co., 147 P. 1147, 1148, 86 
Wash, 212. 

See also International Law § 7 b. 

24. U.S.—State of Iowa v. State of 
Illinois, 13 BJ3L 239, 841, 147 U-S, 

87 Ltw^^d^ 65, 

HL—-Keokuk & Siam IIton Bridge Co, 

V, People^ 84 N.E. 482, 483, 145 
HI. 696. 

lOddle ohann^ 

U.S,—State of Iowa v. State of IIli- 
. nols, 18 act, 239, 242. 147 U,S. 1, 
87 L,Ed. 66, 
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gable channel the middle, deepest, or most navi¬ 
gable channel the deep channel of the river;^^ 
the channel of navigation.28 

In this connection it is also defined as meaning 
the thread of the stream ;29 the center thread 
the lowest part of the river bed in the direction of 
its the deepest part of the river the 

track taken by boats in their course down the 
stream, which is that of the strongest current 
the fairway midway downway.^^ 

THANKSGIVING HAY. See 25 CJ.S. p 1007 notes 
68, 60. 

THAT. As a conjnnction, the word "that^^ may be 
employed as the equivalent of “in order that,'^ “to 
the end that,”^*^ and in particular connections it has 
been construed as meaning “but ” “provided that,”38 


“if only,” “so long as,” and “provided.”39 

As a demonstrative pronoun, used in opposition 
to “this” in reference to different things before ex¬ 
pressed, “that” refers to the thing first mentioned 

As a relative pronoun, it is equivalent to who or 
which, either singular or pluraU^ 

“Those,” the plural of “that ig said to relate 
to the persons or things most remote or first men¬ 
tioned,^3 as contrasted with “these,” the plnral of 
“this,” which relates to the persons or things near¬ 
est or last mentioned, as stated in the definition 
This post. 

That is certain that may be rendered certain. A 
well-known maxim of the law.^*^ 

THE. A definite articlea definitive, or more 
particularly a definitive'*’^ demonstrative,^3 adjec- 


Msdn channel 

Xj s.—State of loouisiana v. Missis¬ 
sippi, 26 S.Ct. 408. 421, 202 XJ.S. 1, 
50 L-Ed. 913. 

25. U S.—State of Arkansas v. State 
of Tennessee, 38 S.Ct. 301, 303. 246 

U. S. 158, 62 n.Ed. 638, L.RA1918D 
258—State of Iowa v. State of Illi¬ 
nois, 13 S.Ct. 239, 242, 147 U.S. 1, 
37 L.Bd. 65. 

Ill,—^Keokuk & Hamilton Bridge Co. 

V. People, 34 N.E. 482, 483, 145 III. 
596. 

26. U.S.—State of Louisiana v. 
Mississippi. 26 S Ct. 408, 421, 202 
U.S. 1, 50 E.Ed. 913—Wliiteside v. 
Norton. C-C.A.Minn., 205 P. 6. 9, 
45 L..R.A.,N.S.. 112. 

27. U.S.—^Anderson-Tully Co. ^r. Tin¬ 
gle, C.C.A.M 1 SS., 166 F.2d 224, 228. 

28. U.S.—^Tingle v, Anderson-Tully 
Oo., I).C.Miss., 71 F.Supp. 995, 997. 

29. U.S.—Anderson-Tully Co. v. Tin- | 
gle, C.C.A.M1SS., 166 F.2d 224, 228— 
Tingle v. Anderson-Tully Co., E.C. 
Miss., 71 P.Supp. 995, 996. 

“Thread of stream" defined generally 
see 83 C.J.S. p 114 notes 29-35. 

Relatton 

The thalweg and the thread of the 
stream are related as cause and ef¬ 
fect; if the hed is hard, as rock, the 
thalweg will direct the thread of 
the stream; if the hed is sand and 
mud the thread of the current will 
control the thalweg, shifting it hy 
erosion as the current shifts. As 
boundaries the two signify the same 
thing, but the thalweg is more ac¬ 
curately ascertainable, and it can be, 
and in making charts is, accurately 
located by transverse soundings.— 
Anderson-Tully Co, v. Tingle. C.C.A. 
Miss., 166 F.2d 224, 228. 

30. U.S.—Tingle v. Anderson-Tully 
Co., D.O.Miss., 71 F.Supp. 996, 997. 

01- U.S.— Anderson-TUlly Co. v. Tin¬ 
gle^ C.CXA..Miss.» 166 F.2d 224, 228. 


32. U.S.—Tingle v. Anderson-Tully 
Co., D.CMiss, 71 F.Supp. 995, 997. 

33. U.S.—State of New Jersey v. 
State of Belaware, 54 S Ct. 407, 
413, 291 U.S. 361, 78 L.Ed. 847. 

34. U.S.—State of Louisiana v. Mis¬ 
sissippi, 26 S.Ct- 408, 421, 202 U S. 
1, 60 L.Ed 913. 

“Fairway" defined as water on which 
vessels of commerce habitually 
move see Collision § 2 a. 

35 . US —State of Louisiana v. Mis¬ 
sissippi, 26 S Ct. 408, 421, 202 U.S. 
1, 50 L.Ed. 913. 

36. U.S.—State of New Jersey v 
State of Uelaware, 64 S.Ct. 407, 
413, 291 U.S. 361, 78 L.Ed. 847. 

37 . va.—^FUckler v. Berry, 25 S.E. 
887, 889. 93 Va. 665. 67 Am.S.R. 
819. 

Phrases employing the term nhat" 
and of which more recent adjudica¬ 
tions have not been found see 62 
C.J. p 838 notes 44--50, p 834 notes 
61, 62, 64, 66. 

i 38- CaJ.—^In re Carothers^ Estate, 

I 119 P. 926, 928, 161 Cal. 688. 
i 62 C.J. p 833 note 42. 

39- Pa.—Cavanna v, Tri-State Co¬ 
operative Ass*n, 77 Pa.Super. 368, 
361. 

62 cur. p 833 note 43. 

40u Pa.—^Russell v. Kennedy, 66 Pa. 
248, 251. 

62 C.J. P 833 note 62. 

41 - Utah.—^Dunn v, Bryan. 299 P. 

253, 265, 77 Utah 604. 

62 C.J. p 834 note 63, 

42. Webster New IntB. 

Phrases employing the word 
“those^*^ and of which more recent 
adjudications have not been found 
see 62 C.J. P 834 notes 66-59. 

43 . Ill.—^Illinois Cent. R. Co. v. Bee- 
t be, 69 Ill-App. 363, 386. 

6 ^*) 


44. Ind.—Gilbert v. Lusk, App., 106 
N.E.2d 404, 410. 

See “Id certum est quod certum red- 
di potest" 42 C.J.S. p 373 note 41. 

45. Cal.—Craig v. Boyes, 11 P.2d 
673, 674, 123 Cal.App. 592. 

Tenn.—X>ooley v. Penland, 300 S.W. 

9, 11, 156 Tenn. 284. 

62 C.J. p 835 note 74. 

«The Real McCoy^ 

This celebrated phrase is in daily 
use among the American people and 
has come to signify quality. There 
is a historical dispute as to how it 
originated. One version is that the 
phrase originated when a drunk 
picked a quarrel with Kid McCoy, 
welterweight champion of the world, 
refusing to believe that he was the 
pri 2 e fighter. After discovering his 
mistake and picking himself off the 
floor, as part of the res gestae he ex¬ 
claimed “It’s the real McCoy.*' An- 
; other version attributes the phrase 
to Bill McCoy, notorious rum-runner 
in the early days of prohibition, who 
was so honest that he carried only 
the best liquor.—^McCoy V. McCoy, 
Ohio Com.Pl., 98 N.B,2d 435, 438. 

Other phrases €mplo 3 dng the word 
“the” and of which there have been 
no recent adjudications see €2 C.J. p 
836 note 82-p 837 note 24. 

46. Ga—^Hoffman v. Franklin Mo¬ 
tor Car Co., 122 S.E. ^896, 900, 37 
Ga.App. 229, 

—^Lowry v. City of Mankato, 
42 N.W.2d 553, 668, 231 Minn. 108. 

47- Iowa—Anundsen v. Standard 
Printing Co., ^ 105 N,W. 424, 426, 
129 Iowa 200. 

48- N.J.—^First-Mechanics Nat. Bank 
of Trenton v. Norris, 34 A. 2d 746, 
750, 134 N.J.Eq. 229. 

A demonstrativo word 
Qa.—Howell v. State, 138 S.E. 206, 
210, 164 Ga, 204. 
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tire, tised especially^* or chieSy^o before a noon 
to particularize,^^ individualize, specialize, or gen¬ 
eralize^ 2 its meaning, and having a force which thus 
distinguishes it from the indefinite distributive 
force of or “an”53 and from the abstract force 
of the unqualified noun.^^ 

It is generally used before nouns with a specify- 
ingSS or particularizing®* effect, and as opposed to 
the generalizing effect of the indefinite article ^^a” 
or ^an/^’^ 

The article also has various special uses,®^ 

and thus it is placed before a noun as denoting 
what is well known,®* and it is used before a gen¬ 
eric noun to indicate it as such.®<> 


The term may be employed to designate one par¬ 
ticular from a class or number, disassociating it 
from others of the same class,and it has been 
said that it determines what particular thing is 
meant, that is, what particular thing we are to as¬ 
sume to be meant,** and that it directs what par¬ 
ticular thing or things we are to take or assume as 
spoken of.** 

The word ^the^^ is not always used to mean but 
one,** and when used without exception or qualifica¬ 
tion,*® or when considered with the context,** it 
has been construed to mean ‘'any,”*^ ^^all,”** “all 
of the,”** and and in this connection it has 

been said that there seem to be no settled rules for 
its construction, much being, of necessity, left to 

• the context.’^^. 


49 . Qa.—^Howell v. State, suprsu 

€l«&eral mae 

Ga.—Hewell v. State, supra. 

50. N.J.—First-Mechanics Nat, Bank 
of Trenton y. Norris, 34 A.2d 746, 
750, 134 N.J.Eq. 229. 

Ck^imnoiily nsed before nouns 

which are specific or understood.— 
Hoffmazt v. Franklin Motor Car Co., 
122 S.m 896, 900, 32 Ga.App. 229. 237, 

62- Ga.—^Howeli r. State, 138 S,ll 
206, 210. 164 Ga. 204. 

To indicate identity with some¬ 
thing: preyiously mentioned.—^Palmer 
V, Klansas CSity, Mo.App«.y 248 S.W.2d 
667, 670. 

SSL Kjr.~,^r»t-Mechaiiics Nat. Bank 
of Trenton y. Norris, 34 A.2d 746, 
76% 234 N.JJgki. 229. 

53L Ga.—-Howell V. State, 138 S.B. 

206, 210, 164 Ga. 204. 

N.X—^Flrst-Mechanlcs Nat. Bank of 
Trenton r. Norris, 34 A.2d 746, 750, 
134 N.J.Eq, 229. 

**Wehst«ar illustrates this xnatter 

as follows: *Thus, ‘"the” man, points 
to a particular man, as dlstlngruished 
from ”a” man, and from the greneric 
‘"rnan’V”—^Howell v. State, 138 S.E. 
206, 210, 164 Ga. 204. 

54. Ga.—Howell y. State, 138 S.E. 

206, 21% 164 Ga. 204. 

N.J.—‘First-Meehanios Nat. Bank of 
Trenton v. Norris, 34 A.2d 746, 750, 
184 NJF.Ekl. 229. 


56. Minn.—Lowry y. City of Manka¬ 
to, 42 N.W.2d 653, 668, 231 Minn. 
108. 

62 C.J. p 835 note 76. 

56. Mlnn.^—Lowry v. City of Man¬ 
kato, 42 N.W.2d 653, 568, 231 Minn 
108. 

62 C.J. p 836 note 77. 

57. Ga.—Howell y. State, 138 S.E. 
206, 210, 164 Ga. 264. 

62 CXJ. p 835 note 78. 

As opposed to the ixideflnite or 
generalizing: force of “a” or “an.”— 
U. S. V. Hudson, DC.Ark., 65 F. 68, 
71—62 G.J. p 835 note 79, 

58. Ga.—^Howell v. State, 138 S.E. 
206, 210, 164 Ga. 204. 

59. Ga.—^Howell y. State, supra. 

[ So we speak of the kUssissippl to 
I denote that that river is well known. 
—^Howell V, State, supra. 
eo. Ga. —^Howell v. State, supra 
6L Mont.—^Wastl v. Montana Union 
R. Co., 61 P. 9, 16, 24 Mont. 159. 
62 C.J. p 834 note 70. 

Xt has a restrictiye operation and 
confines the subject to the particu¬ 
lar thing: or person previously men¬ 
tioned.—Power V. Menchinton, 6 
Newfound!. 262, 271. 

62, Mo.—State v. Campbell, 109 S. 
W. 706, 712, 210 Mo. 202, 14 Ann. 
Cas. 403, 

62 C.J. p 835 note 71. 

63. Mo,—State v. Campbell, supra. 
62 C.J, p 835 note 72. 


64. Cal.—Craig: t. Boyes, 11 P.2d 
673, 674, 123 Cal.App. 592. 

62 C J. p 835 note 81 [g]. 

“Take the well-worn and well- 
wearlngr ^inotatlon: *The man that 
hath not music in himself, is fit for 
treason, stratagrem, and spoils.* The 
meaning: of the article Is not ex¬ 
hausted, when one man is found with 
no music in himself. ‘The man.” 
means there, ‘any man.* ”—Craig v. 
Boyes, supra—62 C.J. p 835 note 81 
tsl. 

6S- Cal.—^Dynan v. Gallinatti, 19T 
P.2d 391, 392, 87 Cal.App.2d 553. 
66. Ga.—Stevens v. Duncan, 7 S.E. 

2d 745, 746, 189 Ga. 730. 

Tenn.—Dooley v. Penland, 300 S.W. 

9, 11, 166 Tenn. 284. 

67- Cal.—Dynan v. Gallinatti, 19T 
P.2d 391. 392, 87 Cal.App.2d 553. 
HI.—^Ijavin V. Board of Commission¬ 
ers of Cook County, 161 IlLApp. 
236, 244. 

62 C.J. p 835 note 81 [cj. 

68. Cal.—Dynan v. Gallinatti, 19T 
P.2d 391, 392, 87 Cal.App.2d 553. 

62 C.J. p 835 note 81 fa]. 

68. Tenn.—Dooley v. Penland, 300 
S.W. 9, 11, 156 Tenn. 284. 

62 aj. p 836 note 81 £bj. 

7(X Ga.—Stevens v. Duncan, 7 S.E. 
2d 746, 746, 189 Ga. 730. 

71. Cal.—Craiff y. Boyes, ll P.2a 
673, 674, 123 Cal App. 692. 

62 C.J. p 335 note 81. 
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THEATERS AND SHOWS 

This Title includes regulation of all public amusements, and rights and liabilities of the proprietors 
or managers and the persons attending. 

Hatters not in this Title, treated elsewhere in this work, see Deserii>tiTe-Woid Index 

Analysis 

L IN GENERAL, §§ 1-2 
n. REGULATION, §§ 3-16 
nL LICENSES AND TAXES, §§ 17-30 

nr. ADMISSION AND ACCOMMODATION; TICKETS, §§ 31-38 
V. INJURIES TO PERSONS ATTENDING, §§ 39-55 

VI. LOSS OP, OR INJURY TO, PROPERTY OF PERSONS ATTENDING, §§ 56-57 
Vn. OFFENSES INCIDENT TO CONDUCT OF EXHIBITIONS, §§ 58-59 

Sub-Analysis 

L IN GENERAL—p 659 

§ 1. Definitions and distinctions—p 659 
2. Nature and status in general—664 

n. REGULATION—p 665 

§ 3. Power to regulate—p 665 

4. Particular regulations—p 673 

5. -Attendance of firemen and policemen—p 674 

6. - Censorship—^p 675 

7. - Construction of buildings—p 679 

8. -Location of theater or building—^p 679 

9. - Obstructions in aisles, passageways, and exits—p 680 

10. - Permits for exhibition—^p 680 

11. - Qualification of picture machine operators—p 680 

12. - Registration of films—^p 681 

13. - Removal of hats—^p 681 

14. - Sale of tickets—p 681 

15. - Supervision by state fire marshal— p 682 

16. Penalties for violation of regulations—^p 682 

ni. LICENSES AND TAXES—p 682 

§ 17. In general—p 682 ! *' 
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, » ^ 1 ^ See also descriptive word index in tiie back of this Volume 
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L m GENERAL 


§ 1, Definitions and Distinctions 

a. Theater 

b. Theatrical; theatrical exhibition; the¬ 

atrical entertainment 

c. Show 

d. Carnival, circus, and menagerie 

e. Minstrelsy and opera 

f. “Motion picture” and related terms 

g. Other definitions and distinctions 

a. Theater 

In the common acceptation of the term, a theater 
is a house for the exhibition of dramatic performances, 
but in another sense the word “theater” has been held 
to refer to the amusement or exhibition afforded rather 
than to the building itself. 

The word “theater,” from the Greek, means liter¬ 
ally “a place for seeing.”^ In the common accepta¬ 
tion of the term, a theater is a house for the ex¬ 
hibition of dramatic performances a playhouse 
comprehending the stage, the pit, the boxes, gal¬ 
leries, and orchestra,3 although it has been held 
that the word does not necessarily import anything 
but the stage on which the actors play and the 
room in which the acting is done and seen> In 
another sense the word “theater” has been held to 
refer to the amusement or exhibition afforded rath¬ 
er than to the building itself.^ In this sense, a the¬ 
ater has been defined as a “show;”^ an “exhibi¬ 


tion a “spectacle.”^ However, in this sense 
it has been held not sufficiently comprehensive to 
include all shows,® and although the term has an 
extended significance and comprehends a variety 
of performances, yet it is conceived that all which 
it does legitimately comprehend partake more or 
less of the character of the drama. The term “the¬ 
ater” does not include restaurants or so-called 
“night clubs” where no admission is charged, but 
where free entertainment is furnished in connec¬ 
tion with the serving of food or other refresh¬ 
ments.^® The dramatic performances which are 
recognized as belonging to a theater are those 
adapted to the stage with the appropriate scenery 
for their representation.^^ 

A circiis, as contradistinguished from a theater, 
has no stage but a ring; and the performances are 
of a character that can take place in the circle in 
the absence of the stage and its appurtenances; 
hence the term “theater” does not include circus^^ 
unless so provided by statute.^^ 

b. Theatrical; Theatrical Exhibition; Theatric 
cal Entertainment 

“Theatrical” means of or pertaining to a theater or 
scenic or dramatic representations. 

“Theatrical” means of or pertaining to a theater 
or scenic or dramatic representations.^^ As a 


1. Ga-—^Asa G. Candler, Inc. v. Geor- 1 
gia Theater Co., 96 S.E. 226, 148 
Ga. 188, L.R.A.1918P 389. 

2. Tex.—Gould v. State, 146 S.W. 
172, 179, 66 Tex.Cr. 122, 65 Tex. 
662. 

62 C.J. p 841 note 4. 

Other defiuitiozLs 

(1) In general.—St. Louis Amuse¬ 
ment Co. V. St Louis County, 147 
S.W.2d 667, 669, 347 Mo. 456—62 C.J. 
p 841 note 4 [al. 

(2) A building especially adapted 
to dramatic, operatic, or spectacular 
representations; a playhouse—Ober 
V. National Cas. Co., 60 N.E.2d 90, 
91, 318 Ma.ss. 27—62 C.J. P 841 note 
4 [a] (3>. 

(3) “An edifice used for the pur¬ 
pose of dramatic, or operatic, or 
other representations, plays, or per- 
formsmces, for admission to which 
entrance money is r4c6ived.“ 
Ind.-^entral AihuTsement Co. v. Van 

Nostran, 162 N.E. 183, 184, 85 Ind. 
App. 47'6. 

Massi—Ober v. ]^atlonal‘ Casualty 
Co., 60 N.E.2d' 90, 91, 318 Mass. 27. 

3. Fa.—Rb^land v. IOeber» 1 Pittsb. 

63, 71.. ^ ' ■ 

62 C.J. p 841 note 5* K a , 


4. Ga.—^Lee v. State, 56 Ga. 477, 478. 

5. Mont.—State v. Penny, 111 P. 
727, 729, 42 Mont. 118, 31 L.R.A., 
N.S., 1155. 

62 C.J. P 841 note 7. 

6. Alaska.—United States v. Nuzum, 
5 Alaska 198. 

7. Alaska.—United States v. Nuzum, 
supra. 

8. Alaska.—United States v. Nuzum, 
supra, 

9. Mont.—State v. Penny, 111 P. 
727, 729, 42 Mont. 118, 31 L.R.A., 
N.S., 1155. 

10. Ala,—Jacko v. State, 22 Ala, 73, 

74. 

11. Ala,—Jacko v. State, supra. 
Mass.—Ober v. National Cas. Co., 60 

N.E.2d 90, 91, 318 Mass. 27. 

62 C.J. p 841 note 4 [c]. 

12. Ala.—Jacko v. State, 22 Ala, 73, 

75. 

62 C.J. p 841 note 13. 

13. Pel.—State v. Morris, 76 A. 479v 
' ' 24 Del. 330. 

14. Del.—State v. Morris, 76 A, 479, 
48(^, 24 DeL 330. 

62 C.J. b 842 note 28, p 888 notes 
7-12. 


Other definitions 

Tex.—Zuccaro v. State, 197 S.W. 982, 
985, 82 Tex.Cp. 1, L.R.A,1918B 364. 
62 C.J. p 888 notes 6, 6, 13, 14* 

Flurases construed or defined 

(1) “Theatrical and dramatic per¬ 
formance.”—Standen v- State, 27 
Ohio App. 459, 461. 

(2) “Theatrical employment agen¬ 
cy.”—Pawlowski v. Woodruff, 203 N. 
Y.S. 819, 820, 122 Misc. 695—62 C.J. 
p 888 note 16. 

(3) “Theatrical entertainments.”'—^ 
Consolidated Enterprises v. State, 
263 S.W. 74, 150 Tonn. 14&, 151—62 
C.J. p 889 note 17, 

(4) “Theatrical or dramatic per¬ 
formance.”—Standen v. State, 27 
Ohio App. 469» 460—62 C.J. P 889i 
note 19, 

(5) “^heatricsl or motion picture 
entertainment.”—Consolidated En¬ 
terprises V. State,, 263, S*W. 74, ISO* 
Tenn. 148, 160. 

(6) ‘‘TheatricaJh performance.”—^ 
State V. Morris, 76 A. 479, 24 Del. 
330, 333—62 C.J. I> 889, note 21. 

(7) “Theatrical performance 

. . . panorama, etc.”—Boer War- 

Spectacle y. Commonwealth, 60 S.EL- 
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noun, in the plural, the word means all that per¬ 
tains to dramatic performances,^^ also a dramatic 
performance.^® 

A ^‘theatrical exhibition’’ must be such as per¬ 
tains to a theater or to the drama for the repre¬ 
sentation of which the theater is designed.A 
moving picture exhibition may come within the 
meaning of such a definition.^® On the other hand, 
it has been held that a moving picture show is not 
a theatrical entertainment.^® 

Theatrical season. According to a well-settled 
custom and usage in the theatrical profession, a pe¬ 
riod consisting of at least thirty weeks.-® 

c. Show 

The word **show” as a noun means a sight or spec¬ 
tacle; an exhibition; a pageant; a play. 

The word “show” as a noun means a sight or 
spectacle; an exhibition; a pageant; a play.®^ 
The word “show” may include a theatrical perform¬ 
ance®^ or motion picture exhibition;®® but it has 
been held that maintenance of a track for horse 
racing and keeping it open to the public for pay 
does not constitute conducting a show for pay,®^ 
and that the furnishing by a city of Shetland ponies 
for children in its parks is not a show within a 
charter provision prohibiting the giving of shows 
in parks, a show being commonly understood to be 
something one views, or at which one looks, and 
at ^e same tin^ bears.®® 


Public shozv. A show held out and given to the 
public;®® a show which may be shared or partici¬ 
pated in, or enjoyed by, the people at large.®^ 

d. Carnival, Circus, and Menagerie 

A carnival Is an amusement enterprise consisting of 
side shows, vaudeville, games of chance, merry-go- 
rounds, etc. A circus is a circular inclosure, with a 
ring, for the exhibition of games and shows, inctucHng 
feats of horsemanship. 

A “carnival” in one sense is an amusement en¬ 
terprise consisting of side shows, vaudeville, games 
of chance, merry-go-rounds, etc.; also an associa¬ 
tion for conducting such an enterprise.®® 

Circus. A “circus” has been defined as a cir¬ 
cular inclosure,®® with a ring,®*> for the exhibition 
of games and shows,including feats of horseman¬ 
ship.®® Under a statute providing that every build¬ 
ing, tent, space, or area where feats of horseman¬ 
ship or acrobatic sports or theatrical performances 
arc exhibited shall be deemed a circus, a building 
wherein motion pictures are exhibited may be held 
to be a circus.®® 

Menagerie. A collection of wild animals kept for 
exhibition.®^ 

e. Minstrelsy and Opera 

Minstrelsy is the art or occupation of minstrels 
singing and playing In the manner of a minstrel, lyrical 
song and music. Opera Is a musical drama, consisting 
of airs, choruses, recitations, etc., enriched with mag- 


85, 107 Va. S53. 654—62 OJ. p 880 
note 22, 

15. Tex.—Zucmrro v. Stat^ 107 S.W. 
082, 82 Tex.Cr. 1, 8, l.^R.A.i016B 
S64. 

16. Tex.—^Zucanro v. State, supra. 

17. Pa.—In re Theatrical Exhibi¬ 
tions, 14 PaCo. 657. 

62 C.J. p 842 note 29, p 889 note 18. 

18- Bel.—State v. Morris, 76 A, 479, 
24 Del. 330. 

19- Pa,^Commonwealth v. Beatty, 
20 Pa..I^ist. Oo. 986. 

29. K.T.—^McIntosh v. Miner, 63 
App.Biv. 240, 243, 65 N.Y.S. 735. 

21. N.T.—People v. Hemleb, 111 N. 
T.S. 600, 127 App.Bir, 356, 860. 

O.J. p 841 note 16. 

22. Mont.—State v. Penny, 111 P. 
727, 720, 42 Mont. 118, 31 L..R.A. 

’ K.S. 1156. 

23. N.T.—Gale v. Bingham, 110 N. 

T.S. 12, 13—^Bconomopoulos v- 

Bingham, 100 iST.Y.S. 728, 729. 

CSontra 

Keith & Proctor Amusement Co. v. 
Bingham. 108 H.YJS. 206, 207, rer 
versed oh other grounds 110 K.Y.S. 
210, 126 App-DIV. 701. 


ICottoa picture eat3ii1d.tiO]i not includ¬ 
ed 

The term “shows,** as used in 
statute which prohibits certain 
sports and other exercises and shows 
on the Sabbath Bay, refers to out 
of door amusements, and a moving 
picture exhibition, designed to il¬ 
lustrate moral subjects, for the en¬ 
tertainment of the public, when con¬ 
ducted in an orderly manner within 
a building, is not within the statute. 
—State V. Chamberlain, 127 N.W. 
444, 445, 112 Minn. 52, 30 L.R.A.,N.a, 
335, 21 Ann.Cas. 679. 

24. U.S.—U. S. V. Buffalo Park, C.C. 

K.Y., 24 P.Cas.No.l4,e81, 16 

Blatchf. ISO. 

25. Mo.—Bongwell v. Kansas City, 
203 aw. 657, 199 Mo-App. 480. 

26. N.Y.—People V. Poole, 89 N.Y.K 
773, 44 Misa 118, 120. 

27. N.Y.—People v. Hamleh, 111 N. 
Y.S. 690, 694, 127 App.Biv. 356. 

28. Ky.—Bone Star Shows v. Com¬ 
missioner of Sinking Pund of City 
of Louisville, 171 S.W.2d 28, SO, 
31, 294 Ky. 114. 

N.M.—Veterans' Eoreign Wars, I^ed- 
better-McReynolds Post No. 3015 
V. Mm, 188 P.2d 334, 335, 61 N3C. 
478. 


29. Pa.—^Rowland v, Kleber, 1 

Pittsb. 68, 71. 

30. Ala.—Jacko v. State, 22 Ala, 73, 
74, 

31. Pa.—Commonwealth v. Reifsny- 
der, 3 Pa.Bist.&Co. 193, 194, 14 
Pa.Co. 353. 

62 C.J. p 842 note 22. 

Other de^cdtlou 

“Circus*’ is a large inclosure with 
one end rounded for races, a show 
in which feats of horsemanship, 
tumbling, strength, etc., are exhibit¬ 
ed.—^People V. Keller, 161 N.Y.S, 132, 
137. 96 Missc. 92. 

32. Pa.—Rowland v. Kleber, 1 
Pittsb. 68, 71. 

62 C.J. p 842 note 23. 

33. BeL—State v. Morris, 76 A* 479, 
24 BeL 330. 

34^ Ne^ Standaird B, 

SeM. myt a “menagerie^ 

,An^ exhibition known as **The 101 
Rah<ii’’ which a reproduction of 
ranch lilfei as, theretofore existing 
and popularly known throughout the 
Western States was not a “menag¬ 
erie “-^National Exhibition Co. ,v. 
City of St. BouH MOvApp.. 136 S,W. 
2d 396^ S&Ol ' > . I * 
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nificent scenery, machinery, and other decoratfona, and 
representing some passionate action. 

Minstrelsy is the art or occupation of minstrels 
singing and playing in the manner of a minstrel, 
lyrical song and music.35 The term has acquired 
a much broader meaning than formerly, 36 and in¬ 
cludes concerts given on a stage.37 

The term ''opera” has been defined as a musical 
drama, consisting of airs, choruses, recitations, 
etc., enriched with magnificent scenery, machinery, 
and other decorations, and representing some pas¬ 
sionate action a composition of a dramatic kind, 
but set to music and sung, accompanied with musi¬ 
cal instruments, and enriched with appropriate cos¬ 
tumes, scenery, etc.39 

An opera company'" is a company of persons who 
sing compositions set to music, as distinguished 
from a company of actors who speak or recite 

drama or plays.^o 

An ''opera house"" properly speaking, is the build¬ 
ing in which a musical drama is represented;^^ 
a house in which operas are represented.^^ 

f. “Motion Picture” and Related Terms 

A ''motion picture'' is a series of pictures, usually 
photographs taken with a special machine, presented 
to the eye In very rapid succession, and producing, be¬ 
cause of the persistence of vision, the optical effect of 
a continuous picture In which the objects move. Vari¬ 
ous terms used In motion picture parlance have been 
judicially defined. 

A "motion picture” or "moving picture” is a series 
of pictures, usually photographs taken with a spe¬ 
cial machine, presented to the eye in very rapid 
succession, with some or all of the objects in the 


picture represented in successive positions slightly 
changed, and producing, because of the persistence 
of vision, the optical effect of a continuous picture 
in which the objects move.^3 A "moving pic¬ 
ture exhibition” is a device to enable the patrons of 
licensed places to see images captured on 
A "moving picture show” is a public exhibition of 
moving pictures primarily to amuse and entertain, 
sometimes incidentally carrying with it instruc¬ 
tive features;^® a place where motion pictures are 
exhibited for the purpose of amusement and en¬ 
tertainment."*® 

"Blanket deal*" as used in the motion picture in¬ 
dustry, is a term synonymous with "master agree- 

ment.”*7 

Blind selling. A practice whereby a distributor 
licenses a feature before the exhibitor is afforded 
an opportunity to view it.^® 

Block hooking. The practice of licensing, or of¬ 
fering for license, one feature, or group of fea¬ 
tures, on condition that the exhibitor shall also 
license another feature or group of features re¬ 
leased by the distributor during a given period."*^ 

"Buying*" or "selling*" of a picture in the motion 
picture industry means the licensing of a theater 
to show the picture for a certain number of days 
for a certain price.®^ 

"Clearance."" A term used in motion picture ex¬ 
hibition contracts to denote the interval of time 
between conclusion of the exhibition of a picture in 
one theater and the commencement of exhibition at 
another theater.®^ 


35. Century J>. 

as. N.Y.—^New Torlc v. Eden Mus6e 
American Co,, 8 N.E. 40, 102 N.T. 
593, 695, 

37. N.Y.—^New York v. Eden Mus€e 
American Co., supra. 

62 C.J. p 842 no«te 27. 

-38. Mo.—St. LfOuis Amusement Co, 
V. St. Ltouis County, 147 S.W-2d 
667, 669, 347 Mo. 456. 

Pa.—Bell V. Malm, 15 A. 523, 121 Pa. 
225. 228, 6 Am.S.H. 786^ 1 L.R.A. 
364. 

39. Peu— Rowland v. Kleber, 1 
Pitteb: 681 71. 

46 C.J. p 111® nt>te 49^ 

-40. Pa. —HovnkhdL V. lOebet^ si^ral 
46 aj. p mo note 50. 

^41# Yesjc.j—Seymowr^ O^peraePlouiaef^ Co. 
V. Wooldridgre, C£V,Appi., 3T| S.W. 
234, 235.^ 5 

-42. Pa.—Rowland" faebW,' I 

PlttSb. SS; 71. ^ 

-46 C-J. p monote^sa. '* " ' ’ * ‘ 


43- Webster New Int.I>. | 

42 C.J. p 1411 note 46. 

44. Pa.—Stem v. Pennsylvania Liq¬ 
uor Control Board, 66 Pa.Pist. & 
Co. 201, 68 Dauph.Co. 251. 
'^aiLoram” macSiliie as prodndn^ 
moving' picture exhibition 
Pa.—^Harrisburg’ Soundies v. Gelder, 
Com.Pl., 53 Dauph.Co. 437. 

45^ Idaho.—State v. Morris, 28 Ida¬ 
ho 599, 605. 155 Pa. 296, L.R,A. 
1916D 573. 

42 C.J. p 1411 note 46 Ea}, 

46; Idaho.—State V. Morris, supra. 
47. XJ.S*—^U. S. V. Paramount, Pic¬ 
tures. N.Y.. 68 S.Ct, 915, 921, 928» 
929. 334 D.S. 131, 92 LuEd. 1260., 

4 ^ y. Paramount Pic¬ 

tures; supra. 

49. XJ.S.—^U. S, V. Paramount Plo- 
tur^es, supra. 

50. XJ.S.—Deow's Inc. v. Lleberman, 
D.C.Mase-, 78 P.Supp. 201,. 203. 

: fell;' XJ.S^—Chain"’" XPheatres v. 

9^, 953, 334 


U.S. 110, 92 L.Ed. 1245—XJ. S. v. 
Paramount Pictures, N.Y., 68 S.Ct. 
915, 923, 334 XJ.S. 131, 92 KM. 
1260—St. Lrouis Amusement Oo. v. 
Paramount Film Distributing 
Corp, C.C«<AM©., lea P.2d 938, 989, 
certiorari denied 69 BCh 83^ 335 
U.S, 854, 93 KEd. 402—Bigelow v. 
RKO Radio Pictures, C.C.A-Ill., 160 
F.2d 877, 880, reversed on other 
grounds 66 S.Ct. 574, 327 U.S. 251, 
90 KEd. 652, rehearing denied 66 
S.Ot 815, 327 U.S. 817, 90 KEd. 

I 1040—^Bigelow V. REO* Radio Pic¬ 

tures, D.aUL, 78 P.Supp. 250, 254, 
255, affirmed, C.A., 170 F.2d 783— 
f U. S. V. ' Paramount Pictures, D.C. 

- N.Y., 66 P.Supp. 323, 333, 341, af- 

flSrmed In part and reversed In part 
^ tNn other grounds 68 S.Ct. 916, 334 
' U.S. 131, 92 KEd. 1260—Waxmann 
* V. Columbia Pictures Corp., D.C. 
Pa., 4© P.Supp, 108, 111, affirmed 
125 P.2d 1013. 

SimRaxly expressed 

“Clearance*' symbolizes the agree- 
1 ment of the owner or producer of a 
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Exchange district. An area in which an office 
is maintained by a distributor for the purpose of 
soliciting license agreements for the exhibition of 
its pictures in theaters situated throughout the ter¬ 
ritory served by the exchange and for the physical 
distribution of such films throughout this terri- 

tory.S2 

Feature. Any motion picture, regardless of topic, 
the length of film of which is in excess of four 
thousand feet.®® 

Flat rental or percentage picture, A motion pic¬ 
ture is known as a *‘flat rentab' picture if the dis¬ 
tributing agreement specifies a designated flat 
sum.s^ A motion picture is known as a “percent¬ 
age” or “participating” picture if the distributing 
agreement calls for the payment of a percentage 
of the gross receipts.^5 

Fonnula deal, A licensing agreement with a 
circuit of theaters in which the license fee of a giv¬ 
en feature is measured for the theaters covered by 
the agreement by a specified percentage of the fea¬ 
ture’s national gross.^^ 

Franchise. In motion picture parlance, a licens¬ 
ing agreement, or a series of licensing agreements, 
entered into as part of the same transaction, in effect 
for more than one motion picture season and cov- 
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ering the exhibition of features released by one 
distributor during the entire period of the agree¬ 
ment. 

Independent. A producer, distributor, or exhibi¬ 
tor, as the context requires.^^ 

Master agreement. In theater parlance, a licens¬ 
ing agreement, also known as a “blanket deal,” 
covering the exhibition of films in a number of 
theaters, usually comprising a circuit.59 

Movcover. The privilege given a licensee to 
move a picture from one theater to another a 
continuation of the run at the licensee’s first thea- 
ter.^0 

The '"playing"' or ""shozving"' of a motion picture 
means the exhibition of the picture in a theater.®^ 

Road show. As used in the motion picture busi¬ 
ness, a public exhibition of a motion picture in a 
limited number of theaters, in advance of its gen¬ 
eral release, at admission prices higher than those 
customarily charged in first-run theaters in the 
areas where they are located.^^ 

Runs. “Runs” of a moving picture are succes¬ 
sive exhibitions of a feature in a given area.^^ 
The first run is the first exhibition in the area, the 
second run is the next subsequent, and so on.^^ 

Pictures, D.C.N.T., 66 P.Supp. 323, 
333. 

Order of ezlii'bitioii 

Word “run’" within contract for 
exhibition of motion pictures means 
the order of exhibition as first run, 
second run, and third run.—^Wax- 
mann v. Columbia Pictures Corpo¬ 
ration, D.C.Pa., 40 P.Supp. 108, 111. 
Common ownership or manasrement 
Term "runs'' includes successive 
exhibitions in different theaters even 
though such theaters may be under 
a common ownership or manage¬ 
ment,—^U. S. V. Paramount Pictures, 
K.Y., 68 S.Ct. 916, 923, 334 U.S. 131, 
92 L.Ed. 1260—^Bordonaro Bros. 
Theatres v. Paramount Pictures, C.A. 
K.Y., 176 F.2d 594, 596—Fifth & 

Walnut, Ina v. Loew's Inc., C.A. 
K.Y., 176 F.2d 687. 689—Panchon 
Marco v. Paramount Pictures, D.C. 
Cal., 100 P.Supp. 84, 89. 

64- XJ.S.— V. S. V. Paramount Pic¬ 
tures, N.Y., 68 S.Ct, 915, 923, 334 
XJ.S. 131, 92 L.Ed. 1260—^Bordonaro 
Bros. Theatres v. Paramount Pic¬ 
tures, C.A.N.Y., 176 *P.2d 694, 696 
—^Pifth & Walnut, Inc. v. Eroew's 
Inc., C.A.3Sr.Y., 176 P.2d 687, 689— 
Panchon & Marco v. Paramount 
Pictures!, D.C.Cal., 100 P.Supp. 84, 
89—^U. S. V. Paramount Pictures, 
D.C.N.Y., 6)6 P.Supp. 323, 333. 
"Subseotueat rtuis'^ 

Showings of motion pictures after 


motion picture that he will not lease 
the picture for a subsequent run in 
the same district until the expira¬ 
tion of a substantial period of time 
after the picture has completed its 
first run.—William Goldman Thea¬ 
tres V. Lioew's Ina, O.CA.,Pa., 160 
P.2d 738. 741. 

52. U.S.— JJ. S. V. Paramount Pic¬ 
tures, D.aN.Y., 66 P.Supp. 323, 
333. 

53 . U.S.—XT. S. V. Paramount Pic¬ 
tures, N.Y, 68 S.Ct. 915, 925, 334 U. 
S. 131, 92 Lr.Bd. 1260. 

54- XT S.—Loew's Inc. v. Ldeberman, 
B.C-Mass., 78 P.Supp. 201, 203. 

55. XJ.S.— LfOew's Inc. v. Bieberman, 
supra- 

56. XJ.S.—^U. S, V. Paramount Pic¬ 
tures, D.C.N.Y., 70 PSupp. 63, 55, 
amrmed in part and reversed in 
part on other grounds 68 S.Ct. 915, 
334 U.S. 131, 92 L..Ed. 1260. 

Similar definStloiL 

A "formula deal" is an agreement 
between motion picture distributors 
and independent or a^liated circuits 
to exhibit a feature in all theaters 
at specified percentage of a national 
gross receipts realized from such 
feature by all theaters in the United 
States.—^U. S. v. Paramount Pic¬ 
tures, B.ahT.Y., 66 P.Supp. 323, 333. 

67. U.S.—XJ. S. V. Paramount Pic¬ 
ture^ N.Y., 68 S.Ct. 916, 921, 334 


U.S. 131, 92 LEd. 1260—U. S. v. 
Paramount Pictures, D.C.N.Y., 66 
P.Supp 323, 333. 

58. U S.— V. S. V. Paramount Pic¬ 
tures, N.Y, 68 set. 915, 922, 334 
U.S. 131, 92 LEd. 1260—^U. S. v. 
Paramount Pictures, U.C.N.Y., 66 
P.Supp. 323, 333. 

58. US —^U. S. V. Paramount Pic¬ 
tures. N.Y., 68 S.Ct 916, 921, 334 
US. 131, 92 L,Ed. 1260—U. S. v. 
Paramount Pictures, B.C.N.Y,, 66 
P.Supp. 323, 333. 

60. U.S.—^U. S. V. Paramount Pic¬ 
tures, N.Y., 68 S.Ct. 915, 930, 334 
U.S. 131, 92 L.Bd. 1260—Fifth & 
Walnut, Inc, v. Uoew's Inc., C.A, 
N.Y., 176 P.2d 587, 589. 

61. U.S.—^Loew's Inc. v. Lieberman, 
D.C Mass.. 78 P.Supp. 201, 203. 

62- U.S.—^U. S. V. Paramount Pic¬ 
tures, N.Y., 68 act 916, 930, 334 
U.S. 131, 92 LEd. 1260—U, S. v. 
Paramount Pictures, D.C.N.Y., 66 
P.Supp. 323, 333. 

63. U.S.—^U. S. V. Paramount Pic¬ 
tures. N.Y., 68 act 915, 923, 334 
U.S. 131, 92 L.Ed. 1260—Bordona- 
ro Bros, Theatres v. Paramount 
Pictures, C.A.N.Y., 176 P.2d 694, 
696—^Pifth & Walnut, Inc., v. 
Loew’s Inc., C.A.N.Y., 176 P.2d 687, 
589^—Pan chon & Marco v. Para¬ 
mount Pictures, D.C.Cal., 100 P. 
Supp. 84, 89—U. S. V. Paramount 

,662 
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Motion picture season, A ''motion picture sea¬ 
son” is a one-year period beginning about Septem¬ 
ber 1 of each year.®^ 

^'Season's product'* In the motion picture indus¬ 
try, "season’s product” means the pictures released 
by a distributor for exhibition during the period 
from September 1 through August 31 of the follow¬ 
ing year.®^ 

"'Talkies" are but a species of the genus motion 
pictures.®*^ 

Theater supplies. As understood in the film busi¬ 
ness, the term includes those minor incidentals 
which are kept by a film exchange for accommoda¬ 
tion of the trade, but necessary to conduct the busi¬ 
ness small matters, such as cement, lugs, and 
other parts which are broken occasionally in mov¬ 
ing picture machines and have to be quickly re¬ 
placed.®^ 

A "trade showing" is a private exhibition of a film 
prior to its release for public exhibition.'^® 

Underage and overage. The practice of using 
excess film rental earned in one circuit theater to 
fulfill a rental commitment defaulted by another.'^l 

g. Other Definitions and Distinctions 

Various terms relating to theaters and shows, such 
as “burlesque^^ and a “play,'' have been defined and 
distinguished by the courts. 

Various terms relating to theaters and shows, 
other than those discussed supra subdivisions a-f 
of this section, have been defined and distinguished 
by the courts.'^^ 


Burlesque. A plotless musical entertainment con¬ 
sisting of a series of unrelated episodes and dances, 
all with the purpose of depicting or suggesting 
sexual subjects or objects.*^^ The one outstanding 
characteristic of modem burlesque is the fact that 
it is completely sex-centered; it has some low 
comedy and occasionally some humor, but the prin¬ 
cipal subject of both is sexJ*^ 

Night club, A pseudo-social organization formed 
for the purpose of providing entertainment, food, 
and beverage for its patrons, usually after theater 
hours.'^® 

Play, A "play^^ is a composition in which char¬ 
acters are represented by dialogue and action;'^® 
a dramatic composition, drama, tragedy, comedy, or 
farce a dramatic composition for scenic repre¬ 
sentation by speaking or acting, as a tragedy, come¬ 
dy, farce, melodrama, or pantomime.'^® The term 
is now sometimes extended to include a moving pic¬ 
ture production.*^® 

"Played in stock" is a term having a technical 
meaning in the theatrical trade, referring to a play 
produced by some company other than the owner 
under a license, on a customary compensation of a 
certain percentage of the gross receipts.®® 

Revue. A kind of burlesque or musical comedy 
in which recent events, especially plays of the past 
year, are reviewed by imitations of their salient fea¬ 
tures and chief actors; also, loosely, a medley of 
songs, tableaux vivants, and chorus dances, with 
light skits.®^ 


the first run are called “subsequent 
runs."—^William Goldman Theatres 
v. Loewis, Inc., C.C A.Pa., 150 F.2d 
738, 741. 

€5. U.S.—^U. S. V. Paramount Pic¬ 
tures, DC.N.T., 66 P.Supp. 323, 
333. 

U.S.—^Lfoew's Inc. v. Lieberman, 
D.aMass., 78 P.Supp. 201, 203. 

«7, U.S.—^Lf. C. Pagre & Co. v. Pox 
Film Corporation, C.C.Al.2, 83 P 2d 
196^jerome v. Twentieth Century 
Fox-Film Corp., D.C.N.Y., 67 F. 

Supp. 736, 741, 

>08. Iowa.—^McCullough Realty Co. 

V, Laemmle Film Service^ 166 N. 

W. 33, 181 Iowa 604, 600. 

'G8. Iowa.—McCullough Realty Co, 
V. Liaeinmle Film Service, supra. 

70i., U.S.-^U. V. Paramount Pic¬ 
tures, n.C.lSr.'Y., 66 F.^upp, 323, 
333. ^ I 

*71. U.S.—U. S. V. Paramount Pic¬ 
tures, Isr.Y., 68 S.Ct. 015, 03#, 334 
U.S. 131, 02 L.E34^ t2604 


72. Panorama 

A picture which, representing 
scenes too extended to be seen at 
once, is exhibited a part at a time 
by being unrolled continuously be¬ 
fore the spectator.—Laurelle v. 
Bush, 110 P. 053, 055, 17 Cal.App. 
409 —46 C.J. p 1172 note 22. 
Pantomime 

A species of theatrical entertain¬ 
ment, in which the whole action is 
represented by gesticulation, without 
the use of words.—^Daly v. Palmer, 
C.C.N.Y., 6 F.Cas.lSro.3,652, 6 Blatchf. 
256, 264. 

73. NY.—^Bonserk Theatre Gorpora- 
ration v. Moss, 34 N.Y.S.2d 641, 
647. 

74. N.Y.—^Bonserk Theatre Corpo¬ 
ration V. Moss, supra. 

75- New (Standard I>. 

Night Club as commercial partner¬ 
ship see Clubs § 2. 

A night clnl) is engaged ^ hnsl- 
ness -of buying and selling i>ei*sQnal 

063 ' 


property consisting of food and 
drinks.—Claude Neon Federal Co. 
V. Four Hundred Club, 134 So, 445, 
450, 16 LaApp. 651. 

Held not a “night cltth” 

Restaurant, bar, and lounge or 
recreational place operated by ten¬ 
ant in administratioh building of 
airport was not a “night club.“— 
Meraux & Nunex v. Houck, 13 So.2d 
233, 239, 202 La 820. 

76. N.Y.—Juvenile Delinquents Soc. 
V. Diers, 10 Abb.Pr.,N.S., 216, 220. 

77. N.Y.—Juvenile Delinquents Soc. 
V. Diers, supra 

78. N.Y.—People v. Klaw, 106 N.Y. 
S. 341, 56 Misc. 72, 88. 

79. Miss.—Crawford v. Pascagoula 
86 So. 181, 123 Miss. 131, 138. 

48 C.J. p 1228 note 14. 

80. N.Y.—^Fitch V. Shubert Theatri¬ 
cal Co., 160 N.Y.S. 1066, 1068, 174 
App.Div. 229. 

81. N.C.—^Flake v, Greensboro News 
Co.. 195 S.B. 55, 61, 212 N.C. 780. 
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Roller coasHtr, A mechanical contrivance, op~ 
crated as an amusement device, which may be brief¬ 
ly described as a tram road with toboggan chutes, on 
and over which a small train of cars is propelled 
with considerable rapidity by the force of gravity', 
alternately down a steep incline and upward by 
its momentum to a peak and so successively down¬ 
ward and upward until it returns to its starting 
point.It is also sometimes called **scenic rail¬ 
way’* and ^‘scenic roller coaster railway.”®^ 

VaudezHU^. A light kind of dramatic enter¬ 
tainment,^^ interspersed with music and having 
humorous or satirical allusions to current topics of 
the day;S® a dramatic piece in which there are light 
or comic songs a short comic piece interspersed 
with species of light songs a theatrical enter¬ 
tainment consisting of a slight dramatic sketch or 
pantcrniime interspersed with songs or dances^^ 
or a scries of short sketches, songs, dances, and 
acrobatic feats having no dramatic connection 
a theatrical piece, usually a comedy the dialogue 
of which is intermingled with light and satirical 
songs sung in familiar airs.^^ In the trade, the term 
describes a species of entertainment composed of 
a number of isolated acts and attractions put to¬ 
gether so as to form a balanced show.^3. 


§ 2. Nature and Status in General 

Th« carrying on of a theater or other place of pub¬ 
lic amueement la a private business not governed by 
the rules relating to common carriers, or other corpora¬ 
tions affected with a public duty, so that the proprle- 
tors may control It and make such rules and regula¬ 
tions for its conduct as they may see fit. 

The carrying on of a theater or other place of 
public amusement is a private business,®^ which is 
not conducted under authority from the state,®® 
and its character as such is in no way changed 
from a private to a public business by the fact 
that a license is paid for the privilege of giving 
exhibitions.®^ In consequence, this business is not 
governed by the rules relating to common carriers, 
or other corporations affected with a public duty 
and, in the absence of statutory regulation to the 
contrary, the proprietors are not obliged, like com¬ 
mon carriers, to admit everyone who applies for a 
ticket and is willing to pay for it, as discussed in¬ 
fra § 31. Furthermore, the proprietors of these 
places may open or close them at will,®® or use the 
property for purposes other than that of entertain- 
ment,®7 and no one can make lawful complaint.®® 
In the absence of any statutory regulation of the 
matter, the proprietors may, like the proprietors 
of any other private business, control it and make 
such rules and regulations for its conduct as they 
may see fit.®® Nevertheless, it has very generally 


aat Oak—i^Btecervo v. O&rk, 272 

83. Cak—^PoBtecorvo v. Oaric, su- 
pra- 

TT.S.—Princess Amusement Co, 
T. ‘Wells, C.C.A.Tenn., 271 P. 226, 
220, certiorari denied 41 S.Ct. 623, 


256 U.S. 701, 66 

UBd. 1178. 


85. U.S.—^Princess 
V, Wells, supra. 

Amusem^t 

Co. 

88. U.S.—^Princess 
V. Wellfi^ supra. 

Amusement 

Co, 

87. U.S.—^Princess 
V. Welli^ supra. 

Amusement 

Co. 

88; U.S.'—^Princess 
V, Wells, supra. 

Amusement 

Co. 

89; U.SL—Prlnceks 
V. WWs; 

Amusement 

Co. 

90t U-S.—^Princess 
Y. WeUs^ supra. 


Oo. 


—‘Hart v. B. F. Ej^th Vaude- 
vme Bbcchangre, C.C.A.N.X., 12 ^.24 
^41, 342, 47 775, certiorari, 

deruei^ fiart v. B. P. Keith. Vaude¬ 
ville Elxcbange Orphetim Circuit; 
47 act. 97, 273 XJ.S. 703, 71 KEd. 
849, certiorari d^ied 47 aOt, 9^- 
273 tJ.a 704, 71 U.mL 840. . 


92. Ind.—^Bailey v. Washing-ton 

Theatre Co., 34 N.B,2d 17, 218 Ind. 
513. 

N.y.—Daniels v. Firm Amusement 
Corp., 285 N.T.S. 557, 158 Misc. 
251. 

Tex.—Jordan v. Concho Theatres, 
Civ.App. 160 S.W.2d 275. 

I Utah.—^De Da Ysla v. Pufolix Thea- 

! tres Coriwratloii, 28 P.Ed 818, 82 

I Utah 598. 

I 62 C.J. p 842 note 32. 

93. • N.Y.—Woollcott V. Shubert, 111 

N.M. 820, 217 N.T. 212, DikA. 

1916E 248, Ann.Cas.l»l6B 726. 

62 O.J. p 842 note 33. 

94. N.Y,—^Madden v. Queens County 
Jockey Club, 58 N.Y.S.2d 272, 269 
App.Div. 644, aflirmed 72 N.3gl2d 
697, 296 N.Y. 249, 1 A.I^R.2d 1160, 
certiorari denied 68 S.Ct. 63, 332 
U.S. 761, 92 D.Ed. 346—^Purcell v. 
Daly, 19 Abb.N.Caa. 301. 

96. Mass.—^Brennan v. Ocean View 
AmBsemant CSo., 194 N.El 911, 289 
Mass. 687. 

17. Y.—^Madden v. Queens County 
Jockey Club, 68 ^.Y'.S.2d 272, 269 
Ai^p-Dlv. 644, alarmed 72 17.ll.2d 
697, 296 N.Y. 249, 1 AD.R.'^ 1169, 
ceartioEari xSb^iiEeds 68 SXIt;„^3^ 332 
TJ.Sv 761, 92 D-Ed. 3"^6—^B^thlela v« 


Firm Amusement Corp., 285 N.Y. 
S. 567, 168 Misc. 251. 

Tex.—Jordan v. Concho Theatres,. 

Civ.App., 160 S.W.2d 275. 

Utah.—>De Da Ysla v. Publix Thea^- 
tres Corporation, 26 P.2d 818, 82 
Utah 598. 

62 C.J. p 842 note 35. 

96. N.T.—Colllster v. Hayman, 76 
N.B. 20, 183 N.Y. 250, 111 Am.S.R. 
740, 1 D.R.A.,N.S., 1188, 5 Ann.Cas. 
344. 

62 C.J. F 843 note 37. 

97. N.T.—^Purcell v. Daly, 19 Abb- 
N.Cas. 301. 

98. N.T.—Coillister v. Hstyman, 76^ 
K.IL 20, 183 N.T. 250, 111 Am.S.R. 
740, 1 D.IkA.JSF.a, 1188, 5 Ann.Cas. 
344. 

99. N.T.—Christie v. 46th St, Thea^ 
tre Corp., 39 N.T.S.2d 454, 265 App. 
Div. 255, aJglrmbd 64 N.BL2d 206, 
292 N.T, 520,^ dertiorari denied 
46th ‘St. Theaftpe Corp. v, Christ. 
tie. 05 S-Ck 35, 323 U.S. 710, 89 iL 
Ed. 671—^Daniels v. Firm Amuse¬ 
ment Corp., 285 N.T.S. 657, 159 
Misc. 251. 

Utah.—^De Da Tsla v. PubliX 

tres; CSorptoration, 20 P.2d 818, 82: 
Uteh 598. 

62 O.J. p 843 BOte 40^ 



86 C.J.S. THEATERS & SHOWS §§2-3 

been declared that the business o£ conducting the- i is affected with a public interest,^ which justifies 
aters or other public amusements, although private, | legislative regulation and interference*^ 

n. EEGULATION 


§ 3. Power to Regulate 

a. In general 

b. Extent and limits 

a. In General 

within limitations Imposed by the state and federal 
constitutions, legislatures may regulate theaters and 
other places of public amusement In the exercise of the 
police power, and such power of Regulation may, within 
limits, be delegated to a state administrative officer or 
body or to counties or municipalities. 

Within limitations imposed by the state and fed¬ 
eral constitutions, legislatures may regulate theaters 
and other places of public amusement in the exer¬ 
cise of the police power,^ and also, it has been 
said, as a legitimate exercise of the taxing power 
of the state and the power to regulate embraces 
the power to prohibit altogether amusements con¬ 
sidered hurtful to the community, as discussed infra 


subdivision b of this section. The legislature, with¬ 
in constitutional limitations, may delegate the pow¬ 
er to regulate theaters, shows, and other amuse¬ 
ments to a state administrative officer or body,^ 
counties or municipalities,^ municipal boards,or 
designated municipal officers.^ Among the usual 
powers enjo 3 "ed by municipal corporations is that 
of regulating theaters and shows,^ and the power 
may be conferred either expressly^® or by neces¬ 
sary implication but, unless conferred by one 
of these methods, it does not exist .^2 

Moving pictures. The regulation of moving pic¬ 
ture shows, in the exercise of the police power, 
by a legislature, or by a municipality or officer 
thereof, or a state board or commission, acting un¬ 
der delegated authority, has very generally been 
upheld,since they may or may not be injurious 
to the public morals or welfare, according to the 


1, N Y.—Madden v. Queens County | 
Jockey Club, 68 N.Y.S.2d 272, 268 I 
App Div. 644, affirmed 72 N E5 2d 
697, 296 N.T. 249, 1 A.L.R. 1160, 
certiorari denied 68 S.Ct. 63, 332 
tJ S 761, 92 L.Ed. 346. 

62 C.J. p 843 note 41. 

Sorse racing' 

The business of horse racing is 

affected with a quasi-public interest. 

—State V. Garden State Racing 

Ass'n, 54 A.2d 916, 136 N.J.Law 173. 

a. N.Y.—People v. King, 18 N.E. I 
245, 110 N,Y, 418, 6 Am.S.R. 389, 1 
L.R.A. 293—Madden v. Queens 
County Jockey Club, 68 N'.Y.S.2d 
272, 269 App.Dir. 644, affirmed 72 
N.B.2d 697, 296 N.Y. 249, 1 A.L.R. 
1160, certiorari denied 68 S.Ct 63, 
332 U.S. 761^ 92 L.Ed. 346. 

3. Cal.—Sandstrom v. California 
Herse Racing Board, 189 P.2d 17, 
31 Casl.^d 401, 3 A.L.Rw2d 90, cer¬ 
tiorari denied 69 S.Ct. 31, 335 U.S. 
814, 93 L.Bd. 369. 

R.I.—Bilou Amusement Co. v. Tou- 
pin, 9 A.2d 852, 63 RI. 603— 

Thayer Apwusement Corpv Mo^l- 
tf>n, 7 At2d 682, 63 RX 182, 124 
ArtX4.R'. 236w 

Tex.—Jordan v., Concho Theatres, 
CLV.APP., 160 S.,W-2d 275, 

6t2 C.J. 843 note 44—12. CX^ P 919 
I nsote 3.7, j?. ^48jnote 86. , 

X N.Y.—^Wal1a<^ V. City of New' 
York. 3 liufii 84 « Thbmfp-s.&C. 
310, affirmed 67 N.Y. 23. ^ ; 

6- Ga.—Xng?mm v. Sl^at^ i9, S.E.2d 

'k 


of Tallahassee, 131 So. 386, 100 
Fla. 1629. 

Wis.—Stetzer v. Chippewa County, 
273 N.W. 525, 225 Wis. 125. 

62 C.J. p 844 note 47—43 C J. p 313 
note 31> p 437 note 24. 

7. N.Y.—People v. New York Board 
of Police, 72 N.Y.S. 582, 36 Misc. 
89. 

8- Ill —^People V. Busse, 93 N.E. 327, 
248 Ill. 11. 

62 C.J, p 844 note 49. 

Conuuissioner of licenses 

The adoption of rules prohibiting 
vulgar, obscene, and indecent con¬ 
duct in theaters offensive to decency 
or propriety is within powers of 
commissioner of licenses of city.— 
Bonserk Theatre Corp. v. Moss, 34 
N.Y.S.2d 641. 

9, Mo.—Kalbfell v. City of St. 
Louis, 211 S.W.2d 911, 357 Mo. 986. 

43 C.J. p 437 note 23. 

10. Ala.—Tannenbaum v. Rehm, 44 
So. 532 , 152 Ala. 494, 126 Am.S.R. 
62. 11 L,R.A.,N.S., 700—Dreyfus v. 
City of Montgomery, 58 So. 730, 4 
Ala App. 270. 

IL Wis.—Mehlofe v. Milwaukee, 146 
N.W. 882, 156 Wis. 591, 51 L.R.A., 
N.S., 1909, Ann.Cas.l96:5Cf 1102V 
62 C.J. p '844 note 51j 
Incidental implied pow^rir 
' (i) Power of 'regulating theaters 
and shows resides ordinarily in mu¬ 
nicipal corporations by virtue of 
their incidental implied powers.—^Ex 
parte Quarg, 84 Pi’^149-Cal, 79, 
U17 AmJS,B. 115, 5 'UR.A.,N.S., 183— 
<43 CtJ-^Vp 437" no'te 25. > * > 


(2) Such power is usually regard¬ 
ed as an incident of the police pow¬ 
er.—Ex parte Bell, 22 S.W. 1040, 32 
Tex.Cr. 308, 40 Am.S.R. 778—43 C.J. 
p 437 note 26. 

12. Ill.—Chicago v. Weber, 92 N.E. 
859, 246 Ill. 304, 34 L.R.A.,N.S., 
306, 20 Ann.Cas. 359. 

62 C.J. p 844 note 62. 

13. Ind.— Cfoarpns J^irls cited In Hol¬ 
lywood Theatre Corp. v. City of 
Indianapolis, 34 N.E.2d 28, 30, 218 
Ind, 556. 

Mo.—^Kalbfell v. City of St. Louis, 
211 S.W.2d 911, 367 Mo. 986. 

R.I.—Thayer Amusement Corp. v, 
Moulton, 7 A,2d 68?, 63 R.L 
124 A.L.R. 236. 

62 C.J. p 844 note 54—43 aj. p 438 
note 36. 

Fpwex held not exclnsdve 

The statute, granting to state fire 
marshal certa^ authqrity with re¬ 
spect t© rdotion picture theaters, 
does not confer on such marshal the 
exclusive power to regulate theaters, 
even as to fire hazard, but expressly 
recognizes the continued validity of 
city ordinances with respect thereto 
hy making it state marshalls duty 
to enforce such ordinances.—^Holly¬ 
wood Theatre Corporation v. City of 
Indianapolis, 34 N.B,2d 28, 218 Ind. 
556. 

Xieglfflaldve Intent 

In construing statute regulating 
moving picture films it Is essential 
to ascertain the legislative intent.— 
City of Lynchburg v. Dominion 
Theatres, 7 S.E.2d 167, 175 Va 35. 
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imnner in which they are managed, conducted, and 
regulated.^'* However, a municipality cannot ex¬ 
ercise the power under consideration unless the 
power is delegated to it either expressly or by neces¬ 
sary implication, although it will be sufficient if 
the power is conferred by necessary implication.^^ 

Racing, A state through its legislature in the 
exercise of its police power may regulate the rac¬ 
ing of horses^^ or other animals.Statutes regu¬ 
lating horse racing are not revenue measures and 
are not enacted in the exercise of the right of emi¬ 
nent domain, and the principles of law applicable 
to the exercise of such powers are not involved.^® 
The state may delegate to a racing commission the 

14. in.—City of Metropolis v. Gib- i 
bona, 166 N.E. 115, 334 Ill. 431. 

Protectiott of public I 

Regulations of motion picture ; 
theaters for public safety, as well | 
ajB protection of public against haz- j 
artis of fire or panic, are valid ex- | 
ercises of police power.—Kalbfell v. I 
City of St. Louis, 211 S.W.2d 911, 367 
Mo. 986. 

15- N.J.—^Public Welfare Pictures 
Corporation v. Rrennaui, 134 A, 868, 

100 N.J.Ea. 132. 

Picture certifled by board of censors 
The constitutional provision au¬ 
thorizing municipalities to exericse 
all powers of local self-government 
and to adopt such police regulations 
as are not in conflict with general 
laws and general code provision au¬ 
thorizing municipal corporations to 
regulate by license theatrical exhibi¬ 
tions were not determinative of 
whether municipal authorities of a 
home-rule city had power to prevent 
exhibition of a motion picture certi¬ 
fied by Board of Censors.—American 
Committee on Maternal Welfare v. 

City of Cincinnati, 5 Ohio Supp. 426. 

16. N.T. —^People ex rel. Klinger v. 

Rand, 154 N.Y.S. 293, 91 Misc, 276, 

33 N.Y.Cr. 431. 

17- Cal.—Sandstrom v. California 
Horse Racing Board, 189 P.2d 17, 

31 Cal,2d 401, 3 A.L.R.2d 90, cer¬ 
tiorari denied 69 S.Ct. 31, 335 U.S. 

814, 93 L.®d. 369—Greenberg v. 

Western Turf Assoc, 82 P. 684, 

148 Cal. 126, 113 Am.S R. 216, af- 
jfirmed 27 S.Ct 384, 204 U.S. 359, 

51 L.E3d. 620. 

pia.—State ex rel. Hollywood Jockey 
Club V. Stem, 182 So. 863, 133 Fla. 

530, 

—Spencer v. Maryland Jockey 
dub of Baltimore City, 4 A.2d 
124, 479, 176 Md. 82, appeal dis¬ 
missed Maryland Jockey Club of 
Baltimore City v. Spencer, 69 S.Ct. 

1034, 307 U.S. 612, 83 L.Ed. 1495. 

H.J.—State V. Garden State Racing 
Ajss'n, 54 A.2d 916, 136 N.J.Law 
173. 

N-X*—Madden v. 


power to grant or refuse licenses to conduct horse 
races^® and to prescribe reasonable rules and reg¬ 
ulations under which racing shall be conducted.^! 
Such legislation is not objectionable as delegating 
legislative power to the commission, as discussed 
in Constitutional Law § 138 b (26), and the grant 
of regulatory power to a commission may be valid 
notwithstanding the absence of a prescribed stand¬ 
ard to guide the discretion of the commission .22 

Public dances and dance halls are subject to reg¬ 
ulation and control by the state,23 or by a munici¬ 
pal subdivision thereof to which the right of con¬ 
trol is delegated by legislation,2« since they are lia¬ 
ble to be characterized by disorderly conduct and 

as to give all a field of operation, if 
possible.—St. Petersburg Kennel 
Club V. Baldwin, Fla., 28 So.2d 436. 
‘D’niformity of application 

The statutory provision that State 
Racing Commission's rules for con¬ 
trol of horse and dog racing li¬ 
censees and operation of all race 
tracks and meets shall be uniform 
in application is of statewide appli¬ 
cation, in absence of any attempt in 
law at classification on any basis.— 
St. Petersburg Kennel Club v. Bald¬ 
win, supra. 

22. W.Va.—State ex rel. Morns v. 
West Virginia Racing Commission, 
65 S E.2d 263, 133 W.Va. 179. 

S.D—State v. Merkel, 47 K-W. 
2d 92. 

Tex.—Bielecki v. City of Port 
Arthur, Civ.App., 2 S.W.2d 1001, 
reversed on other grounds, Com. 
App., 12 S,W.2d 976. 

62 C.J, p 846 note 73. 

3>eIegatlo]L of power to state officer 
held not Invalid 

Ga.—Ingram v. State, 19 S.E.2d 493, 
193 Ga. 465. 

24- Tex.—^Bounty Ballroom v. Bain, 
Civ.App., 211 S.W.2d 248, refused 
no reversible error.—Bielecki v. 
City of Port Arthur, Civ.App., 2 
SW.2d 1001, reversed on other 
grounds, Com.App., 12 S.W.2d 976. 
Wis.—CfOrpus Jxiris quoted in Stetzer 
V. Chippewa County, 273 N.W. 625, 
629, 226 Wis. 126. 

62 C.J. p 846 note 74—i3 C.J. p 363 
notes 39, 40. 

Biscretion of authorities 

Conditions under which public 
dance halls may be conducted are 
wholly within discretion of ad¬ 
ministrative authorities.—^Bungalow 
Amusement Co. v. City of Seattle, 
269 F. 1043, 148 Wash. 485, 60 A.L.R 
166. 

Tavern or restaiarant 

Any part of premises on which 
was maintained a “tavern" or “res¬ 
taurant" business which was ^devoted 
to public dance? was a “dance hall" 
within regulatory ordinance defining 


Queens County 


Jockey Club, 58 N.Y.S 2d 272, 269 
App Div. 644, affirmed 72 N.E.2d 
697, 296 N.Y. 249, 1 A.L.R2d 1160, 
certiorari denied 68 S Ct, 63, 332 

U. S. 761, 92 L.Ed. 346. 

■W.Va.—Twee! v. West Virginia Rac¬ 
ing Commission, 76 S E 2d 874, ap¬ 
peal dismissed 74 S.Ct. 123—State 
ex rel. Morris v. West Virginia 
Racing Commission, 56 S.E.2d 263, 
133 W.Va. 179. 

62 C.J. p 845 note 64. 

Local option elections 

It was within power of legislature 
to provide for local option elections 
to determine whether new horse rac¬ 
ing should be permitted in county 
or counties affected.—Tweel v. West 
Virginia Racing Commission, W.Va., 
76 S,E.2d 874, appeal dismissed 74 
S.Ct. 123. 

18. Fla.—Town of Hallandale v. 
Broward County Kennel Club, 10 
So.2d 810, 162 Fla. 266. 

62 C.J. p 845 note 65. 

19. Ky.—Douglas Park Jockey Club 

V. Talbott, 191 S.W. 474, 173 Ky. 
685, error dismissed 39 S.Ct. 260, 
249 U.S. 619, 68 L.Ed. 804. 

20. N.Y.—^People, ex rel. Empire 
City Trotting CluU v. State Racing 
Commission, 105 N.Y.S. 529, 120 
App.Div. 484. 

62 C.J, p 845 note 70. 

21. Cal.—Orloff v. Los Angeles 
Turf Club, 227 P,2d 449, 36 Cal 
2d 734—^Pacific Turf Club v. Cohn, 
231 P.2d 527, 104 Cal.App.2d 371. 

Fla.—State ex rel. Ho-llywood Jockey 
Club V. Stem, 182 So. 863, 133 Fla 
530. 

Md.—Mahoney v. Byers, 48 A. 2d 600, 
187 Md. 81. 

W.Va.—State ex rel. Spiker v. West 
Virginia Racing Commission, 63 
S.E,2d 831, 135 W.Va 512—State 
ex rel. Morris v. West Virginia 
Racing Conamission, 56 ^JB.2d 263, 
133 W.Va 179. 

62 C.J. P 845 note 71. 

Field of operatiozL 

Provisions of statute and rules of 
commission are to be construed so 


23. 


666 



3 THEATERS & SHOWS 


86 C.J.S, 


manner in which they are managed, conducted, and 
regulated.^'* However, a municipality cannot ex¬ 
ercise the power under consideration unless the 
power is delegated to it either expressly or by neces¬ 
sary implication,^^ although it will be sufficient if 
the power is conferred by necessary implication.^^ 

Racing. A state through its legislature in the 
exercise of its police power may regulate the raK:- 
ing of horses^'^ or other animals.^^ Statutes regu¬ 
lating horse racing arc not revenue measures and 
are not enacted in the exercise of the right of emi¬ 
nent domain, and the principles of law applicable 
to the exercise of such powers are not involved.^^ 
The state may delegate to a racing commission the 


power to grant or refuse licenses to conduct horse 
races^^ and to prescribe reasonable rules and reg¬ 
ulations under which racing shall be conducted, 
Such legislation is not objectionable as delegating 
legislative power to the commission, as discussed 
in Constitutional Law § 138 b (26), and the grant 
of regulatory power to a commission may be valid 
notwithstanding the absence of a prescribed stand¬ 
ard to guide the discretion of the commission. 22 

Public dances and dance halls are subject to reg¬ 
ulation and control by the state,23 or by a munici¬ 
pal subdivision thereof to which the right of con¬ 
trol is delegated by legislation,2^ since they are lia¬ 
ble to be characterized by disorderly conduct and 


14. Ill.—City of Metropolis v. Gib¬ 
bons, 166 N.E. 115, 334 Ill. 431. 

Protection of public 

Regulations of motion picture 
theaters for public safety, as well 
as protection of public against haz¬ 
ards of fire or panic, are valid ex¬ 
ercises of police power.—Kalbfell v. 
City of St Louis, 211 S.W.2d 911, 357 
Mo 986. 

15. N.J.—^Public Welfare Pictures 
Corporation v. Brennan, 134 A. 868, 
100 N.JEq. 132. 

Picture certified by board of censors 
Tho constitutional provision au¬ 
thorizing municipalities to exericse 
all powers of local self-government 
and to adopt such police regulations 
as are not in conflict with general 
laws suod general code provision au¬ 
thorizing municipal corporations to 
regulate by license theatrical exhibi¬ 
tions were not determinative of 
whether municipal authorities of a 
home-rule city had power to prevent 
exhibition of a motion picture certi¬ 
fied by Board of Censors—American 
Committee on Maternal Welfare v. 
City of Cincinnati, B Ohio Supp. 425. 

la N.T.—People ex rel. Klinger v 
Rand, 154 N.Y.S. 293, 91 Misc. 276. 
33 K.T.Cr. 431. 

17. Cal.—Sandstrom v. California 
Horse Racing Board, 189 P 2d 17, 
31 Cal.2d 401, 3 A.L.R.2d 90, cer¬ 
tiorari denied 69 S.Ct. 31, 335 U.S 
814, 93 L.Ed. 369—Greenberg v. 
Western Turf Assoc., 82 P. 684, 
148 Cal. 126, 113 Am.S.R. 216, af¬ 
firmed 27 S.Ct. 884, 204 U.S. 359, 
51 L.Ed. 520. 

Pla.^—^State ex rel. Hollywood Jockey 
Club V. Stein, 182 So 863, 133 Fla, 
530. 

Md.^—Spencer v. Maryland Jockey 
Club of Baltimore City, 4 A.2d 
124, 479, 176 Md. 82, appeal dis¬ 
missed 3daxyland Jockey Club of 
Baltimore City v. Spencer, 59 S.Ct. 
1034, 307 U.S, 612, 83 L.Ed. 1495. 
N.J.—State V. Gp€u^en State Racing 
54 A.2d 916i 136 N.J.Law 

178. 

N.T.—^Madden v. Queens County 


Jockey Club, 58 N Y S.2d 272, 269 
App Div. 644, affirmed 72 N E 2d 
697, 296 N.Y. 249, 1 A.L.R.2d 1160, 
certiorari denied 68 S Ct. 63, 332 

U. S. 761, 92 L Ed 346. 

W Va—Tweel v. West Virginia Rac¬ 
ing Commission, 76 S E 2d 874, ap¬ 
peal dismissed 74 S Ct. 123—State 
ex rel. Morris v. West Virginia 
Racing Commission, 55 S.E 2d 263, 
133 W.Va. 179. 

62 C.J. p 845 note 64. 

Iiocal optdou elections 

It was within power of legislature 
to provide for local option elections 
to determine whether new horse rac¬ 
ing should be permitted in county 
or counties affected —Tweel v. West 
Virginia Racing Commission, W.Va, 
76 SE2d 874, appeal dismissed 74 
S.Ct. 123. 

18. Fla—Town of Hallandale v. 
Broward County Kennel Club, 10 
So.2d 810, 152 Fla 266. 

62 aj. p 845 note 65. 

19. Ky,—Douglas Park Jockey Club 

V. Talbott, 191 S.W. 474, 173 Ky. 
685, error dismissed 39 S.Ct. 260, 
249 U.S. 619, 63 L.Ed 804. 

20. K.Y.—People „ ex rel. Empire 
City Trotting Club v. State Racing 
Commission, 105 N.Y.S. 629, 120 
App Div. 484. 

62 C.J. p 845 note 70. 

21. Cal.—Orloff V. Los Angeles 
Turf Club, 227 P.2d 449, 36 Cal. 
2d 734—^Pacific Turf Club v. Cohn, 
231 P.2d 527, 104 Cal.App.2d 371. 

Fla—State ex rel. Hollywood Jockey 
Club V Stem, 182 So. 863, 133 Fla 
530. 

Md.—^Mahoney v. Byers, 48 A.2d 600, 
187 Md. 81. 

W.Va—State ex rel. Spiker v. West 
Virginia Racing Commission, 63 
S.E.2d 831, 135 W.Va 512—State 
ex rel. Morns v. West Virginia 
Racing Coxnmission, 65 S.E.2d 263, 
133 W.Va 179. 

62 C.J. p $45 note 71. 

Pield of operation. 

Provisions of statute and rules of 
commission are to be construed so 


as to give all a field of operation, if 
possible.—St. Petersburg Kennel 
Club V. Baldwin, Fla, 38 So 2d 436. 
TTziiformity of application 

The statutory provision that State 
Racing Commission's rules for con¬ 
trol of horse and dog racing li¬ 
censees and operation of all race 
tracks and meets shall be uniform 
in application is of statewide appli¬ 
cation, in absence of any attempt in 
law at classification on any basis.—• 
St. Petersburg Kennel Club v. Bald¬ 
win, supra. 

22. W.Va—State ex rel. Morns v. 
West Virginia Racing Commission, 
65 SE2d 263, 133 WVa. 179. 

23. S D —State v. Merkel, 47 N.W. 
2d 92. 

Tex —Bielecki v. City of Port 
Arthur, Giv.App., 2 S.W.2d 1001, 
reversed on other grounds. Com. 
App, 12 S.W.2d 976. 

62 C.J. p 846 note 73. 

Delogation of power to state officer 
held not invalid 

Ga.—^Ingram v. State, 19 S.E 2d 493, 
193 Ga. 465. 

24. Tex.—^Bounty Ballroom v. Bam, 
Civ.App., 211 S.W.2d 248, refused 
no reversible error.—Bielecki v. 
City of Port Arthur, Civ.App, 2 
S W 2d 1001, reversed on other 
grounds. Com App, 12 S.W.2d 976, 

Wis.— Corpus Juris quoted in Stetzer 
V. Chippewa County, 273 N.W. 525, 
529, 225 Wis. 125. 

62 C.J. p 846 note 74—43 C.J. P 363 
notes 39, 40. 

Dlscretioxi. of authorities 

Conditions under which public 
dance halls may be conducted are 
wholly within discretion of ad¬ 
ministrative authorities.—^Bungalow 
Amusement Co, v. City of Seattle, 
269 P. 1043, 148 Wash. 486, 60 A.L.R. 
166. 

Tavern or restaurant 

Any part of premises on which 
was maintained a "tavern" or "res¬ 
taurant’* business which was,devoted 
to public dances was a "dance hall" 
within regulatory ordinance defining 
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K Eztasit axMi Xiiaits 

(1) In general 

(2) Particular amusements 

(1) In General 

Whlie I«gls!atur«s may prohibit altogether amuse¬ 
ments cor^sidered hurtful to the community, the regula¬ 
tion of theaters and other places of public amusement 
is not solely a matter of legislative discretion, but de¬ 
pends on the nature of the business and the abuses rea¬ 
sonably to be feared, and the power to regulate ex¬ 
tends only to such measures as are reasonable In their 
application* 

While legislatures may prohibit altogether amuse¬ 
ments considered hurtful to the community,^® the 
regulation of theaters and other places of public 
amusement is not solely a matter of legislative dis¬ 
cretion, but depends on the nature of the business, 
the features touching the public, and the abuses rea¬ 
sonably to be feared.^® The legislature, it has been 
said, has the same authority over the business of 
conducting a theater as over any other lawful busi¬ 
ness, and no more.^o However, the legislature can 
recognize different degrees of possible abuse and 
evil tendencies inherent in different forms of amuse¬ 
ment or entertainment, and give effect thereto in 
classifying the subject for the purpose of appro¬ 
priate regulation, without being open to the charge 
that the statute is arbitrary or unconstitutional.^^ 


The power to regulate extends only to such meas¬ 
ures as are reasonable in their application, ^2 and 
which tend in some degree to promote, protect, 
or preserve the public health, comfort, morals, or 
safety, or general welfare, ^2 or to prevent offens¬ 
es and while ordinarily the courts will not sit 
in review of the judgment and discretion of the leg¬ 
islative body,^^ or inquire into the reasons which 
induced it to make the regulation complained of,^^ 
a statute cannot be sustained if it is not a valid 
exercise of police power, but a vexatious and unlaw¬ 
ful interference with the rights of private prop¬ 
erty,^7 or if it prohibits an act which is innocent 
in character with no tendency to affect, injure, or 
endanger the public health, morals, or safety.^s 

The exercise of the power of regulation of thea¬ 
ters and shows by a municipal corporation is sub¬ 
ject to limitations governing the exercise of mu¬ 
nicipal power generally.59 So the municipal regu¬ 
lation must be reasonable,^® and not arbitrary or 
capricious;®^ and regulating ordinances must not 
be repugnant to the charter®^ or statute®^ dele¬ 
gating the power, or in conflict with the general 
laws or public policy of the state.®^ Ordinarily 
the power to regulate theaters and shows does not 
include the power to prohibit,®® and if attempted 
regulation amounts to a virtual prohibition against 
premises or amusements licensed by state law, the 


48. Marches! t. Selectmen of 

Wlhchfister, 42 N.13,2<1 817, 312 

Masa. 28. 

ia.1.—Amusement Co. v. Tou- 
t A.%4, 852. $t R.I. $03—Thay¬ 
er Amusement Corp. v. Moulton, 
7 A.2d €82, 68 il.1. 182, 134 A.I*R, 
236. 

62 G.J. p 846 note 87. 

Z>i»re£ra3rd otf regulatory i^rorla^iis 
Under statute authorising county 
boards to enact ordinances providing 
for regulation and **t>rohibltlon'* of 
dance halls and other public amuse- 
mmts, county board had power to 
prohfMt public amusements operated 
in disregard or violation of regula¬ 
tory provisio®s such ordinances. 
—^tetaser v. Chippewa County, 273 N. 
W, 6§Sw 335 Wls. 125. 

40, N.T.-^“I^eople V. Weller, 148 NJSL 
tm 337 H.T. 816, 88 A-UR. 618. 
5^ —i*bople V. Steele. 88 N.M 

|36, |S1 HI. 346, 121 Am.S.H. 321, 
It 361. 

Ind.—Klrtley v. State, 84 N.mSd 712, 
175. 

61. Teaii—Sportatorium, Itoc., v. 

dv^AjC^p.^ 115 S. W.2d 483, er¬ 
ror dlsmissc^d. 

6^ Teac- — Munihy v. 'Wfight, dv. 

App., ^16 S.W.2id 448; 

62 C.J. p 846 note 26. 

B3m CaJL—Ebc parte 9^arg.i 84 


149 C^. 79, 117 Am.S.R. 115, 5 
KR,A.,N,S., 183. 

Ill.—People V. Steele, 83 N.E. 236. 231 
Ill. 340, 121 Am.S.R. 321, 14 L.R.A, 
N.S., 361. 

54. Ill.—^People V. Steele, supra. 

56, N.T.—^Neuendorff v. Duryea, 6 
DaJy 276, 62 How.Pr. 267, affirmed 
69 N.Y. 567, 25 Am.R. 236. 

56. Mass.—Commonwealth v, Col¬ 
ton, 8 Gray 488. 

57. Ill.—^People v. Steele, 88 N.B. 
236. 231 Ill. 340, 121 Am.S.R. 321. 
14 L.R.A.,N,S., 361. 

62 C.J. p 847 note 95. 

58. Cal.—parte Quarg, 84 P. 766, 
149 Cal. 79, 117 Am.S.R. 115, 6 L. 
R.A..K.S.. 183. 

58. Arh.-—City of Morrilton v. Mal- 
oo Theatres, 149 S.W.2d 65,. 67, 
202 Ark. 100. 

43 C.J. p 437 note 28, p 438 noth 83. 

60. Pla—Inglis V. Rymer, 152 So. 
4, 118 Fla 732* 

Tenn.—Craig v. Mayor and Aldermen 
of Town of Gallatin, 7^ S.W.2d 553, 
168 Tenn. 413. 

Tex.—^Murphy v. Wright. CivA.pp.. 
115 S.W.ld 448. 

62 OJ. p 347 note 97—48 C.J. p 814 
not© 88 , p 487 note 29. 

61- €^al.-^ln re Hall, 195 P. 9t5, 60 
CaLApp* 786. ^ ^ t ^ 

6 #) 


Tex.—Bielecki v. City of Port Arthur, 
Com.App., 12 S.W.2d 976. 

Wash.—Vincent v. Seattle. 197 P. 

618, 115 Wash. 476. 

62 CJ. p 847 note 98. 

62. Ark.—Waters v. Leech, 3 Ark. 
119. 

Ill.—City of Chicago v. Weber, 92 
N.B, 859, 246 Ill, 304, 34 L.R.A., 
N.S., 306, 20 Ann.Cas. 359. 

66 . R.I.—Standard Athletic Club v. 
Cushing, 74 A. 719, 30 R.I. 208. 

64- Ind.—^Indianapolis v. Miller, 80 
N.E. 626, 168 Ind. 285, 8 L.R.A., 
N.S., 822. 

R.L—Standard Athletic CSub v. Cush¬ 
ing, 74 A. 719. 30 R.I. 208. 
Begulatioiis of fire marshal 

Sections of city oi*dinances, under¬ 
taking to regulate operation of thea¬ 
ters. which were in conflict with or 
less stringent than regulations im¬ 
posed by statute giving state fire 
marshal cer^tin authority with re¬ 
spect to theaters. Were Invalid.— 
Holl 3 nvood Theatre' Corporation v. 
City of Indianapolis, 34 N.E2d 28, 
218 Md. 666 . " * 

661 . Miss.—-OTohnson v,^ Philadelphia 
4t So. 626, 94 Miss. 34, 19 ER.A., 
N.S„ 687, 19 AnmCas. 108. ' 

Tex.—Murphy v. Wright, Civ.App., 
116 S.W.2d 448- 
148 ax p 438 note 34^, 


! 



86 C.J.S. 


THEATERS & SHOWS § a 


ordinance is void.^^ A statute authorizing a mu¬ 
nicipal corporation to regulate merrymakings and 
sports does not authorize it to participate in or to 
conduct such amusements.67 

(2) Particular Amusements 

The general rule that the regulation of public 
amusements must be reasonable in application applies 
In the regulation of particular amusements such as box¬ 
ing and wrestling, dance halls, moving pictures, pool 
and billiard halls, and horse racing. 

The general rules discussed supra subdivision b 
(1) of this section as to the extent and limits o-f 
the power of regulation of theaters and shows and 
the application of the standard of reasonableness 
have been applied in determining the validity of 
regulations of particular places of amusement,®^ 
such as skating rinks,and an ordinance authoriz¬ 
ing the revocation of an amusement license with or 
without reason, at pleasure, without fixing any 
standard and giving perfect freedom to exercise fa¬ 
voritism, is invalid.'^® It has been held that the 
game of golf is not a proper subject for regula¬ 
tion under the police powers,and a municipal cor¬ 
poration is not authorized to suppress public places 
for the playing of dominoes, irrespective of gam- 
bling.'^^ A municipal regulation of the game of 
baseball may not conflict with statutory provi¬ 
sions A city charter, providing that '^the city 
council shall have power to prohibit and punish 
keepers and inmates of bawdyhouses and variety 


shows, and to segregate and regulate the same, and 
determine such inmates and keepers to be vagrants/'' 
does not authorize an ordinance declaring any place 
a variety show where persons engage in music, 
dancing, or plays, and liquor is sold, offered, or giv¬ 
en to any perso-n there present, and punishing the 
keeping of such show by A statute may for¬ 

bid public seances for gain.’^^ 

Boxing and wrestling, A board or commission 
empowered to control and regulate boxing and 
wrestling contests may exercise authority only with¬ 
in the limits fixed by statute^® A boxing com¬ 
mission is empowered to take appropriate action 
as a reasonable implementation of legislative pol¬ 
icy, where corruption is found to have influenced 
the decision in a boxing match,“^7 but its finding 
that a judge of a boxing contest made an honest 
mistake which the public might misconstrue as 
connoting corruption, to the detriment of profes¬ 
sional boxing, must be supported by the evidence,'^® 
and such finding, where not supported by the evi¬ 
dence, will not be sustained in judicial proceed¬ 
ings to annul the action of the commission in chang¬ 
ing the result of a boxing contestJ^ An order or 
rule of such a commission will not be interfered 
with by a court of equity where the commission 
has not acted arbitrarily or capriciously, qj* has 
not been actuated by an unworthy motive.^^ 

Dance halls. The regulation of public dances 
and dance halls must be reasonable^ 2 and not arbi- 


ee. Tex.—Murphy v. "Wright, supra. 
67. N.T.—Smith v. Rochester, 76 N". 
T. 606, 

6S, Wash.—^Vincent v. City of Seat¬ 
tle, 107 P. 618, 115 Wash. 475. 

69. Pla.—Inglis v. Rymer, 152 So. 4, 
113 Fla. 732, 

Nuisauca 

If skating rink is not in fact a nui¬ 
sance, city cannot by ordinance make 
it so, regardless of whether or not 
fees are charged—Inglis v. Rymer, 
supra, 

70. Wash.—‘Vincent v. City of Seat¬ 
tle, 107 P. 618, 115 Wash. 475. 

71. in. —Condon w, Forest Park, 115 

825, 278 RL 218, 224, Lr.R.A. 
1017B 314. 

43 aJ. V M4 no^e ^ili 

7% —SbreVj^pbi't v. Rale, 58 So 

578, ISdLa. 40 L.R.A.,N,S, 75. 

7a. N.J.—^Armitage v. Camden, -Sup., 
135 A. 661. 

43 aj. p 322 note 33%, 

74. Tex.—Ex ^paigte Bell, 22 ^.W. 

32 Tex.Cr. 308, 40 Aha.S.R. 
778., . , 


Statute held valid 

The act prohibiting *‘all public ex¬ 
hibitions of Hypnotism, Mesmerism, 
Animal Magnetism, or so-called 
Psychical Forces, for gain/' is a val¬ 
id exercise of police power, since po¬ 
lice power to prohibit public exhibi¬ 
tions for money-making purposes or 
for gain extends to harmful, immoral, 
or indecent performances, even 
though conducted in the name of re¬ 
ligion. and violators of such prohibi¬ 
tions are subject to statutory penal¬ 
ties therefor.—^Rill v. Hamilton, su¬ 
pra. 

Volurutaxy coatxfbuMeaoLS 

A guaranty of fifteen dollars to re¬ 
munerate a medium for conducting 
spiritualistic seance as religious cere¬ 
mony in the worship of God and crea¬ 
tion of the fund by voluntary con¬ 
tributions of ckmamunicanrts Spirit- 
uatistic do - not constitute 

‘‘"gain" within statute forbidding pub¬ 
lic seances for gam.—^Dill v. Hamil¬ 
ton, supra, ^ I 

76: H.T.—Tilelll V. 'Christehberry, 

120 N.Y.S 2d 697. ^ . 


75., Hebl—Dm.v.'ilamilton, 29i N.W. 
’62,^t3f 723. , ' ’ 


77. N.T.—-TilelliJ 

supra. . 


V. Christenberry, 


Summary action 

Where Athletic Commission chair¬ 
man and another commissioner, both 
of whom witnessed fight, retired to 
separate room and considered all 
scoring cards of referee and Judges 
for about half an hour immediately 
after fight, summary method in 
which Commissioners acted, after be¬ 
ing informed of rumors of a betting 
coup, were appropriate even though 
they would have been condemned to 
almost any other area of administra¬ 
tive Jurisdiction.—Tilelll v. Christen¬ 
berry, supra. 

78. N.T.—Tilelll v. Christenberry, 
supra. 

79-, N.T.—Tllelli v. Christenberry, 

Sl^]^ 

Sa. N.T.—3F4tzsimmons v. New York 
State Athletic Commission, 146 N. 
Y,Sl 117, aflarmed 147 N.Y.S. 1111, 

, 162 Apps.I>iv. 904. 

62 O.J. p 846 note 81 [a]. 

K.Y.—Fitzsimmons v. New York 
State Athletic Commission, supra. 

82, Wis.—State v. Hohle, 134 N.W. 
736, 203 Wis. 626—Mehlos v. Mil¬ 
waukee, 146 N.W. 882, 166 Wis. 591, 
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trary,*3 and must not interfere with personal 
rights.®^ Also, ordinances regulating dance halls 
must be definite and certain,®^ but a city law may 
generally provide for the regulation of cabarets, 
leaving to the discretion of the city police com¬ 
missioner the devising of necessary details relating 
to the supervision of such establishments.*^ Under 
some circumstances, public dance halls may be en¬ 
tirely prohibited,*^ but, where a statute authorizes 
a city only to regulate dance halls, it may not pro¬ 
hibit them entirely,** and it has been held that a 
statute authorizing county boards to enact ordinanc¬ 
es for the regulation and “prohibition” of dance 
halls means prohibition, if operated in disregard 
of regulatory provisions,** and not arbitrary uncon¬ 
ditional prohibition, when conducted in a proper 
manner.*® A municipal corporation may not pro¬ 
hibit and suppress pubhc dancing on the sole ground 
that an admission fee is charged to the dance, 


and an ordinance limiting permits for properly con¬ 
ducted public dances to two per month is voi<i;*2 
and a city has no power to declare dance halls a 
nuisance and abate them by providing a penalty 
against the operator thereof w’here a statute recog¬ 
nizes the legal right of dance halls to operate and 
imposes a license tax on the privilege of their ex¬ 
istence.** An ordinance declaring a public dance 
hall located within a certain distance of a private 
residence to be a nuisance is void,*^ and an ordi¬ 
nance prohibiting dancing in any private or pub¬ 
lic hall or room within a designated distance from 
any building used as a residence after a designated 
hour of the night has also been held void as un¬ 
reasonable and arbitrary.*^ 

Endurance contests. A statute prohibiting certain 
types of public endurance contests and making the 
places where such contests are conducted subject to 
injunction as nuisances is valid,** but a city ordi- 


51 1009, Ann.Cas.l916C 

1102 . 

43 C.J. p 364 note 54. 

83. Ca!.—In re Hall, 195 P. 975, 50 
Cal.Appv 786. 

84. Cal.—In re Hall, supra. 

Tex.—Bleleeki v. City of Port Arthur, 
Com.App., 12 S W.2d 976 
Polioa departmexLi regrcUatioiL held in¬ 
valid 

N.Y-^Beck v. Wallander, 71 N.Y.S. 
2d 237, 182 Misc. 609. 

An nneonstitutlonal section of city 
ordinance, requiring operators of 
public dance halls of certain class 
to pay stated sum daily for city po¬ 
liceman's attendance at dances there¬ 
in, was held separable, so as not to 
affect validity of remaining portions 
of ordinance, in view of provision 
therein that holding of any section 
thereof to be invalid shall not affect 
remaining sections.—Ex parte New- 
berg, 143 S.W.2d 786, 140 Tex.Cr. 
213L 

85. Cal.—Ex parte Williams, 240 P. 
42, 74 Cal.App. 331. 

^ N.T.—Friedman v. Valentine, 30 
N.T.B.2d 891, 177 Misc, 437, af¬ 
firmed 42 N.T.S.2d 693, 266 App.Div. 
561. 

87- Wash.—^Bungalow Amusement 
Co. V. City of Seattle, 269 P. 1043, 
148 Wash, 485, 60 A.L.R. 166. 
IPuhlio safety, peace, or deoeacy 
ICunicipalities may prohibit public 
dance halls or dancing in public plac¬ 
es when public safety, peace, or de¬ 
cency so reauire in their judgment. 
—Frances v. Town of Falkville, 136 
So. 86®, 24 Ala.App. 478. 

8^ Tex.—Murphy v. Wright, Civ. 
App.. 115 S.W,2d 448. 

88. Wis.—StetSEor v. Chippewa Coun¬ 


ty, 273 3Sr.W. 626, 225 Wis. 125— 
State V. Hohle, 234 H.W. 735, 203 
Wis. 626. 

90. Wla.—State v. Hohle, supra 
62 C.J. p 847 note 8. 

91. La.—Jonesville v. Boyd, 108 So. 
481, 161 La. 278. 

90. Wis.—State v. Hohle, 234 H.W. 
735, 203 Wis. 626. 

93. Tex.—Murphy v. Wright, Civ. 
App., 115 S.W.2d 448. 

94. Tex.—Bielecki v. City of Port 
Arthur, Com.App., 12 S.W.2d 976. 

necessity of judicial detenuiuatioxL 
Owner of property used for public 
dance hall cannot be foreclosed of 
right to judicial determination 
whether dance hall constitutes nui¬ 
sance,—Bielecki v. City of Port 
Arthur, supra. 

95. Cal.—In re Hall, 195 P. 975, 60 
Cal.App. 786. 

96. Tex.—Sportatorium v. State, 
Civ.App., 104 S.W.2d 912, error dis¬ 
missed. 

Exercise of police power 

Personal, physical, and mental en¬ 
durance contests continuously con¬ 
ducted over an indefinite number of 
hours, day and night, for prizes and 
awards before crowds paying admis- 
sio'n fees, directly concern the public 
health, morals, and interest, and the 
state, in the exercise of its iH)lice 
power, can declare such contests a 
nuisance, and prohibit them by stat¬ 
ute.—Sportatorium, Inc., v. State, 
Civ.App, 116 S.W.2d 483, error dis¬ 
missed. 

The purpose of statute prohibiting 
the conducting, within period of one 
hundred sixty-eight hours, of more 
than one personal, mental, or physi¬ 
cal endurance contest in public com¬ 
petition for prizes at same location 
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and in which same contestants en¬ 
gage was to prohibit contests where¬ 
in the human machine is put to a 
test to determine maximum length of 
time it can engage in a contest with¬ 
out being eliminated because of phys¬ 
ical or mental inability to carry on; 
the evil sought to be remedied by 
statute was a public exhibition of 
endurance to the point of undue suf¬ 
fering or cruelty, detrimental to 
physical or mental well being of par¬ 
ticipants in contest, or detrimental to 
emotions of spectators.—State ex rel. 
Adams V. Crowder, 120 P.2d 428, 46 
N.M. 20. 

Eules of qoustruotioii, 

(1) In construing statute prohibit¬ 
ing any person from engaging in a 
personal, physical, or mental endur¬ 
ance contest which lasts more than 
twenty-four hours, and from engag¬ 
ing in more than one such contest in 
the same place or location within 
any period of one hundred sixty- 
eight hours, the court of civil appeals 
can view the statute as a whole.^— 
Sportatorium, Inc., v. State, Tex.Civ. 
App., 116 S.W.2d 483, error dismissed. 

(2) In proceeding by district at¬ 
torney to enjoin defendant from con¬ 
ducting endurance contest, any doubt 
in construction of statute prohibiting 
such contest must be resolved 
against acting district attorney and 
in favor of defendant.—State ex rel. 
Adams V. Crowder, 129 F.2d 428, 46 
N.M. 29. 

Wlxot oosLstitutee ^e3idtiraii.c6 contest^ 

(1) An “endurance contest*' within 
statute is a continuous and everlast¬ 
ing chess game, bridge game, foot 
race, bicycle race, “Walkathon,** or 
other contest or game of like nature, 
wherein contestant or player is elim¬ 
inated, not because of his opponent's 
superior skill, but because contestant 
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nance prohibiting amusements or exhibitions test¬ 
ing the endurance of participants is void where in 
conflict with a statute permitting such contests 
under certain conditions, especially where it ap¬ 
pears that the public peace and health and the health 
of the contestants may be protected by regulation 
instead of prohibition.^*^ The invalidity of part of 
an ordinance authorizing the summary destruction 
of property and equipment employed in conducting 
a dance marathon may render the entire ordinance 
denouncing such marathons as nuisances invalid 
where the valid and invalid provisions are interde¬ 
pendent.^ s 

Moving pictures. The power to regulate moving 
picture shows must be exercised reasonably, and 
not capriciously or arbitrarily,and, in passing 
on the reasonableness of an ordinance regulating 
the operation of moving picture shows, the court 
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may consider what the effect of the ordinance would 
be when its provisions are given practical appHca- 
tion.i Generally, exhibitions of moving pictures 
may, in the interest of good morals,^ and for the 
good of society,^ be prohibited altogether, as where 
they are obscene, immoral, or criminal in their na¬ 
ture,^ or of a character to offend racial or religious 
sensibilities,5 and thereby inflame or incite a part 
of the community to disorder,® or to tend to produce 
a harmful impression on the minds of children.*^ 
Also, a statute may prohibit the operation of motion 
picture theaters owned, controlled, managed, or op¬ 
erated by producers or distributors of motion pic¬ 
ture films.® On the other hand, the power of a 
municipality to regulate moving picture shows is no 
broader than that applying to other stable and per¬ 
manent business concerns, such as grocery stores 
and drug stores,^ and it has been held that a mu¬ 
nicipal corporation has no authority to prohibit mov¬ 


er player is so physically or mental¬ 
ly weary that he has not the stamina 
to continue.—'State ex rel. Adams v. 
Crowder, supra. 

(2) A "‘speed derby" wherein con¬ 
testants, for twelve hours per day, 
spent forty-five minutes of every 
hour on dance floor, and remaining 
fifteen minutes in training quarters, 
and who were eliminated for inatten¬ 
tion rather than from exhaustion or 
nervousness, were not "physical or 
mental endurance contests" within 
statute.—-State ex rel. Adams v. 
Crowder, supra. 

97. Mich.—National Amusement Co. 
V. Johnson, 269 Isr.W. 342, 270 Mich. 
613. 

98. Ky.—City of Paducah v. Hook 
Amusement Co., 77 S.W.2d 383, 257 
Ky. 19. 

99. Ark.—Corpus juris quoted iJi 
City of Morrilton v. Malco Thea¬ 
tres, 149 S.W.2d 55, 67, 202 Ark. 
100 . 

Pa.—Warner Bros. Theatres v. Bor¬ 
ough of Pottstown, 63 A-2d 101, 
164 Pa.Super. 91. 

62 C.J. p 847 note 3. 

Basis for objection 

Where afladavits submitted by city 
and its director of public safety 
showed that motion picture film pro¬ 
posed to be presented by plaintiffs 
was not immoral or obscene and that 
sole basis for objection to exhibition 
of the film was that it was being ex¬ 
hibited under commercial auspices, 
rather than pnder educational, medi¬ 
cal, o|r “-ccjal welfare supervision, 
city and its dirrcior of public safe¬ 
ty hs^d no authority to interfere with 
pfesentati^on of the film.—Hygienic 
Productions v. Keenan, 62 A.2d 150, 1 
N.J.Supc^r. 461, i 

Bifforlmbkation 

A township ordinance *ivhidh makes^ 


it unlawful to conduct outdoor mov¬ 
ing picture exhibitions which are not 
transitory in nature is invalid since 
it discriminates between the people 
of the township and those who may 
come along temporarily to engage 
in the business; such an ordinance 
is a discriminatory trade regulation 
and therefore invalid —Common¬ 
wealth V. Male, 45 Pa.Dist. & Co. 639, 
20 Lehigh Co.L J. 55, 34 Mun.L.B. 
134, 56 York Leg.Rec. 143, 

1. Ark.—Corpus Juris qupted in 
City of Morrilton v. Malco Thea¬ 
tres, 149 S.W.2d 55, 57, 202 Ark. 
100-^ity of North Little Rock v. 
Rose, 206 S.W. 449, 136 Ark. 298. 

2. Tex.—^Xydias Amusement Co. v. 
City of Houston, Civ.App., 185 S. 
W. 415. 

3. R I.—Thayer Amusement Corp v. 
Moulton, 7 A.2d 682, 63 R.I. 182, 
124 A,L.R. 236. 

Prohibition of construction 

The General Borough Act confer¬ 
ring power on borough officers to 
regulate, license, or prohibit theatri¬ 
cal exhibitions, etc., conferred power 
on a borough to enact an ordinance 
prohibiting the construction of mo¬ 
tion picture theaters within the bor¬ 
ough as against contention that the 
word "prohibit" authorized the bor¬ 
ough to forbid only those theatrical 
exhibitions which were evil or harm¬ 
ful.—^Kistler V. Borough of Swarth- 
piore, 4 A,2d 244, 134 Pa.>Super. 287. 
I^cal cond^ons 

In determining legality of ordi¬ 
nance pro-hibiting moving picture 
theater in a borough in a. compara-^ 
tlvely small residential and college 
town where there was no Industry 
and but few stores largely concen¬ 
trated in the center of town, ordi¬ 
nance would be construed if possible 
with reference to local conditions.— 
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Kistler v. Borough of Swarthmore, 
supra. 

-4. TJ.S.—Brooks v. City of Birming¬ 
ham, B.C.Ala., 32 F.2d 274. 

62 C.J. p 845 note 58. 

ProtectloiL an broad as danger 

Since a public showing of an ob¬ 
scene, indecent, immoral or sacrile¬ 
gious motion picture may do incal¬ 
culable harm, the state, under its 
police power, may afford protection 
as broad as the danger presented in 
making provision against the threat 
of such harm.—Joseph Burstyn, Inc- 
V. Wilson, 101 N.H.2d 666, 303 N.T. 
242, reversed on other grounds 72 

S.Ct. 777, 343 U.S. 495, 96 LBd. 1098. 
trncertainty 

Ordinance prohibiting exhibition of 
moving pictures illustrating nude fe¬ 
male form, indecent scenes, trade of 
procurer, seduction, or unlawful sex 
relations was not void for uncertain¬ 
ty.—^Brooks V. City of Birmingham, 
D.C.Ala., 32 F.2d 274. 

5. U.S.—^Fox Film Corp. v. Trum¬ 
bull, DC.Conn., 7 F.2d 715, appeal 
dismissed American Feature Film 
Co. V. Trumbull, 46 S Ct. 107, 269 
U.S. 597, 70 L.Ed. 431. 

N.T.—Message Photo-Play Co. v. 
Bell, i66 N.Y.S. 338, 179 App.Uiv. 
13. 

6. N.Y.—^Message Photo-Play Co, v. 
Bell, supra, 

7. U.S.—City of Chicago v. Fox 
Film Corporation, Ill., 251 P. 88-3, 

, 164 aC.A. 99. 

62 C.J. P 846 note 61. 

8. U®.—^Paramount Pictures v. 
Longer, D.C.N.U., 23 F.Supp. 890, 
reversed on other grounds 59 S.Ct. 
641, 306 U.S. 619, 83 L Ed. 1025. 

9. Ga.—^Publix-Lucas Theaters v. 
City of Brunswick, 56 S.E.2d 264, 
206 Ga. 206. ■ 
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mg picture shows in any particular locality of 
the municipal boundaries,^o or to prohibit operators 
of motion picture shows from operating more than 
one picture show in the city.^^ Also, after a build¬ 
ing has been authorized and the owner has incurred 
expense in constructing it, the city has power only 
to regulate and not to prohibit its use for moving 
picture purposes.^^ 

Fool and billiard halls; bowling alleys. General¬ 
ly, regulations as to pool and billiard halls must be 
reasonable.^3 Municipal corporations may have the 
right to enact ordinances prohibiting the keeping 
of billiard or pool tables for hire or for public use,i^ 
and this right may be given to them by express 
provision of statute,^^ but under a mere power 
granted to regulate such establishments a munici¬ 
pality may not entirely prohibit them,i6 and under 
a statutory grant of power to regulate and suppress 
billiard and pool tables, a municipality may not 
adopt an ordinance prohibiting the playing of bil¬ 
liards or pool.^^ Where a municipal corporation 
may within its territorial limits exercise the police 
power of the state by virtue of express grant, it 
may prohibit public billiard or pool halls.^^ So too, 
the power of a municipal corporation to prohibit 
billiard or other tables for a similar purpose in 
any place of public resort authorizes the corpora¬ 


tion to prohibit the keeping of pool tables.^^ 

The power to suppress public pool or billiard 
halls irrespective of gambling may be expressly 
granted,-0 but authority to suppress gambling hous¬ 
es may not warrant an ordinance forbidding the 
keeping of billiard and pool tables for hire,^^ and 
a statute empowering a municipality to license, reg¬ 
ulate, tax, or suppress billiard tables and other in¬ 
struments used for gambling does not confer au¬ 
thority on the municipality to prohibit the keep¬ 
ing of a pool hall in which gambling is not per- 
mitted.22 As a general rule, a municipality may 
not prohibit pool or billiard halls which have been 
licensed by the state.^s However, a municipality 
operating under a special charter and given express 
power to prohibit such halls may do so, even though 
they are licensed, by the state.^^ An ordinance 
generally prohibiting the operation of pool halls 
is not discriminatory because the owners of a cer¬ 
tain class of hotels are permitted to keep a room 
in which guests might play at the game.^s 
business of conducting a pool or billiard hall foY 
public entertainment may be confined to reasonable 
territorial limits within the municipality.^® 

A bowling alley has been recognized as a legiti¬ 
mate place of amusement,27 and it has been held that 
its ordinary use may not be interfered with by 


lO- K.T.—-Wertlieimer v. Schwab, 
2l0 N’.Y.S. SIZ, 124 Misc. 822. 

11, Ark.—City of Momltou v. Mal- 
co Theatres, 14& S.W.2d 55, 202 
Ark. 100. 

12- Ark.—Corpus Juris guoted lu 
City of Morriiton v. Malco Thea¬ 
tres, 149 S.W.2d 55, 57, 202 Ark. 
100 . 

N.T.—In re Walker, 146 K.Y.S, 619, 
84 Kisa 118. 

13. Tenn,—Craig v. Mayor and Ald¬ 
ermen of Town of Gallatin, Tenn., 
79 S.W.2d 653, 168 Tenn. 413. 

43 C.J. p 412 note 32. 

Sours 

Town ordinance requiring pool and 
billiard rooms to remain closed be¬ 
tween hours of 6 P. M. and 7 A. M, 
was unreasonable exercise of police 
power, where pool and billiard room 
bwners had license from state and It 
appeared that persons in town Were, 
In main, at work during daylight 
Ifeburs.^—Craig v. Mayor and Aider- 
men of Town of Gallatin, Tenn., su¬ 
pra. 

14. —Assaid v. City of Roanoke, 

• 18 S.B.2d 287, 179 Ya. 47. 

43 C.J. p 411 note 26. 

Came of ^snooker” 

Municipal’ ordinance prohlhiting 
maintenance of p^ces where bil¬ 
liards or pool are o®. p©f>i or 


billiard tables, and where any games 
are played with cues or balls for 
hire on tables, was held sufficiently 
broad and definite to prohibit main¬ 
tenance of halls and parlors where 
game of "‘snooker" waa played for 
hire.—Whitson v. City of ICngfisher, 
54 P.2d 616, 176 Okl. 145. 

15. Miss —Recreation Club v. Mil¬ 
ler, 5 So.2d 678, 192 Miss. 269. 

Okl.—Whitson v. City of Kingfisher, 
54 P.2d 616, 176 Okl. 145. 

43 C.J. p 411 note 27. 

Opeiratiou by recreatiou dub 

Where use of a poolroom operated 
by an incorporated recreation club 
was restricted to those members who 
paid merely nominal dues, but whosb 
regrular contributions were expected, 
invited, and depended on as part of 
income of owners of corporation’^s 
stock in whose profits members did 
not share, the contributions Were not 
"voluntary" and room was a "pool- 
room" within statute authorizing mtE- 
niclpalities to prohibit poolrooms and 
ordinance making it unlawful to op¬ 
erate a club poolroom whereby any 
profit inured to any person br corpo¬ 
ration organized for profit.—Recrea¬ 
tion Club V. Miller, 5 So.2d^ 67«> 192 
Miss. 259. 

16. Ark.—^Bryaoj. v. Malvern, 183 S. 
W. 967, 122 Ark. 379. 

43 C^J. p 412 note 28« % ^^ 

m 


17. Utah.—^American Fork City v. 
Robinson, 292 P, 249, 77 Utah 168. 

18. S.C.—Fowler v. Anderson, 128 S. 
B. 410, 131 'S.C. 471. 

43 C.J. p 412 note 29. 

19- in.—Atwood V. Otter, 129 N.E. 
573, 296 Ill. 70. 

20. La.—Shreveport v. Dale, 89 So. 
408, 149 La 439. 

21. N.J. —Preninger v. Belvidere, 44 
N.XLaw 360. 

2Z, Ark.—^Dardanelle v. Gillespie, 
172 S.W. 1036, 116 Ark. 390. 

23- Tenn.—Craig v. Mayor and Ald¬ 
ermen of Town of Gallatin, Tenn., 
79 S.W.2d 563, 168 Tenn. 413. 

43 C.J. p 412 note 41. 

24. Hiss.—Corinth v. Crittenden, 47 
So. 625, 94 Miss. 41. 

U.S.—^Murphy v. State of Cali¬ 
fornia, Cal., 32 S.Ct. 697, 225 U.S. 
53 L.Ed. 1229. 

Cal.— Mx. parte Murphy, 97 P. 199, 8 
- Oaa!.App. 440. ' 

26. Fla-,—State ex rel. Luke v. City 
of Tallahassee, 131 So. 386, lod 
Fla 1529. 

Ga—Purvis v. O'cilla 102 S.k. 2|!1, 
149 Ga, 771. 

27. La—Shreveport v. Lelderkranfz 

Soc., 58 So. 578, 130 U 
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condemning* it as a nuisance per se.^s However, 
under some charter provisions, a municipal corpo¬ 
ration may, in its discretion, suppress bowling al- 
Ieys.2» 

Racing. Generally, the state may prohibit the 
racing of horses or other animals,or abolish race 
tracks,^^ and, in the exercise of the police power, 
the state may restrict bookmaking and betting at 
races.^^ A state racing commission has a wide 
discretion in the exercise of authority expressly or 
impliedly conferred on it by the legislature,but 
it must exercise such authority reasonably and 
not arbitrarily,34 and it may not act outside the 
scope of the authority conferred.^^ Statutory pro¬ 
visions as to the manner of proceeding by a state 
regulatory commission and the quorum required 
must generally be observed.^® Unless otherwise 
provided by statute, all of the individual members 
of a racing board need not act as a unit in order 
to hold a valid hearing or make a valid decision,^"^ 
and a disqualified member of the board is not en¬ 
titled to sit at a hearing before it under the doc¬ 
trine of necessity because his absence would leave 
an even number of members who might divide even¬ 
ly so that no decision could be reached.^^ 


§ 4. Particular Regulations 

Public places of amusement may be required to open 
and close at reasonable hours, and regulations may 
prescribe the age of persons who may attend dances cr 
who may visit public billiard and pool rooms. 

In the exercise of the regulatory power, public 
places of amusement may be required to open and 
close at reasonable hours.^S Accordingly, a politi¬ 
cal subdivision of the state may, within reasonable 
limits, regulate or prescribe the opening and clos¬ 
ing hours of dance halls,or of pool and billiard 
halls,but not so as to impair rights granted un¬ 
der state license.'^^ A governmental unit may be 
authorized to prohibit public dances on certain days 
of the year,^3 to require that dance halls be run by 
persons of good character,^^ to prescribe the age 
of persons there attending,“^5 to prohibit the solici¬ 
tation of dancing partners or refreshments on a 
commission basis,and to prohibit musical enter¬ 
tainment and dancing in places where beer is of¬ 
fered for sale.^*^ Also, an administrative regula¬ 
tion may require the fingerprinting of employees in 
cabarets, and the securing of an identification 
card,^® and may provide for the barring of per¬ 
sons convicted of a felony or certain misdemeanors 


28- La.—^Shreveport v. Leiderkrantz 
Soc, supra. 

29. Ind.—^mith v. Madison, 7 Ind. 

86 . 

30- W.Va.—Tweel v. West Virginia 
Racing Commission, 76 S E.2d 874, 
appeal dismissed 74 S.Ct. 123, 

62 O.J, p 845 note 66. 

31. Md.—Clark v. Harford Agricul¬ 
tural & Breeders' Ass'n, 85 A. 663, 
118 Md. 6<58. 

32« Md—Clark v. Harford Agricul¬ 
tural & Breeders' Ass'n, supra. 

33- Fla.—iState ex rel. Fronton EIx- 
Iiibition Co. v. Stein, 198 So. 82, 
144 Fla. 387. 

34- Fla.—Jones v. Kind, 6% So.2d iss. 

35. Fla.—St- Petersburg Kennel 

Club Y. Baldwin, 38 So. 2d 436. 

36. R.I.—^Narragansett Racing Ass’n 
V. Kiernan, 194 A* 692, 69 R.L 90. 

Blearing 

Where petitioner before .;Bacing 
OoTOtmtissipn! .preseupfee^ him own tern 
tlmony, submitted the matter for de¬ 
cision and Hlid net request a continu¬ 
ance of tihe hearing or ask, for further 
time to obtain or p-roduce tesitimony 
of any other witness, petitioner was 
deemed to haw waived, any defecst In ’ 
the notice of heas^Ung by. the; Commis¬ 
sion.—State ex reL w. West 

Virginia Racd^. Coipnilssioi^ 63, ,S^ 


38- R.L—^Harragansett Racing Ass’n j 
v. Kiernan, supra. | 

39. U.<S —^Pughe v. Lyle, B.C.Cal., 10 
F.Supp. 245. 

N.H.—State v. Freeman, 38 H.H. 426, 
nxing of hours by eoiuxty Judge 
The provision of the act providing 
for regulation of roadhouses and 
houses of entertainment located out¬ 
side ©f incorporated <dties and towns 
which gives county judges power to 
fix reasonable houra of operation is 
not void as an unlawful “delegation 
of legislative authority.”—^RatlifiC v. 
Hill, 168 S,W.2d 336, 293 Ky. 36. 

40, U.©v—Corpus Juris cited In 
Pughe V. Lyle, D.CLCal., 19 F.Supp. 
245, 248. 

Wjss.^ —Corpus Juris quoted In Stetzer 
V. Chippewa County, 273 H.W. 525, 
225 ‘tVis. 125—Mehlos v. Milwau¬ 
kee, 146 N.W. 882, 166 Wls. 591, fel 
LjR,A„K.e., im, Ann.Ca5.1915C 
1102 . 

62 C-J. p 846 note 74 faj. . • 

Vliaidllty Of : , 

A county ^rdinande^ : reiiltliSig ,to’ 
closing Imurs of public dances whs%;h 
defined a "public, dance” |ia a dnnce 
at whieh adrpisaion could bV had by 
public genei^aHy. and a ^tpqh^c dance 
hajif* a? any rooaaa^'^br place 
ait whidh a publicbe hpid, 
©r , any hall or acaderpy whlfh 
1 classes in danci^* arb’ iel.d and to- 
i struotions. in> dancing. given for 'p&y 
; wae. not. in val^ on ^oi^d that or di- 
na#ce^, kb iti| w^ tdo am- 


37. t R.L—^Narrag^se)^ Kadpg.Ass'n 
y. 1 * ■ 


and jbs^<^ 


granted by statute authorizing coun¬ 
ties to regulate dance halls,—Stetzer 
V. Chippewa County, 273 H.W. 525, 
225 Wis. 125. 

41- Tenn.—Craig v. Mayor and Ald¬ 
ermen of Town of Gallatin, Tenn., 
79 S,W.2d 553, 168 Tenn. 413. 

43 C.J. p 412 note 43. 

42. Tenn.—Craig v. Mayor and Ald¬ 
ermen of Town of Gallatin, Tenn., 
supra. 

43 C.J. p 412 note 46. 

43. Wls.—Stetzer v. Chippewa Coun¬ 
ty, 273 N.W. 525, 226 Wis, 1.2^. 

44. N.T.—Conley v, Buffalo, 119 N. 
Y.S. 88, 65 Misc 102—Qeyer v. 
Buck, 175 X.T.S. 613. 

45. N.T.—Conley v. Buffalo^ 119 N. 
T.S. 88, 65 Misc. 102^—Geyer v. 
Buck, 176 N.T.S. 613. 

46. Wash—Bungalow Amusement 

Go. V. City of Seattle, 2$9 P. 1643, 
148 Wash. 485, 60 A.L.R. 166. 

4^, ‘ko.-^Zinn v. cAi' Steelville, 
173 S.W.2d 398, 351 Mo. 413. 

48, ‘ N.T.—^Friedman v. Valentlae, 30 
N.T.S.2d 891, 177 3Misc 437, af¬ 
firmed 42 N.Y.S,2d 693, 266 App.Div. 
66L 

BWooatioiL 

'Bhder regulations promulgated by 
city pblice commitssioner which re¬ 
quires fingerprinting of employees in 
cabarets and securing of an identifi- 
catio-n card, commissioner may re¬ 
voke an. identification card of an em¬ 
ployee only after notice and hearing. 
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and offenses from employment in cabarets and 
an officer may be empowered to vacate a dance 
hall on violation of an ordinance or because of mis¬ 
conduct therein.^® 

Keepers of pool or billiard tables may be pro¬ 
hibited from permitting minors to play thereon with¬ 
out the consent of their parents,®^ and a municipal 
regulation prohibiting minors from visiting public 
billiard rooms and poolrooms is a valid exercise 
of the police power when applied to billiard roewms 
and poolrooms frequented by professional gam¬ 
blers.®* A regulation may require that a life 
guard be on duty at a public swimming pool.®* A 
state board or commission so empowered by stat¬ 
ute may promulgate a regulation as to boxing con¬ 
tests that a copy of a managerial contract be filed 
with the commission for approval and that such a 
contract becomes void if at any time during its term 
the manager is not duly licensed by the commis¬ 
sion.®^ 

A racing commission may promulgate rules reg¬ 
ulating the conduct of trainers, jockeys, and own¬ 
ers, and also rules regulating other matters in or¬ 
der that races may be conducted fairly,®® such as 
rules providing for the suspension of a horse shown 
to have been given a stimulant or drug, and the 
return of the purse won by such horse;®® and 
trainers of race horses have a right to engage in 
their vocation if they conform to the provisions 
of the stettnte and reasonable rules aiKi regulations 


adopted by the commission.®’^ Also, a rule of the 
racing commission may limit horse racing on li¬ 
censed tracks to certain hours, which were those 
within which racing had been previously conduct¬ 
ed.®* However, a state racing commission may be 
without power to require an employee and stock¬ 
holder of a corporation engaged in the racing busi¬ 
ness to sever his financial interest in racing,®* or to 
adopt a rule prohibiting operators of dog racing 
tracks located within a certain distance of licensed 
horse racing tracks from conducting matinee pro¬ 
grams during the horse racing licensee’s authorized 
racing season.®* 

§ 5. -Attendance of Firemen and Police¬ 

men 

A municipality may take such reasonable precau¬ 
tions as may be necessary for the protection of persons 
attending theaters, as by sending firemen to a theater 
during performances. 

In the interest of public safety a municipality 
may take such reasonable precautions as may be 
necessary for the protection of persons attending 
theaters, and may send firemen to a theater during 
performances,®^ and they are not trespassers.®* 
However, an ordinance requiring proprietors of 
theaters to have firemen or policemen in attend¬ 
ance does not impose the expense of having them 
attend on the owner, if not expressly imposed by 
ordinance;®* and it has been held that a munici¬ 
pality has no power to require theater owners to 


and if commissioner's power is exer¬ 
cised arbitrarily employee bas his 
redress in the courts.—Friedman t. 
Valentine, supra. 

49. ]^r.T.—Friedman r. Valentine, 
supra. 

50. Wash.—Bungalow Amusement 
Co. V. City of Seattle, 269 P. 1943, 
148 Wash. 485, 60 A.I..R. 166. 

51. Mo.—Plattsburg- v. Trimble, 46 
Mo.App. 459. 

53- Cal.—Ex parte Meyers, 94 P. 870, 
7 Cai.App. 528. 

53. CaL—^Ldndsey v. De Vaux, 123 
P.2d 144, 50 Cal.App.2d 446. 
“Q naHlie d life srtuurd,” within rule 
of state health department requir- 
Ingr such life grttard to be on duty at 
public swlmmingr pool, is one who has 
at least ordinary powers of observa- 
tlon, who is vigilant and attentive to j 
duty, and who realizes that, particu- ! 
larly in swimming- pool in which 
you^ children are charged admis- 
stofu to swim, he should be watchful 
for any sign of distress or danger 
and to render assistance,— 

Xdndsey V. Do Vaux, supra. 

64. K.Yj—C hisarona v. Pabe, 22 N.Y. 
a2d 1216^ m Misc. 269. 


HetenninatioxL of relationship 
Under its authority to reject claims 
of managerial status, the state ath¬ 
letic eommlssion could determine be¬ 
tween whom the,relationship of man¬ 
ager and fighter exists.—Casarona v. 
Pace, supra, 

55w Md.—Bramn v. Mahoney, 48 A.2d 
695, 187 Md. 89—Mahoney v. Byers, 
48 A.2d 600, 187 Md. 81. 

63. W.Va.—State ex rel. Spiker v. 
West Virginia Racing Commission, 
68 S.E.2d 831, 135 W.Va 512. 

57. Md.—Brann v. Mahoney, 48 A. 2d 
605, 187 Md. 89—Mahoney v. Byers, 
48 A.2d 600, 187 Md, 81. 

58- Fla—State ex rel. Hollywood 
Jockey Club v. Stein^ 182 Soi. 863 , 
133 Fla. 530. 

Power not limited by statute 
The statutory provisions prescrib¬ 
ing time of year during which horse 
races might be held, length of time 
during which race track might be 
operated and prohibiting Sunday fac¬ 
ing, did not limit power of state 
racii% commission to fix time for 
racing to those matters, but com¬ 
mission, under general power to 
regulations, was authorized to make 
rule providing that horse racing 


[ should be conducted between hours 
of 12 noon and 7 P. M., provided such 
r rule was not arbitrary and unreason¬ 
able.—State ex rel Hollywood Jockey 
Club V. Stem, supra. 

59. F7a—^Jones v. Kind, 61 So.2d 
188., 

60u Fla.—St Petersburg Kennel 

Club V. Baldwin, 38 So.2d 436. 

, 61. Ala.—Tannenbaum v. Rehm, 44 
So. 632, 152 Ala. 494, 126 Am.S.R. 
62, 11 Li.RjV.,N.S., 700. 

Mich.—^Norris v, McFadden, 124 N.W. 
54, 159 Mich. 424. 

63. Mich.—H’orris v. McFadden, su¬ 
pra. 

Zu^urieu 

In action by fireman against thea¬ 
ter for injuries sustained in fall into 
a pit maintained in passageway, the 
Mw appboablef to a fireman or other 
municipal employee who goes upon 
privately owned premises in dis¬ 
charge of hia duty eontrois.-—Taylor 
V. Palmetto Theater dJo., 28 S.E.2d 
638, 2t4 S.a % 

6 d- Conn.—dlty of liartford v. Par¬ 
sons, 87 A. 736, 87 Conn. 412, Ann. 
Cas.X916A 1182. 

62 OJ. p 8 i 8 note I 64 . 
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employ ami pay such officers for their attendance,** 
although there is also authority to the contrary.** 
Even where the latter view prevails, a further stat¬ 
utory provision, which dictates a minimum wage 
and seeks to take away the right of the theater own¬ 
er to discharge the employee or reduce his wages 
except with the approval of the board of fire com¬ 
missioners, is invalid, as taking away that freedom 
and liberty of contract to which defendant is enti¬ 
tled under the Fourteenth Amendment to the Con¬ 
stitution of the United States.** 

g 5 , - Censorship 

a. In general 

b. Reexamination and review 
a. In Greneral 

While In exceptional cases state iaw may validly 
provide for the censorship of moving picture films, ordi¬ 
narily such censorship, effected by requiring that per¬ 
mission for the exhibition of such films be obtained In 
advance from public officers who are given authority 
to Judge the content of the words and pictures sought 
to be communicated, violates provisions of the federal 
Constitution, where unrelated to legitimate governmen¬ 
tal interests of the state. 

In a number of states the power of censorship 
of moving pictures before exhibition has been vested 
by statute in state boards of censors, which have 
been given authority to determine whether they are 
proper for exhibition and to permit, or refuse to 


permit, the exhibition thereof.*^ Where the en¬ 
tire legislative power to regulate shows and thea¬ 
ters has been delegated to municipalities, this au¬ 
thority has been conferred by municipalities on 
boards of censors** or on a single censor.*^ 

It has been broadly stated by the supreme court 
of the United States that, while in exceptional 
cases state law may validly provide for the cen¬ 
sorship of moving picture films,ordinarily such 
censorship, effected by requiring that permission 
for the exhibition of such films be obtained in ad¬ 
vance from state officials who are given authority 
to judge the content of the words and pictures 
sought to be communicated, violates provisions of 
the federal Constitution, where unrelated to legiti¬ 
mate governmental interests of the state,and it 
has accordingly been held that a state may not ban 
the showing of a film on the basis of a censor's 
conclusion that it is “sacrilegious" under the terms 
of a statute banning “sacrilegious" films, "^2 although 
the court expressly refused to decide whether a 
state could censor motion pictures under a clear¬ 
ly drawn statute designed and applied to prevent 
the showing of obscene filmsFollowing this ad¬ 
judication of the supreme court, it has been held 
in the state courts, taking cognizance of the deci¬ 
sion of the supreme court, that moving pictures 
have not been exempted completely from state 
censorship,'^* that there still remains a limited field 


64. Ill.—City of Chicago v. Weber, 
92 NE. 859, 246 Ill. 304, 410, 34 
Li.RA.,NS., 306, 20 Ann.Cas. 359. 

62 C.X p 848 note 17. 

65. Ala.—Tannenbaum v. Rehm, 44 
So. 532. 152 Ala. 494, 126 Am.S.R. 
52, 11 L.RA„N.S., 700. 

H.I.— O'Neil V. Providence Amuse¬ 
ment Co.. 108 A. 887, 42 R.I. 479, 8 
A.L.R. 1590. 

66. R.I.—O’Neil v. Providence 
Amusement Co., supra. 

67. N.T.—Joseph Burstyn, Inc. v. 
McCaffrey, 101 N.Y.S,2d 892, 198 
Misc. 884. 

Pa,—^In re Ramparts We Watch, 39 
Pa-Blst. & Co, 437. 

62 C.J. p 848 note 20, 

Complete seM-contalnei. ay stem 
Education forms a complete 

self-contained statutory system for 
the regulation of motion pictures 
with particular cwPhaMs oUf their 
moral content and manifests legisla^ 
live intention to create a uniform and 
exclusive state-wide system of mo¬ 
tion picture censorship superseding 
other mconslstent provisions* of the 
law.—Tool Co, v.^Exeldlng, 73< 
^9a 138 »sc. 9l47., ^^ * 

BxemptlfdiL of news re<^ 

(i) 'A' ’foilMength pactnre,. 


without dramatic plot or climactic | 
sequence, depicting current happen¬ 
ings accompanied by a spoken ex¬ 
planatory narrative, is a news reel 
within the meaning of the statute 
exempting news reels from censor¬ 
ship, even though it contains an oc¬ 
casional detail bred of imagination 
rather than observation, and a few 
incidental comments which are not 
strictly statements of fact.—In re 
Spain in Flames, 36 PaBist. & Co. 
285. 

(2) A motion picture film, portray¬ 
ing German conquests in France and 
elsewhere, portrays “current events” 
within statute authorizing exhibition 
of films portraying such events with¬ 
out license, even though it contains 
Introductory historical material.— 
Rollins V. Graves, 80 N.Y.S 2d 610, 
177 Mise. 39, affirmed 32 N.Y.S.2d 11, 
263 App.Div, 907. 

(3) It was held, however, that a 
feature picture based on a fictional 
theme concerning events which hap¬ 
pened prior to 1920, and interpolating 
scenes of the German invasion of 

I Poland in September of 4939, not, 
at least in September of a film 

of '^current news events or happen¬ 
ings, commonly known as; news reels” 
within the melthiiig ^of the provision 


of the statute—exempting such films 
from censorship.—In re Ramparts 
We Watch, 39 PaDist. & Co. 43T. 

68. Ill.—United Artists Corporation 
v. Thompson, 171 N.E 742, 339 IlL 
596. 

69. Ill.—^People v. City of Chicago, 
209 IlLApp, 582. 

70. U S.—Joseph Burstyn, Inc. v. 

Wilson, N.T.. 72 S.CL 77?, 343 tT.S. 
495, 96 1098. 

71- U.S,—Joseph Burstyn, Inc. v. 
Wilson, N.Y., 72 S.Ct. 777, 343 U.S. 
495, 96 Li.Ed. 1098, overruling con¬ 
trary language in Mutual Film Cor¬ 
poration V. Industrial Commission 
of Ohio, Ohio, 35 S.Ct. 587, 23S U.S. 
239, 69 Li Ed. 552. 

72. U.S.—Joseph BurstyTi, Inc. v. 
Wilson, 72 S.Ct. 777, 343 U.S. 496, 
96 ti-Ed. 1098. 

, 73. U.S.—Joseph Burstyn, Inc. v. 
Wilson, supra 

74. N.Y.—Commercial Pictures Corp. 
V. Board of Regents of University 
of State of N. Y., 113 N.E2d 602, 
305 N.Y. 336, reversed without 
opinion 74 S.Ct. 286, 346 U.IS. 587, 
98 E.Ed.-^ 



86 C.J.S, 


§ 6 THEATERS & SHOWS 

in which decency and morals may be protected from 
the impact of an offending moving picture film by 
prior restraint under proper criteria,*^5 and that 
films may be banned by state censors as not meet¬ 
ing the requirement of the statute that they be of a 
moral, educational, or amusing and harmless char¬ 
acter,or where such films are “immoral” or 
“would tend to corrupt morals” within the terms 
of the statute but these judgments of the state 
courts have been reversed without opinion by a 
later decision of the supreme court of the United 
States citing only in support thereof its prior de¬ 
cision in the case of Joseph Burstyn, Inc. v. Wil¬ 
son.*^® Prior to these decisions of the supreme 
court, it was held that censorship is a valid exercise 
of the police power of the state,*^^ and not objection¬ 
able as in violation of guarantees of the state and 
federal constitutions,^® but that a motion picture 
exhibitor has a constitutional property right to show 
a film which is not indecent or immoral.^i 

Under decisions which recognized the right of 
censorship prior to the late adjudications of the 
supreme court, it has been held that the general 


welfare clause of a home-rule statute does not au¬ 
thorize a municipality to censor motion pictures 
in duly licensed theaters,but it has also been held 
that a city may enact an ordinance requiring per¬ 
sons engaged in exhibiting moving pictures to ob¬ 
tain a permit, and providing that the chief of police 
shall not issue a permit for the exhibition of im¬ 
moral or obscene pictures,^3 or an ordinance pro¬ 
viding for a board of censors and requiring a per¬ 
mit before any moving pictures are exhibited,84 
and such power of licensing and censoring mov¬ 
ing pictures and plays may be exercised by a city 
at least where a statute or charter provision au¬ 
thorizes the municipality to license and regulate 
theaters or shows.^® The exercise of such power 
by a municipality, it has been said, is not affected 
by a general statute making the exhibition of in¬ 
decent, immoral, or obscene pictures a misdemean¬ 
or, but containing no provision for regulation or su¬ 
pervision or the appointment of a board of cen- 
sors.88 However, where the power of censorship 
conferred on a state officer or board is exclusive, 
coequal powers may not be exercised by any mu¬ 
nicipal officer,and a local law wffiich purports to 


75. Ohio.—Superior Films, Inc. v. 
l>epartment of Education, Division 
of Filna Censorship, 112 N‘.E.2d 311, 
IBS Ohio St 315, reversed without 
optelon 74 S.Ct 386, 346 U.S. 587, S8 

76b Ohio.—Superior Films, Inc. v. 
Department of Education, Division 
of Film Censorship, supra. 

Contra State v. Smith, lAun., 108 
N.m2d 532.' 

77- N.T.—Commercial Pictures Corp. 
V. Board of Regents of University 
of State of N. T., 113 N R2d 602, 
305 ISr.T. 336, reversed without 
opinion 74 S.Ct 286, 346 U.S. 687, 

98 D.Ed. - 

Sexual immorality 

The word ‘‘immoral'* as used In 
statute providing that a moving pic¬ 
ture shall not -be licensed if it is 
“immoral” relates to sexual immoral¬ 
ity.—Commercial Pictures Corp. v. 
Board of Regents of University of 
State of K. T., 113 N.E,2d 602, 306 
N.T. 33$, reversed without opinion 
74 iS.Ct 286, 346 U.S. 587, 08 ,L,Ed. 

78. U.S.—Superior Films, Inc. v. De¬ 
partment of Educarion, Division of 
l^lm Censorship, Ohio, 74 S.Ct 286, 

,^46 687, 08 DEd. -. citing 

Joseph Burstyn, Inc. v. Wilson, 72 
exit 777, 343 U.S. 405, 96 D.Ed. 

11008. f ^ t I 1 

Sympafhetio treataueiit of criminals 
Judgment that division of film cen¬ 
sorship did not abuse fts discretion in 
refusing to approve fbr public exhibi¬ 
tion moving picture wMch involv¬ 


ed cold blooded murders, and where 
a schizophrenic killer was treated 
with sympathy, and an underworld 
boss was depicted as vastly more 
efficient than the police, and twice 
methods for abducting children on 
the streets were elaborated, was re¬ 
versed.—Superior Films, Inc. v. De¬ 
partment of Education, Division of 
Film Censorship, supra. 

XUidt sex relations 

Judgment holding that moving pic¬ 
ture which was concerned solely with 
promiscuous Illicit sex relations 
came within statute providing that a 
moving picture shall not be licensed 
if it Is “immoral” or is of such char¬ 
acter that its exhibition will tend to 
corrupt morals and that such moving 
picture could be banned was re¬ 
versed.—Commercial Pictures Corp. 
V. Board of Regents of University of 
State of N T., N.T., 74 S.Ct. 286, 346 
U.S. 587, 98 LBd.- 

79- N.T.—^Pathd Exch. v. Cobb, 195 
NT.S, 661, 202 App.Div. 460. 

62 C.J. p 848 note 24. 

80b Pa,—^Buffalo Branch Mutual 
Film Corp. v. Breitinger, 95 A. 433, 
35-0 Pa. 226. 
di-'v 8*8 itotes 26, 27. 

Saoe cat 

Qanso^p^p Imoi^on'pictures may 
not be based soleljr^oii: race or color. 
—United Artists X^rp. v., <>f 

Censors of City qf Mempl^s, 32^ BJWJ 
3d 660, 189 Teim, 397. ' " 

81. SrQdi.—Schumaa v. Plciiiwt, 

. Nr.w. 3i;2,.277Mi<*; 2a5i,.. i 


82- N.J.—Public Welfare Pictures 
Corporation v. Brennan, 134 A. 868, 
100 N.XEd. 132. 

83. Ill.—Block V. City of Chicago, 87 
N.E. 1011, 239 Ill, 251, 130 Am SR. 
219. 

84. Ill.—United Artists Corporation 

V. Thompson, 171 N.E. 742, 745, 339 
Ill. 695. 

85. N.J.—Adams Theatre Co. v. Kee¬ 
nan, 96 A.2d 619, 12 N.J. 267. 

62 C.J. p 848 note 33. 

Standard held Bnfficient 
Standard of “decency and good or¬ 
der** in municipal ordinance provid¬ 
ing for licensing of plays, shows and 
motion pictures was sufficient norm 
in statutory category of vice and im¬ 
morality.—Adams Theatre Co. v. 
Keenan, supra. 

88- Tex.—^Xydlas Amusement Co. v. 
City of Houston, Civ.App., 186 S. 

W. 415. 

87. N.Y.—Joseph Burstyn, Ina v. 
McCaffrey, 101 N.T.S.2d 892, 198 
Misa 884—Hughes Tool Co, v. 
Fields* 73 N.T^.;2d 98, 188 Misc. 
947, affirmed 89 N.E.2d 540, 297 N. 
T. 102A 

XregiBlatirvre intent 

Under statutes relating to the reg¬ 
ulation of naotiioii picture films, it 
was intended to establish a uniform 
method of admeasurement of films in 
the respects indicated to apply 
throughout the - state to safeguard m 
the people' against exhibition of im¬ 
proper film® gfid Insure against prose¬ 
cution the ow^jss of ^Ums. who 

thje inspectljen; re- 
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give a municipal officer regulatory powers as to 
die content of films is invalid.^S 

In any event, the powers of a censor or board 
of censors are such only as are conferred by stat¬ 
ute or ordinance,^^ and cannot be exercised arbi¬ 
trarily, capriciously, oppressively, or in such way 
as to abuse the discretion vested in it,^<> or contrary 
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to the plain intent of the statute and this discre¬ 
tion is not a judicial discretion,but a discretion 
such as may be expected from persons qualified to 
know common standards of morality and to de¬ 
cide whether the exhibition of the picture would 
tend to lower public morals.^2 The censor need not 
judge the picture as a whole rather than with re¬ 
spect to any particular part or scene.^^ 


Quired and made and it was not con¬ 
templated that a city could censor 
films; the fact that legislature did 
not relieve state and locaJ police offi¬ 
cers from duty otherwise imposed of 
detecting and prosecuting- violations 
of the laws of the state did not evi¬ 
dence intention to authorize munici¬ 
palities to censor motion picture 
films, since the statute was Intended 
to mean that local and state police 
officers could enforce the mandatory 
provisions of state statutes if they 
detected violations of the law, wheth¬ 
er they be violations of statutes con¬ 
cerning control of the exhibition of 
moving picture films or other stat¬ 
utes,—City of Lynchburg v. domin¬ 
ion Theatres, 7 S.B.2d 167, 176 Va. 35, 
126 A.L.R. 1368. 

Authority not to be questioiLed 
The authority of the state board of 
censors in certifying a motion pic¬ 
ture cannot be questioned by munici¬ 
pality except by application to the 
board for review of its order or by 
original action in supreme court to 
vacate or amend board’s order.— 
American Committee on Maternal 
Welfare v. City of Cincinnati, 6 Ohio 
Supp. 425. 

Commissioner of licenses and police 
officers 

Commissioner of licenses of city 
could not suspend licenses of motion 
picture theatres as long as they 
threatened to show a motion picture 
which defendant had found to be a 
blasphemous affront to many citizens 
of the community, since right to de¬ 
termine whether a motion picture is 
indecent, immoral or sacrilegious is 
vested solely and exclusively in edu¬ 
cation department of jstate; also, po¬ 
lice officers have no duties with re¬ 
spect to content of motion picture 
films which haVe been licensed,—Jo¬ 
se^ Burstyn, Inc. v. McCaffrey, Idl 
If.TJS.2d 8&2, Ids Misc. 884. 

881 If.T.-^oseph Burstyn, Incs. v. 
McCaffrey, supra—Monroe Amuse¬ 
ments V. City of Rodhester, 75 
J.S 2d 807^ 190 Itoc. 360. 

89U MIoIl—S chuinan v. Pfcfcert, 26'9 
-t&f.W. 152, 277 Jilich 22^ ' 

52 O.J, p 849 note 85. * 

QueirtioiLB of la-w ^ ^ 

Qqnstruction of ^ brdinaiic^ 

o,f powe^ to ,sup- 


powers under ordinance, are ques¬ 
tions of law, and commissioner has 
no discretion to extend his powers 
under guise of interpretation.—Schu- 
man v. Pickert, supra. 

90. Mich.—Schuman t. Pickert, su¬ 
pra. 

62 C.J. p 849 note 35. 

Municipal commlssiozLer of police 
cannot, while acting as moving pic¬ 
ture censor, call into action his gen¬ 
eral powers to preserve public peace 
and prevent crime and arrest offend¬ 
ers without at same time exercising 
his duty to protect rights of persons 
and property, guard public health, 
preserve order, and enforce laws of 
state and ordinances.—Schuman v. 
Pickert, supra. 

Racial mlsnndergtand ing 

Division of film censorship abused 
its discretion in refusing to approve 
moving picture film, merely on alleg¬ 
ed ground that it would contribute 
to racial misunderstanding, because 
story concerned youngs Negro man 
who accidentally killed white girl, 
and who then attempted to extort 
money from her parents by means of 
a ransom note, and who subsequent¬ 
ly murdered his sweetheart in mis¬ 
taken belief that she had betrayed 
him, and the division of film censor¬ 
ship would be directed to reSxamine 
and pass on the moving picture.—Su¬ 
perior Films, Inc. V. Department of 
Education, Division of Film Censor¬ 
ship, 112 N.B.2d 311, 169 Ohio St 316, 
reversed on other grounds 74 SXJt 

286, 346 U.S. 687, 98 L.Ed.-w 

License x^operly refused 

(1) Under statute authorizing re¬ 
jection of license for exhibition of 
motion picture where picture or a 
part thereof is indecent or immoral, 
or if exhibition would tend to cor¬ 
rupt morals, license was {properly 
refused for exhibition: of picture 
which unduly emphasized canml side 
Fof the sex relationship.—^Eeureka Pro¬ 
ductions V. Byrne, 300 N.TJS. 218, 252 
App-Dlv. 355, appeal denied. 

C2) Dlcense was also* properly re¬ 
fused for exhibition of picture pub¬ 
licizing and elucMatizig, siseriMzation. 
as a means to prevent conception of 
children, and which declared in fore¬ 
word that it was “an immoral means 
to a desirable end.”—^Foy Productions 
V. Graves, 3 N.T-S-2d 573,, 253 AOP- 
Dlv. 476. afihaned 16 N.E.2(i‘ 436, ,278 


Moving" picture held not immoral 

Moving picture, which depicted the 
brief life span of a teenager as a 
drug addict, was not “immoral” and 
did not “tend to corrupt morals” 
within meaning of section of educa¬ 
tion law permitting licensing of mov¬ 
ing picture for public exhibition un¬ 
less it is obscene, indecent, “immor¬ 
al,” inhuman, sacrilegious, or exhibi¬ 
tion tends to corrupt morals or incite 
to crime.—Broadway Angels, Inc., v. 
Wilson. 126 N.Y.S.2d 646, 282 App. 
Div. 643. 

91. XJ.®—^Fox Film Corp. v. Trum¬ 
bull, D.C.Conn., 7 F.2d 716, appeal 
dismissed American Feature Film 
Co. V. Trumbull, 46 aCt. 107, 269 
U.S. 597, 70 L.Bd. 43L 
Meaning of terms 

(1> The word “proper^ as used in 
the statute providing that the motion 
picture board of censorship shall ap¬ 
prove films which “are moral and 
proper” is of limited meaning, so that 
a finding that a film is not proper 
necessarily comprehends a finding 
that it is sacrilegious, obscene, inde¬ 
cent, or immoral, or such as tends to 
debase; any other construction might 
render the statute unconstitutional 
because of indefiniteness of stand¬ 
ards.—^In re Spain in Flames, 36 Pa. 
Dist. & Co. 285. 

(2) The term “moral,*’ as used in 
the statute requiring disapproval of 
motion pictures which are immoral or 
tend to debase or corrupt morals, in¬ 
cludes manner, custom, habit, way of 
life, and conduct, and pictures attadk- 
Ing the “American way of life” 
should therefore be disapproved—In 
re Ramparts We Watdh, 39 PnDi^, 
& Co. 437. 

<3) The , term ’^noral,’* as us^ in 
the statute comprehends more of the 
realm of customary good and evil 
than th^t portion concerned merely 
with sexual problems, and “immoral/* 
as- used in the act, may comprehend 
a tendency to arohse hatred against 
foreign powers.—^In re Spain In 
Flames; 36 Pa.D4st. & Go. 286* 

92L Pa.—^In re Goldwyn Distributing 
Corp., 108 A. 816, 266 Pa. 385. 

62 C.J. p 849 note 3.8. 

93. Pa.—^In re Yitagraph, Inc., 145 
A, 518, 295 Pa. 471—In re Goldwyn 
Distributing Corp.» 108 A- 816, 265 
Pa. 336. 

94. Illv—People v. City of Chicago, 
. 209 UhApp. 582* 



§ 6 THEATERS & SHOWS 

1>. Reexammation and Review 

Under some censorship statutes there may be a re¬ 
examination by a board of censors of films sirt>mltted 
to It and on which It has taken action, and review may 
be had in the courts of the determination of such a 
board, although the courts will not Interfere with such 
determination unless the board was guilty of an abuse 
of discretion. 

Under some censorship statutes there may be a 
reexamination by the board of films submitted to 
it, on which it has taken action.^^ So, also, some 
statutes specially provide for review by the courts 
of an order of the board,and it has been declared 
that the right to procure a review by the courts 
of such order exists under the general principles 
of jurisprudence-^^ Ordinarily, however, the cen¬ 
soring of motion pictures or any accompanying 
lecture or auspices under which they are presented 
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is not within the province or function of a court.^s 

Where an order of a board of censors is sought 
to be reviewed in the courts, the procedure for re¬ 
view prescribed by the statute must be followed, 
and no relief can be granted w^here the transcript 
of the record of proceedings before the board does 
not contain all the matters and things heard, and 
the court cannot determine whether the board’s ac¬ 
tion was reasonable.! On appeal from an order re¬ 
fusing to allow the exhibition of a picture, it will 
be presumed that the board acted within the rea¬ 
sonable scope of its discretion, and the burden is 
on appellant to show the contrary,^ and the court 
will not interfere with the decision of a board of 
censors unless it was guilty of an abuse of discre- 
tion,3 Qr unless its action is fraudulent or beyond 


as. N-Y.—Joseph Burstyn, Inc. v. 
Wilson. 101 KB 2d 665, 303 N.Y. 
242, reversed on other grounds 72 
S.Ct. 777, 343 U.S. 405, 06 L.Ed. 
1098. 

62 C.J. p 849 note 41. 

Revocation of license 

(1) The granting of a license by 
motion picture division of the state 
education department to exhibit a 
motion picture was not a final deter¬ 
mination, and the Board of Regents 
of University of state had the power 
to review the action and subsequent¬ 
ly revoke the license previously 
granted.—Joseph Burstyn, Inc. v, 
Wilson, supra. 

(2) Any individual can seek to 
have Board of Regents revoke li¬ 
cense of licensed motion picture film. 
—Joseph Burstyn, Inc. v. McCaffrey, 
101 KT.Y.S. 892, 198 Misc. 884. 

96. Ohio.—^North American Commit¬ 
tee to Aid Spanish Democracy v. 
Bowsher, 9 K.E.2d 617, 132 Ohio 
St. 599. 

"Final order'* 

An order of division of film censor¬ 
ship confirming prior order banning 
film from exhibition within state 
constituted “final order” to be re¬ 
viewed by supreme court.—North 
American Committee to Aid Spanish 
Democracy v. Bowsher, supra. 

97. tr.®.—^Fox Film CorjKiration v. 
Trumbull, D.C.Conn., 7 F.2d 715, 
appeal dismissed American Fea¬ 
ture Film Co. V. Trumbull. 46 S.Ct 
107, 269 U.S. 597, 70 DEd. 431. 

Any individual can obtain relief in 

court if license to exhibit motion pic¬ 
ture film was granted through an 
abuse of power,—^Joseph Burstyn, 
Inc, V. McCaffrey, 101 N.Y.S.2d 892, 
198 Misc. 884. 

Review by prosecution under penal 
law 

A determination of the motion pic¬ 
ture division of the education depart¬ 
ment licensing the showing of a mo¬ 


tion picture is reviewable through | 
prosecution of the exhibitor under | 
the penal law by action of the police 
or licensing authorities throughout 
the state, such review not being in- j 
consistent with the education law 
which though providing for a review 
of determination by the applicant 
provides for no review by the public, 
notwithstanding the legislature by 
enactment of the law intended to es¬ 
tablish a complete statutory system 
for the regulation of motion pictures, 
particularly the moral content.— 
Hughes Tool Co. v. Fielding, 73 N.Y. 
S.2d 98, 188 Misc. 947, aflirmed 75 N. 
TjS.2d 287, 272 App.Div. 1048, af¬ 
firmed 80 N.E,2d 540, 297 N.Y. 1024. 

98, N.J.—^Hygienic Productions v. 
Keenan, 62 A.2d 160, 1 N.J.Super. 
461. 

99, Ohio.—^North American Commit¬ 
tee to Aid Spanish Democracy v. 
Bowsher, 9 N.B.2d 617, 132 Ohio St. 
699. 

Appeal held improper 

Appeal from order of the depart¬ 
ment of education, division of film 
censorship, banning exhibition of a 
certain moving picture would be dis¬ 
missed by the supreme court on Its 
own motion, since a proceeding to re¬ 
view such an. order Is by commence¬ 
ment of an action in the supreme 
court.'—^Hallmark Productions v. De¬ 
partment o*f Education, Division of 
Film Censorship, §3 N.B.2d 13, sec¬ 
ond case, 153 DhioBt, 596. 

Fetmon 

The filing of verified petition for 
rehearing with division of film cen¬ 
sorship is a pTerequisifte to review by 
supreme court of order banning film 
from ^hibition within state.—^North 
American Committee to Aid Danish 
Democracy v, Bowsher, 9 N.B.2d 617, 
132 Ohio St 599. 

Time for proceeding 

(1) Proceeding to review a final 
order of division of film censorship 
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banning exhibition of film must be 
instituted within ten days after order 
is issued and proceeding must be dis¬ 
missed where not timely instituted.— 
North American Committee to AJd 
Spanish Democracy v. Bowsher, su¬ 
pra. 

(2) Petition for review of depart¬ 
ment of education's order rejecting 
film submitted to it by plaintiff for 
examination and censorship is not a 
new proceeding which need only be 
commenced within time set forth in 
general appeal statute, but the peti¬ 
tion must be filed within time limit 
for taking of appeals aa provided in 
the censorship of films statute.— 
Classic Pictures, Inc. v. Department 
of Education, 108 N.B.2d 319, 168 
Ohio St. 229. 

zailure to reiiuest a final hearing 

and determination before instituting 
certiorari proceeding to review action 
of local board of censors in refusing 
to approve a particular motion pic¬ 
ture, although such request was not 
a prerequisite to right to institute 
such proceeding, indicated an indif¬ 
ference to whether such action was 
final or advisory.—United Artists 
Corp. V. Board of Censors of City of 
Memphis, 226 S.W.2d 660, 189 Tenn. 
397. 

1, Ohio.—^Bpoch Producing Corp. v. 
Industrial Commission of Ohio, 
117 N.B. 10, 95 Ohio St 400. 

2, Pa—In re Ramparts We Watch, 
39 Fa.Dist. & Co. 437. 

62 C.J. p 849 note 45. 

3, N.Y.—Joseph Burstyn, Inc. v. 

I Wilson, 101 NE.2d 666, 303 N.T- 

242, reversed on other grounds 72 
I S.Ct. 777, 343 US. 496, 96 DEd. 1098 
I —Mayer v. Byrne, 10 N.Y.S.2d 794, 

I 256 App.D'iv. 431. 

Ohio.—Hallmark Productions v. De¬ 
partment of Education, Division of 
Film CensbrsMp, 93 N.K2d f3, first‘ 
case, 163 Uhio St. 596. ' ‘ ^^‘ 
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its Jurisdiction/ The court will not allow the pic¬ 
ture itself to be introduced in evidence to deter¬ 
mine whether or not its exhibition should be pro¬ 
hibited, where there is no pretense that the ordinary 
methods of proof are inadequate,^ although it may 
do so if both parties consent.® On the other hand, 
the court will not hesitate to protect the rights 
of appellant when convinced that the board has 
abused its discretion,'^ in which case the cause 
will be remanded to the board for further pro¬ 
ceedings in conformity to law.® 

g 7 ^ - Construction of Buildings 

The state or a municipality acting under delegated 
authority to regulate theaters may prescribe methods 
of construction of buildings used as theaters. 

The state® or a municipality under delegated au¬ 
thority to regulate theaters^® may prescribe meth¬ 
ods of construction of buildings used as theaters or 
places of amusement, and in so doing may pro¬ 
hibit absolutely all inequalities in floor levels in 
darkened theaters,and regulate seating and every 
detail with respect to the building.^2 In the exer¬ 
cise of the police power, permits for the construc¬ 
tion of buildings for motion picture shows may be 
denied unless application therefor is first assented to 
by ordinance.^® Permission of a superintendent of 


buildings for the placing of steps in any aisle or in 
any part of the auditorium floor may be required, 
and no such permission can be implied from the 
fact of inspection by the city authorities.^® On the 
other hand, an ordinance forbidding the operation 
of moving picture theaters not having a particular 
type of wall, floor, and ceiling is arbitrary, unrea¬ 
sonable, and void, since a building could comply 
therewith without being fireproof, while a building 
might be fireproof without compliance.^® It has 
been held that the legislature may not delegate to 
an administrative body authority to enact, under 
the guise of a standard of safety, a regulation pro¬ 
hibiting the operation of a motion picture theater 
in a building, the main floor of which is more than 
a specified height above the adjoining grade level, 
in the absence of any standards or limitations fixed 
by the legislature.^’^ 

Entrances, A municipality is without power to 
prohibit owners of theaters from maintaining en¬ 
trances for their patrons on a public alley, an ordi¬ 
nance so providing being unreasonable.^® 

§ S, - location of Theater or Building 

Motion picture theaters may be prohibited from op¬ 
erating in portions of a city wherein, for reasons of 
public welfare, it is undesirable to have them. 


Pa.—In re Ramparts We Watch, 39 

Pa Dist. & Co. 437. 

62 C.J. p 849 note 46. 

EvidexLce to snstaiii determinatioit 

(1) Where there was some evi¬ 

dence to sustain determination of re¬ 
viewing body denying a license to 
permit a certain motion picture to be 
shown in state on gr-ounds that the 
picture was indecent and tended to 
Incite to crime, determination must 
be affirmed—^Distinguished Films v. 
Stoddard, 68 K.Y.S.2d 737, 271 App. 
Div. 716, appeal denied 71 N‘.T.S.2d 
728, 272 App.Div. 842—^American 

Committee on Maternal Welfare v. 
Mangan, 14 lsr.YiS.2d 39, 257 App.Div. 
679, affirmed 27 N.E.2d 278, 283 N.T. 
561. 

(2) The Jurisdiction of the special 
term does not extend, under amend¬ 
ment to civil practice act, to question 
wliether evidence before officer or 
board having power to make s^deter^ 
miaatlon was sufficient to sustain 
determi|natlon and whether from such 
evidence determination was reason¬ 
able, and hence reasonableness of de¬ 
termination of commiesioner of edu¬ 
cation in refusing to Uoepse a cfertajn 
motion picture was for appellate div¬ 
ision.—Foy jproductiens v. Graves, I 
299 N.Y.S. 671,- 164 Mlsc. 479, affirmed 
16 K.B.2d 435. 278 N.Y. 4i98. 

4,, Kan.—^Mid-West Photo-^Play Corp. 

MiUer, 169 1154^ IM KAm 


5. Pa.—In re Goldwyn Distributing 
Corporation, 108 A, 816, 266 Pa 
336. 

62 C.J. p 849 note 48. 

6. Pa—^Appeal of Lubin Mfg. Co., 26 
PaDist. & Co. 578. 

7- Ohio.—Superior Films, Ina v. 

Department of Education, Division 
of Film Censorship, 112 3sr.B.2d Sll, 
159 Ohio St., 316, reversed on other 
grounds 74 S.Ct. 286, 346 U.S. 687, 
98 L.Bd. -- 

62 C.J. p 849 note 50. 

8- Ohio,—Superior Films, Inc. v. De¬ 
partment of Education, Division of 
Film Censorship, suprSi—State ex j 
rel. Midwestern Film Exchange, 
Inc. V. Clifton, 160 N.m 626, 118 ! 
Ohio St 91. 

8., R.X.—Greenough v. Allen Theater 
& Realty Co,. 80 A. 260, 33 R-I. 120. 
62 C.J. p 850 note 52. 

10. Ill.—City of Chicago v. Weber, 
92 N.E. 859, 246 Ill 304, 34 L.R.A., 
K.S, 306, 20 AnruCas. 357. 
Prospective opearatfon 
! A dity ordinance providing how 
theaters should be constructed op^i> 
ated only prospectively wheire it con¬ 
tained nothing to indicate an Inten¬ 
tion that it should have effect other 
1 -Wjn In the future.—Holmes v. Miller 
Aimusement Co.^ 107 P,2d 736, 152 
;Kaja. 786. , . ; 


11. Mo.—Oakley v. Richards, 204 S, 
W. 505, 276 Mo. 266, error dis¬ 
missed 39 S.Ct. 134, 248 ITS. 541, 
63 LEd. 411. 

12. Ill.—City of Chicago v. Weber, 
92 N.B 859, 246 Ill. 304, 34 URJV-, 
ISr.S., 306, 20 Ann.Cas. 369. 

Panic bolts 

Under ordinance theaters are re¬ 
quired to have doors equii)ped with 
approved panic bolts.—Fox Greater 
Theatres v. Dabriola, 134 P.2d 214^ 
216, 110 Colo. 329. 

Requirement as to Imi^tralls held In- 
appHcahle 

iST.T.—Gross v. Chrysler Sales Cor¬ 
poration, 40 lsr.Y.S.2d 194, 265 App. 
Div. 661, naotion denied 41 N.T.S. 
2d 940, 266 App.Div. 730. 

13. Md.—Brown v. Stubbs, 97 A. 227, 
128 Md. 129. 

14. Mo.—Oakley v. itichards, 204 S. 

W. 505, 275 Mch. 266, error dis¬ 
missed 39 B.Ct 134, 248 U.S. 641, 63 
D.Ed. 411. / . 

115- Mo.—Oakley v. Richards, supra, 

I iSir Ark,—City of Worth Dittle Rock 
V. Rbse^ 206 S.W. 449, 136 Ark. 298. 

1.7- Ky.—Goodpaster v. Foster, 178 
S.W.2d 29, 296 Ky. 614. 

18- Ind.—Indianapolis v. Miller, 80 
K.E. 626, 168 Ind. 285, 8 Li.R.A.,N. 
S., 822. 
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Motion picture theaters may be prohibited from 
operating in portions of a city wherein, for reasons 
of public welfare, it is undesirable to have them,^^ 
but an ordinance providing that theaters shall 
not be maintained in certain districts of the city 
unless a permit has been obtained from a public 
board, and providing no standard required to be 
followed in determining whether such a permit 
should be granted, allows an arbitrary determina¬ 
tion of that question on the desires of adjacent prop¬ 
erty owners, and is invalid.^^ 

Second floors. Moving picture shows may be 
prohibited from operating on the second floor of a 
building,®^ although in operation at the time of pas¬ 
sage of the act .22 

Vicinity of church, A maternity hospital in which 
religious services are held is not a “church,” within 
the meaning of an ordinance providing that per¬ 
mits to operate theaters within a certain distance 
of a church may be refused.23 

g g, -- Obstractions in Aisles, Passage- 

and Exits 

Owners of theaters may be required to keep open 
and free from obstruction aisles, passageways, and 
exits. , 

Owners of theaters may be required to keep open 
and free from obstruction aisles, passageways, and 
and see to it that fire escapes are ready 


for use and that they remain so throughout the 
performance and the requirement is not com¬ 
plied with if one of several passageways is per¬ 
mitted to be obstructed. 2 s 

g 10, . . — Permits for Exhibition 

Permits to exhibit motion pictures may be required. 

Permits to exhibit motion pictures may be re¬ 
quired,27 and an applicant for a permit may be re¬ 
quired to specify by street and number the pre¬ 
cise premises in which he desires to locate.28 
Where a permit for the exhibition of a particular 
film is obtained from state officers in accordance 
with a state law intended to establish a uniform 
method of censorship of films, a city may not pro¬ 
hibit the showing of such film.^^ 

§ lU - Qualification of Picture Machine 

Operators 

It may be required by law that all moving picture 
operators submit to an examination as to their qualifica¬ 
tions before a designated board. 

For the purpose of protecting the public from 
the consequent injury and loss of life and property 
resulting from the operation of moving picture ma¬ 
chines by incompetent persons, it is proper to enact 
legislation requiring all moving picture operators 
to submit to an examination as to their qualifi¬ 
cations before a designated board.^o The enactment 
of such a statute is a valid exercise of the police 


19w IM.—Nabser t. City of Chica^, 
m HJO. Hi. BL 288, BKJL 
XilSB »5. 

#2 C.J. p 85© note 61. 

of ooBboalsaioaer of licenses 
(|> Under ordinance grantinff com¬ 
missioner of licenses power to pass 
on location of theaters and character 
of applicants for licenses without de¬ 
lay, commissioner could not mix po¬ 
lice duties and zoning duties in pas^- 
imr on applications, but must consid¬ 
er Question from standpoint of pub¬ 
lic Health, safety, and morals only.— 
Goelet V. Moss, 29© N.Y.S. 573, 248 
A.pp.I>iv. 49^, affirmed 6 N.E.Sd 425, 
2fS K.Y. 503. 

(2) Under provision of administra¬ 
tive code roQuirlp^g JHonse commis- 
sdkmer to aot^opi, appllmtion for a 
S|ta approval to operate and main¬ 
tain a motion plctxire theater with¬ 
out delay and in accor^danoe with 
zozkngr regulations '^en In effect, 
ccmxmissioner had no right to de^ 
appUeation because . city planning 
i and board of estimates 
might th^eafter change zoning reg¬ 
ulations.—^Application of Rcade, 68 
39#^ %m Mbsc. 166. 

^ Tex.-A-cSity of Dallas v,' Urbish, 
Civ.App., 252 S.W. 258. 


Invalidity of amendment 

Where amendment to town ordi¬ 
nance forbade the construction of a 
place of amusement in a business 
district unless especially permitted 
by the board of appeals and the court 
declared the amendment invalid be¬ 
cause of failure to provide proper 
standards, ordinance was restored to 
the fo-rm that it took before the 
amendment under which a place of 
amusement might be established in a 
business district as a matter of right. 
—^Little V. Young, 82 N.Y.S.2d 909, 
299 N.T. 699. 

21. Mich.—Jewel Theater Co. v. 
Winship, 144 N.W. 835, 178 Mich. 
399. 

22. Mich.—Jewel Theater^ C^. v. 
Winship, supra. 

23. Ohio.—Salvation Army v. l^ank- 
enstein* 163 N.E. 277, 22 Ohio App. 
159. 

24. —Sturgis v. Coleman^ 77 IT. 
Y.^. 8^6, 28 tec. 302. 

62 C.J. ii'860 note 67. 

25. Conn-—City of Hartford v. Par- 
sons,‘87 A. 736,. 87 Conn. 412, Ann. 
Cas.l916A 1182. 


26. N.Y.—Sturgis v. Hay man, 84 N. 
YjS. 126. 

27- Tex.—^Xydias Amusement Co. v. 
City of Houston, Civ.App., 185 S. 
W. 41^. ^ 

62 C.J. p 851 note 70. 

28. Cal,—^Daurelle v. Bush, 119 P. 
953, 17 CaLApp. 409. 

62 C,J. p 851 note 71. 

29. Va—City of Dynchburg v. Do¬ 
minion Theatres, 7 S E 2d 157, 176 
Va. 35, 126 A.IaR. 1368. 

Permit issued under order of court 
The rights of a theater to which 
permit to exhibit particular film was 
directed to be issued by the division 
of motion picture censorship were 
not impaired by fact that permit was 
issued under order of circuit court on 
appeal from adverse decision of the 
division, since on issuance of permit 
rights of aJl parties attached just 
as though, the permit been issued 
in the first Instance and no court ac¬ 
tion had taken' place.—City of Lynch¬ 
burg V. Dominion' Theatres, shpia: 

30- Md—State v. liodbm ^ A- 564, 
117 Mp. J73, tm, 1 Ahi^Caih. 15918® 
1300- ' » 

62’iC.J- p 8J55Lr note . 
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power of the state, and does not violate either the 
federal or state constitution.31 

g 12. —— Registration of Films 

Registration of films may be required. 

Registration of films and the payment of a fee 

before exhibiting may be required.^2 

g 13 ^ -Removal of Hats 

It may be required by law that ladles remove their 
hats during the performance of a moving picture show. 

An ordinance may make it the duty of persons 
in charge of moving picture shows to require la¬ 
dies to remove their hats and keep them oiT dur¬ 
ing the performance.33 

g 14 , -- Sale of Tickets 

The legislature, In the exercise of Its police power, 
may regulate the sale of tickets for public places of 
amusement. 

Generally, the legislature, in the exercise of 
its police power, may regulate the sale of tickets 
for public places of amusement.^^ So, a statute 
requiring a person issuing a ticket of admission 
to a theater to print the price on its face has been 
upheld as violating no constitutional requirement.^® 
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On the other hand, statutes or ordinances which 
prohibit the sale of a theater ticket at a price in 
excess of that originally charged by the manage¬ 
ment,36 or which forbid the resale of any ticket 
at a price in excess of a designated amount in ad¬ 
vance of the price printed on the face of the tick¬ 
et,3 7 have been held unconstitutional and void, on 
the ground that the power to fix prices does not 
exist except where the business or property in¬ 
volved has become affected with a public interest,^3 
and that the price of a ticket for admission to a 
theater or other place of public amusement is not 
a matter affected with a public interest, notwith¬ 
standing a statutory declaration to that effect.39 
It has also been held that provisions of the char¬ 
acter under consideration are not sustainable as an 
appropriate method of preventing fraud, extortion, 
or collusive arrangement between the theater’s 
management and those engaged in re^^elling tick¬ 
ets.'*^ According to some decisions, however, the 
legislature may properly regulate the price on re¬ 
sale of theater and amusement tickets."*^ 

Sale on streets. In the exercise of delegated pow¬ 
er to adopt ordinances for the good government of 
the city and to regulate the use of streets and side¬ 
walks, it has been held proper to pass an ordinance 


31. Md.—state v. Loden, supra. 

32. U.S—Fox Film Corp. v. Trum¬ 
bull. DC.Conn., 7 P.2d 715, appeal 
dismissed American Feature Film 
Co, V. Trumbull. 46 S.Ct 107, 269 
U.S. 597. 70 L.Ed. 431, 

33. Ga.—Oldknow v. City of Atlanta, 
71 SB. 1015, 9 Ga.App. 694. 

84. Fa.—^Brody v. Marshall. 72 Pa. 
Dlst & Co. 197. 

Protecftloii afifaiaist tmjtist pr»<ytlce« 
It being known that ticket brokers, 
by virtue of arrangements made with 
the owners of places of amusement, 
acquire control over the most desir¬ 
able seats and in some cases over all 
of the seats, thus obtaining’ at virtual 
monopoly, the legislature may prop¬ 
erly in the exercise of its police pow¬ 
er regulate the biiisiness to protect 
the public against unjust practices.— 
Brody v, Marshall, 72 PaDist. & Co. 
197. 

Blegrilatroxtff of license concmis^on^ 

Evidence failed to establish that 
regulations promulgafed hy commis¬ 
sioner of Hcenses of c^ty pursuant to 
statute reguMting activities of bro¬ 
kers of theater tSekefs, were draistic 
and mirelLsonablel^--^^llT”StilUvan, 
Ih4f, V. 49^1; 174 

Misci. 199^1 ' ' 

35; Ill—People v. Thompson, 119 N. 
k .41;. ^8^3? ill. k®>A.1918B 382f. 

of the Justices, 


3S. Ind.—Kirtley v. State, 84 N.E.2d 
712, 227 Ind. 175, 

62 C.J. p 861 note 79. 

Improper exer^e of police inywer 
The statute penalizing resale of 
tickets to public entertainments at 
any price or for any amount which 
is either less or greater than price 
or amount for which ticket may be 
procured at regularly authorized 
places of sale is an invalid interfer¬ 
ence with personal liberties and 
property rights of ticket owner and 
cannot be justified as a proper exer¬ 
cise of the police pow^.—^KlrUey v. 
States sxipra. 

37. U.S.—^Tyson Bro.-Unlte^ 

Theatre Ticket Oifioes, Inc. V. 
Banton, N.T., 47 S.Ct. 42«, 433, 273 
U.S. 418, 71 luEd. 7m 58 A.LuIl. 
1236. 

6| C. p 851 notes 80, 81- 

33 , XJ.S.—Tyson & Bro.-Unlted Thea¬ 
tre Ticket Office®, Ina v. BSahton, 

39. ^tr.S.—^Tyson & Bro.-Unlted Thea¬ 
tre Ticket Offices, Inc. v. 

supra. 

62 a.Cr. p 861 nota«3l ^ 

* . i * > * » ^ 

40. U.S.—^Tyson 8? Bro.-'Unlt^^iTheai^ 
tre Ticket Offices, Inc. v. Pantos 

' supfa, 

41. In irew Toia: . X 

has been the stat¬ 


ute regulating activities of brokers 
of theater tickets, which limits price 
tickets can be resold by brokers to 
a premium of not in excess of a 
certain apiount per ticket, is not un¬ 
constitutional as arbitrary and con¬ 
fiscatory; nor does such statute vio¬ 
late the home rule provisions of the 
state constitution.—Kelly-Sullivan, 
Inc., V. Moss, 39 N.T.S.2d 797, 180 
Misc. 3—^Kelly-Sullivan, Ina, v. 
Moss, 22 N.Y.S.2d 491, 174 Misc. 
1098. 

( 2 ) It has been said that the rule 
in the case of Tyson 4 S: Bro.-United 
Theatre Ticket Offices, Ina v. Baai- 
ton, N.T., 47 aOt 426, 273 U.S. 418, 
440, 71 L..Ed. 718, 58 A.L.R. 1236, 
holding a prior statute of the same 
nature invalid is no longer applica¬ 
ble ih view of later decisions of the 
supretne court recognizing the valid¬ 
ity of price fixing in the public in¬ 
terest.—Kelly-Sullivan, Inc., v. Moss, 
'39 ir.T.S.Zd 797, 186 Misc. 3-—Kelly- 
Sullivan, Inc., V. Moss, 22 N.TS,2d 
491, 174 BttKS. 1098, affirmed 24 N'.Y. 
S.2d 984, 260 App.Div. 921. 

^ C3) Aff earlier decision held that 
the power to license the business of 
selling tickets of admission to ex¬ 
hibitions or performances does not 
carry any authority to interfere with 
the price of admission or the resale 
of tickets.—^In re Gilchrist, 181 N.T. 
S. 245, no Misc. 862. 
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prohibiting- persons from selling theater tickets in 
the street in front of theaters.^* 

Sale of reserzred seats after doors opened. While 
it has been held that the sale of reserved seats after 
the opening of the doors of the theater may be pro¬ 
hibited,^® there is also authority to the effect that 
such a regulation is an unlawful and vexatious in¬ 
terference with the rights of private property.'*^ 

§ 15, - Supervision by State Fire Marshal 

Moving picture theaters may be placed under the 
supervision of the state fire marshal. 

Moving picture theaters may, without violation of 
the rights of local self-government, be placed under 
the supervision of the state fire marshal.'^S The 
authority of a state fire marshal to make rules and 
regulations, conferred by statute, does not include 
legislative power and may not extend beyond the 
purview of the statute confining the marshal to the 
field of fire prevention.^® 

§ 16. Penalties for Violation of Regulations 

Provisions for the imposition of fines and penalties 
on proprietors of theaters or other places of public 
amusement for a noncompHance with the requirements 


of the statutes or ordinances prohibiting, regulating, or 
Imposing license fees on these ptaces generaffy are 
valid. 

Generally, valid provision may be made by stat¬ 
ute or ordinance enacted under delegated author¬ 
ity for the imposition of fines and penalties on 
proprietors of theaters or other places of public 
amusement for a noncompliance with the require¬ 
ments of the statutes or ordinances, prohibiting, 
regulating, or imposing license fees on these plac- 
es.^*^ The courts have construed and applied par¬ 
ticular provisions for fines and penalties for the 
violation of regulations with respect to exhibiting 
without a license,^® giving a public dance within 
prohibited hours,maintaining a prohibited bil¬ 
liard or poolroom,®® permitting minors to play on 
billiard tables,obstructing passageways in a the¬ 
ater,and selling reserved seats for a theatrical 
performance after the doors of the theater have 
been opened.®® Under some statutes the proceeding 
to enforce payment may be either by indictment or 
by a civil action;®^ and the state may authorize any 
person to institute suits, either in his own name or 
in the name of the people of the state, to recover 
penalties for violation of such laws.®® 


m. LICENSES AND TAXES 


§ 17. In General 

A license may be required and a ticense tax or fee 
imposed as a Gonditlon to permission to enjoy or en¬ 
gage In the maintenance and operation of theaters, 
shows, and other ptaces of amusement. 

A license may be required and a license fee or 


tax imposed as a condition to being permitted to 
enjoy or engage in the maintenance and operation 
of theaters, shows, and other places of amuse¬ 
ment;®® and in granting such right the state may 
impose restrictions and conditions.®'^ Where a city 


4®. N.T.—People v. PaJmitter, 128 
N.T.S. 426, 71 Misc 158. 

43- Ohio.—Cincinnati v. Brill, 6 
Ohio S.&C,P. 566, 7 Ohio N.P. 

534. 

44. O.C.—District of Columbia v. 
Saville, 8 D.C. 681, 29 Am.R. 616. 

45- Mich,-^eup v. Winship, 148 K. 
W. 340, 182 Mich. 231—-Jewel 

Theater Co v. State Fire Marshal, 
144 N.W. 835, 178 Mich. 399. 
eUofAng: of theater 

(1> Fire marshal had authority to 
c^se movintg* picture theater, where 
Iproper. exits were permanently 
closed.—^Zihilich v, Rouseo, 117 So. 
©86, 166 La. 547. 

<2> In o^es of emergency or im- 
ihfnerht'peril the director of the divi¬ 
sion of insurance as fire majrahal has 
authority under i^tatute to order a 
theatre 'closed, until such time as an 
emerg-errey or Imminent peril because 
of fire hsaxard hah passed.—Foster v, 
Ooodpa^tet*, 161 S.W.M 626, 299 Ky. 
416, 146 ^ < I 


46. Ind.—Hollywood Theatre Corpo¬ 
ration V. City of Indianapolis, 34 
N.E.2d 38, 218 Ind. 556. 

47- OkL—Whitson v. City of King¬ 
fisher, 54 P.2d 616, 176 Okl, 145. 
48. Pa.—Borough of Mahanoy City 
V. Hersfeer, 86 A. 539, 231 Pa. 319. 
62 C.J. p 887 note 33. 

49- III,—Chicago V. Green Mill Gar¬ 
dens, 137 N.E. 126, 365 Ill. 87. 

50- Okl.—^Whitson v. City of King¬ 
fisher, 64 P.2d 616, 176 Okl. 145. 

51. Mo.—State v. Mackin, 51 Mo. 
App. 129. 

62 CJF. p 888 note 36. 

52- N.T.-—Waldo v. Seelig, 126 2SF.Y.S. 
798, 70 Misc. 254, affirmed 130 N. 
Y.S. 1133, 146 App.Div, 879. 

62 C.J. p 888 note 36, 

53. Ohio.—Cincinnati v. Brill„ 5 
Ohio S. &C.P. 566, 7 Ohio N.P. 634. 

62 C.J. p 888 note 37. 

54. Mo.—State v. Mackin, 61 Mo. 
App. 129. 

Civil enforoeanent 

The p^sial provisions of the city 
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ordinance regulating the resale of 
tickets for theatres and other places 
of amusement, provide for civil en¬ 
forcement which should be com¬ 
menced in the name of the city and 
by summons; a magistrate has no 
jurisdiction to proceed thereunder by 
criminal process, in the name of the 
Commonwealth, ex rel., and by war¬ 
rant of arrest—City of Philadelphia 
V. Glassman, 63 Pa.Dist & Co. 89. 

65- N.Y.—^Wallack v. New York, 3 
Hun 84, 5 Thomps. & C. 310, af¬ 
firmed 67 N.Y. 23. 

55- Ala.—:EJ x parte Rowe, 59 So. 69, 
4 Ala.App. 264. 

Itevenue as purpo^ of xequlrmnent 

IPrincipal purpose of ordinance im¬ 
posing ‘‘^iceK^e" tax upon theatrical 
and other exhihitions^ shows, and 
public amusements was held to raise 
revenue.—Eugene Theatre Co. v. City 
of Eugene, 243 P.2d 1060, 194 Or. 
603. 

57. W.Va.—‘-State ex reL Morris v. 
W'esrt Virginia Racing Commission, 
66 aBltd 203, im W^sa S79. 
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has the right to require licenses and impose a li¬ 
cense tax as to theaters, whether it should do so 
is a matter for the determination by the governing 
body of the city rather than by a court.^^ A mu¬ 
nicipality authorized to levy a tax on attendance at 
places of amusement can exercise the power of clas¬ 
sification and levy the tax against those attending 
some class of places of amusement and not against 
those attending places of some other class.^^ A 
statute providing for the licensing of race tracks 
may define a state policy for uniformly regulating, 
licensing, and taxing the operation of race tracks 
throughout the state.^o 

The validity of statutes or ordinances imposing 
a license tax on theaters, shows, and amusements 
and places therefor depends on the powers of the 
state or the municipality to license or tax generally, 
and to tax theaters and shows specifically, as dis¬ 
cussed in Licenses §§ 5-10; and there must be a 
compliance with constitutional and statutory re¬ 
quirements relating to the enactment of statutes and 
ordinances dealing with license taxes on theaters, 
shows, and places of amusement.^^ Where a license 
tax is illegal as not within the power of a city 
to enact, the fact that the city might accomplish 
the same end by a different method or a different 
tax is immateriah®2 Only persons directly affected 
by a statute or ordinance requiring a license or im¬ 
posing a tax as to theaters, shows, or other amuse- 


THEATERS & SHOWS § 17 

ments have the standing to challenge the validity of 
the statute or ordmance.®^ Where a tax on admis¬ 
sions is levied for the express purpose of raising 
revenue, it is not objectionable, wuth respect to 
other taxes in the nature of ad valorem taxes or 
occupational taxes, on the ground of double tax¬ 
ation. 

Rules governing the construction of statutes and 
ordinances generally have been applied in the con¬ 
struction of statutes and ordinances imposing li¬ 
cense taxes or requiring licenses as to theaters and 
shows and other amusements.®^ Thus, effect will 
be given to all the terms of the ordinance if pos¬ 
sible;®® but, basically, effect must be given to the 
intention of the enactment, and the courts must 
look beyond the letter of the statute. ®7 Such stat¬ 
utes and ordinances must be strictly construed in 
favor of the private property owner.®® 

In general, the licensing authority is a creature 
of statute and subject to the limitations of the stat¬ 
ute which created it.®® In exercising the power to 
license theaters, shows, and other amusements, 
such as horse racing, the regulatory body and the 
individuals composing it are performing a state 
function and are agents of the state for the pur¬ 
pose of exercising its powers and functions.'^® 

Delegation of power by municipality. Where the 
power of licensing theaters and other public shows 
is vested by statute in the municipal council, that 


58. Kan.—Stovall v. City of Topeka, 
199 P-2d 516, 166 Kan. 35. 

59- Fla.—City of Miami v. Kayfetz, 
30 So.2d 521, 168 Fla, 758. 

60. Fla.—Town of Hallandale v. 
Broward County Kennel Club, 10 
So.2d 810, 162 Fla. 266. 

Authority of mxuilcipallties super¬ 
seded 

The act was intended to supersede 
or modify'the authority of munici¬ 
palities to impose excise taxes upon 
such operation.—^To-wn of Hallandale 
V. Broward County Kennel Club, su¬ 
pra. 

61. Cal.—‘Bye v. Council of City of 
Compton, 182 P.2d 623, 80 Cal.App 
2d 486. 

Refeareiidnm 

Where general referendum proce¬ 
dure had been adopted by city char¬ 
ter as applicable to referendum elec¬ 
tions, sections of omnibus license 
ordinance dealing with license 
ta^es on motion picture theater 
tickets and public 4anoe hall admis¬ 
sions were subject to reiserendum, 
especially yhe^e balance of ordi¬ 
nance had become effective and had 
passed beyond reach of power of 
referendum.—^Dye v. Council of City 
of Cprapto^ supra^ 


62. Or.—Eugene Theatre Co. v. City 
of Eugene, 243 P.2d 1060, 194 Or. 
603. 

63. Fla—City of Miami v. Kayfetz, 
30 So.2d 621, 158 Fla 758. 

Wight club operator liable for tax 
Provision in city ordinance mak¬ 
ing night club operator’s failure to 
pay over the tax imposed on attend¬ 
ance at night club shows, regardless 
of whether operator collected such 
tax from patron, a penal offense, 
gave night club operator his stand¬ 
ing in court to challenge the validity 
of ordinance imposing such tax.— 
City of Miami v. BLayfetz, 30 So.2d 
521, 168 Fla. 768. 

64. tr.S.—^Ringling Bros.-Barnum & 
Bailey Combined Shows v. Shep¬ 
pard, C.G.A.Tex., 123 F 2d 773, cer¬ 
tiorari denied 62 SCt. 1309, 316 
U.S. 704, 86 B.Ed. 1772. 

Reason, for mle 

An admission tax imposed by stat¬ 
ute in proportion to the gross re¬ 
ceipts from admission il^ees charged 
by places of amusement the express 
purpose of which was to raise reve¬ 
nue IS not an ^‘ad valorem tax” or an 
‘^‘occupation tax” m the strict sense, 
since the tax is not placed on the 
privilege of doi^g business and the 


rate of the tax bears no relation to 
the nature of the enterprise, and 
hence no “double taxation” resulted 
with respect to a circus, although 
another statute levied an occupation 
tax on a circus.—Ringling Bros.- 
Barnum & Bailey Combined Shows 
V. Sheppard, supra. 

65^ Or.—^Eugene Theatre Co. v. City 
of Eugene, 243 P.2d 1060, 194 Or. 
603. 

66. Or.—Eugene Theatre Co. v, City 
of Eugene, supra. 

67. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Bristol 
County Kennel Club, 16 N.E.2d 43, 
301 Mass. 27. 

68. Cdlo.—Cosmos v. City and Coun¬ 
ty of Denver, 70 P.2d 341, 101 Colo. 

69. 

Pa.—Commonwealth v. Burnside, 30 
‘ Pa.Bist. & Co, 8. 

69. Md.—^Mahoney v. Byers, 48 A.2d 
.600, 187 Md. 81. 

Bacixig commissioxL 
Md.—^Mahoney v, Byers, 48 A.2d 600, 
187 Md. 81. 

70w N.T.—Merritt v. Swope, 43 ZST.T. 
S.2d 902, affirmed 46 N.T.S 2d 944, 
267 App.Div. 519. 
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§ 17 THEATERS & SHOWS 


hody, being a legislative body, cannot delegate the 
function to the mayor"^^ or burgess,^^ so as to ren¬ 
der the duty discretionary and not ministerial, un¬ 
less such power to delegate is also conferred on 
the municipality by the legislature xior can a 
municipality, having the power to levy and collect 
certain taxes, including taxes on admissions to 
amusements or entertainments, without express leg¬ 
islative authority, impose such duty on any other 
political subdivision or agency of the state.*^^ How¬ 
ever, even though the municipality may have no 
such authority to delegate the power to the mayor, 
an ordinance delegating the power is not necessari¬ 
ly wholly void, but some of its provisions may be 
opcrativcJ^ Where a hearing is ordered as a re¬ 
sult of a protest against the issue of a dance hall 
license, and the assessor hears the evidence and 
reports it in full to the commissioners, vrho act, 
there is no delegation by them of their authority 
to the assessor, since he merely heard the evidence 
and reported it to the commission^® 


Procurement of licenses. The procedure pre¬ 
scribed by the statute or ordinance must be fol¬ 
lowed by those applying for a license for a thea¬ 
ter, show, or place of amusement.'^Thus, the ap¬ 
plication for a license must set forth sufficient data 
and information to meet substantially the statutory 
requirements;*^® and preliminary conditions or req¬ 
uisites must be Accordingly, under statutes 

so providing an applicant for a license for horse 
race meetings must first secure the approval of 
the location by the selectmen of the town in which 
such meeting is to be held and such approval must 
be ratified by a majority of voters of the town at the 
next annual election,®® and the state racing com¬ 
mission has no authority to act on an application 
for a license for racing without such ratification 
by the voters of the approval of the selectmen.^! 
Also, under a statute so providing, a local option 
election must be held as to all applicants for a li¬ 
cense to operate a new race track.s^ 


71. Ohio.—State v. Jacob, 8 Ohio 
Dec., Reprint, 23, 6 Cinc.L,Bul. 73. 
72- Pa.—Commonwealth v. Hallam, 
25 Pa.Co. ill. 

73. Ohio.—Ex parte Ryan, 8 Ohio 
Dea, Reprint, 293, 7 Cinc.UBul. 
50 . 

62 dJ. p 863 note 4. 

74. Pa.—Borough of Wllklnsburg v. 
School XHst. of Wilklnsburg, 74 
A.U 138, 365 Fa. 254. 

XteterMazaenta oosut^iEoted hy echool 

Wtere statute authorized mnnici- 
paiitles to levy and collect certain 
taxes hut did not grant them power 
to compel another agency of com¬ 
monwealth to collect such taxes for 
municipalities* benefit, coterminous 
school district could not be com¬ 
pelled by municipality to collect tax 
on admissions to entertainments con¬ 
ducted by school district.—Borough 
of Wilfclnsburg v. School Dist. of 
Wllklnsburg, supra. 

75. Ohio.-—Ex parte Ryan, 8 Ohio 
Dee., Reprint, 299, 7 CinaliwBuI. 
60. 

62 CJf. p 853 note 5. 

70. D.C.—^Richards v, Davison, 45 
App.D.C. 395. 

77» Ma*—^^late eac rel. Palm Beach 
Joc^y Oluh V, Pdorlda State Rac¬ 
ing Oomrr%ission, 28 SoL2d 330, 168 
Fia. 335. 

—#tate dx rel Raltn Beach 
jodeCy dub v. Florida State Rac- 
liiig Oominission, sUpra. * 

Apj^catlosur held sulfSci^'l ^ I / 

—State ex rel Palm Beas^ JTock- 
dy duh. t m Floriiia State Racing 
shpra. 

7% —ptfi^e cx rel Hollywood 


Jocfeey Club v. Stein, 176 So. 849, 

123 Fla- 777. 

ZTeoeaslty of completed track for 
horzo racixxg 

One who has been, granted permit 
to conduct horse race meeting which 
has been ratified by voters of county 
is not required by statute to have 
completed race track and plant ready 
for operation at time he applies for 
and is granted a license and racing 
dates.—State ex rel. Hollywood Jock¬ 
ey Club Stein, 176 So. 849, 129 Fla 
777. 

8€h Mass.—Selectmen of Topsfleld v. 

State Racing Commission, 86 N.E. 

2d 66, 324 Mass. 309. 

Prior- approvals 

(1> Ko approvals granted prior to 
enactment of statute were to become 
effective unless ratified by voters ex¬ 
cepting those locations specifically 
exempt by statute; and test to de¬ 
termine whether an approval by se¬ 
lectmen comes within statute is 
whether xacii^ meetings have been 
i conducted oii approved locations pri¬ 
or to May % 1^48, and not date when 
approval was granted, and statute ex¬ 
tends to voters right to pa^ upon all 
approvals granted prior to enactment 
of statute and which had: not result¬ 
ed in actual racing meetings on lo¬ 
cations approved.—Selectmen of 
Topsfleld V. State Racing Oontirds- 
slon, supra 

(2> Approval of location by seleot- 
m^ of town for harness horse rac¬ 
ing meetings at which a license had 
never been granted did not convey 
any **vest:ed[ rights'* to applicant, so 
that stattite subsequently enacted re¬ 
quiring such approval to be ratified 
by maiority of voters of town was 
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not invalid.—Selectmen of Topsfleld 
V. State Racing Commission, supra. 

(3> The words “next annual elec¬ 
tion** within statute providing that 
approval of location for horse racing 
meetings by selectmen of town would 
I not become effective unless ratified 
by vote of majority of registered vot- 
i era of town voting at “next annual 
election” does not apply to any an¬ 
nual election held prior to enactment 
of statute, but refers to next annual 
election at which voters had power to 
express their opinion on such ap¬ 
provals.—Selectmen of Topsfleld V. 
State Racing Commission, supra. 
Exception of preexlstiiig busixLesa 
The statute requiring that approv¬ 
al of location for racing meetings by 
town selectmen be ratified by major¬ 
ity of registered voters of town vot¬ 
ing at next annual election excepting 
only approval of locations where rac¬ 
ing meetings have already been held 
prior to a certain date was not arbi¬ 
trary by giving preference to existing 
businesses.—Selectmen of Topsfleld 
V. State Racing Commission, supra. 
Trader former statute 
Mass.—J-Torth Shore Corp. v. Select¬ 
men of Topsfleld^ 77 N.R2d 774, 322 
Mass. 413. 

81, Magys.—>Selectmen of Topsfleld v. 
State Racing Commission, 86 ^sT.R 
2d 65, 324 Mass.'309. 

82. W.Ta.—Tweel v. "W&st Virginia 
Racing Cominissien, W.Va, 76 S.E. 
2d 874, appeal dismissed 74 S^Ot 
12 % '08 ^ 

Condittoual commisKioa. 

prior to 

Where racing <x>minissi9n, after 
inquiry by applicant as to whether 
lice^e probably balfsUed for 
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Bond or other security. In accordance with the 
provisions of various statutes or ordinances relat¬ 
ing to the licensing of theaters, shows, and amuse¬ 
ments, an applicant for a license may be required 
to furnish a bond conditioned for the payment of 
certain expenses in the conduct of the theater, show, 
or amusement.SS Thus, promoters applying for a 
professional boxing or wrestling license may be 
required to furnish a bond to guarantee payment of 
participants in the contests.*^ Where the principal 
fails to perform the obligations for which the bond 
was given as security, liability may be imposed on 
the surety.s5 However, the liability of the surety 
is limited by the terms of the bond and the statute 
under which the bond was given,S6 and does not 
exceed the amount for which the principal would 
be liable.^Subject to statutory variations in the 
several jurisdictions, general rules as to actions 
on bonds, discussed in Bonds §§ 99-129, are applica¬ 
ble in actions or proceedings to enforce liabilities 
arising out of a breach of a bond required from 
a licensee or a person engaged in the operation of a 

theater, show, or amusement.^S 


THEATERS & SHOWS §§ 17-18 

Relief against wrongful assessment or collection. 
The rules governing the remedies and relief avail¬ 
able against a wrongful assessment or collection 
of a license tax generally, discussed in Licenses § 
58, have been applied with respect to license taxes 
as to theaters, shows, and amusements.®^ 

§ 18. Amusements, Places, and Persons with¬ 
in Requirements 

In determining what amusements, places, or per¬ 
sons are within the requirements of licensing legislation 
general rules of construction apply. Exemption from 
such requirements depends on the provisions of the 
statute or ordinance. 

In determining what amusements, places, or per¬ 
sons are within the requirements of licensing stat¬ 
utes and ordinances, the descriptive words used 
must be taken in their ordinarily accepted mean¬ 
ing,®® and in their familiar and popular sense, 
and without any forced, subtle, or technical con¬ 
struction to limit or prevent their meaning,®^ un¬ 
less they are defined by the statute or ordinance;®® 
and the intention of the lawmakers as evidence by 


holding of horse race meetings, wrote 
applicant letter stating that license 
would be issued if certain require¬ 
ments as to plant and facilities were 
met, applicant by virtue of such let¬ 
ter did not acquire any right or priv¬ 
ilege which would in any way inter¬ 
fere with power of legislature to en¬ 
act horse racing statute providing 
for local option elections.—Tweel v. 
West Virginia Racing Commission, 
supra. 

83- Cal.—State Athletic Commission 
of California v. Massachusetts 
Bonding & Insurance Co , 117 P.2d 
75, 46 CaI.App.2d 823. 

84. Cal.—State Athletic Commission 
of California v. Massachusetts 
Bonding & Insurance Co., supra. 

85. Cal —State Athletic Commission 
of California v. Massachusetts 
Bonding & Insurance Co., sup-ra. 

86. Cal.-—State Athletic Commission 
of California v. Massachusetts 
Bonding & Ins. Cow. 117 B.2d 80, 46 
Caa.App.M 839. 

£laib4lity Hmlted to paymeait of 

'ears 

*Cal^4StJate Athlstlo Commission' ^f 
Oalifomia v. Massachusetts Bond¬ 
ing A? Ins. do., 117 Md m, 46 OaJ. 
« App.M 839: ’ . 

Ifo, ^hUity where oontract was 
bneached lights' 

CaL-r^tate Athietic donimission of 
’ Oalifomia v. Mossfti^tisetts Bond¬ 
ing; Ins, Ch./ili7 'Pl2d W 4^ Oa^k 
. Ai>ji),2d 839: 

' CaL--:r-i^at6 Atretic ComnaiBsk)!! 
of ^aliforniat y, M^ss^chti^^ts 


Bonding & Ins. Co., 117 F.2d 75, 46 
Cal.App 2d 823. 

Application of cash deposit made by 
promoter 

A surety company, sued on bond 
given to state athletic commission by 
boxing promoter to recover amount 
of judgment against promoter in fa¬ 
vor of unpaid fighter and manager, 
was entitled to have applied, in re¬ 
duction of its liability on bond, cash 
deposited with commission by pro¬ 
moter on night of fight for express 
purpose of paying fighters; and such 
right could not be defeated by levy 
of attachment on such money by 
fighter and manager in suit for 
breach of contract by failure to hold 
second contest; nor was surety pre¬ 
cluded from so doing on ground that 
promoter exercised control over mon¬ 
ey after It was delivered to repre¬ 
sentative, where all that pmmoter 
said to representative was, “We will 
not pay off either one of the main 
event fighters tonight,'' but made no 
reference whatever to money depos¬ 
ited.—State Athletic of 

California v, Massachusetts Bounding 
& Ins. Ccv, 117 pad 76i| 46 C^O-ppad 
823. 

88. Cal-—State Athletic Oommis^on 
of California v. Massachusetts 
Bonding & ina. Co., 117 F.2d 86, 4S 
CalApp.2d 839. 

JtulgmeiiLt asraiiyit snxety 

judsmient fagaisAt pxixi^ipalf , 
The lu^nufent on a bond given to 
state5 athletic .comn^isslqn by boxing 
promoter which, ^sjcLusive of inter¬ 
est, was In. excess' of judgment recov¬ 


ered against promoter, was errone¬ 
ous.—State Athletic Commission of 
California v. Massachusetts Bonding 
& Ins. Co.. 117 P.2d 75, 46 CalApp.2d 
823. 

89 . Ga.—^Warren v. Suttles, 9 S.B 2d 
172, 190 Ga. 311. 

Pa —-Wheaton v, Luzerne County, 
Com.Pl., 31 Luz.Leg.Reg. 305. 
Recovery of license fees and taxes 
paid see infra § 30. 

XnjniLctloii; retention of Jnrh^ctloa 
by equity 

Where taxpayer brought suit to 
restrain tax collector from colle<st- 
ing, or attempting to collect, tax for 
boxing exhibition promoted by tax¬ 
payer and from closing doors of the 
exhibition and from issuing scire 
facias agaiEu^ taxpayer, fact thaf 
at time of hearing exhibition had 
been held under protection of a tem¬ 
porary restraining order did not pre¬ 
clude court from retaining jurisdic¬ 
tion of the cause for purpose of de¬ 
termining legahty of alleged tax and 
granting permanent injunction 
against its collection.—Warren v. 
Sul^les^ 9 S.B.2d 172, 190 Ga. 311, 

90. Mo.—National Exhibition Co. v, 
Ckty of St. Louts, 136 S.W.M 396, 
236 Mo.App. 485. 

91. N.Y.—^People v. Lane-Marvey 
Csrp., 114 NY.S.2d 467, 203 Misc. 
413, 

9a. 'IT.Y.—People v. Lane-Marvey 
Oorpi, supra. 

93- Mo.—^National Exhibition Co. v. 
City of St. Louis, 136 S.W.2d 396, 
236 Mo.App 485. 
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§ 18 THEATERS & SHOWS 


tbe statute or ordinance must govern.®^ Where 
the enumeration of the kinds of amusements subject 
to a license tax is descriptive rather than restric¬ 
tive, it should be so construed and not limited by 
the application of the ejusdem generis nile,^^ at 
least in the absence of any ambiguity.^^ Under a 
statute providing for the licensing of public amuse¬ 
ments **to which admission is obtained upon pay¬ 
ment of money or upon the delivery of any valua¬ 
ble thing/’ the licensing requirement cannot be 
evaded by requiring payment for use of the devices 
on the premises and not for entry on the premises.^'^ 

Exemptions. The question whether or not any 
theaters, shows, or amusements are exempt from the 
requirements of statutes or ordinances requiring 
licenses or imposing license taxes and the extent 
of such exemption depend on the provisions of the 
statutes or ordinances.^® Thus, under a provision 
to that effect an admissions tax will not apply to 
admissions the proceeds of which inure exclusively 


to the benefit of religious, educational, or charitable 
institutions or do not inure to the benefit of any pri¬ 
vate stockholder or individual.^® Accordingly, 
while amusement and recreational activities operat¬ 
ed by municipal or governmental bodies are ordi¬ 
narily subject to, and exempt from, amusement tax¬ 
es to the same extent as any other organization,^ 
such taxes have been held not to apply to swim¬ 
ming pools, golf courses, and other recreational 
activities operated by a municipality or a govern¬ 
mental body on a nonprofit basis." So, also, under 
statutes levying a tax on admissions and expressly 
so providing, fees charged for admission to a mu¬ 
nicipal recreational project are exempt;® but fees 
charged by a government-operated recreation build¬ 
ing for public entertainment rather than recreation 
are not exempt from an admissions tax,^ at least in 
the absence of a showing that the profits therefrom 
were used for civil, municipal, educational, char¬ 
itable, or religious purposes.® Under a tax statute 


94. Mo.—^National Exhibition Co. 
V. City of St. LfOUls, supra. 

Effect of ameaadment 

Where only change In tax on ad¬ 
missions to places of amusement 
made by amendment was to make 
certain exemptions from payment of 
the tax, the amendment did not af¬ 
fect those not included in the exemp¬ 
tion—State V. Rice Properties, Tex. 
Civ.App., 163 S.W.Sd 663, error re¬ 
fused. 

95. U.6.—RIngling 3Sro®-Bamum & 
Bailey Combined Shows v. Shep¬ 
pard, C.C.A.Tex., 123 F,2d 773, cer¬ 
tiorari denied 62 S.CL 1303, 816 
TO.#. 764, 86 L-Kd. 1772. 

Sxmmeorution heM descriptive, not re- 
strictive 

The enumeration undertaken by 
statute imposing an admission tax on 
every person, firm, association of 
persons, or corporation owning or 
operating any place of amusement 
which charges a price or fee for ad¬ 
mission including exhibitions in 
theaters, motion picture theaters, 
opera halls, and including horse rac¬ 
ing, dog racing, motorcycle racing, 
automobile racing and “like contests 
and exhibitions," and “including 
dance halls, night clubs, skating 
rinks" and “any and all other places 
of amusement not prohibited by law,” 
was “descriptive” and not "‘restric- 
tive.”—^Ringling Bros.-Bamum & 
Bailey Combined Shows V. Sheppard, 
stipra. 

sa. 11.B.—^RingUng Bros.-Barnum & 
, Bailey Combined Shows v. Shep¬ 
pard, supra. 

97. Ma^.r-i-€5bmmonwealth v. Prince, 
33 N.E.2d 286, 827 Mass. 443. 


Ball roll; no fee for admissioii. to 
premises 

Where plan of game operator was 
manifest effort to attract people to 
game In order to make financial prof¬ 
it and participation in game required 
payment of money, game known as 
Lite-A-Line was “public amusement” 
for which admission is charged, with¬ 
in purview of licensing statute, not¬ 
withstanding fact that prospective 
patrons were not required to pay fee 
upon entering premises and that per¬ 
sons seated at tables used in conduct 
of game were not obliged to play.— 
Commonwealth v. Prince, supra. 

98. Ohio—City of East Cleveland v. 
Evatt, 62 N.E.2d 325, 146 Ohio St. 
493. 

99. Ohio.—City of Bast Cleveland v. 
Evatt, supra. 

1 . Ohio.—City of East Cleveland v. 
Evatt, supra. 

2. Ohio.—City of East Cleveland v. 
Evatt, supra. 

Swimming pool operated solely for 
public use 

Ohio.—City of East Cleveland v. 
Evatt, supra. 

Fees collected solely for upkeep and 
maintenance 

Ariz;.—City of Phoenix v. Moore, 113 
P.2d 935, 57 Ariz, 350 
Golf courses not owned privately or 
by dub 

G-reen fees charged by township 
board of park commissioners for use 
of facilities of a public golf course 
located in and constituting part bf 
such park are not subject to tax im¬ 
posed on green fees charged for the 
facilities of golf courses, either un¬ 
der club or private ownership, since 
such tax is levied only on fees paid 
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to private organizations or private 
persons operating golf courses; nor 
are such green fees subject to tax 
levied on amounts received for ad¬ 
mission to any place, since only ad¬ 
missions to places of entertainment 
where person admitted is a spectator 
are subject to such tax.—Board of 
Park ComYs of Youngstown Tp. Park 
Dist. V. Evatt, 61 K.E.2d 613, 145 Ohio 
St. 297. 

3- Ky.—City of Owensboro v. De¬ 
partment of Revenue of Ky„ 234 S, 
W.2d 664, 314 Ky. 172. 

Swimming pool; amateur basketball 
games 

Pees charged for use of municipal 
swimming pool and for admission to 
municipal fieldhouse for amateur 
basketball games in which one par¬ 
ticipant represents a state institu¬ 
tion are exempt from state admission 
tax.—City of Owensboro v. Depart¬ 
ment of Revenue of Ky., supra 

4. Ky.—City of Owensboro v. De¬ 
partment of Revenue of Ky., supra. 

5^ Ky.—City of Owensboro v. De¬ 
partment of Revenue of Ky., supra 
Particular euterl^iinmeuts 

Fees charged for admission to mu¬ 
nicipal fieldhouse fof professional 
basketball games and wrestling 
matches and for musical productions, 
con^r^, and shows were not exempt 
from state admission tax, in absence 
of showing that profits were used 
exclusively for civil, municipal, edu¬ 
cational, charitable or religious pui> 
poses or that, at least, seventy-five 
per cent of gross proceeds of such 
admissions were used exclusively for 
charitable, religious^ or educational 
purposes within the state.—City of 
Owensboro v. Department of Revenue 
of Ky,, supra. 
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so providing, admissions to certain events below a 
specified price are exempt from the tax.® 

g 19 ^ - Motion Picture Shows 

Licenses may be required of, and license taxes or 
fees imposed on, motion picture shows. 

Licenses may be required of,*^ and license taxes 
or fees imposed on,S motion picture shows, except 
in so far as they may be exempted from such re¬ 
quirements by statute and a license may be con¬ 
ditionally granted subject to reasonable hours of 
opening and other limitations on its exercise.^® 
However, it has been held that the mere power to 
license does not authorize a mayor to enforce Sun¬ 
day closing of picture shows by imposing such con¬ 
dition in the license.il Where a license is re¬ 
quired by law for the operation of a moving picture 
show, the law regards the operation of the show 
as lawful.i^ 


THEATERS & SHOWS §§ 18-20 

Persons who are liable for taxes on motion pic¬ 
ture theaters, for admissions taxes, and for sales 
taxes on the distribution of motion pictures are 
discussed infra § 27. 

§ 20. - Dances, Dance Halls, and Dancing 

Schools 

A license may be required as a condition to the 
conducting of dance halls, -dances, or public dancing 
academies or schools. 

Legislatures or municipalities, acting under dele¬ 
gated authority, may require licenses or permits 
as a condition to the conducting of dance halls or 
dances,!^ or public dancing academies or schools,!^ 
such license or permit to be obtained from a des¬ 
ignated official or body ;15 and, when so required, the 
obtaining of a license is a prerequisite to any right 
to engage in that business.i® Such a license does 
not authorize the conducting of a dance without a 


6. Ky.—^Reeves v. Louisville Base¬ 
ball Club, 142 ’S.W.2d 169, 283 Ky. 
505—Martin v. F. H. Bee Shows, 
113 S.W.2d 448, 271 Ky. 882. 

7. Del.—^State v. Morris, 76 A. 479, 
24 Del. 330. 

Ill—City of Metropolis v. Gibbons, 
166 N.B. 115, 334 Ill. 431. 

Pa—Harrisburg Soundies v. Gelder, 
Com.Pl., 53 Dauph.Co. 437. 

Statute held applicable to all films 
Provision of state statute for li¬ 
censing of exhibitions of motion pic¬ 
ture films applies equally to all films 
sought to be exhibited within state, 
including imported films, and is in¬ 
tended merely to regulate their local 
use.—^Eureka Productions v. Lehman, 
D.C.N'.Y., 17 F.Supp. 259, affirmed 58 
S.Ct. 15, 302 U.S. 634, 82 L.Ed. 494. 

8 . Cal.—Redwood Theatres v. City 
of Modesto, 196 P.2d 119, 86 Cal. 
App.2<l 907. 

Ind.—^Hollywood Theatre Corp. v. 
City of Indianapolis, 34 N.B.2d 28, 
218 Ind. 556, 

62 C-L p 854 note 28. 

Geueral amusement tax 
An ordinance which authorized 
collection of an admissions and 
amusement tax of two cents for each 
attending person as a tax on the priv¬ 
ilege of engaging in the business of 
furnishing public amusement or en¬ 
tertainment within the c^ty included 
business of operating a moving pic¬ 
ture theater.^Hukle v. City of H?unt- 
ington, 58 S.B.2d 780,' 134 W.Va. 249. 
C^ocupation. tax 

Taxes imposed,by city ordinance 
and paid by corporation for moving 
picture theaters operated thereby and 
tax to be exacted under such ordi¬ 
nance from individual when he began 
operating such a theater under con- 
bs?' him were oecupation 
taxes^ not iice^e ^ees; or taxe%. so 


that city was without authority to 
levy another occupation tax on thea¬ 
ter admission prices for same year 
by subsequent ordinance, which was 
invalid.—Publix-Lucas Theaters v. 
City of Brunswick, 56 S.B.2d 254, 206 
Ga. 206. 

Drive-iu theaters held within stat¬ 
ute imposing a tax on admissions, as 
against the contention that the 
charge made by the drive-in theater 
was a ^‘parking charge.’*—^Whitehall 
Tp. V. Male, 77 Pa.Dist. & Co. 133, 24 
Lehigh Co.L X 286, 43 Mun.L.R. 60. 

9. Mo.—St. Louis Amusement Co. v. 
St. Louis County, 147 S.W.2d 667, 
347 Mo. 456. 

PerfpxmaiLoe in “opera house” 

In determining whether motion 
picture theaters were exempt from 
license tax under statute exempting 
theatrical or minstrel performances 
when held in any opera house, the 
legislature, by the use o-f tenn “opera 
house,” did not intend to limit per¬ 
formances in the premises to o-pera; 
and motion picture theaters are ex¬ 
empt since the “motion picture thea¬ 
ter” is in the same legal category 
with the “opera house” of 1885 when 
exemption statute was enacted, and a 
moving picture show is a “theatrical 
performance” within statute.—^St. 
Louis Amusement Co. v, St. Louis 
County, supra. 

“Opera house” and “theater" held 
synonymous see infra § 22. 

10. NT,—People ex rel v. 

Lent, 152 NTS. 18, .1^6 App.Div. 
659; 33 NT.Cr. 90,. affirmed 109 NB 
1088, 215 IN.T. 626. 

\ 1 

11. NT.—^Klinger v. Ryan, 1^53 NT 
S. 937, 91 Misc. 71, S3 NT.Cr. 382. 

12. Ky.—mjommonwealth v. Pheenix 
Amusement Co., 44 S,W,2d 830„ 241 

, , ,Ky._ 678. , . 


13. Ga.-~Poss V. Norris, 29 S E 2d 
705. 197 Ga. 513, followed in Mose¬ 
ley V. Norris, 29 S E 2d 708, 197 
Ga. 618. 

62 CX p 855 note 32—37 CX P 233 
note 65—43 C.X p 363 note 47. 

14. NT.—People v. Wilber, 90 N.B, 
1140, 198 NT 1, 27 L.RA-,NS., 
357, 19 Ann.Cas. 626. 

37 C X p 233 note 66. 

15. NC.—‘State v. Vanhook, 109 S. 
B. 65, 182 NC. 831. 

16. DC.—Richards v. Davison, 45 
App.D.C. 395. 

62 C X p 855 note 33. 

Bam 

A dance conducted in a barn on de¬ 
fendant’s farm which was open to 
the public and for which a charge for 
dancing was made, and which was 
outside the limits of any naunicipal- 
ity, was within the statute requiring 
a license to conduct, operate, or 
maintain a “public dance hall.”— 
State V. Merkel, S.D., 47 NW.2d 92. 
Tavem 

Where defendant, licensed to con¬ 
duct a tavern by the liquor control 
commission, obtained a dance hall 
permit in accordance with commis¬ 
sion’s regulations after approval by 
township board and sherifE, and danc¬ 
ing with phonograph music was per¬ 
mitted as incidental to other busi¬ 
ness conducted, defendant was not 
conducting a “public dance hall” and 
was not required to obtain a license 
under statute regulating public dance 
halls outside incorporated cities and 
villages, since a “public dance hall" 
is primarily devoted to dancing.— 
People V, Bronkhurst, 293 NW. 892, 
294 Mich. 640. 

PermittiiLg dancing or providing en¬ 
tertainment 

(1) The statute, providing that ev¬ 
ery person who operates for profit 
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§§ 20-21 THEATERS & SHOWS 

permit from the governing body of the municipality 
or organized township in which the dance hal! is 
located, where another statute requires such per- 
mit.^’^ Under an ordinance prohibiting dance 
halls in certain areas, but preserving the right to 
continue existing businesses, the right to a skating 
rink license in such area does not include the right 
to a license for a dance hall.^* 

The question whether a restaurant or other harm¬ 
less resort which permits dancing or in which 
dancing takes place is within statutes or ordinances 
requiring a license as a dance hall or similar place 
of amusement depends on the terms of the statute 
or ordinance and the circumstances of the particular 
case.^^ It has been held, under a statute levying the 
tax on any place operating for profit where danc¬ 


ing is engaged In, that, if a place, such as a res¬ 
taurant or resort, is operated for profit, the fact 
that no charge is made or fee exacted for the priv¬ 
ilege of dancing does not take the place out of the 
operation of the statute.^® 

§21. -- Moving Picture Operators, Ticket 

Brokers, and Theatrical Emplojment 
Agencies 

Licenses and license taxes may be required of mov¬ 
ing picture operators, ticket brokers, and theatrical em¬ 
ployment agencies. 

Moving picture operators may be required to take 
out a license and pay a license fec.^^ Licenses and 
license taxes have also been required of persons en¬ 
gaged in the business of selling or dealing in thea- 


mny placo where dajiclnsr is permitted 
or entertainment, such as variety 
programs, or exhibitions, is provided 
for a charge, shall pay a license tax 
is addition to any other license re- 
onired by law, requires the operator 
of a place for profit to pay the same 
separate license tax for merely per- 
mittlngr dancing: in the place operat¬ 
ed for profit as is required when en¬ 
tertainment, such as variety pro¬ 
grams or exhibitions, is provided for 
m chargre in the place operated for 
profit: and the intent and meaning: 
of the statute are that every i>erson 
who operates for profit airy place 
where dancing: is pemeltted ahali pay 
an addltionai license tax or every 
Pinson who c^^eratea for profit any 
place where entertainment, such as 
varletlir proiprama or exhibitions, is 
fier a change shall pay an 
license tax.—-aCouchas v. 
S^ontamirei. 4 So.Sd 4S», lU m&. SJt, 
<f> In enacting: statute Imposing: 
su^ license tax legrislature intended 
to* some extent at les^st to suppress 
etxistingr evil conditions.—State ex 
reh Hug:l]:6S v. Wentworth, 18S So. 
S57, 135 Fla. 555. 

BaBoes)fti<m mm to oxipplee 'and. invalids 
Statute providing: that all cripples 
Sind invalids who use their own capi¬ 
tal not in exce^ of three hundred 
doHars Shan be permitted to eng:ag:e 
**ln any business or o€x:upatlon** With¬ 
out helB^ required to pay tor license 
not to a person who ap^ 

pUes fOr license to operate for profit 
ai place where dancing: Is engrag:ed In 
or entertalxmo^t such as variety pro- 
g^s£ms or exhibitions is provided, ^ 
peenson not beingr engraved in a 
^ occupation^ for which ^ 
eaoomdpi^om > is —State ex reL 

SlUg^bes ^ Wentworth^' ampxa. 

17. —^tate v. mh^bergr, 2^*3 N. 

W. ISS, fltt K-Bi. 67Si‘ 

«2 OJ. p 855 note 34. 

Wash.--‘Sranos v. City oT^^eattle, 
P. lies, £46 Wash. 


19, Pa.—Commonwealth v. Yanko, 

28 Pa-IHst & Co. 470, 45 I>anc.L. 

Rev. 337. 

The Isgflsla^ixxe may inohide harm¬ 
less resorts and practices within pur¬ 
view of statute imposing: license tax¬ 
es on persons operating: certain plac¬ 
es of business, such as those where 
dancing: is eng:ag:6d in, as means 
deemed necessary to curb operation 
of vicious resorts and practices.— 
Levy V. Collins, 197 So. 522, 143 Fla. 
610. 

RestaaraiLts or resorts held within 
statute 

’ (1) In greneral.—^Mouchas v. Stout- 
araire, 4 So.2d 450, 148 Fla. 873—Levy 
V. Collins, 107 So. 522, 143 Fla, 619— 
Pellicer v. Sweat, 170 So. 423, 181 
i Fla. 60. 

(2) A restaurant merely selling: 

! food and drinh is not an amusement 
! place within the statute requiring: 11- 
I crises therefor; but when the pro- 
I piietor supplies the opportunity for 
i dazK^n^, by providing: an orchestra, 

even thofug:h the daneding* is by the 
thOimgfelves and not by paM 
performers^ the s^aoe becomes an 
amusemsent place within the act.— 
Commonwealth v. Yanko, 28 Pa.I>tst. 
& Co. 470, 46 Lanc.Li.Rev. 387. 

(3) A lunchroom in which open 

space was left between tables and 
lunch counter so that customers 
could dance to music of electric pho¬ 
nograph which was operated by in¬ 
sertion of coin, and from which pro¬ 
prietor of lunchroom received one- 
half of amount inserted, was a "pub¬ 
lic dance halj” within statute pro¬ 
viding; that persons operating: public 
dance haM shall pay one hundred 
dollars for eictch place of business,— 
Brewer v. StalfeA 3 SCE12d 466, 60 G-su 
App. 2021. ^ ' 

Bestauraasta om resorts held xtot with¬ 
in statute 

<I> Rlaeing: coin player plaao'£n 
club and dancing to the znus4ci.d^ 


not make club a public dance hall for 
which admission is paid.—Clinton 
Athletic Club v. City of Lock Haven, 
26 PaDist, & Co. 583. 

(2) Operators of hotel dining- room 
and roof garden, making a cover 
charge as a minimum charge which 
entitled patron to the use of table 
and which cover charge was absorbed 
upon the purchase of a meal, and 
providing floor shows and dancing 
facilities, were not operating “dance 
halls" and charging “price or fee for 
admission" within the meaning of 
statute imposing a tax on price op 
fee for admission to dance halls.— 
■State V. Rice Properties, Tex.Civ. 
App, 163 S.W.2d 660, error refused. 

(3) A restaurant proprietor who 
permitted dancing incidentally to 
serving of meals was not operating a 
“public dance" or conducting a “dance 
hall" within ordinance requiring li¬ 
cense, in absence of Inclusion of such 
entertainment in definition of terms 
in ordinance; but a city was not 
without remedy as against restau¬ 
rant proprietor who permitted danc¬ 
ing incidentally to serving of meals, 
if proprietor was required to have li¬ 
cense to operate a public dance or 
dance hall, where manager of safety, 
for reasons set out in ordinance im¬ 
posing license, could refuse to ap¬ 
prove application for license.—Cos¬ 
mos V. City and County of Denver, 70 
P.2d 341, 101 Ohio. 60. 

. 20w Fla.-—iibuchas v, Stoutaxnire, 4 
So.2d 460', M8 Ma- 373^—Levy v. 
Collins, 107 So. 522,^ 143 Fla. 610^ 
Pellicer Y. Sweat, 179 So. 423, 131 
Fla 60. 

2L Md,-^tate v. Loden, 83 A. 6|64, 
;17 Ud. 373, 40 L.R.A^S.,. 10^, 
Ann.Cas.l913B 1300. 

Bioensing of proi|ootiosiM» Bmited to 
state 

piai-r-Devlfn v. City of Wilkes-Barre^ 
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ter tickets and statutes prohibiting the resale of 
tickets by ticket brokers without a license are a valid 
exercise of the police power.23 

Theatrical employment agencies. Under statutes 
or ordinances providing therefor theatrical em¬ 
ployment agencies are subject to license or tax.^^ 
The necessity for such a license cannot be evaded 
by an agent or agency putting its contract to pro¬ 
cure employment in the form of an agreement for 
management but a person who is primarily a 
manager is not subject to such a license require¬ 
ment and the licensing statute is inapplicable 
to a so-called '^employment contract’’ with a theatri¬ 
cal performer where the terms thereof show that 
the seeking of employment for the performer is 
merely incidental.27 


THEATERS & SHOWS §§ 21-22 

§ 22. -Other Amusements, Places, or 

Persons 

The operation and effect of statutes or ordinances 
requiring licenses and payment of license fees or taxes 
have been considered with respect to various other 
amusements and amusement devices. 

The operation and effect of statutes or ordinances 
requiring licenses and payment of license fees or 
taxes have been considered in addition to the con¬ 
sideration thereof as to various theaters, shows, and 
amusements, supra §§ 1^21, with respect to various 
other amusements and amusement devices,28 such 
as amusement parks,2® or permanent parks for pub¬ 
lic amusement,30 baseball dubs,8i bowling alleys,82 


22. Cal.—^In re I>ees, 189 P. 1050, 46 
Cal.App. 656. 

37 C.J. p 226 note 82. 

Motion picture tickets 

A statute imposing: a tax on deal¬ 
ers in theater tickets does not apply 
to dealers in motion picture tickets, 
in view of distinction in statute be¬ 
tween motion picture shows and 
theaters.—Petway v. Loew’s Nash¬ 
ville & Knoxville Corporation, 117 S. 
W.2d 975, 22 Tenn.App. 59. 

“Sports event” 

The phrase “sports event,” as 
used in statute prohibiting the unli¬ 
censed sale or offer to sell tickets to 
a sports event at a price greater than 
that printed on such tickets, includes, 
a football game.—^Humphrey v. State, 
212 e.W.2d 169, 162 TeX.Cr. 203. 

23. Mass.—In re Opinion of the Jus¬ 
tices, 143 N.E. 808, 247 Mass. 589. 

N.T.—People v. Weller, 202 NY.S 
149, 207 App.Eiv. 837. 

24. N.J.—Saks Theatrical Agency v 
Mentine, 48 A.2d 644, 24 N.J.Misc. 
332. 

62 C.J. p 855 note 39. 

25- N.T.—Pawlowski v. Woodruff, 
203 N.T.1S. 819, 122 Misc. 695, af¬ 
firmed 268 N.Y.S. 912, 212 App.Div. 
871. 

26- N.T.—Gervis v. Knapp, ^3 N Y. 
S.2d 849, 182 Misc 311—Pawlowski 
V. Woodruff, 203 N.Y.S. 819, 122 
Misa 696, affirmed 208 N.Y.S. 912, 
212 App-EhY. 871. 

2!7.^ N.T.—^Nazarro v. Washington, 81 
J^.Y.S.2'd 769. 

* f 

28; ’S.'C.—PadclifCe v. Query, 166 S.E 
362, 163* S a 76. . - , ' ■ _ 

Kequfijeme^t of. li^nse or imposition: 

. iof lioensie to biillJ 05 ®t^S'Soo 

, i^pepses ^ ^ 

Baarfelqii]^ 
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knife rack, artful dodger, ring board,’* 
requiring operator to iiay license fee. 
—Commonwealth v. Miller, 64 S.W.2d 
632, 246 Ky. 83. 

(2> “Bank ball” which is a type 
of alley roll game is not subject to 
license as a “common show.”— 
Amusement Enterprises v. Fielding, 
64 N.Y.S.2d 857, 189 Misc. 625, modi¬ 
fied on other grounds 71 N.Y.S.2d 66, 
272 APP Div. 917. 

(3) One exhibiting for admission 
charge embalmed whale in glass cyl¬ 
inder attached to railroad flat car 
was held not subject to tax on shows. 
—Perkins v. Stoutamire, 146 So. 197, 
1G8 Fla. 490. 

Fartioular shows, devioes, etc-, held 
within statute 

(1) Ball rolling game called “Lite- 
A-Line.”—Commonwealth v. Prince, 
99 N.E2d 286, 327 Mass. 443. 

(2) Chautauquas.—adcliffe v. 
Query, 166 S.E. 352, 153 S.C. 76—62 
C.J. p 853 note 10. 

(3) Panoramas.—Boer War Specta¬ 
cle V. Commonwealth, 60 S.E. 85, 107 
Va 663<—62 C.J. p 854 note 19. 

29. Del.—State v. kenn, 32 A. 600, 
26 Del. 224. 

62 C.J. P 853 note 7. 

interest of applicant in property 

Under ordinance of tb© <Sity of Ea^t 
Detroit, relative, to Jicenses for 
amusement, parkSs, apphbant for li¬ 
cense need not hold title to par^ by 
fee, lease ‘for tenh‘ of years, or otli- 1 
erwise, in order to be entitled to li- 
censel—Tower Realty v. City of East 
Detroift, ClLMIch., 196 F.2d TIO.^ 

iTaiidityt of provisions ordinance 

’' Ordinance/ , providing: that no 
'fiinofusemeret park license shall be isr 
isu^ed unless place for ^luch it is to bo, 
^£as;s!ted|€omPlJ«©s laws a^otiv 

rulos : regjp^eiticms- 

QPih- 

|fVn bf^m^br is safe and proi^mPkLce 

6m 


to be used as amusement park, and 
indicating by its terms that purpose 
was to prevent disorderly conduct 
and gambling, to avoid immoral, pro¬ 
fane, and indecent langruage, as well 
as sale or giving away of intoxicat¬ 
ing liquors, and to prevent establish¬ 
ment of center and resort for thieves, 
prostitutes and other disorderly per¬ 
sons, was justifiable as valid exercise 
of police power—Tower Realty v. 
City of East Detroit, supra. 

30. Va.—Commonwealth v. CIarke» 
121 SE. 514, 138 va. 101. 

62 C.J. p 853 note 8. 

31- Pa.—-American Baseball Club of 
Philadelphia v. City of Philadel¬ 
phia, 167 A. 891, 312 Pa. 311, 92 A. 
D.R. 386, appeal dismissed 54 S.Ct. 
128, 290 U.S. 695. 78 L.Ed. 524. 

32. N.Y.—Erwich Bowling Center v. 

Canella, 82 N.T,S,2d 192. 

37 C.J. p 233 note 68. 

Tax on occupatioxiy not equ^mieitt 

Special tax on persons operating 
bowling alleys is occupation tax and 
refers to business, not equipment or 
number of alleys employed.—^Atlanta 
Bowling Alleys v. airrison, 157 S.E. 
95, 172 Ga. 383. 

Operatioii ap remeatioii, club 

Bowling alley. Incorporated and 
operated under name of recreation 
club, but open to public on payment 
of fee or charge, was held not ex¬ 
empt from provisions of ordinance re¬ 
quiring license.—^tate v. pTiexM Rec¬ 
reation dub, 243 |<t.W. 876, 123 Neb. 
740. 

jprec^ pf ppninig lawn 

Fact that zoning by-law of town 
permitted bowling aile^ys in districts 
in, wblch they *were sought to be lo¬ 
cated! by petitioner did not authorize 
their ^nm-in absence of a license from 
'town selectmen.—Marehesi v. Select¬ 
men ot Winchester, 42 N.E.2d 817, 
|3i2 Mass. 28. 
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§ 22 THEATERS & SHOWS 

boxing, sparring, or wrestling contests,^3 cabarets,^^ | shows,^*^ and the operation and effect of such stat- 
carnivals,^® circuses or menageries,common 1 utes or ordinances have been considered with re- 


33 . Isr.T.—McHugh V. Mulrooney, 179 

K.E. 753, 258 N.Y. 321. 

62 C.J. p 853 note 9. 

Written permissioii of mayor 

Holding of boxing exhibitions Is 
lawful if written permission has been 
obtained from mayor of municipal 
corporation—Fischer v. City of 
Cleveland. 181 N.E. 668, 42 Ohio App. 
76. 

The statute providing that no pro¬ 
fessional boxers or their managers 
shall ‘^participate in” any match or 
exhibition without a license, and Box¬ 
ing Commission’s rule thereunder 
regulating contracts between boxers 
and their managers, do not apply to 
a manager who merely solicits con¬ 
tracts for boxing performances or for 
stage, screen and radio appearances, 
and similar activities, but apply only 
to manager who, after negotiating a 
match, has control of boxer and looks 
after him and his interests during 
training period, at ringside, or in the 
ring.—^Wallman v. Wolfson, 63 N.T. 
S.2d 586, 184 Misc, 520, affirmed 54 
N.Y,'S.2d 700, 269 App.Biv. 689, ap¬ 
peal denied 64 N‘.T.«S.2d 702, 269 App. 
Div. 737. 

34. H.T.—^People v. Liquorman, 13 

K.Y.S.2d 410, 171 Misc. 535. 

-Casual eatertainmeott in. restatixant 

Under statute requiring licensing 
•of cabarets, and defining a “cabaret” 
as a place where musical entertain¬ 
ment is permitted “in connection with 
the restaurant business,” the quoted 
words serve only to describe the lo¬ 
cality and fix the place of musical 
entertainment and do not indicate 
legislative intention that the musical 
entertainment prohibited must be 
conducted as part of the plan or 
acheme of operating and maintain¬ 
ing the restaurant business; and the 
legislature in enacting statute re¬ 
quiring licensing of cabarets intended 
to prohibit even casual entertainment 
in restaurant which was not licensed 
as cabaret.—^People v. Liquorman, su¬ 
pra, 

•Carterear merely providing hall for 
d a ncing 

In determining whether cabaret li- 
-cense must paid by caterer serving 
.dinner in his hall engaged by associa¬ 
tion supplying dance music, charac¬ 
ter of event, and not whether associ¬ 
ation conducted the affair, was de¬ 
termining factor; and caterer serv¬ 
ing dinner to people iiaying him. in 
hfs hall engaged by asso<^atlon sup¬ 
plying dance ipusic^ operated room 
in which dancing* was permitted in 
•connection with business of Indirect¬ 
ly serving food to public, necessitat¬ 
ing his obtaining a “cabaret” license 
lunder statute-—People v. Feldman, 
.34 H.Y.S.2d 182. 178 Misc. 322, 


35- Ky.—Lone Star Shows v. Com¬ 
missioner of Sinking Fund of City 
of Louisville, 171 S.W.2d 28, 294 
Ky. 114—Martin v. F. H. Bee 
Shows. 113 S.W.2d 448, 271 Ky. 822. 

**Circtuses” and “carnivals’^ al¬ 
though not synonymous and although 
difficult of exact definition are suffi¬ 
ciently certain in nature to be taxed 
as “amusements” under statute per¬ 
mitting counties to license each per¬ 
formance of “every traveling or road 
show, circus, carnival, exhibition or 
amusement of every kind and char¬ 
acter;” and no reasonable ground for 
a distinction between circuses and 
carnivals would exist to justify ex¬ 
action of license tax from one and 
exemption of the other, since both 
attract large crowds of people mak¬ 
ing additional police protection nec¬ 
essary.— V eterans’ Foreign Wars, 
Ledbetter-McReynolds Post ISTo. 3015 
V. Hull, 188 P.2d 334, 51 N.M. 478. 

Business held “carnival” and not 
“amusement park” 

Ky.—^Lone Star Shows v. Commis¬ 
sioner of Sinking Fund of City of 
Louisville, 171 S.W.2d 28, 294 Ky. 
114. 

Aggregation of shows; ownership 
Under city ordinance imposing a 
license tax upon persons operating 
an aggregation of shows, if the devic¬ 
es employed are either entirely owned 
by the proprietor of the business or 
by his concessionaires, fact that 
plaintiff made concessions to others 
for different engagements did not re¬ 
lieve him from liability for the tax.— 
Lone Star Shows v. Commissioner of 
Sinking Fund of City of Louisville, 
171 S.W.2d 28, 294 Ky. 114. 

36. H.M—^Veterans’ Foreign Wars, 
Ledbetter-McReynolds Post Ko. 
3015 V. Hull, 188 P.2d 334, 61 N.M. 
478. 

62 C.J. p 853 note 11, 

“Circus” held wilhla statute 
U.S.—Ringling Bros.-Barnum & Bail¬ 
ey Combined Shows v. Sheppard, 
C.C.A.Tex., 123 F.2d 773, certiorari 
denied 62 S.Ct. 1309, 316 U.S. 704, 
86 L.EJd. 1772. 

“Circus or meuag^e” defiued 
Where ordinance imposing license 
fee for “circus, circus or menagerie*’ 
did not define quoted words, court 
was required to take such words in 
their ordinary accepted meaning con¬ 
noting performances given by trav¬ 
eling companies on vacant lots within 
tents, or some other kind of tem¬ 
porary enclosure, wherein trained an¬ 
imals are made to perform under the 
command of a ringmaster or trainer. 
—National Exhibition Co. v. City of 
St, Louis, 136 S,W.2d 396, 236 Mo. 
App. 4^, " % ' • . , 

6m 


l>esca:iptive language of parties held 
not conclusive 

A reference to “circus” by parties 
in lease and in advertisements could 
not have effect of imposing liability 
for extra license fee imposed for 
circuses if in fact exhibition involved 
was such that it did not come within 
ordinance imposing such license fee. 
—^National Exhibition Co. v. City of 
St. Louis, supra. 

37- N.Y.—^Amusement Enterprises v. 

Fielding, 64 N.Y.S.2d 857, 189 Misc. 

625, modified on other grounds 71 

N.Y.S.2d 66, 272 App.Div. 917. 

Provision construed and applied 

(1) In administrative code provi¬ 
sions for licensing of a common 
show, phrase “‘common show' shall 
include,” is not meant to define or 
limit words “common show” but is 
meant to state what they would be 
deemed to include, leaving many oth¬ 
er performances and shows than 
those specified in provisions of the 
code, and the two words “common” 
and “show,” when combined as “com¬ 
mon show” and given their popular 
meaning, mean public entertainment. 
—People v. Lane-Marvey Corp., 114 
N.Y.'S.2d 467, 203 Misc. 413. 

(2) An electrically powered me¬ 
chanical pony, which was operated 
for profit and which in operation pro¬ 
duced a vibrating up and down mo¬ 
tion in the simulation or sensation of 
Riding of real pony, was a “common 
show” and was required to be li¬ 
censed accordingly.—^People v, Lane- 
Marvey Corp., supra. 

(3) Electrically operated rocket 
space ships and similar devices 

[ which, by insertion of dime, enabled 
I child to obtain one minute ride con¬ 
sisting of a vibrating up and down 
with a bucking or similar motion 
were “common shows.”—^Lane-Marv- 
ey Corp. v. McCaffrey, 119 N.Y S 2d 
830. 204 Misc. 166, affirmed 126 N. 
YS2d 197. 

(4) “Bank ball” Which is a type 
of alley roll game, is not a “com¬ 
mon show” within meaning of the 
Administrative code provision requir¬ 
ing licenses fqr common shows, espe- 

; daily in view of practical construc- 
I tion hir city that the term relates to 
I activities involving a large number 
I of pepple.—Amusement EkiteiTprises 
V. Fielding. 64 N.Y S.2d 867, 189 

; Misc. 625, modified on other grounds 
71 N.Y.«.2d 6^ 272 App.Biv. 917. 

; Purpose of provisious 

The purpose of provisions relating 
to licensing of “co'mmon show” is to 
subject to licensing games of skill 
and amusement operated for profit^ 
except devices which are or^imiy be 
utilised for gambling purposes,—- 
5 Lane-Marvey Corp. v, McCaf||rey,<*119 
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spect to concerts and concert halls,dramatic per- iature golf courses,^® minstrel performances,^'^ mu- 
formances,^^ excursion river boat,^o exhibitions,^! seums,^^ operatic performances,^^ pin-ball ma- 
golf courses, horse racing or dog racing and the chines,ranch shows,®! restaurants,®^ roller der¬ 
use of pari-mutuel machines in connection there- bies,®^ saloons,®'* and the operation and effect of 
with,'*^ medicine shows,*^ merry-go-rounds,*® min- such statutes or ordinances have been considered 


N.T S 2d 830, 204 Misc. 166, affirmed 
126 N.Y.S.2d 197. 

33 ^ Pa.—Theatrical Exhibitions, 14 
Pa.Co. 657. 

62 C.J. P 853 note 12—37 C.J. p 233 
note 65. 

39 . Ill—Jack & Jill Players v. City 
of Chicago, 75 N.E.2d 387, 332 Ill. 
App. 444. 

ITonprofit oorporation operatiiig 
dramatic school was subject to city 
ordinances reauiring a license of one 
giving performances where admission 
is charged, where corporation charg¬ 
ed parents and relatives of students 
to attend performances given by stu¬ 
dents, and individual who operated 
school in same manner as he had 
done before incorporation, retained 
certain sum weekly for himself from 
profits.—Jack & Jill Players v. City 
of Chicago, supra. 

40. Ky.—Shannon v. Streckfus 
Steamers, 131 S.W.2d 833, 279 Ky. 
649. 

Boat held place of amusement 

An excursion river boat was “place 
of amusement and/or entertainment” 
within statute imposing excise tax on 
sale of admission to such places, 
whether boat was to be deemed as a 
“floating dance hall” or as a mere 
pleasure ride.—Shannon v. Streckfus 
Steamers, supra 

Ownership registration held im¬ 
material 

Ky.—Shannon v. Streckfus Steamers, 
supra. 

41. Ill—Webber v. City of Chicago, 
36 K.E. 70, 148 Ill. 313. 

62 C.J. p 853 note 13. 

42. Ohio.—Board of Park Corners of 
Youngstown Tp. Park Dist. v. 
Evatt, 61 N.E.2d 613, 145 Ohio St. 
297. 

Public golf courses as exempt from 
licensing or taxing requirements 
see supra § 18. 

43. Me.—^Maine State Raceways v. 
La Kleur, 87 A-2d 674. 

Permit not required 

Under act authorizing use of pari¬ 
mutuel machines at horse-racing and 
dog-racing meets and providing for 
collection of revenues therefrom, a 
non-profit association which held a 
one-day horse-racing meet was not 
required to secure permit for use^of 
pari-mutuel machines, but was re- 
<|Ulred|to tax op all moneys re¬ 
ceived frpiu , pariT’Dautuel, sales for 
privilege of using such machine.— ^ 
O’Neil V. Arizona Horsemen's Ass*'n, 
114 P.2d 894^ 6^7,4riz. 4^4^^ ^ ‘ ^ 


I Bicense held required only for pari- 
I mutual betting 

Me —Maine State Raceways v. La 
Fleur, 87 A.2d 674. 

Ck>nditlonal permits 

The statute providing that no horse 
i tracks within 100 air miles of each 
other shall operate on same dates 
I regulates operation of horse tracks 
I having racing permits and is inap- 
I plicable to issuance of conditional 
permits by state racing commission 
to conduct horse racing—State ex 
I rel. Palm Beach Jockey Club v. Flor- 
I ida State Racing Commission, 28 So. 

, 2d 330, 168 Fla. 335. 

Jockeys required to obtain license 
N-Y.—Merritt v. Swope, 43 N.Y.S.2d 
902, affirmed 46 N.Y.S 2d 944, 267 
App.Div. 519. 

44. Fla.—Milliner v. State ex rel 
Beaver, 61 So. 2d 377. 

Free admission 

Person engaged in business of sell¬ 
ing patent medicines, who ran free 
show as incident thereto, in order to 
collect a crowd, was not subject to 
license tax required to be paid by 
persons operating circuses, traveling 
shows, places of amusement, etc., 
charging admission, and was entitled 
to license required of persons selling 
tangible personal property.—Millinor 
V. State ex rel. Beaver, Fla., 61 So.2d 
377. 

45. Mass.—Commonwealth v. Bow, 
58 N.E. 1017, 177 Mass. 347. 

62 ax p 853 note 14. 

46. Mass.—Jaffarian v. Building 
Com’r of City of iSomerville, 175 
N.E. 641, 275 Mass. 267, 74 A.L.R. 
403. 

62 0 J. p 863 note 15. 

47. Pa.—Theatrical Exhibitions, 14 
Pa Co. 657. 

62 C.J. p 853 note 16. 

48 . isT.Y.—^New York v, Eden MusSe 
American Co., 8 N.E. 40, 102 N.Y. 
693. 

62 C.J. p 864 note 17. 

49. N.Y.—Star Opera Co. v. Hylan, 
178 N.Y.S. 179, 109 Misc. 132. 

62 C.J. p 854 note 18. 

56. Pa.—Commonwealth Baltz, 6 

A.2d 819, 335 Pa. 625. 

Machines held within statute or ordi¬ 
nance 

(f) tinder statute imposing mer¬ 
cantile license tax on person keef)ing 
<’or purpose of profit any alley of 
pin CO on or in wMeh apy game is 
played with the use of balls and 
pins,, or other objects, defendant who 
kept n machine which was similar 
to a pin ball inachine but which em- 


I bodied latest improvements so that 
balls as they rolled doven Inclined 
board w'ere deflected from their nor¬ 
mal course of gravity by photo-elec¬ 
tric “eyes” Instead of by pins or pegs 
was liable for license tax—Common¬ 
wealth V. Saitz, 6 A.2d 819, 335 Pa- 
525. 

(2) A “pm-ball game,” consisting 
of glass-encased playing board stand¬ 
ing on four legs and equipped with 
pins and balls, was taxable under 
Mercantile Tax Act levying a license 
fee on those keeping any shooting 
gallery, etc., or any alley or place on 
or in which any game is played with 
use of balls and pins or other “ob¬ 
jects,” since legislature by us ng 
words “or other objects” gave statute 
wide application which should not 
be limited by the ejusdem generis 
rule.—Commonwealth v, Klucher, 193 
A. 28, 326 Pa. 587. 

51- Mo.—National Exhibition Co. v. 
City of St, Louis, 136 S.W.2d 396, 
235 Mo App. 485. 

Bauch show held uot “circus or me- 
uagerle” 

An exhibition k'.own as “The 101 
Ranch” which was a reproduction of 
ranch life as theretofore existing 
and popularly known throughout the 
Western States, which was being 
shown in an arena whose owner was 
paying property tax and a license 
fee under ordinance imposing license 
fees for “theaters, theatrical exhibi¬ 
tions, museums, or any other exhibi¬ 
tion, show or amusement,” was not a 
“circus” or “menagerie” within ordi¬ 
nance imposing higher fees for “cir¬ 
cus, circus or menagerie, or menag¬ 
eries.”—^National Exhibition Cov v.. 
City of St. Louis, supra. 

52. N.Y.^People v. Keller, 161 N.Y. 
S. 132, 96 Misc. 92, 34 N.Y.Cr. 523. 

62 C.J. p 864 note 20, 

Restaurant furnishing music held not 
“place of amusement" 

Pa.—Commonwealth v. Burnside, 30 
Fa.Dist, & Co. 8 

Tex.—State v. Rice Properties, Civ. 

App., 163 S.W.2d 669, error refused. 

I Television in restaurant held 
' tion picture" so as to require amuse¬ 
ment permit.—Stern v. Pennsylvania 
‘Liquor Control Board, 66 Pa.Dist. & 
Co. 201, 68 Dauph.Co. 251. 

53. Fla.—State ex rel. Southern 
’" Roller Herbies v. Wood, 199 So. 262, 

145 Fla. 296. 

, BoUer derby held show 
Fla.—State ex rel. Southern Roller 
Derbies v. Wood, supra. 

54- N.Y.—People v. Campbell, 65 N.. 
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With respect to skating rinks,^5 slot machines, 
including juke boxes, or coin-operated phono¬ 
graphs,theaters,58 theatrical exhibitions,trav- 
•eling or transient sho%\s,86 and vaudeville shows.^^ 

Billiard or pool tables. Either the state or mu¬ 
nicipalities, under legislative authority, may re- 
<|uire a permit or license for, and impose a tax on, 
the operation of a poolroom, or the keeping of bil¬ 
liard or pool tables for public use for hire or profit, 
either directly or indirectly.^^ Such a license or 
tax may be required, e\en though no specific charge 


is made for the use of the table, where it is used 
for gaming,53 or is kept in connection with a place 
where intoxicating liquor is sold.^t Such a license 
or tax, however, does not apply to a person who 
keeps such a table solely for amusement without 
compensation, either directly or indirectly for its 
use,®5 as where it is kept by a person in his pri¬ 
vate residence for the personal use of himself and 
family;®® nor does it apply to a billiard or pool 
table kept by a social club for the use of its mem¬ 
bers, unless such club is a mere device to avoid 

*^Oi>«ra liOTise'* aiul •Hlieater” as sy- 


Ta 114. 51 AppT>iv. 565. 15 X.T. 
Or. 61. 

82 C.J. p 854 note 21. 

sa Fla.—Inglis v. R>iner, 152 So. 4, 
IIS Fla, 732. 

TafwVa liald aot atiisaBoa per so 

General state laws permitting op¬ 
eration of skating rinks and Impos¬ 
ing smaH occupational license tax 
thereon were held implied recogni- 
•tion that operation of skating rinks 
with or without charge therefor is 
neither per se a nuisance nor other¬ 
wise detrimental to public health, 
welfare, or morals—IngUs v. Kymer, 
supra. 

.BS. Del.—State v. Keni^ 88 A. 600, 
26 Del. 224. 

62 C.J. p 854 note 12. 

SVataxe o€ IStimg' aolA Ibty maclrfne 
The statute taxing mechanical 
jgame® &r devices operated by Inser- 
tSoa of coins or slugs or by means 
. 4 >f springs, levers, etc., or the skill 
jose focoe of the player thereof except 
uaaaOMnos which vend candies, etc., or 
.other merchaitdise, was Intended to 
-tax mechanical grames which are op- 
.erated by means of depositing a coin 
^or slug in a slot, and not mechanical 
-devices not In th© nature of games 
which furnish to the consumer some¬ 
thing of value for a fixed price, the 
word **player” being used almost in¬ 
variably in connection with some 
form of a game and never with the 
Idea a purchase of something; and 
the statute was not intended to ex- 
..ampt vending machines used for sell- 
iifg tangible property and to tax oth- 
• er vendhag rndnlfeteies on the sole 
ground fhiMt what is purchased there- 

it intend 

tp tax thosq vending ^ieh 

luxuries to the exemption of 
whicht sold neceasitles.---GarTi- 
w! Duke, 78 P.2d 1186» 52 Arlz. 

^OuEleoinA of game d^E^endaat <m Otm 
(1) tJBder statute authorizing op- 
.eratloh ^ licensed pin ball machines 
.or games wflli halls and 

plungers or any otlrer machines so 
.-constmdted aS to make outcome de- 
jjpendent upon s^l of pl£tyer, the 
-word “nther^ impl^ the element of 


skill In all such machines, and ex¬ 
cludes all others as being unlawful 
—Hoke V. Dawson, 1 A.2d 77, 175 Md. 

246. 

(2) Attachments to slot machines 
which were mere obstructions to the 
ordinary play of the machines with 
contrivances to remove them, and 
devices on the machines for braking 
the revolving discs which neverthe¬ 
less left the outcome to chance, did 
not render the machines a *^game 
played with balls and plungers"' or 
make the result depend upon the 
“skin of the player’" within statute 
making lawful the operation of ma¬ 
chines described by the Quoted phras¬ 
es, if licensed.—Hoke v. Lawson, su¬ 
pra. 

<3) Slot machine as gambling de¬ 
vice see Gaming § 1 g, 

KaoMnes In. storage 

Under statute requiring every per¬ 
son maintaining a place wherein is 
operated or located any machine for 
playing of music, games or amuse¬ 
ments, operated by a slot wherein is 
deposited any coin or thing of value 
of five cents or more to pay license 
tax, the tax attaches only to mar 
chines being operated and not to 
those in storage.^—Carolina Music 
Co, V. Query, 6 S.11.2d 473, U2 S.C. 
308, 

57. Ariz.—State v. Jopes, 137 P.2d 
970, 60 Ariz. 412. 

Partlotilar devices held within par- 
tLoular statutes 

Ariz.—State v. Jones, 137 P.2d 970, 
60 Ariz. 412. 

H.D.—Domacker v. Stnitz, 1 hT.W. 

2d 614. 71 nj>. 448. 

S,D.—State v. Fairbanks, 273 Jt7.W. 

188^ 65 S.D. 272, 111 A.D.IL 759. 
Tex-—Sheplmrd v. Giebel, Civ.App., 

110 aW.2d 165. 

Particala:? ^avfces held.' wi€hln 

pazt^oidl^ statptM ^ 

! Aria.?—v^ Di^feei, 78 ,^20, 

52 AlT^ 54* ’ ; u , ' ' f j. » . 

Pa.—Comiriofw^ealth: v; 34' 

Pa«Dhst. 8b Ooi, 8, >'• ' % ^ , 

58. Tex.-^-Trapp v. Whitei^ 3S Iteac. 

887. ^ ' ' ' 

62 dJl p 554 note 28. 
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nonymous 

Under a statute exempting from 
the license tax of theatrical or min¬ 
strel performances such performanc¬ 
es, “when held in any opera house in 
any village or city of the third or 
fourth class,** the term "opera house’' 
was held to be synonymous with 
“theater,” so that any such per¬ 
formance in any theater in such vil¬ 
lage or city would be exempt.—St. 
Douls Amusement Co. v. St. Douis 
County, 147 S.W.2d 667, 347 Mo. 456. 
Performance of moving picture shows 
in “opera house” see supra § 19. 

50. Pa.—Theatrical Exhibitions, 14 
Pa.Co. 657. 

62 C.J. P 854 note 24. 

60. Ala.—Hale v. State, 116 So. 369, 
217 Ala. 403, 58 A.D.R. 1333. 

62 aj. p 854 note 25. 

61- Ala.—Crute r. State, 109 So. 617, 
21 AJa.App. 530. 

62 C.J. p 854 note 26. 

62. Ill.—Stiska v. City of Chicago, 

; 90 K.®L2d 742, 405 III* 374. 

N.T.—^Application of Bobroft, 61 N. 

Y.S.M 950, 183 Misc, 851. 

37 C.J. p 233 notes 69, 71—43 C.J. 
p 411 note 25. 

‘‘Billiard table” held to ln.<dude pool 
table 

A table similar in all respects to 
an ordinary billiard table, except that 
it has six pockets, and is used for 
playing the game called pool, is a 
“billiard table,” subject to an annual 
license fee.-—Territory v. Xeshita, 27 
Hawaii 687. 

63. Mo.—State v. Shotts, 128 S.W. 
245, 143 Mo.App. 346. 

64. Idaho.—^Bx parte Gale, 95 P. 
679, 14 Idaho 761. 

37 C.J. p 233 note 73. 

6 S^ Idaho.—Ex parte GaJe, supra. 

37 C-X p 233 note 74il 
08t^ Alai.—Ex parte,*Bowe, 59 So, 69, 
4^Aja.wApp. 254« 

li^e<.£r—S^te V. Shetts, 128 , S.W. 245, 
1 48 • h£Qi*ApPiv >346,> 

67; Tex.—State v; Country Oub, 
dyiApp., 178 SJW.' 570, reversed on 
'Other grounds’^ 214 S.W. '29 6^ 110 
' Teod 40> ' 

87 €t Jk p 28%--bsNfeer?8^ ■ ' »f > ' 
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payment of the fee or tax.®* 

§ 23- Discretion as to Granting License 

a. In general 

b. Hearing; matters considered 

c. Review 

a. In General 

Subject to constitutional and statutory restrictions, 
the grant or refusal of a license, or a renewal thereof, 
to theaters, shows, or other amusements rests In the 
sound discretion of the licensing authority. 

In accordance with rules governing licenses gen¬ 
erally, discussed in Licenses § 38, the granting or 
refusal of licenses to theaters, shows, or other 
amusements by boards or officers in whom the pow¬ 
er to grant licenses is vested is, except as the stat¬ 
utes or ordinances may otherwise provide, discre¬ 
tionary and not mandatory;®^ and a license may, 
in the exercise of discretion, be refused, even though 
the specific provisions of the law have been com- 
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plied withj® and the fee specified is tendered.^^ 
This discretion, however, is not an absolute and un¬ 
qualified discretion to grant or withhold a license,'^* 
but must be exercised reasonably and not arbitrar¬ 
ily.’^* Moreover, while it has been held that the 
licensing authority may grant a license on such 
terms and conditions as it deems proper,it can¬ 
not impose conditions on the granting of license 
which are not authorized by statute. 

Mandatory provisions. Where the circumstances 
are such that the issuance or refusal of a license is 
mandatory under the statute or ordinance, either by 
its express terms, or by construction, the licens¬ 
ing authority can exercise no discretion in grant¬ 
ing or refusing the license.’^® 

Time and place of racing meets. Under a stat¬ 
ute to that effect it is the authority and the duty 
of the state racing commission to fix the days and 
the dates for races in any county,^which it must 


■©8. Ill.—Brocton v. Wiese, 204 Ill. 
App. 556. 

©a. Mass.—Jaffarian v. Murphy, 183 
N.E. 110, 280 Mass. 402, 85 A.B.R. 
293. 

2 T.Y.—^Application of Du Barry Cater¬ 
ers. 110 N.Y.S.2d 621. 279 App.Div. 
399. 

NC.—State v. Vanhook, 109 S.E. 65, 
182 N.C. 831. 

Fa.—Claridge Caf^ v. Kendrick, 6 Pa. 
Dist. & Co. 281. 

SI.I.—Rhode Island State Fair Ass'n 
V. Racing and Athletics Hearing 
Board. 98 A. 2d 821. 

©2 C.J. p 866 note 41. 

of XLO provision for he a r i ng or 
review 

Facts that ordinance contained no 
■requirement for hearing in passing 
•on application for theater license, 
ajid made no express provision for 
court review did not indicate legisla¬ 
tive intent not to intrust commission- 
•or of licenses with discretionary pow¬ 
ers with respect to granting of thea¬ 
ter licenses.—^In re Rudhlan Amuse- 
anent Corporation. 262 N.Y.S. 269, 146 
Misc. 308. 

;Xleo 3 ise hel^ privll^^ not right 

^Bljou Amwerpaent Co. .v. Tou- 
9 A-fd 8^2, 43 R.I. 503—Thay¬ 
er A^useihent CorPv v, Moulton, 1 
Am. 082^ 63 R,!. 182, 124 A.Ix.R, 

, i4 ' < ^ - 

MY .—tn re R^tdhlan Amusement 
Corporation, 262 OST.Y.S- 269, 146 
Mfsc. 308. 

43 C.J. p 363 note 53. 

HI. K.Y,—y. G-ront. .12 l^JY.S. , 
87.8v 48^ Iftin 45i5—rPeop^e v. New' 

. York fc)ard. ,of ^ tz, , 


72. N.Y.—In re Walker, 146 N.Y.S. 
519, 84 Misc. 118. 

N.C—State v. Vanhook, 109 S.E. 65, 
182 N.C. 831. 

73- Mass.—Jaffarian v. Murphy, 183 
N.B. 110. 280 Mass. 402, 85 AL.R. 
293. 

N.C.—State v, Vanhook, 109 S.E. 65, 
182 N.C. 831. 

62 C.J. p 856 note 45. 

Open air theat^ 

The state police commissioner can¬ 
not act arbitrarily, but must proceed 
according to law. in granting certifi¬ 
cate of approval of premises for op¬ 
eration of o>pen air motion picture 
theater with larger seating capacity 
than that to which linaited by previ¬ 
ous certificate granted by him.—^Mid¬ 
dlesex Theatre v. Commissioner of 
State Police, 20 A,2d 412, 128 Conn. 
20 . , 

Effect of proviidon tor Judicial re¬ 
view 

Statute defining powers and duties 
of racing commissioneT with refer¬ 
ence to issuance of licenses is not, 
especially in view of provision de¬ 
claring his orders to be subject to Ju¬ 
dicial review, to be construe as 
vesting in him an arhltrary author¬ 
ity to reject an application.—^Haael 
Park Racing As^n^v. lEgtS% 58 N.W. 
2d 241, 336 Mich. 548. 

StatnW held not to '<kmfer arlbUxary 
power 

Mich,—^Eastwood Phjk Amusement 
, Co. V. City of East Detroit, 4r3 N-W- 
2<i 851, 328 Mich. 272. 

74. Mass.—Marches! v. S4lectin4n ctf 
Wincheeter, . 42 N.R2d -817. ^12 

Mass. 2^ 

75b. Mich.—Hazel Park Racing Ass’n 


V. Inglis, 58 N.W.2d 241, 336 Mich. 
508. 

Ohjectioa to certain stockholders 
Racing commissioner had no au¬ 
thority to demand that corporation 
engaged in racing of horses on its 
tracks, comply with condition that 
certain of its stockholders divest 
themselves of their holdings as a 
prerequisite to granting of racing 
meet license, when sole reason for 
condition waus that such persons, be¬ 
cause of their family relationships or 
adverse police records, were unac¬ 
ceptable to racing commission.—Ha¬ 
zel Park Racing Ass'n v. Inglis, su¬ 
pra. 

78. N.Y.-—People v. Wurster, 43 N. 

Y.S. 1088, 14 App.Div. 656. 

62 C.J. p 856 note 52- 
Provisioiis held mandatory mider 
circumstaucee 

Fla.—State ex rel. Hollywood Jockey 
' Club V. Stein# 174 So. 843, 128 Fla. 
777. 

Ky.—City of Pteeville v. Helton. 188 
aW.2d 101, 3#8 Ky. 174. 

. Montv—State ex rel* Griffin v. Greene, 
67 F.2d 915, U4 Mont, 460, 111 A 
i 776v 

77. Fla.—State ex rel,* Biscay no 
Kennel Club v. State Racing Com- 
; ml^ioner,, 174 ^^® 

1 298. 

ILlcenseo eannot select dates 

Fla.—State ex rel. Hollywood Jock¬ 
ey Club V. Stein, 176 So. 849, 129 
’ Fla, 777, 

Oi^ one track in. county 

(1) The commission has been held 
to have the authority to fix racing 
^dates even where there is only one 
track in the county,—State ex rel. 
Biscayne Kennel Club v. State Rac- 
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do fairly,*^® and, where there is more than one track 
operating in one county, to fix and set the dates of 
operation thereof fairly and impartially as between 
the two or more tracksThe commission is not 
required to apportion the time of operation among 
the various tracks but it may do so under cer¬ 
tain conditions,®^ and in doing so must exercise 
a sound discretion.®^ 

Renewal of license. The fact that licenses had 
been issued to the licensee for previous years does 
not entitle the licensee to the issuance of a new li¬ 
cense as a matter of right on the expiration of his 
current license;®^ and it has been held, particularly 
under statutes making no special provision for the 
renewal of licenses, that every application for the 
^Venewal” of a license after its expiration is ex¬ 
actly the same in all its legal incidents as an ap¬ 
plication for a new license.®^ Thus, the renewal of 
a license, like the original grant, rests in the sound 
discretion of the licensing authority;®® and a re¬ 
fusal to renew a license is not tantamount to the 
revocation of a license.®® 


Liability in damages for abuse of discretion. The 
fact that a licensing officer acts in bad faith and 
abuses his power in refusing an application for a 
license does not necessarily constitute an act in ex¬ 
cess of jurisdiction,®’^ so as to render him liable 
in damages to applicant,®® at least where such re¬ 
fusal w’as without intent to benefit himself or others 
at applicant’s expense or maliciously injure appli¬ 
cant.®^ 

b. Hearing; Matters Considered 

A hearing is not generally a prerequisite to the 
grant or refusal of an application for a license or re¬ 
newal; but the action taken must be based on proper 
grounds. 

It is generally held that the licensing authority is 
not required to hold a hearing before it can ex¬ 
ercise its discretion in granting or refusing an ap¬ 
plication for a license,90 although a hearing may 
be held, and evidence taken, in the discretion of the 
licensing authority.However, under a provision 
to that effect, a person whose application for a li¬ 
cense has been refused is entitled to a hearing be¬ 


ing" Commission, 170 So. 83S, 126 Fla. 
2dS. 

(2) However, there has also been 
some authority to the contrary.— 
State ex rel. Broward County Kennel 
Club V. Rose, 170 So. 710, 126 Pla, 
288. 

•78. Fia.—State ex rel. Hollywood 
Jockey Club v. Stein, 176 So. 840, 
ISO Fla. 777. 

OoustderatioiLS iitvolved 

Statute requires commission to fix 
dates fairly, having regard for in¬ 
terest of state, which receives reve¬ 
nues from operation of track, and 
Interest of permittee, who proposes 
to operate track for profit.—State ex 
rel. Hollywood Jockey Club v. Stein, 
supra. 

79- Fla—State ex rel. Biscayne 
Kennel Club v. Stein, 178 So. 133, 
130 Fla. 517—State ex rel. Biscayne 
Kennel Club v. State Racing Com¬ 
mission, 170 So. 839, 126 Fla. 298— 
State ex rel. Reward County Ken¬ 
nel Club V. Rose, 170 So. 710, 126 
Fla. 288—State ex rel. West Flagler 
Amusement Co. v. Rose, 165 So. 60, 
122 Fla. 227. 

80- Fla.—State ex rel. Biscayne 
Kennel Club v. State Racing Com¬ 
mission, 170 So. 839, 126 Fla. 298. 

81- Fla.—State ex rel. West Flagler 
Amusement Co. v. Rose, 165 So. 
60, 122 Fla. 227. 

CoxLditioiiLS tittdar which apportloxi- 
mexLt authorized 

State raring r-rnmi'^ion has au¬ 
thority to fippornon ti*'*' • of opera^ 
ypn among vaxioua licensed dog 


tracks in single county only where 
total number of days for dog racing 
in county having intracounty com¬ 
petition is fixed at less than full 
ninety-day period —State ex rel. 

I West Flagler Amusement Co. v. Rose, 
supra. 

82- Pla.—State ex rel. Biscayne 
Kennel Club v. State Racing Com¬ 
mission, 170 So. 839, 126 Pla. 298. 

nights of licensees 

Holder of dog racing permit has 
right to enjoy benefits of permit 
without undue prejudice to himself 
or undue discrimination in favor of 
other licensees similarly situated; 
and state racing commission in ap¬ 
portioning racing periods to several 
dog tracks in county must so fix 
dates that track season will afford 
each licensee a substantially equal 
opportunity for beneficial enjoyment 
of its permit,—State ex rel. West 
Flagler Amusement Co. v. Rose, 165 
So. 60, 122 Pla. 227. 

83- Mich.—^Eastwood Park Amuse¬ 
ment Co. V. Stark, 38 H.W.2d 77, 
325 Mich. 60. 

T7.T.—In re Rudhlan Amusement 
Corporation, 262 H.Y.S. 269, 146 

Misc. 308. 

R.I,—^Rhode Island State Fair Ass’n 
V. Racing and Athletics Hearing 
Board, 98 A 2d 821. 

84- H.T.—In re Rudhlan Amusement 

Corporation, ’262 H.T.S. 269, 146 

Misc. 308. 

85- H-Y.—^Application of Du Barry 

Caterers, 110 H.Y.S 2d 621, 279 

App^Div^ 19 9*—In re l^udhjan 

. 694 


Amusement Corporation, 262 X.Y.S. 
269, 146 Misc. 308. 

R.I.—Rhode Island State Pair Ass’n 
V. Racing and Athletics Hearing 
Board, 98 A.2d 821. 

86 . K.Y.—In re Rudhlan Amusement 

Corporation, 262 N.Y.S. 269, 146 

Misc. 308. 

87. Mass.—Jaffanan v. Murphy, 183 
H.K 110, 280 Mass. 402, 85 A.L.R. 
293. 

Denial of minatnre golf course li¬ 
cense 

Mass.—JafCarian v. Murphy, supra 

88. Mass.—Jaffarian v. Murphy, su¬ 
pra 

89. Mass.—Jaffarian v. Murphy, su¬ 
pra 

90. H.Y.—New Honeymoon Dance- 
land V. Valentine, 59 N.Y.S.2d 637 
—Hood Restaurant v. Wallander,. 
58 N.Y.S.2d 896, 186 Misc. 254. 

Administrative action 

Where action of licensing author¬ 
ity in parsing on application for li¬ 
cense to show motion pictures was- 
administrative rather than judicial, 
no hearing was required and failure 
of authority to prescribe rules and 
regulations governing its action in» 
such matters did pot vitiate its pro¬ 
ceedings.—Thayer Amusement Corp. 
V. Moulton, 7 A2d 682, 63 R I. 182, 
124 A.L.R. 236. 

91. N.Y.—^New Honeymoon Dance- 
land V. Valentine, 69 N.Y,S.2d 637 
—Hood Restaurant v. Wallander,. 
68 N.Y.S.2d 896, |.86 Miaev ^54- 
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fore a special body;^^ and a determination of such 
special board made without a hearing must be an¬ 
nulled.®^ While the proper practice is for an ad¬ 
ministrative officer who refuses a license to state 
generally the reasons for his refusal,®^ the failure 
to do so does not, as a matter of law, constitute 
arbitrary action on the part of such officer.®^ 

The denial of a license must be based on grounds 
which may properly be considered.®® It has been 
held that applicant for a license for a motion pic¬ 
ture theater is entitled to a license unless it appears 
that its grant might impair the public health, safe¬ 
ty, or morals of the community ;®7 and under some 
provisions the licensing authority must consider, as 
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relevant to such determination, the character of 
applicant.®® A cabaret entertainer may properly 
be denied a license or identification card where such 
entertainer has been convicted of a crime;®® but 
such a denial cannot be based only on the enter¬ 
tainer’s violation of a regulation as to entertainers, 
not relating to their qualifications for such card 
or license.^ 

Under or apart from provisions to that effect the 
location of a theater or other place of amusement 
should be given consideration;® and a license may 
be properly denied on the ground that the theater 
or place of amusement will be too near a house of 
worship,® provided the house of worship is func- 


92. K.T.—Merritt v. Swope, 46 N.T. 
S.2d 944, 267 App.Div. 619. 

Sufflciency of “liearinfif” 

Action of joint board consisting of 
state racing commission and two 
stewards of state jockey club in sus¬ 
taining club’s refusal of a jockey li¬ 
cense without disclosing to applicant 
nature of charges against him impli¬ 
cit in testimony of jockey club rep- 
resentives taken in his absence and 
without his knowledge, and without 
the right to confront and cross-ex¬ 
amine, constituted denial of “hear¬ 
ing” to which applicant was entitled 
under statute.—Merritt v. Swope, su¬ 
pra. 

93 . nsr.T.—Merritt v. Swope, supra. 

94 . 3sr.Y.—^In re Rudhlan Amusement 

Corporation, 262 N.Y.S. 269, 146 

Misc. 308. 

95. 1?5r.Y.—^In re Rudhlan Amusement 
Corporation, supra, 

43 C.J. p 363 note 53. 

93. isr.j. —^Adams Theatre Co. v. Kee¬ 
nan, 96 A.2d 519, 12 N.J. 267. 
Henial of hurlesaue license on im¬ 
proper basis 

Alleged conduct of present li¬ 
censee In staging Indecent burlesque 
shows could not be basis for infer¬ 
ence that applicant for license, who 
had no connection with that licensee, 
would stage indecent burlesque 
shows and was not proper ba>sis for 
Kienial of license; and the fact that 
one of officers of corporation apply- 
dng for license to stage burlesque 
shows was victimized by extortioners 
-while operating a Chicago theater 
and did not reveSl full story when 
first interrogated investi¬ 

gators and that many years ago he 
'Was friendly with brother of a no- 
-tofious racketeer suggested nothing 
»as to type of burlesque show appli¬ 
cant wQ*dd exhibit #nd was not prop¬ 
er grotpid , f denial , of license,— 
Adams Theatre v. Keenan, supra. 

Applicant for Jockey^si llcaxise is en- 
<titled thereto as matter of right, un¬ 
less i^eiftEsal thereof by JodfceSy Club 


can be justified on ground that is¬ 
suance of license would interfere or 
tend to dispense with proper control 
over race meetings—Merritt v. 
Swope, 43 l^,T.S.2d 902, affirmed 46 
N.Y.S.2d 944, 267 App.Div. 519. 

97. N.Y.—Small v. Moss, 14 N.E.2d 
808, 277 N.Y. 501, mandate con- 

i formed to 5 K.Y.S.2d 432. 255 App. 
Div. 1, affirmed 18 lsr.E.2d 281, 279 
N.Y. 288. 

98. N.Y.—Small v. Moss, supra. 

99 . N.Y,—Sheehan v. Valentine, 64 
N.Y.S.2d 328. 

Conviction in another state 

In determining whether identifica¬ 
tion card shall be denied a cabaret 
entertainer because of a previous 
conviction in another state, the de¬ 
nomination or title applied to the 
offense in other state is not deter¬ 
minative, but the test to be applied 
is whether the acts of the offender 
would constitute a felony in New 
York state.—Sheehan v. Valentine, 64 
N.Y.S.2d 328. 

1 , N.Y.—^Beck V, Wallander, 71 N.Y. 

S,2d 237, 189 Misc. 609. 
l>enial held arbitrary and illegal 
Refusal of New York City police 
commissioner to issue cabaret em¬ 
ployee’s identification card under po¬ 
lice department regulation requiring 
holders of such cards to comply with 
police regulations of cabarets, includ¬ 
ing one prohibiting conduct offensive 
to public decency, on ground of ap¬ 
plicant’s violation of regulation pro¬ 
hibiting such employee’s appearance 
with breasts or lower part of torso 
uncovered, was arbitrary and illegal, 
in absence of claim that applicant’s 
periormanoe was unlawful or viola¬ 
tion of any statute or police regula¬ 
tion prescribing qualifications of ap- 
.plicants for such card as to previous 
conduct and reputation —Beck v. 
fWallander, suprs^ ^ * 

N.Y.:—Cohen, v. Mosn*, 3 N.Y.S.2d 
233, 167.Misc. 381. 

CoiLsideratloim in passliig on locatioix 

h (1) ©binmissioiier .was not author¬ 


ized to consider factor of traffic haz¬ 
ard or to deny license for a theater 
at a point where street traffic and 
especially traffic increased by new 
theater would subject travelers upon 
street to danger, and may not deny 
a license for the erection of a theater 
because, in the opinion of the com¬ 
missioner, a theater at that location 
would impair the general welfare.— 
Small V. Moss, 18 N.B.2d 281, 279 
N.Y. 288. 

(2) A duty to refuse a theater li¬ 
cense for any dangerous condition ex¬ 
isting in building or at location 
where theater is to be established 
and which comes within the jurisdic¬ 
tion of or violates a rule of fire de¬ 
partment, department of water sup¬ 
ply, gas and electricity, the depart¬ 
ment of health or bureau of build¬ 
ings, is implied from provision of 
ordinance for an inspection and re¬ 
port by each of the departments.— 
Small V. Moss, supra. 

Effect of zoning laws 

Pact that town zoning by-law per¬ 
mitted bowling alleys in districts in 
which they were to be located by pe- ^ 
titioner was not controlling, but 
could be given such weight, if any, as 
town selectmen thought it was enti¬ 
tled to in conjunction with various 
other matters involved, in coming to 
an honest and impartial decision on 
applications for licenses to conduct 
bowling alleys; since the general aim 
both of town zoning by-law and of 
bowling alley licensing statute is the 
promotion of public welfare, but each 
is independent of the other and seeks 
to accomplish its purpose by different 
means.—^l^rchesi v. Selectmen of 
Winchester, 42 N.E.2d 817, 312 Mass. 
28. 

3 . N.Y.—Cohen v. Moss, 3 N.Y.S.2d 

233, 167 Misc. 381. 

CkimmoiL shows near church 

City license commissioner’s refus¬ 
al of license to operate common 
shows near a church, after compre¬ 
hensive investigation, hearing, and 
careful consideration, was not arbx- 
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Honing as siich*"* Under a statute so providing as 
to the conduct of horse races and dog races, an 
application may not be considered or a permit is¬ 
sued for such races within a specified distance of 
another location for which a permit has been is¬ 
sued and a racing plant located.^ 

In connection with the power to grant licensc<^, 
the licensing authority sometimes has investigatory 
powers, including the power to issue a subpoena.® 

EenewaL On an application for the renewal of 
a license to operate a theater or other place of 
stmusement, the licensing authority may hold a hear¬ 
ing, although it is not required to as a matter of 
right and in the exercise of discretion the licens¬ 
ing authority is not limited to the proceedings and 
testimony adduced at a hearing, but it may consider 
all information and circumstances coming to its 
attention in the performance of its duty.* In gen¬ 
eral, the same factors apply and must be consid¬ 
ered in determining whether a license should be 
renewed as apply in determining whether a license 
should originally issue.^ Proved unfitness of the 
premises or of the licensee as a license holder has 
been held to justify the refusal to permit the con¬ 


tinued operation of an existing theater.^® How¬ 
ever, there is a distinction between the evidence 
required for the revocation of a license and that 
required for the denial of an application to renew 
a license, less evidence being required for the lat¬ 
ter than to sustain a revocation and, while it is 
the rule under a statute so providing that a license 
for a theater, once granted, cannot be revoked ex¬ 
cept for the licensee’s conviction for violation of 
pertinent statutes, as discussed infra § 29, actual 
convictions are not required to warrant the denial 
of an application for the renew^al of a theater li¬ 
cense.^* 

c. Eeview 

Except as statutes may provide for administrative 
or judicial review, the courts will not interfere with 
the exercise of discretion by the licensing authority, 
unless its action is arbitrary or a question of law is 
involved. 

Whether the action of a licensing authority on an 
application for a license for a theater, show, or 
other amusement is subject to judicial control or 
review will depend on all the circumstances and the 
provisions of governing statutes or ordinances,^*- 


trary "but proper exercise of discre¬ 
tion. in view of evidence of types of 
amusement devices to be erected, 
character of local objectants, and 
naAurs of their objeetions.—^Fargo 
3ihiterprises' v. Fielding, 74 N.T.S.M 

sae. 

4L —<^6 B V. Mobs, $ N.Y.S.2d 

Sn, U7 Misc. S81. 

otmmtrmytUm 

A license for construction of mo- 
tion picture theater was improperly 
dented on ground that theateV would 
be too near proposed synagogue, 
'where foundation for proposed syna¬ 
gogue had been laid for over two 
years without anything further being 
done toward completion, and no 
^^owing was made that construction 
could or would go forward at any¬ 
time in the future, and where no en¬ 
trance to theater would be on same 
sflroet as that of proposed syna¬ 
gogue.—Oohen V, Moss, supra 
6 ^ Fla.—‘0tate dx tmt Ooun- 

ty Ketonel V. $$ So.M 

740. 

6 ;. K.T.—^Application of Bubin, 9% N. 

y.S2d 791. ^ 

V, N.T.—^Hood Restaurant v. Wal- 
lander, 58 N.T.S.2d 896. 186 Mlsc. 
2S4—2^ew Honeymoon Danoeland v. 
Vedentine, 59 2^,Y.S.2d 63T—Bon- 
seorh Th€?ja;tre Copp, v. Moss, 34 N.T- 
S.2d; 54 iL 

8 . N.Y.—^Boiaseiirfe Theatre Corp. v. 
Mo^ saasfea. 

9 w Boi^i^ Theatre Corp. v. 

Mos£^ huprm ^ ^ i ‘ } . . ^ 


10. N.T.—Bonserk Theatre Corp. v. 
Moss, supra. 

Xtefosal of Imrlesiiiie llcenso held 
proper 

—In i*e Rudhlan Amusement Cor¬ 
poration, 262 N.Y.S. 269, 146 Misc. 
308—Bonserk Theatre Corp. v. 
Moss, 84 K.T.S.2d 641. 

Bo-wling and hllHsrd parlmr 

U) Refusal to renew license for 
bowling and billiard parlor because 
of lack of adequate supervision 
which had resulted In death of a fe¬ 
male employee was warranted under 
evidence which consisted of reports 
of police commissioner, commissioner 
of hospitals and oral testimony which 
clearly established negligence on 
part of the management.—Strand Bil¬ 
liard Academy v. Moss, 64 N.Y.S.2d 
226, 269 APP.D1V. 733, affirmed 62 
E.2d 490, 294 iN-.Y. 865. 

(2) The refusal by commissioner 
of licenses of city of Kew York to 
issue renewal license to operate pool¬ 
room on premises which had become 
widely known as a gambling place 
land on which several arrests, includ- 
|ing arfessts bf mipors for gambling 
I and boofenafking, had: occurred over 
[period odT years was not arbitrary.— 
[Applfeai^dn of Bbhroff, B1 I*7.Y,SL2d 
1950, 183 ISaasq. 841. ^ 

: . ‘ , - i * I . 

Shootlxkg gUillesy 

Commissioner of licenses -was jus¬ 
tified in refusing to renfew * short 
range shooting gallery license where 
shooting gallery -was»but IQ feet'irt 
length ins-tead of' require 39 feet. 


I did not have required oblique metal 
protective flanges on side -walls, and 
applicant for license did not have 
workmen's compensation or liability 
insurance as required by commis¬ 
sioner's regulation.—Apel v. Moss,. 

II N.Y.S.2d 122, 256 App.Div. 607. 

11, N.Y.—Strand Billiard Academy 
V. Moss, 61 N.Y.S,2d 494, reversed 
on other groutfeds 64 K.Y.S.2d 226, 
269 App.Div. 733, affirmed 62 N.B. 

I 2 d 499, 294 IST.Y. 866. 

12 . N.Y.—^Bonserk Theatre Corpw y*. 
Mo8^ 34 H.Y.S.2d 541. 

Doubt of complianoB with law 

Application for license imports a 
compact that no such violation will 
ensue, and if commissioner believes 
reasonably and in gO€>d faith that he 
cannot conscientiously accept such 
promise, he need not a-wait actual 
convictions but may refuse to license. 
—Bonsea^k Theatre Corp. v. Moss, su¬ 
pra. 

Frocedune not necessarily arbitrary 
If experience has taught inadequa¬ 
cy of regulating theaters by resort¬ 
ing to prosecutions for charged in¬ 
fractions of specific statutes, the re¬ 
sort to other existing powers is no-t 
necessarily arbitrary.—Bonserk The¬ 
atre Corp. V. Moss, supra. * 

IlSL. ^Id€dafO.<—Young v. Board of 

I' Comers of Falls County, 177 

[ PiM «7-Idaho 302. . 

|ControIif^hYj of dlscr^ipn 

I sn^i^ority see Mande^ 
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Thus, while it has been held that the determination 
of a licensing authority is not subject to appeal in 
the absence o£ provision therefor,it has also been 
held that the determination of the licensing au¬ 
thority is subject to judicial review.^s jt is general¬ 
ly held that injunction will not issue to control the 
discretion of the licensing authority,^ 6 nor is such 
discretion subject to review by certiorari,^'^ unless 
the action of the licensing authority is capricious, 
arbitrary, or unreasonable,or unless there was 
some question or error of law in the proceedings.^® 

Administrative review. Under some statutes the 
determination of the licensing authority on an ap¬ 
plication for a license is subject to administrative 
review and, on such review, rules governing 
administrative review of the decisions of adminis- 
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tratire boards or officers generally, discussed in 
Public Administrative Bodies and Procedure § 159, 
have been applied.*^ The powers of the adminis¬ 
trative reviewing body as to the determination and 
disposition of the cause depends on the governing 

statutory provisions-22 

Proceedings; scope of review. Rules governing 
judicial review of, or relief against, the decisions 
of administrative boards or officers generally, dis¬ 
cussed in Public Administrative Bodies and Proce¬ 
dure §§ 160-2S5, and of licensing authorities gen¬ 
erally, discussed in Licenses § 39 c, have been ap¬ 
plied in judicial proceedings for the review of, or 
relief against, the decisions of licensing authori¬ 
ties on applications for licenses for theaters, shows, 
amusements, and related matters.^® Thus, a trial 


14. Idaho.—^Young v. Board of 

Com*rs of Twin Falls County, su¬ 
pra. 

CNneraX appeal statutes held not ixa- 
plledly applicable 

Idaho —Toung v. Board of Com’rs 
of Twin Falls County, supra. 
Oraut of license held not appealable 
Idaho.—Young v. Board of Comers of 
Twin Falls County, supra. 

15. N.J.—^Adams Theatre Co. v. 
Keenan, 96 A.2d 519, 12 K'.J. 267. 
Action, of Joclcey Club with respect 

to licensing of jockey’s under stat¬ 
ute are subject to judicial review to 
same extent as if such statutory 
power were conferred on state, coun¬ 
ty, or municipal officer.—^Merritt v. 
Swope, 43 N.Y.S.2d 902, affirmed 46 
lT.Y.S.2d 944, 267 App.Div. 519. 
Meaning of term **ftrial action’* 

The statutory provision that board 
hearing application for jockey^s li¬ 
cense after jockey club's refusal 
thereof shall take "final action" 
thereon is not a legislative declara¬ 
tion that there shall be no judicial 
review of such refusal, even though 
arbitrary, but finality Inhering in 
t>oard*s auction is nothing mc^re than 
finality made prerequisite? to jNadi- 
cial review.^—Merritt v. Swope, su¬ 
pra. 

le. N'.Y.—mielstein v. Bell, 155 N. 

T.S. 5M, ^1 Mtse. 620w 
Fa.*—Harrisburg Soundfes v. Gelder, 
OomtFl.,. 63 BaUph,Oo. 437. 

17'- ' K". Y*>LAnnstroiig v. 71 

N’.Y.S. 475, 65 App.Biv. 126V 
B.I.—^Thayer ' Amusement CJori?* v. 
Moulton; 7 A.2ai 65^ 63 ILl. 182, 
124 A.un: ^6, ' 

li8. Mass.^—Jaslfarlan V, Mxirphy, 

N.B. 116," 2^0 Mass.'402, 85 A.L..R. 
293. . ^ ; 'T' ' 

'I7.J.—^Aefems 'Th^tre Co. w. Keenan, 

26 A:2d 267. ^" f 

^.Y.—^Appll<^tiort Bk ii^arry^^- 

terefs,; 179 App, 


N.C.—State v. Vanhook, 109 S.E. 65, 
182 N.C. 831. 

Pa.—Claridge Caf4 v. Kendrick, 5 Fa 
Dish & Co. 281. 

62 C.J. p 866 note 49, 

Female manager of wrestlers and 
boxers 

A female otherwise qualified is en¬ 
titled to a license as a manager of 
professional boxers or wrestlers, and 
refusal solely because of sex would 
be arbitrary.—Johnson v. State Ath¬ 
letic Commission, eta, 67 PaDist & 
Co. 96, 59 I>auph.Co. 481. 

Discretion held abused 

Denial by police commissioner of 
a public dance hall license, solely 
upon basis of objections of neighbor¬ 
hood residents, was an abuse of dis¬ 
cretion.—^All-Ireland Ballroom v. 
O'Brien, 97 N.Y,S.2d 697. 

Discretion held nert abased 

Apportionment of racing dates 
among dog race tracks in county as 
fixed by state racing commission 
which afforded an equal opportunity 
among race track owners for enjoy¬ 
ment of their permits was not an 
abuse of discretion which would be 
interfered with by the courts.—State 
ex rel. Biscayne Kennel Oub r. Stein, 
178 So. 133, 130 Fla. 617—State ex 
rel. Biscayne Kennel Club v. State 
Racing Commission, 170 So. 839, 126 
Fla. 298, 

Befus^ held uot arbitrary 
Mass.—Marches! v. Selectmen of 
Wmohestef, 42 N.ll.2d 847, 3^2 

Mass. 28. ; 

N.Y.—Erwich Bowling Center v. Ca- 
; nella, 82 N.Y.S.2d 192. 

N.Y^-rOna^by Vv 112 iN.E. 

747, 218 !N.Y, 212, , ^ 
fl^rtloxazi would lie to review ac- 
:taomof mfoniN^pai^ bureau 4.m 
'apps^^satisoU for peamosit^ sfeo aihw® At mso^ 
tion picture where, statute authorize 
ling bureau to act did not provide for 
,aat appeal and petutkmer had raised 
I qiUp§-'^i@j5LS., of *law anvolvlng construc¬ 


tion and validity of statute, regard- 
I less of whether bureau was ,exercis¬ 
ing judicial function or purely ad¬ 
ministrative function in considering 
application for license.—Thayer 
Amusement Corp. v. Moulton, 7 A.2d 
682. 63 R.I. 182, 124 A,L..R. 236. 
ao. R,I.—Rhode Island State Fair 
Ass'n V. Racing and Athletics 
Hearing Board, 98 A.2d 821. 
an. R.I.—^Rhode Island State Fair 
Ass'n V. Racing and Athletics 
Hearing Board, supra. 

Barden, of establishing error 

On appeal to the racing and ath¬ 
letics hearing board by the Rhode 
Island state fair association from a 
decision of the commission on horse 
racing and athletics denying associa¬ 
tion's application for a class B li¬ 
cense for racing meets for harness 
racing with pari-mutuel betting to be 
held during the state fair, assciciation 
had burden of persuading board that 
decision of commission was errone¬ 
ous.—Rhode Island State Fair A6b'n 
V. Racing and Athletics 
Board, supra. 

22, R.L'-T'Rhode Islfiwd ^at# Fa^r 
Ass’n w, JRaoing and Atbietlcs 
Hearing Board, supra. 

XBVoaaioa or reftisaX of Boease 
The administrative reviewing body 
has the power on appeal to it to is¬ 
sue or withhold a license for harness 
racing with pari-mutuel betting and 
to regulate such racing, apd it may 
reject an application for any cause 
it may deesu sufficient.—Rhode Island 
State Fair Ase’n v. •^ECacing and Ath¬ 
letics Hearing Board, supra. 

23^ Oal.—Southern CaL Jockey Club 
V. California Horse Racing Board, 
223 P,2d % m OaI.2d 167. 

Claridge Cafe v. Kendrick, 5 
■i P^Blst. <& Co. 281. 

FarMes on review proceedings 

The Jockey club and state racing 
commission are “proper parties,” if 
not “necessary parties,” to proceed- 
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court in reviewing the denial of an application for 
a license will not review the evidence except to 
determine whether there is sufficient evidence to 
sustain the ruling of the licensing authority,24 and 
the rule applies to the judicial review of the decision 
of an administrative reviewing ho<iy on an appeal 
from the determination of the licensing authority.25 
On appeal, where the right thereto is given by stat¬ 
ute, the court will merely inquire whether a fair 
legal discretion ivas exercised.26 However, the 
courts will consider whether the proceedings of the 
licensing authorities were regularly conducted.^'^ 

Further judicial revinv. If an appeal is taken 
from a review by the trial court of the decision of 
the licensing authority, the reviewing court may 
review the record and determine the sufficiency 
of the evidence.2S 

Renewal. The courts will not interfere with the 
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discretion of the licensing authority on an applica¬ 
tion for the renewal of a license, except where the 
authority has acted arbitrarily, unreasonably, or 
without sufficient evidence to support its determina- 
tion.29 

§ 24, Construction and Validity of License 

with respect to theaters and shows, a license is a 
mere privilege, taken subject to all valid conditions and 
regulations. A license embraces within Its terms enter¬ 
tainments of the same general character as that for 
which It was Issued. 

The granting of a license to engage in or op¬ 
erate a theater, show, or other amusement enter¬ 
prise, such as a horse-racing meet, is the grant of 
a mere privilege, rather than a right which once 
granted cannot be withdrawn and such a licence 
is taken subject to all valid conditions and regula¬ 
tions, which must be complied with in order to ex¬ 
ercise the privileges conferred by the liccnse.^^ Li- 


ini^ for review of such club's refus¬ 
al of Jockey license and affirmance 
of such refusal by statutory board of 
which commission is part; and two 
Jockey club stewards, sitting; with 
members of state racing: commission 
as board to review Jockey club's and 
commission's determinations refusing; 
Jockey license, are not “necessary 
parties” to proceeding" for Judicial re¬ 
view of such determinations, but may 
appear therein or be brought in by 
petitioner.—^Merritt v- Swope, N. 
T.S.2d &02, affirmed 4$ N.T.S.2d S44. 
SST App.Biv. SIS. 

Cal.—Southern Cal, Jockey Club 
V. California Horse Racing Board, 
tn F.M 1, U Cal.2d 167. 

as "io burdetL of psroof 
In proceeding by Jockey club cor¬ 
poration against horse racing board 
for license to conduct horse racing 
business, it was for board to deter¬ 
mine whether corporation's evidence 
was such that corporation met Its 
burden of proving that public inter¬ 
est and purposes of act would not be 
detrimentally affected by proposed 
new track.^—^Southena Cal. Jockey 
Club V. California Horse Racing 
B^ard, supra- 

ReJactioiL oif offer of rebU’ttal evi¬ 
dence 

Where there wa» competent evi¬ 
dence to support denial of license by 
horse racing board without 
ence to alleged improper evidence by 
rival race tradfcs that ttey wotdd 
economic detriment if anoth¬ 
er track were authorised fn county^ 
and ffiHingB were not based on such 
Improper evidence, rejecting offer of 
proof’ |n thereof was harm¬ 

less.—Southepa Cal. Jockey Club v. 
California. Hoarse Kaoing Board, su¬ 
pra- » 


zrvidence held sufficient 

Cal.—Southern Cal. Jockey Club v. 
California Horse Racing Board, 
supra. 

CeitioTari; view of motion piotera 
Since the function of the licens¬ 
ing authority is administrative rath¬ 
er than judicial, the court will not 
weigh the evidence and reach an inde¬ 
pendent conclusion; and where li¬ 
censing authority had refused license 
to show a motion picture on ground 
that public showing of picture would 
not be for public welfare but rather 
inimical thereto because of its tend¬ 
ency to incite race hatred and class 
strife or to intensify them, on cer¬ 
tiorari supreme court would not per¬ 
mit exhibition of picture before su¬ 
preme court so that it could form an 
independent opinion and judge 
whether it would be inimical to pub¬ 
lic welfare to permit it to be public¬ 
ly exhibited, since supreme court 
could not weigh evidence.—Thayer 
Amusement Oorp. v. Moulton, 7 A.2d 
682, 68 R.I. 182. 124 A.B.R. 236. 

25. R.I.—Rhode Island State Fair' 
Ass’n V. Racing and Athletics 
Hearing Board. 98 A.2d 821. 

Evidence held snfficieist 
R,I.—Rhode Island State Fair Ass'n 
v. Racing and Athletics Hearing 
Board, supra. 

26. Pa.—^In re Stedman, 14 Phila. 
376. 

27. Cal.—Southern Cal. Jockey Club 
V. California Horse Racing Board, 
283 P.2di 1, 36 Cal. 2d 167. 

ITo apparent irregalarity 

Where it was urged that horse 
racing board aseted irregularly in 
reaching its decision in that one of 
board members telephoned Ms vote 
to a meeting o»f the board at which 
two other members were present, one 
of whom dissented, but it appeared 
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that the meeting at which only two 
members were present was on Sep¬ 
tember 17, and written decision dated 
September 21 and signed by two 
members of the board recited that ap¬ 
plication had come on for hearing, 
that evidence was introduced, and 
that application was denied, no irreg¬ 
ularity was apparent —Southern Cal. 
Jockey Club v. California Horse 
Racing Board, supra. 

28- Cal.—Southern Cal. Jockey Club 
V. California Horse Racing Board, 
supra 

Presumption 

Presumptively horse racing board 
and trial court on review applied 
right standard or test in determining 
whether license to conduct horse rac¬ 
ing meetings would be granted to ap¬ 
plicant therefor.—Southern Cal. 
Jockey Club v. California Horse Rac¬ 
ing Board, supra. 

29. N.T.—^Application of Bu Barry 
Caterers, 110 N.T.S.2d 521, 279 App. 
Biv. 399. 

Ibefnsal of renewal held not abuse of 
discretion 

N.T.—Application of Bu Barry Cater¬ 
ers, supra. 

Bight to submit evidenoe 

Applicant for renewal of theater li¬ 
cense was entitled opportunity to 
submit evidence in court on ques¬ 
tion of whether refusal of license 
was arbitrary or unreasonable or 
based on false information —In re 
Rudhlan Amusement Corporation, 262 
H.Y.S. 269. 146 Miscw S08- 
3a R.I.—Rhode Island State Fair 
Ass'n V. Racing and Athletics 
Hearing Board. 98 A.2d 821. 

WVa.—State ex rel. Morris v. West 
Virginia Racing Commission, S. 
E.2d 263, 133 W.Va, 179. 

31. Mo;.—^Kalbfell v. City of St. Bou- 
is^ 211 S.W.2d 911, 367. Mo., 986. 
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censes to conduct theatrical exhibitions or other 
public amusements are construed to embrace within 
their terms such other entertainments as are of the 
same general character as those specified.^^ How¬ 
ever, entertainments which are not of the same kind 
as that licensed are not within the protection of the 
license.^® Thus, a license to keep a theater will not 
protect one who, by contract with the licensee, ex¬ 
hibits therein feats of legerdemain or sleight of 
hand.3^ Where a person conducts a place of pub¬ 
lic amusement under a license for nearly a year 
without objection on the part of the city issuing it, 
the latter cannot have it declared invalid on the 
ground that it failed to state the kind of amusement 
and particular place licensed as required by the or¬ 
dinance.^® 

§ 25. Duration of License 

The duration of licenses for theaters, shows, and 
amusements is usually a matter of statutory regulation. 

The duration of licenses with respect to theaters, 
shows, and other amusement enterprises is usually 
a matter of statutory regulation.^® Thus, under a 
statute to that effect, the duration of a racing li¬ 
cense and the particular dates thereof are, subject 
to the limits fixed by the statute, within the dis¬ 
cretion of the licensing authority ;37 but the licens¬ 
ing authority may not grant a greater duration or 
a greater frequency of dates than the maximum 
fixed by the statute and, where the licensing au¬ 
thority grants a license for a period greater than 
the maximum fixed by the statute, such action is 
ultra vires and void.®^ A license, granted for a 
specified period pursuant to the statute, confers on 
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the licensee the right to operate for a shorter 
pericxi of time if he so desires.”*^ 

§ 26. License Fees 

License taxes are payable as designated In the 
statute or ordinance Imposing the tax, and such funds 
may not be Improperly diverted. 

License taxes which are imposed on theaters and 
other places of public amusement are payable to 
the officer designated in the statute or ordinance 
imposing the tax.^^ Where the duties of a county 
treasurer, by statute, devolve on the city treasurer, 
he, as agent of the city, has power to collect license 
taxes from theaters and pay them over to the proper 
authorities of the commonwealth,'*^ 

Disposition of funds. In accordance with the 
rules governing the disposition of tax funds gener¬ 
ally, discussed in Taxation §§ 1057-1067, funds re¬ 
sulting from the licensing of theaters, shows, and 
related amusements may not be improperly divert¬ 
ed to unlawful purposes.*^ 

§ 27. - Persons Liable 

The provisions of the statute or ordinance requir¬ 
ing a license or imposing a tax as to theaters, shows, 
OP amusements are controlling in determining the per¬ 
sons liable for the fee or tax. 

The provisions of the statute or ordinance re¬ 
quiring a license or imposing a tax with respect to 
theaters, shows, or other places of amusement are 
controlling in determining the persons liable for the 
payment of the fee or tax.'** In general, the license 
or occupation tax on theaters, shows, and amuse¬ 
ments is the liability of the operator of the thea¬ 
ter or show and reduces the amount of his earn¬ 
ings to the extent of the levied tax;*® and in this 


32. Term.—Shelby County Taxing: 

Blst. V. EJmerson, 4 Lea 312. 

62 C.J. p 856 note 53. 

33. Ala.—Jacko v. State, 22 Ala. 73. 

34. Ala.—Jacko v. State, supra. 

35. Wash.—Pearson v. Seattle, 44 P. 
884, 14 Wash. 438. 

3©. R.I.—Standard Athletic Club v. 

Cushing, 74 A. 719. 30 R.I. 208. ‘ 

62 C.J. p 866 note 57. 

37. Pla,—Stein v. Biscayne Kennel 

Club, 199 So. 364, 145 Fla. 306. 

38. Fla.—Stein v. Biscayne Kennel 

Club, supra. ' " 

39. Fla.—^Stein v. Biscayne Kennel 

Club, supra. ' 

Ocunpu^tatioa of ttoe 

Tlie phrase ‘"^any twelve month pe¬ 
riod” within statute' providing that 
no license shall be granted to extend 
longer than iiinety days for dog rac¬ 
ing in any twelve-month period 
means that twltv€^hi'on13i' period be¬ 


gins when dog racing is begun.— 
Stein V. Biscayne Kennel Club, supra. 

40. Fla.—State ex rel. Biscayne 
Kennel Club v. Stein, 178 So. 133, 
130 Fla. 617. 

41. Md.—Maryland Theatrical Corp. 
V. Brennan, 24 A.2d 911, 180 Md. 
377. 

License fees generally see Licenses 
§ 51. 

Basic right In. police ooanmissiOBer 

The act requiring that fee for li-, 
cense to give public dance in city “be 
paid to the Secretary of the Police 
Commissioner who is authorized to 
demand ahd receive the same” au¬ 
thorizes such commissioner, not his 
I secretary, to demand and receive fee, 
which is payable to secretary only 
as matter of administrative conven¬ 
ience.—Maryland Theatrical Corp. v. 
Brennan, sui>ra 

43 . Pa.—Coimmonwealth v. Fox, 10 
Philai 204. ' 


43. Md.—Spencer v. Maryland Jock¬ 
ey Club of Baltimore City, 4 A.2d 
124. 479. 176 Md. 82, appeal dis¬ 
missed Maryland Jockey Club of 
Baltimore City v. S^pencer, 69 S*Ct. 
1034, 307 U.S. 612, 83 L.Bd. 1495. 

Biversion held lawful 

The statutory diversion to a coun¬ 
ty, for purposes of roads and certain 
agnc^tural associations, of statu¬ 
tory fe0s exacted from race track 
owners in city |n which the county is 
located, is lawful.—Spencer v. Mary¬ 
land J^ockey Club of Baltimore City, 
4 A-2d 124, 479, 176 Md. 82, appeal 
dismissed Maryland Jockey Club of 
Baltimore City v. Spencer, 69 S.Ct. 
1934V 307 U.S. 612, 83 L.Ed. 1495. 

44t Or.’—Eugene Theatre Co. v. City 
of Eugene^ 243 P.2d 1960, 194 Or. 
603. 

45% Or.^Eugene Theatre Co. v. City 
of Eugene, supra. 
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sense license taxes are distinguishable frc^ ad¬ 
mission taxes and ^les taxes which are paid by 
the operator’s patrons or customers, although col¬ 
lected by the operator.^* Under a statute so pro¬ 
viding, a corporation holding a wrestling match or 
exhibition under its license to do so must pay to 
the authorities a specified percentage of the re- 
ceipts.^^ 

Tax^s <m admissicms. Under statutes levying a 
tax on admissions,** and under a private statute 
expressly so providing,*® the purchaser of a ticket 
for admission to a theater, motion picture show, or 
other place of amusement must pay a tax, which is 
collected by the operator of the theater, show, or 
amusement and turned over to the taxing authority; 
and such a special act docs not affect or suspend 
a general statute levying a tax on the operator of 
such theater, show, or place mf amusement.*® The 
fact that the operator of the theater or place of 
amusement is required to collect and pay over the 
tax without compensation does not render the 
statute invalid.*^ However, it has been held, under 
a statute to that effect, that a tax on admissions is 
a gross receipts tax required to be paid by the per¬ 
son receiving the admissions.^* 

Sales tax on distribution of motion pictures. In 
some jurisdictions it has been held that the transfer 
of possession of motion picture films by a distribu¬ 
tor to an exhibitor with the privilege of exhibiting 
sach films ocm^tutes a ^'sale,”* <m which the dis¬ 
tributee, m the scher, is required to pay a sales 
mkr a local law imposing a sales tax on the 
sak of probity, **sale*’ being defined to include 


any transfer of possession or license to use tangible 
personal property;** but under the terms of the 
statute such transfers are subject to the sales tax 
only when the sale is to be consummated, by the 
use of the picture, in the local jurisdiction.** Under 
other statutes imposing a sales tax it has been held 
that the operator of a motion picture theater is lia¬ 
ble for the sales tax on the amount of money paid 
to the distributing agency for the use of motion pic¬ 
ture films;** and such liability cannot be avoided 
or defeated by the label given to the contract be¬ 
tween the distributor and the theater operator or 
the words used by them.** 

As between owner and occupier of premises. A 
statute authorizing the levy of a license tax for car¬ 
rying on or attending to the business of running an 
opera house does not authorize a tax against the 
owner of the building, who does not participate in 
the occupation or business carried on by his les- 
sees.*7 Although the owner of a theater is, by 
statute, made liable for a license fee, the owner and 
lessee may settle by contract between them which 
one of them shall pay the license fqe, where the 
state has consented by statute to be so bound.** 
The lessee of a theater cannot be compelled to pay 
a license fee for time during which he was not in 
control of the house.*® In respect of juke boxes, 
or coin-operate<i[ music boxes or machines, under 
some statutes both the owner of the machines and 
the occupier of premises on which they are placed 
for use are liable for the license tax;*® and all in¬ 
terested persems may be jointly and severally liable 
therefor.*^ 


^ Or.—Tfeeatro Co. v* Oty 
of Busen«, supm. 

47 - N.T.—Friedman v. State, 275 K. 
y.S. §4, 242 App.I)iv. 314, afRrmed 

xm K. 1 L ass, 268 N.T. 6sa. 

IfoteStas ooaxdnoted 

ecKB|M)r«4io!BL 

K.T.—^Friedsmn v- State, supra, 

48 - Or.—Eugene Theatre Co, v. City 
of Eugene, 243 P.2d 1666, 164 Or. 
663. 

Pitt.—“Borongfe of Bangor v, Bangor 
Borough! School Com.FI., 32 

KerthLCo- 121, 4% 118. 

ISicieet ‘bardeesp not snlbJfeGt to tax 
Bidder statute the teq? on 
sij>ns must be collected fey ^e pro¬ 
ducer of the amusement, and it does 
not apply to ticket brokers and their 
commissions-—Central City Ticket 
Office Ccs* V. Ifarshalh 7S BalHst. Sb 
Co- 28.., 

I 

49- Tenn-—gpoegTenn Theatres v. 

Demoev 2i8 ’"BfW'.Sd 5>S6» 186 Tenm. 
114- , ^ ^ . 


Tax for local purposes lield valid 

Tenn.—^KlnoxTean Hieatres v. I>ance, 
supra 

■ 50. Tenn.—‘KnoxTenn Theatires v. 
Dance, supra. 

51- Tenn.—^KnoxTezm Haeatres v. 
Dance, supra. 

52. Ohio.—Leader v, Glander, 77 N. 
B.2d 66, 143 Ohio St 1. 174 AX.R. 
1258. 

53- N-T.—riBited Ai't^ts Corpora^ 
tion V. Taylor, 7 N.E-2d 254, 2T8 N. 
X. 334- ^ . 

54. 17. T.—United Artiste Corpdra^ 
tion V. Taylor, supra. 

Transfer to outi^le exhilbitor 

Sale by distributor in New Tork 
City to exhibitor outside city is not 
subject to city sales tax.—^United A3> 
tists Corporation v. Taylor, 7 N.E2d 
264, 273 N.T. 334. 

55. LtStM —Saeinger Realty Oorp-oratteiz 
V. Grosjean, 193 Sot 716, 194 Da. 
470, appeal dismissed 60 S.C1 1@8% 
316 U.S. 613, 84 L-Bct 


Pfeotors <m which price depends 

Such liability exists even though 
the amount charged for the use of a 
photoplay by distributing agency was 
determined by location of theater, its 
appointments, size of the town, size 
of the theater, and the number of 
other theaters, and whether the pho¬ 
toplay had been performed in the lo¬ 
cality.—Saenger Realty Corporation 
V. Grosiean, supra- 

58i Da-—Saenger Realty Corporation 
V- Grosjean, supra. 

57. La.—^tate v. French Opera As¬ 
soc., 31 So. 636, 1|7 La. 23A 

62 CJ. p 864 not4 23 faj. 

58, jNa—Gaaiy v,,6ellers, 39 Wkly. 
N.a 438. 

S9w Fa.—Gandy v. ‘*OeIi^% aupra. 

62 <XJ. p 857 note ^ 

69^ OMj—O klahoma Tax 
slon V- Alicott, 154 P-2d 973, 195 

99w ^ ‘ — 

eL Qkl-—Oklahoma Commis¬ 
sion V. ^Ailcqtt, , 
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Campanils of performers. A license to keep a 
theater includes entertainments given by companies 
hired by the licensee, and such companies are not 
subject to an additional tax 

Individual performers. An ordinance declaring 
that any person who shall publicly, for price or re¬ 
ward, dance, without first having obtained a license, 
shall be subject to a penalty, applies to an individ¬ 
ual performer who may be hired to help make up 
an exhibition.®^ 

g 28. -Amount and Number 

The amount of the license fees or taxes on theaters, 
shows, or amusements may- be based on various factors 
and must not be excessive or unreasonable; and the 
number of licenses required depends on the terms of 
the statute or ordinance. 

The legislature, or a municipality acting under 
delegated authority, may, for the purpose of fixing 
the amount of license fees for places of amusement, 
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classify them according to the nature of the amuse¬ 
ment,®^ the number of admissions received®® or 
amount of business done,®® or according to the 
gross receipts of the person receiving admissions,®^ 
or, with respect to tickets sold at places other than 
the ticket office, according to the excess of the 
amount received above the amount representing the 
established price,®® the price charged for seats, 
and the number of seats,or according to the pop¬ 
ulation of the city in which the place of amusement 
is located,crowds attracted,^® and the need of po¬ 
lice surveillance.’^® The fee may properly be fixed 
at an amount which will place some check on the 
number of the entertainments of the character for 
which a license is asked.’^^ What is a reasonable 
license fee, under all the circumstances of the case, 
must be left largely to the sound discretion of the 
municipal authorities to whom the power to issue 
licenses has been delegated,although it has been 
held that, where the amount to be paid as a license 


62. Tenn.—Slielby County Taxing 
Dist. V. Emerson, 4 Lea. 312. 

62 C.J. p 857 notes 65, 66. 

63- N.J.—Treasurer of City of Eliza¬ 
beth V. Lyttou, 85 A- 341, 83 N.J. 
Law 371. 

64. Ill.—Routt V. Barrett, T1 NE. 
2d 660, 396 Ill. 322 

62 C.J. p 857 note 68. 

65. Cal.—Redwood Theatres v. City 
of Modesto, 196 P2d 119, 86 Cal. 
App.2d 907. 

62 C.J. p 857 note 69. 

“Parldagr charge” of (tadve-ln. -Hieater 
A so-called “parlcing charge'* nmde 
by the owner of a drive-ln theatre 
for each automobile regrardless of the 
number of passengers is in fact an 
admission fee and subject to a. tax 
imposed on admissions to places of 
public amusement, even though pe¬ 
destrians may be admitted without 
charge; andl where the proprietor of 
a drive-in theatre collects over ten 
thousand dollars in a six-month peri¬ 
od for the privilege of parking auto¬ 
mobiles ther^n, it cjanziot beheld that 
his charge for such purpose was 
merely incidental to tike operation of 
a ref reshmdnt sstand, as' to the oper¬ 
ation of which no figures are given, 
and was in the nathre of a' parking 
charge ra^feher an admission fee. 

—^Whltehail' Tp. v. Mtde, 77 f%.I>iat 
& Co. 183, 24 Lehigh OoXr.J. 286, 43 
Murk.I/.R. 60. 

66. Cal.—E'ox Balterefi^ld Theatre 

Corp. V. city of 222 P, 

Ky.—v.' 283 * 

held jkxy% a lloeiuia 


ments a ‘Ticense** tax for regulatory 
and revenue purposes, and the tax of 
3 per cent upon total admission 
charges, less all other taxes, collect¬ 
ed by licensee was to be deemed to be 
held in trust by licensee until he 
paid it to the city recorder, the tax, 
being imposed directly against the 
business itself, rather than against 
the person conducting the business, 
was an ‘^excise tax** in the nature 
of an **admfssions tax,** and was a 
type of “sales tax,** rather than a 
“license tax** or “occupation tax;:*’ 
and the fact that tax would be col¬ 
lected upon ail admissions to an en¬ 
tertainment given by non-profit clubs 
or societies, as well as businesses op¬ 
erated for profit, further established 
that the tax imposed was not an oc¬ 
cupation tax but was a tax on admis¬ 
sions.—Eugene Theatre Co. v. City of 
Eugene, 243 P.2d 1966, 194 Or. 603. 

67. Ohio.—Shallat v. GMander, B.T. 

A., 71 N.E.2d 588. 

Oofoputation.; deductLou, of federal 
tax 

Statutes levying a tax on amounts 
received^ for admissions to any place 
impose a “gross receipts tax*’ requir¬ 
ed to be paid b^r the person receiving 
the admission Ch«^g^ on total 
amount collected less amount sepa¬ 
rately c€)^^ected for federal taxes^s 
and not on amount collected less 
amoimts of federal, state, and city 
taxes.—^I.#6ad,er v. Glartder, 77 17.E.2!ct 
69^ 149' St. 1, f74 AJXIL 1258^— 
Shallab v, Glhnder, Ohio B.TLA., 71 
N.ELM'688, ' > . - 

i j . . 

68. ,Qhio.—Sjhallat v,,Qlandeor, supra. 

I^Ewt&bSt^ed as used in^the 

statute is the amount the taxpayer 
fe^ives at hl^ place of aipusemeiit,, 
^ amount 


which may be charged for tickets 
sold elsewhere.—Shallat v. Glander, 
supra. 

66. U.S,—Metropolis Theater Co. v. 
City of Chicago, Ill., 33 S.Ct. 441, 
228 U.S. 61, 57 L Ed. 730. 

62 C.J. p 857 note 71. 

AdxoissioSL price la excess of specified 
sum 

Under statute exempting from 
amusement tax admissions to athletic 
contests unless the price charged for 
such admissions exceeds fifty cents 
in which case first fifty cents of ad¬ 
mission is exempt from tax, it is 
intended that athletic contests should 
be exempt from tax as long as ad¬ 
mission fee does not exceed fifty 
cents, but when the charge exoosd® 
that amount excess becomes taxa¬ 
ble as though the entertainment was 
not exempt and the tax should be cal¬ 
culated on admission fee in excess of 
the exemption the same a® tax "levl^ 
against a nonexempt entertalmmrent. 
—Reeves v. Lotdkvllie Baseball Oub^ 
142 aW.^ 169, 283 Ky. 5®5. 

70u Cal.—^Fox Bakersfield Theatre 
Corp. V. City of Bakersfield, 222 P. 
2d ^79, 36 Cal.2d 136. 

TL. Minn,—^Higgins v. Lacroix, 137 
N.W. 417, 119 Minn. 145^ 41 L,R.A., 
N.a, 73f. 

62 C. J. P 857 note Vi 

7a- Minn-,—EEggins v. Lacroix, su- 

7Z. Minn-—^ggins V. Lacroix, su- 
' pra. ^ , 

74. ^—Mahanoy City Borough v. 
Hersker, 40 Pa Super. 50. 

75. Minn.—City of Duluth v. Marsh, 
73 ]^.W. 962, 71 Minn. 248. 

62 C.J. p 857 note 76. 

> 



§ 28 THEATERS & SHOWS 

fee is left to the uncontrolled discretion of the li¬ 
censing authority, even though within limits spec¬ 
ified in the authorizing statute, such provision is 
invalid.^* 

In general, unless the amount fixed is so mani¬ 
festly unreasonable, in view of its purpose as a 
police regulation, that it is apparent that the police 
power has been abused and made a pretext for 
doing what is forbidden, the courts should not, and 
will not, interfere with the municipal discretions^ 
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However, a statute or ordinance is invalid and can¬ 
not be upheld as an exercise of the police p^-jwer 
if it imposes a tax or requires the payment of a 
fee in excess of that permitted by constitution’^^ 
or a statute,*^^ or in excess of what would be reason¬ 
ably necessary for regulation or police purposes, 
or which is grounded on the repayment of special 
services rendered by the municipality, where there 
were no si^cial services rendered,*^ or which is 
arbitrary, unreasonable, and confiscatory or 
which is unjustly discriminatory,®^ or is not based 


76. M6.—Tlicatrleal Corp. 
V. Bremmn, 24 A 2d $11, 180 Md. 
377. 

S«iralJitO]r7 aad xweatiM si««sa7« 

Th(& ftct prohibiting* public dances 
in city unless license fee of not less 
than five dollars, or naora than one 
hundred dollars, ba paid to secretary 
of poHca commissioner for benefit of 1 
special fund. Is primarily a ‘‘revenue 
measure,** but provisions with re¬ 
spect to amount of tax or fee are 
‘•regulatory measures.** in view of po¬ 
lice commissioner's discretion to de¬ 
termine amount of tax within pre¬ 
scribed limits; and it is an invalid 
exercise of police power as leaving 
amount of fee to administrative offll- 
clal’s uncontrolled discretion within 
prescribed limits, even though con¬ 
tained in revenue act.—Maryland 
Theatrical Corp. v. Brennan, supra. 

77r Minn.—City of Duluth v. Marsh, 
7S N.W. $«2, 71 Minn. 248. 

62 C.J. p SS7 note 77. 

TSS0 stahsitoey Itmitatloa 

Court eannot determine whether H- 
oenfte fee required by ordinance for 
motion picture shows is excessive; 
statute having imposed no limitation 
on amount—Oty of Metropolis v. 
Gibbons, 1«« N.E, 115. 334 lit 431. 

78. Tex.—Brunk v. State, 6 S.W.2d 
353, 109 Tex Cr. 474. 

Xee held invalid as excise tax 
The fee of three dollars, charged 
by State Department of Education, 
as authorised by statute, for censor¬ 
ship of each motion picture newsreel 
before public exhibition thereof, is 
not merely a license fee to cover cost 
of inspection, but an excise tax on 
motion pictures as to amounts col¬ 
lected in excess of operating expens¬ 
es of Depai*tment's division of film 
censorship, and hence constitutes a 
form of prior restraint violating con- 
stHutlowd guarantees of freedom of 
speech and press--—State v. Smith, 
W&n.r 188 H-E-Zd 582. 

78- N.C.'—S^tate v. Prevo, 101 S E 
370, l-fa H.a 740. 

62 C.J. p 857 note 78. 

Tbb potentially beyoad statutory 

rwq.'^rtiviTrTri 

Where statute Wthjorlzsed munici¬ 
palities to impose license tax ub to 


fifty dollars per day on operators of 
dog tracks, ordinance prescribing a 
fiat tax of five cents on every ad¬ 
mission regardless of total amount 
collected and in addition to and In 
lieu of any other tax provided by en¬ 
abling act was void.—Town of Hal¬ 
landale V. Broward County Kennel 
Club, 14 So.2d 397, 163 Fla. 302. 

80w Or.—Eugene Theatre Co. v. City 
of Eugene, 243 P.2d 1060, 194 Or. 
603. 

Pa—Warner Bros. Theatres v. Bor¬ 
ough of Pottstown, 63 A.2d 101, 164 
Pa Super, $1—Borough of Shlck- 
shinny v. Center Theatre, Com.Pl., 
41 Duz.Leg.Reg. 459. 

Xdoease foe held iavalid 

<1) Ordinance imposing on a thea¬ 
ter ticket broker a license fee in an 
amount more than necessary to reim¬ 
burse the city for the Issuance of the 
1 license and for supervision of the 
‘ broker’s business was unreasonable 
and void.—People v. Newman, 180 N. 
T.S. 892, 109 Misc. 622—62 C.J. p 857 
note 83. 

(2) An ordinance requiring pay¬ 
ment of license fee of fifty dollars 
per day by circuses and shows out¬ 
side city limits, but within one xnlle 
of city limits, was invalid as impos¬ 
ing revenue “tax" under guise of po¬ 
lice regulation, notwithstanding that 
ordinance stated that license was 
charged for purpose of affording po¬ 
lice protection, where ordinance pro¬ 
vided for no regulation or inspection, 
and Imposed no condition in addition 
to payment of prescribed sum, and 
charge exacted was from two to 
three times amount of expenses in¬ 
curred in furnishing extra policemen, 
and ordinance was part of general li¬ 
cense tax ordinance of city, and 
amounts collected were paid Into 
city’s general fund from Which extra 
I policemen were paid.—City of Cha^ 
lottesville v, Marks’ Shows, 18 S-IL 
2d 890, 179 Va. 321. 

81- Pa.—^Warner Bros Theatres v. 
Borough of Pottstown, 63 A.2d 101, 
164 Pa.Super, 91—Shickshlnny 
Borough V, Schmidt, 78 Pa.Dist. & 
I Co. 452. 

iSO- Ky.—Lione Star Shows v. Com- 
[ missioner of Sinking Fund of City 
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of Doulsville, 171 S.W.2d 28. 294 
Ky. 114. 

Method of measuring exeessi'veitess 

The excessiveness of city license 
taxes imposed on amusement con¬ 
cerns should be measured by receipts 
from average patronage of concerns 
equipped similarly to and engaged 
in the same business as complaining 
taxpayer and not by a concern com¬ 
ing within the taxed class, possessing 
but few attractions and being meag- 
erly equipped.—LKine Star Shows v. 
Commissioner of Sinking Fund of 
City of Louisville, supra, 
license tax held excessive 
Fla.—City of St. Petersburg v. Flor¬ 
ida Coastal Theatres, 43 So.2d 525. 
Ky.—Lone Star Shows v. Commis¬ 
sioner of Sinking Fund of City of 
Louisville, 171 S.W.2d 28. 294 Ky. 
114. 

Pa.—^Warner Bros. Theatres v. Bor¬ 
ough of Pottstown, 63 A.2d 101, 
164 Pa. Super. 91. 

83 - Ky.—City of Newport v. Fran- 
kel, 233 S.W. 884, 192 Ky. 408. 

Pa.—Stanley Co. of America v. 
Boardman, Com.PL, 46 Dauph.Co. 
359. 

62 C.J. p 857 note 80. 

Tax held not Invalid 
: Cal.—Fox Bakersfield Theatre Corp. 

V. City of Bakersfield, 222 P.2d 879, 

1 36 Cal.2d 136. 

Ill.—Routt V. Barrett, 71 N.E.2d 660, 
396 HI. 322, 

Tax on motion piotore footage; news¬ 
reels « 

(1) Fee of three dollars per one 
I thousand lineal feet of film, required 
; by statute for inspection and eensor- 
I ship of moving picture films to be 
i publicly exhibited within the state, 
[although it exceeds to some extent 

the necessary cost for making the 
inspection, is a “license fee" and not 
i a ^*tax** and is therefore not discrim¬ 
inatory or unlawful.—-Superior Films, 
f Inc. V. I>ep€Lrtinen!t of Education, Di- 
i vision of Film Censorship, 112 N.E, 
2d 311, 159 Ohio St. 315, reversed 
without opinion 74 S.Ct. 286, 346 XJ. 
S. 587, 98 L.m ^ 

(2) However, it has also been held 
i that the statutory provision is un- 
j constittrtional, as applied to news- 
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on any reasonable distinction, but is unfair and 
oppressive, if not in fact prohibitory.84 In a prop¬ 
er case certiorari may lie to review the order, judg¬ 
ment, or determination of the licensing authority 
as to the amount or discriminatory nature of the 
licensing tax.85 

Theatrical employment agencies, A license tax 
of theatrical employment agencies may, for the 
purpose of fixing the amount of the tax, provide for 
different amounts for different areas of operation.86 

**Breakage'' as part of fees. In the case of li¬ 
censes for horse racing, under a statute to that 
effect the license fee may include the “breakage” 
after a specified amount of business has been done 
by the pari-mutuel pool.8^ 

Number of licenses. The number of licenses re¬ 
quired for various theaters, shows, or amusements 
or amusement devices, depends on the provisions 
of the governing statutes or oixiinances, and the 
construction given thereto.88 One who operates two 
shows at different locations is liable for a license 
tax on each under an ordinance taxing persons 
owning or managing any show.8^ Where a state 
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statute imposes a license for an exhibition which is 
in effect a license to do an act, and not a tax upon 
property, the owner is not liable to pay in addition 
to the sum imposed by the statute any other amount 
for county levies.^® 

§ 29. Revocation of or Failure to Procure Li¬ 
cense 

a. In general 

b. Grounds for revocation or suspension 

c. Procedure 

a. In General 

A license for an amusement activity may be re¬ 
voked for good cause, at least under provisions to that 
effect. Engaging in such activity without a license 
may result in criminal liability and may preclude re¬ 
covery for services rendered. 

While it has been held that a license to engage in 
or operate a theater, show, or other amusement en¬ 
terprise, such as horse racing or dog racing, is a 
mere privilege which may for good cause be with¬ 
drawn or revoked,®^ it has also been held that 
whether the licensing authority has such power de¬ 
pends on the governing constitutional and statutory 


reels, because of discrimination 
against such medium of disseminat¬ 
ing news by taxing such reels m dif¬ 
ferent manner than newspapers, 
magazines, radio and television and 
violating due process and equal pro¬ 
tection clauses of federal and state 
constitutions.—State v. Smith, Ohio 
Mun., 108 K.E.2d 582. 

84. Cal.—City of Stockton v. West 
Coast Theatres, of Northern Cal., 
222 P.2d 886, 36 Cal.2d 879—Fox 
Bakersfield Thea.tre Corp. v. City 
of Bakersfield, 222 I^2d 879, 36 Cal. 
2d 136. 

62 C.J. p 867 notes 81, 82, 

85 , N*.j.—Garden State Racing Ass'n 

V. New Jersey Racing Commission, 
48 A.2d 569. 134 N.J.Law 331. ^ 

liTo review prior to m airing of deter- 
xui2Lati<m 

Affidavit alleging that state racing 
commission was preparing to collect 
from racing association, at its next 
horse race meeting, taxes imposed 
by an alleged unconstitutional stat¬ 
ute, and that conntoission had not 
collected or demanded of another 
racing club taxes at th® same rate 
which it planned to- ^scss the pros¬ 
ecutor, but which did not point out 
or allbge the existence of ^y ac¬ 
tion or determination the part of 
the compai’ssion or that there: had 
been any heannj^ or" finding of facts, 
did not state grounds for review by 
certiorari—Garden State Racing 
A’ss^n 'v. New J'erse:f Racing Commis- 
■lon, supra- " 


8S. Cal.—^Business Management Cor¬ 
poration V. Department of Indus¬ 
trial Relations, Division of Labor 
Statistics and Law Enforcement, 
129 P.2d 681, 21 Cal.2d 26. 

87- Cal.—California Horse Racing 
Board v. Los Angeles Turf Club, 
245 F.2d 327, 111 CalApp.2d 933. 
What constitutes “breakage^* 

tinder the statute authorizing the 
licensing of horse racing and the op¬ 
eration of a pari-mutuel betting pool, 
provision is made for distribution by 
the licensee in multiples of five cents 
rather than in exact amounts, and the 
licensee is directed to deduct from 
amounts payable to contributors to 
the pool the odd cents in excess of a 
multiple of five cents, and “breakage 
is defined as the odd cents so deduct¬ 
ed.—California Horse Racing Board 
V. Los Angeles Turf Club, supra. 
Xi2i8teii.ee of **mln.us pool” as imma¬ 
terial 

Under statute authorizing opera¬ 
tors of licensed race tracks to retaip 
breakage on first twenty-seven mil¬ 
lion dollars of gross amount of fEnoa- 
ey handled in pari-mutuel pool, but 
requfrliag remainder to be paid daily 
to racing board as part of license 
fee, licensee was rec^red to pay en¬ 
tire remainder to board without de¬ 
duction of a^y amount because of ex¬ 
istence of “infnus pool" arising when 
amount available for distribution to 
ticket holders was less than ^ount 
required for distribution.——California 
Horse Racing BdaM v. Lios Angeles 
Turf Club, supra., 


88. Ark.—^McCarroll v. Williams, 114 
S.W.2d 18, 195 Ark. 715. 

Construction of license see supra § 
24. 

Number of slots in slot machine 
Ark.—McCarroll v. Williams, supra. 

ElTect of moving of device to other 
premises 

The provision of act imposing priv¬ 
ilege tax on coin-operated music and 
amusement devices which requires 
taxpayer to designate premises where 
device is to be operated and that tax 
receipt disclose such premises does 
not require payment of another tax 
every time device is moved. In view 
of regulation authorizing correction 
of receipt, and since word **premises*' 
may be considered either as plural 
or singular, under which construc¬ 
tion as many premises may be desig¬ 
nated on tax receipt as space per¬ 
mits.—Fox V. Galloway, 148 P.2d 922, 
174 Or. 339. 

88. Okl.—City of Drumright v. 
Strand Amusement Co., 282 P. 128, 
188 CM. 162. 

SO. Miss.—Orton v. Brown, 35 Miss. 
426. 

SL Ma.—State ex rel. Biscay ne 
Kennel Club v. Stein, 178 So. 133, 
130 Fla. 617. 

W.Va.—State ex rel. Morris v. West 
Virginia Racing Commission, 65 
S.E,2d 263, 133 W.Va. 179. 
Revocation of licenses generally see 
Licenses § 44. 
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provisions.®* Thtis, where the licensing authority 
does not have the authority to sununarily revoke, 
cancel, suspend, or withdraw a license, a provision 
to that effect in the license and the application there¬ 
for is nugatory nor can such jurisdiction be con¬ 
ferred by the licensee’s consent, where such con¬ 
sent is expressly given without a waiver of li¬ 
censee’s constitutional or legal rights.®* As dis¬ 
cussed supra § 23, the refusal to renew a license is 
not tantamount to the revocation of a license; and 
the fact that the licensing authority can refuse to 
renew a theater’s license does not empower it to 
suspend or revoke such license except as authorized 
by statute*®^ 

The power to revoke licenses may be exercised 
by the board or officer granting it under provisions 
expressly vesting in them the right to revoke li¬ 
censes granted,or expressly reserving to them 
the summary exercise of the right of suppression 
of the place licensed.®^ So, also, the power to re¬ 
voke may be vested in designated courts of the 
cityA^ Under a statute so providing, the licensing 
authority has the power to remove for cause an 
official employed by a licensee.®® 

F(xiluf€ to obioiff' Under a statute or or¬ 

dinance to that effect, the maintenance or opera¬ 
tion of a theater, show, or other amusement, or sim¬ 
ilar activity within the scope of such statute or or¬ 
dinance without a license constitutes a criminal vio¬ 


lation for which the violator is subject to prosecu¬ 
tion and punishment;^ and rules governing crim¬ 
inal law and procedure are applicable.* hloreover, 
it has been held under some provisions that an en¬ 
terprise within the licensing requirement which 
fails to obtain a license to carry on its business 
cannot recover for services rendered by it;* and 
the application of such provisions to transactions 
within their purview is not dependent on the lan¬ 
guage of the contract.* 

b. Groimds for Eevocation or Suspension 

The Grounds on which a theatrical or amusement 
enterprise may l>e revoked depend on the terms of the 
governing statute or ordinance, and may call for an 
exercise of the discretion of the revoking authority. 

The grounds on which a license for a theatrical 
or amusement enterprise may be revoked ordinarily 
depend on the provisions of the governing statute 
or ordinance,® provided the statute or ordinance sets 
up a standard by which to determine such grounds.® 
A provision for the revocation of a license “for 
cause” means that the revocation must be for an 
occurrence which it is reasonably consistent with 
sound public policy to find offensive.^ 

Licenses may generally be revoked for cause, as, 
for instance, where the theater is unsafe and its 
interior arrangement not in accordance with the 
ordinances;® for violation of charter provisions 
prohibiting theatrical performances on Sunday;® 


gsb C^iow—sAiBHEirlefm OEmamtSttee on 
WelftiPB ▼. Cltr otf On- 
B Sups^. 

S3.' ltd—v. Byers, it A.M 

XS7 2 t<t ax. 

Sd N.T.—Holly Holding Corp. r. 
Moss, 284 N.T.S, 216, 246 App.DIv. 
57, afUnned 1 N.E.2d 359, 270 H.T. 
62X. 

CosLsovit to ©ottfoxm to regrulatioiiii 

Theater operator's consent, when 
receiving" iicjen^e, to conform to li¬ 
cense department’s regulations con- 
cemlBg nature of exhibitions, where 
cons^t was eatpre^ly given without 
waiver of constitutional or legal 
rights, was held ineffectual to vest 
license oowtsaWSsiomer with fnrisdlo- 
tton to suspend ' or revoke liceaase be- 
caitse of indecency of* jperfermances; 
such jtirisdiGtion not being conferred 
^ ' law.—BCoHy Holding -©orp. "W. 
MOSS, supra. ^ 

^ Holly Holding Oorp. v. 

lioM supra. 

96 «. tJ.S.—Silverman v. GilchrisjE* K« 
Zm W, 664, XX7 C.C.A. 448. 
es C.J. p 85S n^te S8. 

Wash.—Bungalow Amusement 
04. V. City of Seattle. 269 P. 1643, 
143 Wash. 485, 60 A.L,R. 166. . 


98. N.T,—^A. H Woods Theatre Co. 
V. Gilchrist, 192 N.T.S. 417, 200 
App.Biv. 128, affirmed 135 N.E. 941, 
233 H.Y, 616. 

62 C.J. p 858 note 91. 

9i9. R.I.—Narragansett Racing Ass’n 
V, Kiernan, 194 A. 49, 69 R.I. 79. 
1. N.Y.—People v, Lane-Marvey 
Oorp., 114 K.Y.S.2d 467. 203 Misc. 
413. 

2i. N.Y.—^People v. Lane-Marvey 
Corp., supra. 

Beaaoxtable doubt as to law or 8tat> 
ute 

In prosecution for violation of or¬ 
dinance requiring license for ’’com¬ 
mon show.” if there was any doubt 
as to any portion of the section' of 
the Administrative Code involved, 
do^abt would have to be* re¬ 
served to favor of people, since peo¬ 
ple have no right of appeals—People 
v, lAne^aTvey ^ Corp., supra. 

3^ K.Y.^—Parham v. O’Nein, 252 N. 

Y.S. 90d 1>H Misc. 556. . 

Theatrical employment agency 
N.Y.—^Fammn y. O’j^eill, supra— 
Meyers v.^^WsLEtom 186^ i^.T.S. ^4, 
n Misa 5^6. 

4- N.Y.—^E^mum V. O'Neill, 252 K- 
Y.S. 9Q0, 141 Misa 55^ ^ , 


5 , isT.T.—^H olly Holding Corp. v. 
Moss. 1 N.E.2d 359, 270 N.T. 621. 

6* Mich.—Eastwood Park Amuse¬ 
ment Co. V. Stark, 38 N.W.2d 77, 
325 Mich. 60. 

Ordinance held invalid 

An ordinance providing that the li¬ 
censing authority may revoke a li¬ 
cense for an amusement place for 
good and satisfactory reasons has 
been held to be invalid as falling to 
set up any standard by which to 
determine the grounds for a revoca¬ 
tion.—Eastwood Park Amusement Co. 
V. Stark, supra. 

Y, N.Y.—Smith v. Cole. 62 N.T.a2d 
22^ 270 App.Ei4v. 676. 

& N,Y.,—Genepee Recreation Co. of 
Rochester v- E^erton» 168 N.y.S. 
421, 172 AppJDiv. 464. 

9. V. <yGofrman, 108 

N.T.S. TtT,^ 'X24 App.I>iV.’ 222, 22 
^ N.Y;.Cr. ill 

Sei^pioiiEde^ .sape^ ^ , , 

Since ,a lioeipee is re^p^hle for 
■ th^ acts of his agent^ license 
^ revocable^, aithougm tjxe proscribed 
performance. yras given, contrary to 
his orders,—^tn re New Torkit 162 N.T. 
af. 95Q. 62 Misa 666^ ’ , 
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for the violation of statutes or ordinances, as by the 
production of an indecent and degrading show or 
motion picture;^® or, in the case of amusement 
parks and shows, by permitting gambling and dis¬ 
orderly conduct.il Under some provisions the li¬ 
censing authority is authorized to revoke the li¬ 
cense of a public dance hall for any violation of law 
or on the ground that disorderly, obscene, or im¬ 
moral conduct is permitted on the licensed prem¬ 
ises,or for dispensing an alcoholic beverage ;13 
and a cabaret license may be revoked where the li¬ 
censee knowingly permits the premises to be used 
for an immoral and indecent entertainment,!^ 

Willful violation. Under a statute so providing, 
the licensing board or officer has the right and au¬ 
thority to revoke a race track permit and license on 
the willful violation of any of the provisions of 
the statute,15 such as a willful nonpayment of the 
license tax and fees.i^ 

Conviction of violation. Where a statute so pro- 
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vides, the authority of the licensing authority to re¬ 
voke a theater license is limited to those instances 
in which there has been a conviction for violation 
of certain statutory provisions ji"^ and a license can¬ 
not be revoked or suspended without such convic¬ 
tion even though the licensee has permitted an ob¬ 
scene and indecent performance.!® 

Discretion. Officers having authority to revoke 
licenses are ordinarily vested with discretion, which 
is not reviewable by the courts unless it has been 
exercised arbitrarily, unfairly, or dishonestly.!® On 
the other hand, their power to revoke licenses is 
not absolute,20 but must be exercised reasonably 
and not arbitrarily ,21 having in view the purpose 
of the provisions relating to revocation of licens¬ 
es,2® and not on grounds, entirely foreign to their 
jurisdiction,23 or without the existence of reason¬ 
able grounds for apprehending that the public mo¬ 
rality or decency or safety or welfare will be en- 
dangered.2^ However, under some statutes the 
duty to revoke a license under certain conditions 


10 . U.S.—City of Chicago, Ill. v. 
Kirkland, C.C.A.Ill., 70 F.2d 063. 

N.X—Adams Theatre Co. v. Keenan, 
96 A.2d 519, 12 N.J. 267. 

Standard fox cjommerdal and noiu 
commercial showing's 
If presentation of motion picture 
film would not be objectionable if 
conducted under noncommercial aus¬ 
pices, showing of such film under 
commercial auspices would not au¬ 
thorize city authorities to revoke a 
theater license ^—Hygienic Produc¬ 
tions V. Keenan, 62 A.2d 156, 1 N.J. 
Super. 461. 

11. Mich.—^Eastwood Park Amuse¬ 
ment Co. V. Stark, 38 N.W.2d 77, 
325 Mich. 60. 

Xssaanee of license after conTlctton 

Fact that license to operate amuse¬ 
ment park was issued to corporation 
after oflSscers of corporation had been 
found guilty of gambling by circuit 
court, would mat preclude revocation 
of the license by muni<^pal corpora¬ 
tion because of such gambling.— 
Eastwood Park Amusement Co. v. 
Stark, supra, 

12. N.T.—Savoy Associates v. Val¬ 
entine, 41 N.Y.S.2d 3, 266 App.Dlv. 
63. 

X^ersonal Icnowledge of lioMisee' hM 
not essential , 

Under statute authorizing police 
commissioner to revoke public dfiyace 
hall license, op ground that disorder¬ 
ly or immoral con^duct Is permitted 
on licensed ^^lemises, persona^ knowl¬ 
edge of licensee of cop4uct complain¬ 
ed, of ad gtqtad fbf rlvqklnig license 
is'^ not. If st^dteht 

if * ciifcuinst^c^ are ’ such, that 
oen'see is:* re^o^At^' ciiar^^^' ' 


failure to prevent such occurrence.— 
Savoy Associates v. Valentine, su¬ 
pra. 

13. Colo.—^Houpt V. Town of Milli- 
ken, 260 P.2d 736. 

14. N.Y.—Application of Du Barry 
Caterers, 165 N.Y.S.2d 796, 278 App. 
Div. 376. 

Xdeensee held not on notice 

Fact that nonmembers of organ¬ 
ization were required to pay an ad¬ 
mission charge at organization meet¬ 
ing did not put cabaret licensee on 
notice that entertainment presented 
at meeting which was conducted in 
premises that licensee had leased to 
organization was to consist of In¬ 
decent and immoral acts, especially 
when meeting was held under aus¬ 
pices of a constituent lodge of a well- 
known fraternal order.—Application 
of Du Barry Caterers, supra. 

15. Fla.—Six Mile Creek Kennel 

Club V. State Racing Commission, 
161 So, 58, 110 Fla. 142. 

“WmfTil” defined 

Word ‘Villful/’ as used In statute 
authorizing state racing commission 
to revoke licenses for willful vio¬ 
lation of statute, means knowingly 
and of stubborn pu^os^ with eyil 
intent, wi^out justifi^Je .excuse.—r 

Six Creek 0u{) v.. State 

Racing C^rnmissloiip supra 
16«, , ipla. Greek Kennel 

.Oub V. State Raeing Pommission^ 
supra , , .^ 

17 . N.Y.—BEoliy< Holding Oorpi, v, 
Mos®, 1 N.E.2d 3 . 6 ^, 270 N.Y. 621 
‘ -T-Ih re Rufdlsl€un/ Amusemeint Cor¬ 
poration, 262 N.Y.B. 146 Mtee 
368—^Bonserk Theatre Corp,i v. 
■M6ss/34N.r.S.2d 641. ’ ‘ ' 

.m 


18. N.Y.—Holly Holding Corp. v. 
Moss, 1 N.E.2d 359, 270 K.Y. 621. 

19. N.J.—^Adams Theatre Co. v. Kee¬ 
nan, 96 A.2d 610, 12 N.J. 267. 

62 aj. p 858 note 96. 

Bisclpliimry actloai, taken by ath¬ 
letic commission against licensed 
manager and second charged with 
assaulting referee who stopped box¬ 
ing contest, in which boxer man¬ 
aged and seconded by licensee was 
losing participant, was administra¬ 
tive, rather than Judicial; and ex¬ 
tent of penalty to be imposed was 
solely within discretion of athletic 
commission and was not subject to 
review by court.—^Bboll v. Christen- 
berry, 114 N.Y.S.2d 311. 

20- Minn.—^Bainbridge v. City of 
Minneapolis, 154 N.W. 064, 131 
Minn. 195, D.R.A.1916C 224. 

21. N.Y.—-^nith V. Oo4e, . 62 N.Y.S. 
2d 226^ 270 App^Div. 675. 

62 C4'. P 858 noth 97. 

Bevocatloii heM justified and not 
arbitrary 

Colo.—Houpt V. Town of Milliken, 
260 P,2d 785. 

Massl—^Mfiurrone v. City Manager of 
Worcester, 168 N.EJ.2d 653, 329 

Mass* 378. ^ 

N.T.—Xevco Theatre Corp. v. Moss, 
42 N.Y.S.2d 30, 180 Misc. 335~EboU 
V. Chrlstenberry, 114 N,Y.S.2d 311. 

22. Mass.—Commonwealth v. Mc- 
Gann, 100 N.E. 365, 213 Mass. 213. 

23- N.Y.—Ivan Film Productions t. 
Bell, 167 N.Y.S. 123. 

24. N.Y.—Message Photoplay Co. t. 
Bell, 166 N.Y.S, 338. 170 App.PlY, 
13 . 
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may he mandatory, without discretion, and merely 
ministerial,^^ as with respect to a provision for the 
revocation of a racing license for failure to con¬ 
duct racing for specified period.*® 

Suspension or removal of racing officials or em¬ 
ployees. Under permissive statutes the license of 
officials or employees engaged in racing, such as 
jockeys, trainers, and owners, may be revoked or 
suspended for good cause and not otherwise;*'^ 
and the statutory provisions, or the rules of the 
licensing authority, as to what constitutes cause for 
such revocation or suspension of license are con- 
trolling.^® Under a rule of the racing commission 
so providing, it has been held that the trainer is the 
absolute insurer of the condition of the horses en¬ 
tered in a race, regardless of the acts of third per¬ 
sons, so that where tests show the presence of stim¬ 
ulants or drugs in race horses the trainer is subject 
to suspension.^^ However, in the absence of a rule 
requiring a horse trainer to keep guard over horses 
in his care, the racing commission cannot justify 
the suspension of a trainer on the ground that his 
horse had not been kept under guard and that, there¬ 
fore, the trainer had carelessly permitted the horse 
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to be drugged within a specified period before the 
race.*® 

c. Pxoceduro 

The proceedings to revoke a license for a theatrical 
or amusement activity are governed by statute. 

Where statutes provide for the method of revoca¬ 
tion of a license for a theatrical or amusement en¬ 
terprise or activity, that method must be rigidly 
followed.** Whether a statute providing for the 
annulment and cancellation of a license tmder cer¬ 
tain conditions requires affirmative action by the 
licensing authorities or whether such statute is self¬ 
executing depends on the terms of the statute and 
the construction given thereto.** 

Necessity of notice and hearing. It has been held 
that, where statutes or ordinances authorize the 
revocation of a license and make no provision 
therefor, the license may be revoked without a hear¬ 
ing** or notice.*^ However, it is more commonly 
held that the licensee must be given notice and an 
opportunity to be heard,** and that an ordinance 
which provides for revocation of an amusement li¬ 
cense without providing for notice and an opportu- 


as. Fla.—state ex rel. Hollywood 
Jockey Club v. Stein, 17S So, 849. 
129 Fla. 777. 

28. Fla.—Bourauardez v. Florida 
State Racing: Commission, 45 So.2d 
876, appeal dismissed 71 S.Ct. 69, 
S40 TJ-S, 808, 95 L.Ed. 590—State 
ex rel. Hollywood Jockey Club v. 
Steim 176 So. 849. 129 Fla 777. 

Gomip>iitattoa of time 

Under statute authorizing: racing 
commission to revoke permit to con¬ 
duct racing if holder fails to con¬ 
struct his track within twelve 
months from the ratification of per¬ 
mit by the people, time relator was 
forced, by action of racing commis¬ 
sion. to spend in litigation to estab¬ 
lish his rights during which work on 
construction of his track was sus¬ 
pended, should not be counted in com¬ 
puting time allowed under statute for 
relator to complete his track.—State 
ex rel. Hollywood Jockey Club v, 
SteiBr 188 So. 763, 134 Fla 241, 

27- Cal.—Sandstrom v. California 
Horse Racing Board, 189 P.2d 17, 
31 CaX.2d 401, 3 A.L..R2d 90, certio¬ 
rari denied 69 S.Ct. 31, 335 U.S. 814, 
93 LfulSd- 369—Carroll v. California 
Horse Racing Bo€a:^ 105 P.2d 110, 
16 Oal.2d 164. 

Md.—^Mahoney v. Byers, 48 A,2d 600, 
187 Hd. 81, 

23. Calv—Taylor v. Wright, 191 P.2d 
73, 84 Casl.App.2d 521. 

22. Cah—^Taylor v. Wright, supra | 


Buie held valid 

Rule of racing commission making 
trainer of horse Insurer of condition 
of horse entered in race in which 
there is wagering regardless of acts 
of third person and making trainer 
subject to suspension if tests show 
presence of stimulants or drugs In 
horse, promulgated pursuant to stat¬ 
ute authorizing commission to pre¬ 
scribe regulations under which races 
may be conducted, is a valid exercise 
of police power.—State ex rel. Morris 
V. West Virginia Racing Commission, 
55 S.R2d 263, 133 W,Va 179. 

Bireot of rtOe 

The rule is an imposition of strict 
liability on trainer, and does not es¬ 
tablish a conclusive presumption to 
effect that evidence of presence of 
drug in horse is proof that trainer 
drugged the horse within limitations 
imposed by statute; but finding that 
petitioner was trainer of certain 
horse and that analysis of mine sam¬ 
ple of such horse taken after race 
showed presenoe of a drug or stimu¬ 
lant brought petitioner within rule 
of the Horse Racing Board provid¬ 
ing for suspension of trainer under 
such circumstances, without addition¬ 
al finding as to whether petitioner 
administered the stimulant or had 
knowledge thereof.—Sandstrom v. 
California Horse Racing Board, 189 
P.2d 17. 81 Cal.2d 401, 3 A.UJl.2d 
90, certiorari denied 69 S.CX. 31, 335 
U.a 814, 93 L*.Ed. 369. 

30- Md.—^Mahoney v. Byers, 48 A.2d 

600, 187 Md. 81. 
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deaieral practice as to guarding hors. 

es 

It was common knowledge that 
some trainers keep guard over hors¬ 
es in their care and that some do not. 
—Mahoney v. Byers, supra, 

31- La.—State ex rel. Orleans Ath¬ 
letic Club V. Louisiana State Box¬ 
ing Commission, 112 So. 31, 163 La. 
418. 

32. Fla.—^Florida State Racing Com¬ 
mission V. Bouruuaxdez, 42 So. 2d 
87. 

Affirmative action held required 

Fla.—^Florida State Racing Commis¬ 
sion V. Bourquardeai, supra. 

33. N-T.—Gronesee Recreation Co. 
of Rochester v. Edgerton, 158 N.Y. 
S. 421, 172 App.Biv. 464—McKen¬ 
zie V. McClellan, 116 N.Y.S. 645, 
62 Mlsc. 342. 

34. Fla—State ex rel. Hollywood 
Jockey Club v. Stein, 176 So. 849, 
129 Fla 777. 

35. Mich.—^Eastwood Park Amuse¬ 
ment Co. V. Stark, 38 N.W.2d 77, 
326 Mich. 

Hearing on notice setting forth 
ground 

Under Administrative bode, before 
a license can be revoked or suspend¬ 
ed, there must be a hearing on no¬ 
tice which |9ets forth the alleged vio¬ 
lation asserted as a ground for rev¬ 
ocation-—Ho^ ^ Restaurant v. Wal- 
lander, 58 N.YS.2d 836, 186 Misc. 
264—^New Honeymoon Danceland v. 
Valentine, 59 N.Y.S.2d 637. 
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nity to be heard is invalid.^® Under a provision 
of the general business law to that effect, a li¬ 
censee is entitled to be served with the charges 
against him and to have an opportunity to answer 
them.^^ The use of the words “for cause” in a 
statute authorizing the revocation of a racing li¬ 
cense or the suspension or removal of a racing 
official or employee requires the presence of sub¬ 
stantial grounds established by legally sufficient evi¬ 
dence to support the action of the licensing author¬ 
ity ;38 and the use of the words “just cause” im¬ 
plies a right to notice and an opportunity to be 
heard as a condition to revocation.39 Hence, the fail¬ 
ure to give a licensee notice of, and an opportunity 
to be heard on, charges for which he was suspend¬ 
ed renders the proceeding of revocation invalid, 
unless such rights were waived and the suspen¬ 
sion or revocation of the license without accord¬ 
ing such rights to the licensee is unfounded and the 
licensee is entitled to have his license reinstated.'^^ 

Nature and conduct of hearing. When a licens¬ 
ing authority conducts a hearing for the purpose 


of determining whether a license should be revoked 
or suspended it is performing a judicial or quasi¬ 
judicial function and is not acting merely in an 
administrative or ministerial capacity.'*^ Thus, it 
is a fundamental principle of law that the party 
against whom the authority has preferred charges 
is entitled to a competent tribunal and a fair and 
impartial hearing of his case and the rulings and 
decisions must be sufficiently supported by legally 
competent evidence.^® While it has been held un¬ 
der some provisions that the officer conducting the 
hearing in a proceeding for revocation of a license 
is not required to make formal findings and the ab¬ 
sence thereof in no way affects his determination,'*® 
under other provisions particular findings, such as 
a finding of willful violation of a statute, may be 
a jurisdictional requisite.'*'^ 

Investigation by licensing authority. In connec¬ 
tion with the powers to revoke or suspend licenses, 
the licensing authority sometimes has investigatory 
powers including the power to issue a subpoena.'*® 


3®. Mich,—Eastwood Park Amuse¬ 
ment Co. V. Stark, 38 ]S'.W.2d 77, 
325 Mich. 60. 

37 . N.Y.—57 Theatre Tickets v. Mc¬ 
Caffrey. 116 N.T.S.2d 683. 

38, Il,I.—Narragansett Racing Ass’n 
V. Kiernan, 194 A. 49, 59 E,I. 79. 

jtirisdictloxLal retinisite 

Order of division of horse racing 
■directing removal of licensee's official 
was without jurisdiction and could 
not be sustained unless based on 
substantial grounds and established 
by legally sufficient evidence.—Nar- 
ragansett Racing Ajss'n v. Kleman, 
supra. 

Evidence held insufflcient to justi¬ 
fy removal of racing association's 
official for alleged unlawful interfer¬ 
ence with steward appointed by divi¬ 
sion of horse racing in per|ormance 
of duty as a steward, under the law 
and racing rules in force at time 
of alleged occurrence.'—^Narragansett 
Racing Ass'n v. Kiernan, supra. 

Cal.—Carroll v. California Horse 
Racing Board, 105 P.2d 110, 15 Cal. 
2d 164. 

—State ex rel, Orleans Athletic 
Club V. Louisiana State Bo-xing 
Commission, 112 So. 31, 163 La. 
418. 

Ijegislaldve knowledge and intenidon 

The legislature in enacting provi¬ 
sion of the Horse Racing Act that no 
license granted by racing board shall 
be revoked without “just cause*^ was 
deemed t to h^^ enacted the statute 
with knowledge of decisions constru¬ 
ing “just cause" as implying the 
right to notice and hearmg as a con¬ 
dition to the revocation of a.licen^. 


—Carroll v. California Horse Racing 
Board, 105 P.2d 110, 16 Cal.2d 164. 

40. Cal.—Carroll v. California Horse 
Racing Board, supra. 

Racing as dangerons activity 

Failure to give a licensee notice 
and hearing on charges for which he 
was suspended could not be justified 
on ground that statute regulates ac¬ 
tivity of racing and betting on races 
which is essentially dangerous to the 
public if not properly controlled.— 
Carroll v. California Horse Racing 
Board, supra. 

41. Cal.—Carroll v. California Horse 
Racing Board, supra 

Forced ‘‘waiver'' held of no effect 
Where the horse racing board sus¬ 
pended horse trainer's license with¬ 
out notice or hearing, licensee did 
not “waive’* his right to a hearing 
by signing application for license 
which purported to deny such right, 
since board in forcing the licensee 
to give up his statutory right was 
acting beyond its powers.—Carroll v. 
California Horse Racing Board, su¬ 
pra 

42. N.T.—57 Theatre Tickets v. Mc¬ 
Caffrey, 115 3Sr.Y.S.2d 683. 

43. R.I.—Xarragansett Racing As's*n 
I V. Kiernan, 194 A. 692, 59 R.I. 90 
R^noval of employee ofr or official 

mnployed by, licensee fox cause 
R.I.—^Narragansett Racing Ass’n v. 
Kiernan, 194 A- 49, 59 R.I^ 79^. 

44. R.L—^Narragan^tt Racing Ass’n 
V. Kiernan, 194 A. 6^2. 59 R.L 90. 

Biased office];; doctrine of necessity 
The cbainnan of state division of 
horse racing was not bound under 
doctrine .of necessity, to sit at 


ing of charges against licensed rac¬ 
ing association and its president, not¬ 
withstanding his disqualification be¬ 
cause of interest, bias, or prejudice, 
where there was competent tribu¬ 
nal of two members who could have 
functioned without chairman.—Nar- 
ragansett Racing Ass'n v. Kiernan, 
194 A. 692, 69 R.I. 90. 

Co3Bpleta heaxlag held to have beeh 
STranted 

N.Y.—^Levco Theatre Corp. v. Moss, 
42 N.Y.S.2d 30, 180 Misc. 335. 
Beceptlon of evidence held not error 
N.Y.—Savoy Associates v. Valentine, 
41 N.Y.S.2d 3, 266 App.Di /. 63. 
Failure to call witness 

In a proceeding to review deteiv 
mination revoking licensee's cabaret 
licenses for unlawful use of preniis- 
es, failure to call licensee's mana¬ 
ger in revocation proceeding did 
not operate in any way to prejudice 
of licensee, especially when licensee's 
attorney stated he did not think it 
necessary to call manager.—^Applica¬ 
tion of Du Barry Caterers, 105 N.Y. 
S.2d 795, 278 App.Div. 376. 

45* R.I.—^Narragansett Racing Ass'n 
V. Kiernan, 194 Al. 692, 69 R.L 90. 
48. N.Y.—Savoy Associates v. Val¬ 
entine, 41 N.Y.S.2d 3, 266 App.Div. 
63. 

47- Fla—Six Mile Creek Kennel 
Club V. State Racing Commission, 
161 So. 58, 119 Fla 142. 

48. N.Y.—^Application of Rubin, 91 
N.Y.S.2d 701. 

Doenments required to be produced 

Under statute authorizing commis¬ 
sioner of licenses to investigate busi¬ 
ness and business methods of licens- 
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Review. Under sontc statutes a licensee whose li¬ 
cense is revoked or suspended may have a judicial 
review of the action of the licensing authorities by 
the prescribed proceedings.^* In accordance with 
the rules governing judicial review of the action 
of administrative bodies or officers generally, dis¬ 
cussed in Public Administrative Bodies and Pro¬ 
cedure §§ 160-255, and review of the action of 
licensing authorities, considered in Licenses § 44 d 
(3), the judiciary cannot substitute its judgment for 
that of the licensing authority on disputed facts, 
and will inquire only as to the sufficiency of the 
evidence to justify the revocation.^^ A licensing 
board or officer will not be ordered to revoke a 
license where it appears that the license had ex¬ 
pired before the proceedings were reached for ar¬ 
gument, so that the redress sought would be of no 
avail.^s 

Stay or injunction against revocation. On a pro¬ 
ceeding for a judicial review of an order of rev¬ 
ocation, a stay of the order of revocation will not 
be granted except where the need and right for such 
stay are clear.^s Certainly, an order staying en¬ 
forcement of such order of revocation cannot ex¬ 
tend the license beyond the duration of the license 
period.5^ A preliminary injunction restraining pub¬ 
lic officers from revoking a license of a theatrical 
agency for noncompliance with statutory regulations 
will not be granted where the only right to an in¬ 
junction depended cm a determination that the stat¬ 
ute was in violation of the due process clauses of 
the state and federal constitutions, and where it 
ap^)aur«d that complainant’s business would not 
smtain substantial and irreparable loss in comply¬ 
ing with the statute until its validity could be de¬ 
termined on final hearing.^^ 
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§ 30. Repeal of Statute or Ordinance; Re¬ 
covery of Fees Paid 

General rule# govern the repeal of statute# or ordi¬ 
nances relating to the licensing or taxing of theatrical 
activities; and general rules also govern the recovery 
of license taxes or fees paid which are for some reason 
invalid or not properly collected. 

Rules governing the repeal of statutes gener¬ 
ally, discussed in Statutes §§ 27S-31D, or the re¬ 
peal of ordinances generally, considered in Munici- 
oal Corporations §§ 435, 438, have been applied to 
statutes and ordinances requiring licenses for, or 
imposing taxes on, theatrical or amusement enter¬ 
prises or activities.^® Thus, statutes imposing taxes 
on theaters are not impliedly repealed by later stat¬ 
utes which are not inconsistent with, and repugnant 
to, the former and a statute or ordinance may 
be in the nature of a general provision and another 
passed subsequent thereto serve as a limitation of 
the former.®* Since the citizens have no vested 
right in the continued existence of a licensing re¬ 
quirement, a state or municipal government may be 
at liberty to repeal a statute or ordinance requir¬ 
ing a license for, or imposing a license tax on, a 
theatrical or amusement enterprise or activity.®^ 

Assessment of license tax after repeal. In gen¬ 
eral, where a license tax act is repealed, an assess¬ 
ment thereunder made after the repeal is void.®^ 
However, by virtue of a general saving statute 
providing that, when a statute is repealed, such re¬ 
peal shall not be construed to affect any rights or 
liabilities which exist, have accrued, or have been 
incurred under and by virtue of such statute, not¬ 
withstanding a statute imposing an admissions tax 
has been repealed, such repeal does not terminate, 
the right of the state, conferred by the statute, to¬ 


ed tlieater ticket brokers, commis¬ 
sioner was entitled to examine bank 
statements, canceled checks, and 
cliec* stubs, of such licensee and 
could by subpoena require their pro¬ 
duction, even thougrh not among: rec¬ 
ords whiebt sacii licensees are re¬ 
quired by statute to keep.—Appllca- 
Bon of Bubin, supra. 

4^. N. —Adams Theatre Co. v. Kee¬ 
nan, M A.M SIS, 12 N.gr. 207. 
Sestnoval cC official held re- 

K.I.—jrarragransett Racingr Ass'n v. 
Klernan. 194 A, 49,. 09 R.I. 79. 

MS.—dty of Chloagro, Ill. v. 
Kivklandt CLCAi.ni., 79 F.2d 903. 
WeigdEfe and csreffil)illty of evldeiice 
N.T.—lAMangr-Cray's v. Moss, 52 M. 

488. 

51. ^rldesko# li^^l sufficient 

U.S.--€ity Chicagro, ill. v. Kirk¬ 
land aoiilll, ?9 FM 


M. T.—Old Vienna Corp. r. Rollek, 
104 2Sr.Y.S.2d 894, 278 App.Dlv. 893 
—Smith V. Cole, 62 N.Y.S.2d 220, 
270 App.Div. 675—Savoy Associates 
V. Valentine, 41 K.Y.S.2d 3, 266 
App.Div. 03—^Leblang-Gray’s v. 
Moss, 52 K.Y.S.2d 108, 183 Misc. 
488. 

Evidence held insufficient 

N. Y.—Romeo v. Monaghan, 120 K.Y. 
S.2d 207. 281 App.Div. 955—Api^i- 
cation of Du Barry Caterers* 105 
N.Y.S.2d 796, 278 App.Div. 376. 

Masa—Mullholland v. State 
Bafoing- OonmaJssiom, 3 blJBJ./2d 773, 
295 Mass. 280. 

Application of rule to mandami^ pro¬ 
ceedings to oompel revocation of 
license see Mandamus 5 156 4. 

63. ▼. CoH «2 N.T.S. 

2 d 22Z. 


,65. TJ.S.—^United Booking Offices of 
America v. Gaynor, C.C.N.Y., 185 P. 
1003. 

56. K.M.—Veterans' Foreign Wars^ 
Eedbetter-McReynolds Post Ko. 
3015 V. Hull, 188 P.2d 334, 61 N- 
M. 478. 

57- Ga.—^Adcock v. State, S S.B.2<1 
597, 60 Ga.App. 207. 

77.M.^—^Veterans' Foreign, Wars, lAd- 
better^McBeynolds Post Xo. 3015 v. 
Hull, J88 P.2d 334, 61 N.M. 478. 

02 C.J. p 859 note 4—43 C.J, p 606 
note 38. 

58; Mo.-^K'egrOtto V. Monett, 49 MO- 
App. 280. 

62 C.J. p 859 notd^ ^ 

59- KinL-^-StovOlI V. of ' 

19^9 F.2d 510, 100 KaM 35. ' ' 

60. Pa,—Jn re Flxi,. .f A.2d 330, 336 

, .‘Pa.v iltfe .: - f i , 


64. N.Y-r-^Smith V. Colew supra^ 
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assess and collect admissions taxes which had ac¬ 
crued prior to the repeal.6i 

Recovery of license fees and taxes paid. Rules 
governing the refunding or recovery of taxes paid 
where the tax was for some reason invalid or im¬ 
properly collected, as discussed in Taxation §§ 631- 
639, and particularly the rules as to license fees 
and taxes paid generally, considered in Licenses § 
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57, have been applied to questions of the right and 
procedure to recover license taxes on theaters, 
shows, or other amusements which are for some 
reason invalid or not properly collected.®^ Where 
a license authorizes the licensee to conduct a public 
amusement and such amusement is subsequently pro¬ 
hibited by law, he may recover back the unearned 
portion of the license money paid.®^ 


IV. ADMISSION AND ACCOMMODATION; TICKETS 


§31. In General 

Proprietors of theaters and other places of public 
amusement may, in the absence of statute, admit or 
exclude persons at their pleasure and may make such 
rules and regulations as they see fit to govern the ad¬ 
mission of persons to their premises. 

Proprietors of theaters or other places of public 
amusement are not, in the absence of specific stat¬ 
utory regulation, obliged to admit anyone who may 
apply and be willing to pay for a ticket,®^ but may 
admit or exclude persons at pleasure,®® and, if any¬ 
one applies at the box office of a place of amuse¬ 
ment and desires to purchase tickets of admission 
and is refused, he has no cause of action against 
the proprietor for such refusal.®® Furthermore, in 
the exercise of the power which they possess to con¬ 


trol their business and make such rules and regula¬ 
tions for its conduct as they may see fit, they may 
charge what they choose for admission,®"^ demand 
pa 3 ment in advance,®® and limit the number ad¬ 
mitted.®® They may regulate the terms of admis¬ 
sion in any reasonable way.’^® They may refuse to 
sell tickets and collect the price of admission at 
the door.'^^ They may make it a condition of ad¬ 
mission by printing the condition on the ticket that 
no one shall be admitted imder a certain age,*^^ 
or that men only or women only shall be admitted, 
or that a woman cannot enter unless she is accom¬ 
panied by a male escort.74 jf the terms of admis¬ 
sion are unsatisfactory, no one is obliged to buy a 
ticket.*^® 


61. Ohio.—Summit Beach v. Glan- 
der, 91 N.E.2d 10, 163 Ohio St. 147. 

62. Md.—^Walk-A-Show, Inc., v, 
Stanton, 35 A.2d 121, 182 Md. 405. 

Diiress or mistake of fact In mak- 
IzLsr payment 

Where operator of walkathon in 
city without protest paid public 
dance license fees to secretary of 
police commissioner, and statute un¬ 
der which fees were exacted was de¬ 
clared invalid before claim was made 
for refund of fees two years after 
I>ayment thereof^ evidence did not 
meet operator's burden to establish 
that the fees had been paid under 
“duress" or honest mistake of fact 
and not voluntarily under an honest 
mistake of law; and whether the 
fees were paid under duress, or were 
paid voluntarily under an honest mis¬ 
take of law, was a question of fact.— 
Walk-A-Show, Inc., v, Stanton, su¬ 
pra. 

63. Wash.—Pearson v. Seattle, 44 P. 
884. 14 Wash. 438. 

62 C.J. p '659 note 6 . 

64. 'yex,—T^errell Wells Swhnmlngr 
Pool V.. lEtodriiruez, C^v.App., 1S2 S. 
W.2d 824-HPordan v. OolnctK) Thfea- 
t^rs, Civ^App.,, 160 S-W.2d 276. 

62 C.J. p ,659 no|^ 34. ^ * 

65. Ind.—^Bailey v. Washlj^gton SChe?-, 
atre Co., 64 N.E.2d I’t, 2X8, In^ 513. 

Ky.—Capital Theatre Co. v., pompton^ 


Md —Greenfeld v. Maryland Jockey 
Club of Baltimore, 67 A.2d 335, 190 
Md. 96. 

Mass.—^Poster v. Shubert Holding 
Co., 65 lSr.K2d 772, 316 Mass. 470. 
N.Y.—Madden v. Queens County 
Jockey Club, 72 N.E.2d 697, 296 hT. 
Y. 249, 1 A.L.R.2d 1160, certiorari 
denied 68 S.Ct. 63, 332 U.S. 761, 
92 l/.Ed. 346—Daniels v. Firm 
Amusement Corp., 285 H.Y.S. 667, 
168 Misc. 251—^People, on Com¬ 
plaint of Zvirin, v. Roxy Theatre, 
8 3Sr.Y.S.2d 92. 

Tex.—Southwestern Broadcasting Co. 

V. Oil Center Broadcasting Cow, Civ. 
App., 210 S.W.2d 230, error refused 
no reversible error—Terrell Wells 
Swimming Pool v. Rodriguez, Civ. 
App., 182 S.W.2d 824—Jordan v. 
Concho Theaters, Civ.App., 160 S. 

W. 2d 276. 

62 C.J. p 85‘9 note 12 . 

Opke oommoiulaw right of raee- 
cotiTse proprietor to choose his pa¬ 
trons has not been nullified by impli¬ 
cation merely because the state rig¬ 
idly supervises his a.ctivitles.—Mad¬ 
den V. Queens County Jockey Clnh, 58 
, N'.Y.S.2d 272, 269 App.Div. 644, aflSlnn- 
ed 72 HJE^d 697, 296 N.Y. 249, 1 
A.Ii.R.2d 1160,. certiorari denied 68 
S.Ct. 63, 332 x;.S. 761, 92 L.Ed. 346« 

6 ^ rial.-^Orlop V. Hollywood Turf 
aub, 242 P.2d. 660. 110 Cal.App.2d 
1 . 340. ^ 


N.Y.—Purcell v. Daly, 19 Abh.N.Cas. 
301. 

Tex.—Terrell Wells Swimming Pool 
V, Rodriguez, Civ.App., 182 S.W.2d 
824. 

67. ISr.Y. —Colllster v. Hayman, 76 N*. 
E. 20, 183 K.Y. 250, 111 Am.S.R. 
740, 1 L.R.A.,N.S., 1188, 5 Ann.Cas. 
344—People v. T^ewman, 180 K.Y.S. 
892, 109 Misc. 622. 

68 . Cai.—Orloif v. Hollywood Turf 
Club, 242 P.2d 660, 110 Cai.App.2d 
340. 

69. Isr.Y. —Collister v. Hayman, 76 
N.E. 20, 183 K.Y. 250, 111 

740, 1 D.R.Al.,N.S., 1188, 5 AnmCas. 
344. 

70. Mass.—^Foster v. Shubert Hold¬ 
ing Co., 65 N.E,2d 772, 316 Mass. 
470. 

N.Y.—Daniels v. Firm Amusement 
Corp., 285 N.Y.S. 657, 168 Misc. 

! 251. 

62 C.J, p 859 note 17. 

71. K.Y.—CJoRister v. Hayman, 76 K. 
E. 20, 183 N.Y. 250, 111 Am.S.R. 
740, 1 L.R.A.,K.S., 1188, 6 Ann. 
Cas. 344. 

, 72^ K.Y.—<Jollister v. Hayman, su- 
prat. 

»73r K.Y.—Colllster v. Hayman, su¬ 
pra. 

74- N.Y.—Collister v. Hayman, su¬ 
pra. 

75. K.Y.—Collister v. Hayman, su- 
1 pra. 
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§ 31 THEATERS & SHOWS 

An admission ticket, itself, does not constitute a 
special contract between the parties, but is only 
evidence of the fact that the customer bas contract¬ 
ed for admissicHi to the place of amusement,"^* 
and that he has fulfilled his part of the agreementj^ 
and ordinarily the ticket does not carry with it the 
obligation of the proprietor to perform any serv¬ 
iced® 

Under some statutes citiaens arc entitled to full 
and equal accommodations, advantages, privileges, 
and facilities of race tracks or other places of pub¬ 
lic amusement subject only to the conditions and 
limitations esUblished by law and applicable alike 
to all citiaensd® The general legislative objective 
in permitting exclusion of persons under the influ¬ 
ence of liquor or guilty of boisterous conduct and 
persons of lewd or immoral character from places 
of public amusement is the protection of others on 
the premises.®^ Who is to be considered a person 
of immoral character within such a statute is a mat¬ 
ter of construction and application conformable to 
the legislative objective in providing the various 
standards for exclusion,®^ and such a statute does 
not contemplate a preliminary inquiry into the gen¬ 
eral moral character of an applicant for admit¬ 
tance.®® The commission of lewd, immoral, or 
other acts inimical to public safety or welfare, when 
applying for or after admittance constitutes reason¬ 
able ground for exclusion under the statute,®® but 
actions, not on the premises, of a person applying 
for admission to, or admitted to, a racecourse re¬ 
gardless of whether such actions are relevant to in¬ 


dicate his character are immaterial in the application 
of a statute permitting exclusion of persons of im¬ 
moral character front a place of public amuse¬ 
ment.®^ A state racing board may make only such 
exceptions in the public right of equal participa¬ 
tion in the entertainment afforded at racecourses 
as are validly included under the statutory pro¬ 
visions permitting the proprietor of the racecourse 
to exclude any person who is intoxicated, or is guilty 
of boisterous conduct, and persons of lewd and im¬ 
moral character,®® and the board may not enlarge 
the instances in which the proprietor may lawfully 
place restraints on the rights of the public to at¬ 
tend.®® 

Admission to private showinffs. The owner of a 
theater has the exclusive right to determine who 
should be permitted to attend any showing of a 
motion picture to which the public is not invited, 
in the absence of any release or qualification of 
his rights in such respect,and, where the owner 
agrees with a film corporation that attendance at a 
“preshowing*' of a film would be limited to repre¬ 
sentatives of the press and a specified number of 
employees of the film corporation, the corporation 
had no power to encroach on the absolute remaining 
right of the owner to determine who should be in¬ 
vited,®® and an invitee of the film corporation who 
does not come within either class is not entitled to 
admission but is in legal effect a trespasser,®® and 
the owner will not be liable for ejecting him where 
no more force is used than is reasonably neces¬ 
sary.®® 


V®. IjO.—V ore^ V* Saenger Theatres, 
22 So.2d 18$, 207 L*a. 835. 

Tex.—v. Concho Theatres, 
av.Api>., ISO 8.W,2d 275. 

77, La,—Vogel v. Saenger Theatres, j 
22 So.2d 182, U7 h&. S35. 

78, Tex.—Jordan v. Concho Thea¬ 
tres, dv.App., S.W.2d 275. 

79w CaL—Orloff v. Hollywood Turf 
Clubv 242 P.2a 110 Cal.App.2d 
340 . 

ProvisiODS heM ImvaUd 

The provision of Penal Code mafe- 
ing it a misdemeanor for anyone, who 
been ejected from a race track 
for touting or other pi:*actices inimi¬ 
cal to the puhllc Interest, to refuse to 
leave a race track, is void for uncer- 
tatnty.—People v. Saad, 234 F.2d 786, 
Xm C^A.pp,2d Snpp. 851. 

806# Cal — Orl€Kfe V. Lo® Angeles Turf 
C!uh, 227 P.2d 442. 36 Cal.2d T84. 
83- oft V. LOs Angele® Turf 

duh, supra. 

88. V. Los Angeles Turf 

Club, supra. 

83. dll. — Orloft V. Iltos Angeles Turf 
Club, supra. 


84. Cal.—Pacific Turf Club v. Cohn, i 
231 P.2d 527, 104 Cal.App,2d 371. | 

ICere suspicion based on p€tst con¬ 
duct and alleged reputed activities, 
off race course, or on conversations 
held on the course with persons con¬ 
sidered questionable, did not justify 
exclusion or ejection of a patron from 
race track, in absence of evidence 
that he had ever engaged in any ille¬ 
gal activities while on the premises. 
—Orloff V. Los Angeles Turb Club, 
227 P.2d 449, 36 CaJ.2d 734. 

85. Cal.—Orloff v. Los Angeles Turf 
Club, supra—^Pacific Turf Club v, 
Cohn, 231 P.2d 627. 104 C^Appw2d 
871. 

Bffect of rules 

In so far as rules of state horse 
racing board govern the licensee in 
exercising power to exclude per¬ 
sons from participation in the pub¬ 
lic entertainment afforded at race 
j course, the rules may not be deemed 
I to narrow the established right of 
participation by all persons on an 
equal basis.—Orloff v. Los Angeles 
Turf Club. 227 P.2d 449, 36 Cal.2d 
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734—Pacific Turf Club v. Cohn, 231 
P.2d 627, 104 Cal.App.2d 371. 

86. Cal.—Orloff v. Los Angeles Turf 
Club, 227 P.2d 449. 36 Cal.2d 734. 

87. Cal.—MacLeod v. Fox West 
Coast Theatres Corp., 74 P.2d 27$, 
10 Cal.2d 383. 

88. C€tl.—^MacLeod r. Fox West 

Coast Theatres Corp., supra. 
Theater owner had authority to sre. 

yoke iuvltatloii extended by film cor¬ 
poration which had agreed that at¬ 
tendance at *‘preshowing” of a film 
would be limited to representatives 
of the press and to one hundred em¬ 
ployees of film corporation, although 
it might be deemed within fitim corpo¬ 
ration’s power as a i^trtner in a joint 
venture to extend an invitation to an 
Individual not witbln the classes 
agreed upon.—MacLeod v. Fox West 
Coast Theatres Corp., supra. 

89. Cal.—MacLeod v. Fox West 
Coast Theatres Corp.. supra. 

90. If o Hahflifiy 

Whm^e film oori>oration agreed with 
theater owner that attendance at the 
‘’preshowfhg’* ©f a film f^shouid be Ihn- 
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Broadcasting, Under the power to admit or ex¬ 
clude such persons as he wishes, the owner of a 
privately owned and controlled place of amusement 
may enter into a contract giving a broadcasting sta¬ 
tion exclusive right of installing facilities on his 
prc^erty and of broadcasting from a point located 
on his property,and persons broadcasting there 
against his wishes are trespassers.^^ The rule ex¬ 
tends to quasi-municipal corporations as well as to 
private persons or corporations owning places of 
amusement.^^ 

Purchase of tickets for resale. Where a contract 
is entered into between a theater company and an¬ 
other for the purchase of a large quantity of tick¬ 
ets for resale, and time is of the essence, a failure 
to deliver the tickets on the designated date con¬ 
stitutes a breach of contract, and the buyer can 
sue without giving notice to the seller to perform,®^ 
but, where the provision as to time being of the es¬ 
sence is waived by the purchaser, the seller is enti¬ 
tled to a reasonable time in which to perform.^^ 
The selleris contract to deliver the theater tickets 
in bulk by a designated date continues in force after 
that date where the buyer insists on performance 
subsequent thereto.^^ After waiving the provision 
making time of the essence, the buyer by terminat¬ 
ing the contract without giving reasonable notice 
to perform thereby breaches the contract and pre¬ 
cludes himself from recovering under the contract.^*^ 
An offer to reinstate a canceled contract for a bulk 
purchase of theater tickets, which adds new condi¬ 
tions not included in the original contract, does 
not constitute reasonable notice to comply under 
the old contract so as to place the seller in default, 
where the time allowed under the new contract is 
unreasonable, and the new conditions made the 
offer a new proposition.^® Where an alleged agree¬ 
ment to purchase a large number of theater tickets 
for resale is invalid, an option arising therefrom 


THEATERS & SHOWS §§ 31-33 

to purchase the tickets for certain dates is also 
invalid.*^ 

§ 32. Right of Ticket Holder to Seat 

Where the proprietor has not exercised hit right 
of revocation, the right to a seat by a visitor depends 
on his ticket. 

Where the proprietor has not exercised his right 
of revocation, the right of a visitor to a seat at a 
theater or other place of amusement depends some¬ 
what on the character of his ticket.^ If the ticket 
is not for a reserved seat, he may take any seat he 
finds unoccupied which has not been previously sold 
to another,2 but he cannot, after being notified by 
the proprietor to vacate it, continue to occupy a spe¬ 
cially located seat for which an extra charge is 
made by the management.® The neglect of a pro¬ 
prietor of a theater to mark a seat “taken"' can 
give a stranger no right to a seat which has already 
been purchased by a third person.^ Where a mis¬ 
take is made in selling tickets for seats already 
sold, the management should, in a polite and cour¬ 
teous manner, offer to refund the price of tickets 
or supply other seats at the same price and, if 
this is done and the ticket holders refuse to ac¬ 
cept the seats, no right of action accrues to them.® 

§ 33 . -Reserved Seat 

A proprietor of a theater refusing to sell advertised 
reserved seats Is not liable In tort, but, If a reserved 
seat is soid, a failure to give the ticket holder the seat 
constitutes a breach of contract. 

If the proprietor of a theater advertises reserved 
seats for stated performances and refuses to sell 
certain seats demanded, he is not liable to a tort 
action therefor,"^ since he may admit or exclude per¬ 
sons at his pleasure, as discussed supra § 31. If, 
however, a ticket is sold for a reserved seat, the 
ticket holder has a right to that particular and 
it is the duty of the proprietor to give it to him.® 


Ited to representatives of the press 
and to one hundred employees of the 
film corporation, theater owner which 
used no more force than was reason¬ 
ably necessary was not liable for 
ejecting an invitee of the film oorpo- 
lation who did not fiall in either of 
such classes.—^MacDeod v. 'E*ox West 
Coast Theatres Corp., supra, 
ai- Tex.—‘Loeb v. Turner* Civ.App., 
257 S.W.2d 800—Southwestern ■ 
Broadcasting C3o. v. Oil Center i 
Broadcasting Co. Civ.App., 210 S. 
W.2d 230, error refused no reversi-; 
ble error. 

92 , Tex.—ILioeh v. Turner^ Civ.App., 

257 aW.2d SOA. : ^ 

93. Tex.—Southwestern Broaddast-’ 
Ing Co. V. Oil Center Brbadeafstiuig' 


Cow, Clv.App., 210 S.W.2d 230, error 
refused no reversible error. 

94- Tenn.—^Petway v. Boew’s Nash¬ 
ville & Knoxville Corp., 117 S.W.2d 
975, 22 Tenn.App. 69. 

95 , Tenn.—Pctway v. Loew’s Nash¬ 
ville & Knoxville Corp., supra. 

96, Tenn.—Petway v. I/oew's Nash¬ 
ville & Knoxville Corp., supra. 

97, Tenn.—^Petway v. Iioew's Nash¬ 
ville & Knoxville Corp., supra. 

96. Tenn.—^Petway v. Itoew's Nash- 
viUe & Knoxville Oorp., supra, 

99. N,Y.—ShovH of^ the Month v. 
Shubert Theatre Corp., 109 N.T.S. 
2d 484, 202 Misc. 379. 

1 . Pa,—Commonwealth v. Powell, 10 
PhHa. 180. 


2. Pa.—Commonwealth v. Powell, 
supra, 

3. N.T.—McGrovemey v. Staples, 7 
Alb.LuX 219. 

62 C.J. p 859 note 27. 

4 . Fa.—Commonwealth v. Powell, 10 
Phfla. 180. 

5 . Ky.—^Powell v. Weber-Stair Co., 
125 S.W. 255^Weber-Stair Co. v. 
Fisher, 119 S.W. 195. 

6. Ky.—Weber-Stair Co. v. Fisher, 
supra, 

7. Mo.—^Pearce v. Spalding, 12 Mo. 
App. 141. 

8 . Pa,—Commonwealth v. Powell, 10 
I Phila, 180. 

62 C.J. p 860 note 33. 
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§§ 33-35 THEATERS & SHOWS 

Tlie proprietor's failure to perform that duty is 
simply a breach of contract, the remedy for which 
is assumpsit for damages for the breach.® Where 
a person holds a ticket for a particular seat in a the¬ 
ater, and enters, and occupies it, he is not entitled 
to hold it as against a prior bona fide purchaser 
of a ticket for the same seat where he is requested 
by the management to occupy another seat equally 
well locate<L^<^ 

§ 34* Correlative Rights and Duties of Pro¬ 
prietors, and Their Servants and Per¬ 
sons Admitted 

Persons admitted to theaters or other places of 
amusetnent are required to demean themselves In an 
orderly manner, and it Is both the right and duty of 
managers of theaters and proprietors of other places 
of amusement to maintain proper order during the per- 
formance, and they may use reasonable steps to end 
any disturbance, but civil treatment must be accorded 
patrons not guilty of any disturbance. 

Where persons have been admitted to theaters or 
other places of amusement, they are required by 
law to demean themselves in an orderly and civil 
manner.It is both the right^^ and dutyof 
the managers of theaters and proprietors of other 
places of amusement to maintain proper order in 
and about the premises during the performance, 
and, while the people are assembling or leaving the 
premises, whenever they or those charged with the 
duty of maintaining order have reason to believe 
one in the audience is guilty of improper conduct, 
calculated to alarm or disturb the audience, they are 
justified in taking such reasonable steps as will be 
necesi^ry to put an end to the disturbance,as by 


requesting him to be quiet,^® or summoning a po¬ 
lice officer to quiet him,^® or even by ejecting him.^7 
Only such force as may be necessary for his removal 
may be used,^® and only after his refusal on request 
to leave.i® The power or privilege of the manage¬ 
ment to eject disorderly persons must be exer¬ 
cised within the limits of good order, 20 and without 
insult, abuse, or defamation.^^ 

On the other hand, it is the duty of the owners 
of places of amusement to accord civil treatment 
and protection to patrons not guilty of any mis¬ 
conduct or disturbance.22 This duty may be 
breached either by the manager or by an employee 
acting within the scope of his employment,23 by 
the use of uncivil, offensive, abusive, or insulting 
language addressed to a patron,24 especially where, 
in addition thereto, he is ejected,25 or by an un¬ 
provoked assault and battery on him, made while 
ejecting him.25 An action of tort may be main¬ 
tained against the manager for a breach of the duty 
to accord civil treatment and protection to patrons 
not guilty of any misconduct or disturbance,27 and 
such an action may also be maintained against a 
policeman stationed in the theater where he ejects 
a patron therefrom without reasonable and prob¬ 
able cause and uses insulting language in so doing.28 

§ 35, Revocation of Tickets 

Tickets to theaters and places of amusement do not 
create a right In rem and generally are licenses revoca- 
ble at the will of the person issuing them; but tho 
privilege to revoke must be exercised within the limits 
of good order. 

Tickets to theaters or other places of amuse- 


Pa.—^Horney v. Nixon, 61 A- 1088, 
Fa. 20, 110 Am.S.R. 620, 1 L.R. 
A.,N.S.. 1184. 

10. Pa.—Commonwealth v. Powell, 
10 Phila. 180. 

62 C-J. p 860 note 35. 

11. Tenn —Boswell v. Bamum & 
Bailey, 185 S.W. 692, 135 Tenn. 35, 
L..R.A.1916E 912. 

12. N.T.—Collister Y. Hayman, 76 

NE. 20, 183 N.T. 250, 111 Am.S.R. 
740, 1 1188, 6 Ann. 

Cas. 344, 

13- La.—^Blanchard v. E3aw & Er- 
lang^er New Orleans Theatres Co., 
117- So. 132, 166 La. 235, 68 A.L.R. 

^ 1086—^Rnsso Y. Orpheum Theatre 
& Realty Co., 66 So 385, 136 La* 

1 1119, 

14, La.—Crorman v. United Theatres, 
App.^ 177 So. 463. 

62 C-X p 860 note 39. ‘ ^ 

IB- La.—^Russo y. Orpheum Tlieatre 
& Realty Co-, 66 So. 385, 136 La. 
24, KRJL1915B 1119^ I 


16. La.—^Russo t. Orpheum Theatre 
& Realty Co., supra. 

62 C.J. p 860 note 41. 

17- La.—Gorman v. United Theatres, 
App., 177 So. 463. 

Miss.—Saenger Theatres Corp. y. 

Herndon, 178 So. 86, 180 Miss. 791. 
62 C.J. p 860 note 42. 

18- La,—Gorman y. United Theatres, 
App„ 177 So. 463. 

62 C.J. p 860 note 43. 

19. Ohio.—State v. Walker, 1 Ohio 
I>ec,, Reprint, 853, 8 WesLL.J. 145. i 

20. Miss.—Saengrer Theatre^ Corp. 1 
V. Herndon, 178 So. 86, 180 Miss. 
791. 

21. Miss.—Saenger Theatres Corp, y. 
Herndon, supra. 

22. Tex.—^Kelly v. Dent Theaters, 
CiY.App., 21 S.W.2d 692- 

62 C.J- p 860 note 45- 
Femlniite patrbns ,, 

Theater proprietor, as host; owes 
his feminine patit)ns duty to admin¬ 
ister theater j in keeping: with coni- 
monly accepted standards of, public' 
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etiquette and common courtesy due 
women from men.—^Daniels y. Firm 
Amusement Corp., 285 N.Y.S, 557, 
168 Misc. 251. 

23. Ala-—^Interstate Amusement Co. 
V. Martin, 62 So- 404, 8 Ala App 
481. 

24. Tenn.—^Boswell v, Barnum & 
Bailey, 185 S.W. 692, 136 Tenn. 
35, L.R.A 1916E 912- 

62 C.J, p 860 note 47. 

25^ La—Planohard y. Klaw & Er- 
lang^er New Orleans Theatres Co., 
117 So. 132, 166 La 235, 60 A.L-R. 
1086. 

62 C.J. p 861 note 48. 

26* Mass.—Stag'er v. G. E. Lothrop 
Theatres €o^ 197 N-E. 8^ 291 

Mass. 464. 

62 C.J. p 861 note 49. 

27. N.J.—^Denny y. Hill Theater, 149 
A. 343, 8 N.J.Miscl 208. ' ' 

28- La—^Planchard y. Klaw & Er- 
' lang^er New Orleans Theatres Ool, 
117 So. 132, 166 La 235^ 60 A^L-B* 

^62 831 notf 52^ . , 
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ment do not create a right m rem.^^ In the absence 
of a statute providing otherwise^^^ it is generally- 
held that a ticket of admission to a theater or oth¬ 
er place of public amusement is a mere license rev¬ 
ocable at the will of the person issuing it.^^ The 
power or privilege of the management of a thea¬ 
ter to revoke a license to enter the theater must 
be exercised within the limits of good order, 
and without insult, abuse, or defamation.33 If the 
language of the owner or employee is insulting, 
abusive, or defamatory in excluding a patron, the 
limitation on the privilege of the management of 
the theater to revoke a license to enter is exceeded 
so as to render the management liable.®^ 

§ 36. Removal on Revocation in Greneral 

Where the right of revocation is exercised a ticket 
holder attempting to enter, or refusing to leave on re¬ 
quest, becomes a trespasser and may be prevented from 
entering or be removed by necessary force. 

Where the right of revocation is exercised, if 
a ticket holder attempts to enter, or if, after hav¬ 
ing entered, he refuses to leave on request, he be¬ 
comes a trespasser, and may be prevented from 
entering, or may be removed after entering, with 
such force as is necessary for the purpose.^5 It 
makes no difference whether the ticket is one for 
general admission or for particular seats in a desig¬ 
nated portion of the house.^® 


THEATERS & SHOWS §§ 35^7 

§ 37. Transfer or Resale of Ticket* 

The proprietor of a theater or other place of amuse¬ 
ment may make It a condition of admission, by print¬ 
ing the condition in the ticket, that the ticket Is not 
transferable and will not be received If transferred. 

The proprietor of a theater or other place of 
amusement may make it a condition of admission, 
by printing the condition in the ticket, that the 
ticket is not transferable and will not be received if 
transferred,^*^ or that no one will be admitted on 
tickets purchased on the side walk,or that the 
ticket will be refused unless sold by an authorized 
agent,3^ in which case the transferee of the ticket 
will not be entitled to admission,and the original 
purchaser cannot recover the value of the ticket 
from the proprietor.-^^ A ticket holder may be re¬ 
fused admission where he has paid more for his 
ticket than the price printed thereon,or where 
he has purchased it from a ticket broker or spec- 
ulator.^3 The proprietor cannot be enjoined from 
refusing to accept tickets sold on the sidewalk be¬ 
cause of a supposed discrimination between persons 
purchasing in that manner and those purchasing 
at the theater or at the agencies, with the inten¬ 
tion of themselves using the tickets, the require¬ 
ments of the law being satisfied where no discrim¬ 
ination is made by the proprietors among the per¬ 
sons to whom they have sold.*^^ Nevertheless, re- 


89. Md.—Greenfeld v. Maryland 
Jockey Club of Baltimore, 57 A.2d 
335. 190 Md. 96. 

N.T.—Ltevine v. Brooklyn Nat. 

League Baseball Club. 36 N-Y-S. 
3d 474, 174 Misc. 22. 

62 C.J. p 861 note 53. 

30. Cal.—Creenberg v. Western Turf 
Ass'n, 73 P. 1050, 140 Cal, 367, 

62 C,J. p 861 note 64. 

31- Ky.—Capital Theatre Co. v. 
Conapton, 54 S.W.2d 620, 246 Ky. 
130. , 

La.—Gorman v. United Theatres, 
App„ 177 So. 463. 

Mass.—Poster v. Shubert Holding 
Co., 56 N.K2d 772, 316 Mass. 470. 
Miss.—Oo*p«is .Jteis cited la Saenger 
Theatres Corp. v. Herndon, 178 So. 
80. 87, 130 l^ss. 791. 

N.T.—Levine v. 'Broo|:lyn Nat. 

League Base^ll Club, 36 N,T.S.2d 
47^’ 174 Misc. 2^-^I>aniels v. Firm 
Amusement Corp.^ 235 N.Y.S. 667, 
158 Misc. 251. ' ‘ ' ' ' 

Tex. —Southwestern Broadcasting Co^ 
V. Oil Center Broadcasting Co., Civ. 
App., 2h0 S'rW.2d 230, error refused, 
no reversible erfor-^errell Wells 
Swimmliiig Fool v. Rodrlguea^ Civ. 
App^ - 18^3 SwWOT 824—rJordan* v, 
Ooncho ■Theatres, Civ.APp?., 160 S, 
, ir.^d,275. , , ^ ‘ ■ 

Utah..—De L»^^Ysi^a‘IK k JEJdblixL Thea-j 


tres Corporation, 26 P.2d '818, 82 
Utah 598, 

62 C.J. p 861 note 55, 

1 Revocation of invitation to private 
showing see supra | 31. 

32. Miss —Baenger Theatres Corp. v. 
Herndon, 178 So. 86, 180 Miss. 791. 

33- Miss.—iSaenger Theatres Carp. v. 
Herndon, supra. 

34. Miss.—Saenger Theatres Corp. v. 
Herndon, supra, 

35, La—Gorman v. United Theatres, 
App., 177 So. 463. 

Miss.—Saenger Theatres Corp. v. 

Herndon, 178 So. 86, 180 Miss, 791. 
Tex.—Southwestern Broadcasting Co. 
V. Oil Center Broadcasting Co, Civ. 
App., 21© S.W.2d error refused 
no ro\ersTbTe error. 

Utah—J)e La Tsla v. |p^bllx Thea¬ 
tres Corporation, 26 ^F.2d 818, 82 
Utaih '^'98. ^ ’ 

62 -QJ- p 862 note 59. 

HemovaJ of invitee 'to private show¬ 
ing see supra } 3L 
Refund of admisflioxL price 
!: The proprietor ©f privately^ operat¬ 
ed amusement place raJ&jr eiject pur- 
. chaser of admlsj^on tioikset therefrom 
on Ee;Cunding price of .^c^t without 
-usipg unnecessary 't€^E©ei—Terrell 
Swtmm:^g Pool" rv?. IK^odiiguez, 
, T6X.Clv.App., 182 S.W^-2d :824. 

• 7{t3 


36. Or.—Taylor v. Cohn, 84 P. 388, 
47 Or. 588, 8 AnmCas. 527. 

37. N.Y.—^Levine v. Brooklyn Na¬ 
tional League Baseball Club, 36 
N.Y.S.2d 474, 174 Misc. 22—Purcell 
v. Daly, 19 Abb.N.Cas. 301. 

38. N.Y,—Collister v. Hayman, 76 
N.E, 20, 183 N.Y. 250, 111 Am.S.R. 
740. 1 L.R.A.,N.S., 1188, 5 AnnCas. 
344. 

39- Mass.—^Poster v. Shubert Hold¬ 
ing Co., 55 N.E.2d 772, ,316 Mass. 
470. 

N.Y.—^Harris v- Jack's Tlisatre Tick¬ 
et Service^ 246 N.Y.S. 396, 139 Misc, 

40* N.Y.—Collister v. Hayman, 76 N. 
Ik 20, 183 N.Y. 260, 111 Am.S.R. 

, 749, 1 L.R,A.,N.S., 1188, 6 AnmCas. 
344—Purcell v. Daly, 19 Abb.N, 
Cas- 301- 

43L —CoHlarter v. Hayman, 76 N 

H 20, 183 N.Y. 250, 111 Am.S;R 
740, 1 L.R.A..N.S.. 1188, 6 Ann. 

Oasw 344-^Purcell v. Daly, 19 Abb. 
N.Cas, 301. 

4^ M;ass.—^Poster v, Shubert Hold¬ 
ing Co., 65 N.B.2d 772, 316 Mass. 
470. 

43. Mass.—Poster ▼. Shubert Hold¬ 
ing Co., supra 

44. N.T.—Collister v. Hayman, 7$ 
NJBk 20. 183 N.Y. 260, 111 Am.S.R. 
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strictions of the character under consideration are 
not enforceable if the ticket contained no evidence 
of such restrictions and was purchased without 
notice thereof and where, by statute, the ticket 
is made an irrevocable license, and there is no con¬ 
dition in the contract prohibiting a transfer of the 
ticket, the purchaser has the undoubted right to 
transfer it.^^ 
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§ 38. Conduct of Persons Admitted in Gen¬ 
eral 

The correlative rights and duties of proprietors 
and their servants and persons admitted are dis¬ 
cussed supra § 34. 

Examine Pocket Parts for later cases. 


V. INJURIES TO PERSONS ATTENBINO 


§ 39. In General 

a. General considerations 

b. Knowledge or ignorance of defects 

c. Invitees, licensees, and trespassers 

a. General Considerations 

The owner or proprietor of a theater or other place 
orf public amusement is required to exercise care for 
the protection of his patrons and invitees from Injury. 


The owner or proprietor of a place of public 
amusement is required to use care to construct and 
keep the premises, appliances, and amusement de¬ 
vices in a reasonably safe condition for the use in¬ 
tended ; and, if he fails to perform his duty in this 
regard, a patron who is injured in consequence 
thereof is entitled to recover for the injury sus¬ 
tained.'^^ The foregoing doctrine has been applied 


740, 1 IxR.A.,N.S., 1188, 5 Ann.Cas. 
344. 

45- N.Y.—Collister v, Hayman, su¬ 
pra. 

46- Cal.—^BIx parte Quarg, 84 P. 76$, 
149 Cal. 79, 117 Am.S.R. 115, 5 KR. 
A.,N.S., 183. 

47. Ariz.—Collins v. Riverside 
Amusement Park Co., 145 P.2d 
853, 61 Aiiz. 135—Fox Tucson The¬ 
atres Corporation v. Lindsay, 66 
P.Sd 183. 47 Ari 2 L 388. 

Cal.—^Megree v. Fasulis, 160 P.2d 281, 
65 Cal. 2d 94—Post v. Alameda 
Amusement Co., 256 P.2d 580, 117 
Caljlpp.2d 588—^Newman v. Fox 
West CJoast Theatres, 194 P.2d 706, 
86 Cal.App.2d 428—Matherne v. Los 
Feliz Theatre. 128 F.2d 59, 53 Cal. 
App.2d 660—Gates v. Gautier, 85 P. 
2d 141, 29 CaI.App.2d 524. 

Colo.—Fox Greater Theatres v. La- 
briola, 134 P.2d 214, 110 Colo. 329. 

Conn.—Clark v. Pierce & ITorton Co., 
40 A,2d 752, 131 Conn. 499—^Knapp 
V, Connecticut Theatrical Corpora¬ 
tion, 190 A. 291, 122 Conn. 413— 
Skelly V. Pleasure Beach Park Cor¬ 
poration, 160 A. 309, 115 Conn. 92. 

Ga.—United Theatre Enterprises v. 
Carx>enter, 23 S.B,2d 189, 68 Ga, 
App. 438. 

Ill.—^Ryan v. Harry's New York CaJs- 
aret, 12 N.PL2d 905, 293 IlhApp. 534, 

Ind.—Cory v. Ray, 65 N.E.2d 117. 115 
IndAkPp. 50. 

Iowa*—Wood V. Tri-States Theater 
Corpw, 23 N.W.2d 843, 237 Iowa 799 
— La ^11 V. TTi-States Theatre 
Corporation^ 11 N.W.2d 36, 233 

Iowa' "929—Hecht v. Des Moines 
Playgrround & Recreation Ass’n, 
287 N.W. 259. 227 Iowa 81. 

Ky.—Corpiut Juris died in WaddePs 
Adm'r V. Brashear, 78 S.W.2d 3d, 
82. 257 Ky. 390, 98 A.L-R, 563— 


Louisville Water Co. v. Bowers, 64 
S.W.2d 444, 251 Ky. 71. 

La,—Bentz v. Saenger-Ehrlich Enter¬ 
prises, App., 197 So. 659—Smith v. 
Saenger Theatres Corporation, 
App., 186 So. 866. 

Md.—^Beverly Beach Club v. Marron, 
192 A. 278, 172 Md. 471. 

Mass.—Jeroma v. McNally, 86 N.E. 
2d 638, 324 Mass. 385—Bell v. Dor¬ 
chester Theatre Co., 50 N.E.2d 814, 
314 Mass. 636—McGlllivray v. Er- 
amian, 35 N.E.2d 209, 309 Mass. 430 
—Lemeine v. Springfield Hockey 
Ass'n, 29 N.E.2d 716, 307 Mass. 
102—^Keenan v. B. M. Loew's, 19 
N,B.2d 37, 302 Mass. 309—Correira 
V. Atlantic Amusement Co., 18 N.E. 
2d 435, 302 Mass. 81—Johnson v. 
Bauer, 198 N.E, 739, 292 Mass. 534. 

Mont.—Milasevich v. Fox Western 
Mont. Theatre Corp., 165 P.2d 195, 
118 Mont. 265—^McCartan v. Park 
Butte Theater Co., 62 P.2d 338, 103 
Mont, 342—Leybold v. Fox Butte 
Theater Corporation, 62 P.2d 223, 
103 Mont. 232. 

Neb.—Stungis v. Wavecrest Realty 
Co., 248 N.W. 78, 124 Neb. 769. 

N.J.—Lipton V. Dreamland Park Co., 
3 A,2d 571, 121 N.J.Law 554. 

N.Y.—Ingersoll v. Onondaga Hockey 
Club, 281 N.Y.S. 505, 245 App.Dlv. 
137—Radin v. State, 80 N.Y.S.2d 
189, 192 Misc. 247. 

N.C.—Patterson v. City of Lexington, 

^ 60 S.E.2d 900, 229 N.C. 637—Hahn 
V. Perkins, 46 S,B.2d 864, 228 N. 
C. 727. 

Ohio.—^Witherspoon y. Haft, App., 
103 N.E.2d 276, affirmed 106 N.E.2d 
296, 157 Qhio St. 474. 

Pa.—^Armsrtrong v. Warner Bros. The¬ 
atres, 64 A,2d 831„ 161 Pa.Super. 
385—Sellmer v. Ringling, 62 Pa^Su- 
per. 416—^Piershalskl v. Croopv 34 
Luz.Leg.Beg^ 363. 
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R. T.—O'Brien v. M. & P. Theatres 
Corp., 45 A.2d 171, 71 R.I. 339— 
Carrara v. Noonan, 31 A.2d 424, 
69 R.I. 111—James v. Rhode Island 
Auditorium, 199 A. 293, 60 R.I. 406. 

S. C.—Perry v. Carolina Theater, 185 
S.E. 184, 180 S.C. 130. 

Tenn.—Kingsul Theatres v. Quillen, 
196 S.W.2d 316, 29 Tenn.App. 248— 
Loew’s Nashville & Knoxville Cor¬ 
poration V. Durrett, 79 S.W.2d 598, 
18 Tenn.App. 489. 

Wash.— Corpus Juris cited in Griffin 
V. Cascade Theatres Corporation, 
117 P.2d 651, 654, 10 Wash.2d 674— 
Corpus Juris cited in Olsen v. John 
Hamrick’s Tacoma Theatres, 115 
P.2d 718, 721, 9 Wash.2d 380. 

Wis.—E de v. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474. 

62 C.J. p 863 note 90, p 873 note 5, 
p 875 note 30. 

Due care 

(1) A proprietor or operator of a 
place of amusement owes a legal 
duty to his patrons to exercise due 
diligence and care to protect them 
from injury. 

Cal.—McCordic v. Crawford, 142 P. 
2d 7, 23 Cal. 2d 1—Basye v. Craft’s 
Golden State Shows, 111 P.2d 746, 
43 Cal.App.2d 782. 

Fla.—Ide v. City of St. Cloud, 8 So- 
2d 924, 150 Fla. 806. 

La.—^Black v. American Mut. Liabil¬ 
ity Ins. Co., App., 37 So.2d 63— 
Rome V. London & Lancashire In¬ 
demnity Co. of America, App., 169 
So. 132. 

Md.—Gwynn Oak Park v. Becker, 10 
A.2d 626, 177 Md. 628. 

Mass.—^Rouillord v. Canadian' Klon- 
dikse Club, 54 NJEL:2d 680, 316 Mass. 
11—Shasnney v. Boston Madison 
Square Garden Corporation, 5 N. 

-. mm Maa^ T 62 . . ^ 



86 C.J.S. 

in respect of the following structures, appliances, 
and devices: Aisles,<8 approaches to premises,^* au- 
tomobile riding devices,50 bathing resorts,5l bench¬ 
es,52 bowling alleys,®* doors,®^ ferris wheels,®® fire¬ 
works,®® floors,®'^ merry-go-rounds,®® platforms,®® 
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portable electric beaters for use in drive-in-thea¬ 
ters,^® railings,®^ screens,®^ seats,®^ signs,skating 
rinks,springboards,®® stairways,stands,®® 
steps,®® supports used by riders in steeplechases,"^® 


j^,Y .—^Levy V. Cascades Operating 
Corporation, 27 N.T.S 2d 258, 176 
Misc. 373. 

N.C —^Hahn v. Perkins, 46 S.E 2d 854, 
228 N.C. 727—Anderson v. Beids- 
ville Amusement Co., 195 S.E. 386, 
213 N.C. 139. 

(2) Degree of care see infra § 41. 

48. Iowa.—Wood v. Tri-States Thea¬ 

ter Corp., 23 N.W.2d 843, 237 Iowa 
799 —La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

62 C.J. p 864 note 91. 

49. Tenn.—^Kingsul Theatres v. 
Quillen, 196 S.W.2d 316, 29 Tenn. 
App. 248. 

$2 C.J. p 864 note 92. 

sa Conn.—Saunders v. Pierce, 139 
A. 690, 107 Conn. 735. 

51. Ariz-—Collins v. Riverside 
Amusement Park Co., 146 P.2d 853, 
61 Ariz. 135. 

Cal.—Gates v. Gautier, 85 P.2d 141, 
29 Cal.App. 524. 

Qonn.—Skelly v. Pleasure Beach 
Park Corporation, 160 A. 309, 115 
Conn. 92. 

Iowa.—^Hecht v. Des Moines Play¬ 
ground & Recreation Ajss'n, 287 
N.W. 259, 227 Iowa 81. 

Ky,—Waddel'S Adm’r v. Brashear, 
78 S.W.2d 31, 267 Ky. 390, 98 A.DR, 
653—^Louisville Water Co. v. Bow¬ 
ers, 64 S.W.2d 444, 251 Ky. 71. 

Mass.—Johnson v. Bauer, 198 NB. 
739, 292 Mass. 634. 

]^eb.—Stungis v. Wavecrest Realty 
Co., 248 N.W. 78, 124 Neb. 769. 

N.J.—^Lipton V. Dreamland Park Co., 
3 A.2d 571, 121 N.J.Law 564. 

N.C.—^Hahn v. Perkins, 46 S.B.2d 854, 
228 N.C. 727. 

62 C.J. p 864 note 94. 

58- Neb.—^Welsh v. Jefferson. Coun¬ 
ty Agr. Society, 236 N.W. 331, 121 
Neb. 166. 

53- Mass.—McGillivray v. Dramian, 
36 N.E.2d 209, 309 Mass. 430. 

54. Mont.—-Leybold v- jPox Butte 
Theater Corporation, P.2d 223, 
103 Mont. 232. 

Pa.—^Armstrong v. Warner Bros. 
Theatres, 64 A.2d 8^1, 161 Pa.Super. 
385. 

55- N.H.—Frear v. Manchester Trac- 
tioii X»ight & Power Co., 139 A 
86, 83 NJEL 64, 31 A.L.R. 1280. 

s 

56- N-J.—Sebeck Plattd^utsche 

Volkfest Verein, 46 A. 631, 64.N.J. 
Law* 624, 31 AJOaSsR. 612^ 63^.LR^ 


57- Cal.—Matheme v. Los Fellz 
Theatre, 128 P.2d 59, 53 Cal App.2d 
660. 

Ga—^United Theatre Enterprises v. 
Carpenter, 23 S.E.2d 189, 68 Ga. 
App. 438. 

Ill.—Ryan t. Ha-ry*s New York 
Cabaret, 12 N.E.2d 905, 293 III.App. 
534. 

Mo.—Myers v. Golloday, App., 104 S 
W.2d 1007. 

62 C.J. p 864 note 98. 

56- Mass.—^Jeroma v. McNally, 86 N. i 
R2d 638, 324 Mass. 385. j 

59 - Mo.—Murrell v. Smith, 133 S. 

W. 76, 152 Mo.App. 95. 

62 C.J, p 864 note 99. 

60. Ala.—Post V. Alameda Amuse¬ 
ment Co., 256 P.2d 580, 117 Cal. 
App.2d 588. 

61- Md.—^Washington County Agri¬ 
cultural, etc., Assoc. V. Gray, 85 
A. 291, 118 Md. 600. 

68. Mo.—Edli ng v. Kansas City 
Baseball & Exhibition Co., 168 S.W. 
908, 181 Mo.App. 327. 

62 C.J. p 864 note 2. 

63. Mass.—Bell v. Dorchester Thea¬ 
tre Co., 50 N.E.2d 814, 314 Mass 
536—Keenan v. E. M. Loew’s, 19 N. 
E.2d 37, 302 Mass. 309. 

62 C.J. p 864 note 3. 

Seating of patron 

Knowledge of heavy weight of the¬ 
atre patron created a relationship re¬ 
quiring management to exercise care 
in seating the patron with respect to 
theater manager's liability for inju¬ 
ries to patron by breaking of seat pa¬ 
tron occupied.—^Fox West Coast 
Agency Corporation v. Forsythe, C.C. 
A-Cal., 131 P.2d 629, 
bank as seat 

The fact that grass-covered bank 
or ramp on which plaintiff was seat¬ 
ed as he watched baseball game was 
customarily^ used by spectators for 
that purpose was sufRcient to impose 
on proprietor and lessee of park 
duty to exercise ordinary care for 
prevention of iiijury to Invitees who 
chose to sit on bank, but they are not 
required, In the exercise of ordinary 
care, to maintain grass-covered 
slopes entirely free from roughness, 
unevenness or slight depressions.— 
Patterson v. City of Lexington, 60 
S.E.2d 900, 229 N.C. 637. 

Temporary seats 

The fact that bleachers were tem- 
[ porary did not lessen obligation of 
1 owner and person erecting bleachers 


to exercise ordinary care to provide 
reasonably safe seating arrange¬ 
ments for occupancy of bleachers.— 
Witherspoon v. Haft, App., 103 N.E. 
2d 275, affirmed 106 N.E.2d 296, 167 
Ohio St. 474. 

Circiis seats 

Pa.—Sellmer v, Ringllng, 62 Pa.Su¬ 
per. 410. 

64. Wash.—Griffin v. Cascade Thea¬ 
tres Corporation, 117 P.2d 651, 10 
Wash.2d 574. 

65- R,I.—Carrara v- Noonan, 31 A. 2d 
424, 69 R.I. 111. 

66- Fla,—Turlington v. Tampa Elec¬ 
tric Co., 56 So. 696, 62 Fla. 398, 38 
L.R.A,N.S., 72, Ann.Caj5,1913D 1213. 

67. Cal.—Megee v. Fasulis, 150 P. 

2d 281, 65 Cal.2d 94. 

Conn.—Knapp v. Connecticut Thea¬ 
trical Corporation, 190 A 291, 122 
Conn. 413. 

La.—Bentz v. Saenger-Ehrlich Enter¬ 
prises, App., 197 So. 659. 

Mass.—Correira v. Atlantic Amuse¬ 
ment Co., 18 N.E.2d 436, 302 Mass. 
81. 

R.I.—O’Brien v. M. & P. Theatres 
Corp., 46 A.2d 171, 71 R.L 339. 

62 C.J. p 865 note 5. 

68- Iowa.—Williams v. Mineral City 
Park Assoc., 102 N.W. 783, 128 
Iowa 32, 111 Am.S.R. 184, 1 L.R.A, 
N.S., 427, 6 Ann.Cas. 924. 

Mich.—Scott V. University of Michi¬ 
gan Athletic Ass’n, 116 N.W. 624, 
152 Mich. 684, 125 Am.S.R. 423, 17 
L.R.A.,N.S., 234, 15 Ann.CaS. 515. 

Ariz.—^Fox Tucson Theatres C5or- 
poration v. Lindsay, 56 P.2d 188, 47 
Ariz. 388. 

Ind.—Cory v. Ray, 55 N.E.2d 117, 116 
Ind.App. 50. 

Mont.—^MoCartan v. Park Butte Thea¬ 
ter Co., 62 P.2d 338, 103 Mont. 342. 
N.T.—^Radin v. State, 80 N.T.S.2d 
189, 192 Misc. 247. 

Tenn.—Lroew’s Nashville & Knoxville 
Corporation v. Durrett, 79 S.W.2d 
698, 18 Tenn.App. 489. 

Wash.—Olsen v. John Hamrick’s Ta¬ 
coma Theatres, 116 P.2d 718, 9 
Wash.2d 380. 

62 C.J. p 865 note 7. 

Step-down or step-up as negligence 
A step-down or a step-up in a 
theater does not in and of itself con¬ 
stitute negligence.—Buck v. Miller 
Amusement Co., 200 P.2d 286, 166 
Kan. 205. 

70. N.T.—^Reinzi v. Tilyou, 169 N.E. 

101, 262 N.T. 97. 
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tents,tent stakesj* toilet rooms,walks, 
wires,and animalsJ* 

t. Knowledge or Ignorance of Defects 

fn order to hold the owner or proprietor of « the¬ 
ater or place of pulMic amusement liable for an Injury 
to a patron^ knowledge, either actual or constructive, 
on the part of the owner or proprietor of the dangerous 
condition must be shown. 

One who collects a lar^e number of people for 
gain or profit must be vigilant to protect them, 
and if the proprietor of a place of public amuse¬ 
ment neglects his duty to use ordinary or reasonable 
care to put and keep the premises, appliances, and 
amusement devices in reasonably safe condition, 
ignorance of the fact that they are unsafe docs not 
in any way affect his liability for injuries result¬ 
ing from such conditions.'^* However, this duty 


of active vigilance does not mean that an oppor¬ 
tunity to discover and remedy the wrang is not to be 
afforded to the proprietor of a place of amusement 
before he is to be held liableJ® If, without action 
for which a proprietor is responsible, a dangerous 
condition arises, he is allowed a reasonable time to 
become informed of the danger and to take mea¬ 
sures to remedy it,*® and, where the defect causing 
the injury was not known to the proprietor and 
could not have been discovered by him in the exer¬ 
cise of reasonable or ordinary care, he will not be 
liable.*^ Knowledge, either actual or constructive, 
is essential to impose liability.** In other words, 
if by the exercise of ordinary or reasonable care 
the proprietor could have discovered the defect re¬ 
sulting in the injuries complained of, he will be 
liable although he had no actual knowledge there¬ 
of.** In these circumstances constructive knowl- 


71. ’MIcb.—Jacobs v, Hasrenbeck- 
Wallaca Sbowa, 164 K.W. 548. 198 
Mich. 73. 

72. Wis.—Bide v. Skerbeck, 8 K.W. 
2d 282, 242 Wis. 474. 

73. Conn.—Seabridge v. Poll, 119 A- 
214, 98 Conn. 297. 

La.—Smitb v. Saen^rer Theatres Oor- 
l>oration. App., 186 So. 866. 

7A Mo.—Berberet v. Electric Park 
Amnsemabt Co.. 3 S.W.2d 1925. 819 
Mol 275. 61 ALJEl. 1269. 

62 CLT. p 165 note 11. 

75. Conn.—C^ark v. Pleroe & Norton 
Co.. 4# A.24 752. 131 Coxm. 499. 

72- S.€^-^Pe®Ty v. CarolixuL Tbeat^. 

185 am 184. 

TxofbooUom :^pom aaehmils 

A <^p*m*ator must mse rea- 

seiiial^e care to keep premises safe 
tor enstomers from injnir by ani¬ 
mals.—Milasevicb v. Pox Western 
Mont. Theatre Corp^ 165 P.2d 196, 
118 Mont 265. 

77. N.T.—Tapley v. Ross Theatre 

CkMrporation. 9 N.112d 812. 275 

N.T. 144—Tantillo v. Goldstein 
Brothers Amusement Oo., 162 N.E. 
82, 248 N.T. 286—Rich v. Madi¬ 
son Square Garden Corporation, 266 
N.T.S, 288, 149 Misc. 123, alRrmed 
279 N.T.S. 915, 241 App.Biv. 722. 

78. —Charden v, Alameda Park 
COn S6 P.2d 186. 1 CalAppw2d 18. 

—i^ieroe v. Gooding Amusement 
Co., App., 911 ISrJBk2d 5$^ 

62 <XJ. p 865 note 13. 

^reeiffe ksowied^n 

OWPiOP operator ot place of 

ammsiemei^ was not exonerated from 
tiab-llity for injuries to jwferon mere¬ 
ly because he had no precise knowl- 
edgo defective Oonditkm resPOb®!- 
hle th^efor.—Gkjodacr© v. Ropvers 
Bros., 4 K.TB.2d 591, 254 AppvBiv. 
764. 

79m N.Y .—Nabson t. Mopdall I^ealty 


Corporation, 15 N.T.S.2d 38, 257 
App. 659. 

80i Mass.—Keenan v. E. M. L»oew*s 
19 N.E,2d 37, 392 Mass. 309. 

Time to remedy hazard 

Bathing beach proprietor was not 
(liable for Injuries sustained by pa¬ 
tron for hire who in diving alleged- 
I ly struck rock, where it was not 
I shown that rock was on river bed for 
so long a time that proprietor could 
have taken appropriate action to rem¬ 
edy hazard, or to warn patron there¬ 
of.—Johnson v. Bauer, 198 K.E. 789, 
292 Mass. 534. 

81. Ohio.—Pierce v. Gooding Amuse¬ 
ment Co., App., 90 N'.E.2d 585. 

62 C.J. p 865 note 16. 

Xntoxioated i^emcm 

Pact that defendant had knowing¬ 
ly admitted an intoxicated i>erson in- 
i to its motion picture theater did not 
put defendant on 'hsotice** that an in¬ 
toxicated person might reasonably be 
expected to Vomit on the theater 
floor so as to entitle a patron to re¬ 
cover for injuries sustained by a 
fall caused by slipping on the vomi- 
tus.—^United Th^tr© Enterprises v. 
Carpenter, 23 S.]^2d 189, 68 Ga.App. 
438. 

83. DeL—Ooxptts JUxls cited in 
Thompson v. Cooles, 180 A. 522, 
626, 7 W.W.Harr, 83. 

La.—Corptu Jnzls Quoted In McGreg¬ 
or V. Saenger-Ehrlich Enterprises^ 
App., 195 So. 624, 628. 

Minn.—AckOTnsn v. Motor Sales & 
Service Co., 14 N.W.2d 345, 217 
Minn. 309, 

N.y.—Heddink v. Loew's Theatre & 
Realty Corporatio»n, 34 N'.T.S.2d 
734, 264 Abp.IHv. 773. 

N.B.-—Filler v. Stenvlck, 56 N.W.2d 
798. ‘ ^ 

Wis,—^Reiher v, Mandemadk, 291 2f. 

W. 758, 234 Wis. 568. 

62 CJr. p 865 xmte 17. ‘ , 
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Ziaok of knowledge 

Where it does not appear that a 
proprietor had actual knowledge of 
the dangerous condition or that such 
condition has existed long enough 
to charge the proprietor with knowl¬ 
edge, the patron will not be entitled 
to recover for any injury sustained. 

U.S—Daniels v. U. S. Casualty Co., 
D.C.La., 103 F.Supp. 742. 

Kan.—Klish v. Alaskan Amusement 
Co., 109 P.2d 75, 153 Kan. 93. 

Miss.—^Paramount Richards Theatres 

V. Johnson, 25 So.2d 129, 199 Miss. 
645. 

Tex.—^Redic v. East Texas Theatres, 
Clv.App., 158 S.W.2d 593, error re¬ 
fused. 

Notice to agent 

Operator could not be held liable 
for injuries sustained by patron In 
the absence of proof of notice to any 
of theater operator's agents or serv¬ 
ants of the existence of dangerous 
condition, prior to patron^s injury.— 
Fazio V. Stanley-Mark-Strand Corpo¬ 
ration. 35 N.T.S.2d 886, 264 App.Div. 
921. 

Bertpon o^rdinaary prudence 
There Is authority to the effect 
that, where a dangerous condition re¬ 
mains for such a length of time that 
a person of ordinary prudence would 
have discovered and removed it, the 
proprietor Is liable.—Redic v. East 
Texas Theatres, Tex-CivApp^, 158 S. 

W.2d 593, error re^t^sed. 

83. AJa.—Waters v. Anthony, 64 So. 

2d; 689, 256 ,Ala. 370. 

Cal.—^Pitzger^d v. Million Dollar 
Theatre^ 141 P.2d 935, 61 CklApp, 
^ , 
Conn.—dark v- Pierce N<^rton *Co., 

49 A.2d 752, fSl Comw 499. 

DeL*—Obarpus Jmds <Med M Thomp- 
fiton V. Cooles, 189 Ju 522, 626, 7 W. 
W«Ha^i 83. ^ ^ j t X,» ^ 

G€u—' tTnited Tbeatx^ BntdrpriseS v. 
Carpenter, 23 S.B.2d 189. JB&iGau 
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edge is sufficient to impose liability,84 and such 
notice may arise from the fact that the dangerous 
condition remained for a sufficiently long time that 
knowledge thereof may be imputed to the proprie- 
tor.85 A fortiori, where an injury occurs after the 
proprietor has learned of a dangerous condition and 
had time to remove the peril, the patron is entitled 
to recover for the injury sustained.86 

c. Invitees, Licensees, and Trespassers 

The status of invitee is accorded to persons who 
enter, as patrons, places of public amusement. 


According to the definition of an invitee as a 
person who goes on the premises of another in 
answer to the express or implied invitation of the 
owner or occupant on the business of the owner or 
occupant or for their mutual advantage, stated in 
Negligence § 43(1), the status of invitees is ac¬ 
corded to patrons entering places of amusement,87 
such as a theater,8S a circus,8^ a skating rink,^^^ a 
public toboggan slide,a bathing establishment,8^ 
a tavern, wherein are maintained certain amuse¬ 
ment devices,83 a bowling alley,84 a billiard or pool 

room,85 a merrj'-go-round,®^ a ball park,87 a fair,85 

a wrestling match, 8^ an amusement or pleasure 


App. 438—Goettee v. Carlyle, 22 S. 
E.2d 854, 68 Ga.App 288. 

Ky.—Corpus Juris cited in WaddeUs 
Adm’r v. Brashear, 78 S.W.2d 31, 
32, 257 Ky. 390, 98 A.L.R. 653- 
62 C.J. p 865 note 14. 

S4. Ala.—Birmingham Amusement 
Co. V. Norris, 112 So. 633, 216 Ala. 
138. 53 A.L.R. 840. 

62 C.J. p 865 note 15, 

85. Or.—^Kuehn v. Bennett, 238 P.2d 
787, 193 Or. 485. 

Wis—Reiher v. Mandernack, 291 N. 

W. 758, 234 Wis. 568. 

88. Cal.—^Newman v. Fox West 
Coast Theatres, 194 P.2d 706, 86 
Cal App.2d 428. 

N.J.—Clayton v. New Dreamland 
Roller Skating Rink, 82 A.2d 458, 
14 N.J.Super. 390. 

Anticipation of dangerous condition 

(1) Where the presence of a dan¬ 
gerous condition can reasonably be 
anticipated, direct proof of the pro¬ 
prietor's knowledge of the existence 
of the condition is not essential to 
the imposition of liability on him.— 
Oberheim v. Pennsylvania Sports & 
Enterprises, 56 A.2d 766, 358 Pa. 62. 

(2) Anticipation of dangers to pa¬ 
trons generally see infra § 42. 

87. Ariz.—^Fox Tucson Theatres Cor¬ 
poration V. Lindsay, 66 P.2d 183, 47 
Ariz. 388. 

Cal.—Megee v. Pasulls, 160 P.2d 281, 
65 Cal.2d 94. 

Conn.—Knapp v. Connecticut Theatri¬ 
cal Corporation, 190 A. 291, 122 
Conn. 413. 

Ga.—"United Theatre Enterprises v. 
Carpenter, 23 S.E2d 189, 68 Ga. 
App. 438. 

Me.—Easier v.* Downie Amusement 
Co., 133 A- 906, 125 Me. 334, 63 
A.I,i.R.. 847.( 1 

Mdv — ^Beveriy Beac^ dub v. Marron, 
192 A. 278, 172 Md. 4V1. 

Mass.—Jerojtpa v. McNally, 86 N.E.2d 
638, 324 Mass. 385—Keefian v. E. 
M. Loew's, 19 N^^2d 37, 3^2 Mass. 
309—Correlra Atlantic Amuse¬ 
ment Co., 18 N,;^2d 4kS5, 302 Mass, 
81—Johnson ,v. Wa^neir 3fps. Cir¬ 
cuit Corpons^Ut 17 


Mich.—Brackins v. Olympia, 25 N.W.! 
2d 197. 316 Mich. 275, 168 A.L R. 
890—^Lane v. B & J Theatres, 23 
N.W.2d 120, 314 Mich. €66. 

Mo.—Myers v. Golloday, App., 104 S 
W.2d 1007. 

N.H.—Ghilain v. Couture, 164 A. 213. 
86 N.H, 117. 

N.J.—Ross V. The Breakers, 49 A.2d 
14, 134 N.J.Law 489, 

N.Y.—Radin v. State, 80 N.Y.S.2d 
189, 192 Misc. 247. 

N.C.-—Hahn v. Perkins, 46 S.E.2d 854, 
228 N.C. 727. 

Ohio.—Englehardt v. Phillips, 23 N E. 
2d 829, 136 Ohio St. 73—Ivory v. 
Cincinnati Baseball Club Co,, 24 
N.E 2d 837, 62 Ohio App. 514. 

Or—^Kuehn v. Bennett, 238 P.2d 787, 
193 Or. 485. 

Vt.—^Dusckiewicz v. Carter, 62 AL.2d 
788, 115 Vt 122. 

45 C.J. p 816 note 85. 

Person using rowboat 

Where athletic association made 
arrangement with defendant park 
operator under which all rowboats 
were reserved for students and pay¬ 
ments for use of boats were made to 
association and not directly to de¬ 
fendant, student using rowboat was 
defendant's “invitee" and not “licen¬ 
see" for purpose of determining de¬ 
fendant's liability for student's 
death.—^Vignone v. Pierce & Norton 
Co., 33 A.2d 427, 130 Conn. 309. 

88, Ariz.—Fox Tucson Theatres Cor¬ 
poration v. Lindsay, 66 P.2d 183, 
47 Ariz. 388. 

Conn.—BZnapp v. Connecticut Theat¬ 
rical Cori>oration, 190 A- 291, 122 
Conn. 413. ^ 

Ga—^Umted Theatre Enterprises v. 
Carpenter, SvEL2d 189, 68 Ga. 
App, 438. 

Mass.'—K^eenan v. W. M. Loewis, 19 N. 
E2d 37, 302 Mass. 369—Correlra v. 
Atlantic Amusement Co„ 18 N.E1.2d 
435,. 302 Mass- Sl-j-Johnspn v,. War¬ 
ner ifcos. Circuit "Management CJor- 
poratlon, 17 N.B.2d 147, 301 Mass. 
•348. 

Mich.—Lane v. B & J Theatres, 23 
N.W:2d i20, 3l4 Mich. 666. 

Mo.?—Myers Yf Golloday, APP,, 104 
100.7, ^ 


N.H.—Ghilain v. Couture, 164 A. 213, 
86 N.H. 117. 

Or.—^Kuehn v. Bennett, 238 P.2d 787, 
193 Or. 485. 

45 C.J. p 816 note 86. 

89. Me.—Easier v. Downie Amuse¬ 
ment Co., 133 A. 905, 125 Me. 334, 
53 A.L.R. 847. 

Pa—Sellmer v. Ringling, 62 Pa.Su- 
per. 410. 

90. Mich.—Brackins v. Olympia, 25 

N.W-2d 197, 316 Mich. 275, 168 

A.L.R. 850. 

45 C.J. p 816 note 88. 

91. N.Y.—^Barrett v. Lake Ontario 
Beach Impr. Co., 174 N.Y. 310, 66 
N.E 968, 61 L.R.A. 829. 

92 . Md.—Beverly Beach Club v. 
Marron, 192 A. 278, 172 Md. 471. 

N.Y.—Radin v. State, 80 N.Y.S.2d 
189, 192 Misc. 247. 

N.C—Hahn v. Perkins, 46 S.E.2d 854, 
228 N.C. 727. 

Ohio.—^Bnglehardt v. Phillipps, 23 
N.B.2d 829, 136 Ohio St 73. 

45 C.J. p 816 note 90. 

Beduoed price 

In determining swimming pool 
owner's liability for injuries to in¬ 
vitee injured in pool, that pool priv¬ 
ileges were granted to him at a re¬ 
duced price did not limit invitation or 
lessen obligation to invitee.—^Ross v. 
The Breakers, 49 A-2d l4, 134 N.X 
Law 489- ‘ 

93. cal.—-Megee v. Fasulis, 150 P.2d 
281, 65 Cal.2d 94. 

94^ NJY.—Stelter v. Cordes, 130 N. 

Y.Sv 1588, 146 App.Div. 360. 

95. Ga—Moone v. Smith, 65 S E 
712, 6 GaApi^ 649. 

Wash.—^Driscoll v. Devenere,. 188 P. 

408, 110 Wash. 307. 

98. Mass.—Jeroma v. McNally, 86 
N.E.2d 638, 324 Masa 385. 

97. Ohio.—^Ivory v. Cincinnati Base¬ 
ball Club Co., 24 NE.2d 837, 62 
Oh^o App. 614. 

98. Md,—Agricultural, etc.. Assoc. ▼. 
Gray, 85 A. 291, 118 Md. 600. 

62 C.J. p 816 note 94, 

99. Vt.—^Dusckiewicz v. Carter, 52 A, 
2d 788, 116 Vt 122. 
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paric,^ a summer garden,* a pony track at a public 
resort,* or a public board walk at a seaside resort^ 

This status of invitee is not altered by the fact that 
no admission fee was paid by the patron,* but where 
a patron enters a part of the premises beyond the 
invitatiem to patrons he is no longer an invitee;* 
and an invitation to a patron to enter such part of 
the premises will not be inferred from the proprie¬ 
tor's acquiescence in such use by other patrons.'^ 
Where an invitee as to one part of the premises, 
receives permission to go on another part of the 
premises in furtherance of the object or purpose 
for which he was originally invited, it has been 
held that he becomes an invitee as to such second 
part of the premises.* A patron attending a place 
of amusement without a ticket but with permission 
of the proprietor has been designated a licensee and 
not a business visitor,* but where a patron enters 
a place of amusement without an invitation it has 
been held that he becomes a trespasser.l<> The own¬ 
er or proprietor of a place of public amusement 
owes no duty to a licensee^^ or trespasser,^* ex¬ 
cept to abstain from willful or wanton injury. 

§ 40. Implied Warranty of Safety 

An 0 wr»er or proprietor of a place of public amuee- 
mefit Imp^edly warrant* that the premises, appliances. 
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an<l amuaement device* are »afe for the purpose* for 
which they are designed. 

The owner or proprietor of a place of public 
amusement impliedly warrants that the premises, 
appliances, and amusement devices are safe for the 
purposes for which they are designed,^* the doctrine 
being subject to no other exception or qualification 
than that he does not contract against unknown de¬ 
fects not discoverable by ordinary or reasonable 
meansA* 

§ 41. Degree of Care Required 

a. In general 

b. Ordinary or reasonable care 

c. Protection from acts of third persons 

d. Care required of common carriers 

c. Operation or erection of amusement 

by one other than owner of prem¬ 
ises 

a. Ill Gmieral 

The owner or proprietor of a theater or other place 
of public amusement is not an insurer of the safety of 
his patrons, but he must be free from negligence In 
order to escape liability for Injury to his patrons. 

While the owner or proprietor of a place of pub¬ 
lic amusement is held to a stricter accountability for 
injuries to patrons than owners of private prem¬ 
ises generally,^® the rules applicable to and govern- 


1. tJt&b.—Wlnterowd v. Christensen, 
Ul F. 68 Utah 546. 

45 dJ. p 816 note S5. 

а, m.—Koack T. Wossllck. 182 Ill. 

42i. 

3- Ohio.—Coney Island Co. t. 
Mltsch, 15 Ohio a & CP. 658, 3 
Ohio N.F..N.S., 81. 

4 . N.T,—Junkermann v. Tilyou 
Realty Co., 108 N.E. ISO, 213 N.T. 
404, I..R.A.iS15P 700, 

б. KT.J.—Demarest v. Palisades 
Realty & Amusement Co., 127 A. 
686, 101 K.J.I.aw 66, 88 A.Lr.R. 362. 

62 C-X p 875 note SI. 

6, N.X—Silherman v. Stanley Co. of 
America, 46 A.2d 70, 184 N.J.L»aw 
108. 

7, K.X—Silberman v. Stanley OOk of 
America, supra. 

8, Utah.—^Hayward v. Downing:, 188 
P.2d 442. 112 Utah 608. 

drolls 

Circus, eaccept as they bar the pub¬ 
lic from particular parts of the 
grounds or prohibit entrance thereon 
outside of stated hours* was held to 
intend to teslude wltMu their gener¬ 
al invitation to the public access and 
view of all parts of the circus 
grounds between shows, as well as 
during the i^gular performance.— 


Elasler v. Downie Amusement Co., 
133 A. 906, 125 Me. 334, S3 A.U.R. 
847. 

9. Cal.—N'ewman v. POx West Coast 
Theatres, 194 P.2d 706, 86 CaLApp. 
2d 428. 

la Mich,—^Ramonas v. Grand Rap¬ 
ids Ry. Co., 160 ISr.W. 382, 194 
Mich. 69. 

11. U.S.—^Howland v. Tri-State The¬ 
atres Corporation, C.C.A.Neb., 139 
F.2d 560. 

Persona held licensees 

Where occupants merely furnished 
space for the sale of war bonds, 
occupants had no such interest in 
sales as to convert sales people from 
licensees to invitees notwithstanding 
claim that sales were necessary to 
secure good will of the public-—Jones 

V. 2?t Horth Wacfcer Drive Rldg. 
Oerp.. 75 MMm 4m, 332 UhApp. 382. 

12. S.C.—^Aughtrey v, Wiless^ 91 S.E. 
308, 106 S.C. 416. . 

62 C.J, p 875 note 33. 

13. 1^.0.—Cenrptui Juris <iaoted hi 
Hiatt V. Ritter, 25 S.E.2d 766, 767, 
223 H.a 262. 

Ohio.—Stephens v. Ahron Palace The¬ 
atre Corporation, 5 K.E.2d 499, 63 
Ohio App. 434. 

W. Va—^Denton v. Third Avenue The¬ 
atre Ca, 29 S-E.2d 353, 124 W.Va. 
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664—Hunker v. Warner Bros. The¬ 
atres, 177 BE. 629, 115 W.Va, 641. 

62 C.J. p 865 note 18. 

Jjohby 

Where display sign with protru¬ 
sion near base was allegedly located 
near rubber mat in outer lobby of 
theater and protmsion was not so ob¬ 
vious as to challenge attention of a 
patron entering theater, patron was 
justified in assuming that she might 
safely walk on the mat, and it was 
not incumbent on her to watch her 
footing every step of the way.—Grif¬ 
fin V. Cascade Theatre® Corporation, 
117 P,2d 651, 10 Wash.2d 674. 

14. ]Sr.C.— Corpus Juils (quoted la 
Hiatt V. Ritter, 25 S.E.2d 756, 757, 
223 ISr.C. 262. 

Ohio.—Stephens v. Akron Palace 
I Theatre Corporation, 6 N.E.2d 499, 

; 53 Ohio App. 434. 

[W.Va.—^Denton v. Third Avenue The- 
I atre Co., 29 S.K2d 353, 124 W.Va. 

654—^Hunker v. Warner Bros. The- 
l atres, 177 629, 116 W.Va. 641. 

62 C.J. p 866 note 19. 

15* —cabar^on v. Alameda Park 

Co., 36 P.2d 136, 1 Cai.App.2d 18. 
lewa,—Juris cited ia Wood v. 

I Tfi-State® Theater Oorp., 23 H:W. 
2d 843, 344, 237 Iowa 799—Da Sell 
V. Trt-States Theatre Corporation, 
11 3Sr.W.2d 36, 233 loyra 929—Dah- 
na V. day Cbunty Eatr Ass’ll, 6 N. 
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ing the relationship of the possessor of land and his 
business invitee have been held generally to govern 
the correlative rights, duties, obligations and lia¬ 
bilities of the owner of a place of amusement and 
his patron.^® Similarly, there is authority to the 
effect that the degree of care owed by an owner to 
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patrons is similar to that imposed on a storekeeper 
with respect to his customers and invitees.^^ The 
courts have uniformly held that the owner or pro¬ 
prietor of a place of public amusement is not an 
insurer of the safety of his patrons,^^ and does not 
contract that there were no unknown defects not 


W.2d 843, 232 Iowa. 984—Coakley 
V. Dairy Cart tie Congress, 293 K.W. 
457, 228 Iowa 1130. 

Kan.—^Kllsh v. Alaskan Amusement 
Co., 109 P.2d 75, 153 Kan. 93. 
Minn.—Danielson v. Reeves, 1 N.W.2d 
597, 211 Minn. 491. 

Kel?.—^Fimple v. Archer Ballroom Co., 

35 N.W.2d 680, 150 Neb. 681— 

Klause v. Nebraska State Board of 
Agriculture, 35 N.'W.2d 104, 150 

Neb. 466—Miratsky v. Beseda, 297 
N.W. 94, 139 Neb. 229—^Emery v. 
Midwest Amusement & Realty Co., 
248 N.W- 804, 125 Neb. 54—^Welsh 
V. Jefferson County Agr. Soc., 236 
N.W. 331, 121 Neb. 166. 

Okl.—^Tulsa Exposition & Pair Corp. 

V. Joyner, 257 P.2d 1077—Criterion 
Theatre Corp. v. Starns, 154 P.2d 
92, 194 Okl. 624, 

16. Mo.—^Hudson v. Kansas City 
Baseball Club, 164 S.W.2d 318, 349 
Mo. 1215, 142 A.L.R. 858. 

17. La.—Boucher v. Paramount- 
Richards Theatres, App., 30 So.2d 
211 . 

18. XJ.S.—Wright v. Paramount- 
Richards Theatres, C.A,La., 198 P, 
2d 303—Sykes v. Bensinger Recre¬ 
ation Corporation, C C.A.Wis., 117 
P,2d 964—^Interstate Circuit v. Le 
Normand. C.C,A.Tex., 100 F.2d 160, 

Ala—^Waters v. Anthony, 64 So.2d 
589, 256 Ala 370. 

Cal.—^uinn v. Recreation Park 
Ass'n, 46 P.2d 144, 3 €al.2d 725— 
Brown v. San Francisco Ball Club, 
222 P.2d 19, 99 Cal.App.2d 484— 
Fitzgerald v. Million Dollar Thea¬ 
tre, 141 P.2d 936, 61 Cal.App.2d 
17—Thomas v. Studio Amusements, 
123 P.2d 552, 60 CaI.App.2d 638— 
Worcester v. Theatrical Enterpris¬ 
es Corporation, 82 P.2d 68, 28 Cal. 
App.2d 116—^Ratcliff v. San Diego 
Baseball Club of Pacific Coast 
League, 81 P.2d 625, 27 Cal.App.2d 
733—Chardbn v. Alameda Park Co., 

36 P.2d 136, 1 Cal.App.2d 18. 

Colo.—^Pox Greater Theatres v. La- 

briola, 134 P.2d 214, 110 Colo. 329. 
Conn.r—Miller v. Poll's New England 
Theatres, 7 A.2d 346. 125 Conn. 
610. 

Del.— Carpus juris cited in Thomp¬ 
son V, Codes, 130 A- 522, 626, 7 W. 

W. Haitr. 83. 

Fla.—^Payne v. City of Cleaxwater, 19 
So.2d 406, 155 Fla. 9— Corpus Juris 
died in Central Tlieatres v. Wil¬ 
kinson, i8 So.2d 765, 766, 164 :31a. 
689. ^ , I . , 

Ill.—^Mayberry v. Cage, 64 N.B.2d 619, 
322 • DLApp.^ .655—Shayne v. Coli¬ 


seum Bldg. Corporation, 370 Ill. 
App. 547. 

Iowa,—Corpus Juris died in Wood v. 
Tri-States Theater Corp., 23 N.W. 
2d 843, 844, 237 Iowa 799—La Sell 

V. Tri-States Theatre Corporation, 

11 N.W.2d 36, 233 Iowa 929— 

IDahna v. Clay County Pair Ass'n, 
6 N.W.2d 843, 232 Iowa 984—Coak¬ 
ley V. Dairy Cattle Congrress, 293 
N.W. 457, 228 Iowa 1130. 

Kan.—^Vukas v. Quivira, Inc., 201 P. 
2d 685, 166 Kan. 439—^Buck v. Mil¬ 
ler Amusement Co., 200 P.2d 286, 
166 KAn. 205—Hickey v. Pox-Ozark 
Theatres Corporation, 131 P.2d 671, 
166 Kan. 137—^Klish v, Alaskan 
Amusement Co.. 109 P.2d 75, 3 53 
ICan. 93. 

Ky.—Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 

361—^Louisville Baseball Club v. 
Butler, 160 S.W.2d 141, 289 Ky. 
785—Sidebottom v. Aubrey, 101 S. 

W. 2d 212, 267 Ky. 45—^Babb v. 
Crescent Amusement Co., 99 S.W. 
2d 199, 266 Ky. 382. 

La,—^Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 
I-a. 813—Ramsey v. Kallio, App., 
62 So.2d 146—^Black v. American 
Mut. Liability Ins. Co., App., 37 
So.2d 63—Boucher v. Paramount- 
Richards Theatres, App., 30 So.2d 
211—Pittman v. Gulotta, App., '25 
So.2d 343—Master v. Alsina, App., 
15 So.2d 660—Chew v. Paramount- 
Richards Theatres, App., 14 So.2d 
583—^De Hart v. Travelers Ins. Co., 
App., 10 So.2d 597—Welcek v. Saen- 
ger Theatres Corporation, App., 6 
So.2d 677—Mahfouz v. Southern 
Amusement Co., App., 3 So.2d 458 
— ^West V. Seigle Theatre, App., 200 
So. 339—^McGregor v. Saenger-Ehr- 
lich Enterprises, App., 196 So. 624 
—Waguespack v. Playland Corpo¬ 
ration, App., 196 So. 368—^Brady v. 
Avenue Theatre Corporation, App., 
194 So. 721—Cavaretta v. Universal 
Film Exchanges, App., 182 So. 135 
—Wilson V. Iberville Amusement 
Co., App., 181 So. 817—Jackson v. 
Saenger-Ehrlich Enterprises, App., 
175 So. 688—Cavicchi v. Gaiety 
Amusement Co.,rs4Wvl73 So. 468*— 
Walker v. Rose Hill Amu-sement 
Co., App., 167 So. 144—Sistrunk v. 
Audubon Park Natatorium, App., 
164 So. 667—McKelvy V. Ch^i^tol 
Amusement Co., App., 159 So. 143. 
Md-—Gwynn Oak Park v. Becker, 10 
^2d 625, 177 Md. 528—^Lawson v. 
Clawson, 9 A;2d 755, 177 Md. 333 
—^Beverly Beachi Club v. Marron, 
192 A. 278, 172 Md. 47L 
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Mass.—Briggs ▼. New Bedford 
Amusement Co., 51 N.E.2d 779, 315 
Hass. 84—^Keenan v. E. M, Loew's, 
19 N.E.2d 37, 302 Mass. 309—Bren¬ 
nan V. Ocean View Amusement Co., 
194 N.B, 911, 289 Mass. 587. 

Mich.—^Brackins v. Olympia, Inc., 25 
N.W.2d 197, 316 Mich. 275, 168 

A-L.R. 890—^Lane v. B & J Thea¬ 
tres, 23 N.W.2d 120, 314 Mich. 666 
—^Hunt v. Outland, 8 N.W.2d 135, 
304 Mich. 465. 

Minn.—Modoc v. City of Bveleth, 29 
N.W.2d 453, 224 Minn. 556—Acker¬ 
man V. Motor Sales & Service Co., 
14 N.W.2d 345, 217 Minn. 309— 
Danielson v. Reeves, 1 N.W.2d 597, 
211 Minn. 491—Johnson v. Amphi¬ 
theatre Corporation, 288 N.W. 386, 
206 Minn. 282. 

Mo.—^Hudson v. Kansas City Baseball 
Club, 164 S.W.2d 318, 349 Mo. 1215, 
142 A-L.R. 858—Longer v. Modem 
Recreations, App., 203 S.W. 2d 100— 
Davidson v. Missouri Orpheum Cor¬ 
poration, 161 S.W.2d 707, 236 Mo- 
App. 1025—^Myers v. Golloday, 
App., 104 S.W.2d 1007—Olds v. St. 
Louis Nat. Baseball Club, 104 S. 
W.2d 746, 232 Mo.App. 897—Grimes 
V. American League Baseball Co„ 
App., 78 S.W.2d 620—Myers v. 
Kansas City Junior Orpheum Co„ 
73 S.W.2d 313, '228 Mo.App. 840. 

Mont.—'Milasevich v. Fox Western 
Mont- Theatre Corp., 166 P.2d 195, 
118 Mont. 265. 

Neb.—^Fimple v. Archer Ballroom Co*., 
35 N.W.2d 680, 150 Neh. 681— 

Klause v. Nebraska Sta4:e Board of 
Agriculture. 35 N.W.2d 104, ISO 
Neb. 466—McCullough v. Omaha 
Coliseum Corporation. 12 N.W.2d 
639, 144 Neb. 92—^Tite v. Omaha 
Coliseum Corporation, 12 N.W.2d 
90, 144 Neb. 22, 149 A.L.R. 1164— 
Miratsky v. Beseda, 297 N.W. 94, 
139 Neb. 229—^Emery v. Midwest 
Amusement & Realty Co., 248 N.W. 
804, 126 Neb. 54—^Lyman v. Hall, 
219 N.W. 902, 117 Neb. 140. 

N.J.—Schellack v. Biers, 160 A. 404, 
109 N.JXraw 61—Gaffney v. Amer¬ 
ica on Wheels, 85 A.2d 1, 16 N.J. 
Super. 484—Clayton v. New Dream¬ 
land Roller Skating Rink, 82 A.2d 
468, 14 N.J.Super, 390. 

N.T.—Conroy v. Saratoga Springs 
Authority, 19 N.Y.S.2d 638, 259 

App.Div. 365—Nabson v. Mordall 
Realty Corporation, 15 N.T.S.2d 
38, 257 AppJ^iv. 659—Ingersoll v. 
Onondaga Hockey Club, 281 N,T,S. 
605, 245 App.Div. 137—Schmidt v. 
State, 100 N.T.S.2d 604, 198 Misc. 
802—^Radin v. State, 80 N.T.S.2d 
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discoverable by the use of ordinary means.** It 
has been held that he is not absolutely bound to 
keep the premises in a safe condition,*® but he 
must be free from negligence in order to escape 
liability for injuries occurring therein.**- 

b. Ordinary or Beasonable Care 
The owner or proprietor of a theater or other place 
<yf puhito emiiwement ie required to exercise ordinary or 
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reatonabte care to keep hit premliea or appliancet In 
a feaeonabfy safe condition. 

The owner or proprietor of a theater or other 
place of public amusement is required to exercise 
ordinary or reasonable care in putting and keeping 
the premises, appliances, and amusement devices 
located therein in a reasonably safe condition for 
the use intended ;22 he has the duty of seeing that 


192 Ml»c. 247—BlackhaU r. Al- 
b«my & Amun^^ment Co. 

UB H.T.a «95. 157 Mi»c. 801— 
Bicik ▼. Madison Squara Oardrn 
Corporation. 266 N.Y.S. 288, 149 

Miac. 123. affirmed 270 N.T.3. $15. 
241 App.Dlv. 722—Greenfield v. Jo¬ 
seph P. Day. Inc.. 33 X.Y.S 2d 91 
—Zeita r. Cooperatown Baseball 
Centennial. 29 N.T.S.2d 56. 

NjC.—R« vi» V. Orr. 66 S.E.2d 652, 
234 N.C. 158—Patterson y. City of 
Dexinirton, 50 S.112d 900. 229 N.C 
627—Hahn t. Perkins, 46 S.B 2d 
654, 22S K.C. 727—Drumwrlght v. 
North Carolina Theatres, 46 S.E.2d 
279, 228 N.C. 225—Hiatt v, Ritter, 
25 S.i:.2d 756. 223 N.C 262—^Ander- 
»on V. ReldsviUe Amuaement Co., 
195 S-EL 286, 212 N.C. 186. 

01 iio —Ivory v- Cincinnati Baseball 
Club Co., 24 N-lI.2d 827, 62 Ohio] 
App. 514. 

C^.—Knehn ▼. IBennett, 228 P.2d 787, 
199 Or. 486—Jofenoon ▼. Matbews- 
Horan Amusamont Co., 162 P. 2 d 
762, 164 Or. 626—v- Menick. 11 
P.M 669, 147 Or. 24A 

pia.—Bacit t, Staatay Co, of America, 
66 A.ld 266, 265 Pa. 668 —BImlotek 
y. Anast, 29 A.2d 922, 356 Pa. 598— 
Iffingstrom t. Htmtley, 26 A 2d 461, 
946 Pa. 16—^Haiiih v. Harris Bros. 
jygap^HEOefnt Oo., 172 A 145, 315 Pa. 
96—Bims V. Strand Theatre, 29 A 
‘ M * 68 . 156 Pa-Snper. 627—Copelan 
T. Stanley Co. of AmericA 17 A2d 
659, 142 Pa.S«per, 663—^KAllish v. 
American Base Ball Club of Pfaila- 
delpblA PaSirper. 

662—^Hardman v. Stanley Co. of 
America, 189 A 886 , 125 FaSuper. 
41—B^elja v. James H Strates 
Sbows, Inc., Coro.Fl, 66 Dauph.Co. 
317^K:elIy Randal. Ck>m.Pl., 67 
Montsr.Co. 86 —Owens v. Keswick 
Amusement €5o., Com.Pl., 68 Montg. 
Co. 229. 

Kane v. Burrlllville Racing 
AjW 9 ^ 54 A*^ 4#1, 79 R-I- 2*64—^ 
V. RtirrillvHle IRaoing Ass*n, 
59 Aid 759. 73 R.I. 84—^Bphremian 
y. Sholes, 62 A2d 425, 72 R.L 295 
—SDesforge v. Amevican-Britlsh 
Bldg. Ass’n, 32 A*d 69 
969. 

aCL—Perry v. CaroHna Theater, f85 
BM 184, 186 aC. 136— Corpus Paris 
ia Pope v. Carolina Theater, 
178 S.E. 365, 206. 172 S-C. 161. 

Tean.!—Groen a Crescent Amusement 
COw, 223 S.W.2d 201, 32 TennApp. 


554—Doew’a Nashville & Knoxville 
Corporation v. Durrett, 79 S.W,2d 
598. 18 Tenn.App. 489. 

Tex—Vance v. Obadai, ClvApp., 266 
S.W.2d 139—^l\Tlliams v. Houston 
Baseball Asa’n, Civ.App., 154 S.W. 
2d 874—Keys v. Alamo City Base¬ 
ball Co., Clv.App., 150 S.W.2d 368. 
Utah.—Hamilton v. Salt l^ake City 
Corp., 237 P.2d 841. 

Va—Whitfield v. Cox. 62 S.E.2d 72, 
189 Va 219. 

■Wash.—Olsen v. John Hamrick's Ta¬ 
coma Theatres, 116 P.2d 718, 9 
Wash,2d 380, 

W.Va—Denton v. Third Avenue The¬ 
atre Co., 29 S.E.2d 353, 126 W.Va 
$ 07 —Hunker v. Warner Bros. The¬ 
atres, 177 S.B. 629, 115 W.Va 641. 
Wls.—Emerson v. Bivervlew Rink 
and Ballroom, 290 N.W, 129, 233 
Wia 695. 

62 CJ. p 866 note 24, p 874 note 21 . 

FodtiTe obUgatiozL 
Charge to Jury that •'owner of a 
I place of enjoyment is charged with 
affirmative, positive obligation to 
know that the premises are safe for 
the public to use** was erroneous as 
declaring defendant an "insurer** of 
his patrons' safety.—^Frlel v. Wild- 
w€K>d Ocean Pier Corporation, 29 A 
2d 564, 129 N.J.Law 376. 

19. Mich.—Scott V. University of 
Michigan Athletic Ass'n, 116 N.W. 
624, 152 Mich. 684, 125 Am.S.R. 423. 
17 D.R.A,N.S„ 234, 

S.C.—Oorptts Otaris quoted in. Pope v. 
Carolina Theater, 173 SJ©. 305, 306, 
172 aC. 161. 

90. Cai. — Moflfet V. Motor Co., 

26 P.2d 661, 135 CalApp. 7. 

Conn.—Miller v. Poll's New England 
Theatres, TAM 845, 125 Conn. 610. 
Xj^l. —^I>e HDeort v. Traveler^ Ins. Co., 
App., 1© So.2a 597. 
premises absolutely safe 

Operator ie not required to make 
his place of business absolutely Safe 
so that pei*sous cannot slip thereon. 
—^Denger v. Modem Recreations, Mo. 
App^ 2®3 SlW^.2d 190. 

3PU lA^^-Cassanova ▼. Pararnount- 
( , Richards Theatres App., 11 
! 238, anisluiled on other grounds 16 

; Bo,2d 444, 264 La. 813—Jackson y. 
Saenger-^EhrSch IBJnterprises, App., 
175 6 S 8 —Cavicchi v. Gaiety 

Amuseni^t, Cd, App., 1^3 Bp. 458 
—McKel^ y. CsP^tol Athusement 
Co.^ App., J59 So. 143, 


22 . TJ.S.—Wright r. Parammmt- 
Richards Theatre.^, C 198 F. 

2d 303—Interstate Circuit v. Le 
Normand, C.C.ATex., 100 F.2d 160. 
Ala.—^W'aters v. Anthony, 40 So. 2d 
316, 252 Ala. 244. 

Cal.—Edwards v. Hollywood Canteen, 
167 P.2d 729, 27 Cal.2d 802—Quinn 
V. Recreation Park Ass'n. 46 P 2d 
144, 3 Cal.2d 725—Brown v. San 
Francisco Ball Club, 222 P.2d 19, 
99 Cal.App.2d 484—Johnson v. 
Beinini Hot Springs, 133 P,2d 650, 
56 Cal.App 2d 892—Martin v. Fox 
West Coast Theatres Corporation, 
108 P.2d 29, 41 Cal.App.2d 925— 
Wlersma v. City of Long Beach, 
106 P.2d 45, 41 Cal.App.2d 8 —Rat¬ 
cliff V. San Diego Baseball Club of 
Pacific Coast Lteague, 81 P.2d 625, 
27 Cal.App.2d 733—Potts v. Crafts, 
42 P.2d 87, 5 Cal.App.2d 83—Char- 
don V. Alameda Park Co., 36 P.2d 
136, 1 Cal.App.2d 18. 

Conn.—Miller v. Poll's New England 
Theatres, 7 A2d 845, 125 Conn. 610. 
pla.—^Wells V. Palm Beach Kennel 
Club, 35 So.2d 720, 160 Fla. 502— 
Payne v. City of Clearwater, 19 So. 
2d 406, 155 Fla. 9. 

Ga.—United Theatre Enterprises v. 
Carpenter, 23 S.B.2d 189, 68 Ga. 
43 g—Tybee Amusement Co. v. 
Odum, 179 S.B. 415, 51 Ga.App. 1 
-—^Perkins v. Public TTieatres Cor¬ 
poration. 171 S.B. 147, 47 Ga.App, 
641. 

HI.—Mayherry v. Cage, 54 N.B.2d 619, 
822 III. App. 655^—^Wickstrom v. 
Ringling Bius., Bamum & Bailey 
Combihed Shows, 40 N.E.2d 585, 313 
Ill App. 64©—Shayne v. Coliseum 
Bldg. Corporation, 270 UI.App. 647. 
Ind.—Olsen v. Edgerly, 18 N.HL2d 937, 
106 Ind.App. 228. 

Iowa.—CJorptm JTurig cited iu Wood 

V. Tri-States Theater Carp., 23 N. 

W. 2d 843, 844, 237 Iowa 799—^Lang- 
heim V, Denison Fire Dept. Swlm- 

I ming Pool Ass*n, 21 N.W.2d 295, 
i 23? luwa 386^—La Sell T. TH-®tates 
Theatre CcMrporation, 11 N.W.2d 86 , 
233 Iowa 929—Dahna v. CSay Coun- 
; ty Pair Ass*n, 6 S^.W.'M g43, 232 
Iowa 984—Coakley V.’ Dairy CMttle 
I Congressa, 293 N.W- Jowa 

, 1130. ^ ' ‘ ' ‘ ‘ ^ 

Khn.—Vrd&cas V. Quivira, Inkx, P. 
2d 685, 166 Kan. 439—Bu^ Mil¬ 

ler Amusement Go., 200. P.^ 286, 
166 Kan. 205—^Hickey-v. Fox-O^ark 
Theatres Corporation, 131 P..2d 671, 
156 Kan. IS?—Klish v. AJftskan 
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Amusement Co., 109 P.2d 75, 153 
Kan. 93. 

jjTy —Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361 
—Ix)uisvine Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky. 785— 
Sidebottom v. Aubrey, 101 iS.W.2d 
212, 267 Ky. 45—Babb v. Crescent 
Amusement Co., 99 S.W.2d 199, 266 
Ky. 382—^Waddel’s Adm’r v. Brash- 
ear, 78 S.W.2d SI, 267 Ky. 390, 98 
A.L..R. 663. 

l,a.—Cassanova v. Paramount-Rlch- 
axds Theatres, 16 So 2d 444, 204 La. 
813—Boucher v. Paramount-Rich- 
ards Theatres, App., 30 So.2d 211— 
I>e Hart v. Travelers Ins. Co, App., 
10 So.2d 597—Welcek v. Sa^nger 
Theatres Corporation, App., 5 So 
2d 677—^Mahfouz v. Southern 
Amusement Co., App., 3 So 2d 458 
— ^West V. Seigle Theatre, App., 200 
tSo. 339—^Waguespack v. Play land 
Corporation, App., 195 So. 368— 
Wilson V. Iberville Amusement Co., 
App., 181 So. 817—Walker v. Rose 
Hill Amusement Co., App., 167 So. 
144. 

Md.—Lawson v. Clawson, 9 A.2d 765, 
177 Md. 333. 

Mass.—^Bell v. Dorchester Theatre 
Co., 60 N.E.2d 814, 314 Mass. 536— 
Keenan v. E. M. Loew’s, 19 N E,2d 
37, 302 Mass. 309—Johnson v. War¬ 
ner Bros,, Circuit Management Cor¬ 
poration, 17 N.E.2d 147, 301 Mass. 
348—^Rynn v. Fox New England 
Theatres Inc,, 12 N.E.2d 728, 299 
Mass. 258. 

Mich.—^Lane v. B & J Theatres, 23 N. 
W.2d 120, 314 Mich. 666. 

Minn.—^Modec v. City of Eveleth, 29 
N.W.2d 463, 224 Minn. 656—Acker¬ 
man V. Motor Sales «Sc Service Co., 
14 N.W.2d 345, 217 Minn, 309— 
Danielson v. Reeves, 1 N.W.2d 697, 
211 Minn. 491. 

Mo.— Corpus Juris cited iu Brown v. 
Reorganization Inv. Co., 166 S.W. 
2d 476, 483, 350 Mo. 407—Hudson v. 
Kansas City Baseball Club, 164 S. 
W.2d 318, 349 Mo. 1216, 142 A.L.R. 
858—McCollum v. Winnwood 
Amusement Co., 59 S,W.2d 693, 332 ! 
Mo. 779—^Miles v. Ozark Bowl, Inc., 
App., 260 S.W.2d 849—^Longer v. 
Modem Recreations, Inc., App., 203 
S.W.2d 100—^Davidson v. Missouri 
Orpheum Corporation, 161 S.W.2d 
707, 236 Mo.App. 1025—Grimes v. 
American Leagrue Baseball Co., 
App., 78 S.W,2d 620—v. 
Kansas City Junior Orpheum Co., 
73 S.'VV'.2d 31?, 228 Mo.App. 840. 

Mont—Sllla.sev3ch v. Fox tV’e^terU 
Montana Theatre CorpOxation, 165 
P.2d 195, 118 Mont 265. 

Neb,—E^mple v. Archer Ballroom Co., 
36 N.W.2d 680, 160 Neb. 681— 

BZlause v. Nebraska State Board of 
Agriculturev 36. N.W,2d 104, 150 
Neb., A6i6—M<xCulLough v, Omaha 
Coliseum Corporation, 12 N.W.2d 
ef9, Pi4 Neb. 92--T¥te'v. dmaJkk 
Oollseirdi Corporf^ieii^ 12 N.W.2d 
20 . 22 . 

86 a J.S.—46 


TBEATERS & SHOWS § 41 


Mlratsky t, Beseda, 297 N.W. 94, 
139 Neb. 229—Emery v. Midwest 
Amusement & Realty Co, 248 N. 
W. 804, 125 Neb. 54-~Lyman v. 
Hall. 219 N.W. 902, 117 Neb. 140. 
N H.—Jackson v. Public Service Co. 
of New Hampshire, 163 A- 604, 86 
N.H. 81. 

N.J.—Priel v. Wildwood Ocean Pier 
Corporation, 29 A.2d 554, 129 N J. 
Law 376—Gchellack v. Biers, 166 
A. 404, 109 N.J.Le.w 61—Gaffney v 
America on Wheels, 85 A-2d 1, 16 
N.J.Super. 484—^King v. Patrylow, 
83 A,2<^ 639, 15 N.J.Supcir. 429— 
Clayton v. New Dreamland Roller 
SkaUng Rink, 82 A,2d 468, 14 N.J. 
Super. 390—^Faik v. Stanley Fabian 
Corporation of Delaware, 175 A 
268, 12 N.J.Misc. 831, reversed on 
other grounds 178 A 740, 115 N.J. 
Law 141. 

N.T.—Conroy v- Saratoga Springs 
Authority, 19 N.T.S.2d 538, 269 App. 
Div. 366—^Nabson v. Mordall Real¬ 
ty Corporation, 15 N.Y.S,2d 38, 257 
App.Div. 659—^Ingersoll v. Onon¬ 
daga Hockey Club, 281 N.T S. 505, 
245 App.Div. 137—^Blackball r. Cap¬ 
itol Dist Baseball Ass'n, 278 N.T. 
S. 649, 154 Misa 640, affirmed 

Blackball v. Albany Baseball & 
Amusement Co., 285 N.T.S. 696, 167 
Misc. 801—Schmidt v. State, 100 N. 
YS.2d 504, 198 Misc. 802—Green¬ 
field V. Joseph P. Day, Inc., 33 N. 
Y.S.2d 91—^Zeitz v. Cooper stown 
Baseball Centennial, Inc., 29 N.Y.S. 
2d 66—^Hart v. Hercules Theatre, 
13 N.Y.S.2d 1018, reversed on oth¬ 
er grounds 17 N.Y.S.2d 441, 258 
App.Div. 537, motion denied 19 N. 
Y.S.2d 771, 259 App.Div. 817. 

N.C.—^Revis v. Orr, 66 S.B.2d 652, 234 
N.C. 158—Drumwright v. North 
Carolina Theatres, 46 S.EI2d 379, 
228 N.C. 325—^Hiatt v. Ritter, 25 S. 
E.2d 756, 223 N.C. 262. 

N.D.—Filler v. Stenvlck, 56 N.W.2d 
798. 

Ohio.—^Ivory v. Cincinnati Baseball 
I Club Co., 24 N.E.2d 837, 62 Ohio 
App. 514—Stephens v. Akron Pal- 
; ace Theatre Corporation, 5 N.B 2d 
499, 53 Ohio App. 434. 

(^.—Criterion Theatre Oorp. v. 

Stams, 164 P.2d 92, 194 Okl. 624 
Or.—Kuehn v. Bennett, 238 P.2d 787, 

; 193 Or. 486^—Johnson v. Mathews- 

Moran Amusement Co., 102 P.2<i 
703, 164 Or. 636—Hill v. Merrick, 
31 P.2d 663, 147 Or. 244. ^ 

Pa..—^Beck v. Staiiley CO. of America, 
i 50 A 2d 306, 3^5 Pa. 000^-Kmiole^ 
r. Anast, 39 A^ 923, 350 Pa, 593 
i —Eng&trom v. Huntley, 26 

461, 345 Pa. 10—^Haugh v. Hairis 
Bros .1 Amusement Co', 1T2 A *145; 
316 Pa. 90—Sims v; Strand Theatre, 
: 29 A.3d 2b8, 150 PaSUpen ^627^ 
■ ^Oopelan v. Stanley Cov of Amerfca, 
17 A2d 659, 142 PtuSuper. 603— 
‘ ^ vt' A^Bh^ioan ©a^e Ban 

Club ©f ^PhSa<ieiIphia,M© A2a 831, 
. 138' pa.ST#erl 602—^lardman v. 
^ Stanley Qo. bf Am^ioa, 189 A 886, 

m 


126 Pa.Super. 41—Bekella v. James 
BL Strates Shows, Inc., Com.Pl.. 66 
I^uph.Co. 317—Owens v. Keswick 
Amusement Co,. Com.Pl., 58 Montg. 
Cb. 239. 

R. I —Kane v. Burrillville Racing 
Ass’n, 64 A2d 401, 73 R.I. 264— 
Phelps V. Burrillville Racing Ass'n, 
53 A2d 753. 73 R.L 84—^Desforge v. 
American-British Home Bldg. 
Ass'n. 33 A2d 203, 69 R,I. 366. 

S. C.—^Perry v. Carolina Theater, 185 
S.K 184. 180 S.C. 130. 

S.D.—Bergstresser v. Minnesota 

Amusement Co., 5 N,W.2d 49, 68 S. 
D. 579, 143 A L.R. 53. 

Tenn.—Green v. Crescent Amusement 
Co„ 223 S.W.2d 201. 32 Tenn.App. 
654—Kingsul Theatres v. Quillen, 
19$ S.W.2d 316, 29 TenmApp. 248— 
Loew's Nashville & Knoxville Cor¬ 
poration V. Durrett, 79 S.W.2d*698, 
18 Tenn.App. 489. 

Tex.—Scroggins v. City of Harlingen, 
112 e.W.2d 1035, 131 Tex. 237. re¬ 
heard 114 S.W,2d 853, 131 Tex, 237 
—^Marek v. Southern Enteriwrises of 
Texas, 99 S.W.2d 694. 128 Tex. 877, 
mandate conformed to Southern 
Enterprises v. Marek. Civ.App., 101 
S-W.2d 591—^Williams v. Houston 
i Baseball Ass’n, CivApp., 154 S.W. 

2d 874—^Keys v. Alamo City Base- 
j ball Co., Civ.App., 150 S.W.2d 368 
—Paschall-Texas Theatres v. Way- 
mire, Civ.App., 81 S.W.2d 767, error 
refused. 

Utah.—^Hamilton v. Salt Lake City 
Corp., 237 P.2d 841—^Hayward v. 
Downing, 189 P.2d 442, 112 Utah 
508. 

Va—Whitfield v. Cox, 52 S.B.2d 72, 
189 Va 219. 

Wash.—Olsen v. John Hamrick’s Ta¬ 
coma Theatres, 115 P.2d 718, 9 
Wash.2d 380. 

Wis.—Reiher v. Mandemacsk, 291 N. 
W. 768, 234 Wis. 568—^Emerson v. 
Riverview Rink and Ballroom, 290 
N.W. 129, 233 Wia 6^5. 

62 C.J. p 866 not© 22, p 874 note 22. 
Sigh degree of eaxe < 

Theater proprietor, who charge 
adnoisslom price, to anyoi^ desiring to 
receive entertainment, owes patrons 
duty to exercise high degree of care 
in their behalf to prevent injury to 
them—Standard Theaters Corpora¬ 
tion V. Hughes, 91 P.2d 1058, 186 Okl, 
377. 

Contraotoal reXaMonship / 

I A cause of action against propHe- 
I ^or j6or ii^uries to patron paying re- 
iqtulred admission price arises from 
I contracbUSl relationship because of 
which proprietor owes patron a par¬ 
ticular duty, greater than ordinary 
duty owed to mere licensee, to exer- 
I cise care for patron’s safety.—-Wright 
V. Paramount-Richards Theatres, C, 
A.IA, 198 P.2d 303, 

ContixLtLous dnty 

One operating a place of amuse¬ 
ment where others are invited is 
I charged with a continuous duty to 



86 C.J.S, 


§ 41 THEATERS & SHOWS 


devices are properly constructed, maintained, and 
managed by competent agents,and that every 
reasonable precaution for the safety of patrons is 
exercised.^^ If after a dangerous condition arises 
the owner or proprietor has time to prevent injury 
to patrons, it is his duty to exercise ordinary care 
to do so.®5 The owner or proprietor must be rea¬ 
sonably sure that he is not inviting patrons into 
danger,^® and that the premises and devices are in 
a reasonably safe condition for the use of patrons 
he must provide devices free from imncccssary dan¬ 


gers, and the devices must be such as are gen¬ 
erally provided for similar places of amusement^® 
The fact that patrons of a place of public amuse¬ 
ment arrive and depart at any time must be con¬ 
sidered in determining the degree of care required 
of the owner or proprietor,and whether the prem¬ 
ises arc reasonably safe.^^ A patron has been held 
to be entitled to presume that the premises will re¬ 
main in the relatively safe condition, during his 
stay on the premises, in which they were on his 
entranqp.^* 


look after the safety of Its patrons.— 
Wells V. Palm Beach Kennel Club, 35 
So.3d 720, 100 Fla. 602. 

Proprietor of an asmsamsat place 
who areots handing to be used for the 
amusement, owes duty to public to 
use reasonable care in construction 
of the building for purpose for which 
it is constructed and to keep it in re¬ 
pair, regardless of whether he is the 
owner of the land on which amuse¬ 
ment is located, owner of both the 
land and the building, or only the les¬ 
see in i>osseS3ion.—Goettee v. Carlyle, 
22 S.E.2d 854, 68 GaApp. 288. 

Core during operatioB. of device 
Operator has further duty to use 
reasonable care to see that patrons 
were not injured while device was 
running.—^I>avidson v. L»ong Beach 
Pleasure Pier Co., 221 P.2d 1005, 99 
Cal.App.2d $84. 

Pariodio reaEBiOdeBng unnecewmry 

Owner is not bound to remodel his 
building periodically to conform with 
every change indicated by improved 
methods of construction as to d^gn 
or kind of materials to be used, in 
order to avoid liability to patron for 
injures suffered in fall.—Copelan v. 
Stanley Co. of America, 17 A.2d 659, 
142 Pa Super. 603. 

23* Cal.—Chardon v. Alameda Park 
Co., 36 P.2d 136. 1 Cal.App.2d 18. 
Ija—Master v. Alsina App., 16 So.2d 

^ Ill .—Shame V. Coliseum Bldg. 

Corporation, 270 Ill.App. 647. 

I#a—Master v, Alsina App., 15 So. 2d 
660. 

Minn.—Modec v. City of Eveleth, 29 
N:W.2d 463, 224 Minn. 656. 

Pa—V. ABoerfean Betse B®dl; 
Club of Philadelphia 10 A.2d 831, 
138 PaSuper. 602, 

Bangers guarded against see inffa 5 
42. 

PWteotlogi from fallfng objects 
Persons attending theaters should 
not be placed in jeopardy caused by 
some one or something falling from 
above.—Be Salvo v. Stanley-Mark- 
Gtrahd CoiTEM>ra±lon, 23 N,]EJi.2d 457, 
281 K.T. $33—Duckowits v. Stanley- 
Mark-Strand Corporation 3$ H.iEl2d 
457, 281 N.T. 333—Zussman v. Stan- 
ley-Mark-Strand Corporation 23 N. 
B.2d 457. 281 N.Y, 333« 


25. Tex.—Marek v. Southern Enter¬ 
prises of Texaa $3 S.W.2d 594, 128 
Tex. 377, mandate conformed to 
Southern Enterprises v. Marek, Civ. 
App., 101 S.W.2d 591. 

26. N.T.—Conroy v. Saratoga 
Springs Authority, 19 N.T.S.2d 638, 
259 App.Dlv. 365. 

27. U.S.—Interstate Circuit v. Le 
Normand, aC.A.Tex., lOO P.2d 160 
—Texas Consol. Theatres v. Pitt¬ 
man, C.C.A.Tex., 93 F.2d 21, rehear¬ 
ing denied 94 P.2d 203. 

Arix.—Lyric Amusement Co, v. Jeff¬ 
ries, 120 P.2d 417, 58 Aria 381. 

Cal.—McCordic v. Crawford, 142 P. 
2d 7, 23 Cal.2d 1—^Davidson v. Long 
Beach Pleasure Pier Co., 221 P.2d 
1005, 99 Cal.App.2d 384—^Basye v. 
Craft's Golden State Shows, 111 P. 
2d 746, 43 Cai.App,2d 782—Char¬ 
don v. Alameda Park Co., 36 P.2d 
136, 1 Cal.App.2d 18. 

Fla—Wells v. Palm Beach Kennel 
Club, 35 So.2d 720, 160 Fla 602— 
Central Theatres v. Wilkinson, 18 
So.2d 756, 164 Fla 689. 

Ill.—Tomlin v. Miller, 81 N.B.2d 760, 
336 Ill.App. 267—Moore v. Ed¬ 
monds, 45 N.E.2d 190, 316 IlLApp. 
453. 

Iowa—Coakley v. Dairy Cattle Con¬ 
gress. 293 N.W. 467, 228 Iowa 1130. 

La—Pittman v. Gulotta, App., 26 So. 
2d 343—Jackson v. Saenger-Ehrlich 
Enterprises, App., 176 So. 688. 

Md.—Gwynn Oak Park v. Becker, 10 
A,2d 625, 177 Md, 628—^Lawson v. 
Clawson. 9 A.2d 755, 177 Md. 333— 
Plnehurst Co. v, Phelps, 160 A. 736, 
163 Md. 68. 

Mich.—Brackins v. Olympia Inc., 25 
N.W.Sd 197, 316 Mich. 275, 168 A. 
L».B, 890—Mikulski v. Morgan, 266 
N.W. 339, 268 Mich, 314. 

N.X.—CkKniacre v. Roovers Bros., 4 
N.T.a2d 591, 254 App.Div. 764. 

N.Cl—Hahn v. Perkins, 46 S.E.2d 864, 
228 N.a 727. 

Ohio.—Engiehardt v. Philippa 28 N. 
EI2d 829v 136 Ohio- St. 73. 

Pa—Oberheim v. Pennsylvania 

Sports & Enterprlsea 55 A.M ,766, 
358 Pa 62, 

R.I.—Phelps V. Bunillville Racing 
Ass'n, 53 A.2d 763, 73 R.I. 84. 

Wis.—^Eide v, Skerbeck, 8 N.W.2d 
282, 242 Wia 474. 
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implied iBvitatlo& 

If baseball club knowingly allowed 
patrons to use dirt route from ramp 
to concession stand, although there 
was a concrete way provided, the 
club extended to patrons an "‘implied 
invitation" to do so and was charged 
with duty of keeping the route In 
reasonably safe condition for such 
use.—Louisville Baseball Club v. 
Butler. 160 S.W.2d 141, 289 Ky. 785. 
Sevtoxation 

Operator maintaining dance floor 
for use of patrons who permits floor 
to be used for some other purpose, 
must see that floor is restored to rea¬ 
sonably safe condition before again 
permitting patrons to dance thereon. 
—Ryan v. Harry's New York Cabaret, 
12 N.E.2d 905, 293 IlLApp. 634. 
Premises where patrons visit 

Proprietors are under duty to keep 
in reasonably safe condition all parts 
of premises which they know, or 
ought to know, patrons are accus¬ 
tomed to visit.—Ghilain v. Couture, 
164 A. 213, 86 N.H. 117. 

DMghtSy platforms, railings, and 
I seats in theaters are within observa¬ 
tion and experience of ordinary men 
; and reanire no special study to de¬ 
termine whether their arrangement 
in a particular combination consti- 
; tutes a ""hazard" to the public.—Co¬ 
lumbia Amusement Co. v. Rye, 165 S. 
W.2d 727, 288 Ky. 179. 

•*Pnblio bnlRHng*’ 

Temporary wooden bleachers erect¬ 
ed for observing football game held 
“public building" within Safe Place 
Statute.—^Bent v. Jonet. 262 N.W. 
290, 213 Wis. 636. 

1 28. Mo.—^McCollum v. Wlnnwood 
Amusement Co., 69 S.W.2d 693, 332 
Mo. 779. 

29. Ohio.—^Englehardt v. Philipps, 23 
N.E2d 829, 136 Ohio St. 73. 

30. Neb.—^Emery v. Midwest Amuse¬ 
ment & Realty Co.. 248 N.W. 804, 
125 Neb. 64. 

jai- GkL —CSriterlon ^eatre Corp. v. 
Btamsv 154 P.2d 92; 194 Okl. 624. 

132w Gal—Newman v. Fox West 
Coast Theatres^ 194 P.2d 706, 86 
CaLApp.M 428. 
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The owner or proprietor has been held to be re¬ 
quired to exercise that kind and degree of care 
commensurate with the character of the amusement 
offered, and the nature of the accommodation usual¬ 
ly required for the comfort and convenience of 
patrons,23 and he owes to patrons the duty to exer¬ 
cise great care of a high order, although differing 
in degree, to prevent injury to them while doing 
business with him.34 qJ using reasonable 

care to see that premises are safe is particularly 
strong and urgent in the case of an exhibition or 
sport which may, unless properly conducted, be 
attended with danger,35 and the greater the known 
or real apprehended danger, the greater the care 
required.2S Where an amusement or device is of 
an unusual or inherently dangerous nature, the 
standard of ordinary or reasonable care requires 
the exercise of a high degree of care,37 and it has 
been held that the proprietor of a device such as 
a merry-go-round23 or roller coaster33 may be held 
to a high degree of care because of the danger of 
serious injury to the patron if it be defective, and 
that, other things being equal, the proprietor of a 
swimming pool owes a higher degree of care to 
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one whom he knows cannot swim and who is per¬ 
mitted to enter the pool, than to one whom he knows 
can swim.^<^ 

€• Protection from Acts of Third Persons 

The proprietor or owner of a theater or other place 
of public amusement is under a duty to exercise rea¬ 
sonable and ordinary care to protect a patron or hie 
property from injury by the acts of third persons. 

The proprietor or owner of a place of public 
amusement is under a duty to exercise reasonable 
and ordinary care to see that a patron or his prop¬ 
erty in not injured due to the acts of other patrons 
or third persons,^! whether the acts are accidental, 
negligent, or intentional.'* 2 has been said that 
when the owner or proprietor exercises due care he 
is relieved from the exercise of extraordinary 
care,'*2 Where the owner or proprietor knows that 
some person is causing disturbance and is about to 
assault a patron he should make a reasonable at¬ 
tempt to protect the patron and oust the disturber, 
and the fact that the persons committing dangerous 
acts knew that they were violating the law does 
not relieve the owner or proprietor from his duty 


33- Tex.—Williams v. Houston 
Baseball Ass’n, Civ.App., 154 S.W. 
2d 874—^Keys v. Alamo City Base¬ 
ball Co., Civ.App., 150 S.W.2d 368. 

34- La.—Wilson v. Iberville Amuse¬ 
ment Co., App., 181 So. 817. 

35. Me.—Thornton v, Maine State 
Agricultural Society, 63 A. 979, 97 
Me. 108. 

36. La.— Corpus Juris fiuoted in 
Boucher v. Paramo unt-Rlchards 
Theatres, App., 30 So.2d 211, 213— 
Corpus Juris quoted iu Welcek v. 
Saenger Theatres Corporation, 
App., 5 So.2d 677, 680— Corpus Ju¬ 
ris quoted iu West v. Seigle Thea¬ 
tre, App., 200 So. 339. 

62 C.X p 868 note 44. 
trse of lufiammable or explosive sub¬ 
stances 

As to those parts of motion picture 
theater building wherein use of high¬ 
ly inflammable or explosive substanc¬ 
es is reauired, theater operator has 
duty to exercise highest degree of 
care and caution for the protection of 
those who patronize the theater.— 
West V. Seigle Theatre, La.App., 200 
Sa 339. 

37. ni.—Tomlin v. Miller, 81 If-mBd 
760, 335 HLApp. 267. 

La.— Corpus Juris quoted Iu West v. 
Seigle Theatre, Appt, 200 So. 339, 
341. 

N.D.—Piller v. Stenvick, 56 3Sr.W.2d 
798. 

Reinzi vi TllyoU, l59 ^.E. 101, 
25^ N^.Y. 97. : 

':i^ pirates 


Shows, Inc., Com.Pl., 56 Dauph.Co. 
317. 

SkatLufif rinks 

Skating rinks are not ordinarily re¬ 
garded as inherently dangerous or of 
such unusual nature as to impose on 
I owner or proprietor thereof an un¬ 
usual degree of care. 

N.X'—Clayton v. New Dreamland 
Roller Skating Rink, 82 A 2d 468, 14 
N.X Super. 390. 

N.D—Filler v. Stenvick, 66 N.W.2d 
798. 

Steps held not inh^ently dangerous 

Pact that steps of theater balcony 
where patron fell were alternately 
wide and narrow did not make steps, 
inherently dangerous entitling patron 
i to recover for injuries, even if 
i usher's statement that there were 
better seats in balcony was a direc¬ 
tion and not mere information.— 
Schwartz v. International Vaudeville 
Co., 269 N.T.S. 642„ 150 Misc. 582. 

38. Mass.—Jeroma v. McNally, 86 N. 
B.2d 638, 324 Mass. 385. 

38- Mass.—^Brennan v. Ocean View 
Amusetnent Co., 194 N.E. 911, 289 
Mass, 587. 

40. Iowa.—'Langheim v. Denison 
Fire Dept, Swimming Fool Ass'n, 
21 N.W.2d 295, 237 Iowa 386. 

f4L Cal.—^Anderson v. Ocean Sport 
, Fishing, 83 P.2d 615, 28 ,Cal,App. 

, , 2d 712—Worcester v. Theatrical 
* , Enterprises Corporation, 82 P.2d 
: 68, 28 Cal.Appw2d X16. 

jJLa.—-De Hart v. Travelers Ins. Co., 

»<App^ lOf 130.^4 597. 
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Mass.—^Rawson v. Massachusetts Op¬ 
erating Co., 105 N.K2d 220, 328 
Mass. 558, 29 A.L.R.2d 907. 

Or.—^Boardman v. Ottinger, 88 P.2d 
967, 161 Or. 202. 

Tenn.—Brodie v. Miller, 143 S W.2d 
1042, 24 Tenn.App, 316. 

Tex.—^Paschall-Texas Theatres v. 
Waymire, Civ.App., 81 S.W.2d 767, 
error refused—Southern Enterpris¬ 
es of Texas v. Marek, Civ.App., 68 
S.W.2d 384, reversed on other 
grounds Marek v. Southern Enter¬ 
prises of Texas, 99 S.W.2d 594, 128 
Tex. 377, conformed to Southern 
Enterprises v. Marek, Civ.App., 101 
S.W.2d 691. 

3>uty to act 

Theater proprietor's duty to act for 
protection of patron awaits command 
of common care, prudence, or fore¬ 
sight, and is bom of circumstances.— 
Daniels v, Firm Amusement Corpora¬ 
tion, 285 N.T.S. 567, 158 Misa 251. 
Intoxicated patron 

It is duty of operator to eject 
promptly from its place of public en¬ 
tertainment a patron who was visibly 
intoxicated and disorderly and, there¬ 
fore, dangerous to other patrons.— 
Martin v. Philadelphia Gardens, 36 A. 
2d 317, 348 Pa. 232. 

42. Mass.—Rawson v. Massachu¬ 
setts Operating Co., 105 N.B,2d 220, 
328 Mass. 668, 29 L.R.wA2d 907. 

43. Tenn.—Brodie v. Miller, 143 S. 
W.2d 1042, 24 Tenn.App. 316. 

44- Tex.—Paschall-Texas Theatres 
V. Waymire, Civ.App., 81 S.W.2d 
767, error refused. 
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to protect tlie patron from such dangerous acts.^^ 
In the exercise of ordinary care for the safety of 
patrons, he is not required to search patrons for 
deadly missiles or to warn patrons that they might 
he exposed to some unknown danger;^* and he is 
not responsible for unanticipated dangers created 
by some one of such patrons to the injury of an¬ 
other,^ ^ nor is he bound to anticipate the unusual 
and abnormah^^ or that a person unknown, at a time 
tinknown, will commit a crime against himself or a 
patron.^® The owner or proprietor may only be 
held liable where he knew or should have antici¬ 
pated or discovered the existing danger created by 
the conduct or condition of a third person,and, as 
a general rule, the owner or proprietor is not bound 
to anticipate the independent negligent acts of third 
persons.®^ 

Where a statute provides the standard of conduct 
required of an owner or proprietor of a place of 
amusement, the statute may be considered in ascer¬ 
taining whether he exercised the care required of 


him to protect a patron, or one entitled to the same 
degree of care, from the acts of third persons,^^ 
and it has been held that the violation by the owner 
or proprietor of a statute imposing a duty on him 
can properly be made the basis of a civil action for 
damages, where due to his failure to act a patron 
is injured by the conduct of a third person.®* 

Crowds. Since crowds arc common at theaters 
and other places of amusement, to permit crowding 
in such places is in itself not negligence,®^ and the 
owner or proprietor owes no duty to prevent over¬ 
crowding of the premises;®® but he has the duty 
to use reasonable diligence to protect patrons from 
being injured by a crowd gathered on the prem¬ 
ises,®* and is required to guard against danger like¬ 
ly to arise therefrom,®^ The overcrowding of a 
place of amusement may constitute negligence when 
the actions of the crowd are unusual and out of 
the ordinary character or such as to endanger the 
safety of patrons while seeking to procure seats,®^ 


-€5. Tex.—Marek v. Southern Enter¬ 
prises of Texas. S.W.SU 694, 128 
Tex. 377, mandate conformed to 
Southern Knterpriaes v. Marek, Civ. 
App., 101 S.W.2d 691. 

Tex.—^Paschall-Texas Theatres 
V. Wayialre, Civ,Aii|x, 31 S.W.2d 
787, error refused, 

Va.—Whitfield v. Cox, SI B.HJd 72, 
18t Va. 219. 

MlhA .—SohmtoM r. Amphitheatre 
Corporation 238 N.W. 28S, 208 

Mian 182, 

<feactiiai|)iated hamrd 

l^roprlelor Is not obligated to fore- 
or forestall events suhseauent to 
Admission of Intoxicated patron in 
•order to avoid liability for latter’s 
Invasion of another patron’s person, 
unless within field of reasonably con¬ 
templated hazards.—Daniels v. Firm 
Amusement Corporation, 286 N-T-B. 
$67, 168 Misc, 251. 

48 . N.T,—^Futterer v. Saratoga Ass’n 
for Improvement of Breed of Hors¬ 
es, SI N-,y.S.2d 108, 262 App.Div. 
875. 

48* Tex.—^FaschaH-Texas Theatres 
V. Waymire, Civ.App., 81 S.W.2d 
787, error refused. 

BOw OaA—Woreester Theatrical 

i^terprises Ck>ri>oration, 82 P.2d 88, 

. 28 118. 

m.—Sha 3 »e V. Oolisenm Bld^« Cor- 
pora^On, 270 HlA.pp, 647. 

IJ.T.—^Hart v, Hercule® Theatre Cor¬ 
poration, 17 H.T.a2d 441, 268 App* 
Dlv. 537. ^ 

v. Ottii^eiv 88 F-3d 

987,1181 Or. 202. 

Tex.—Southern Enterprises of Texas 
V. Mareh, CivA^pp., 68 S.W.2d 384, 
reversed on other grounds Marek 
V. Southern ^^terprises of Texas, 


99 S.W.2d 594, 128 Tex. 877, con¬ 
formed to Southern EJnterprises v. 
Marek, Civ.App., 101 S.W.2d 591. 
Ahsenoe of attendants 

(1) The assault and robbery of 
patron could not be said to have been 
the reasonable or probable conse¬ 
quence of the absence of matron 
from ladles room or of usher from 
passageway so as to render theater 
owner liable.—^Hart v. Hercules 
Theatre Corporation, 17 K.T.S.2d 441, 
258 App.Div. 637. 

(2) Attendants to safeguard pa¬ 
trons generally see infra § 42. 
Behavior of x>atro3Ui 

Promoter is not chargeable with 
notice of Impending peril to specta¬ 
tors of an exhibition because of Josh¬ 
ing, laughter, moving about, yelling, 
conversation, shouting, verbal tilts, 
or even betting among the spectators, 
as suck acts are the ordinary inci¬ 
dents of a boxing exhibition, and can¬ 
not be considered as such dangerous 
or wrongful conduct as would war^ 
rant the arr^t or ejection of patrons, 
—Shayne v. Coliseum Bldg. Corpora¬ 
tion, 270 lUJLpp. 547, 

61, Ky.—^Louisville Baseball Club v. 
Butler, 18© S.W.2d 141, 289 Ky. 
786. 

52 * Cal,—Edwards v, Hollywc^ 
Canteen, 187 P.2d 729, 27 Cal.2d 
802, \ 

PervoiL other than patroa 

Corporation operating servicemen's 
recreation center received a benefit 
greater than intangible social bene¬ 
fit, ftom presence of professional 
dancer and rkdio actresb acting- gra- 
tuitowly as hostess, and hence owed 
duty to her to exercise erdinadW* care 
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to protect her from injury from third 
parties,—^Edwards v. Hollywood Can¬ 
teen, supra. 

53- Neb.—^Pimple v. Archer Ball¬ 
room Co., 86 N.W.2d 680, 150 Neb. 
881. 

54. Kaji.—Klish v. Alaskan Amuse¬ 
ment Co., 109 P.2d 75, 153 Kan. 93. 

N.J.—Williams v. Essex Amusement 
Corp., 43 A.2d 828, 133 N.J.Law 218 
—^Thurber v. Skouras Theatres 
Corporation, 170 A. 863, 112 N.J. 
Law 385. 

Pa—Sims V. Btrand Theatre, 29 A. 
2d 208, 150 PaSuper. 627—Kallish 
V. American Base Ball Club of 
Philadelphia, 10 A.2d SSI, 138 Pa 
Super. 602. 

55. Ky.—Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 

56. Ohio.—Mears v. Kelley, 17 N.E. 
2d S86, 69 Ohio App. 159. 

57. Ky.—PboaDix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 

N.J,—Thurber v. Skouras Theatres 
Corporation, 170 A- 863, 112 N.J. 
Law 385. 

ForeseeaMHty 

A th^ter owner was not negligent 
in failing to foresee injuries to pa¬ 
tron falling through emergency exit 
doors and down outside steps to 
street because of overcrowded condi¬ 
tion of theater, in^ essence of evi¬ 
dence that crowd waiting for seats 
was shoving, boisbe^ous,, or disorder¬ 
ly so as to give owner or employees 
thereof notice that any patrons might 
be injured because of overerowding. 
—Phfcenlx Amusement Co. v. White, 
2©8 SvW.2d 84. 386 Ky. 38L 
68. N.J.—Williams v. Essex Amnse- 
* rnent Corp.^ 43 A»2d^ 133 
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or where the aisle where the crowd is located is not 
of suitable type and const ruction.®* 

<L Care Beqnired of Oommon Carriers 

The weight of authority Is to the effect that owners 
or proprietors of places of public amusement are not 
held to the rule of strict responsibility Imposed on com¬ 
mon carriers for the safety of passengers. 

While there are a few decisions which either ac¬ 
tually or apparently have reached a conclusion to the 
contrary, the weight of authority is to the effect 
that owners or proprietors of places of public 
amusement are not held to the rule of strict respon¬ 
sibility imposed on common carriers for the safety 
of passengers;®^ and even though their duties and 
obligations to their patrons are likened to those 
imposed on carriers and innkeepers, they are not 
quite as strict or exacting.®^ Where a device oper¬ 
ated for amusement is not a public utility or sub¬ 
ject to the liability of a common carrier, a patron 
by signing an agreement may waive the owneris or 
proprietors liability for ordinary negligence.®^ 

There are a number of decisions which recognize 
an exception to this rule in the case of inherently 
dangerous devices and which hold that the owner 
or proprietor must, like a common carrier, use the 
highest degree of care for the safety of his patrons 
consistent with the practical operation of his busi¬ 
ness. This principle has frequently been applied in 
respect of such amusement devices as scenic rail¬ 
ways or roller coasters,®*^ merry-go-rounds,®® and 
amusements of like type,®® and the operator of such 
devices owes the care which the most prudent man 
would be expected to exercise under similar dreum- 
stances.®*^ 

e. Operation ox Erection of AmnsOTienfe One 
Other than Owner of Premise 
The owner of premises being operated as a place of 

Law 218—Thurber v. 

Theatres Corporation, 170 A. 863, 

112 N.XLaw m. 

SO, N.J.—Thurber v. Skottras Thea¬ 
tres Corporation, supra. 

eOn Ala.—Southern Amusement Cor¬ 
poration V. Summers, 129 So. 489, 

23 AlaA.^ 59 S. 

62 C. J. p 867 note 26, 

61, Kem.—^Klish v. Alaskan Amuse¬ 
ment Cov, 169 P.2d 76, 153 Kan. 93. 

N.Y.—Ingerteoll v. Onondag-a Hockey 
Club, 28T' N.T.S. 605, >246 App I>iv. 

137.‘ i ^ i f = 

^2 C.J. p 867 pote 27: 

62* La.—Welcek v.^Saenger Theatres 
• Corporation, 5 S}0.2d 677. 

63. Wkshi-^BiJo^e^oh v. ‘ 

Ifet. :^a!rt 'Co. Cfr F.2^-‘"tSfi/'iST 

■ ■ ■ ■'liCiflf 


amusement by another must exerclae ordinary or rea¬ 
sonable care to ascertain the condition of the premises 
and Its appurtenances. 

Where the owner of premises allows another to 
operate a place of amusement thereon the care re¬ 
quired of the owner is, on princples of public policy, 
of a higher degree than when property is let for 
private purposes.®® Ordinarily, the burden placed 
by law on the owner of premises, which are being 
used as a place of amusement by another, exacts 
no more than the exercise of ordinary or reasonable 
care to ascertain the condition of the premises and 
its appurtenances for the protection of patrons,®* 
and the owner is not required to exercise a continu¬ 
ing supervision and inspection of the premises.'^® 
On the other hand it has been held to be the duty 
of the owner to exercise ordinary or reasonable 
care and continuing supervision and inspection to 
see that the devices and premises arc kept in a safe 
condition where the facts show that the owner has 
a substantial profit interest in the operation of the 
amusement,has retained the right to exercise 
supervision and control of the amusement^® or has 
held out to the public a representation of ownership 
or control;*^® or where the amusement apparatus is 
so apparently dangerous in nature as to carry notice 
of the need for care in the construction and main¬ 
tenance of it;'^^ and it has been said that in such 
a case this duty is nondelegable.’^® 

Where the owner of a fixture erects it so that 
it constitutes part of a place of public amusement, 
and rents it to another knowing that third persons 
will be invited to use such fixture, the person erect¬ 
ing the fixture owes to such third persons the duty 
to exercise ordinary care in the furnishing and 
erection thereof;*^® and where one not the owner of 
premises procures the erection therom of c^rtmn 

Mo.—Brown T. laoorganlsattei lav. 

Co., 166 S.W.2a 476, 356 Mo. 4^7, 
Term.—Grentry v. Taylor, 185 S.W.2d 
621, 182 Term. 223. 

70. Term,—Gentry v, Taylor, supra. 

71. Term.—Gentry v. Taylor, supra. 
73- T^saa.'—Gentry v. Taylor, supra. 
73. Term.—Gentry v. Taylor, supra. 
74* Tean.—Gentry V. Taylor, supra. 
7S. T^m.—Gentry v. Taylor, supra. 

73. X&edrteflr odT bleaoliers 

YFhere defen^dalits rented bleachers 
to school for use at football game 
and reserved right to direct and su- 
I>eTvise erection of bleachers and ac¬ 
tually did erect them on premises In 
contemplation that third parties 
would be invited by school to use 
such bleachers during football game, 
and where hazard involved by failure 


Skouras 


64* Mo.—Cooper v. Winn wood 

Amusement Co., 65 6.W.2d 737, 227 
Mo.App. 608. 

62 C.J. p 857 note SO. 

65. Ill,—Arndt v. Riverside Park 
Co, 259 IILApp. 210. 

66. Tenn.—Tennessee State Fab* 
Ass"n V, Hartman, 183 S,W. 735, 
134 Temt. 159. 

67* Tenn.—Banner v. Winton, 186 
S,W.2d 222, 28 TennApp. 69. 

63. Tenn.—^Beaman v. Grooms, 197 
MS Ten®. Sm l^RjA, 

' 19I8B 305. 

UtaM-r-Larson v, OaJder Park Oo., 
180 P. 699w 54 Utah 325, *4 A^LwR. 

" 73L ^ , ' * , , 

bO- Cal.—McCordic v* CraWfor^i, 142 
P.^ 7/ 23 CaI.M 1—t- 
Craft'^s Golden State Shows, 111 P. 
M-746. ^Cai.ApiK2d 782. 
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fixtures It 5s his duty to use ordinary care to sec 
that the fixtures are erected in a reasonably safe 
condition/^ and this duty to use ordinary care can¬ 
not be delegated to another.*^^ A person other than 
the owner, w’ho is in possession and control of the 
premises, has the duty of maintaining the premises 
in a reasonably safe condition,^® and where a person 
in the exclusive possession of premises violates a 
statute establishing the care required in maintaining 
the premises, the fact that such person neither con¬ 
structed nor owned the building will not relieve him 
from his failure to comply with the statute.®^ A 
person other than the owner of land who has con¬ 
trol over amusement concessions under his manage¬ 
ment must exercise ordinary or reasonable care to 
see that the appliances and premises are reasonably 
safe for the purposes for which they were de¬ 
signed;®^ he must exercise reasonably careful su¬ 
pervision of appliances and methods of operating 
concessions under his management,and a failure 
to do so constitutes a breach of his duty to keep 
the premises in a reasonably safe condition.®® 
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§ 42 . What Constitutes Ordinary or Reason¬ 
able Care 

a. In general 

b. Dangers guarded against 

c. Lighting 

d. Warning 

e. Inspection 

f. Attendants to safeguard patrons 

a. In General 

The owner or proprietor of a place of amusement 
must exercise that degree of care which, under the 
same or similar circumstances, would be exercised by 
an ordinarily careful or prudent man; and the care 
must be proportionate to the danger known or reason¬ 
ably to be apprehended, and commensurate with the 
circumstances and risk of the situation. 

It has very generally been declared that the pro¬ 
prietor of a theater or other place of public amuse¬ 
ment, in order to bring himself within the require¬ 
ment of the general rule heretofore stated in § 41, 
must exercise that degree of care which, under the 
same or similar circumstances, would be exercised 
by an ordinarily careful or prudent man.®^ How¬ 


to fasten top plank seat of bleachers 
was not ^nown by school officials 
who had no opportunity to learn of 
same in any way comparable with 
opportunity which defendants had 
had with their years of familiarity 
with such type of bleachers, defend¬ 
ants owed to spectators the duty to 
exercise ordinary care In furnishing 
and erecting: bleachers.^—^Witherspoon 
V. Haft, 106 N.E.2d 296, 157 Ohio St. 
474. 

77. Md.—Lawson v. Clawson, 9 A.2d 
755, 177 Md. 333. 

CoxLventioxi. committee 

The minimum degree of care on 
part of convention committee to buy¬ 
er of ticket for wrestling” bout stag^ed 
by committee was to provide buyer 
reasonably safe place to sit to watch 
the bout.—^Lawson v. Clawson, su¬ 
pra. 

78; Md.—Lawson v. Clawson, supra. 

79w Mo,—Brown v. Reorganization 
Inv. Co., 166 S.W.2d 476, 350 Mo. 
407. 

Utah.—^Hayward v. I>owning:, 189 P. 

2d 442. 112 Utah 5Q8. 

S^ondelegpable duty 

It was wrestllngr show prormfter*s 
nsondelegrable duty to exercise ordi¬ 
nary care to see that patrons were 
not subjected to risks of injury from 
trtjpping- over projections from wood¬ 
en- borses, not fastened to floor, in 
lobby of buHdlng wherein show was 
gjy^rL— Brown V. Reorganization Inv. 
CSo.* 166 S.W.2d 476. 350 Mo. 407. 
Oorrectlou of daf acts 

Pact that realty uaeid part of a 
place of amuaen^if belonged to a 


third person does not relieve the op¬ 
erator of his duty to rectify any de¬ 
fects,—Hotels El Rancho v. Pray, 187 
P.2d 668, 64 Nev. 691. 

80. Tenn.—Klngsul Theatres v. 
Quillen. 196 S.W.2d 316, 29 Tenn. 
App. 248. 

81- Ind.—^Rubin & Cherry Shows, 

l nc. V. Dinsmore, 164 N'.E. 304, 88 

l nd. App. 616. 

62 C.J. p 874 note 26. 

Liability of concessioners generally 
see infra § 46. 

82. Cal.—McCordic v. Crawford, 142 

P.2d 7, 23 CaL2d 1—Basye v. 

Craft's Golden State Shows, 111 P. 
2d 746, 43 Cal.App.2d 782. 

83. Cal.—McCordic v. Crawford, 142 

P.2d 7, 23 Cal.2d 1—^^sye v. 

Craft's Golden State Shows, 111 P. 
2d 746, 43 Cal.App.2d 782. 

84. U.S.—^PaiTls V. Interstate Cir¬ 
cuit, C,C.ATex., 116 P.2d 409—^Tex¬ 
as Consol. Theatres v. Pittman, C. 
CA..Tex., 93 F.2d 21, rehearing de¬ 
nied 94 P.2d 20-3. 

Cal.—Chardon v. Alanjeda Park Co*., 
36 P.2d 136, 1 Cal.App.2d 18. 

Ill.—Corpus Jtiris cited lu Tomlin v. 
Miller, 81 K.B.2d 760, 762, 336 lU. 
App. 267. 

La.—^Black v. American Mut. Liabil¬ 
ity Ins. Co., App., 37 So.2d 63—Cor¬ 
pus jnris guoted lu Boucher v. 
Paramount-Richards Theatres, 
App., 30 So.2d 211, 213—^Master v. 
AJsina, Ap^p^, 16 So.2d 660—Corpus 
yuris g^uoted iu Welcek v, Saenger 
T^heatres Corporation, App., 6 So 2d 
577, 680—Corpus jmrls gnoted 


West V. Selgle Theatre, App., 200 
So. 339, 341. 

Md.—Lawson v. Clawson, 9 A,2d 765, 
177 Md. 333. 

Mo.—^McCollum v. Winnwood Amuse¬ 
ment Co., 69 S.W.2d 693, 332 Ma 
779. 

N.T.—Tapley v. Ross Theatre Corpo¬ 
ration, 9 ]Sr.R2d 812, 275 N.Y. 144— 
Ingersoll v. Onondaga Hockey Club, 
281 K.T.S. 605, 245 App.Div. 137— 
Rich V. Madison Square Garden 
Corporation, 266 N’.T.S. 288, 149 
Misc. 123, affirmed 270 JST.T.B. 916, 
214 App.Uiv. 722. 

B.I.—Ephremian v. Sholes, 52 A.2d 
425, 72 R.I. 396—James v. Rhode 
Island Auditorium, 199 A. 293, 60 
R.I. 405. 

Tenn.—Crescent Amusement Co. ▼. 

Bryne, 3 Tenn.App. 425. 

Va.—'N'ew Bay Shore Corp. v. Lewis, 
69 S.B.2d 320, 193 Va. 400—-Whit¬ 
field V. Cox, 52 S.E.2d 72, 189 Va. 
219, 

W.Va—'Benton v. Third Avenue 
Theatre Co., 29 S.B 2d 363, 126 W. 
Va. 607—^Hunker v. Warner Bros. 
Theatres, 177 S.E. 629, 116 W.Va. 
641. 

62 C.J. p 867 note 34. 

Sztraordiuary prudeuce 

A bowling alley owner owed bowler 
ordinary care, such care as those em¬ 
ployed in like kind of business ordi¬ 
narily exercised or should exercise, 
and not care which man of extraordi¬ 
nary prudence engaged in like busi¬ 
ness used and exercised—Reihcr v. 
Mandernack, 291 N.W. 758, 234 Wis. 
568. 
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ever, ordinary or reasonable care is always a 
relative tenn,^^ and no absolute test can be given 
as to what constitutes the exercise thereof by a 
proprietor of a place of public amusement^6 xhis 
is necessarily so for the reason that due or ordinary 
care varies with the situation and circumstances 
in each particular case,^^ although the standard of 
care remains the same.^S Xhe duty to exercise 
ordinary or reasonable care is fulfilled where the 
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place of amusement is made as little dangerous as 
it can reasonably be made having regard to the 
contrivances necessarily used in conducting such a 
place.s^ Care must be exercised to make the place 
of amusement as safe as is reasonably consistent 
with the practical operation thereof,and be rea¬ 
sonably adapted to the construction of the place, 
the character of the exhibitions given, the amuse¬ 
ments offered, the places to which patrons resort,®^ 


85- La,—Corpus Juris quoted in 
Boucher v. Paramount-Richards 
Theatres, App., 30 So. 2d 211, 213— 
Corpus Juris quoted in Welcek v. 
Saenger Theatres Corporation, 
App., 5 So 2d 577, 680— Corpus Ju¬ 
ris quoted in West v. Seigle Thea¬ 
tre, App., 200 So. 339, 341. 

Wash — Corpus Juris cited in Olsen v. 
John Hamrick's Tacoma Theatres, 
116 P.2d 718, 721, 9 Wash.2d 380. 

62 C.X P 868 note 35. 

86. Conn.—Nordgren v. Strong, 149 
A. 201, 110 Conax 593. 

L,a, —Corpus juris quoted in Boucher 
V, Paramount-Richards Theatres, 
App., 30 So.2d 211, 213— Corpus Ju¬ 
ris quoted In Welcek v. Saenger 
Theatres Corporation, App., 6 So. 
2d 677. 580— Corpus Juris quoted in 
West V. Seigle Theatre, App., 200 
So. 339, 341. 

Wash.— Corpus Juris cited in Olsen v. 
John Hamrick's Tacoma Theatres, 
116 P.2d 718, 721, 9 Wash.2d 380. 

87. Ariz.—^Lyric Amusement Co, v. 
Jeftries, 120 P.2d 417, 68 Ariz 381. 

Iowa.—^La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929—^Dahna v. Clay County 
Pair Ass'n, 6 N.W.2d 843, 232 Iowa 
984—Coakley v. Dairy Cattle Con¬ 
gress, 293 N.W. 457, 228 Iowa 1130. 

JBCaru—^Vukas v. Quivira, Inc., 201 P. 
2d 685, 166 Kan. 439—^Buck v. Mil¬ 
ler Amusement Co., 200 P.2d 286, 
166 Kan. 205—^Hickey v. Pox-Ozark 
Theatres Corporation, 131 P.2d 671, 
156 Kan. 137—Klish v. Alaskan 
Amusement Co., 109 P.2d 75, 163 
Kan. 93. 

Ky.— Corpus Juris dted in Waddel's 
Adm'r V. Brashear, 78 e.W.2d 31, 
32. 267 Ky. 390, 98 A.L.R. 553. 

JLa.— Corpus juris quoted in Boucher 

V. Paramount-Richards Theatres, 
App., 30. So.2d 211, 213— Corpus ju¬ 
ris quotl4. iax Welcek v. Saenger 
Theatres Corporation, App., 6 So 
2d 577, 58(> — Cpxpus Juris quoted in 
West V. Seigle Theatre, App., 200 
So.u33^9v 34d. 

'Minn,-—Modec v. City of Bveleth, 29 
N.W.2d 453, 224 Minn. 566. 

Mo.—^Hudson v. Kansas* City Baseball 
Club, 164 S.W.2d 318, 349 Mo. 1215 
—Myers v. Golloday, App.^ 104 S. 

W. 2d 1007. 

JNeb.—^Pimple v. Archer Ballroom Co., 
35 3SrW.2d 680, 160 ISfeb. 681— 
Klamse v., Nebraska Statd Bpard of 


Agriculture, 35 N.W.2d 104, 150 ^ 
Neb. 466—^McCullough v. Omaha 
Coliseum Corporation, 12 N.W.2d 
639, 144 Neb. 92—Tite v. Omaha 
Coliseum Corporation, 12 N.W.2d 
90, 144 Neb. 22—^Miratsky v. Bese- 
da 297 N.W, 94, 139 Neb. 229. 

N.J.—^Kane v. Basralian, 86 A.2d 4, 
16 N.J.Super. 496. 

Okl.—Criterion Theatre Corp. v. 

Stams, 154 P.2d 92. 194 Okl. 624. 

Or.—Kuehn v. Bennett, 238 P.2d 787, 
193 Or. 485. 

Wash.—Gnfftn v. Cascade Theatres 
Corporation, 117 P.2d 651, 10 Wash. 
2d 674—Olsen v. John Hamrick's 
Tacoma Theatres, 115 P.2d 718, 9 
Wash,2d 380. 

62 C J. p 868 note 37. 

Particular exhibit 

What is reasonable care owing by 
a proprietor or manager of a place of 
public amusement or entertainment 
to his patrons depends on the nature 
of the particular exhibit or activity 
under consideration.—Coakley v. Dai¬ 
ry Cattle Congress, 293 N.W. 457, 228 
Iowa 1130. 

88. Ky.—Corpus Juris cited iu 

Waddel's Adm'r v, Brashear, 78 S. 
W.2d 31, 32, 257 Ky. 390, 98 A.L.R. 
553. 

La.—Corpus Juris quoted in Boucher 
V. Paramount-Richards Theatres, 
App., 30 So-2d 211, 213—Corpus Ju¬ 
ris quoted la Welcek v. Saenger 
Theatres Corporation, App., 5 So. 
2d 677, 580—Corpus Juris quoted ia 
West V. Seigle Theatre, App., 200 
So. 339, 341. 

62 C.J. p 868 note 38. 

89. La—^Black v. American Mut. 
Liability Ins. C5o., App., 37 So.2d 
63—Wagi^eapack v. Play land Cor¬ 
poration, App., 196 So. 3^8. 

N.D—Filler v. Stenvick, 66 N.W.2d 
798. 

90. Ill.—Mayberry v. Cage, 54 N.E. 
2d 619, 322 HLApp. 055. 

La—Corpus Juris quoted ia West v. 
Seigle Theatre, App., 200 So. 339, 
341. 

N.J.—^F"alk V. Stanley Fi4.bl^ui Corpo¬ 
ration of Delaware, 175 A 258, 12 
N.J Miso. 831, reversed on other 
grounds 178 A. 740, 116 N.J.Law 
141. 

N.T.—s-Ingers'Oll v. Onondaga Hockey 
Club, 281 N.T.S. 505, 246 App.Div. 
137. 

i 62 C.J, p 868 note 89. 

727 . 


Clonstractloa of premise* 

A moving picture theater owner 
was not liable for injuries sustained 
by person who was allegedly jostled 
by crowd and fell over mezzanine 
balustrade thirty-two inches high 
with a five-inch top, and by persons 
below who were struck, where thea¬ 
ter was designed by well-known arch¬ 
itect and plans were approved by 
building department, and theater had 
been operating for twenty-three 
years without mishap.—^De Salvo v. 
Stanley-Mark-Strand Corporation, 23 
N.R2d 457, 281 N.T. 333—^Duckowitz 
V. Stanley-Mark-Strand Corporation, 
23 N.E 2d 457, 281 N.Y. 333—Zussman 
V. Stanley-Mark-Strand Corporation, 
23 N.E.2d 467, 281 N.Y. 338. 

91. Conn.—Miller v. Poll's New Eng¬ 
land Theatres, 7 A.2d 845, 125 Conn. 
610. 

PI a.—^Wells V. Palm Beach Kennel 
Club, 36 So.2d 720, 160 Fla. 502. 
La—Corpus juris quoted in. West v. 
Seigle Theatre, App., 200 So. 339, 
341. 

Mass.—Johnson v, Warner Bros. Cir¬ 
cuit Management Corporation, 17 
N.E.2d 147, 301 Mass. 348—Rynn v. 
Pox New England Theatres, 12 N. 
E.2d 728. 299 Mass. 250. 

Mo.— Corpus Juris cited in Brown v. 
Reorganization Inv. Co., 166 S.W. 
2d 476, 479, 350 Mo. 407—^Hudson v. 
Kansas City Baseball Club, 164 S. 
W.2d 318, 349 Mo. 1216—Olds v. St. 
Louis Nat. Baseball Club, App., 104 
S.W.2d 746. 

N.Y.—Ingersoll v. Onondaga Hockey 
Club, 281 N.Y.S. 505, 246 App.Div. 
137. 

Pa—Beck y. Stanley Co, of America 
50 A,2d 806. 355 Pa 608—Kmiotek 
V. Anast,.39 A.2d 923, 350 Pa 593— 
Engstrom v. Huntley, 26 A.2d 461, 
345 Pa 10—Haugh v. Harris Bros. 
Amusement Co., 172 A. 146, 315 Pa. 
90—Sims V. Strand Theatre, 29 A. 
2d 208, 150 Fa.Super. 627—Oopelan 
V. Stanley Co. of America 17 A.2d 
669, 142 PaJSuper. 603—Kallish v. 
American Base Ball Club of Phila¬ 
delphia 10 A.2d 831, 138 Pa Super. 
602. 

Tex.— Corpus Juris cited iu Hughes 
V. St. Louis Nat. League Baseball 
Club, Civ.App., 224 S.W.2d 989, 993. 
Wash.—Olsen v. John Hamrick's Ta¬ 
coma Theatres, 115 P.2d 718, 9 
i Wash.2d 380. 
i 62 C.J. p 868 note 40. 
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and also, in some eases, to the customary conduct of 
spectators of such exhibitions.*^ The care must 
be proportionate to the danger known or reasonably 
to be apprehended,** and commensurate with the 
circumstances and risk of the situation, to protect 
patrons against injury**** 

Care for safety of children. The owner or pro¬ 
prietor of a place of amusement where children are 
invited, and frequent, must keep such place in such 
condition as will be reason.ibly free from danger 
to the children,*® and, where the children have 
not reached an age where they are able to under¬ 


stand, appreciate, and avoid danger incident to the 
premises or to an amusement device to which they 
arc invited, ordinary care should include the tak¬ 
ing of increased care or precautions to protect them, 
which would not be necessary in the case of adults 
or older children.*® It has been said that children 
are to be expected to act on immature judgment, 
childish instincts and impulses,*"^ but whether the 
owner or proprietor of a place of amusement must 
calculate on this and take precautions accordingly 
depends on whether he has knowledge of, or could 
foresee the danger to, the children.** 


93* Conn.—Miller r. Poll’s New Eng- 
lanU Theatres, 7 A 2^ 845, 125 Conn. 
610 

—Corpus Juris quoted in West v. 
Selgle Theatre, App., 200 6o. 339, 
341. 

Mass.—Johnson v. Warner Bros. Cir¬ 
cuit Management Corporation, 17 
N.E.2d 147, 301 Mass. 348—Rynn v. 
Fox New Bng’land Theatres, 12 N. 
E.2d 728, 299 Mass. 250. 

Mo.—^Brown v. Reorgranlzatlon Inv, 
Co., 166 S.W.2d 476, 479, 350 Mo. 
407—Hudson v. Kansas City Base¬ 
ball Club, 164 S.W.2d 318, 349 Mo. 
1215, 

N.T.—Ingersoll v. Onondaga Hockey 
dub, 281 N.Y.a 505, 245 App.Div. 
137. 

Pa.—Bede ▼. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 60$—^Knaiotek 
T. Ajeast, 3f A.2d 928, 350 Fa. 593 
—t. Huntley, 26 A.2d 
461„ 345 Pa. 10—Hauirh r. Harris 
Bros. Axnusameat Co., 172 A. 145. 
315 Pa. 90—Sims v. Strand Theatre, 
99 A.M 20S, 150 Pa.Super, 627— 
Chpdan r. Stanley Co. of America, 
17 A.2d 659, 142 Pa,Super. 603— 
KalUsh V, American Base Ball Club 
of Philadelphia, 10 A.2d 881. 138 
Pa-Super. 602—Hardman v. Stanley 
Co. of America, 189 A. 886, 125 Pa. 
Super. 41. 

Tex.—Conms juris cited in Hugrhes 
V. St. Houls Nat- Iieague Baseball 
dub^ ar.App., 224 S.W.2d 989, 993. 

Wash.—Olsen v. John Hamrick's Ta¬ 
coma Theatres. 115 P.2d 718, 9 
Wash.2d 380. 

62 C.J, p 868 note 41, 

— CkXEpua Jtirl* quoted in 
Bouchej* V. Paramount-Elchards 
Theatreia. Ajap„ 30 So.2d 211, 213—- 
Oorptis juris quoted in Weloek v. 

. Theatres Corporation, 

App., 6 ^.2d 577, 580—C^arptyi Jiu 
ris ^uofted. In. W^st v. Thea¬ 
tre, 860 So, 339, 341—Oorpus 

Juzia cited to Jackson v. Saen^rei^ 
Hhriich Enterprises, App.^ 175 So. 
68|i 

Minn,—Johnson v. AmpiUth^t^ Cor¬ 
poration, 288 N.W; 344 306 Minn. 


282—Miniro v. Extrand, 230 N.W. 
895. 180 Minn. 395. 

94. U.S.—Interstate Circuit r. Be 

Normand. C.C.A-Tex., 100 F.2d 160. 
Cal.—Chardon v. Alameda Park Co, 
36 P.2d 136, 1 Cal.App.2d 18. 

Ky.—Phoenix Amusement Co. v. 

White, 208 S.W.2d 64, 806 Ky. 361. 
Be.—Black v. American MuL Blabili- 
ty Ins Co., App., 37 So.2d 63—C5or- 
jms Juris quoted to Boucher t. Par- 
amount-Rlchards Theatres, App., 80 
So.2d 211, 213—Oogppus Juris quoted 
to Welcek v. Saenger Theatres Coi^ 
poratlon, App., 6 So.2d 577, 580— 
Ckxrpus Juris quot^ to West v. Sei- 
gle Theatre, App., 200 So. 839, 341 
—Oorpus Juris dted to Jackson v. 
Saenger-Ehrlich Enterprises, App., 
175 So. 688. 

Minn-—^Danielson t. Reeves, 1 N-W. 
2d 597, 211 Minn. 491—Johnson v. 
Amphitheatre Corporation, 288 N, 
W- 386. 206 Minn. 282. 

Mo,—Corpus Juris dted to Brown v. 
Reorganization Inv. Co., 166 S.W. 
2d 476, 479, 360 Mo. 407—Maybee v. 
Missouri Orpheum Corporation, 181 
S.W.2d 771, 238 Mo.App. 537—Olds 

V. St. Bouis Nat Baseball Club» 
App., 119 S.W.2d 1000—Olds v. St. 
Bouis Nat Baseball Club, App., 104 
S.W.2d 746—Grimes v. American 
Ireague Baseball Co„ App.. 78 S. 

W. 2d 620—^Myers v. Kansas City 
Junior Orpheum Co^ 73 S.W.2d 313, 
228 Mo.App, 840. 

Neb.—^Miratsky v. Beseda, 297 N.W. 
94, 139 Neb. 229. 

NT.—Sekmidt v. Stnte. teo NTS2d 
504, 198 Misc. "•''2- Freccltr.fn v 
Clinton Court Corporation, 3 N.T. 
S.2d 956, 167 Misc. 801, aflarmed 3 
N.T.S.2d 1023, 254 App.I>iV. 643, re¬ 
versed on other grounds 18 N.E.2d 
685, 279 N.T. 736—Sllverstdn v. 
Camp David. 69 N.Y.S.2<i 6. 

Okl.—Criterion Theatre Corp. v. 

•Starna, 154 P.2d 92, 194 OkL 624. 
Paw —V. James B. Strates 
Shown, I»c., Com.Pl., 56 B®MUph.Co* 
317. 

Tex.-^-0(xrpuiS juris cited to Hughes 
V. St Bouis Nat BeagUe Baseball 
Club, OlvJlpp., 224 S.W.2d 980, 993. 
62 C.J. p 868 note 431 . ,5 I . : 


Stairway 

Stairway to balcony of a theatre 
used by thousands daily was circum¬ 
stance to be considered in fixing the 
degree of care on proprietor neces¬ 
sary in its maintenance.—Freedman 
V. Clinton Court Corporation, 3 NT. 
S.2d 966, 167 Misc, 801, affirmed 3 N 
Y.S.2d 1023, 254 App.Div. 643, re¬ 
versed on other grounds 18 N E 2d 
685. 279 NT. 736. 

95, Tenn.—Crescent Amusement Co^ 
V, Byrne, 3 Tenn.App. 425. 

94. Kan.—Swan v. Riverside Bath* 
ing Beach Co., 294 P. 902, 132 Kam 
61. 

Ba.—Cavicchi v. Gaiety Amusement 
Co.. App., 173 So. 458. 

62 C.J. p 868 note 46, 

Bedui^ rata 

In determining swimming pool 
owner's liability for injuries to- 
eleven-year-old boy injured in pool, 
fact that pool privileges were grant¬ 
ed to boy's family at a reduced price- 
did not limit invitation or lessen ob¬ 
ligation to invitee.—^Ross v. The 
Breakers, 49 A.2d 14, 134 NJ.Baw 
489. 

97. NJ.—Kane v. Basralian, 85 A. 2d 
4, 16 NJ.Super. 496. 

98# NJ.—Kane v. Basralian, supra. 

Knowledge of child’s inability to care 
for self 

Where healthy nine-year old boy 
applied for privilegie to skate in rink 
and did not inform agents in charge 
I of ri®^ that hoy had never before 
Iskatedt agents were entitled! to es- 
' sEtme that boy knew how to skate and 
was reasonaWy weK able to take care 
of himself in that respect and if pro¬ 
prietor of rink was liable for injuries 
sustained by hey resulting, from 
series of TaU^ Itabllity could not at¬ 
tach mit^ . such f time when reasom 
able degree watchfulness on part 
ot agents wonid have disek>sed boy's 
Inability to skate and posslbUtty of 
serious injuries resultisg therefrom. 
—Hlizzard v. Pttzj^nmens, 10 SOw2d 
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!>• Dangers Guarded against 

(1) In general 

(2) Foreseeability of danger 

(1) In General 

The owner or proprietor of a place of public amuse- 
irient must take reasonable precautions to prevent in¬ 
jury to his patrons from dangers other than those nor¬ 
mally Incident to the amusement. 

The kind and extent of precautions requisite to 
the exercise of ordinary care by the owner or pro¬ 
prietor of a theater or other place of amusement, of 
necessity, vary and depend on the conditions and 
circumstances of the particular amusement and its 
use.^^ The owner or proprietor of a theater or 
other place of public amusement must use reasonable 
care not to create a condition that will endanger the 
persons of his patrons,^ and must take reasonable 
precautions to prevent injury to them,^ taking mea¬ 
sures which reasonable prudence and foresight sug¬ 
gest.^ The owner or proprietor of a place of amuse¬ 
ment owes a duty to protect his patrons from risks 


other than those normally incident to the amuse¬ 
ment,^ but he is not bound to protect patrons against 
obvious risks necessarily incidental to the particular 
amusement,5 also he is not bound to guard against 
a contingency created by the patron^s violation of 
rules governing the use of the device.® The danger 
to a patron need not be patent in order to impose 
an obligation on the owner or proprietor to act for 
such patron's protection,'^ although plain and im¬ 
minent danger always calls for action;® but where 
a danger is latent and not manifest on careful 
scrutiny the owner or proprietor does not fail in 
his duty by not guarding against it.® 

Screened seats. The nature and special hazards 
of a particular sport may charge the owner or pro¬ 
prietor to provide some protection for patrons,^® for 
instance, ordinary care to protect patrons of base¬ 
ball parks from being injured by implements used 
in the operation of the sport imposes a duty on the 
owner or proprietor of providing seats protected 
by screening,^ 1 but he is not required to screen all 
seats,^^ or to provide screened seats for all who may 


99. Me.—^Brown v. Rhoades, 137 A. 

68, 126 Me. 186, 63 A.L.R. 834. 
Diving pool 

One maintaining public swimming 
jind diving pool must use care to see 
that pool contains sufficient water to 
make it reasonably safe for diving. 
Kan.—^Waddel’s Adm'r v. Brashear, 
78 S.W.2d 31, 257 Kan. 390, 98 A. 
L.R. 553. 

Ky.—Louisville Water Co. v. Bowers, 
64 S.W.2d 444, 251 Ky. 71. 

Xlre extinguishers 

Operator was required to see that 
fire extinguishers be reasonably plac- 
-ed, secured, or protected and main¬ 
tained by operator in such a manner 
as to be readily accessible to one in¬ 
tentionally removing extinguisher 
for proper purpose but not to be easi¬ 
ly removable by inadvertent contact 
therewith by a patron whose action 
would be within scope of his invita¬ 
tion.—^Phelps V. Burrillville Racing 
Ass’n, 63 A.2d 753, 73 R.I. 84. 

1. La.—Cavaretta v. Universal Film 
Exchanges, App.*, 182 So. 135. 

^ La.—McKelvy v. Capitol Amuse¬ 
ment Co., App., 159 143. 

3. NtY.^Rich V. Madison Square 
Garden Corporation, 266 N.Y.S. 288, 
149 Miac. affirmed 279 N.Y^. 

916, 241 App.Eiv.'|22.. 

4u Cal.—®%ondass v, Studio Amuse¬ 
ments, 123 Pi2d; 562; 59 CalAi^p.2d 

638. i , 5 ‘ ‘ . 

/ 

8. N.J.—Schellack v. Blers,t 160 A. 
404, 109 Nd'.Law 61—Clayton v. 

Rink, 82 A.2d 458, 14 .N.J,Stiper. 


Assumption of risk generally see in¬ 
fra § 47, 

SUppeary platform 

Where slippery condition of plat¬ 
form surrounding pool was necessari¬ 
ly incidental to use of bath, there is 
no duty on part of owner to provide 
covering for floor at point where pa¬ 
tron fell.—Sciarello v. Coast Holding 
Co., 274 N.T.S. 776, 242 App.Div. 802, 
affirmed 196 NE. 591, 267 N.Y. 585. i 

6. La.—^Walker v. Rose Hill Amuse- ^ 
ment Co., App., 167 So. 144. 

7. N.Y. —^Daniels v. Firm Amuse¬ 
ment Corporation, 286 H.Y.S. 557, 
158 Misc.^ 261. 

8. N.Y.—^Daniels v. Firm Amuse¬ 
ment Corporation, supra 

9. La—^Wilson v. Iberville Amuse¬ 
ment Co., App., 181 So. 817. 

l(k N.J.—^Kane v. Basrallan, 85 A,2d 
4, 16 N. J.Super, 496. 

Screens at hoekey games 

Spectator at a hockey game cannot 
claim that management is guilty of 
negligience when a choice is given 
spectator between seats in the open 
ajad those behind screens of reason¬ 
able extent and placement.—^Modeo v. 
City of Eveleth* 29 N.W.2d 453, 224 
Minn. 556. 

patrons ziglEt to on protection 

afforded 

Pa—® chwllm v. Pennsyl van la 

Sports, Com.PL, lOO Plttsb.Leg.J. 

, ' ' ' ' , 

11- Oal.—Quinn v. Recreation Park 
Ass'n, 46 P.2di.l44.. 3 Cal.2d 726— 
Ba?owm w Saia. Fraaicisaeo^ Bail Club, 
t P.2;d 19, 99 Cal.App.2d 484—, 

Ratcliff V, San l>iego Baseball Club 


of Pacific Coast L»eague, 81 P,2d 

625, 27 Cal.App.2d 733. ^ 

Mo.—Olds V. St. Louis Nat. Baseball 

Club, App., 119 S.W,2d 1000—Olds 
V. St. Louis Nat. Baseball Club, 
App., 104 S.W.2d 746. 

Ohio.—^Hummel v. Columbus Baseball 
Club, 49 N.E.2d 773, 71 Ohio Appw 
321. 

Tex.—^Williams v. Houston Baseball 
Ass*n, CivA.pp., 154 iS,W.2d 874— 
Keys V. Alamo City Baseball Co., 
Civ.App.. 150 S.W. 2d 368. 

12. Cal.—Quinn v. Recreation Park 
Ass'n, 46 P.2d 144, 3 Cal.2d 725— 
Brown v. San Francisco Ball Club, 
222 P.2d 19, 99 Cai.App.2d 484— 
Ratcliff V. San Eiego Baseball Club 
of Pacific Coast League, 81 P.^d 

626, 27 Cal.App.2d 733. 

Mo.—Olds V. St. Louis, Nat, Bas^mll 
*Club, App., 119 S.W.2d 1000. 

N.C.—Cates v. Cincinnati Exhibition 
Co., 1 s.E2a 131. ii5 rr.a 64. 

Ohio.—Hummel v. Columbus Baseball 
Club, 49 N.B.2d 773, 71 Ohio App. 
321. 

Tex.—Williams v. Houston Baseball 
AssU Ov-App., 154 S.W.2d 874— 
l^eys V. Alamo City Baseball Co., 
dvJVpp., 150 S.W.2d 368. 

Selection of i^at 

Operators of baseball parks dis¬ 
charge duty to safeguard spectators 
from danger of being struck by base¬ 
ball by providing screened seats for 
. patrons who desire them and leaving 
patrons to choice between screened 
and unscreened seats, 

N.C,—C5ates v. Cincinnati Exhibition 
Co,. 1 S.E,2d 131, 216 N.C. 64. 

I Ohio.—^Hummel v. Columbus Baseball 
Club, 49 N.E.2d 773, 71 Ohio App. 

I 321- 
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apply for them, but only to provide screened seats 
for as many patrons as may reasonably be expected 
to call for them on ordinary occasions.^® Where 
the owner or proprietor has provided screened 
seats, it has been held that he has the duty of pro¬ 
viding reasonably safe protection to patrons at and 
along the ways provided for their entering and 
leaving the screened area.^^ 

(2) Foreseeability of Danger 

Tile owner ©r proprietor of a place eff amwsement 


86 C.J.S. 

must ouard against dangers which could he reasonably 
anticipated, but he Is not required to guard against 
something which may happen unless the happening ap¬ 
pears likely* 

The owner or proprietor of a theater or other 
place of public amusement is bound to guard 
against dangers of which he has knowledge or 
which could reasonably be anticipated and averted 
by the exercise of reasonable or ordinary care.^^ 
He has the duty to furnish adequate appliances 


WIitflfrlmTS 

One malntalninir baseball park had 
no duty to provide netting In front 
of the bleachers.—Adonnino v. Vil¬ 
lage of Mount Morris, 12 N.T S.2d 
$5S, 171 Misc. 383—2:eits v. Coopers- 
town Baseball Centennial, 20 N.T.S. 
2d 58. 

The rules applying to liability of 
baseball club for negrliff«nce in not 
furnishing screens for section of 
grandstand occupied by a spectator 
Injured by ball batted into grand¬ 
stand are not varied by fact that 
game is played at night under arti¬ 
ficial lights.—Hummel v. Columbus 
Baseball Club, 49 N.m2d 773, 71 Ohio 
App. 321. 

13. Cal.—Quinn v. Becreatlon Park 
Ass'n, 4€ P,2d 144, S Cal 2d 725— 
Brown v. San Francisco Ball Club, 
222 P.2d 10, 00 Cal.App.2d 484— 
Batclilf V. (^tn Diego Baseball Club 
of Pacific Coast Deague, 81 P.2d 
825, 27 CSa3.App.2d 733. 

N.C.—Cafeos V. Cincinnati Exhibition 
COw 1 amsd 131, 21S N.C. 64. 

Tex,—'Williams v. Houston Baseball 
Asa^n, CivA-PP., 154 S.W.2d 874— 
Keys V. Alamo City Baseball Co., 
Civ,App.. 160 S.W.2d 368. 

Ofandfftand behind home plate 

Those who are In charge of profes¬ 
sional baseball games are under duty 
reasonably to protect that part of the 
grandstand behind and near the home 
plate where the greatest danger from 
fiying balls exists. 

Cal.—^Ratcliff v. San Diego Baseball 
dub of Pacific Coast League, 81 
P.2d 626, 27 CaI.App.2d 733. 

N.Y.—^Adonnino v. Village of Mount 
Morris, 12 K.Y.S.2d 658, 171 Mlsc, 
383. 

Baseball bats 

The exercise of ordinary care for 
the protection of patrons of profes- 
sionaJ baseball games requires that 
patrons should be famished protec¬ 
tion from flying bats at least in the 
area where the greatest danger exists 
and whea^ such an occurrence is rea¬ 
sonably to be expected.—^Ratcliff v. 
San Diego Baseball Club of Pacific 
Coast LiOague^ 81 P.2d 626, 27 Cal. 
App.2d 733. 


failure to provide scroan held not 
negligence 

(1) In general—Paxton v. Buffalo 
International Baseball dub, 0 bT.Y. 
S.2d 42, 256 App.Div. 887, followed in 
0 NYS.2d 43. 266 App.Div. 887— 
Blackball v. Capitol Dist. Baseball 
Ass'n, 278 N.YS. 649, 164 Misc. 640, 
affirmed Blackhall v. Albany Base¬ 
ball & Amusement Co., 285 N.Y.S. 
695, 157 Misc. 801. 

(2) Operator of baseball game was 
not negligent because of failure to 
protect with wire netting portion of 
grandstand lying directly in line be¬ 
tween seat occupied by spectator and 
home plate —Hudson v. Kansas City 
Baseball Club, 164 S.W.2d 318, 340 
Mo. 1215. 

14- Mo.—Olds T. St. Louis Nat 
Baseball dub, App., 110 SW.2d 
1000—Olds V. St. Louis Nat. Base¬ 
ball dub, APP. 104 S.W.2d 746. 

15. CaJ.—^Wiersma v. City of Long 
Beach, 106 P.2d 45, 41 Cal.App.2d 
8 . 

La.—^Ramsey v. Kallio, App., 62 So. 
2d 146—Corpus Juris cited In 
Boucher v. Paramount-Richards 
Theatres, App., 30 So.2d 211, 213— 
Master v. Alsina, App., 15 So.2d 660 
—Corpus Juris quoted In Welcek v. 
Saenger Theatres Corporation, 
App., 5 So 2d 577, 680—Corpus Ju^ 
rls quoted In Walker v. Rose Hill 
Amusement Co„ App., 167 So. 144, 
146. 

Me.—^Hawkins v. Maine & New 
Hampshire Theaters Co., 164 A. 628, 
132 Me. 1. 

Minn,—^Modec v. City of Eveleth, 29 
N.W.2d 453, 224 Minn. 656—John¬ 
son V. Amphitheatre Corporation, 
288 N.W. 386, 206 Minn. 282. 

Miss.—'Blizzard v. Fitzsimmons, 10 
So.2d 343, 193 Miss. 484. 

Neb.—Tite v. Omaha Coliseum Cor¬ 
poration, 12 N.W.2d 00, 144 Neb. 22. 
N.J.—Clayton v. New Dreamland Rol¬ 
ler Skating Rink, 82 A2d 468, 14 
N.J.Super. 390. 

N.Y.—Cerhardt v. Manhattan iBeach 
Park, 261 N.Y.S. 186, 237 App.Div. 
832, affirmed 188 N.E; 126, 262 N.Y. 
698—'Hart v. Hercules Theatre 
Corporation, 13 NYJS.2d 1018, re¬ 
versed on other grounds 17 N.Y.S 
2d 441, 268 App.Div. 537. 
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N.C.—Patterson v. City of Lexington, 
50 S E 2d 900, 229 N.C. 637. 

Or.—^Fieger v. Imperial Skating Rink, 
35 P.2d 683, 148 Or. 137. 

R.I.—^Kane v. Burrillville Racing 
Ass’n, 54 A2d 401, 73 R.I. 264— 
Phelps V. Burrillville Racing Ass’n, 
63 A.2d 753, 73 R.I. 84—Ephremlan 
V. Sholes, 52 A.2d 425, 72 R.I, 395 
—James v. Rhode Island Auditori¬ 
um, 199 A. 203, 60 R.I. 405. 

Va,—Whitfield v. Cox, 62 S.E 2d 72, 
189 Va. 219. 

62 G.J. p 868 note 48. 

Test to determine performance of 
duty 

In passing on question whether op¬ 
erator performed the duty owed to 
patrons, the test is not whether some 
unusual type of accident can possibly 
happen, but whether the possibility 
of such an accident is sufficiently 
great that it is proper to say that 
the operator of the theater ought to 
have foreseen that possibility.—Cas- 
sanova v. Paramount-Richards Thea¬ 
tres, App., 11 So.2d 238, annulled on 
other grounds in 16 So. 2d 444, 204 
La. 813. 

Motion piioture projector 

Where hard-shelled bug flew into 
projection room of motion picture 
theater and found its way into pro¬ 
jector, it was duty of operator on 
discovering bug’s presence about the 
machine to have instantly stopped 
machine until potential danger had 
passed.—West v. Seigle Theatre, La* 
App., 200 So. 339. 
leaving door open dnrlng rain 

Operator of moving picture theater 
held negligent in allowing large door¬ 
way leading to open yard to remain 
open on rainy night and should have 
foreseen and exercised proper care 
i to prevent injury to four year old boy 
; who slipped on wet floor of passage¬ 
way leading to toilet in open yard.— 
Cavicchi v. Gaiety Amusement Co., 
La.App., 173 So. 458. 

Banger held not foneseeaMe 

(1) Proprietor giving toy balloons 
to children attending performance 
was not bound to have foreseen and 
guarded against danger of child’s in¬ 
juries from boy shooting BB's at 
: balloons with sling shot.—Hawkins 
V. Maine &- New Hampshire Theaters 
S Co., X64 A. 628, 132 Me. 1* 
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for the prevention of injuries which might he an¬ 
ticipated from the nature of the performance,^^ 
and this is so although the precise injury could not 
have been foreseen but it has been said that the 
devices used in connection with a place of amuse¬ 
ment for the convenience of patrons need not be 
foolproof.^^ He is not required to guard against 
something which may happen unless the happening 
appears likely;^® in other words failure to antici¬ 
pate and guard against dangers which are im¬ 
probable and could not reasonably be anticipated 
is not negligence.2^ It has been held, however, 
that the fact that the accident resulting in the in¬ 
jury was an unusual one will not exonerate the 
proprietor from liability where the act causing the 
injury is both negligent and willful.^l 


e. lighting 

The owner or proprietor of a theater or moving pic¬ 
ture theater is required to exercise reasonable care In 
lighting his premises; and he must furnish as much 
light as may be consistent with his duty toward his 
patrons; and such light should be commensurate with, 
and conform to, the prevailing practice in other 
theaters. 

Ordinary or reasonable care on the part of the 
owner or proprietor of a theater or moving picture 
theater to keep the premises in a reasonably safe 
condition requires the exercise of reasonable care 
in lighting the aisles, stairways, etc.;^^ and such 
care must be in proportion to the patent and rea¬ 
sonably foreseeable dangers which may injure pa- 
trons.23 The owner or proprietor of a theater 
must exercise reasonable care in lighting it, so that 
under the circumstances of the particular case the 


(2) Where step is properly con¬ 
structed a prudent owner is not 
bound to foresee that one using: the 
step in exercise of ordinary care 
would be exposed to unnecessary or 
unreasonable danger.—Copelan v. 
Stanley Co. of America, 17 A.2d 659, 
142 Pa.Super. 603. 

<3) Willful assault by a wrestler 
on patron was happening which could 
not have been reasonably anticipated 
by proprietor of wrestling match. 
Cal.—Wiersma v. City of Long Beach, 
106 P.2d 45, 41 Cal App 2d 8. 

La.—Ramsey v. Kallio, App., 62 So. 
2d 146. 

(4) Operator was not charged with 
duty of anticipating that customer, 
who threatened ‘‘bouncer'' who had 
struck customer on street in an ef¬ 
fort to prevent continuance of alter¬ 
cation which had begun in hall be¬ 
tween customer and drinking com¬ 
panion, would commit felonies of 
breaking in locked door and shooting 
patron in mistaken belief that pa¬ 
tron was “bouncer.”—Brodie v. Mil¬ 
ler, 143 S.W.2d 1042, 24 Tenn.App. 
316. 

(5) Other cases 

La.—^Pittman v. Gulotta, App., 25 So. 
2d 343. 

Pa.—^Kallish v. American Base Ball 
Club of Philadelphia, 10 A 2d 831, 
138 Pa.Super. 602. 

Medical aid 

Operator was no-t liable for failure 
of attendant to furnish medical aid 
to patron, in absence of evidence that 
operator could have foreseen that 
patron would be injured and require 
medical aid.—^Plutner v. Silver Asso¬ 
ciates, 61 N.T.S.2d 694, 186 Misc. 
1025. 

le. Lia.—^Pittman v. Gulotta, App., 
26 So.2d 343—Corpus Jttrls aicoted 
in Welcek v. Saenger Theatres 
Corporation* App., 5 So 2d 577, 580 


—Corpus Juris quoted in Walker v. 
Rose Hill Amusement Co., App., 167 
So. 144, 146. 

Mass.—^Thompson v. Lowell, etc., St. 
R. Co., 49 N.E. 913, 170 Mass. 577, 
64 Am.S.R, 323. 40 L.R.A. 345. 

17. La—Corpus Juris quoted iu 

Weloek v. Saenger Theatres Corpo¬ 
ration, App., 6 So.2d 677, 580— Cor¬ 
pus Juris quoted in Walker v. Rose 
Hill Amusement Co., App., 167 So. 
144, 146. 

62 C.jr. p 869 note 50. 

18. La—^Pittman t. Gulotta, App., 
25 So.2d 343. 

Electric fau 

Proprietor did not owe duty to pa¬ 
tron to provide guards covering elec¬ 
tric fan of such character as to make 
it impossible for any patron to in¬ 
jure himself either intentionally or 
negligently,—^Pittman v. Gulotta La. 
App., 25 So.2d 343. 

18. La.—^McKelvy v. Capitol Amuse¬ 
ment Co., App., 159 So. 143. 

R.I.—James v. Rhode Island Audi¬ 
torium, 199 A. 293. 

20. La—Cassanova v. Paramount- 
Richards Theatres, App., 11 So 2d 
238, annulled on other grounds 
16 So,2d 444, 204 La 813—Welcek 
V. Saenger Theatres Corporation, 
App., 6 So.2d 677— Corpus Juris 
quoted in Walker v. Rose Hill 
Amusement Co., App., 167 So. 144, 
146. 

N.Y.—Rich V. Madison Square Garden 
Corporation, 266 N.Y.S. 288, 149 
Mlsc. 123, affirmed 270 H.Y.S. 916, 
241 App.Biv. 722. 

62 CJr. p 869 note 51. 

injuries to children 

Where two-year old child in compa¬ 
ny of his parents at a picnic grove 
escaped his father's vigilance and ran 
into the horseshoe. pit as horseshoe 
was thrown at the stake and horse- 

7n 


shoe struck child on head, in. ab¬ 
sence of any showing that because 
of previous occasions the operators 
of picnic grove knew or should have 
known that children would wander 
onto horseshoe court or that there 
were so many children in locality at 
time of injury that such an accident 
should have been anticipated, opera¬ 
tors of picnic grove were not liable 
for injuries to child.—Kane v. Bas- 
ralian, 85 A. 2d 4, 16 N.J.Super. 496. 

Sockey game 

Persons conducting hockey game 
were not negligent in not guarding 
spectator against injury when player 
was thrown against fence, causing 
hockey stick to be thrust among 
spectators.—Rich v. Madison Square 
Garden Corporation, 266 Isr.Y.S, 288, 
149 Misc. 123, affirmed 270 H.Y.S. 915, 
241 App.Ldv. 722. 

21. H.Y.—^Marx v, Ontario Beach 
Hotel & Amusement Co., 105 N.H. 
97, 211 H.Y. 33. 

22. Ind.—Olsen v. Edgerly, 18 N'.E. 
2d 937, 106 Ind App. 223. 

Iowa.— Oorpus Juris quoted in La 
Sell V. Tri-States Theatre Corpora¬ 
tion, 11 lSr.W.2d 36, 45. 233 Iowa 
929. 

Mich.— Corpus Juris cited in Lane v. 
B & J Theatres, 23 N‘.W.2d 120, 
125, 314 Mich. 666. 

62 C.J. p 869 note 54. 

Waut of ordinary cars 

A proprietor of a motion picture 
theater may be held liable where he 
failed to exercise ordinary care in 
failing to keep lit any lights which 
should have been, but which were 
not, operating at the time the patron 
was injured.—^Beck v. Stanley Co. of 
America, 60 A.2d 306, 355 Pa. 608. 

23. Iowa—^La Sell v, Tri-States 
Theatre Corporation, 11 H.W.2d 36, 

, 233 Iowa 929. 
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premises will be reasonably safe for patrons,-^ 
since a patron has the right to presume that the 
theater will be maintained in a reasonably safe con¬ 
dition with respect to lights.^^ The lighting must 
be such as an ordinarily prudent person would have 
furnished under the same or similar circumstanc¬ 
es,^® that is to say, taking into consideration the 
purpose for w'hich the theater was used and having 
due regard for the safety of patrons. 

Since partial darkness is essential to the conduct 
of motion picture theaters the exhibitor is held to 
a stricter account in the performance of his duty 
to exercise care in keeping the premises in a safe 
condition for the use of patrons.-® The owner 
or proprietor must realize that patrons may arrive 
or depart while the lights are down,^^ and while 
semidarkness in a picture theater does not consti¬ 
tute any breach of duty owed by the owner or pro¬ 
prietor to theater patrons,®® he must exercise rea¬ 
sonable care to see that patrons reach their seats 
in safety.®! Under certain circumstances the failure 
of the usher at a theater to use his flashlight to il¬ 
lumine a place of danger may be considered a 
breach of duty on the part of the owner or proprie¬ 
tor,®® but where there is sufficient light to enable 
a patron to find his way along the aisles failure to 
furnish an usher to guide and assist a patron to a 
seat is not negligence.®® 


It would seem that lack of illumination, alone, 
does not constitute negligence per se,®^ but must 
operate in conjunction with some other physical 
condition which puts the duty on the exhibitor to 
furnish adequate light to reveal any danger.®® Con¬ 
sequently, m order to show a breach of duty on the 
part of the owner or proprietor of a motion picture 
theater in failing sufficiently to light the theater, a 
patron must show that the construction of the 
theater or a part thereof was unusual or dangerous 
or involved anything different from the ordinary 
construction of a theater,®® or that the premises 
were maintained in an improper way.®"^ It has 
been held that, where a moving picture theater is 
not kept darker than is reasonably necessary for the 
exhibition, one who sustains injuries while stepping 
off a platform on which seats were arranged sev¬ 
eral inches above the aisle has no cause of action 
therefor.®® It has also been held that, inasmuch 
as it is necessary to keep the moving picture in 
semi-darkness for the purpose of exhibition, if 
there is sufficient light to enable a patron to find 
his ivay along the aisles, negligence cannot be pred¬ 
icated on failure to provide floor or other lights 
sufficient to show that the platform on which the 
seats are arranged is above the aisle,®® and that such 
condition does not constitute a structural defect 


24. Pa.—►Beck v. Stanley Co. of 
America, 60 A.2d 306, 355 Pa. 608. 

Factors for constderation. 

On question of negligence of thea¬ 
tre proprietor in connection with fall 
and injury of a patron in theatre, 
need for sufficient light to enable pa¬ 
trons to find or to leave their seats 
during picture and need for sufficient 
darkness to exhibit picture without 
eyestrain to those observing it are 
factors to be considered.—^I>rum- 
wright V- North Carolina Theatres, 
45 S.E 2d 379. 228 N.C, 325. 

ZiightixLg held ixisirfi9.cient 

Where width of steps in aisle of 
moving picture theater balcony was 
varied and light on step where pa¬ 
tron fell did not exceed two per cent 
of a foot candle light was insufficient 
light for patron to see the step — 
Falso V. Poll-New England Theatres, 
17 A.2d 5, 127 Conn. 367. 

25. Mich.—Coleman v. Washington 
Theatre Co, 293 N.W. 674, 294 
Mich, 343. 

28. Iowa,— Ckirpus Jxuds quoted in 

La Sell V. Tri-States Theatre Cor¬ 
poration. 11 N.W.2d 36, 45, 233 
Iowa 929. 

62 C.J. p 869 note 55. 

27. Ariz.— Corpus Juris cited In 
Pox Tucson Theatres Corporation 
V. Lindsay. S6 P.2d 183, 186, 47 
ArIz. 383» 


Ind.—Olsen v. Edgerly, 18 N.B 2d 937, 
106 Ind App. 223. 

Iowa —Corpus juris quoted in La 
Sell V. Tn-States Theatre Corpo¬ 
ration, 11 N.W.2d 36, 45. 233 Iowa 
929. 

Ohio.—^Espel v Cincinnati Walnut 
Theater Amusement Co., 152 N.E 
684, 20 Ohio App. 470, error dis¬ 
missed 150 NE. 757, 113 Ohio St. 
713. 

28. U.S —^Wright v. Paramount- 

Richards Theatres, C.A.La., 198 F. 
2d 303. 

Iowa.—^La Sell v. Tri-^States Theatre 
Corporation, 11 N.W 2d 36. 233 

Iowa 929. 

La —Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444. 204 La. 
813. 

Premises lighted 

Generally, operator of moving pic¬ 
ture theater must use ordinary and 
reasonable care for safety of patrons 
with respect to lighting conditions 
within theater and in portions there¬ 
of provided for use. comfort, or con¬ 
venience of patrons, or to which they 
may properly go as invitees.—Black 
V. American Mut. Liability Ins. Co., 
La.App., 37 So.2d 63. 

29, Okl.—Criterion Theatre Corp. v. 
Starns, 164 P.2d 92, 194 Okl. 624. 


Amusement Co., 5 N.W.2d 49, 68 
SD 679. 

31. Or.—Johnson v. Mathews-Moran 
Amusement Co., 102 P 2d 703, 164 
Or 636. 

32. Conn.—^Falso v. Poli-New Eng¬ 
land Theatres, 17 A.2d 5, 127 Conn. 
367. 

33. La.—^Suggs V. Saenger Theatres> 
Inc., 130 So. 817, 15 La.App. 142. 

34. Pa—Beck v. Stanley Co. of 
America, 50 A,2d 306, 355 Pa. 608. 


35. Pa.—Beck v. 
America, supra. 

Stanley 

Co. 

of 

36. Pa.—^Beck v. 
America, supra. 

Stanley 

Co. 

of 

37. Pa,—^Beck v. 
America, supra. 

Stanley 

Co. 

of 


38. Mass.—Rosston v. Sullivan, 178 
NE 173, 278 Mass 31. 

62 C J. p 869 note 57. 


39. La.—Black v. American Mut. 
Liability Ins. Co., App., 37 So,2dl 
63. 

62 C.J. p 869 note 58. 

40. S.E.—‘Bergstresser v. Minnesota 
Amusement Co., 6 N.W.2d 49, 68 S. 
D. 679. 

Theater held not defectively con¬ 
structed 

(1) Maintenance of six-inch step 
up, from aisle of motion picture thea¬ 
ter to floor level where seats were lo- 


30. S.D.—Bergstresser v, Minnesota 
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)ut there is also authority to the contrary.^^ 

It has further been held that it cannot be said 
ts a matter of law that the maintenance in a mov- 
ng picture show, sufficiently darkened for the pur- 
)Oses of the exhibition, of a platform on which seats 
ire arranged several inches above the aisle with- 
)Ut lighting the place at which a step-off occurs is 
)r is not negligence, but the question is one for the 
ietermination of the jury.^^ an action for in¬ 
juries sustained by reason of alleged negligence of 
I moving picture proprietor in failing sufficiently 
to light a stairway, it has been held a question for 
the jury to determine whether the lighting was suf¬ 
ficient to make the premises as reasonably safe as 
was consistent with the practical operation of the 

theater.^3 

Determination of sufficiency of lighting. A mo¬ 
tion picture theater, while a picture is being pro¬ 
jected, is not required to provide sufficient illumina¬ 
tion to allow its patrons to see their way to, locate, 
and occupy seats, as is the case in other places of 
public amusement,but there is a duty to furnish as 
much light as may be consistent with its duty toward 
its patrons.^^ It has been said, in deciding what 
constitutes sufficient lighting, that consideration 


should be given to the degree of light required to* 
enable patrons to find or leave their seats during 
the showing of the picture, and the need for suf¬ 
ficient darkness for an effective showing of the 
picture without eye strain and it has been held 
that the owner or proprietor of a theater does not 
violate any duty to a patron if, while a motion pic¬ 
ture is being shown, the condition of light is that 
ordinarily used m exhibiting moving pictures to 
enable the audience to get a reasonably clear view 
of the image thrown on the screen.^'^ 

Standards of other theaters. A moving picture 
exhibitor has the duty, with respect to the degree of 
lighting provided during an exhibition, to exercise 
such care as will be commensurate with, and con¬ 
form to, the prevailing practice in other theaters, 
that is, such standards as are ordinarily and gen¬ 
erally maintained by those engaged in operating 
theaters of a similar size and character in a sizeable 
area or a considerable section of the country.^^ 
Where an exhibitor has conformed to this standard 
and it appears that the installation of the lighting 
system was done under the supervision of an ex¬ 
perienced engineer, a patron cannot predicate lia¬ 
bility of the exhibitor on the alleged want of suf¬ 
ficient light in the theater.50 While the prevailing 


cated, was not structural defect 
which would support personal injury 
action by patron against theater op¬ 
erator on ground of negligence.—■ 
Black V. American Mut. Liability Ins. 
Co> La.App., 37 So 2d 63. 

(2) Where yellow light bulb locat¬ 
ed alongside door was designed to 
show that top step to basement was 
in auditorium at a lower level and 
partly covered by bottom of door, and 
there w^as further a shaded orange 
colored light on adjoining wall on op¬ 
posite side about six feet from floor, 
theater was not defectively con¬ 
structed at such place, so as to make 
theater operators liable for injuries 
sustained by patron who fell down 
step —Kmiotek v. Anast, 39 A.2d 923, 
360 Pa. 593. 

(3) Mere presence in theater of 
step at Intersecting aisles over which 
patron fell was not per se faulty 
construction.—Gray v. Fox West 
Coast Service Co-rporation, 18 F.2d 
797, 93 Mont. 397. 

Antlcipatloii of step 

In motion picture theaters It is 
customary to elevate gradually the 
level of seats as the rear of the thea¬ 
ter is approached, and a step from 
the aisle up to the floor where pa¬ 
trons will be seated should be antici¬ 
pated.—Bergstresser v. Minnesota 
Amusement Co., 6 N.W.2d 49, 68 S.X). 
579. 

41. Consrtractioii held dangeroxis 
Whc^e raised pertldh floor on 


which seat is fixed Is seven and one- 
fourth inches above floor of aisle, and 
there were no lights aflixed to aisle 
seats —McCormack v. B. P. Keith 
Corporation, 280 N.Y.S. 678, 246 App. 
Div. 765, aflirmed 198 N.E. 563, 268 
N.Y. 696 

42. Okl —Corpus Juris cited In 

Criterion Theatre Corporation v. 
Starns, 154 P.2d 92, 94, 194 Okl. 
624. 

62 C.J. p 869 note 61. 

43- Okl.—Corpus Juris cited In 
Criterion Theatre Corporation v. 
Starns, 164 P.2d 92, 94, 194 Okl. 
624. 

62 C.J. p 870 note 62. 

44. La.—Gunn. v. Saenger-EIhrlich 
Enterprises, App., 192 So. 744. 

43. La.—Gunn v. Saenger-Ehrlich 
Enterprises, supra. 

Iiights temporarily out 

Mere fact that aisle lights in mo¬ 
tion picture theater were out tem¬ 
porarily did not establish negligence 
on part of owner so as to render own¬ 
er liable for Injuries sustained by pa¬ 
tron who fell allegedly as result of 
insufllcient lighting of balcony of 
theater.—^Richard-Lightman Theatre 
Corporation v. Vick, 147 1S.W.2d 731, 
201 Ark, 1001. 

46. Conn.—Palso r. PoU-New Eng¬ 
land Theatres, 17 A-2d 5, 127 Conn. 
367—^Miller v. PoU*s New England 
Theatres, 7 A.2d 845, 125 Conn. 
610. 


La—Black v. American Mut. Liabil¬ 
ity Ins. Co., App., 37 So.2d 63. 

N.C.—^Drumwright v. North Carolina 
Theatres, 45 S.E 2d 379, 228 N.C. 
325. 

47- Conn.—^Miller v. Poll's New Eng¬ 
land Theatres, 7 A 2d 845, 125 Conn. 
610. 

N J.—^Falk V Stanley Fabian Corpo¬ 
ration of Delaware, 178 A. 740, 115* 
N.J.Law 141. 

Pa.—Beck V. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 608. 

48. U.S.—Smith v. Vincent, C.A.Pla., 
204 F.2d 945. 

Conn.—Palso v. Poll-New England 
Theatres, 17 A 2d 5. 127 Conn. 367— 
Miller V. Poll's New England Thea¬ 
tres, 7 A.2d 845, 125 Conn. 610. 

Okl.—Criterion Theatre Corp. v.- 
'Stams, 154 P 2d 92, 194 Okl. 624. 

Devlatiou from standard 

Where an exhibitor has deviated? 
from the ordinary standards in fur¬ 
nishing light. In that the theater was; 
darker than was reasonably neces¬ 
sary or customary, he will be liable- 
for any injury resulting therefrom 
to a patron.—^Beck v. Stanley Co. of 
America, 60 A.2d 306, 355 Pa. 608. 

49. Miss.—Paramount Richards 
Theatres v, Johnson, 26 iSo.2d 129, 
199 Miss. 645. 

50. Miss.—Paramount Richards 
Theatres v, JTohnson, supra. 
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practice in other theaters affords a logical standard, 
it has been held that such standard is not exclu¬ 
sive, and, where the exhibitor of a theater fails 
to provide any light at all against a known danger, 
the test of the care which an ordinary, reasonably 
prudent man would exercise under the circumstanc¬ 
es is adequate without resort to the prevailing prac¬ 
tice test.52 

d* Warning 

Notice or warning of danger is required where the 
danger is hidden or latent and where such danger is 
either known to the owner or proprietor, or, in the exer¬ 
cise of reasonable care, could have been known or fore¬ 
seen by him. 

The proprietors or owners of places of public 
amusement are required to warn patrons of dangers, 
which to them are hidden and latent, or not rea¬ 
sonably observable in the exercise of care by an 
ordinarily intelligent person, but which are either 


known to the owners or proprietors, or, in the exer¬ 
cise of reasonable care, could have been known or 
foreseen by them.^3 However, it is not their duty 
to warn patrons of obvious or known risks or 
dangers to which they voluntarily subject them¬ 
selves,^^ as where the danger is such that it is 
observable to a patron in the exercise of reasonable 
care for his own safety.^^ Where the owner or 
proprietor should reasonably have foreseen the in¬ 
jury to a patron, the fact that the particular injury 
could not ordinarily have been foreseen will not 
relieve him of liability for his failure to give warn¬ 
ing of the danger. 56 In order that a patron may 
hold the owner or proprietor liable, the injury must 
have been the natural and proximate effect of the 
failure to give warning.^It has been held that 
the fact that there is no direct pecuniary profit 
to an invitor does not relieve him of his duty to give 
warning of danger,^^ and that, where an owner 


51. Conn —^Palso v. Poli-New Eng¬ 
land Theatres, 17 A.2d 5, 127 Conn 
367. 

52. Conn.—^Falso v. Poli-New Eng¬ 
land Theatres, supra. 

53. U.S.—^Wright v. Paramount- 

Richards Theatres, C.A.La., 198 P. 
2d 303— Corpus Juris cited iu Leg- 
ler V. Kennington-Saenger Thea¬ 
tres, C.A.M 1 SS., 172 F2d 982, 984. 

Colo,—^Pox Greater Theatres v. Lra- 
briola, 134 P 2d 214, 110 Colo. 329. 

Ga.—Tybee Amusement Co. v. Odum, 
179 •SE, 416, 51 GaApp. 1, 

Iowa.— ^Corpus Juris cited iu La Sell 
V. Tri-States Theatre Corporation, 
11 lsrW.2d 36, 51, 233 Iowa 929. 

Kan.—Wadders Adm’r v. Brashear, 
78 S,W.2d 31, 267 Kan. 390, 98 A.L 
R. 553. 

La.—Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 La. 
813. 

Mass.—^Lemoine v Springfield Hock¬ 
ey Ass’n, 29 lSr.E.2d 716, 307 Mass. 
102—Keenan v. E M. Loew's, 19 
N'E2d 37, 302 Mass. 309—Correira 
V. Atlantic Amusement Co, 18 N 
E2d 435, 302 Mass. 81—McGuire v. 
Valley Arena, 12 NE2d 808, 299 
Mass. 268—Rynn v. Pox New Eng¬ 
land Theatres, 12 N.E 2d 728, 299 
Mass. 258—'Shanney v. Boston Mad¬ 
ison Square Garden Corporation, 6 
N.E 2d 1, 296 Mass. 168—Johnson 
V. Bauer, 198 N.E 739, 292 Mass. 
534. 

Minn —^Modec v. City of Eveleth, 29 
NW.2d 453, 224 Minn. 556—^Daniel¬ 
son V. Reeves, 1 N.W 2d 597, 211 
Minn 491. 

Mo.—Maybee v. Missouri Orpheum 
Corporation, 181 S.W 2d 771, 238 
Mo.App. 637. 

Mont.—Milasevich v. Fox Western 
Mont. Theatre Corp., 165 P.2d 195, 
118 Mont. 265—McCartan v. Park 
Butte Theater Co., 62 P.2d 338, 103 


Mont, 342—^Leybold v. Pox Butte 
Theater Corporation, 62 P.2d 223, 
103 Mont. 232 

Neb —McCullough v. Omaha Colise¬ 
um Corporation, 12 N.W.2d 639, 144 
Neb 92—rite v. Omaha Coliseum 
Corporation, 12 N.W.2d 90, 144 Neh. 
22 . 

Nev.—^Hotels El Rancho v. Pray, 187 
P.2d 568, 64 Nev. 591. 

N.C.—^Patterson v. City of Lexington, 
60 S.E.2d 900, 229 NC 637. 

Or—Hill V. Merrick, 31 P.2d 663, 147 
Or. 244. 

62 C J. p 870 note 63. 

Supervision 

Proprietor must give warning of 
hidden dangers or unsafe conditions 
ascertainable by the exercise of rea¬ 
sonable inspection and supervision 
by him.—^Revis v Orr, 66 S.E 2d 652, 
234 N C, 168—^Drumwright v. North 
Carolina Theatres, 45 S.E2d 379, 228 
NC. 325. 

Swiumiiug* pool 

Proprietor of public swimming and 
diving pool for hire must warn pa¬ 
trons of danger of diving while pool 
is being filled—^Louisville Water Co 
V. Bowers, 64 S W,2d 444, 251 Ky. 71 

54. Mass —^Lemoine v. ISpringfield 
Hockey Ass’n, 29 NB.2d 716, 307 
Mass 102—McGuire v. Valley Are¬ 
na, 12 N.E 2d 808, 299 Mass. 351. 
Mo.—Hudson v. Kansas City Base¬ 
ball Club. 164 S.W 2d 318, 349 Mo. 
1215—Lenger v. Modern Recrea¬ 
tions, APP.. 203 S.W 2d 100. 

62 C.J. p 870 note 64. 

Assumption of risk generally see in¬ 
fra § 47. 

Ball park 

(1) Where patron in pavilion at 
ball park had full and complete actu¬ 
al knowledge of danger of being 
struck by foul ball, that knowledge 
dispensed witfi necessity for warn¬ 
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ing.—Ivory v. Cincinnati Baseball 
Club Co., 24 N.E 2d 837, 62 Ohio App. 
514. 

(2) Operator of baseball park, sued 
by woman for injuries sustained 
when struck by foul ball while sit¬ 
ting in unscreened section of grand¬ 
stand, was not negligent in failing 
to warn woman of dangers incident 
to occupancy of unscreened seats, 
where woman was mature woman, 
presumably possessed of average in¬ 
telligence, with nothing about her 
manner or appearance to set her 
apart from other patrons, or to indi¬ 
cate her claimed inexperience, or 
lack of appreciation of perils of 
game.—^Keys v. Alamo City Baseball 
Co., Tex.Civ.App., 150 S.W.2d 368. 

55. Minn.—^Modec v. City of Eveleth, 
29 N.W.2d 453, 224 Minn. 556—^Dan¬ 
ielson v. Reeves, 1 N.W.2d 597, 211 
Minn. 491. 

Neb—^McCullough v. Omaha Colise¬ 
um Corporation, 12 N.W.2d 639, 144 
Neb. 92—Tite v. Omaha Coliseum 
Corporation, 12 N.W.2d 90, 144 Neb. 
22 . 

56. Mo—Moordale v. Park Circuit & 
Realty Co., App, 58 SW.2d 600. 

57. N J.—Schlenger v, Weinberg, 150 
A. 434, 107 N.J.Law 130, 69 ADR. 
738. 

Proximate cause generally see infra § 
48. 

58. Nev.—^Hotels El Rancho v. Pray, 
187 P.2d 568, 64 Nev. 691. 

Profit from advertising 

Hotel operators, who featured the 
slogan “Early West in Modern Splen¬ 
dor” in their extensive advertising, 
and who featured early western at¬ 
mosphere, were not relieved of the 
duty of warning participants in 
cross-country horse race, sponsored 
by them, of defects in the realty 
where the race was held, on ground 
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or proprietor has knowledge either actual or con¬ 
structive of a dangerous condition, it then becomes 
his duty to warn the patron of such condition, and 
the matter of reasonable time within which to 
make repairs is of no importance.^^ The fact that 
realty used as part of a place of amusement be¬ 
longed to a third person will not relieve the operator 
of his duty to warn of any latent defects, where he 
had used the realty previously without interference 
from the owner, and the use of the realty was to 
the same extent as though he had owned or leased 
the property, or at least had a license from the 
owner.^® 

Warning signs. While it is the duty of the owner 
or proprietor of a bathing resort to install and 
maintain in proper positions signs warning patrons 
of dangerous depths of water,it has been said 
that he does not in the exercise of reasonable care 
have to post warning signs on every pier, water 
wheel, slide or other juncture off of which a patron 
might jump.®2 

Instructions. Persons riding in an automobile de¬ 
vice who are unfamiliar with the operation thereof 
should be instructed in the method of operation.^^ 


e. Inspection 

The owner or proprietor of a place of public amuse¬ 
ment has a duty to inspect the premises, and any device 
or apparatus operated thereon, to see that they are ir> 
a reasonably safe condition. 

In order to safeguard his patrons, it is the duty 
of the owner or proprietor of a theater or other 
place of public amusement properly to inspect and 
supervise his buildings, structures, appliances, and 
amusement devices to see that they are in a reason¬ 
ably safe condition,and to use care to discover 
and remedy defects ;65 and, if a defect which could 
have been discovered by a compliance with this re¬ 
quirement resulted in injury, he will be liable 
therefor,66 and it is of no consequence whether the 
defect be latent or apparent.67 This duty is in no 
way affected by the fact that an appliance was con¬ 
structed with a large margin of safety.68 The pro¬ 
prietor of a structure used for exhibitions is not 
relieved of the duty by a mere compliance with the 
demands of a bureau of building inspection,®^ or 
by reason of the inspection of the structure and 
of the plans for seating patrons by the building and 
fire departments, and a permit to use it for an ex- 
hibitionJO The duty of inspection is a continuing 
one.'^^ In order to be reasonably careful, the in- 


that they did not receive any pe¬ 
cuniary profit from the race, since 
they received pecuniary profit by way 
of advertising.—^Hotels El Rancho v. 
Pray, supra 

59. Mo—Maybee v. Missouri Orphe- 
um Corporation, 181 S.W.2d 771, 
238 Mo.App. 537. 

Knowledge or ignorance of defects 
generally see supra § 39. 

60 . :^Tev.—^Hotels El Rancho v. Pray, 
187 P.2d 568, 64 Nev 691. 

©1. K.C—Hahn v. Perkins, 46 S.E. 

2d 864, 22'8 N.C. 727, 

Ability to swim 

Corporation operating swimming 
pool, in which eleven-year-old boy 
drowned, was not negligent in failing 
to inform deceased of depth of water 
in pool or ask him whether he could 
swim before permitting him to enter 
pool, where! there were depth signs 
all about it and diving tower with 
nine-foot sign at deep end and de¬ 
ceased was with large group of boys 
under adults' supervision.—Hecht v. 
Des Moines Playground & Recreation 
Ass’n, 287 N.W. 269, 227 Iowa 81. 

62. Wash.—Grove v, P'Allessandro, 
235 P.2d 826, 39 Wash.2d 421. 

Sign held inadeiiiiate 

Sign with words "watch your step" 
near a marble stairway from a bal¬ 
cony of theatre did not warn patron 
of any danger in descending stairs 
of which she was unfamiliar, but 
failed to warn her that marble be¬ 


came very slippery when wet.— 
Freedman v. Clinton Court Corpora¬ 
tion, 3 N.T.S.2d 956, 167 Misc. 801, 
affirmed 3 N.T S 2d 1023, 254 App. 
Div. 643, reversed on other grounds 
18 TTE2d 685, 279 N.Y. 736. 

“Exit” sign 

"Exit" sign above theater door 
concealed by ornamental drapes is 
suffioient warning to theater patrons 
of presence of such door, and failure 
to station an attendant at door is not 
such negligence as would make the¬ 
ater liable to patron who fell through 
door after falling against panic bolt 
which opened door.—Fox Greater 
Theatres v. Labriola, 134 P.2d 214, 
110 Colo. 329. 

63. Conn.—Saunders v. Pierce, 139 
A. 690, 107 Conn. 735. 

64. Cal.—^Davidson v. Long Beach 
Pleasure Pier Co., 221 P.2d 1005, 
99 CalApp.2d 384—Chardon v. Al¬ 
ameda Park Co., 36 P.2d 136, 1 Cal. 
App.2d 18. 

Ohio.—Pierce v. Gooding Amusement 
Co., App, 90 N.E.2d 685. 

Tex.—Scroggins v. City of Harlingen, 
112 S.W.2d 1035, 131 Tex. 237, re¬ 
heard 114 S.W.2d 853, 131 Tex. 237. 
62 C.J. p 870 note 67. 

Concessioiiaire 

The owner or operator of a place 
of amusement has a duty to maintain 
I a reasonable inspection of the amuse- 
; ments operated by an independent 
• concessionaire. 


Cal —^Basye v. Craft's Golden State 
Shows, 111 P.2d 746, 43 Cal.App.2d 
782. 

-Covey v. State, 106 N.T.S.2d 18, 
200 Misc. 340. 

65. Mass.—Bell v. Dorchester Thea¬ 
tre Co., 60 ME 2d 814, 314 Mass. 
636—^Keenan v. E. M. Loew’s, 19 M. 
E.2d 37, 302 Mass. 309. 

Ohio.—Pierce v. Gooding Amusement 
Co., App., 90 M.E 2d 685. 

66. Cal.—^Davidson v. Long Beach 
Pleasure Pier Co., 221 P.2d 1006, 
99 Cal.App.2d 384. 

La.—Brady v. Avenue Theatre Cor¬ 
poration, App., 194 So. 721. 

62 C.J. p 870 note 68. 

67. Conn.—^Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 
627, 29 A.L.R. 17. 

La.—Brady v. Avenue Theatre Cor¬ 
poration, App., 194 So. 721. 

68. Conn.—^Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627. 
29 A.LR. 17. 

09 . Pa.—^Hardy v. Philadelphia Ma- 
tional League Club, 99 Pa.Super, 
326. 

62 C.J. p 870 note 71. 

70. N.T.—Gallin v. Polo Grounds 
Athletic Club, 214 N.T.S. 182, 12© 
Misc. 550. 

71, Mich.—Sullivan v. Detroit & 
Windsor Ferry Co., 238 N.W. 221, 
256 Mich. 575. 
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spection must be adequate according to circumstanc¬ 
es,and will demand more frequent and exact in¬ 
spection where the device may involve considerable 
hazard in operation than might be required if the 
element of danger -was not present.'^S 

f. Attendants to Safeguard Patrons 

Under certain circumstances the duty imposed on 
the proprietor of a place of public amusement to exer¬ 
cise care for the safety of patrons may require him to 
furnish a sufficient number of attendants to supervise 
and protect patrons from injury. 

The duty imposed on owners or proprietors of 
places of public amusements to exercise ordinary 
or reasonable care for the safety of their patrons 
may, because of the character of the place, require 
the proprietor to furnish a competent attendant or 
a sufficient number of them to safeguard his patrons 
from injury.'^'^ 

Attendants at bathing resorts. The foregoing 
principle has frequently been applied in respect of 
bathing resorts, and the owner or proprietor of a 
bathing resort or pool has a duty to make reasonable 


provisions to guard against accidents to persons who 
indulge in aquatic sports,and it is his duty to his 
patrons to keep an attendant or lifeguard on hand 
to protect bathers in case of accident he is not 
bound to provide a sufficient number of skilled at¬ 
tendants to insure the safety of his patrons,'^'^ but 
IS only bound to exercise care to provide a reason¬ 
ably sufficient number to protect patrons from in¬ 
jury and the absence of a lifeguard has been held 
to constitute negligence.'^® 

In performing the duty under consideration, the 
proprietor must not only have in attendance some 
suitable person or persons to supervise bathers and 
rescue those apparently in danger,^^ but the neces¬ 
sary appliances to effect rescues must be fur¬ 
nished;^! and the duty is also imposed to act with 
promptness, and make every reasonable effort to 
search for, and, if possible, recover, those who are 
known to be missing,and the owner or proprietor 
may be held liable for negligence, if he is tardy in 
instituting a search for a missing bather.^® The 
owner or proprietor is also liable for the ordinary 


72. Md.—Carlin v. Smith, 130 A. 340, 
US Md. 524, 44 A.L,.R. 193. 

73. Conn.—^Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 
627, 29 A.L..R. 17. 

74. Pa.—Sims v. Strand Theatre, 29 
A.2d 208, 150 Pa Super. 627—Owens 
V. Keswick Amusement Co., Com. 
PI.. 58 Montg.Co. 239. 

75. Neh.—'Kolan v. Toungr Men's 
Christian Ass’n, 243 N.W. 639. 123 
Neb. 549. 

62 C.J. p 871 note 77. 

76. Neb.—Blackwell v. Omaha Ath¬ 
letic Club, 242 N.W. 664, 123 Neb. 
332-—Lyman v. Hall, 219 N.W. 902, 
117 Neb. 140. 

Sign at swimming pool 

(1) Proprietors of public bathing 
resort have duty to maintain in prop¬ 
er positions signs warning patrons 
of dangerous depths of water—Hahn 
V. Perkins, 46 S.E.2d 854, 228 N.C. 
727. 

(2) Mere presence of signs at 
■swimming pool stating that bather 
used pool at own risk would not af¬ 
fect duty of owners of pool to have 
-Qualified life guard at pool in compli¬ 
ance with rule of state health depart¬ 
ment, and would not bar recovery for 
drowning caused by violation of rule. 
—Lindsey v. De Vaux, 123 P 2d 144, 
5G Cal.App 2d 445 

lteq.Tiiremeat of supervision held un^ 
reasonable 

Where sixteen-year-old boy slid 
head first down a slide at swimming 
pool, a reQuirement of immediate su¬ 
pervision to prevent such use of slide 


was unreasonable in the circumstanc¬ 
es.—Levy V. Cascades Operating Cor¬ 
poration, 32 N.Y.S.2d 341, 263 App. 
Div. 882. 

77. Tex.—Levinski v. Cooper, Civ. 
App., 142 S.W. 959. 

78. Pla.—Pickett v. City of Jack¬ 
sonville, 20 So 2d 484, 155 Fla 439. 

Iowa,—Langheim v. Denison Fire 
Dept. Swimming Pool Ass'n, 21 N. 
W.2d 295, 237 Iowa 386. 

La.—Rome v. London & Lancashire 
Indemnity Co, of America, App., 
169 So 132. 

Neb.—^Nolan v. Toung Men’s Chris¬ 
tian Ass’n, 243 N.W. 639, 123 Neb. 
549. 

N.C.—Hahn v. Perkins, 46 S.E.2d 854, 
228 N.C. 727. 

Tenn.—Mullen v. Russworm, 90 S.W. 

2d 530, 169 Tenn. 650, 

62 C J. p 871 note 80. 

79. Fla,—Pickett v. City of Jackson¬ 
ville, 20 So,2d 484, 155 Fla. 439. 

80. Arlz.—Collins v. Riverside 
Amusement Park Co., 145 P.2d 863, 
61 Ariz. 135, 

Iowa.—Langheim v. Denison Fire 
Dept. Swimming Pool Ass'n, 21 N. 
W.2d 295, 237 Iowa 386. 

Neb.—Brotherton v. Manhattan 
Beach Improvement Co., 67 N.W. 
479, 48 Neb. 563, 58 Am.S.R. 709, 33 
LRA. 698. 

N.C.—^Hahn v. Perkins, 46 S.E.2d 864, 
22'S N.C. 727—^Adams v, American 
Enka Corporation, 164 S.E. 367, 
202 N.C. 767. 

Tenn.—Mullen v. Russworm, 90 S.W. 
2d 630, 169 Tenn. 660. 

81. Ariz.—Collins v. Riverside 
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Amusement Park Co., 145 P.2d 853, 
61 Ariz 135. 

Utah.—Larkin v. Saltair Beach Co , 
83 P. 686. 30 Utah 86, 116 Am S R. 
818, 3 L.R.A.,N.S., 982, 8 Ann Cas. 
977. 

82. Neb.—-Lyman v. Hall, 219 N.W. 
902, 117 Neb. 140. 

N.C—Hahn v. Perkins, 46 S.B.2d 
854, 228 N.C. 727. 

62 CJ. p 871 note 83. 

83. Neb.—Lyman v. Hall, 219 N.W. 
902, 117 Neb. 140. 

N.C.—Hahn v. Perkins, 46 S E.2d 854, 
228 N C. 727—^Adams v. American 
Enka Corporation, 164 S.E. 367, 202 
NC. 767. 

Owner held not negligent 

(1) Owner of swimming pool was 
not negligent in permitting nine-year 
old girl to enter without special at¬ 
tention of guard, where girl was sent 
by parents and was good swimmer.— 
Swan V. Riverside Bathing Beach Co., 
294 P. 902, 132 Kan. 61. 

(2) Corporation operating swim¬ 
ming pool, in which boy drowned, 
was not negligent because of lack 
of sufficient attentive life guards, 
where group of boys, of which de¬ 
ceased was one, had two competent 
life guards for their special service 
and other adult attendants, corpora¬ 
tion had competent life guard, who 
never left his post at deep end of 
pool, there was no evidence that one 
guard was insufficient or that more 
would have prevented drowning, and 
none of many bathers in pool saw 
drowning.—^Hecht v. Des Moines 
Playground & Recreation Ass’n, 287 
N.W. 259, 227 Iowa 81. 
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neglig'ence of the attendant in the performance of 
his duties ^4 A lifeguard who goes to the rescue 
•of a patron or guest owes the duty of exercising 
ordinary care,^^ that is, such care as would be used 
by an ordinarily cautious lifeguard under like cir- 

cumstances.86 

Furnishing experienced swimmer and diver. Fail¬ 
ure to furnish an experienced swimmer and diver 
does not of itself and alone constitute negligence, 
since there may be, and quite likely are, other means 
which can be employed which are as effectual as 
those made use of by an experienced swimmer and 
diver.^*^ 

Ushers at theater. While an usher at a theater 
may be an important safety factor, the owner or 
proprietor is not required to furnish an usher for 
every patron.A patron cannot expect instant 
service on the part of an usher,but if such at¬ 
tendance IS desired must wait a reasonable time 
for such services to be made available.^® 

§ 43. Injuries Giving Cause of Action 

With respect to the liability of a proprietor of a 
place of public amusement, recovery of damages may 
he had for humiliation and mental suffering resulting 
from a physical injury to the person, although such 
Injury is unaccompanied by actual physical hurt or 
damage. 

While recovery may be had for actual physical 
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injury resulting from the negligence on the part 
of the proprietor of a place of public amusement, 
there may also be a recovery of damages for mental 
suffering, humiliation, and embarrassment resulting 
from a negligent act or omission, although no actual 
physical hurt or damage has been inflicted.^^ Be¬ 
fore recovery can be had for wrongful refusal of 
admission to a place of public amusement, there 
must be compliance with contractual and statutory 
provisions as to tender of an admission ticket or 

the price of admission. 

§ 44. - Removal of Person Admitted 

A ticket holder who has been expelled from a the¬ 
ater, in the absence of the use of unnecessary force or 
insulting language, may maintain an action only for 
breach of contract. 

Where the right of revocation is exercised, in 
the absence of the use of unnecessary force or 
insulting language in preventing the ticket holder 
from entering, or in removing him afterward, he 
may maintain an action for breach of contract, 
and this is his only remedy.^'^ An action of tort 
will not lie.®^ 

Use of unnecessary force. A ticket holder has 
a right of action in tort if unnecessary force is used 
in preventing him from entering,^^ or in ejecting 
him after he has entered.^^ 


S4. Neb—Blackwell v Omaha Ath¬ 
letic Club, 242 N.W. 664, 123 Neb. 
332. 

as. Neb—Blackwell v. Omaha Ath¬ 
letic Club, supra. 

Seasonable care and diUgrence 

It was duty of lifeguard to use 
reasonable care and diligence in 
watching public swimming pool and 
per.sons using it so that lifeguard 
might in emergency render reasona¬ 
ble assistance to one likely to drown. 
—Lindsey y. De Vaux, 123 P.2d 144, 
60 Cal.App.2d 445. 

86. Neb.—Blackwell v. Omaha Ath¬ 
letic Club, 242 N.W. 664, 123 Neb. 
332. 

87. Ill.—Decatur Amusement Park 
V. Porter, 137 Ill.App. 448. 

88. Or.—Johnson v, Mathews-Moran 
Amusement Co., 102 P.2d 703, 164 
Or. 636. 

Adequacy of ushers 

Owner who employed three ushers 
for theatdr was not liable for inju¬ 
ries to patron who was pushed down 
by another patron while attempting 
to leave theater on theory that num¬ 
ber of ushers was inadequate.—Mas¬ 
ter V. Alsina, La.App., 15 So.2d 660. 
Hue care 

In order that theater owner may 
fulfill duty to use **due care*' In 
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seating of patrons who enter theater 
after picture has started, and when 
the theater is in a darkened condi¬ 
tion, the owner must furnish some 
aid for purpose of assisting patrons 
in reaching their seats.—Lyric 
Amusement Co. v. Jeffries, 120 P.2d 
417, 68 Anz. 381. 

Pailure to provide usher held negli¬ 
gence 

Failure of theater operator to pro¬ 
vide ushers to control crowd was 
negligence rendering theater operator 
liable for patron's injury, and fact 
that the operator's conduct was inno¬ 
cent and unintentional was not im¬ 
portant since the force which caused 
the injury was both foreseeable and 
controllable.—Sims v Strand Thea¬ 
tre, 29 A.2d 208, 160 Pa.Super. 627. 

89. Miss.—^Paramount Richards The¬ 
atres V. Johnson, 25 So.2d 129, 199 
Miss. 646. 

90. Miss,—Paramount Richards The¬ 
atres V. Johnson, supra. 

91. Oa.—Christy Bros. Circus v. 
Turnage, 144 S E. 680, 38 GaApp. 
681. 

62 C.J. p 871 note 86. 

92. Cal.—OrlofC v. Hollywood Turf 
Club, 242 P.2d 660, 110 Cal.App. 
2d 340. 

93. U.-S.—Corpus Juris cited in Wil¬ 
liams V, Kansas City, D.Q^MQu 104 
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F.Supp. 848, 859, affirmed, C.A., 

Kansas City, Mo., v. Williams, 205 
F.2d 47, certiorari denied 74 S.CL 
46. 

62 C.J. p 862 note 67. 

Iiimitatiou ou ticket ineffectual 

Where proprietor of theater did not 
show that ticket purchaser was 
aware of limitations printed in small 
type on ticket stating that manage¬ 
ment reserved right to refuse admis¬ 
sion on ticket by refunding purchase 
price, the limitation did not foreclose 
the purchaser’s right to recover dam¬ 
ages for breach of contract.—Vogel 
V. Saenger Theatres, 22 So.2d 189, 
207 La. 835. 

94. Tex.—Terrell Wells Swimming 
Pool V. Rodriguez, Civ.App., 182 
S.W.2d 824. 

Utah.— Corpus Juris cited iu De La 
Tsla V. Publix Theatres Corpora¬ 
tion, 26 P,2d 818, 820, 82 Utah 598. 
62 C J. p 862 note 67. 

95. La.—Corpus Juris quoted in 
Gorman v. United Theatres, App., 
177 So. 463. 

62 C.J. p 862 note 67. 

96. Mo.—^Ayres v. Middleton Thea¬ 
ter Co., App., 210 S.W. 911. 

62 C.J. p 863 note 75. 

97. Tex.—Kelly v. Dent Theaters, 
Oiv.App., 21 S.W.2d 692. 

62 C.J. p 863 note 76. 
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§ 45. Persons Entitled to Sue 

As a general rule invitees of a place of public amuse¬ 
ment are entitled to sue for injuries received, even 
though they are admitted gratis. 

Patrons who have been injured are entitled to 
maintain an action against the proprietor of a place 
of public amusement for injuries resulting from his 
duty to exercise due care for their safety.^^ Since 
pecuniary profit to the proprietor is not essential 
to render him liable for injuries to an invited guest, 
resulting from his negligence,one admitted to a 
place of amusement gratis will nevertheless be en¬ 
titled to sue.l On the other hand, it has been held 
that one not entitled to the care owed an invitee, 
such as a licensee^ or trespasser,^ is not entitled to 
sue for damages for injuries received solely by rea¬ 
son of the absence of such care. 

§ 46. Persons Liable 

a. Owner or lessor of premises or amuse¬ 

ment devices 

b. Lessees 

c. Concessioners 

d. Other persons 

a. Owner or Lessor of Premises or Amusement 
Devices 

(1) In general 
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(2) For negligence of lessees, conces¬ 

sioners, or independent contractors 

(3) For negligence or misconduct of 

other patrons or third persons 

'(1) In General 

A proprietor or lessor of a place intended to be used 
as a place of public amusement will be liable for inju¬ 
ries sustained as a result of his negligence. 

An important factor in fixing the liability on a 
lessor of a place of amusement is that the premises 
are intended to be used by the public.'^ Thus, the 
owner of a place of amusement, extending an in¬ 
vitation to the public to visit it, is answerable ac¬ 
cording to the expected consequences of such in- 
vitation.5 The liability of the owner or lessor has 
been held limited to those situations where the lessor 
has an interest more or less direct or substantial in 
the presence of the visitor,® or where the lessor 
retains the right to exercise supervision of the op¬ 
eration,'^ or where the lessor holds out to the public 
a representation of ownership, interest, or control 
tending to induce patronage,^ or where operation of 
the instrumentality is inherently dangerous in con¬ 
struction and operation.^ A proprietor of a place 
of public amusement will be liable for injuries re¬ 
sulting from his own negligence.^® The owner or 


98. N.X—^King v. Patrylow, 83 A.2d 
639, 15 N J.Super. 429. 

62 C.J. p 875 note 30. 

99. Mich.—^Blakeley v. ’White Star 

Line, 118 N.W. 482, 154 Mich 635, 
129 Am.S.R. 496, 19 LRA.,N.S., 

772. 

62 C.J. p 875 note 32. 

1. Cal.—^ISrewman v. Fox West Coast 
Theaters, 194 P.2d 706, S6 Cal.App. 
2d 428. 

62 C.J. p 875 note 31. 

2. U.S.—^Howland v. Tri-State Thea¬ 
tres Corporation, C.GA.Neb., 139 F. 
2d 560. 

On.e visiting* theater by permission 
in order to obtain from his son, an 
employee, an indorsement of a prom¬ 
issory note, was at most a “licensee,” 
and, where he opened a door which 
he immediately found opened into 
darkness, danger was obvious and 
theater was under no duty to keep 
the premises up to any particular 
standard of safety, and hence li¬ 
censee could not recover for inju¬ 
ries suffered by resulting fall into 
generator room.—Pries v. Atlanta 
Enterprises, 17 S.E.2d 902, 66 Ga.App. 
464. 

Seller of war bonds in theater 

Where drama league during war¬ 
time obtained permission from thea¬ 
ter occupants to sell war bonds and 
stamps at performances, and league 


selected sales persons and directed 
their work and occupants furnished 
space for sales, a salesperson would 
not be entitled to recover from oc¬ 
cupants for injuries received—Jones 
V. 20 ISTorth Wacker Drive Bldg. 
Corp., 75 N.E.2d 400, 332 Ill.App. 382. 

3. S.C—^Aughtrey v. Wiles, 91 S.E. 
303, 106 S.C. 416. 

62 C.J. p 875 note 33. 

4. K.T.—Dusk V. Peck, 116 N.Y S 
1051, 132 App.Div. 426, aiSrmed 93 
K.E. 377, 199 N.Y. 546. 

62 O J. p 871 note 88. 

Persons liable for negligence gen¬ 
erally see IM'egligence §§ 90-102, 

5. ISr.H —Jackson v. Public Service 
Co. of Kew Hampshire, 163 A. 504, 
86 81. 

6. Tenn.—Gentry v. Taylor, 185 S. 
W.2d 521, 182 Tenn. 223. 

7- Tenn.—Gentry v. Taylor, supra. 

8- Tenn.—Gentry v. Taylor, supra. 

8, Tenn.—Gentry v. Taylor, supra. 

10- Cal.—Newman v. Fox West 
Coast Theatres, 194 P.2d 706, 86 
Cal.App 2d 428—Johnson v. Bimini 
Hot Springs, 133 P.2d 650, 56 Cal. 
App.2d 892. 

Ind.—Cory v. Ray, 55 NB.2d 117, 
115 Ind.App. 50. 

Ky.—Louisville Water Co. v. Bow¬ 
ers, 64 S.W.2d 444, 251 Ky. 71. 
La.™-Black v. American Mut. Liabili- i 
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ty Ins. Co., App., 37 So.2d 63— 
Pittman v. Gulotta, App., 26 So 2d 
343—Master v. Alsina, App , 15 So 
2d 660—Cavaretta v. Universal 
Film Exchanges, App., 182 So 135. 
N.J.—Falk V. Stanley Fabian Corpo¬ 
ration of Delaware, 175 A. 258, 12 
N J Misc. 831, reversed on other 
grounds 178 A. 740, 116 N.J.Law 
141. 

N.Y —^Mahoney v. Ausable Chasm 
Co., 299 N.YS. 831, 252 App.Div. 
901—Bowes V. Hawthorne Amuse¬ 
ment Corporation, 285 N.Y.S. 462, 
247 App.Div. 709—^Whitney v. Lyr- 
ic-Rochester Corporation, 280 N.Y. 
S 681, 244 App.Div. 887, motion de¬ 
nied 200 N.E 53, 269 N.Y. 675 and 

2 NE 2d 681, 271 N.Y. 633, affirmed 
4 NE.2d 816, 272 N.Y. 687—Freed¬ 
man v. Clinton Court Corporation, 

3 N,Y,S.2d 956, 167 Misc. 801, af¬ 
firmed 3 N.Y.S.2d 1023, 254 App Div. 
643, reversed on other grounds 18 
N.E.2d 686, 279 N.Y. 736. 

Tenn.—Crescent Amusement Co. v. 

Byrne, 3 Tenn.App, 425. 

Wash.—Griffin v. Cascade Theatres 
Corporation, 117 P.2d 651, 10 Wash. 
2d 674—Olsen v. John Hamrick’s 
Tacoma Theatres, 115 P.2d 718, 9 
Wash.2d 380. 

Degree of care required see supra § 
41. 

Due care on part of proprietor see su¬ 
pra S 42. 
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lessor o£ such premises is liable for injuries to a 
patron caused by their defective and unsafe condi¬ 
tion, where he knew or, in the use of reasonable 
■care or diligence, could have known of such condi- 
tion,ii and especially is this so where the short and 
interrupted character of the lessee’s occupation 
made it obvious that the safety of the premises 
must be left mainly to the lessor.^2 jf the lessor 
leases the premises knowing the public use is to 
continue, he must at least be reasonably assured 
that they have not deteriorated; that they are still 
safe for occupancy by the public.^^ This obligation 
requires affirmative action on his part, and in order 
that he may be exculpated to one injured by reason 
of the decay of the place he vouched for, it must 
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appear that he inspected the property or in some 
other adequate manner fulfilled his obligation to the 
public before leasing it.^^ It has also been held 
that liability is not affected by the fact that the 
letting of the premises was without monetary com- 
pensation.is 

Where the proprietor of a place of amusement 
has not been negligent, he will not be liable for in¬ 
juries sustained,and, where a lessor was without 
notice, either actual or constructive, of the defective 
condition .which caused the injury, he is not liable 
therefor.^^ It has been held that he is not liable 
for injuries sustained by a patron who fell from a 
door located several feet above the sidewalk, where 
he never intended that the door should be held out 


Hidden dang'er 

The maintenance of unprotected 
•open spaces between aisle seats and 
halcony steps, which were not only 
hidden from view but were not rea¬ 
sonably observable in the exercise 
of ordinary care by patrons, consti¬ 
tuted negligence.—Cassanova v. Par- 
.amount-Richards Theatres, 16 So.2d 
444, 204 La. 813. 

negligence in use of another’s va¬ 
cant land by operator of entertain¬ 
ment made the latter liable for in¬ 
juries sustained by patron.—Hotels 
m Rancho v. Pray, 187 P.2d 568, 64 
ISTev. 691. 

Bathing heach 

Fact that premises owned by bath¬ 
ing beach proprietor extended only 
to low-water mark did not limit lia¬ 
bility to patron injured outside of 
low-water mark.—Skelly v. Pleasure 
Beach Park Corporation, 160 A. 309, 
115 Conn. 93. 

Theater exit doors 

A theater owner was not relieved 
of liability for injuries to patron, 
falling through emergency exit doors 
and down steps as result of owner’s 
noncompliance with safety regula¬ 
tion requiring that such doors open 
on landing, merely because there 
was no fire or panic from which pa¬ 
tron sought refuge at time of acci¬ 
dent —Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 

11. Cal.—Chardon v. Alameda Park 

Co., 36 P.2d 136, 1 Cal.App.2d 18. 
Mo —Corpus Juris quoted in Brown 

V. Reorganization Inv. Co., 166 S. 

W. 2d 476, 480, 350 Mo. 407. 

62 C.J. p 871 note 90. 

aoivided control of premises 

A park owner, leasing portion of 
park to a group for picnic purposes, 
hut retaining several elements of 
control, including general policing of 
premises, was not absolved from lia¬ 
bility for injuries to child, struck 
by object thrown by contestant in 
picnic game, on ground ^UCh 


group acted in capacity of “independ¬ 
ent contractor’* or “concessionaire” 
and had exclusive control of leased 
premises —^Lakeside Park Co. v. 
Wein, 141 P.2d 171, 111 Colo. 322. 

12. Mass—Oxford v. Leathe, 43 IST. 
E. 92, 166 Mass. 254. 

Mo.— iCorpus Juris quoted in Brown 

V. Reorganization Inv. Co., 166 S. 

W. 2d 476, 480, 350 Mo. 407. 

13. NT.—Lusk V. Peck, 116 N.Y.S. 
1051, 132 App.Div. 426, affirmed 93 
NB. 377, 199 N.Y. 546. 

62 C.J, p 871 note 88. 

14. N.Y.—Lusk V. Peck, supra. 

62 O J. p 872 note 93. 

15- Okl.—Tulsa Entertainment Co. 

V. Greenlees, 205 P. 179, 85 Okl. 
113, 22 AL.R. 602. 

62 C.J. p 872 note 95. 

16. Ga.—Sockwell v. Lucas & Jen¬ 
kins, 32 S.E 2d 201, 71 Ga.App. 765. 
Iowa.—Hecht v. Des Moines Play¬ 
ground & Recreation Ass’n, 287 N. 

W. 259. 227 Iowa 81. 

La.—Chew v. Paramount-Richards 
Theatres, App, 14 So.2d 683—Be 
Hart V. Travelers Ins. Co., App., 
10 So 2d 697. 

Mass.—^Johnson v. Bauer, 198 N.E. 
739, 292 Mass. 634 

N.Y.—Preston v. Newburgh Y. M. C. 
A„ 66 N.Y.S.2d 254, 271 App.Div. 
797—Moses v. Joseph P. Day, Inc., 
62 NY,S.2d 231, 270 App.Div. 949 
—Schwartz v. International Vaude¬ 
ville Co., 269 N.Y.S. 642, 150 Mlsc. 
582. 

Pa—Gibbons v. Harris Amusement 
Co.. 167 A, 250. 109 Pa.Super. 484. 
Wash —Broderson v. Rainier Nat. 
Park Co., 60 P.2d 234, 187 Wash 
399. 

Mere nonliability of lessee, which 
rented theater for graduating exer¬ 
cises, for injuries to one attending 
exercises in falling over darkened 
step, would not render theater owner 
liable.—Gray v. Fox West Coast 
Service Corporation, 18 P.2d 797, 93 
Mont 397. 


Emergency exits 

A theater owner was not negligent 
in having emergency exit doors 
which would open on application of 
pressure and not liable on such 
ground for injuries to patron falling 
j through such doors and down steps 
I in absence of evidence that doors, 
which were of type required by thea¬ 
ter safety regulations, were improp¬ 
erly constructed or installed.—^Phoe¬ 
nix Amusement Co. v. White, 208 S, 
W.2d 64, 306 Ky. 361. 

Floors 

(1) Maintenance of a bright, 

i smooth and shiny -waxed floor in 
bowling alley is not n6giigenc6 P6r 
se —^Longer v. Modern Recreations, 
Mo App., 203 S.W.2d 100. 

(2) Where it was customary to 
have cuspidors behind newel posts 
in bowling alleys, although it was 
the usual practice to have a very 
small amount of water in them, mere 
presence of cuspidor so placed on 
particular alley runway where bowler 
fell after stepping in water was not 
negligence per se.—Reiher v. Mander- 
nack, 291 N.W. 758, 234 Wis. 56'8. 

The use of marble in stairway in 
theatre was not of itself negligence 
rendering theatre owner liable for in¬ 
juries to patron in spite of building 
code requiring construction of treads 
and landings to prevent slipping.— 
Freedman v. Clinton Court Corpora¬ 
tion, 18 N.E.2d 686, 279 N.Y, 736. 
trse of golf course 

Operator of golf course could as¬ 
sume golfers would obey universally 
recognized custom and rule requir¬ 
ing warning before driving ball in 
direction of others on course, hence 
there was no negligence in permitting 
play over course while others were 
practicing thereon.—Petrich v. New 
Orleans City Park Improvement 
Ass’n, La.App., 188 So. 199. 

17. U.S.—^Dyer v. Robinson, C.C. 

Ohio, 110 F. 99. 

Conn—Glynn v. Lyceum Theatre Co., 

87 A, 796. 87 Conn. 237. 
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to the public as a means of exit, and where, if it 
was so held out, it was done by the lessee over 
whose acts the lessor could exercise no control.^^ 

Where the owner of premises leases it for use 
as a place of public amusement, and it has not been 
equipped as such by him, it has been held that he has 
the right to assume that the lessee will make the 
premises suitable for the proposed use, and is not 
liable for injuries to a patron caused by the breach 
of duty of the lessee in failing to do so;^^ nor is 
the lessor liable where the lessee with his permis¬ 
sion makes alterations in the premises and, by rea¬ 
son of the negligent manner in which this is done, 
a patron sustains injuries.2C> The lessor will not 
be relieved from liability by the agreement of the 
lessee to keep the premises in good repair,^^ but 
it has been held that an owner is not held liable for 
injuries due to a defect in the premises, where a 
purchaser in possession under an agreement of 
sale has covenanted to keep the premises in re¬ 
pair and there is no showing that the owner had 
reason to believe that necessary repairs would not 
be made before patrons were admitted to the 

premises.22 

Nuisance. A lessor of a swimming pool has been 
held not to be liable for the death of a patron 
caught in a drainage pipe, where the drainage pipe 
was not a nuisance.^s 

Amitsement devices. One who leases an amuse¬ 
ment device is not thereby relieved from the duty of 
exercising reasonable care in the construction and 
maintenance thereof.^^ 

Exemption from liability. An attempted exemp¬ 
tion of a proprietor from liability by printing on a 
ticket of admission will be inoperative to -achieve its 
purpose, where the limitation is not brought to the 
attention of the patron.^S 


(2) For Negligence of Lessees, Concession¬ 
ers, or Independent Contractors 

As a general ru!e the proprietor of a place of pub¬ 
lic amusement is liable for injuries to patrons, although 
the injury is caused by the negligence of an inde¬ 
pendent contractor, lessee, or concessioner. 

In view of the well settled principle that it is 
the duty of the proprietor of a place of public 
amusement to use ordinary or reasonable care to 
put and keep the premises, appliances, and amuse¬ 
ment devices in reasonably safe condition for per¬ 
sons attending, discussed supra § 39, it is very gen¬ 
erally held that he is liable for injuries sustained by 
a person in attendance, although the injury is caused 
by the negligent act or omission of an independent 
contractor, lessee, or concessioner.^® The liability 
of the proprietor of a concession area will not be 
affected by the fact that another collects the general 
admission to the grounds in which the concessions 
are operated.^^ In applying the general rule, it has 
been uniformly held that the owner of a building 
or structure designed for public exhibitions or enter¬ 
tainments is responsible for injuries to patrons re¬ 
sulting from the defective construction thereof, al¬ 
though the work of construction was performed by 
an independent contractor,and although he hired 
a competent contractor to do the work,29 a com¬ 
petent -architect to oversee it,®® and was himself 
Ignorant of the defect®^ and free from negligence 
personally.®® 

The proprietor is held liable for injuries resulting 
from negligent construction or maintenance by an 
independent contractor, lessee, or concessioner, of 
structures, appliances, apparatus, or amusement de¬ 
vices used by the latter in accordance with rights 
conferred on him by the proprietor,®® and for in¬ 
juries caused by their negligent operation or man- 


18. La.—McCain v. Majestic Bldgr. 
Co., 45 So. 258, 120 La. 306. 

19. Tenn.—^Beaman v. Grooms, 197 
S.W. 1090, 138 Tenn. 320, L.R.A. 
1918B 305. 

20. ISr.T.—^Bard v. New Tork, etc., R. 
Co., 10 DaJy 620. 

62 C.J. p 872 note 99. 

21. Fa.—^Folkman v. Lauer, 91 A. 
218, 244 Fa. 605. 

62 C.J. p 872 note 94. 

22 . Pa.—'Mag-lin v. Peoples City 

Bank, 14 A.2d 827, 141 Pa.Stiper. 
329. 

28. Tex.—Medlin v. Havener, Olv. 

App., 98 S.W.2d 863. 

24t. Conn.—Tur&eon v. Connecticut 
Co, SO A. 714, 84 Conn. 638. 

Hawaii.—Luhi v. Honolulu Lodge No. 

1 Modern Order of Phoenix, 31 Ha¬ 
waii 740. J 


25. Mass.—Kushner v. McGinnis, 
194 N.E. 106, 289 Mass. 326, 97 A. 
L.R. 578. 

26. Cal.—McCordic v. Crawford, 142 

P.2d 7, 23 Cal 2d 1—Basye v. 

Craft's Golden State Shows, 111 P. 
2d 746, 43 Cal.App.2d 782. 

Wis —Eide V. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474. 

62 C.J. p 872 note 4. 

27. Cal.—Basye v. Craft's Golden 
State Shows, 111 P.2d 746, 43 Cal. 
App.2d 782. 

28. Mich—Scott V. University of 
Michigan Athletic Ass'n, 116 N.W. 
624, 152 Mich. 684, 125 Am.S.R. 423, 
17 L.R.A.,N.S., 234, 15 Ann.Cas. 
516. 

62 C.J. p 873 note 7. 

29. Mich.—Scott v. TJniversity of 
Michigan Athletig Ass'n, ?upra. 
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30. N.T.—Fox V. Buffalo Park, 47 N. 
T.S. 788, 21 App.Div. 321, affirmed 
57 N.E. 1109, 163 N.T. 559. 

31. N.T.—^Pox V. Buffalo Park, su¬ 
pra. 

32. N.T.—^Fox V. Buffalo Park, su¬ 
pra, 

33. Cal.—^McCordic v. Crawford, 142 
P.2d 7, 23 Cal 2d 1. 

Wis.—Eide v. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474. 

62 C.J. p 873 note 12. 

Joint adventure 

Owner of bleachers could not es¬ 
cape liability for injuries due to de¬ 
fective construction of bleachers on 
ground that owner had granted les¬ 
see right to erect the bleachers, 
where it appeared there was a joint 
enterprise or partnership between 
thsm with respect to profits from use 
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agement of an amusement device but the contrary 
has been held where the device is not dangerous 
per se,^^ and it has been held that, unless a part 
of a device was defective and a reasonably attentive 
inspection would have disclosed that the device was 
improperly maintained, an owner of an amusement 
park is not liable for injuries to a patron of a de¬ 
vice which was built, operated, and maintained by 
an independent contractor and in which the lessor 
had no financial interest.^® Although the proprietor 
has been held liable for injuries sustained by patrons 
by reason of negligence in the giving of exhibitions 
by independent contractors, lessees, or conces¬ 
sioners, or by their employees,^'^ it has been held 
that, while the proprietor is not entirely relieved 
from responsibility because an exhibition is given 
by an independent contractor, if he has used due 
care in selecting a competent person to give the ex¬ 
hibition, he is not liable for negligence of the con¬ 
tractor or his employees.^® 

(3) For Negligence or Misconduct of Other 
Patrons or Third Persons 

Ordinarily, the proprietor of a place of public 
amusement will be liable for misconduct or negligence 
of other patrons or third persons only where there was 
a reasonable apprehension of danger from such con¬ 
duct, or where Injury resulting therefrom could have 
been prevented by the exercise of reasonabie care by 
the proprietor; liability will also result from the torts 


of employees acting within the scope of their employ¬ 
ment. 

If there is any reasonable apprehension of danger 
to a patron from the unlawful conduct of other 
patrons or third persons, or if a personal injury 
from the misconduct of other patrons or third per¬ 
sons can be prevented by the proprietor of a place 
of amusement by the exercise of ordinary care 
and diligence, he may be guilty of negligence for 
his failure to use it, and consequently responsible in 
damages.Where a spectator at a polo game 
was injured by the giving way of a guardrail in 
front of the gallery, the fact that he was pushed 
from his seat to the floor below by the acts of 
spectators behind him does not relieve the owner 
of the building from the liability for maintaining 
the rail in a defective condition.'^^ The failure of 
the proprietor to eject an intoxicated patron will 
render him liable to persons injured by such pa- 
tron.'^i Where one patron is injured through the 
carelessness of another patron, the owner or opera¬ 
tor of the place of amusement is not ipso facto 
liable,^^ and, where the acts of third persons caus¬ 
ing the injuries were not such as could have been 
reasonably anticipated, the proprietor is not liable 
for injuries resulting therefrom.^^ Accordingly, 
proprietors of a moving picture show are not liable 
for an injury to a patron caused by articles thrown 
into the room by persons on adjoining premises, un- 


of bleachers.—^Witherspoon v. Haft, ^ 
App., 103 N.E.2d 275, affirmed 106 N. 
E 2d 296, 157 Ohio St. 474. 
liability of concessioner immaterial 
The liability of one operating 
shooting gallery in conjunction with 
carnival shows under agreement with 
owner of carnival for injury to pa¬ 
tron, does not relieve show owner of 
liability for such injury because of 
his negligence in failing to maintain 
reasonable inspection of gallery to 
see that Its appliances and method 
of operation were reasonably safe — 
Basye v. Craft's Golden State Shows, 
111 P.2d 746, 43 Cal.App.2d 782. 

34. Tenn.—Gentry v, Taylor, 186 S. 
W.2d 621, 182 Tenn. 223. 

62 C J. p 873 note 13. 

35. Mich.—^Knottnerus v. Horth 

Park St. Ry. Co.. 62 N.W. 629, 93 
Mich. 529, 17 L.R.A. 726, 

36. Md—Kuhn v. Carlin, 76 A 2d 
345, 196 Md. 318. 

37. Va.—^Richmond & M. Ry. Co. v. 
Moore, 27 S.B. 70, 94 Va, 493, 37 
L.R.A. 268. 

62 C.J. p 874 note 14. 

38. N.J.—-Reisman v. Public Service 

Corporation, 81 A, 838, 82 H.J. 
Law 464, S8 LR.A.,N.S., 922— 

Sebeck y. Plattdeutsche Volkfest 
Vereln, ^6 A. 631, 64 NJT.Law 6^4. 


39. Ga —Savannah Theaters Co. v. 
Brown, 136 SE 478, 36 Ga.App. 
352. 

62 C.J. p 874 note 17. 

40. Mass.—Schofield v. Wood, 49 N. 
E. 636, 170 Mass. 415. 

41. Pa.—Martin v. Philadelphia 
Gardens, Inc, 36 A.2d 317, 348 Pa, 
232. 

42. Cal.—^Anderson v. Ocean Sport 
Fishing, 83 P.2d 615, 28 Cal.App.2d 
712. 

Pailur© to promulgate rules 

Failure of operator of fishing barge 
to promulgate rules governing man¬ 
ner in which fishing should be done 
on barge did not in itself render op¬ 
erator liable for injuries sustained 
by patron due to negligent casting 
by another person on barge.—^Ander¬ 
son V. Ocean Sport Fishing, supra. 

43. Cal.—^Wiersma v. City of Long 
Beach, App., 106 P.2d 45. 

Injury caused by thrown bottle 
Promoter was not liable either on 
theory of breach of duty or, if breach 
occurred, on theory of causal connec¬ 
tion between breach and injury sus¬ 
tained by spectator when struck by 
bottle thrown by unidentified person 
when crowd was aroused by second 
spectator’s threat to kill one of the 

741 


participants.—^Whitfield v. Cox, 52 S. 
E.2d 72, 189 Va. 219. 

Matters not foreseeable 

(1) A baseball club was not liable 
for injuries received by boy attend¬ 
ing game who was injured by patron 
falling from overcrowded parapet, 
where there was no circumstance 
from which it could be inferred that 
conduct of patrons could have been 
foreseen and controlled by club or 
evidence that patrons’ position was 
inherently dangerous or that club, 
through its servants, had knowledge 
or constructive notice that patrons 
were standing upon parapet or that 
their conduct was disorderly, since 
proximate cause of injury was pa¬ 
trons’ unusual conduct.—Kallish v* 
American Base Ball Club of Philadel¬ 
phia, 10 A.2d 831, 138 Pa.Super. 602. 

(2) Where plaintiff while skating 
off rink was pushed against railing 
of rmk, and it was not alleged or 
proved that he was injured as result 
of some danger, beyond normal dan¬ 
gers incident to skating in rmk, 
which arose from overcrowding and 
which operator of rink, as reasonably 
prudent person, should have fore¬ 
seen, operator could not he found 
negligent.—Cigan v. Arcadia Garden 
Corporation, 55 N.B.2d 290, 323 Ill, 
App. 170. 



46 THEATERS & SHOWS 


86 C.J.S, 


less the proprietors had knowledge that such per¬ 
sons were committing depredations, or had done so, 
and thereupon negligently failed to protect those 
invited to the entertainment.^^ Likewise, it has 
been held that the owner of a show is not liable 
for injuries to a patron when a seat on which he 
was sitting collapsed because boys were swaying the 
seats back and forth.^5 proprietor of a place of 
amusement is not liable for injuries to a person 
resulting from the conduct of a patron during a 
panic, where the proprietor’s failure to perform 
certain duties during the panic had no connection 
with the acts of such patron.^^ 

Although a proprietor of a place of amusement 
is liable for the conduct of a servant acting in the 
proprietor’s business within the scope of the ser¬ 
vant’s employment,the proprietor will not be liable 
where such act is outside the scope of the employ¬ 
ment.'*^ Moreover, the proprietor of an establish¬ 
ment where a baseball game is conducted is not 
liable for the independent acts of the players, where 
they are not his agents, servants, or employees.'*^ 
Likewise, the proprietor of a theater has been held 
not liable for the acts of a program seller where it 
was not contended that the program seller was an 
agent or employee.^Q 

Explosion during strike. A theater owner, 
whose striking operators had threatened violence 


against the theater, has been held not liable for 
injuries due to an explosion, where the theater was 
properly guarded and the cause of the explosion 
was unknown. 

h. Lessees 

The lessee of a theater or other place of public 
amusement will be liable for injuries caused by a de¬ 
fective condition in the premises of which he had actual 
or constructive notice, but the rule is otherwise with 
respect to defects not discoverable by the exercise of 
ordinary care. 

A lessee of a theater or other place of public 
amusement is liable for injuries caused by defective 
conditions known to him or which he could have 
discovered by the exercise of reasonable care.52 On 
the other hand, he is not liable for injuries caused 
by defective conditions not discoverable by the exer¬ 
cise of ordinary care;^^ nor is he liable where 
there was no negligence in the maintenance and 
operation of the place.^^ A lessee of grounds, who 
let space to concessioners for giving performances 
or exhibitions, but who holds himself out -as man¬ 
aging the entire area used therefor, is liable for 
injuries sustained by a patron by reason of the 
defective condition of the premises.^^ A lessee of 
a swimming pool is not liable for the death of a 
patron caught in a drainage pipe, where the drain¬ 
age pipe was not a nuisance.^® 


44. N.T,—^Flanagan v. Goldberg, 122 
N.T.S. 205, 137 App.Div. 92. 

45. Mo.—^Kerns v. X>ykes, 48 S.W 2d 
183, 226 Mo.App. 912 

46 . N.T.—Ward v. F. R. A. Operat¬ 
ing Corporaticn, 192 N.E. 5S5, 265 
TsT.T. 303. 

Action in emergency 

Theater owner would not be liable 
for iniuries sustained by spectator, 
even if owner failed to take a par¬ 
ticular course of action to quiet the 
panic, since owner was not obliged to 
exercise best judgment and was not 
liable for wrong choice of action if 
called upon to act quickly in face 
of peril.—^Ward v. P. R. A. Operating 
Corporation, supra. 

47. Ky.—Babb v. Crescent Amuse¬ 
ment Co., 99 S.W.2d 199, 266 Ky 
382. 

Agent or servant 

(1) Operator of amusement device, 
accountable for receipts to owner 
was agent for owner, who was re¬ 
sponsible for tort.—Shankland v. 
Morris & Castle Shows, 4 La App. 
326. 

(2) Where substitute usher was 
acting as servant of theater proprie¬ 
tor and within scope of his employ¬ 
ment when he ejected boy from thea- 
telr, proprietor was liable therefor, 
even if substitute used unnecessary 


force in ejecting boy.—Curran v 
Dorchester Theatre Co., 32 K.E 2d 
690, 308 Mass. 469. 

Acts within scope of employment 
Unauthorized assault on patron by 
theatre usher who forcibly removed 
boy from his seat for alleged dis¬ 
turbance, was committed while usher 
was acting "‘within scope of employ¬ 
ment,” where usher's duties required 
him to warn patrons once if they 
made a noise, and, if there was fur¬ 
ther disorder, to notify special po¬ 
lice officer who took tickets, and, if 
necessary, to get a regular police of¬ 
ficer.—^Panciullo V. B. G. & S. Thea¬ 
tre Corporation, 8 3S’.E.2d 174, 297 
Mass. 44. 

48. N.J.—^Hackney v. Mutual Thea¬ 
tre Co., 174 A. 520, 113 IST.J.Law 
361, affirmed 178 A. 754, 115 N.J. 
Law 112. 

Acts not within scope of employ¬ 
ment 

Theater janitor was not acting 
within scope of his employment when 
pistol which janitor was not author¬ 
ized to carry accidentally exploded 
and killed deceased as janitor was 
leaving post of duty.—^Bahb v. Cres¬ 
cent Amusement Co., 99 S W.2d 199, 
266 Ky 382. 

49. N.Y—^Zeitz v. Cooperstown 

Baseball Centennial, 29 lsr.Y.S.2d 66. 
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50. Kan.—^Klish v. Alaskan Amuse¬ 
ment Co., 109 P.2d 75, 153 Kan. 
93. 

51. Tex.—^Paschall-Texas Theatres 
V. Waymire, Civ.App., 81 S.W.2d 
767, error refused. 

52. U.S.—^Dyer v. Robinson, C.C. 
Ohio, 110 F. 99. 

Cal.—Moffitt V. Ford Motor Co., 26 P. 

2d 661, 135 Cal.App. 7. 

]Latent defect 

Operators of hotel who, for purpose 
of advertising the hotel, put on a 
horse race on realty owned by third 
person, were liable for death of par¬ 
ticipant in race, whose horse fell be¬ 
cause of a latent defect in the real¬ 
ty—Hotels El Rancho v. Pray, 187 
P.2d 668, 64 Nev. '691. 

53. U.S.—^Dyer v. Robinson, C.C. 
Ohio, 110 F. 99. 

54. OSr.Y. —^Alper v, Madison Square 
Garden Corporation, 268 OST.Y S. 152, 
239 App.Div. 650. 

Degree of care required to be exer¬ 
cised see supra § 41. 

Due care on part of lessee see supra 
§ 42. 

55. Mo —^Douglas v. Lang, App., 124 
S.W.2d 642. 

56. Tex.—^Medlin v. Havener, Civ. 
App., 98 S.W.2d 863. 
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c. Concessioners 

A general concessioner of •amusement devices, who 
retains control of them, is liable for injuries resulting 
from his failure to exercise reasonable care as to their 
safety. 

A general concessioner as to amusement devices 
to be operated at a place of public amusement, who 
sublets to others, for a percentage of the receipts, 
the right to operate such devices and who retains 
control of all of them, is liable for injuries caused 
by a violation of his duty to use reasonable care 
for the safety of the premises,notwithstanding 
want of knowledge of defective conditions, dis¬ 
coverable by the exercise of reasonable care,58 or 
intervention of an independent contractor in prepa¬ 
ration for, or conduct of, the entertainment.^9 One 
who procures wrestlers for a match has been held 
not liable for the acts of a wrestler during the 
match, where the wrestler was not in his employ or 
under his control.^® 

d. Other Persons 

The courts have considered and determined the lia¬ 
bility or nonliability of various persons toward patrons 
of places of amusement, including participants in athletic 
contests. 

One who has had nothing to do with the use of 
property, or with the construction, maintenance, or 
operation of seats or devices thereon, and who does 
not participate in the profits from the sale of 
tickets, cannot be held liable for injuries resulting 
from defects in such property or devices,in the 
absence of proof that the person held himself out 
as controlling or operating the device.®^ a street 
railway having a terminal in an amusement park, 
extending an invitation to the public to visit the 
park as the inviter's place of amusement, is answer- 
able according to the expected consequences of such 
invitation.®^ 


Participants in athletic contest. Where players in 
an athletic contest are not connected with the man¬ 
agement, do not share in the proceeds, and have no 
interest in the venture, recovery cannot be had 
against them for injuries sustained by a patron.®^ 
A rider in a polo game, whose horse became un¬ 
manageable and beyond his control, is not charge¬ 
able with actionable negligence so as to allow re¬ 
covery by an injured spectator.®^ 

Employee of lessor, who had no control of the 
lighting system in a theater rented for graduation 
exercises, has been held not liable for injuries 
caused by the darkness of a step in an aisle.®® 

Manager of theater for lessee has been held not 
liable for a breach of contract based on the sale 
of a ticket and ejection by employees of the lessee, 
where the manager was not a party to the con¬ 
tract;®^ nor is he liable in tort, where he was not 
a party to the alleged wrongful acts of the lessee^s 
employees.®® 

§ 47. Contributory Negligence and Assump¬ 
tion of Risk 

a. In general 

b. Reliance on care of proprietor and 

his employees 

c. Disregard of warnings and instruc¬ 

tions 

d. Choice of alternative courses 

e. Effect of contributory negligence 

f. Assumption of risk 

a. In G-eneral 

Patrons of a place of public amusement are required 
to use ordinary care to avoid injury, but ordinary care 
is all that is required. 

Patrons of a theater or other place of public 
amusement are not relieved from all duty to them¬ 
selves for their own safety,®® and -are required to 


57. Tenn.—^Hartman v. Tennessee 
State Fair Ass'n, 183 S.W. 733, 134 
Tenn- 149, Ann.Cas,1917D 931. 

62 C.J. p 874 note 26. 

58. Ind.—^Rubin & dierry Shows, 

l nc. V. Dinsmore, 164 IST.E. 304, 88 

l nd. App. 616. 

59 . Ind.—Rubin & Cherry Shows, 
Inc. V. Dinsnaore, supra. 

60. Neb.—^Klause v. Nebraska State 
Board of Agriculture, 35 N.W.2d 
104, 160 Neb. 466. 

61. CaJ.—^Denman v. City of Basa- 
dena, 282 P, 820, 101 Cal.App. 769. 

G-a.—Goettee v. Carlyle, 22 S,B.2d 864, 
68 Ga.App. 288. 


62. Ga.—Goettee v. Carlyle, 22 S E. 
2d 864, supra. 

63. N.H.—^Jackson v. Public Service 
Co. of New Hanapshire, 163 A. 604, 
86 N.H. 81. 

Activities of company not invitation 

Streetcar company’s carrying of 
advertisements of amusement park, 
and its -sending* conductor about park 
for passengers before last car left, 
was not invitation to public to visit 
park, with respect to liability for in¬ 
vitee's injury.—Jackson v. Public 
Service Co. of New Hampshire, su¬ 
pra. 

54 . Cal,—Quinn v. Recreation Park 
Ass'n, 46 P.2d 144, 3 Cal.2d 726— 
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Thurman v. Ice Palace, 97 P.2d 
999, 36 Cal,App.2d 364. 

65. Pa.—Douglas v. Converse, 93 A. 
956, 248 Pa. 232. 

66 . Mont.—Gray v. Fox West Coast 
Service Corporation, 18 P.2d 797, 93 
Mont. 397. 

67. Tex.—Weis v. Skinner, Civ.App., 
178 S.W. 34. 

68 . Tex.—Weis v. Skinner, supra. 

69. Mo.—Hudson v. Kansas City 
Baseball Club, 164 S.W.2d 318, 349 
Mo. 1216. 

Ohio.—Ivory v. Cincinnati Baseball 
Club Co., 24 N.E.2d 837, 62 Ohio 
App. 614. 
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use ordinary’^o or due'll care to avoid injury, and 
this requires the exercise of ordinary care both to 
avoid dangers known to them and to discover dan¬ 
gers or conditions of danger to which they might 
become exposed.'^^ Ordinary care to avoid injury 
is, however, all that is required,'^^ and it is such 
care as an ordinarily prudent person would have 
used under the same or similar circumstances.'^^ 

Knowledge and appreciation of danger. The duty 
to protect one's self against danger extends to such 
dangers as are known or should be obvious to a 


reasonable and prudent person in the exercise of 
due care under the circumstances and a patron, 
in order to be guilty *of contributory negligence, 
must not only have knowledge of danger existing, 
but it must also be shown that he realized or ap¬ 
preciated the danger involved.*^ ^ Accordingly, a pa¬ 
tron is not guilty of negligence in not avoiding 
injury unless he knew and appreciated, or should 
have known and appreciated, the danger.'^^ How¬ 
ever, if he knew of and appreciated the danger or 
should have done so, his failure to use ordinary care 
to avoid injury therefrom is negligenceJ^ 


70. Cal.—Matherne v. Los Feliz The¬ 
atre, 128 P 2d 59, 53 Cal.App 2d 660 

N.Y.—Grifel v. State, 110 N.Y.S 2d 
739, 202 Misc. 1007. 

Pa,—Toddes v. Hershey Estates, 
Ooin.Pl., 68 Dauph.Go. 383. 

Tenn.—^Loew^s IN'ashville & Knoxville 
Corporation v. Durrett, 79 S.W.2d 
598, 18 TennApp. 489, 

62 C.J. p 875 note 39. 

Ckinduct of ordinarily prudent peo¬ 
ple 

The acts of spectators must be 
Judg-ed according to conduct which 
ordinarily prudent people show under 
like circumstances.—Ingersoll v. 
Onondaga Hockey Club, 281 N.Y.S. 
605, 245 App.Div. 137. 

Caution according to facts 

Since lighting in moving picture 
theater aisles must be dim patrons 
entering theater are presumed to be 
aware of that fact and must exer¬ 
cise caution accordingly.—Kissell v. 
Lycoming Amusement Co., 10 A.2d 
908, 138 Pa. Super. 404. 

71. II.I.—Phelps V. Burrillville Rac¬ 
ing Ass’n, 53 A.2d 753, 73 R.L 84. 

jjue regard for own safety 

It was duty of theater patron, 
starting down steps in aisle when 
lights were on at intermission, to 
continue down them, after all but 
aisle lights were turned off, with 
due regard for her own safety.—Co¬ 
lumbia Amusement Co. v. Settle, 168 
S.W.2d 734, 293 Ky. 187. 

73. Conn.—Seabridge v. Poll, 119 A. 
214, 98 Conn. 297. 

Ky.—Corpus Juris cited in WaddeTs 
Adm'r v. Brashear, 78 S.W.2d 31, 
32, '257 Ky. 390, 98 A.L.R. 553 
arotice of probability of danger 
Patron leaving theater and seeing 
that it was raining heavily and that 
sidewalks were wet was required in 
exercise of ordinary care to take no¬ 
tice of probability that there might 
be water on the floor of lobby, and 
protect herself against dangerous 
condition resulting therefrom.— 
Matherne v. Los Feliz Theatre, 128 
P.2d 59, 53 Cal.App,2d 660. 

73. Cal.—Siegman v. Fetters, 210 P. 
49, 59 Cal.App. 114. 


Ky.—Louisville Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky. 785. 
Anticipation of step 

A patron of moving picture theater, 
in exercise o-f ordinary care, would 
not be required to anticipate or re¬ 
member existence of a single step 
immediately in front of seat occupied 
by him fronting a cross aisle.—Co¬ 
lumbia Amusement Co. v. Rye, 155 S 
W.2d 727, 288 Ky. 179. 

74. Neb.—^Frye v. Omaha & C. B. St. 
Ry. Co, 183 N.W. 567, 106 Neb. 333, 
22 A.L R. 607. 

I 45 C J. p 1010 note 97 [a] (1). 

The age and ailments of a patron 
could be considered in determining 
extent to which patron was contrib- 
I utonly negligent.—^Helms v. Pox 
Badger Theatres Corp., 33 N.W.2d 
210, 253 Wis. 113. 

Infants are bound to use that de¬ 
gree of care only which ordinarily 
prudent children of similar age and 
like intelligence are accustomed to 
use under like circumstances. 

Colo —Corpus Juris quoted in Lake¬ 
side Park Co. v. Wein, 141 P.2d 
171, 172, 111 Colo. 322. 

Or.—Hill V. Merrick, 31 P.2d 663, 147 
Or. 244. 

Tex.—Terrell Wells Health Resort v 
Severeid, Civ.App., 95 S.W.2d 526 
62 C.J. p 875 note 42 [a]. 
Consideration of propensities of chil¬ 
dren 

In determining whether a boy who 
struck his head on bottom of defend¬ 
ant’s swimming pool after descend¬ 
ing a slide was guilty of contribu¬ 
tory negligence, well-known propens¬ 
ities of children to climb about and 
play may be considered.—^Levy v. 
Cascades Operating Corporation, 27 
N.Y.S.2d 258, 176 Misc. 373. 

75. Minn.—^Modec v. City of Eveleth, 
29 N.W.2d 453, 224 Minn. 656. 

Neb.—Klause v. Nebraska State 
Board of Agriculture, 35 N.W 2d 
104, 150 Neb. 466—Tite v. Omaha 
Coliseum Corporation, 12 N.W.2d 
90, 144 Neb. '22. 

Restricted use of amusement chute 

With respect to contributory neg¬ 
ligence of adult patron in sliding 
down chute, use of slide was not re¬ 
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stricted to children, where there were 
no signs displayed so restricting use, 
and chute was located in connection 
with other adult amusement devices. 
—Chardon v. Alameda Park Co., 36 
P.2d 136, 1 Cal.App.2d 18. 

76. Or—^Hill v. Merrick, 31 P.2d 
663, 147 Or. 244. 

Reliance on appearances 

Theater patron could trust to a 
! certain extent to appearances and 
could reasonably believe, in absence 
of anything to contrary appearing, 
that floor continued at same level be¬ 
yond seat which she was occupying 
and for a few feet more along which 
she intended to travel.—Rosen v. 
Boston Symphony Orchestra, 54 N.E. 
i 2d 49, 315 Mass. 732. 

1 77. Me.—Easier v. Eownie Amuse¬ 
ment Co., Inc, 133 A, 905, 125 Me. 

I 334, 53 A.L.R. 847. 

62 C.J. p 875 note 43. 

Defect held not patent or obvious 
Nev.—^Hotels El Rancho v. Pray, 187 
P.2d 668, 64 Nev. 591. 

Kiddeu danger 

Theater patron was not guilty of 
contributory negligence as a matter 
of law where the danger was hidden 
from view and was not observable by 
person exercising ordinary care. 

U.S.—Wright V. Paramount-Richards 
Theaters, C.A,La., 198 P.2d 303. 
La.—Casanova v. Paramount-Rich¬ 
ards Theaters, 16 So.2d 444, 204 La. 
813. 

Risk not obvious 

Young patron of swimming pool 
could not be charged with contribu¬ 
tory negligence or with having vol¬ 
untarily subjected himself to unseen 
danger if to the boy risk was not an 
obvious risk or one that was a nec¬ 
essary incident of sport.—Levy v. 
Cascades Operating Corporation, 27 
N.Y.S.2d 258, 176 Misc. 373. 

78. La.—Pittman v. Gulotta, App., 
25 So.2d 343. 

N.Y.—^Liobsenz v. Rubinstein, 15 N. 
YS.2d 848, 258 App.Div. 164, af- 
flrmed 28 N.E.2d 22, 283 N.Y, 600— 
Schwartz v. International Vaude¬ 
ville Co., 269 N.Y.S. 642, 150 Misc. 
682. 



86 C.J.S, 


THEATERS & SHOWS § 47 


Danger incurred to save life or prevent personal 
injury. A patron is not guilty of contributory negli¬ 
gence in exposing himself to danger to rescue an¬ 
other patron from danger of death or personal in¬ 
jury.'^ ^ 

Proximate cause. Contributory negligence is es¬ 
tablished if the negligence of the patron of a place 
of public amusement contributed directly and prox- 
imately to the happening of the event in any degree, 
even though only to a slight degree.The negli¬ 
gence of a patron in not exercising care for his 
safety, whereby he fell, has been held to be the 
proximate cause of the resultant in jury. 


b. Reliance on Care of Proprietor and His Em¬ 
ployees 

A patron, in the absence of notice to the contrary, 
Is entitled to assume that the premises and devices are 
m a reasonably safe condition; he is not required to 
make an inspection to determine their safety. 

In the absence of notice to the contrary,^^ or of 
a warning,^ 3 the patron of a place of public amuse¬ 
ment has the right to assume that the premises, 
or amusement devices placed thereon,are in a 
reasonably safe condition, or are usable in the 
customary manner,^6 and he is under no duty to 
make an inspection for the purpose of determining 
their safety.^^ He is also entitled to assume that 


Pa.—^Armstrong v. Warner Bros. 
Theatres, 54 A.2d 831, 161 Pa.Super. 
385. 

62 C.J p 876 note 44. 

Momentary forgetfulness 

Patron, who was injured while 
leaving moving picture theater, was 
not relieved of contributory negli¬ 
gence by rule of “momentary forget¬ 
fulness*' so as to be entitled to re¬ 
cover for injuries where there was 
no sudden and adequate disturbing 
cause which would make the rule ap¬ 
plicable.—Black V. American Mut 
Liability Ins. Co., La.App., 37 So.2d 
63. 

Placing one’s self in peril, with 
knowledge of danger of bathing 
beach, constitutes contributory neg¬ 
ligence —Waddel's Adm'r v. Bra- 
shear, 78 SW.2d 31, 257 Ky, 390, 98 
A.L.R. 653 

Proceeding in dark was held con¬ 
tributory negligence. 

Ind—Olsen v. Edgerly, 18 N.B.2d 937, 
106 Ind.App. 223. 

Pa.—Beck v. Stanley Co. of America, 
50 A.2d 306, 355 Pa. 608—Rissell 

V. Lycoming Amusement Co., 10 A. 
2d 908, 138 Pa.Super. 404—Hard¬ 
man V. Stanley Co. of America, 189 
A. 886, 125 Pa Super. 41. 

Tenn.—Loew's Nashville & Knoxville 
Corporation v. Burrett, 79 S.W.2d 
698, 18 Tenn.App. 489. 

79. Conn.—Nordgren v. Strong, 149 
A. 201, 110 Conn. 693. 

62 C.J. p 877 note 57. 

80. Cal.—Martin v. Los Angeles 
Turf Club, 103 P.2<1 188, 39 Cal 
App.2d 838. 

81- Tenn.^^—Creen v. Crescent 
Amusement Co., 223 S.W.2d 201, 32 
Tenn.App. 664—Smith v. Crescent 
Amusement Co., 184 S.W.2d 179, 27 
TenmApp. 632. 

82- Nev.—Hotels El Rancho v. 
Pray, 187 P.2d 668, 64 Nev. 691. 

Or.—Curtis v. Portland Baseball 
Club, 279 P. 2T7, 130 Or. 93. 

8 ^ Mich.—Oray v. Briggs, '243 N. 

W. 254, 259 Mich. 440. 

N.J.—^Donderi v. Te^iant Motion i^ic- 


ture Co., 110 A. 911, 94 N.J.Law 
483. 

84. XJ S —right v. Paramount- 
Richards Theatres, C.A.La., 198 P 
2d 303—^Vale v Indiana County 
Theaters Co, O.C.A.Pa., 120 F.2d 
495. 

Cal —Gates v Gautier, 85 P 2d 141, 
29 Cal App 2d 524 

Iowa.—La Sell v. Tri-States Theatre 
Corporation. 11 N.W.2d 36. 233 

Iowa 929. ^ 

Ky—Louisville Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky. 785— 
Waddel’s Adm'r v. Brashear, 78 S 
W.2d 31, 257 Ky. 390, 98 AL.R. 
663—Louisville Water Co. v. Bow¬ 
ers, 64 S.W,2d 444, 251 Ky. 71. 

La—Casanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 
La. 813 

Mass.—Matthews v. L & L Enter¬ 
prises, 50 N.E.2d 816, 314 Mass 
63'8. 

Mo,—CorpxLs Juris cited in Hughes v. 
St Louis Nat. League Baseball 
Club, 224 S.W.2d 989, 993, 359 Mo. 
993—Corpus Juris cited in Brown 

V. Reorganization Inv. Co., 166 S 

W. 2d 476, 480, 350 Mo. 407—May- 
bee V Missouri Orpheum Corpora¬ 
tion, 181 S.W.2d 771, 238 Mo.App 
537. 

N.J.—Castmo v. Di Menzo, 11 A.2d 
738, 124 N.J.Law 398. 

N.Y.—Saari v. State, 119 N.Y.S.2d 
507, 203 Misc. 859. 

Pa —Simmonds v. Penn Fruit Co, 
Com.Pl., 33 Del.Co. 368. 

62 C.J. p 876 note 47. 

“In the absence of knowledge of 
perils not ordinarily Incident to a 
cross-country race, but artificially 
created, the invatee has a right to re¬ 
ly upon the assurance that the owner 
or occupant of the land, who has in¬ 
vited him to participate in the race, 
will exercise reasonable and ordinary 
care, by examination or inspection of 
the premises to learn of the condition 
of the same in accordance with the 
purpose of the invitation, and that 
such owner or occupier will either 
rectify hidden defects, or those which 
are not readily observable to one in 
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the situation of the Invitee, or that 
he will, at least, give timely warn¬ 
ing of their presence."—Hotels El 
Rancho v. Pray, 187 P 2d 568, 579, 
64 Nev. 591. 

85. Cal —Chardon v, Alameda Park 
Co. 36 P2d 136, 1 Cal.App.2d 18. 

Pa—Bekelja v. James E, Strates 
Shows, Inc., Com.Pl., 66 Dauph.Co. 
317. 

62 C.J p 876 note 48. 

86. Mich.—Gray v. Briggs, 243 N.W. 
254, 259 Mich 440. 

Swimming pool 

Young patron of swimming pool 
had a right to believe that depth of 
water was sufficient to deflect his 
head away from bottom of pool 
where there was no prohibition or 
warning against using slide in such 
manner and boy had seen others use 
slide in a similar way without in¬ 
jury—Levy v Cascades Operating 
Corporation, 27 N.Y S 2d 268, 176 

Misc 373. 

87. U.S. —Fox West Coast Agency 
Corporation v. Forsythe, C.C.A. 
Cal., 131 F.2d 629. 

Cal —Gates v. Gautier, 86 P.2d 141, 
29 Cal.App.2d 524—Chardon v. Ala¬ 
meda Park Go., 36 P.2d 136, 1 Cal. 
App 2d 18. 

Ky.—^Waddel’s Adm’r v. Brashear, 
78 S.W.2d 31, 257 Ky. 390, 98 A. 
L.R. 663—Louisville Water Co. v. 
Bowers, 64 S.W.2d 444, 251 Ky. 71. 
Mo — Corpus Juris cited in Hughes 
V. St. Louis Nat. League Baseball 
Club, 224 S.W.2d 989, 993, 369 Mo. 
993— Corpus Juris cited in Brown 

V. Reorganization Inv. Co., 166 S. 

W. 2d 476, 480,^50 Mo. 407—May- 
bee v. Missouri Orpheum Corpora¬ 
tion, 181 S.W.2d 771, 238 Mo.App. 
637. 

Nev.—Hotels El Rancho v. Pray, 187 
P.3d '668, 64 Nev. 591. 

NY.—Saari v. State, 119 N.Y S. 2d 
507, 203 Misc. 869. 

62 C.J. p 876 note 49, 

TTnusual or hidden dangers 

(1) In the absence of knowledge 
or warning of danger, a patron of a 
movie theater was not required to 
be on the lookout for dangers not 



86 C.J.S, 


§ 47 THEATERS & SHOWS 

an employee managing- an amusement device is 
competent and careful.^^ The mother of a child 
riding in a merry-go-round may rely on the im¬ 
plied promise of an attendant to look after the 
child,®^ 

c. Disregard of Warnings and Instructions 

A patron who exposes himself to danger in disre¬ 
gard of warnings or instructions Is guilty of negli¬ 
gence. 

A patron who exposes himself to danger in dis¬ 
regard of warnings and instructions,^^ or rules, 
is guilty of negligence, and it has been held that, in 
these circumstances, the doctrine of last clear 
chance considered in Negligence §§ 136-139, can¬ 
not be invoked.®2 Where an adult patron was 
merely rocking gently in a swing reserved for chil¬ 
dren, the fact that signs discouraged the use of the 
facilities by adults will not bar recovery for injuries 
caused by the breaking of the swing.®® 

d. Choice of Alternative Courses 

A patron who chooses an unsafe course of conduct, 
rather than one which is safe, is guilty of contributory 
negligence. 

A patron who is offered a choice of two positions 
from which to see an exhibition, one of which is less 
safe than the other, is guilty of negligence if, with 


knowledge of the risk and dangers, he chooses the 
more dangerous place ;®^ and, where there is a safe 
way to enter and leave a place of public amuse¬ 
ment, of which way plaintiff has knowledge, and he 
sees fit to use an unsafe way, he is guilty of negli- 
gence.®^ The patron must, however, have known 
of the danger involved.®^ 

e. Effect of Contributory Negligence 

The contributory negligence of a patron generally 
bars recovery for injuries sustained. 

To the extent that a duty of self-protection rests 
on the patron, the duty of the proprietor to protect 
him is reduced.®7 Unless obviously dangerous, con¬ 
duct of a patron of a place of public amusement, 
which might otherwise be contributory negligence, 
is deprived of its character as such if it is at the 
direction of the proprietor or his agent.®® In ac¬ 
cordance with principles considered in Negligence 
§ 130, the general rule, subject to some limitations, 
such as the ‘^last clear chance’’ doctrine,®® is that 
contributory negligence of a patron of a place of 
public amusement operates as a bar to a recovery 
for injuries sustained,! even though the proprietor 
of the place was also guilty of negligence.® 

f. Assumption of Risk 

A patron assumes the ordinary and natural risks 


reasonably to be apprenhended.—La 
Sell V. Tri-States Theatre Corpora¬ 
tion, 11 NW.2d 36, 233 Iowa 929. 

(2) Theater patron is not charged 
with legal duty to look out for lurk¬ 
ing or hidden dangers therein. 

U.S.—Wright V. Paramount-Richards 
Theatres, C.A.La., 198 P.2d 303. 

La.—Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 
La. 813. 

88. Pa—'Hays v. Eldora Amuse¬ 
ment Co., 51 Pa.Super. 426. 

89. Mont—r o w n v. Columbia 

Amusement Co., 6 P.2d 874, 91 

Mont 174, 

62 C.J. p 876 note 51. 

90. N.Y.—Shields v. Van Kelton 
Amusement Co-., 127 KE. 261, 228 
ISr.Y. 396. 

62 C.J. p 876 note 52. 

91. La.—^Walker v. Rose Hill 
Amusement Co , App., 167 So 144. 

Tohoggaa. slide 

Plaintiff who fell from toboggan 
slide, while attempting, in violation 
of rules with which he was familiar, 
as third member of party to ride in 
standing position on sled intended 
to accommodate only two persons 
was grossly negligent.—Walker v. 
Rose Hill Amusement Co., supra. 

92. Md.—State v. Glen Echo Park 

Co., 113 A. 86, 137 Md. 529. i 


93- N.Y. —Silverstein v. Camp Da¬ 
vid, 59 NY.S2d 6. 

94. Mo.—Grimes v. American League 
Baseball Co , App., 78 S.W.2d 620. 

N.Y.—Zeatz v. Cooperstown Baseball 
Centennial, 29 N.Y.S 2d 66. 

62 C.J. p 876 note 55. 

95. Wash —^Hendershott v. Modem 
Woodmen of America, 119 P. 2, 66 
Wash. 155. 

62 C.J. p 877 note 56. 

96. Neb.—^Klause v. Nebraska State 
Board of Agriculture, 35 N.W.2d 
104, 160 Neb. 466. 

Pa,—Falen v. Monessen Amusement 
Co-., 69 A.2d 65, 363 Pa. 168. 

97. Mo.—^Hudson v. Kansas City 
Baseball Club, 164 S.W.2d 318, 349 
Mo 1215. 

Ohio,—Ivory v. Cincinnati Baseball 
Club Co., 24 N.E.2d 837, 62 Ohio 
App. 514. 

98. N.C.—Drumwright v. North Car¬ 
olina Theatres, 45 S.E.2d 379, 228 
N.C. 325. 

99. Conn.—^Nordgren v. Strong, 149 
A. 201, 110 Conn. 593. 

1 . Cal —Matherne v. Los Peliz 

Theatre, 128 P.2d 59, 63 Cal.App. 
2d 660—^Preston v. Baths, 106 P 2d 
16, 41 Cal App.2d 148—Chardon v. 
Alameda Park Co, 36 P2d 136, 1 
Cal App 2d 18, 

Ga—Day v. Trion Co., 192 S.E. 88, 
56 Ga.App. 1. I 


Ind.—Olsen v. Edgerly, 18 N.E2d 
937, 106 Ind.App. 223. 

La—^Walker v. Rose Hill Amuse¬ 
ment Co., App, 167 So. 144—^Mc- 
Kelvy V. Capitol Amusement Co., 
App., 169 So 143. 

Mich.—Mikulski v. Morgan, 266 N.W. 
339, 268 Mich. 314. 

Neb.—Stungis v. Wavecrest Realty 
Co„ 248 N.W. 78, 124 Neb. 769. 

N.Y.—Lobsenz v. Rubinstein, 15 N.Y. 
S.2d 848, 268 App.Div. 164, affirmed 
28 N.E.2d 22, 283 N.Y. 600. 

N.C.—Hiatt V. Ritter, 25 S.E.2d 766, 
223 N.C. 262. 

Pa,—^Beck v. Stanley Co. of America, 
60 A.2d 306, 365 Pa. 608—Arm¬ 
strong V. Warner Bros. Theatres, 
64 A.2d 831, 161 Pa.Super. 385— 
Rissell V. Lycoming Amusement 
Co., 10 A.2d 908, 138 Pa,Super. 404 
—Gilchrist v. Berryman, Com.Pl., 
23 Wash Co. 142. 

Tenn.—Green v. Crescent Amuse¬ 
ment Co., 223 S.W.2d 201, 32 Tenn. 
App. 664—Smith v. Crescent 

Amusement Co , 184 S.W.2d 179, 27 
Tenn.App. 632—Loew's Nashville 
& Knoxville Corporation v. Dur- 
rett, 79 SW.2d 698, 18 Tenn.App. 
489. 

62 C.J. p 877 note 60. 

2. Pa.—^Hardman v. Stanley Co. of 
America, 189 A. 886, 125 Pa.Super. 
41. 
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of the character of the premises, devices, and form of 
amusement of which he has actual or imputed knowl¬ 
edge; but he does not assume the risk of injury from 
the negligence of the proprietor or third persons. 

While it has been said that, strictly speaking, the 
doctrine of assumed risk is applicable only to the 
relationship of master and servant,^ patrons of 
places of public amusement assume all natural and 
inherent risks pertaining to the character of the 


structure,^ or to the devices located therein,^ or to 
the form of amusement,^ which are open and 
visible. Patrons of places of public amusement as¬ 
sume such risks as are incident to their going with¬ 
out compulsion to some part of the premises to which 
patrons are not invited and where they are not 
expected to be, and which risks would not have been 
encountered had they remained at the place for 


3. Cal —Potts V. Crafts, 42 P.2d 87, 
5 Cal App 2d 83. 

4. Mo—^King“ V. Ringling*, 130 S.W 
482, 145 Mo.App 285. 

62 C J. p 877 note 62. 

Darkened motioii picture theater 
Ky —^Columbia Amusement Co. v. 

Bye, 155 S.W 2d 727, 288 Ky. 179. 
N.J.—^Palk V. Stanley Fabian Corpo¬ 
ration of Delaware, 178 A. 740, 115 
N.J.Law 141. 

Tenn —Smith v. Crescent Amuse¬ 
ment Co. 184 SW.2d 179, 27 Tenn. 
App. 632 

6. Cal —Chardon v. Alameda Park 
Co, 36 P2d 136, 1 Cal.App.2d 18. 
Fla—Payne v. City of Clearwater, 19 
So 2d 406, 155 Fla. 9. 

Mass—Beaulieu v. Lincoln Bides, 
Inc., 104 NE2d 417, 328 Mass. 427. 
Miss.—Blizzard v. Fitzsimmons, 10 
So.2d 343, 193 Miss. 484. 

Mo.—Toroian v. Parkview Amuse¬ 
ment Co., 56 S.W.2d 134, 331 Mo. 
700. 

Ohio.—^Pierce v. Gooding* Amusement 
Co., App., 90 N.E2d 585. 

Tex—^Vance v. Obadal, Civ.App., 256 
SW2d 139. 

62 C.J. p 877 note 63. 

Particular amusement devices 

(1) “Dodge Em" cars—Connolly v. 
Palisades Realty & Amusement Co., 
168 A, 419, 11 N.JMisc. 841, affirmed 
171 A. 795, 112 ISr.J.Law 502—Frazier 
V. Palisades Realty 8c Amusement 
Co., 168 A. 419, 11 N.J.Misc. 841, af¬ 
firmed 171 A, 795, 112 N.J.Law 602— 
62 C.J. p 877 note 63 [b]. 

(2) Loop the loop.—^Kemp v. Co¬ 
ney Island, Ohio App., 31 N,E.2d 93, 

(3) Roller coaster.—^Wray v. Fair- 
field Amusement Co., 10 A.2d 600, 126 
Conn. 221—62 C.J. p 877 note 63 [e]. 

6. Miss.—Blizzard v. Fitzsimmons, 
10 So.2d 343, 193 Miss. 484. 

Mo.—Page V. Unterreiner, App., 106 
SW.2d 628. 

N.J.—Griffien v. De Geeter, 40 A 2d 
579, 132 N.J.Law 381—Thurber v. 
Skouras Theatres Corporation, 170 
A. 863, 112 N.J.Law 886. 

N.Y.—Levy v. Cascades Operating 
Corporation, 82 N.y.S.2d 341, 263 
App.Div. 882—Saari v. State, 119 
N.Y S.2d 507, 203 Misc. 869— 

Schmidt V. State, 100 N.Y.S.2d 604, 
198 Misc. 802. 

Vt.—Dusckiewicz v. Carter, 62 A.2d 
788, 115 Vt. 122. 

62 C.J. p 877 note 68. 


Other statements of rule 

(1) A spectator at game assumes 
risk of such dangers incident to 
playing of game as are known to 
him or should be obvious to reason¬ 
able and prudent person in exercise 
of due care under circumstances. 
Minn—Modec v. City of Eveleth, 29 

N.W.2d 453, 224 Minn. 556. 

Neb —^Klause v. Nebraska State 

Board of Agriculture, 35 N.W.2d 
104, 150 Neb. 466—Tite v. Omaha 
Coliseum Corporation, 12 N.W.2d 
90, 144 Neb. 22. 

(2) One participating in a race as¬ 
sumes the risk of injury from nat¬ 
ural hazards necessarily incident to, 
or which inhere in, such a race, un¬ 
der maxim “volenti non fit injuria,“ 
which means that to which a person 
assents is not esteemed in law an in- 
3 ury.—Hotels El Rancho v. Pray, 187 
P.2d 568, 64 Nev. 691. 

(3) Patrons of a place of amuse¬ 
ment assume the risk of ordinary 
dangers normally attendant thereon 
and also the risks ensuing from con¬ 
ditions of which they know or of 
which, in the particular circum¬ 
stances, they are charged with 
knowledge, and which inhere therein 
— ‘Young V. Ross, 21 A.2d 762, 127 N.J. 
Law 211. 

liability of proprietor of sports are- 
iia 

Generally, the proprietor of an es¬ 
tablishment where contests of base¬ 
ball, hockey, etc., are conducted, is 
not liable for injuries to its patrons. 
—Zeitz V. Cooperstown Baseball Cen¬ 
tennial, 29 N.Y.S.2d 66. 

jRisks of particular sports or euter- 
taiumexLt 

(1) Baseball. 

Cal.—Quinn v. Recreation Park 

Ass’n, 46 P.2d 144, 3 Cal.2d 725— 
Brown v. San Francisco Ball Club, 
222 P2d 19, 99 Cal.App.2d 484— 
Ratcliff V. San Diego Baseball Club 
of Pacific Coast League, 81 P.2d 
625, 27 Cal App 2d 733. 

Ind.—Emhardt v. Perry Stadium, 46 
N.B.2d 704, 113 Ind App. 197. 

La.—Jones v. Alexandria Baseball 
Ass’n, App., 60 So.2d 93. 

]yi;Q.—Hudson v, Kansas City Base¬ 
ball Club, 164 S.W.2d 318, 349 Mo. 
1216—Grimes v. American League 
Baseball Co., App., 78 S.W.2d 620. 
N.Y.—Ingersoll v. Onondaga Hockey 
Club, 281 N.YS. 605, 246 App.Div. 
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137—Jones v. Kane & Roach, 43 
NY.S.2d 140, 187 Misc. 37—Black¬ 
ball V Albany Baseball 8c Amuse¬ 
ment Co, 285 N.YS. 695, 157 Misc. 
801—^Zeitz v. Cooperstown Baseball 
Centennial, 29 N.y.S.2d 56 
N.C.—Cates v. Cincinnati Exhibition 
Co., 1 S.E.2d 131, 215 N.C. 64. 
Ohio.—Hummel v. Columbus Base¬ 
ball Club, 49 N.E.2d 773, 71 Ohio 
App. 321—Ivory v. Cincinnati 
Baseball Club Co., 24 N.E.2d 837, 
62 Ohio App. 514. 

Okl.—Hull V. Oklahoma City Base¬ 
ball Co, 163 P2d 982, 196 Okl. 40. 
Tex—^Williams v. Houston Baseball 
Ass’n, Civ.App., 154 S W.2d 874— 
Keys V Alamo City Baseball Co., 
Civ.App, 150 SW.2d 368. 

Utah.—Hamilton v. Salt Lake City 
Corp., 237 P.2d 841. 

62 C.J. p 877 note 63 [a], 

(2) Basketball —Paine v. Young 
Men’s Christian Ass’n, 13 A.2d 820, 
91 NH. 78. 

(3) Golf 

Mass—Katz v. Gow, 75 N E 2d 438, 
321 Mass 666. 

N.J. — ^Toung V. Ross, 21 A.2d 762, 
127 N.J.Law 211. 

(4) Diving.—Hill v. Merrick, 31 P. 
2d 663, 147 Or. 244. 

(5) Hockey. 

Minn.—Modec v. City of Eveleth, 29 
N.W.2d 453, 224 Minn 556 
N.Y.—Ingersoll v. Onondaga Hockey 
Club, 281 NY.S. 505, 245 App Div 
137—Hammel v. Madison Square 
Garden Corporation, 279 N.Y.S. 
815, 156 Misc. 311, 

(6) Horse racing, 

Nev.—Hotels El Rancho v. Pray, 187 
P.2d 668, 64 Nev. 591. 

N.Y.—Putterer v Saratoga Ass’n for 
Improvement of Breed of Horses, 
31 N.Y.S 2d 108, 262 App.Div. 675. 

(7) Ice skating 

Neb.—^McCullough v. Omaha Colise¬ 
um Corporation, 12 N.W.2d 639, 144 
Neb. 92. 

N.D.—^Filler v. Stenvick, 56 N,W.2d 
798. 

Pa.—O berheim v. Pennsylvania 
Sports & Enterprises, 55 A.2d 766, 
858 Pa. 62. 

(8) Square dancing—Gough v. 
Wadhams Mills Grange No, 1015, P. 
of H.. 109 N.Y.S 2d 374. 
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patrons and, where a spectator intending- to wit¬ 
ness a public exhibition passes a safe, well lighted 
entrance and uses another entrance with knowledge 
of its dangerous condition, he assumes the risk of 
injury therefrom.^ 

On the other hand, a patron of a place of public 
amusement does not assume the risk of injury from 
conditions which are not visible and cannot be dis¬ 
covered,^ or which were not so obvious that an 
ordinarily prudent person would have observed the 
conditions and appreciated the danger,or of in¬ 
juries from the use of a device at the insistence 
of the attendant over the patron’s protest.^^ Thus, 
where the risks incidental to attending a hockey 
game are not so general as to be a matter of com¬ 
mon knowledge,or so obvious that a person of 
ordinary prudence would necessarily have knowl- 
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edge of them,^^ a spectator does not assume those 
risks, particularly where the patron himself is 
without any knowledge of the game and is given no 
warning of the risks involved.!^ 

A patron does not assume the risk of injury from 
negligence of the proprietor or his servants,^^ or 
of injury from misconduct of other patrons,or of 
injury from the negligence of third persons which 
could have been prevented by the proprietor.i^ 
Where a volunteer at a charity dance was forced by 
a guest of the place to dance boisterously against 
her will, she has been held not to assume the risk 
of the other patron’s conduct.18 The doctrine of 
assumption of risk does not apply where a patron 
is within the protection of a statute relating to the 
safety of buildings frequented by the public.i^ The 
doctrine presupposes knowledge by the patron of an 


7. Ky.—Toole v. Erlang-er Fair 
Ass'n, 269 S.W. 523, 207 Ky. '441. 

3Sr J.—^Silbermaji v. Stajiley Co. of 
America, 46 A.2d 79, 134 W J.Law 
103. 

8 - Wash.—^Hendershott v. Modern 
Woodmen of Ajnerica, 119 P. 2, 66 
Wash. 155. 

9. Ohio.—Pierce v. Gooding Amuse¬ 
ment Co., App., 90 N.E.2d 685. 

62 C.J. p 878 note 66. 

10. Ky.—Magruder v. Columbia 

Amusement Co., 292 S.W. 341, 218 
Ky. 761. 

Other statement of mle 

Invitee at a place of amusement 
does not assume the risk of a hid¬ 
den or undisclosed danger, not of 
common knowledge, in the absence 
of warning or personal knowledge,— 
Dusckiewicz v. Carter, 52 A.2d 788, 
115 Vt. 122. 

Zee skatiiig 

An invitee of ice skating rink 
could not be held to have assumed 
risks arising beyond skating area 
from dangerous conditions of en¬ 
trance and exit originating from 
other than ordinary and foreseeable 
possible effect of skating on the ice, 
and the fact that the invitee might 
have known of the conditions did not 
impel the legal conclusion that there 
was an assumption of the risk.— 
Oberheim v. Pennsylvania Sports & 
Enterprises, 65 A.2d 766, 368 Pa 62. 

S<iuaare dancing on an excessively 
slippery floor.—G'ough v. ^Tadhams 
Mills Grange No. 1015 P. of H., 109 
N.T.S.M 374, 279 App.Dlv. 825. 
Wrestling match 

<1) (Spectator at wrestling match, 
whfO was Injured when referee was 
thrown or knocked from ring and 
came in contact with spectator, did 
not assuhie risk of injury because he 
sat in front row.—Klause v. Kebr^- 
ha State Board of Agriculture, 35 
JSr-W.M 104, 150 Neb. 466. 


(2) Whether wrestlers were em¬ 
ployees of promoter of wrestling 
match or independent contractors 
was immaterial, where one of the 
wrestlers was thrown from ring onto 
spectator—Dusckiewicz v. Carter, 62 
A 2d 788, 115 Vt 122. 

11. Da.—Shankland v. Morris & 
Castle Shows, Inc., 4 La App. 326. 

62 C.J p 878 note 68. 

12. Cal.—Thurman v. Ice Palace, 97 
P.2d 999, 36 Cal.App.2d 364. 

Ohio.—Moms v. Cleveland Hockey 
aub, 106 N.E.2d 419, 157 Ohio St. 
225. 

Application of general principles 
Cases of liability for inouries to 
spectators at games must be decided 
by the application of general princi¬ 
ples to the particular facts shown 
and not by cla.ssification according 
to the names of games.—Shanney v. 
Boston Madison Square Garden Cor¬ 
poration, 5 N.E.2d 1, 296 Mass. 168. 

13. Ohio.—^Morris v. Cleveland Hock¬ 
ey Club, 106 N.B.2d 419, 157 Ohio 
St. 226. 

14. Ohio.—-Morris v. Cleveland Hock¬ 
ey Club, supra. 

Belief in safety of location 

In absence of screening or of rea¬ 
sonable warning by proprietor of an 
undisclosed danger known to opera¬ 
tor but not to spectator, spectator, 
witnessing his first hockey match, 
was justified in believing that his 
seat was reasonably safe from dan¬ 
ger.—James v. Rhode Island Audi¬ 
torium, 199 A 293, 60 R.I. 406. 

15. Mass.—^Beaulieu v. Lincoln 

Rides, Inc., 104 N.E.2d 417, 328 
Mass. 168. 

Mo.—Toroian v. Parkview Amuse¬ 
ment Co., 66 S,W.2d 134, 331 Mo. 
700—Page v. Unterreiner, App., 106 
SW.2d 528. 

N.J.—Castmo t. D1 Menzo, 11 A2d 
738, 124 N.J.Law 898. 
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N.T.—Schmidt v. State, 100 N.Y.S 2d 
604, 198 Misc. 802. 

Ohio.—^Pierce v. Gooding Amuse¬ 
ment Co , App., 90 N.E.2d 685. 

62 C.J. p 878 note 69. 

16. Neh.—'Fimple v. Archer Ball¬ 
room Co., 35 N.W,2d 680, 150 Neb. 
681. 

17. Cal.—Thomas v. Studio Amuse¬ 
ments, 123 P.2d 552, 60 Cal.App.2d 
638. 

Patron pf “Bodgo cars In 

amusement park does not assume 
risk of injury, if conduct of others 
violates rules governing sport and 
is within knowledge and control of 
proprietor.—Connolly v. Palisades 
Realty & Amusement Co., 168 A 419, 
11 N.J.Misc. 841, affirmed 171 A 795, 
112 N.J.Law 502—^Fra.zier v. Pali¬ 
sades Realty & Amusement Co., 168 
A. 419, 11 N.JMisc. 841, affirmed 171 
A 795, 112 N.J.Law 602. 

Diving at swimming pool 
Or.—Hill V. Mernck. 31 P.2d 663, 147 
Or. 244. 

Ice skating 

Under rule that one who collects 
a large number of people for profit 
must be vigilant to protect them, it 
could not be said as a matter of law 
that, in a skating enclosure, patron 
must assume risk of being struck 
by a reckless skater where proprie¬ 
tor, in exercise of due care, might 
have protected patron from injury.— 
Bloom V. Dalu Corp., 64 N.Y.S.2d 
831, 269 App.Div. 192. 

Boiler skating 

Cal.—Thomas v. Studio Amusements, 
123 P.2d 652, 60 Cal.App.2d 638. 

18. Cal,—^Edwards v. Hollywood 
Canteen, 167 P.2d 729, 27 Cal.2d 
802. 

19. Wis.—^Bent v. Jonet, 262 N.W. 
t 290, 213 Wis., 625. 
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^amusement place of the existing danger, or at least, 
of the existence of the physical object, which, if 
not carefully approached or utilized, might cause 
that danger,20 and to make out acceptance of the 
risk there must be foresight of the consequences.^^ 
Where the injury occurred outside of the area set 
aside for the playing of the sport, the doctrine of 
assumption of risk has been held to be inapplica- 
ble.22 

Children. It has been held that a child of ten¬ 
der years assumes the risk only of dangers, the ex¬ 
istence of which he knows or which he ought to 
have known in the exercise of that degree of care 
which ordinarily prudent children of his age and 
like intelligence are accustomed to use under like 
circumstances.22 Where a child had sufficient 
ability to appreciate the risk involved but did not 
use due care to avoid the danger, he is barred from 
recovery for injuries sustained.24 

Written assumption of risk. It has been held 
that an intelligent patron of an amusement park 
had a duty to inform himself of the contents of 
a document whereby he assumed the risk incident 
to the use of the premises, and he will not be re¬ 
lieved from the consequences of his signing the 
document on the ground that he did so unwitting- 
ly 25 

Effect. The doctrine of assumed risk should not 
preclude recovery unless the patron voluntarily 
subjects himself to a peril known, or plainly ob¬ 
servable, to an ordinarily prudent person in the pa- 
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Iron’s situation.26 A patron who assumed the risks 
incident to the operation of a device cannot recover 
for injuries sustained in the absence of a showing 
of negligence on the part of the proprietor there- 
of.27 

§ 48. Proximate Cans? 

Although the proprietor of a theater or show may 
be negligent in respect of some duty which he owed to 
the patron injured, no liability attaches unless his neg¬ 
ligence was the proximate cause of the injury; but 
the mere fact that there have been intervening causes 
between the defendant's negligence and the plaintiff's 
injuries is not sufficient to relieve the former from 
liability. 

Although the proprietor of a theater or show may 
be negligent in respect of some duty which he owed 
to the patron injured, no liability attaches unless 
his negligence was the proximate cause of the in- 
jury.^2 This rule applies even where the act or 
omission complained of constitutes a violation of 
some statute or ordinance.29 It is generally con¬ 
sidered that there may he more than one proximate 
cause of an accident or injury, so that the owner 
of the theater or amusement may be liable where his 
negligence combines with the negligence of an- 
other.20 The mere fact that there have been inter¬ 
vening causes between defendant’s negligence and 
plaintiff’s injuries is not of itself sufficient to relieve 
the former from liability.21 Defendant is clearly 
responsible where the intervening causes, acts, or 
conditions were set in motion by his earlier negli¬ 
gence, or naturally induced by such wrongful act 


20. Ky.—Columbia Amusement Co, 
V. Rye, 165 S.W.2d 727, 288 Ky. 
179. 

21. N.T.—^Esposito V. St. George 
Swimming Club, 256 N.T.S. 794, 
143 Misc. 15. 

22. Ind.—Phares v. Carr, 106 N.E 
2d 242. 122 Ind.App. 697. 

23. Me.—Brown v. Rhoades, 137 A. 

58, 126 Me. 186, 68 A UR. 834. * 

Zee sbatiiLg 

Thirteen-year-old boy in his fourth 
year of ice skating, who had skat¬ 
ed over ice in question on several 
occasions during season prior to ac¬ 
cident, including the evening of acci¬ 
dent, assumed the risk of danger 
caused by cracks in the ice and could 
not recover from operator of rink 
for Injuries sustained thereby.—^E^il- 
ler V. Stenvlck, N.0., 66 K.W.2d 798. 

24. Ohio.—Bnglehardt v. Philipps, 
23 N.E2d 829, 136 Ohio St. 73. 

25. Wash.—^Broderson v. Rainier 
Nat. Par^ Co^ (Sa P.2d 234, 187 
Wash. 399. 

26. Ky.—^Louisville Water Co. v. 
Bowers, 64 .S.W.2d 444, 251 Ky. 71. 


27 , ISTT—^Branch v. Bug Ride, Inc., 
63 N.T S.2d 4^, reversed on other 
grounds 68 NT.S2d 595, 271 App 
Biv. 965, appeal dismissed 75 N.B 
2d 634, 297 N.T. 625. 

Bisk of normal operatioiL 

Operator of roller coaster could 
not escape liability for injuries sus¬ 
tained by passenger on ground that 
passenger because of defective bone 
condition was susceptible to- frac¬ 
tures and that he assumed the risk 
attendant on even the normal opera¬ 
tion of the device, since, in the ab¬ 
sence of some negligent act of the 
operator, neither cause of action nor 
an occasion for application of the 
doctrine would arise.—W^ray v. Fair- 
field Amusement Co., 10 A. 2d 600, 
126 Conn. 221. 

28. Ariz.—^Lyric Amusement Co. v. 

Jeffries, 120 F.2d 417, 58 Ariz. 381. 
Qal.—Chardon v. Alameda Park Co., 
36 P.2d 136, 1 Cal.App.2d 18. 

—Wells v. Palm Beach Kennel 
Club, 35 So.2d 720, 160 Fla. 602. 

—.phoenix Amusement Co. v. Pad¬ 
gett's Adm’x, 132 S.W.2d 105, 301 
Ky. 833. 


N.T—^Puccio V. Metropolitan Jockey 
Club, 35 N.T.S.2d 474, 264 App. 
Biv. 843—Rubinow v. Belahunt, 8 
N.Y.S.2d 656, 255 App.Biv. 1027. 

Pa.—O b e r h e i m v. Pennsylvania 
Sports & Enterprises, 55 A.2d 766, 
358 Pa. 62. 

Tenn —Brodie v. Miller, 143 S.W.2d 
1042, 24 Tenn.App. 316 

Va.—Whitfield v. Cox, 52 S.E.2d 72, 
189 Va. 219. 

62 C.J. p 875 note 35. 

In actions for negligence generally 
see Negligence §§ 103-116. 

33. TJ.S.—^Quinn v. Smith Co., C.C.A. 
Fla., 57 F.2d 784. 

La.—^Master v. Alsina, App., 15 So. 
2d 660. 

30. Mo.—^McCollum V. Winnwood 
Amusement Co, 59 S.W.2d 693, 332 
Mo. 779. 

Concurrent causes generally see 

^ Negligence § 110. 

31. Ill.—Crowley v, Bugg, 10 N.E 2d 
678, 292 IlLApp. 210. 

Mass.—Camp v. Rex, Inc., 24 N.B.2(3 
4, 304 Mass. 484. 

Ohio—Witherspoon v. Haft, 106 N.E, 
2d 296, 167 Ohio St. 474. 

62 C.J. p 875 note 36. 
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or omission, 32 or even if the intervening acts or 
conditions were of a nature, the happening of which 
was reasonably to have been anticipated.33 

Under these rules defendant is liable for his 
negligence notwithstanding the actual injury is 
caused by the acts of third persons, where his acts 
are such that the injury might have been antici- 
pated.34 Defendant is also liable for his negligence, 
despite any negligence on the part of plaintiff, where 
defendant’s negligence is the sole proximate cause 
of the in jury,35 On the other hand, unusual inter¬ 
vening causes, acts, or conditions of such a nature 
that the result cannot be said to be the consequence 
of the primary cause,36 or one which should have 
been anticipated,37 relieve defendant of liability. 

§ 49. Actions 

Where a patron of a theater or amusement sus¬ 
tains injuries through intervening or concurring acts 
of third persons, he may sue the proprietor without 
Joining such persons if the proprietor's negligence was 
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the proximate cause of the injuries. The damages 
awarded should not be excessive. 

Where a patron of a theater or amusement sus¬ 
tains injuries through intervening or concurring 
acts of third persons, he may sue the proprietor 
without joining such persons if the proprietor’s neg¬ 
ligence was the proximate cause of the injuries.33 

Where a patron is denied admission, or is re¬ 
moved after having been admitted, the measure of 
damages is the money paid for the ticket and all 
legal damages sustained by the breach of the con¬ 
tract,33 or, as otherwise expressed, the amount of 
pecuniary loss actually suffered,^^^ and the limit of 
recovery is ordinarily the amount paid for the 
tickeU^ and necessary expenses incurred in attend¬ 
ing the performance.42 Although it has been held 

that there can be no recovery of compensatory 
damages for disappointment suffered by reason of 
having been denied admission^S or for humiliation, 
mental suffering, and the like,^^ recovery can be had 
for humiliation where the expulsion is carried out 


32. Mo—Murrell v. Smith, 133 S.W. 
76, 152 Mo.App. 95. 

Or.—^Hill V. Merrick, 31 P.2d 663, 
147 Or. 244. 

33. Va.—^New Bay Shore Corp. v. 
Lewis, 69 S.E 2d 320, 193 Va. 400. 

62 C.J. p 875 note 38. 

34. Ariz.—^Lyric Amusement Co. v. 

Jeffries, 120 P.2d 417, 58 Anz. 

381. 

Cal.—^McCordic v. Crawford, 142 P.2d 
7, 23 Cal. 2d 1. 

Colo.—Lakeside Park Co v. Wein, 
141 P2d 171, 111 Colo. 322. 

Mo—Myers v. Kansas City Junior 
Orpheum Co., 73 S.W.2d 313, 228 
Mo App. 840. 

Liability in general of owner of 
premises or proprietor of amuse¬ 
ment devises for negligence or 
misconduct of other patrons or 
third persons see supra § 46. 

35. Ill—Moore v. Edmonds, 52 N.E. 
2d 216, 384 Ill. 535. 

36. Colo.—Carr v. Mile High Ken¬ 
nel Club, 242 P.2d 238, 125 Colo. 
251. 

Ill.—McDonald v. Chicago Stadium 
Corp., 83 K.E2d 616, 336 Ill.App. 
353. 

Pa—^Owens v. Keswick Amusement 
Co., Com.Pl., 58 Montg.Co 239. 
Wyo.—O’Keefe v. Cheyenne Cham¬ 
ber of Commerce, 105 P.2d 279, 56 
Wyo. 170. 

TTuusnal jostling' of crowd 

A patron at a racetrack allegedly 
injured while returning to his seat 
between races could not recover on 
theory of negligence of race-track 
owner in failing to put barriers or 
chains across entrances to private 
boxes into one of which patron was 
pushed by a crowd of other patrons , 


hurrying along main aisle, the 
“proximate cause” of accident being 
unusual jostling of the crowd and 
not the lack of barriers or chains.— 
Futterer v. Saratoga Ass’n for Im¬ 
provement of Breed of Horses, 31 
N.Y.S.2d 108, 262 App.Div. 675. 

Swinging doors 

Property owner is not liable for 
injuries suffered by person visiting 
public place as result of using 
swinging doors, where injury is sus¬ 
tained as result of sudden movement 
of other visitors.—^Leybold v. Fox 
Butte Theater Corporation, 62 P.2d 
223, 103 Mont. 232. 

• 

37. Ariz.—'Lyric Amusement Co. v. 

Jeffries, 120 P.2d 417, 68 Anz. 381. 
Colo.—Carr v. Mile High Kennel 

Club, 242 P.2d 238, 125 Colo. 251. 
Ill.—Shayne v. Coliseum Bldg. Cor¬ 
poration, 270 IlLApp. 547. 

Intervening willful acts 

(1) Under the rule that if will¬ 
ful or negligent act of third person 
intervenes and contributes to guest's 
injury, recovery may be had from 
theater proprietor where such act 
should have been foreseen, recovery 
was denied a theater patron injured 
by BB shot from a slingshot of an¬ 
other patron.—^Hawkins v. Maine & 
New Hampshire Theaters Co., 164 A. 
628, 132 Me. 1. 

(2) An operator of public amuse¬ 
ment hall, locking street door after 
customer threatened “bouncer” who 
had struck customer on street in an 
effort to prevent continuance of al¬ 
tercation which had begun in hall 
between customer and drinking com¬ 
panion, acted with precautio-n of or¬ 
dinarily prudent and intelligent per¬ 
son, and exercised due care for pro- 
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tection of patrons remaining in hall, 
and operator was not guilty of any 
negligence which was “proximate 
cause” of injuries received when 
customer broke open door and shot 
patron in mistaken belief that patron 
was the “bouncer ”—Brodie v. Miller, 
143 SW.2d 1042, 24 Tenn App. 316. 

38. Or.—^Fieger v. Imperial Skating 
Rink, 35 P.2d 683, 148 Or. 137. 

39. Utah.— Corpus Juris cited in De 
La Ysla v. Publix Theatres Corpo¬ 
ration, 26 P.2d 818, 820, 82 Utah 
698. 

62 C.J. p 862 note 69. 

40. N.J.—Shubert v. Nixon Amuse¬ 
ment Co., 83 A. 369, 83 N.J.Law 
101 . 

41. Ky.—^Capital Theatre Co. v. 
Compton, 54 S.W.2d 620, 246 Ky. 
130. 

Tex.—Terrell Wells Swimming Pool 
V. Rodriguez, Civ.App., 182 S.W. 2d 
824. 

62 C.J. p 862 note 71. 

42. Tex.—Terrell Wells Swimming 
Pool V. Rodriguez, supra. 

62 C.J. p 862 note 71. 

43. Utah.— Corpus Juris cited in De 
La Ysla v. Publix Theatres Corpo¬ 
ration, 26 P.2d 818, 820, 82 Utah 
598. 

62 C.J, p 862 note 72. 

44. Ky.—Capital Theatre Co. v. 
Compton, 64 S.W.2d 620, 246 Ky. 
130. 

Miss —^Saenger Theaters Corporation 
V. Herndon, 178 So. 86, 180 Miss 
791. 

Utah.— Corpus Juris cited in De La 
Ysla V. Publix Theatres Corpora¬ 
tion, 26 P.2d 818, 820, 82 Utah 598. 
62 C.J. p 862 note 72. 
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under humiliating circumstances,^^ especially where 
statutory provisions give consideration to intel¬ 
lectual and mental elements of damage, in addition 
to pecuniary factors.'^® Where an assault by a 
theater usher on a holder of tickets was accompa¬ 
nied by loud, offensive, and insulting language in 
the presence of many persons, recovery may be had 
against the proprietor for injured feelings and 
humiliation.'^'^ Exemplary or punitive damages may 
be awarded for conduct involving a reckless dis¬ 
regard of the patron’s rights and indicating an intent 
to oppress and disgrace him.^S An award of dam¬ 
ages must not be excessive.^9 

§ 50. - Defenses 

Various matters have been considered and held to 
constitute or not to constitute valid defenses to actions 
by patrons of theaters or other places of amusements 
to recover damages for injuries resulting from negli¬ 
gence. 

In an action against the owner of a theater or 
other place of public amusement, any matter which 
negatives the right of plaintiff to recover constitutes 
a defense.^® The fact that there was no negligence 
on the part of defendant constitutes a good de- 
fense.5^ It is not a defense to an action for in¬ 
juries sustained by a patron in a fall from steps 
maintained by a theater owner in violation of an 
ordinance or safety regulation that at the time of 
plaintiff’s fall there was no emergency condition for 
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which the regulation was made,^^ or that other 
theater owners permitted similar steps.^^ It is 
likewise no defense that the premises or particular 
amusement devices were constructed in conformity 
with generally approved standards and usual build¬ 
ing plans,or were constructed in a manner sim¬ 
ilar to other amusement devices, 55 or that the main¬ 
tenance of the theater or amusement was in con¬ 
formity with the custom and usage followed by 
other theater or amusement proprietors,55 in the 
absence of any showing that the standards and 
customs were consistent with due care. 

§51. - Pleading 

a. In general 

b. Issues, proof, and variance 
a. In G-eneral 

As in other actions for negligence. In actions by 
patrons of theaters or other places of public amusement 
for injuries caused by the alleged negligence of the 
proprietor, the declaration, petition, or complaint must 
allege the breach or negligent performance by the pro¬ 
prietor or operator of some duty which he owed to the 
plaintiff, that it was the proximate cause of the in¬ 
jury complained of, and that damages resulted. 

As in other actions for negligence, in actions by 
patrons of theaters or other places of public amuse¬ 
ment for injuries caused by the alleged negligence 
of the proprietor or operator, the declaration, peti¬ 
tion, or complaint must allege the breach or negli- 


45. La.—^Vo&el v. Saenger Theatres, 
22 So.2d 189, 207 La. 836. 

■Wanton and shamefully gross 

wrong*, although unaccompanied by 
physical injury, gives rise to dam¬ 
ages for mental pain and suffering. 
—^Saenger Theatres Corp. v. Hern¬ 
don, 178 So. 86, 180 Miss. 791. 

Kumiliating circumstances 

Where wife of ticket purchaser 
and several employees of theater 
were present when purchaser was 
ejected on ground that he was a 
cripple, liability for damages for hu- 
militation could not be avoided on 
theory that no unnecessary humilia¬ 
tion was visited on purchaser be¬ 
cause theater was not busy and no 
other patrons noticed the Incident.— 
Vogel V. Saenger Theatres, 22 So.2d 
189, 207 hSL. 836. 

Amount sued for held proper 

La—^Vogel v. Saenger Theatres, su- 

pra. 

46. La.—^Vogel v. Saenger Theatres, 
supra. 

47. Mo.—^Ayres v. Middleton Thea¬ 
ter Co., App., 210 S.W. 911. 

48. Ky.—Weber-Stair Co. v. Fisher, 
119 S.W. 195. 

*62 C.J. p 861 note 51. 


49. La.—^Planchard v. Klaw & Er- 
langer New Orleans Theatres Co., 
117 So. 132, 166 La. 235, 60 A.L.R. 
1086. 

62 C.J. p 861 note 51 [bj. 

Award held not excessive 

Miss.—Saenger Theatres Corp. v. 

Herndon, 178 So. 86, 180 Miss. 791. 
62 C.J. p 861 note 61 [a]. 

50. Mass.—^Rouillard v. Canadian 
Klondike Club, 64 N.E.2d 680, 316 
Mass. 11. 

Bestriotion on transfer of admission 
ticket 

Where social club rented picnic 
grounds for outing and daughter was 
injured on swing after gaining ad¬ 
mittance by ticket purchased by 
father, daughter was not bound by 
restrictions on transfer of ticket un¬ 
less they were brought to hei; notice. 
—^Rouillard v. Canadian Klondike 
Club, supra. 

Negligence of another patron 

(1) Where natatonum patron was 
injured when struck by ball with 
which other patrons were playing 
'"catch” and which was furnished by 
owners of natatorium, fact that neg¬ 
ligent ballplayer was liable did not 
excuse owners of natatorium from 
liability.—Boardman v. Ottinger, 88 
P.2d 967, 161 Or. 202. 
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(2) The operator of an amusement 
device should not be permitted to 
shield himself behind ignorance of 
spirited youths, particularly ignor¬ 
ance to which the operator has con¬ 
tributed and from which he derived 
a pecuniary advantage.—Levy v. 
Cascades Operating Corporation, 27 
N.Y.S.2d 258, 176 Misc. 373. 

51. N.Y.—Preston v. Newburgh T. 
M C. A., 65 N.Y.S.2d 264, 271 App. 
Div. 797—Moses v. Joseph P. Lay, 
Inc, 62 N.Y,S.2d 231, 270 App.Liv. 
949. 

52. Ky,—^Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 

53. Mo —^Oakley v. Richards, 204 S. 
W. 605, 275 Mo. 266, error dis¬ 
missed 39 S.Ct. 134, 248 U.S. 641, 
63 L.Ed. 411. 

62 C.J. p 878 note 74. 

54. Okl.—Criterion Theatre Corp. v. 
Starns, 154 P.2d 92, 194 Okl. 624. 

55. Mo.—‘Murphy v. Electric Park 
Amusement Co., 241 S.W. 661, 664, 
209 Mo.App. 638. 

62 C.J. p 878 note 75. 

56- Ala.—Waters v. Anthony, 40 So. 

2d 316, 252 Ala. 244, 

Mo.—Myers v. Golloday, App., 104 
S.W.2d 1007. 
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gent performance by him of some duty which he 
owed to plaintiff,that it was the proximate cause 
of the injury complained and that damages 

resulted.^^ While the act or omission complained 
of must be alleged^® in pleading negligence, it will 
be sufficient merely to specify the act or omission 
complained of^^ and allege in general terms that 
it was negligently done or omitted, without speci¬ 
fying in what the negligence consisted,^ 3 and some 
cases even hold it unnecessary in these instances 
to use such terms as ^'negligence” and “careless¬ 
ness” to describe the acts or omissions.®'^ At all 
events this methqd of pleading negligence is good 
as against a general demurrer,^^ although a vague 
and indefinite declaration may be subject to de¬ 
murrer for failure to plead facts tending to impose 
liability on defendant.®^ 

In cases involving the doctrine of res ipsa loqui¬ 
tur, a petition, which merely alleges the accident, is 
sufficient without alleging particular acts of omis¬ 


sion or commission from which the accident result¬ 
ed,but a petition which, in reliance on the res ipsa 
loquitur doctrine fails to allege particular acts of 
negligence, is insufficient where the doctrine is inap¬ 
plicable,unless a good cause of action is other¬ 
wise set forth in the complaint.®^ A petition which 
affirmatively shows that plaintiff was guilty of con¬ 
tributory negligence,'^® wffiich was a proximate cause 
of the accident,is demurrable. An affirmative 
allegation that plaintiff was in the exercise of due 
care is a sufficient averment of freedom from con¬ 
tributory negligence, at least as against a general 
demurrer.'^2 ^ complaint alleging a purchase of 
tickets for certain seats in a theater by plaintiff, 
and a refusal of defendant to allow him to occupy 
the seats, whereby plaintiff was humiliated and em¬ 
barrassed to his damage is sufficient as a statement 
of a cause of action on the contract, although na 
recovery could be had for the humiliation and em¬ 
barrassment'^^ A complaint for insulting and de- 


57. IxSL —Pittman v. Gulotta, App , 
25 So 2d 343. 

62 C.J. p 878 note 77. 

Petition lield suf^cient 

(1) To state cause of action g-ener- 
ally. 

Kan—Howell v. City of Wichita, 176 
P.2d 590, 162 Kan. 294. 

Mo.—^Myers v. Kansas City Junior 
Orpheum Co., 73 S.W.2d 313, 228 
Mo.App. 840. 

Ohio,—Caldwell v. Maupin, 22 N,E.2d 
454, 61 Ohio App. 161. 

(2) To show defendant’s duty and 
breach thereof. 

U.S —Des Isles v. Evans, C-A.Fla., 
200 E.2d 614. 

Ga.—Macon Tel. Pub. Co. v, Graden, 
53 SB.2d 371, 79 Ga.App. 230 
La.—Gunn v. Saenger-Ehrlich Enter¬ 
prises, App., 192 So 744. 

(3) To show relationship of the 
parties from which the duty of the 
defendant arose.—Macon Tel, Pub. 
Co. V. Graden, supra, 

(4) To show knowledge or notice 
of the danger or defect 

La.—^Bentz v. Saenger-Ehrlich En¬ 
terprises, App., 197 So. 659. 

Pa.—Schaaf v. Becord Pub. Co. of 
Erie, Com.Pl., 35 Erie Co. 53. 

Petition held insxLfflclent 

(1) To state a cause of action 
generally.—Euvall v. Warner Bros. 
Theatres, E.C.Or., 112 F.Supp. 496. 

(2> To show defendant’s duty and 
breach thereof. 

Ala,—Polian v. City of Dothan, 8 So. 

2d 813, 243 Ala. 99. 

Ga.—^Perkins v. Public Theatres Cor¬ 
poration, 171 S.E. 147, 47 Ga.App. 
641. 

Ind.—Phillipa v. Klepfer, 27 N.E 2d 
340, 217 Ind. 237. 

La.—^Black V. American Mut. Lia¬ 
bility Ins. Co., App., 37 So. 2d 63, 


R I,—Phelps V. Burnllville Racing 
Ass'n, 53 A.2d 753, 73 H.I. 84. 

(3) To show knowledge or notice 
of the defect or danger—^United 
Theatre Enterprises v. Carpenter, 23 
S.E.2d 189, 68 Ga.App. 438 

(4) To show that employees of de¬ 
fendant were acting in course of em¬ 
ployment.—Perkins v. Public Thea¬ 
tres Corporation, 171 S.E 147, 47 Ga 
App. 641. 

58. Mo.—^Davidson v. Missouri Or¬ 
pheum Corporation, 161 S W.2d 
707, 236 Mo.App. 1025. 

62 C.J. p 878 note 78, 

59. Mont.—Bennetts v. Silver Bow 

Amusement Co., 211 P. 336, 65 

Mont, 340, 

Pa—Greene v, Morgan, 23 PaDist. 
615. 

60. U S.—Wright v. City of Pasa¬ 
dena, D.C.Cal., 37 F.2d 902. 

61. Or.—Hill V. Merrick, 31 P.2d 
663, 147 Or. 244. 

Pa.—'Homan v. Nallin-Jennings Park 
Co., Com.Pl., 46 Lack,Jur 65 
R.I.—Kane v. Burrillville Racing 
Ass’n, 64 A.2d 401, 73 R.I. 264. 

62. * Ind —Johnnie J. Jones Exposi¬ 
tion V. Terry, 63 N.E.2d 169, 116 
Ind App. 189. 

62 C.J. p 878 note 81. 

Use of general allegation of negli¬ 
gence in pleading negligence see 
Negligence § 187 c. 

Conclusions of the pleader 

In action by spectator against 
sponsor of contest for small home¬ 
made racing automobiles for injuiies 
received when struck by vehicle 
driven by contestant, allegations 
charging negligence of sponsor in 
failing to provide barrier, to provide 
safe place from which spectators 
could view races, and in operating 
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dangerous instrumentality in a pub¬ 
lic and crowded place, were not spe¬ 
cially demurrable as constituting 
conclusions of the pleader unsup¬ 
ported by factual allegations.—Ma¬ 
con Tel. Pub. Co. V. Graden, 63 S E. 
2d 371, 79 Ga.App. 230. 

63. Kan—^Atkinson v. Wiard, 109^ 
P.2d 160, 153 Kan. 96. 

62 C.J. p 878 note 82. 

64. Ohio.—Caldwell v. Maupin, 22 
N.E.2d 454, 61 Ohio App. 161. 

65. Ga—Carlyle v. Goettee, 13 S.E. 
2d 206, 64 Ga.App. 360—Tompkins 
v. Gottlieb, 2 S.E.2d 767, 60 Ga. 
App. 48—^Perkins v. Public Thea¬ 
tres Corporation, 171 S.E. 147, 47: 
Ga.App. 641. 

62 C J. p 879 note 83. 

66. R I —^Burns v. Elsa Amusement 
Co., 58 A.2d 632, 74 R I. 79—Phelps- 
V. Burnllville Racing Ass'n, 63 A. 
2d 753, 73 R.I. 84. 

67. La.—Cavicchi v. Gaiety Amuse¬ 
ment Co., App,, 173 So. 458. 

Pleading res ipsa loquitur in negli-- 
gence actions generally see Negli¬ 
gence § 187 e. 

68. La.—^Welcek v. Saenger Thea-- 
tres Corporation, App., 6 So.2d 677. 

69. La,—Cavaretta v. Universal 
Film Exchanges, App., 182 So. 135. 

70- Ga.—Tybee Amusement Co. v. 
Odum, 179 SE 415, 61 Ga.App. 1. 

La.—Gunn v. Saenger-Ehrlich Enter¬ 
prises, App, 192 So. 744. 

71- La.—Gunn v. Saenger-Ehrlich t 
Enterprises, supra. 

72. Me—^Brown v. Rhoades, 137 A. 
68, 126 Me. 186, 63 A.L.R. 834. 

73. Or—Taylor v. Cohn, 34 P. 888, 
47 Or.,538. 

Utah —De La Tsla v. Publix Thea- - 
tres Corporation, 26 R.?da Si8, 82: 
Utah 698. 
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famatory words addressed to plaintiff by a per¬ 
former need not specifically allege that plaintiff 
presented his ticket and was admitted to the theater 
where it shows he was present at the performance 
by virtue of a ticketJ^ 

b. Issues, Proof, and Variance 

In an action by a patron of a theater or other place 
of amusement for injuries or damages caused by the 
negligence of the owner or operator, the issues are con¬ 
fined to those raised by the pleadings, and material 
allegations in the pleadings must be proved as alleged. 

In an action by a patron of a theater or other 
place of amusement for injuries or damages caused 
by the negligence of the owner or operator, the 
issues are confined to those raised by the plead¬ 
ings,although the admission of evidence outside 
the issues without objection has been held to have 
the effect of enlarging the pleadings so as to include 
the issue so raised, but such evidence must be fol¬ 
lowed by proof on that issue.'^® Material allegations 
contained in the pleadings must be proved,and 
if specific acts of negligence are alleged, plaintiff 
must prove all or enough of them to made out his 
case.*^^ Plaintiff is restricted in his proof to the 
acts or grounds of negligence charged in his com¬ 


plaint While affirmative defenses must general¬ 
ly be pleaded,matters not amounting to an af¬ 
firmative defense need not be pleaded, and evidence 
thereof may be shown under a general denial.^^ 

§ 52, - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

(1) In general 

(2) Res ipsa loquitur 

(1) In General 

In actions for injuries sustained by a patron of & 
theater or other place of amusement, negligence of the 
defendant is not presumed, and the burden of proof is 
on the patron to show that the defendant was negligent. 

In actions for injuries sustained by a patron of 
a theater or other place of public amusement, negli¬ 
gence of the proprietor or operator is not pre- 
sumed,^^ and the burden of proof is not on him to 
show that he was not negligent,^3 but, rather, the 
burden is on the patron to show that the proprietor 
was negligent.s^ While defendant's knowledge of 


74. Ala.—Interstate Amusement Co. I 
V. Martin, 62 So. 404, 8 Ala.App. 
481. 

75. La.—Walker v. Rose Hill 

Amusement Co., App, 167 So. 144. 

Mo.—Miles V. Ozark Bowl, Inc., App., 
250 S.W.2d 849. 

Pa—Kies V. Town Hall Co., 44 Lack. 
Jur. 241. 

76. La.—Sistrunk v. Audubon Park 
Natatorium, App., 1^4 So. 667. 

77. Fla.—Florida Coastal Theatres 
V. Belflower, 32 So 2d 738, 159 Fla. 
741. 

Mo —Cooper v. Wmnwood Amuse¬ 
ment Co., 65 S.W.2d 737, 227 Mo. 
App. 608 

Tex.—Interstate Circuit v. Van 
Dusen, Civ.App., 118 S.W.2d 635, 

78. La.—Pittman v. Gulotta^ App., 
25 So 2d 343. 

Mo.—r>avidson v. Missouri Orpheum 
Corporation, 161 S.W.2d 707, 236 
Mo. App. 1025. 

Tex.—Terrell Wells Health Resort v, 
Severeid, Civ.App., 95 S.W.2d 626. 
62 C.J. p 879 note 86. 

79. Ga.—^Macon Tel. Pub Co. v, 
Graden, 63 S.E.2d 371, 79 Ga.App. 
230. 

Minn.—^Asplind v. Pearce, 221 N.W. 

679, 176 Minn. 445. 

N.T.—Schweiffer v. Empire Roller- 
drome of Brooklyn, 37 N.Y.S.2d 
753, 265 AppDiv. 867 
S.C.—^Taylor v. Palmetto Theater 
Co., 28 S.E.2d 638, 2^^4 S.C 1. 

B0. Mont.—^McCartaji v. Park Butte 
86 C.J.S.—48 


Theater Co, 62 P.2d 338, 103 Mont 
342. 

81. Ohio.—^Espel v. Cincinnati Wal¬ 
nut Theater Amusement Co., 152 N. 
E. 684, 20 Ohio App. 470, error dis¬ 
missed 160 NE. 757, 113 Ohio St 
713 

62 C.J. p 879 note 86. 

82. Mich.—^Peppier v. Tollettene, 
242 N.W. 830, 269 Mich. 36. 

Mo.—Myers v. Golloday, App., 104 
S.W2d 1007. 

Wis—Du Bois V. De Bauche, 63 N. 

W.2d 628, 262 Wis. 32. 

62 C.J. p 879 note 87. 

Presumptions favorin^r proprietor 

(1) In patron's action against a 
theater 'owner for injuries caused by 
falling down a stairway after step¬ 
ping on a banana peel, the presump¬ 
tion obtained that the theater owner 
used ordinary care for the safety of 
its patrons until or unless the con¬ 
trary was shown by patron.—Redic 
V. East Texas Theatres, Tex.Civ. 
App., 158 S.W,2d 693, error refused. 

(2) Where moving picture theatre 
<■< rr'l1 by an experienced 

ur.“hii- 'L v' ^ biTl constructed other 
theaters, and theater m question for 
fifteen years failed to produce an ac¬ 
cident of type complained of by 
patron, there was a strong presump¬ 
tion that alleged defect, which pro¬ 
duced the accident complained of, 
did not present a danger sufllciently 
apparent to justify the conclusion 
that operator of theater was negli¬ 
gent in failing to eliminate the al¬ 
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leged defect.—Cassanova v. Para- 
mount-Richards Theatres, La App., 
11 So.2d 238. 

(3) In Minnesota, hockey is played! 
to such an extent and its risks are 
so well known to the general public 
that a spectator will be held as a 
matter of law to have knowledge of 
risk of injury from a flying puck to. 
the same extent that a spectator at 
a baseball game is held to have- 
knowledge of risks incident to that 
game—Modec v. City of Eveleth, 29* 
N.W 2d 453, 224 Mmn. 656. 

83- Ill.—Bertalot v. Kinnare, 72 Ill. 
App. 62. 

N.Y.—Flanagan v. Goldberg, 122 N. 
Y.S. 205, 137 App.Div. 92. 

84. Ill.—McDonald v. Chicago Sta¬ 
dium Corp., 83 N.E.2d 616, 336* 
Ill App. 363. 

La.—Mahfouz v. Southern Amuse¬ 
ment Co., App., 3 So 2d 458. 

Mass.—^Weiner v. Egleston Amuse¬ 
ment Co., 199 N.E. 306, 293 Mass.. 

83. 

Mo.—Phelps V. Stewart, App., 187 
S.W.2d 69—Myers v. Golloday,. 
App., 104 SW2d 1007. 

Mont.—Milasevich v. Pox Western 
Mont. Theatre Corp., 165 P.2d 195, 
118 Mont. 265. 

N.J.—Falk V. Stanley Fabian Corpo¬ 
ration of Delaware, 178 A. 740, 115 
N.J.Law 141. 

N.D.—^Filler v. Stenvick, 56 N.W.2d 
798. 

I Pa—^Beck v. Stanley Co. of Amer- 
1 ica, 60 A.2d 306, 356 Pa. 608— 
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the defective condition which caused the injury to 
the patron may be presumed as a matter of law 
where the defect was due to faulty construction, 
or, otherwise, where the condition existed so long 
that an ordinarily prudent person should have 
known about it,^^ knowledge is not generally pre¬ 
sumed, and the patron must show either actual or 
constructive knowledge of the condition or defect.**^ 
The burden is also on the patron to show that de¬ 
fendant’s negligence was the proximate cause of the 
injury complained of,^^ and the evidence introduced 
for this purpose must not leave the inference of 
actionable negligence open to conjecture or specula¬ 
tion, but must show the causal connection between 
the alleged negligent act and the injury,89 although 
defendant will not be exonerated from liability be¬ 
cause a patron cannot accurately specify which one 
of several possible causes of injury, all of which 
involve blame of defendant, is the actual one. 90 So, 


also, the burden of proof is on the patron to con¬ 
nect defendant with the injury complained of by 
evidence showing that at the time it occurred he 
owned, controlled, or operated the place of amuse¬ 
ment or instrumentality where the injury oc- 
curred.9l 

Where the patron makes out a prima facie case 
of negligence, the burden of going forward with 
the evidence shifts to defendant92 It is unneces¬ 
sary that defendant show what caused the patron’s 
injury, the only requirement being that he show that 
the injury was caused by no negligence on his 
part.98 In the absence of proof to the contrary, 
a presumption may arise that the patron was in 
the exercise of due care,94 and, where contributory 
negligence is an affirmative defense, the burden of 
proof with respect to such issue is on defendant,95 
although in jurisdictions where the burden of proof, 
in actions based on negligence, is on plaintiff to 


Copelan v. Stanley Co. of Amer¬ 
ica, 17 A.2d 659. 142 Pa-Super. 603 
—^Kallish V. American Base Ball 
Club of Philadelphia, 10 A,2d 831, 
138 Pa.Super. 602. 

62 C.J. p 879 note 89. 

Ordinary standard of care 

In action for injuries predicating- 
negligence on insufficient illumina¬ 
tion of motion picture theater lobby, 
rather than on insufficient illumina¬ 
tion of auditorium, wherein patron 
fell on steps which she could not see 
because of darkness, ordinary stand¬ 
ard of care in operation of such 
theaters need not be proved.—^Lan¬ 
caster V. Highlands Finance Cor¬ 
poration, 189 -A. 371, 117 N.J.Law 
476. 

85- V S.—Texas Consol. Theatres v. 
Pittman, C.C.A.Tex., 93 P.2d 21, re¬ 
hearing denied 94 P.2d 203, cer¬ 
tiorari dismissed 59 S.Ct. 40, 305 
TJ.S. 3, 83 L.Ed. 6. 

86. U S.—Texas Consol. Theatres v. 
Pittman, supra- 

Mo,—Berberet v. Electric Park 

Amusement Co„ 3 S.W.2d 1026, 319 
Mo. 275, 61 A.L.II. 1269. 
PrestunptLon of ooiLS-tructive notice 
Presumption of constructive no¬ 
tice to theater owners of defect in 
theater does not arise from lapse of 
time only, but evidence that owners 
have not taken reasonable precau¬ 
tions for safety of invitees, that 
they did not exercise diligence in 
seeking to know conditions of every 
part of premises and of every ob¬ 
ject with which patron might rea¬ 
sonably be expected to come into 
contact, and probability that invitees 
will not discover dangerous hazards, 
are factors, which will indicate neg¬ 
ligence on part of theater's manage¬ 
ment.—Mattox V. Isley, 245 P.2d 
664, 111 CaJ.App.2d 774. 


87. Ark.—^Richard-Lightman Thea¬ 
tre Corporation v. Vick, 147 S.‘W'.2d 
731, 201 Ark. 1001. 

Cal.—Matherne v. Los Peliz Theatre, 
128 P.2d 59, 53 Cal,App.2d 660. 
Fla.—Florida Coastal Thea-tres v. 
Belflower, 32 So.2d 738, 159 Fla. 
741. 

Ill.—Shayne v. Coliseum Bldg. Cor¬ 
poration, 270 Ill.App. 547. 

La—Boucher v. Paramount-Richards 
Theatres, App., 30 So 2d 211. 

Miss—Blizzard v. Fitzsimmons, 10 
So 2d 343, 193 Miss. 484. 

H.J.—Gaffney v. America on Wheels, 
85 A 2d 1. 16 IST.J.Super. 484. 

N.T.—^Heddink v. Loew’s Theatre 
Realty Corporation, 34 N T S 2d 
734, 264 AppDiv, 773—^Riehl v. 

West Farms-Tremont Corporation, 
289 N.Y.S. 795, 159 Misc, 800. 

Tex.—Jefferson Amusement Co. v. 
Eaves, Civ.App., 137 S.W,2d 104— 
Corpus Juris cited in Burke v. 
State Fair of Texas, Civ.App., 93 
S.W.2d 765, 768. 

62 CJ. p 879 notes 89 [a], [b]. 
Particular cause of injury 

(1) It was enough to charge skat¬ 
ing rink operator with liability for 
damage sustained by girl skaters 
when they were thrown to ground as 
result of conduct of another skater 
that operator ought to have antici¬ 
pated such conduct on part of some 
skaters as would cause bodily injury 
to others, and it was unnecessary, in 
order to fix liability on operator, to 
prove that particular act should 
have been expected.—Crammer v. 
Willston Operating Co., 88 A.2d 630, 
19 N.J. Super, 489. 

(2) Patron at dog race track who 
was injured when she stepped on a 
beverage bottle was not required to 
show that operators of race track or 
their agents had actual or construe- 
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tive knowledge of presence of bo-ttle, 
where patrons of race track were 
permitted to purchase and drink bot¬ 
tled beverages of different kinds and 
set empty bottles anywhere they 
might find space to place them.— 
Wells V. Palm Beach Kennel Club, 
35 So.2d 720, 160 Fla. 502. 

88. Mass.—Bell v. Dorchester Thea¬ 
tre Co., 31 N.E.2d 10, 308 Mass. 
118. 

N.D.—Filler v. Stenvick, 56 N.W.2d 
798. 

Pa.—O berheim v. Pennsylvania 
Sports & Enterprises, 55 A.2d 766, 
358 Pa. 62—Beck v. Stanley Co. of 
America, 50 A.2d 306, 355 Pa. 608. 
62 C.J. p 879 note 91. 

89. Mo.—^King V. Ringling, 130 S.W. 
482, 145 Mo.App. 285. 

Pa.—Schleback v. Boat Trades Ass’n 
of Philadelphia, 45 A.2d 410, 168 
Pa.Super. 362. 

90. Md.^Carlin v. Smith, 130 A. 
340. 148 Md. 524, 44 A.L.R. 193. 

91. N.T.—Mirsky v. Adler, 123 N.T. 
S. 816. 

62 C.J. p 879 note 94. 

92. La.—^Bentz v. Saenger-Ehrlich 
Enterprises, App., 197 So. 659. 

N.T.—Silverstein v. Camp David, 69 
N.T.S.2d 6. 

93. La.—'M a h f o u z v. Southern 
Amusement Co., App., 3 So.2d 458. 

94- Tenn.—^Kingsul Theatres v. 
Quillen, 196 S.W.2d 316, 29 Tenn. 
App. 248. 

95. Mass.—^Matthews v. L & L En¬ 
terprises, 50 N.E.2d 815, 314 Mass. 
638. 

Nev.—^Hotels BI Rancho v. Pray, 187 
P.2d 668, 64 Nev. 691. 

N.H.—Ghilain v. Couture, 164 A. 213, 
86 N.H. 117. 

Tenn.—Kingsul Theatres v, Quillen, 
196 S.W.2d 316, 29 Tenn.App. 248. 
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show freedom from contributory negligence, the pa¬ 
tron must show freedom from negligence in this 
class of actions.^® The burden of proving other af¬ 
firmative defenses is on defendant.^^ 

(2) Res Ipsa Loquitur 

Where a patron of a theater or other place of public 
amusement is injured, and the thing that caused the 
injury is wholly and exclusively under ^the control and 
management of the defendant, and the accident is such 
as in the ordinary course of events would not have hap¬ 
pened if proper care had been exercised, its occurrence 
raises a presumption or permits of an inference of neg¬ 
ligence on the part of the defendant. 

Where a patron of a theater or other place of 
public amusement is injured, and the thing that 
caused the injury is wholly and exclusively under 
the control and management of the proprietor or 
operator, and the accident is such as in the ordinary 
course of events would not have happened if proper 
care had been exercised, its occurrence raises a 
presumption or permits of an inference of negli¬ 
gence on the part of the proprietor or operator,^^ 
and casts on him the burden to introduce evidence 
sufficient to overthrow this inference or presump¬ 
tion,^ 9 which he may do either by showing the actual 


cause of the accident so the jury can determine 
whether such cause could have been discovered by 
proper inspection,^ or by showing that the inspec¬ 
tion made was so careful that no defect discoverable 
by inspection could have been overlooked.^ How¬ 
ever, in order to render the doctrine applicable it 
must appear that the instrumentality causing the in¬ 
jury was within defendant’s control,^ and the mere 
fact of the accident itself does not warrant the ap¬ 
plication of the doctrine,^ as the presumption arises 
from the nature of the accident and the attending 
circumstances, and not from the mere fact of the 
accident itself and the rule does not apply where 
there is no evidence to show how the injury oc¬ 
curred,^ since there must be something in the facts 
that speaks of the negligence of defendant,*^ or where 
it appears from the evidence that plaintiff was 
guilty of negligence which not only accounts for 
the accident, but was the immediate cause of it.^ 

Effect of pleading specific acts of negligence. In 
some jurisdictions the general rule with respect to 
res ipsa loquitur is inapplicable where specific acts 
of negligence are pleaded.9 In these jurisdictions 
plaintiff must prove the specific acts alleged, or 


96. Vt—Selinas v. State Agricul¬ 
tural Society, 15 A. 117, 60 Vt 249, 
6 Am.S.R. 114. 

97. rraudulent action 

La—Smith v. Saenger Theatres Cor¬ 
poration, App., 186 So. 866. 

98- La —Corpus Juris quoted iu 
Welcek v. Saenger Theatres Cor¬ 
poration, App., 6 So 2d 677, 580. 

62 C.J. p 879 note 98. 

General rules with respect to res 
ipsa loquitur in negligence actions 
see Negligence §§ 220(2)-220(12). 
FartlouLar acoldeuts 

(1) Where seat in a theater or 
other amusement collapsed 

Cal.—Gross v. Fox Ritz Theatre Cor¬ 
poration, 66 P.2d 227, 12 Cal.App. 
2d 255. 

Neb.—Miratsky v. Beseda, 297 N.W. 
94, 139 Neb. 229. 

N.Y.—Sasso V. Randforce Amuse¬ 
ment Corporation, 276 N.Y.S, 891, 
243 App.Div. 662. 

Utah.—^Hayward v. Downing, 189 P 
2d 442, 112 Utah 608. 

(2) Where patron was thrown 
from an amusement device.—^David¬ 
son V. Long Beach Pleasure Pier Co,, 
221 P.2d 1005, 99 Cal.App.2d 384. 

(3) Where toboggan sled left 
grooves.—^Dickson v. Bounds, 77 S. 
W.2d 466, 190 Ark. 86. 

(4) Other accidents see 62 C.J. p 
879 note 98 iQ.!. 

Scenic railways or roller coasters 
Fla.—Coaster Amusement Co. v. 

Smith, 194 So. 336, 141 Fla. 845. 

62 aj. p 879 note 98 £bL 


99. Cal.—Windas v. Galston & Sut¬ 
ton Theatres, 96 P.2d 170, 35 Cal. 
App.2d 533. 

Ill.—Styburskl v. Riverview Park 
Co, 18 N.E2d 92, 298 Ill App. 1. 

La —Brady v. Avenue Theatre Cor¬ 
poration, App., 194 So. 721—^Wilson 
V. Iberville Amusement Co., App., 
181 So 817—Cavicchi v. Gaiety 
Amusement Co, App, 173 So. 458. 

Tex—Rumbo v. Nixon, Civ.App., 241 
SW2d 983. 

62 C J. p 880 note 99. 

1. Ill.—Styburski v, Riverview Park 
Co., 18 N.E.2d 92, 298 Ill.App. 1. 

2. Okl —Sand Springs Park v. 

Schrader, 198 P. 983, 82 Okl. 244, 
22 A.L.R. 693. 

3. Conn.—Bluett v Eli Skating Club, 
48 A 2d 557, 133 Conn 99. 

La—Pittman v. Gulotta, App, 25 So. 
2d 343—'Corpus Juris cited in 
Walker v. Rose Hill Amusement 
Co, App, 167 So. 144, 147. 

Mass —Block v. Opera Holding Co , 
154 N.E. 761, 268 Mass. 269. 

Ohio—Flamm v. Coney Island Co., 
195 N.E 401, 49 Ohio App. 122. 

Or.—Shaw v. Hayden Island Amuse¬ 
ment Co., 166 P.2d 128, 178 Or. 
210 . 

4. Iowa.—^Hecht v. Des Moines 
Playground & Recreation Ass'n, 
287 N.W. 259, 227 Iowa 81. 

62 C.J. p 880 note 3. 

5. La.—Welcek v. Saenger Theatres 
Corporation, App., 5 So-,2d 677. 
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N.Y.—^De Salvo v. Stanley-Mark- 
Strand Corporation, 23 N.E 2d 457, 
281 NY. 333—^Duckowitz v. Stan- 
ley-Mark-Strand Corporation, 23 
NE2d 457, 281 NY. 333—Zuss- 

man v. Stanley-Mark-Strand Cor¬ 
poration, 23 N.E 2d 457, 281 N.Y. 
333. 

62 C J. p 880 note 4. 

6. Ky.—^Hicks v. Fontaine Ferry 
Enterprises, 247 S.W.2d 493. 

62 C.J. p 880 note 5. 

7. Ind.—Phillips v. Klepfer, 27 N.E. 
2d 340, 217 Ind. 237. 

La.—^Welcek v. Saenger Theatres 
Corporation, App., 6 So.2d 677—- 
Cavaretta v. Universal Film Ex¬ 
changes, App., 182 So. 135. 

N.J.—^Adriance v. Schenck Bros., 112 
A. 408, 96 N.J.Law 185. 

N.Y.—Nabson v. Mordall Realty Cor¬ 
poration, 16 N.Y.S 2d 38, 257 App. 
Div. 659—Tapley v. Ross Theatre 
Corporation, 282 N.Y.S. 702, 246 

App.Div. 559. 

Wis.—^Du Bois v. De Bauche, 63 N. 
W.2d 628, 262 Wis. 32. 

8. Ill.—^Rayfield v. Sans Souci Park, 
147 IlLApp. 493. 

La.—Welcek v. Saenger Theatres 
Corporation, App., 5 So 2d 677— 
Walker v. RO'Se Hill Amusement 
Co , App , 167 So. 144, 

9. Tex.—^Zaragoza Amusement Co. 
V. Scott, Civ.App. 77 S.W.2d 1060. 

62 C.J. p 881 note 9. 
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enough of such acts, to make out his case.^® In 
other jurisdictions the rule is applicable notwith¬ 
standing the allegation of specific acts of negli¬ 
gence.^^ 

h. Admissibility 

In an action for injuries to a person attending a 
theater or other place of public amusement competent 
evidence tending to prove any matter in issue is ad¬ 
missible. 

The rules governing the relevancy and materiality 
t)f evidence in actions generally are applicable in 
actions for injuries to patrons in theaters or other 
places of amusement, on the question of defendant's 
negligence,^- due care or the want of it on the part 
of plaintiff, ^3 and damages.^^ Evidence of the de¬ 
fective condition of the premises or device and the 
effect thereof is proper and admissible.^^ Evidence 
of the custom, usage, and practice generally followed 
’without accident or injury by others in the same 
-situation as to the doing of a particular act or the 


use of a particular agency is competent on the ques¬ 
tion of whether or not a person whose negligence is 
in issue was in the exercise of due care in doing 
such act or employing such agency or method or in 
failing so to do,^® but evidence of defendant’s com¬ 
pliance with standard requirements is immaterial 
where the accident was not caused by the item which 
met the standards,or where such evidence does 
not prove proper care.^S 

While evidence of the absence of other accidents 
is not admissible where it has no tendency to prove 
that the place of injury was free from danger at 
the time of the injury, evidence of the use of the 
same device by many patrons other than the injured 
plaintiff without injury is admissible to show that 
defendant was not negligent in failing to anticipate 
the accident.20 On the other hand, evidence of the 
occurrence of other accidents or injuries under 
similar circumstances, at the place where the injury 
complained of was sustained, has generally been 
held admissible,21 at least where the construction 


:10. D.C—Moore T, Clagett, 48 App. 
DC. 410. 

JMo.—Pointer v. Mountain Ry Const. 
Co., 189 S.W 805, 269 Mo. 104, 
LR.A1917B 1091, 

'll. Conn.—^Firszt v. Capitol Park 
Realty Co„ 120 A. 300, 98 Conn. 
627, 29 AL.R. 17. 

Minn—Bibeau v. Fred W. Pearce 
Corp., 217 N.W. 374, 173 Minn. 331. 

‘12. Cal.—^Edwards v. Hollywood 
Canteen, 167 P.2d 729, 27 Cal.2d 
802. 

'62 C J. p 881 note 14. 

.Evidence to disprove negligence of 
defendant 

(1) In action by amusement park 
patron for injuries sustained on wa¬ 
ter slide when leg was allegedly 
caught in open balustrade at back of 
slide, refusal to permit defendants 
to show why level portion of slide 
used in starting ’was not made long- 
•er was erroneous —McCollum v. 
Winnwood Amusement Co., 59 S.W. 
2d 693, 332 Mo. 779. 

(2) In action against operators of 
sskating rink by patron for injuries 
.sustained in fall, admission of tes¬ 
timony of one of operators that 
patron after accident did not make 
any claim that floor was rough, or 
that he fell because it was uneven, 
-or that any debris interfered with 
Ibis skates, was not error.—Carrara 
ir, Noonan, 31 A.2d 424, 69 R.I. 111. 

(3) Other evidence see 62 C.J. p 

*881 note 14 [a]. 

Defendant's inadetitiate snpexvlslon 
of patrons 

C;al.—^Fitzgerald v. Million Dollar 
Theatre, 141 F.2d 535^ .61 Cal.App. 
.2d 17. 


Iowa —^Dangheim v. Denison Fire 
Dept. Swimming Pool Ass'n, 21 N. 
'VV.2d 295, 237 Iowa 386. 

N Y.—Byron v. St. George Swini- 
mining Club, 28 NB2d 9'34, 283 
N.Y. 505. 

Pa—Martin v. Philadelphia Gardens, 
35 A.2d 317, 348 Pa. 232. 
Particular seat 

Where it is alleged that a particu¬ 
lar seat of an amusement device was 
defective, only testimony as to the 
ride of other passengers in the par¬ 
ticular seat in question is admissi¬ 
ble.— Wrsiy V. Fairfield Amusement 
Co., 10 A.2d 600, 126 Conn. 221. 

Safety strap 

In passenger’s action against 
amusement company for injuries re¬ 
ceived when thrown from roller 
coaster car, plaintiff’s evidence that 
one of defendant's attorneys had 
been unable to find any officer or em¬ 
ployee who knew whether safety 
strap in car was fastened or un¬ 
fastened at end of ride was properly 
excluded.—Brennan v. Ocean View 
Amusement Co., 194 N.E, 911, 289 
Mass. 687. 

13- Mass.—'Ferry v. Eastern Consol. 
Amusement Co., 117 N.E. 308, 228 
Mass. 259. 

Mo.—Miles V. Ozark Bowl, Inc., 
App., 260 S.W.2d 849. 

62 C.J. p 881 note 16. 

14- Medical and other expenses 
Tenn—Banner v. Winton^ 186 S.W. 

2d 222, 28 Tenn.App. 69. 

Mental pain and suffering 
Miss.—Saenger Theatres Corp. v. 
Herndon, 178 So. 86, 180 Miss. 791. 

15. U.S.—Metcalf v. Pittsburgh 
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Athletic Co, D.C Pa, 39 F.Supp. 
115, affirmed, C.C A., 120 F.2d 828. 

le. Cal.—Thurman v. Clune, 125 P. 
2d 59, 51 Cal.App 2d 505—Martin 
V. Angel City Baseball Ass’n, 40 
P.2d 287, 3 CaJ App 2d 586. 

Conn.—Wray v. Fairfield Amusement 
Co., 10 A.2d 600, 126 Conn. 221. 

Iowa—Wood V. Tri-States Theater 
Corp., 23 N.W.2d 843, 237 Iowa 
799. 

La—Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 
La 813. 

N.Y.—^Freedman v. Clinton Court 
Corporation, 3 N.Y.S.2d 956, 1C7 
Misc. 801, affirmed 3 N.YS.2d 1023, 
254 App.Div. 643, reversed on other 
grounds 18 N.E.2d 686, 279 N.Y. 
786. 

Ohio.—Witherspoon v. Haft, App, 
103 N.E.2d 275, affirmed 106 N.E. 
2d 296, 157 Ohio St. 474. 

Tex—Cooke v. Loew's Houston Co., 
Civ.App., 130 S.W.2d 869. 

17. La—Cassanova v. Paramount- 
Richards Theatres, 16 So.2d 444, 
204 La 813. 

18. Ill.—^Wickstrom v. Ringling 
Bros., Barnum & Bailey Combined 
Shows, 40 N.E.2d 585, 313 Ill.App. 
640. 

19. Fla.—Central Theatres v. Wil¬ 
kinson, 18 So.2d 756, 154 Fla 689. 

La.—Cassanova v. Paramount-Rich- 
ards Theatres, 16 So.2d 444, 204 
La 813. 

20- La—Sistnink v. Audubon Park 
Natatorium, App., 164 So. 667. 

21- N.Y.—Martin v. Metropolitan 
Jockey Club, 62 N.Y.S.2d 721, 268 
App.DiV- 1061. 

62 C.J. p 881 note 16. 
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remains the same ,22 as tending to show that the 
-place of the accident was dangerous,23 and that de¬ 
fendant had notice of the defects causing the dan¬ 
gerous conditions,24 and was negligent in failing to 
remedy them;25 but evidence of other injuries is 
not admissible where they are not shown to have 
been caused by the defective conditions complained 
of.2^ 

Conditions prior to or after the injury may be 
introduced for the consideration of the jury in de¬ 
termining whether defendant had a reasonable op¬ 
portunity to prevent the in jury,27 and whether the 
same condition existed at the time of the injury.23 
Thus, in an action for injuries caused by a loose 
carpet on the stairs of a theater, evidence is admis¬ 
sible to show the condition of the carpet a few 
days after the accident, especially where there had 
been no change in its condition in the meantime.29 
In an action for injuries caused by the collapse 
of a stand, evidence of the conditions before and 
after the accident is competent, in order to show 
the immediate cause of the injury and the respon¬ 
sibility of those in charge of the structure.30 Since 
evidence of subsequent precautions taken to prevent 
a recurrence of an injury is inadmissible to estab¬ 
lish negligence,3i the evidence that a swimming 
pool operator removed a raft therefrom after an 
infant dived into it and killed himself is inadmis¬ 
sible in an action for his death founded on alleged 
-negligence in keeping the raft therein submerged.32 

Knowledge of character of machinery used in de¬ 
vice, Plaintiff, being entitled to show the character 
of the machinery used in the device causing the in¬ 
jury, may ask the operators thereof if they knew 
it was secondhand, as secondhand machinery re¬ 


quires more careful inspection to keep in order 
than new machinery.23 The plaintiff may also ask 
whether anyone had been designated to examine 
the item or device which caused the injury.2^ 

Other complaints. Evidence as to other com¬ 
plaints of an amusement device causing the injury 
complained of is inadmissible, since the defect caus¬ 
ing the injury may have developed but once and 
since the device may have been in perfect repair 
on the day before, and again put and kept in re¬ 
pair on the days which followed.25 Also, evidence 
of the absence of other complaints is inadmissible.^^ 

Violation of ordincmce. Evidence of violation of 
an ordinance relating to the construction and main¬ 
tenance of stairways in places of public amusement 
is admissible on the question of negligence.27 How¬ 
ever, evidence of an inapplicable city ordinance with 
respect to theater construction is incompetent.38 

c. Weight and Sufficiency 

The general rules governing the weight and suffi¬ 
ciency of evidence in civil actions apply in actions by 
a patron of a theater or other place of public amuse¬ 
ment for injuries sustained by reason of the alleged 
negligence of the owner or proprietor, and an issue of 
fact cannot be regarded as proved unless the party hav¬ 
ing the burden of proof thereon establishes it by a pre¬ 
ponderance of the evidence. 

The rules governing the weight and sufficiency of 
evidence in civil actions generally apply in actions 
by a patron of a theater or other place of public 
amusement for injuries sustained by reason of the 
alleged negligence of the owner or proprietor, and 
an issue of fact cannot be regarded as proved unless 
the party having the burden of proof thereon estab¬ 
lishes it by a preponderance of the evidence,29 al- 


Ind.—Central Amusement Co. v. 
Van Nostran. 152 N.E. 183, 164 
N.E. 890, 85 Ind.App. 476. 

:23. Ind.—Central Amusement Co. v. 

Van Nostran, supra. 
fi4. Fla.—'Florida Coastal Theatres 

V. Belflower, 32 So.2d 738, 159 Fla 
741. 

Tex.—Galveston Theatres v, Larsen, 
Civ.App., 124 S.W.2d 936. 

62 C.J. p 881 note 19. 

Mo.—^Edlingr v. Kansas City 
Baseball & Exhibitio^n Co., 168 S. 

W, 908, 181 Mo.App. 327. 

62 C.J. p 881 note 20. 

as. Ark.—^Kearns v. Stelnkamp, 46 
S.W.2d 519, 184 Ark. 1177. 

Tex.—Glass v. Houston Singing Soc., 
Civ.App., 192 S.W.2d 300. 

Wis,—^Browh V. Appleton Masonic 
Temple Ass^n, 9 N.W.2d 637, 243 
Wis. 147. 

XxolusioxL held not ahiuie of disore^ 
tloa 

^ Mass.—Brennan v. Ocean View 


Amusement Co., 194 N.E 911, 289 
Mass. 687. 

27. Ky.—^Louisville Baseball Club 
V. Butler, 160 S.W.2d 141, 289 Ky. 
785. 

Neb.—Fimple v. Archer Ballroom 
Co, 36 N.W.2d 680, 150 Nebw 681. 
R.I.—Ephremian v. Sholes, 52 A 2d 
425, 72 R.I. 395. 

28. Ala,—Waters v. Anthony, 40 So. 
2d 316, 252 Ala. 244. 

Ohio.—Lyle v. Olentangy Corp., 76 
N.E.2d 251, 80 Ohio App. 351. 

Tex.—Rumbo v. Nixon, Civ.App., 241 
SW.2d 983. 

Testimony that stairs were better 
lighted after accident.—Miles v. 
Ozark Bowl, Inc., Mo App., 260 S.W. 
2d 849, 

28. Cal.—Sharpless v. Fantages, 172 
P. 384, 178 Cal. 122. 

30. Mo—Murrell v. Smith, 133 SW. 
76, 152 Mo.App. 96. 

3L La-—OuiTler v. Saenger Thea¬ 
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ters Corporation, App,, 10 So.2d 
526 

312 . Ark.—^Kearns v. Steinkamp, 45 
S.W.2d 619, 184 Ark. 1177. 

33. Ala,—Southern Amusement Cor¬ 
poration V. Summers, 129 So. 489, 
23 AlaApp. 595. 

34. Md.—Lawson v. Clawson, 9 A.2d 
755, 177 Md, 333. 

35. Ala—^Southern Amusement Cor¬ 
poration V. Summers, 129 So. 489, 
23 AlaApp. 596. 

36. N.J.—Schnoor v. Palisades Re¬ 
alty & Amusement Co., 172 A. 43, 
112 NJ.Law 606. 

37. Minn.—-Poppleston v. Pantages 
Minneapolis Theater Co., 220 N.W. 
418, 176 Minn. 163. 

38. Kan.—Holmes v. Miller Amuse¬ 
ment Co., 107 P.2d 736, 162 Kan. 
786. 

39. Ind.—^Kandea v. Inland Amuse¬ 
ment Co., 41 N,E.2d 796, 220 Ind. 
219. 
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though, under the theory of strict responsibility of knowledge on the part of defendant of the condition 

the theater or amusement proprietor or operator the which caused plaintiff’s injury to show negli- 

patron may meet his burden of proof by slight evi- gence on the part of the proprietors^ or his agents 

dence.so More specifically, these rules have been or employees ;S3 to show that the proprietor’s negli- 

applied to evidence to show actual or constructive gence was the proximate cause of the injury ^o 


La.—Mahfouz v. Southern Amuse¬ 
ment Co , App., 3 So 2d 458. 

Neb.—^McCullough v. Omaha Coli¬ 
seum Corporation, 12 N.W.2d 639, 
144 Neb. 92 

62 C.J. p 879 note 90. 

40. La.—Bentz v. Saenger-Ehrlich 
Enterprises, App., 197 So, 659. 

41. Ark—Phillips v. Quapaw Bath 

House Co., 170 S.W.2d 1001, 205 

Ark. 816. 

Evidence held sufficient 

Ky.—Correira v. Atlantic Amuse¬ 

ment Co., 18 N.E.2d 435, 297 Ky. 
813. 

Mo.—Maybee v. Missouri Orpheum 
Corporation. 181 S.W.2d 771, 238 

Mo.App. 537. 

N.Y.—Seligson v. Victory Pool, 66 

N.Y.S.2d 453, 187 Misc. 1067, af- 
nrmed 71 N.Y.S.2d 703, 272 App. 
Div. 766. 

Pa.—O berheim v. Pennsylvania 
Sports & Enterprises, 55 A 2d 766, 
358 Pa. 62. 

W.Va.—Denton v. Third Avenue 
Theatre Co., 29 SE,2d 353, 126 W. 
Va. 607. 

Evidence held insufficient 

tJ.S.—Brown v. Dorney Park Coaster 
Co, CCA.Pa., 167 P 2d 433. 

Ark.—Richard-Lightman Theatre 
Corporation v. Vick, 147 S.W.2d 
731, 201 Ark. 1001. 

Cal.—^Worcester v. Theatrical En¬ 
terprises Corporation, 82 P.2d 68, 
28 Cal.App.2d 116. 

Ill —Custer V. St. Clair Country 
Club, 110 N.E2d 697, 349 Ill.App. 
316—Thorne v. Chicago Orpheum 
Co., 28 NE2d 350, 306 Ill.App. 276, 

Ky.—Kidd v. Modern Amusement 
Co, 67 SW.2d 466, 252 Ky. 386. 

La—^Boucher v. Paramount-Richards 
Theatres, App., 30 So. 2d 211. 

Mass.—Briggs v. New Bedford 
Amusement Co., 51 N.E2d 779, 315 
Mass. 84—Johnson v. Warner 
Bros. Circuit Management Corpo¬ 
ration, 17 N.E2d r47, 301 Mass. 
348. 

Mo,—Turner v. College Amusement 
Co., 217 S.W.2d 504. 

N.J —Gaffney v. America on Wheels, 
85 A 2d 1, 16 NJ.Super. 484. 

Ohio.—^Witherspoon v. Haft, 106 N.E. 
2d 296, 157 Ohio St. 474. 

Or.—^Kuehn v. Bennett, 238 P.2d 787, 
193 Or. 485. 

Tex.—Texas Consolidated Theatres 
r. Slaughter, Civ.App,, 143 S.W.2d 
659, error dismissed—Jefferson 
Amusement Co. v. Eaves, Civ. 
App., 137 SW.2d 104. 

42. Cal.—Fitzgerald v. Million Dol¬ 
lar Theatre, 141 P.2d 935, 61 Cal. 
App.2d 17. 


Evidence held sufficient 

Cal.—Edwards v. Hollywood Can¬ 
teen, 167 P.2d 729, 27 Cal.2d 802 

III.—Corso V. Knapp, 107 N.E 2d 59, 
347 Ill.App. 556—Tomlin v. Mil¬ 
ler, 81 N.E 2d 760, 335 Ill.App. 267 
—Schenkl v. Sheffield Theatre Co., 
9 NE 2d 262, 291 Ill.App. 603. 

La.—Smith v. Saenger Theatres Cor¬ 
poration, App, 186 So. 866—Walk¬ 
er V. Rose Hill Amusement Co., 
App., 167 So. 144. 

Mass —^Rawson v. Massachusetts 

Operating Co, 105 NE.2d 220, 328 
Mass. 558—^Beaulieu v. Lincoln 
Rides, Inc, 104 N.E.2d 417, 328 
Mass 427. 

Mich.—Brackins v. Olympia, Inc., 25 
N.W.2d 197, 316 Mich. 275, 168 
A.LR. 890 

Nev.—Hotels El Rancho v. Pray, 187 
P 2d 568, 64 Nev. 691. 

N.Y.—^Martin v. Fast Theatre, 109 N. 
Y.S 2d 107, 279 App.Div. 821—Skitt 
V Bickmeyer, 83 N.Y S.2d 139, 274 
App Div 906—Gerhardt v. Manhat¬ 
tan Beach Park, 261 N.Y S. 185, 
237 App.Div. 832, affirmed 188 N.E. 
126, 262 NY. 698—Burns v. Stee¬ 
plechase Amusement Co., 48 N.Y S. 
2d 746 

Ohio.—Witherspoon v. Haft, 106 N. 
E.2d 296, 157 Ohio St. 474. 

Pa.—Skeen v. Stanley Co. of Amer¬ 
ica, 66 A.2d 774, 362 Pa. 174—Be- 
kelja V. James E. Strates Shows, 
Inc., 56 Dauph Co. 317. 

Evidence held insufficient 

U.S.—Sykes v. Bensinger Recreation 
Corporation, C.C.A.Wis., 117 F.2d 
964—Interstate Circuit v. Le Nor- 
mand, C.CA.Tex., 100 F 2d 160. 

Cal.—^Preston v. Baths, 106 P.2d 16, 
41 Cal.App 2d 148—^Anderson v. 
Ocean Sport Fishing, 83 P.2d 515, 
28 Cal App 2d 712. 

Colo—Fox Greater Theatres v. La- 
briola, 134 P.2d 214, 110 Colo. 329 

Ill.—McDonald v. Chicago Stadium 
Corp., 83 N.E.2d 616, 336 Ill.App. 
353. 

Kan.—Hickey v. Fox-Ozark Theatres 
Corporation, 131 P.2d 671, 156 Kan. 
137. 

Ky —Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 

La.—-Boucher v. Paramount-Richards 
Theatres, App., 30 So 2d 211—Sis- 
trunk v. Audubon Park Natato- 
rium, App., 164 So. 667. 

Mass.—Cheetham v. Crescent Gar¬ 
dens Operating Co., 41 N.E.2d 4, 
311 Mass. 320—^Johnson v. War¬ 
ner Bros. Circuit Management Cor¬ 
poration, 17 N.E.2d 147, 301 Mass. 
348. 

Mich.—Garret v. W. S. Butterfield 
Theatres, 246 N.W. 67, 261 Mich. 
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262—Peppier v. Tollettene, 242 N. 
W. 830, 259 Mich 35 

Mo —McCollum v. Winnwood Amuse¬ 
ment Co, 59 SW2d 693, 332 Mo. 
779—Lenger v. Modern Recrea¬ 
tions, App, 203 SW2d 100—Da¬ 
vidson V. Missouri Orpheum Cor¬ 
poration, 161 S W.2d 707, 236 Mo. 
App. 1025—Myers v. Golloday, 
App, 104 S.W2d 1007. 

Mont—Gray v. Fox West Coast 
Service Corporation, 18 P.2d 797, 
93 Mont. 397. 

NY.—Watts V. Mitchell Bros. Realty 
Corp., 108 NY.S.2d 903, 279 App. 
Div. 763—Laut v. Brooklyn & 
Queens Y. M. C. A., 30 N Y.S 2d 
425, 262 App.Div. 1038—Goodacre 

V. Roovers Bros., 4 N.Y.S.2d 591, 
254 App Div 764—Stoble v. South 
Beach Carousel Co., 42 N.Y S 2d 
888 

N.C.—^Hahn v. Perkins, 46 S.E.2d 
854, 228 NC 727. 

Ohio.—^Witherspoon v. Haft, App, 
103 N.E.2d 275, affirmed 106 NE. 
2d 296, 157 Ohio St. 474 

Pa—Schleback v. Boat Trades Ass’n 
of Philadelphia, 45 A.2d 410, 158 
Pa.Super. 362—Copelan v. Stanley 
Co. of America, 17 A 2d 659, 142 
Pa Super. 603—Gilchrist v. Berry¬ 
man, Com PI., 23 Wash.Co. 142. 

S.D.—Page V. Sioux Falls Auto Deal¬ 
ers* Ass'n, 227 NW. 482, 56 S Dv 
108. 

43. N.Y.—^Philpot v. Brooklyn Nat. 
League Baseball Club, 100 N.E.2(J 
164, 303 NY. 116 

Evidence held sufficient 

U.S.—Fox West Coast Agency Cor¬ 
poration V. Forsythe, C.C.A.Cal., 131 
F.2d 629. 

La.—Cavicchi v. Gaiety Amusement 
Co., App., 173 So. 458 

Mass.—^Noble v. Park Enterprise, 47 
N.E 2d 947, 313 Mass. 454—Curran 

V. Dorchester Theatre Co., 32 N.E. 
2d 690, 308 Mass. 469 

N.Y.—^Kreiss v. Luna Park Amuse¬ 
ment Corporation, 267 N.Y.S. 53, 
239 App Div. 192. 

Evidence held insufficient 

Cal.—Quinn v. Recreation Park 

Ass*n, 46 P.2d 144, 3 Cal.2d 725. 

Mont.—Milasevich v. Fox Western 
Mont. Theatre Corp., 165 P.2d 195, 
118 Mont. 265. 

Wis.^—^Du Bois v. De Bauche, 53 N. 

W. 2d 628, 262 Wis. 32. 

44. Tenn.—-Loew’s Nashville & 

Knoxville Corporation v. Durrett, 
79 S.W.2d 598, 18 Tenn.App. 489. 

Evidence held sufficient 

Cal.—Megee v. Fasulis, 134 P.2d 815, 
57 Cal,App.2d 460—Lindsey v. De 
Vaux, 123 P.2d 144, 60 Cal.App.2d 
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show ownership, management, or control of the 
theater or amusement by defendant to show that 
plaintiff was an invitee;^® or to show that an 
amusement device was a “trap for the unwary.”^^ 

Likewise, the general rules of evidence have been 
applied with respect to the sufficiency of the evi¬ 
dence to show that defendant was negligent in 
permitting the existence of a depression in his 
amusement park;^® in permitting a board in a 
walk to become loose and unfastened in permit¬ 
ting a cross slat on an inclined wooden walk to be 
in a broken condition;®® in failing properly to se¬ 
cure a slot machine®! or radiator®® which fell over 
and injured a child; in failing to anticipate the ac¬ 
cident which caused the injury, because of the 
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dangerous arrangement of the amusement device 
in failing to maintain proper cushions to catch pa¬ 
trons at the bottom of a slide,^^ or in maintaining 
for that purpose a defective mattress in main¬ 
taining decorations of inflammable crepe paper 
above a dance hall floor in failing to provide at¬ 
tendants, or a sufficient number of attendants,^'^ or 
safety appliances,for patrons of an amusement 
device; in ejecting patron with unnecessary force 
in constructing an amusement device in a defective 
mannerin putting up a circus tent insecurely 
in causing an unusually violent jerk in operating 
a roller coaster ;62 in permitting the floor or stair¬ 
way in an amusement to remain in a dangerous or 
defective condition in permitting other parts of a 


445—^Basye v. Craft’s Golden State 
Shows, 111 P.2d 746, 43 Cal.App 2d 

782 

Conn—False v. Poli-New England 
Theatres, 17 A.2d 5, 127 Conn 367 
Indian Springs Swimming Pool 
Corporation v. Maddox. 29 S.E.2d 
724, 70 Ga.App. 842. 

Minn.—^Asplind v. Pearce, 221 N.W. 

679, 175 Minn 445. 

Bvidence held insxtfficient 

_Lynn v. National Amusement 

Co. of Venice, 29 P.2d 230, 136 Cal. 
App. 532. 

Ky—Hicks V. Fontaine Ferry Enter¬ 
prises, 247 SW.2d 493. 

—^Patterson v. City of Lexing¬ 
ton. 50 S.E.2d 900, 229 N.C. 637. 

—^Jefferson Amusement Co. v. 
Eaves, Civ.App., 137 S.W.2d 104. 

C.J. P 882 note 59. 

-45. Cal.—Whiteside v. United Thea¬ 
tres. 236 P.2d 261. 106 Cal.App.2d 
471. 

"Evidence held suflcient 

Cal—^Whiteside v. United Theatres, 
supra, 

I —O’Brien v. M & P. Theatres 
Corp., 45 A.2d 171. 71 R I. 839 
-VVis.—^Eide V. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474. 

Evidence held insufficient 
Pa,—Maglin v. Peoples City Bank, 
14 A.2d 827, 141 Pa.Super. 329. 

40, Evidence held sufficient 
,Cal.—^Martin v. Fox West Coast 
Theatres Corporation, 108 P.2d 29, 
41 Cal.App.2d 925. 

^Wash—Grove v B’Allessandro, 235 
p.2d 826, 39 Wash.2d 421. 
Evidence held insufficient 
N.J.—Silherman v. Stanley Co. of 
America, 46 A.2d 70, 134 N.J.Law 
108. 

.47, Evidence held sufficient 

iq-,Y.—Murphy v. Steeplechase 
Amusement Co., 166 N.E. 173. 250 
N.Y. 479. 

- 48 . Evidence held sufficient 

.Kan.—Needles v. Wichita Park 
Amusement Co., 180 P. 768^ 104 
Kan. 716. 


49. Evidence held insufficient 

Mo.—Berberet v. Electric Park 
Amusement Co., 3 S.W.2d 1025, 
319 Mo, 275, 61 A.L.R. 1269. 

50. Evidence held sufficient 

Cal.—Siegman v. Fetters, 210 P. 49, 
59 Cal.App. 114. 

51. Evidence held sufficient 

Minn.—Attebury v. Jones, 202 N.W. 
337, 161 Minn. 295. 

52. Evidence held sufficient 

Ill.—Carlson v. Swenson, 197 Ill. 
App. 414. 

53. Evidence held sufficient 

Qal.—Szasz v. Joyland Co., 257 P. 
871, 84 CaLApp. 259. 

54. Evidence held sufficient 

Cal.—Chardon v. Alameda Park Co., 
36 P2d 136, 1 Cal.App.2d 18. 

1 ^ 0 .—M u r p h y v. Electric Park 
Amusement Co, 241 SW. 651, 209 
Mo App. 638. 

55. Evidence held sufficient 

Ill —^Weif enbach v. White City 
Const. Co„ 201 IlhApp. 621. 

56. Evidence held insufficient 

Me;—Cloutier v. Oakland Park 
Amusement Co., 162 A. 628, 129 
Me. 454, 

57. Mass.—Johnson v. Warner Bros. 
Circuit Management Corporation, 
17 NE.2d 147, 301 Mass. 348. 

62 C.J. P 882 note 39, 

Evidence held sufficient 
N" j—Crammer v. Willston Operat- 
'ing Co., 88 A.2d 630, 19 N.J.Super, 
489. 

Evidence held insufficient 

(1) Generally.—^Emerson v. River- 
view Rink and Ballroom, 290 N.W. 
129, 233 Wis. 695. 

(2) To support verdict for plain¬ 
tiff.—^Newton v. Village of Addison, 
>119 N,Y.S.2d 463, 281 App.Div. 945. 

58. Cal.—^Pontecorvo v. Clark, 272 
P. 691, 95 Cal.App. 162. 

62 C.J. P 882 note 40. 

Evidence held sufficient 
Tenn.—Susman v. Mid-South Fair, 
176 S.W.2d 804, 180 Tenn. 471. 
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Evidence held insufficient 

Mass—^Noble v. Park Enterprise, 47 
N.E.2d 947, 313 Mass. 454. 

59. Evidence held sufficient 

La.—Planchard v. Klaw & Erlanger 
New Orleans Theatres Co , 117 So. 
132, 166 La. 235, 60 A.L.R. 1086. 
Pa._>Rice V. Gibson, 94 Pa. Super. 
541. 

Evidence held insufficient 
La.—Gorman v. United Theatres, 
App, 177 So. 463. 

60. Evidence held sufficient 

Tenn—Tennessee State Fair Ass^n v. 
Hartman. 183 S.W. 735, 134 Tenn. 
159. 

61. Evidence held insufficient 

Mo.—King V. Rmgling, 130 S.W. 482, 
145 Mo.App. 285. 

62. Ill.— O’ Callaghan v. Dell wood 
Park Co., 89 N.E, 1005, 242 Ill. 336, 
26 LR.A.,N.S, 1054, 134 Am S.R. 
331, 17 AnnCas. 407. 

62 C.J. p 882 note 44. 

Evidence held sufficient 
Mass.—B r e n n a n v. Ocean View 
Amusement Co., 194 N.E. 911, 289 
Mass 587. 

Tenn.—Banner v. Winton, 186 S.W.2d 
222, 28 Tenn App. 69. 

Evidence held insufficient 
Ill.—Castle V. Riverview Park Co., 
11 N.E 2d 135, 292 Ill.App. 635. 

63 . Ill.—^Custer v. St. Clair Country 
Club, 110 N.E.2d 697, 349 Ill.App. 
316. 

Evidence held sufficient 

U.S.—^American Mut. Liability Ins. 
Co. V. Adler. C.C.A.La,. 141 P.2d 
489. 

Cal.—Johnson v. Bimini Hot Springs, 
133 P2d 660, 66 CaLApp.2d 892, 
111.^—Oorso V. Knapp, 107 N.E 2d 59, 
347 Ill.App. 556—Saluto v. Publix 
Great States Theaters, 56 N.E.2d 
636, 323 Ill.App. 648. 

La—^Nelson v. Ernest Realty Co., 
App., 180 So, 165. 

I^asg—Rosen v. Boston Symphony 
Orchestra, 64 N.E 2d 49, 315 Mass. 
I 732. 
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theater or amusement to remain in a dangerous or 
defective condition and in failing to give notice 

of danger,^5 

The rules have also been applied to evidence to 
show that the fall of a theater patron was due to 
uneven carpeting of aisles or floor,or the defec¬ 


tive condition of carpet on stairs,^'^ or unevenness of 
a theater floor,^^ or negligence in maintaining a mat 
at the entrance of the theater,or negligence in the 
maintenance and care of steps, or defective light¬ 
ing of house,'^^ or negligent delay in lighting house 
lights,*^2 or negligence in failing to light a stairway 
and provide railings or to evidence to show that 


RI—Carrara v. Noonan, SI A^2d 424, 
69 R.I. 111. 

Zlvidexice lield insufficient 

Cal.—Matherne v. Los Feliz Theatre, 
128 P.2d 59, 53 Cal.App.2d 660. 

Ill.—Parrilli v. St. Louis Bath House 
Corp., 110 N.E.2d 525, 349 Ill.App. 
397. 

La.—Mahfouz v. Southern Amuse¬ 
ment Co, App, 3 So 2d 45S. 

Mo^—Longer v. Modern Recreations, 
App., 203 S.W.2d 100. 

N.J —^Arenson v. Skouras Theatres 
Corporation, 32 A 2d 858, 130 NJ. 
Law 347. 

N.C.—Revis v. Orr, 66 S.E.2d 652, 
234 N.C. 158. 

Fa.—Maglin v. Peoples City Bank, 

14 A.2d 827, 141 Pa Super. 329. 
Tex.—Texas Consolidated Theatres 

V. Slaughter, Civ.App, 143 SW.2d 
659, error dismissed. 

Wis.—Brown v. Appleton Masonic 
Temple Ass’n, 9 N.W 2d 637, 243 
Wis. 147. 

64. U.S.—^Brown v. Dorney Park 
Coaster Co., C C.A.Pa., 167 P.2d 
433. 

Evidence Held sufficient 

Cal —Martin v. Los Angeles Turf 
Club, 103 P.2d 188, 39 Cal.App.2d 
338—^Young v. Gautier, 82 P.2d 
959, 28 Cal.App.2d 494. 

Conn.—Skelly v. Pleasure Beach 
Park Corporation, 160 Al, 309, 116 
Conn. 92. 

Ill.—Moore v. Edmonds, 45 N.E.2d 
190, 316 Ill.App. 453—Styburski v. 
Riverview Park Co., 18 N.E.2d 92, 
298 Ill.App. 1—^Stanton v. Komm, 

15 N.E.2d 699, 295 Ill App. 625— 
Ryan v. Harry's New York Caba¬ 
ret. 12 N.E.2d 905, 293 Ill.App. 534. 

Kan.—^Atkinson v. Wiard, 109 P.2d 
160, 153 Kan. 96. 

Mass—^Jeroma v. McNally, 86 N.E. 

2d 638, 324 Mass. 385. 

Minn.—'Asplind v. Pearce, 221 N.W. 
679, 175 Minn. 445 

N.Y.—Levine v. City of Auburn, 118 
N.Y.S.2d 296, 281 App.Div. 793— 
Sliverstein v. Camp David, 69 N. 
Y.S 2d 6. 

Pa.—^Murray v, Pittsburgh Athletic 
Co, 188 A. 190, 324 Pa. 486—Ober- 
heim v. Pennsylvania Sports and 
Enterprises, Inc., Com.PL, 95 
Pittsb.Leg.J. 61, affirmed 56 A-2d 
766, 358 Pa. 62. 

Evidence held insufficient 
La.—^Waguespack v. Playland Cor¬ 
poration, App., 195 So. 368. 

Md.—Beverly Beach Club v. Marron, 
192 A, 278, 172 Md. 471. j 


Mass.—Rynn v. Fox New England 
Theatres, 12 N.E 2d 728, 299 Mass 
258. 

Neb—McCullough v. Omaha Coli¬ 
seum Corporation, 12 N.W 2d 639, 
144 Neb. 92. 

N.Y. — Estes V. Monroe Amusements, 
47 N.YS.2d 567, affirmed 47 N Y S 
2d 287, 267 App Div. 802—Schnei¬ 
der V Merriman, 9 N.Y.S.2d 17, 256 
App.Div. 897. 

65. Evidence held sufficient 

Mass.—Correira v Atlantic Amuse¬ 
ment Co., IS N.E.2d 435, 302 Mass. 
81. 

Wash—Grove v. D’Allessandro, 235 
P.2d 826, 39 Wash.2d 421. 

Evidence held sufficient to show no 
negligence 

Md.—Pinehurst Co. v. Phelps, 160 A. 
736, 163 Md. 68. 

Tenn —Susman v. Mid-South Fair, 
176 S.W.2d 804, 180 Tenn. 471. 

66-‘ Ill.—Gibbons v. Balaban & Katz 
Corporation, 242 Ill.App. 524. 

Evidence held sufficient 

Mo.—Maybee v. Missouri Orpheum 
Corporation. 181 S.W.2d 771, 238 
Mo. App. 537. 

Evidence Held Insufficient 

Pa—Gibbons v. Harris Amusement 
Co., 167 A. 260, 109 Pa.Super. 484. 

67. La.—Currier v. Saenger Thea¬ 
ters Corporation, App., 10 So.2d 
526. 

Evidence Held sufficient 

U.S.—Tucker v. Loew's Theatre & 
Realty Corp., C.C.A.N.Y., 149 P.2d 
677. 

Cal.—Sharpless v. Pantages, 172 P. 
384, 178 Cal. 122. 

Conn.—^Weiner v. E. M. Loew's En¬ 
terprises, 181 A. 921, 120 Conn. 681. 

La—Jackson v, Saenger-Ehrlich En¬ 
terprises, App., 175 So. 688. 

N.Y.—Smith v. Warner Bros. Thea¬ 
tres, 16 N.Y.S.2d 752, 258 App.Div. 
1008. 

Evidence held insufficient 

Mass.—Foote v. Waltham Netoco 
Theatres, 61 N.E 2d 246, 314 Mass. 
674. 

68. Evidence held sufficient 

Ind.—Central Amusement Co. v. Van 
Nostran, 152 N.E. 183, 164 N.E. 
390, 86 Ind App. 476. 

Evidence held insufficient 

La.—^Boucher v. Paramount-Ri ch¬ 
ords Theatres, App., 30 So.2d 211. 

69. Evidence Held insufficient 

Mich.—^Holmes v. United Theatres 
Co., 162 N.W. 987, 186 Mich, 548. 

76Q 


f 70. Wash,—^Walker v Washington 

! State Theatres, 6 P.2d 981. 165 
Wash. 608. 

Evidence held sufficient 

Ky,—Correira v. Atlantic Amuse¬ 
ment Co., 18 N.E,2d 435, 297 Ky. 
813. 

N Y —Heddmk v. Loew’s Theatre & 
Realty Corporation, 25 N.Y.S 2(1 
643, reversed on other grounds 34 
N Y.S 2d 734, 264 App Div. 773 

Wash —Olsen v. John Hamrick’s Ta¬ 
coma Theatres, 115 P.2d 718, 9* 
Wash 2d 380. 

Wis —Helms v. Fox Badger Thea¬ 
tres Corp., 33 N.W.2d 210, 253 Wis. 
113. 

Evidence held insufficient 

La—Cassanova v. Paramount-Rich- 
ards Theatres, App, 11 So 2d 238 
—McGregor v. Saenger-Ehrlich 
Enterprises, App., 195 So. 624. 

Or.—J o h n s o n v. Mathews-Moran* 
Amusement Co , 102 P.2d 703, 164- 
Or. 636. 

Pa.—Copelan v. Stanley Co. of Amer¬ 
ica, 17 A.2d 659, 142 Pa.Super. 603. 

R. I —O'Brien v. M. & P Theatres 
Corp., 45 A 2d 171, 71 R I. 339. 

Wis.—^Heckel v. Standard Gateway 
Theater, 281 N.W. 640, 229 Wis. 80. 

71. Mass.—R o s s t o n v. Sullivan, 
179 NE. 173, 278 Mass. 31. 

62 C.J. p 882 note 60. 

Evidence held sufficient 

Pa,—Kmiotek v. Anast, 39 A.2d 923, 
360 Pa. 693. 

Evidence held insufficient 

Conn—Miller v. Poll's New England** 
Theatres, 7 A2d 845, 126 Conn. 
610. 

Ind.—Olsen v. Edgerly, 18 N.E 2df 
937, 106 Ind.App. 223. 

Mont.—Gray v. Fox West Coast 
Service Corporation, 18 P.2d 797, 
93 Mont. 397. 

Pa.—Smith v. Penn Federal Corpora¬ 
tion, 172 A. 147, 315 Pa. 20. 

S. D.—Bergstresser v. Minnesota. 
Amusement Co., 5 N.W.2d 49, 68- 
S.D. 679, 143 A.L.R. 63. 

72. Evidence held insufficient 

Mass.—Rosston v. Sullivan, 179 N.E. 
173, 278 Mass. 31. 

73. Mich.—^Branch v. Klatt, 138 N.. 
W. 263, 173 Mich. 31. 

Evidence held insufficient 

La.—Doell v. St. Charles Theatre, 
App., 159 So. 401. 

Pa.—Beck v. Stanley Co. of America,. 
60 A.2d 806, 365 Pa. 608, 
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the injury to a patron of a theaterj^ circus,or 
other amusement'^^ was caused by the improper con¬ 
struction of seats, or that the fall of a circus patron 
was due to a plank not properly secured and which 
slipped when he stepped on it,'^'^ or that the usher 
of defendant’s theater was negligent in letting his 
flash light fall on a patronjs Likewise the rules 
have been applied to evidence to show that plaintiff 
was gulity of contributory negligence'^^ or was 
aware of the dangers attending the form of amuse¬ 
ment and assumed the risk, so or that the person in¬ 
jured was in the theater to the mutual advantage of 
himself and the managements^ 
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74. Evidence lield sufScient 

U.S*—^Pox West Coast Agency Cor¬ 
poration V. Forsythe, C.C.A,CaL, 
131 F 2d 629. 

Cal—Mattox v. Isley, 245 P.2d 664, 
111 Cal App 2d 774 

La—Brady v Avenue Theatre Cor¬ 
poration, App., 194 So 721. 

Mass —Matthews v. L & L Enter¬ 
prises, 50 N.E 2d 815, 314 Mass. 
538—^Bell V. Dorchester Theatre 
Co., 50 NE 2d 814, 314 Mass 636, 

Pa—Durning v. Hyman, 133 A. 668, 
286 Pa. 376, 53 A.L R. 861. 

*75. Evidence held sufficient 

Kan.—Lewis v. Sells-Ploto Shows 
Co, 157 P. 397, 98 Kan. 145, 

76. Evidence held sufficient 

Md —Lawson v, Clawson, 9 A.2d 765, 
177 Md 333. 

Ohio —Brown v. Cleveland Baseball 
Co, 106 N.E 2d 632, 158 Ohio St 1. 

Evidence held insufficient 

TTenn.—Gentry v. Taylor, 185 S,W,2d 
521, 182 Tenn. 223. 

77. Evidence held sufficient 

Mass —Crisafl v. Sells Floto Circus, 
169 N.E. 611, 262 Mass. 120. 

78. Evidence held sufficient 

Ill —^Kiewert v. Balaban & Katz 
Corporation, 251 Ill.App. 342. 

79. La.—Cassanova v. Paramount- 
Richards Theatres, App., 11 So 2d 
238. 

Evidence held sufficient 

(1) Generally. 

Conn.—Knapp v. Connecticut Thea¬ 
trical Corporation, 190 A. 291, 122 
Conn. 413. 

Mass.—Perry v. Loew's Boston Thea¬ 
tres Co., 197 N.E. 54. 291 Mass. 
332. 

Or.—Johnson v, Mathews-Moran 
Amusement Co.j 102 P.2d 703, 164 
Or. 636. 

Pa.—May v. Warner Bros, Theaters, 
33 A.M 278, 163 Pa Super. 181— 
Toddes v. Hershey Estates^ Com. 
PL, 58 Dauph.Co. 383. 

Tex—Barnes v. Honey Grove Nata- 
torium Co., Civ.ApPr, 228 S.W. 864. 

(2) To show no contributory neg¬ 
ligence. 

U.S —Parris v. Interstate Circuit, 
C.C-A,Tex.. 116 F.2d 409. 


Ark.—Dickson v. 

456, 190 Ark. 86. 

Cal.—^Edwards v. Hollywood Can¬ 
teen, 167 P.2d 729, 27 Cal.2d 802— 
Johnso-n v. Bimmi Hot Springs, 
133 P2d 650, 56 CalApp.2d 892— 
Chardon v. Alameda Park Co , 36 
P.2d 136, 1 Cal.App.2d 18. 

Ill.—TomUn v. Miller, 81 N.E.2d 760, 
335 Ill.App. 267. 

Mass —Barttro v. Watertown Square 
Theatre, 34 N.E.2d 696, 309 Mass. 
223—Kushner v. McGinnis, 194 N. 
E 106, 289 Mass. 326, 97 ALR. 
578. 

Minn.—^Danielson v. Reeves, 1 N.W. 

2d 597, 211 Minn. 491. 

Nev—^Hotels El Rancho v. Pray, 187 
P.2d 568, 64 Nev. 691. 

Pa —Freda v. Lake Ariel Park & 
Amusement Co., 36 A 2d 849, 154 
Pa.Super. 625. 

Evidence held insufficient 
U.S —Vale V. Indiana County Thea¬ 
ters Co., C.C.APa., 120 F 2d 495. 
Ill,—Hackett v. Riverview Park Co., 
3 N.E 2d 344, 286 Ill.App. 611. 

Ky.—Correira v. Atlantic Amuse¬ 
ment Co, 18 NE.2d 435, 297 Ky. 
813, 

Miss.—Blizzard v. Fitzsimmons, 10 
So.2d 343, 193 Miss. 484. 

W. Va —Denton v Third Avenue 
Theatre Co., 29 S.B.2d 353, 126 W. 
Va. 607. 

80. Evidence held sufficient 

(1) Generally.—Murphy v. White 
City Amusement Co., 242 Ill.App. 66. 

(2) To show no assumption of 
risk. 

Cal.—Edwards v. Hollywood Can¬ 
teen, 167 P.2d 729, 27 Cal.2d 802. 
Md.—Pinehurst Co. v. Phelps, 160 
A. 736, 163 Md. 68. 

N.Y.—Greenfield v. Joseph P. Day, 
Inc., 33 N.T.S.2d 91. 

Evidence held insufficient 
N.T.—Burns v. Steeplechase Amuse¬ 
ment Co.. 48 N.Y.S2d 746. 

81. Evidence held sufficient 

Ind.—Central Amusement Co. v. Van 
Nostran, 162 N.E. 183, 164 N.E. 
390, 85 Ind.App. 476. 

82. U.S.—Tucker v. Loew's Theatre 
& Realty Corp., C.O.A.N.Y., 149 F. 
2d 677. 


Ill—^Wickstrom v. Ringling Bros, 
Barnum & Bailey Combined Shows, 
40 NE2d 585, 313 Ill.App 640— 
Styburski v. Riverview Park Co., 
18 NE.2d 92, 298 Ill.App. 1— 

Schenkl v Sheffield Theatre Co., 
9 N.E.2d 262, 291 Ill.App. 603. 

Mass —Rouillard v. Canadian Klon¬ 
dike Club, 64 NE.2d 680, 316 Mass. 
11 

Mich.—Gray v. Briggs, 243 N.W. 254, 
259 Mich 440. 

Mo.—McCollum v. Winn wood Amuse¬ 
ment Co., 59 SW,2d 693, 332 Mo. 
779—^Myers v. Golloday, App., 104 
S.W.2d 1007—Myers v. Kansas City 
Junior Orpheum Co., 73 S.W.2d 313, 
228 Mo.App. 840. 

N.J.—Friel v. Wildwood Ocean Pier 
Corporation, 29 A.2d 554, 129 N.J. 
Law 376—^Zappala v. Stanley Co. 
of America, 12 A.2d 691, 124 N.J 
Law 569—^Hastings v. Fort Lee 
Operating Co., 182 A. 871, 116 N.J. 
Law 87. 

N.Y—Gerber v. White Sulphur Co. of 
Sharon Springs, 24 N.Y.S.2d 356, 
261 App.Div. 853. 

Ohio.—^Witherspoon v. Haft, 106 N. 
E2d 296, 157 Ohio St. 474—Pierce 
V. Gooding Amusement Co., App., 
90 N.E.2d 585. 

Pa —Oberheim v. Pennsylvania 

Sports <fe Enterprises, 55 A,2d 766, 
358 Pa. 62—Martin v. Philadelphia 
Gardens, 35 A.2d 317, 348 Pa. 232— 
Engstrom v. Huntley, 26 A 2d 461, 
345 Pa. 10—Freda v. Lake Ariel 
Park & Amusement Co, 36 A 2d 
849, 164 Pa.Super. 625. 

R I.—^Ephremian v. Sholes, 62 A.2d 
425, 72 RI. 396. 

Tenn.—^Kingsul Theatres v. Quillen, 
196 SW.2d 316, 29 Tenn.App. 248 

Wis.—Eide v. Skerbeck, 8 N.W.2d 
282, 242 Wis. 474. 

Evidence held insufficient for jury 

N.J.—^Esposito V. G. O. K. Enterpris¬ 
es, 60 A.2d 287, 137 N.J.Law 400— 
Clayton v. New Dreamland Roller 
Skating Rink, 82 A.2d 458, 14 N.J. 
Super. 390. 

N.Y.—^Levy v. Boardwalk Skating 
Rink, 70 N.Y.S.2d 642, 272 App. 
Div. 910, reargument denied 73 N. 
Y.S.2d 633, 272 App.Div. 977, appeal 


S DO. - Questions of Law and Fact 

a. In general 

b. Taking case from jury 

a. In General 

In actions for injuries to persons attending theaters 
or other public places of amusement, questions of fact 
should be submitted to the jury. 

In accordance with general principles applicable 
to trials, where the evidence is legally sufficient to 
go to the jury, 82 it is ordinarily a question for the 
jury whether the proprietor of a place of public 

Bounds, 77 S.W. 2d 
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amusement was guilty of negligence.^^ It has been | so held where the jury might reasonably conclude 


dismissed 77 ]^r.E.2d 735, 297 N.T. 
784, affirmed 79 K,E.2d 275, 297 
N.Y. 878. 

Ohio.—Esposito v. Henry H. Stam- 
baugh Auditorium Ass’n, App., 77 
ISr.E 2d 111. 

SC—Perry v. Carolina Theater, 185 
SE. 184, 180 S.C. 130. 

Tex.—Osborne v. Eoew's Houston Co., 
Civ.App., 120 SW.2d 947. 

W.Va —Hunker v. Warner Bros. The¬ 
atres, 177 S.E. 629, 115 W.Va. 641. 

83. U-S—^Vale v. Indiana County 
Theaters Co., CCA.Pa., 120 F.2d 
495—Quinn v. Smith Co., C.C.A. 
Pla, 57 F.2d 784—Metcalf v. 

Pittsburgh Athletic Co., D C Pa., 
39 F.Supp. 115, affirmed, C.C.A., 120 
P.2d 328. 

Ariz.—Lyric Amusement Co. v. Jef¬ 
fries, 120 P.2d 417, 58 Ariz. 381— 
Fox Tucson Theatres Corporation 

V. Lindsay, 56 P.2d 183, 47 Ariz. 
388. 

Cal.—Megee v. Fasulis, 150 P.2d 281, 

65 Cal-App. 2d 94—Megee v. Fasulis, 
134 P2d 815, 57 Cal App 2d 450— 
Thurman v. Clune, 125 P.2d 59, 51 
Cal.App.2d 505—Martin v. Fox 
West Coast Theatres Corporation, 
108 P.2d 29, 41 Cal.App.2d 925— 
Anderson v. Ocean Sport Fishing, 
83 P.2d 515, 28 Cal.App.2d 712— 
Chardon v. Alameda Park Co., 36 
P.2d 136, 1 Cal.App.2d 18. 

Conn.—Sanderson v. Bob’s Coaster 
Corp., 64 A.2d 270, 133 Conn. 677. 
Fla.—^Wells v. Palm Beach Kennel 
Club, 35 So.2d 720, 160 Fla. 502— 
Central Theatres v. Wilkinson, 18 
So 2d 755, 154 Fla. 589. 

Ga.—Swope v. Farrar, 17 S.E.2d 92, 

66 Ga.App. 62—Carlyle v. Goettee, 
13 S.E.2d 206, 64 Ga.App. 360. 

Ill—Moore v. Edmonds, 62 N.E 2d 
216, 384 Ill. 535—Mayberry v. Cage, 
54 N-.E2d 619, 322 Ill.App. 655— 
Macabee v. Miller, 44 N.E.2d 341, 
316 Ill App. 157—Murphy v. Jarvis 
Chevrolet Co., 34 N.E.2d 872, 310 
Ill.App. 634. 

Ind-—Kandea v. Inland Amusement 
Co., 41 NE2d 795, 220 Ind. 219— 
Phares v. Carr, 106 NE.2d 242, 
122 Ind App. 597—Cory v, Ray, 65 
NE2d 117, 115 Ind App. 50. 

Iowa—^Wood V. Tri-States Theater 
Corp., 23 N.W.2d 843, 237 Iowa 799 
—Langheim v, Denison Fire Dept. 
Swimming Pool Ass'n, 21 N.W.2d 
295, 237 Iowa 386—La Sell v. Tri- 
States Theatre Corporation, 11 N. 

W. 2d 36, 233 Iowa 929. 

Kan.—Vukas v. Quivira, Inc, 201 P. 
2d 685, 166 Kan. 439—Buck v. Mil¬ 
ler Amusement Co., 200 P.2d 286, 
166 Kan. 205—Shoemaker v. City 
of Parsons, 118 P.2d 508, 154 Kan. 
387. 

Ky.—Columbia Amusement Co. v. 
Rye, 155 S.W.2d 727, 288 Ky. 179— 
Wad del’s Adm’r v. Brashear, 78 


S.W.2d 31, '257 Ky. 390, 98 A.L.R 
553 

La—Jackson v. Saenger-Ehrlich En¬ 
terprises, App., 175 So. 688. 

Mass.—Mello v. New England Thea¬ 
tres, 52 N.E 2d 19, 315 Mass. 171— 
Lemoine v. Spnngfleld Hockey 
Ass’n, 29 NE.2d 716, 307 Mass 102 
—Camp V. Rex, Inc., 24 N.E 2d 4, 
304 Mass. 484—^Keenan v. E. M. 
Loew’s, 19 NE 2d 37, 302 Mass 309 
—Correira v. Atlantic Amusement 
Co.. 18 N.E 2d 435, 302 Mass. 81— 
Shanney v Boston Madison Square 
Garden Corporation, 5 N E 2d 1, 
296 Mass. 168—Tovey v. G. E. 
Lothrop Theatres Co., 193 N.E. 19, 
288 Mass 346 

Mich.—Lane v B & J Theatres, 23 
N.W2d 120, 314 Mich. 666—Cox 

V. United Detroit Theatres Corpo¬ 
ration, 11 N.W.2d 210, 306 Mich. 
479 

Minn.—Radle v. Hennepin Avenue 
Theatre & Realty Co, 296 NW. 
510, 209 Minn 431—Johnson v. Am¬ 
phitheatre Corporation, 288 N.W. 
386, 206 Minn. 282 

Mo.—McCollum v. Winnwood Amuse¬ 
ment Co., 59 S.W.2d 693, 332 Mo 
779—Miles v. Ozark Bowl, Inc, 
App, 250 S.W.2d 849—^Myers v. 
Golloday, App, 104 S.W.2d 1007— 
Olds V. St. Louis Nat. Baseball 
Club, 104 S.W.2d 746, 232 Mo App. 
897—Grimes v. American League 
Baseball Co., App., 78 S.W 2d 520— 
Feucht V. Parkview Amusement 
Co., App , 60 S.W.2d 663—Moordale 
V. Park Circuit & Realty Co., App., 
68 S.W.2d 500—Cooper v. Winn¬ 
wood Amusement Co., 55 S.W.2d 
737, 227 Mo.App. 608. 

Mont.—McCartan v. Park Butte The¬ 
ater Co„ 62 P.2d 338, 103 Mont. 
342. 

Neb.—Fimple v. Archer Ballroom Co., 
35 N.W.2d 680, 150 Neb. 681—Tite 
V. Omaha Coliseum Corporation, 
12 N.W.2d 90, 144 Neb. 22, 149 A.L. 
R. 164—^Miratsky v. Beseda, 297 
N.W. 94, 139 Neb. 229—Emery v. 
Midwest Amusement & Realty Co , 
248 NW. 804, 125 Neb. 64—Black- 
well V. Omaha Athletic Club, 242 
N.W. 664, 123 Neb. 332. 

N.H.—Smith v. Hooper, 192 A. 496. 
89 N.H. 36—Ghilain v. Couture, 164 
A. 213, 86 N.H. 117. 

N.J.—Ross V. The Breakers, 49 A.2d 
14, 134 N.J.Law 489—GrifCen v. De 
Geeter, 40 A.2d 579, 132 N.J.Law 
381—^Arenson v. Skouras Theatres 
Corporation, 36 A.2d 761, 131 N.J. 
Law 303—Caniano v. Dependable 
Amusement Co , 8 A.2d 830, 123 N. 
J.Law 419—Lancaster v. Highlands 
Finance Corporation, 189 A. 371, 117 
N J.Law 476—Schellack v. Biers, 
160 A. 404, 109 N.J.Law 61—Halli- 
gan V. Westmont Loving Service, 
187 A. 729, 14 N.J.Misc. 819. 
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N.Y —Byron v St. George Swimming 
Club. 28 NE.2d 934, 283 N.Y. 505 
—Tapley v. Ross Theatre Corpora¬ 
tion, 9 NE2d 812, 275 N.Y. 144— 
O’Neil V. Radio City Music Hall 
Corp, 112 N.Y.S2d 768, 279 App. 
Div. 1091—Bloom v Dalu Corp., 54 
NYS.2d 831, 269 App Div. 192— 
Martin v. Metropolitan Jockey 
Club, 52 N.Y.S.2d 721, 268 App.Div. 
1061—Mackey v. Empire Roller- 
drome of Brooklyn, 48 N.Y.S.2d 253, 
267 App.Div. 995—Yentes v. Park 
Circle Roller Skating Rink, 45 N. 
Y S.2d 379, 267 App.Div. 780—Le¬ 
vine V. City of Auburn, 41 N.Y.S.2d 
619, 266 App.Div. 820—Welo v. Un¬ 
ion News Co., 32 N Y S 2d 943. 263 
App.Div. 328—Pitaluga v. Diamond, 
24 N.Y.S.2d 363, 261 App Div. 850— 
Greenberg v. Steeplechase Amuse¬ 
ment Co., 291 N.YS. 512, 249 App 
Div. 652—^Wood v. Troy Theatres 
Corporation, 291 N.YS. 305, 249 
App.Div. 671—Hicks v. Steeple¬ 
chase Amusement Co., 290 N.Y S. 
623, 248 App.Div. 901—Schweit v. 
Harum Scarum Amusement Corpo¬ 
ration, 285 N.Y S. 638, 247 App.Div. 
755 —Praia v. Allied Owners' Cor¬ 
poration, 269 N-Y.S 834, 241 App, 
Div. 740—^Riehl v. West Farms- 
Tremont Corporation, 293 NY.S. 
360, 162 Misc. 247—Hart v, Hercu¬ 
les Theatre Corporation, 13 N.Y.S. 
2d 1018, reversed on other grounds 
17 N.Y.S 2d 441, 258 App Div 537, 
motion denied 19 NY.S.2d 771, 259 
App Div. 817. 

N C —^Drumwright v. North Carolina 
Theatres, 45 S E 2d 379, 228 N C. 
325—^Anderson v. Reidsville Amuse¬ 
ment Co., 195 S.E. 386, 213 N C. 
130. 

Ohio.—^Morris v. Cleveland Hockey 
Club, 105 N.E.2d 419, 157 Ohio St. 
225—^Durbin v. Humphrey Co, 14 
N.E 2d 6, 133 Ohio St. 367—Trame 
v. Orpheum Theatre Co., 21 N E. 
2d 178, 60 Ohio App. 323—Mears v. 
Kelley, 17 N.E.2d 386, 69 Ohio App, 
169. 

Okl,—Criterion Theatre Corp. v. 
Starns, 154 P.2d 92, 194 Okl. 624 
—Standard Theaters Corporation v, 
Hughes, 91 P2d 1058, 185 Okl. 377. 

Or.—Boardman v. Ottinger, 88 P.2d! 
967, 161 Or. 202—^Fieger v. Imperi¬ 
al Skating Rink, 36 P.2d 683, 148 
Or. 137—Hill v. Merrick, 31 P.2d 
663, 147 Or. 244. 

Pa.—Oberheim y. Pennsylvania 
Sports & Enterprises, 55 A.2d 766, 
358 Pa. 62—^Kmiotek v. Anost, 49 
A 2d 695, 365 Pa. 349—Haugh v. 
Harris Bros. Amusement Co., 172 
A. 145, 315 Pa. 90—Cardone v. Shel¬ 
don Hotel Corp., 50 A.2d 700, 160 
Pa.Super. 193—^Bekelja v. James E. 
Strates Shows, Inc., Com.Pl., 66 
Dauph.Co. 317—^Bruno v. Buffalo 
Amusement Co., Com.Pl., 56 Montg, 
Co. 61. 
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from the evidence that defendant was negligent^** was the proximate cause of the injury, negligence 

or if there is a situation where reasonable minds exists as a matter of law.^S 

may reach different conclusions with respect to his 

conduct,or if the evidence with respect to negli- The weight to be given the evidence,the credi- 
gence is conflicting,^® and the fact that the evidence bility of the witnesses,®® whether the injury suffered 

preponderates on one side or the other is immate- by the patron was reasonably foreseeable by the 

rial.®'^ If the jury can fairly find from the evidence proprietor of a place of amusement,and whether 

that, without contributory negligence on the part the proprietor had notice of the circumstances which 

of the injured person, the neglect of a statutory duty . resulted in the injury to the patron,®® are likewise 


R I.—^Kane r. Burrillville Racing 
Ass'n, 54 A.2d 401, 73 R.I. 264— 
Ephremian v. Sholes, 52 A.2d 425, 
72 R.I. S'OS—James v. Rhode Is¬ 
land Auditorium, 199 A. 293, 60 R* 
I. 405. 

Tenn.—^Kingsul Theatres v. Quillen, 
196 SW.2d 316, 29 Tenn.App. 248 
Tex.—Marek v. Southern Enterprises 
of Texas, 99 S.W.2d 594, 128 Tex 
377, mandate conformed to South¬ 
ern Enterprises v Marek, Civ.App , 
101 S.W.2d 591—San Antonio 
Amusement Co. v. Easterling, Civ. 
App., 71 S.W.2d 350, error dis¬ 
missed. 

Vt—^Dusckiewicz v. Carter, 52 A.2d 
788, 115 Vt. 122. 

Va.—^Knight v. Moore, 18 S.E.2d 266, 
179 Va. 139. 

62 C.J. p 883 note 62. 

<itiestiojLS held for jury 

(1) In general. 

Cal.—Megee v. Fasulis, 150 P.2d 281, 
65 Cal.App 2d 94. 

Mass.—Jeroma v. McNally, 86 N.E.2d 
638, 324 Mass. 385. 

N.Y.—Goodacre v. Roovers Bros., 4 
NTS 2d 591, 254 App Eiv. 764, 

R.I.—Ephremian v. Sholes, 52 A.2d 
425, 72 RI. 395. 

62 C.J. p 883 note 62 [aj. 

(2) Whether manager discharged 
his duty to the public in inspecting 
seats.—^Waters v. Anthony, 40 So.2d 
316, 252 Ala. 244. 

(3) Whether those staging ice 
hockey game were negligent in not 
providing either notices warning pa¬ 
trons of danger from flying pucks or 
screens to protect spectators in case 
puck should be driven above railing 
surrounding rink.—Thurman v. Ice 
Palaoe, 97 P.2d 999, 36 Cal.App.2d 364. 

(4) Whether defendant was negli¬ 
gent in failing to provide lifeguards 
or in failing to provide sufficient 
number of lifeguards.^—^Vignone v. 
Pierce & Norton Co., 33 A.2d 427, 130 
Conn. 309. 

(5) Whether under all circum¬ 
stances in exercise of reasonable care 
owner should have furnished an at¬ 
tendant to supervise use of structure 
or device which might cause injury. 
—Levy V. Cascades Operating Cor¬ 
poration, ‘27 N.T.S.2d 258, 176 Misc. 
373, 

(6) Whether owner of howling al¬ 
ley had taken reasonable ear© to 


plane approach to alleys when it be¬ 
came worn.—^McGillivray v. Eramian, 
35 NE2d 209, 309 Mass. 430. 

(7) Whether theater owner was 
negligent in failing to have stairway 
which led from aisle down to front 
of balcony properly lighted.—Cole¬ 
man V. Washington Theatre Co , 293 
N.W. 674, 294 Mich. 343. 

(8) Whether structure of motion 
picture theater was faulty in that 
passageway to last two rows were 
five inches above level of aisle, and 
whether light was sufficient to dis¬ 
close step.—'La Sell v. Tri-States 
Theatre Corporation, 11 N.W. 2d 36, 
233 Iowa 929. 

(9) Whether moving picture thea¬ 
ter operator was guilty of negligence 
in failing to provide ushers to con¬ 
trol action of a large number of pa¬ 
trons who were permitted to use bal¬ 
cony.—^Williams v. Essex Amusement 
Corp., 43 A.2a 828, 133 N.J.Law 218. 

(10) Whether the floor in dance 
hall in the vicinity where plaintiff 
fell was excessively slippery and as 
to defendant’s responsibility there¬ 
for.—Gough V. Wadhams Mills 
Grange, No. 1015 P. of H., 109 N.Y. 
S,2d 374, 279 App.Div. 825. 

(11) WTiether defendant baseball 
club provided means sufficient to pro¬ 
tect plaintiff from risk of bodily 
harm from bottles thrown or dropped 
in area.—Philpot v. Brooklyn Nat. 
League Baseball Club, 100 N.E.2d 164, 
303 N.Y. 116. 

(12) Whether promoter exercised 
reasonable care in location of seats 
and other matters connected with 
enterprise for reasonable protection 
of spectators, in action by paying 
spectator against promoter of wrest¬ 
ling match for injuries sustained 
when wrestler was thrown from ring 
onto spectator—^Dusckiewicz v. Car¬ 
ter, 52 A.2d 788. 116 Vt. 122. 
NegUgexLce as matter of law held not 

established 

Cal.—Post V. Alameda Amusement 

Co., 256 P.2d 580, 117 Cal.App.2d 

588. 

84. XJ.S.—Wright v. Paramount- 

Richards Theatres, C.A.La., 198 F. 

2d 303—Farris v. Interstate Cir¬ 
cuit, C.C.A.Tex., 116 F.2d 409. 
Conn,—Turgeon v. Connecticut Co., 

80 A. 714, 84 Conn. 538. 

Fla.—^Wells V, Palm Beach Kennel 
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Club, 35 So 2d 720, 160 Fla. 502. 

Mo—Olds V. St. Louis Nat. Baseball 
Club, App., 119 S.W.2d 1000. 

85. Iowa,—^Wood v. Tri-States Thea¬ 
ter Corp., 23 N,W.2d 843, 237 Iowa 
799. 

Okl —Criterion Theatre Corp. v 
Starns, 154 P.2d 92, 194 Okl 624. 

62 C.J. p 883 note 64. 

88. Cal.—Martin v. Angel City Base¬ 
ball Ass’n, 40 P.2d 287, 3 Cal.App. 
2d 586. 

Mass.—Fowler v. South End Amuse¬ 
ment Co., 12 N.E 2d 718, 299 Mass. 
317—Weiner v. Egleston Amuse¬ 
ment Co., 199 N.E. 306, 293 Mass. 
83. 

Mo.—^Cooper v. Winnwood Amuse¬ 
ment Co., 55 S.W.2d 737, 227 Mo. 
App. 608. 

Wash.—Grove v. D’Allessandro, 235 
P.2d 826, 39 Wash.2d 421. 

62 C.J. p 883 note 65. 

87. N.J.—Connors v. Hudson City 
Gravity Coaster Co., 130 A. 443, 3 
NJ.Misc. 989. 

88. D C,—^Ewing v. Chase, 37 App.E. 
C. 53. 

89. Ill.—Styburski v, Riverview 
Park Co., 18 N.E.2d 92, 298 Ill.App. 
1 . 

Mass—^Keenan v. E M. Loew’s, 19 
N.E.2d 37, 302 Mass. 309. 

90. N.Y.—^Nahson v. Mordall Realty 
Corporation, 15 N.T.S.2d 38, 257 
App.Div. 659. 

Jury may Ignore testimony if re¬ 
futed by facts and circumstances.— 

Dickson v. Bounds, 77 S.W.2d 456, 

190 Ark. 86. 

91. Cal — Ratcliff v. San Diego Base¬ 
ball Club of Pacific Coast League, 
81 P.'2d 625, 27 Cal.App.2d 733. 

N.J,—Garafola v. Rosecliff Realty 
Co., 93 A.2d 608, 24 N.J.Super. 2'8. 

92. Cal. — Mattox v. Isley, 245 P.2d 
664, 111 Cal.App.2d 774—Thomas 
V. Studio Amusements, 123 P.2d 
652, 50 OalApp.2d 538 

Ill.—Bone V. Publix Great States 
Theatres, 54 N.E.2d 98, 322 Ill App. 
178. 

Ky.—Louisville Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky 785. 

Md.—^Gwynn Oak Park v. Becker, 10 
A.2d 625, 177 Md. 628. 

Mass—McGillivray v. Eramian, 35 
N.E.2d 209, 309 Mass. 430—^Bavosi 
V. Interstate Theatres Corporation, 
29 N.E 2d 688, 307 Mass. 124. 
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questions for the jury. Where the evidence is con¬ 
flicting', the question whether the patron was a 
trespasser, licensee, or invitee is for the jury.^S Jt 
is also a question for the jury whether the owner 
of a place of amusement has used greater force 
than necessary in ejecting plaintiff,or has con¬ 
ducted himself so as to be liable for punitive dam- 
ages.®5 Whether a limitation of the proprietor’s 
liability, printed on tickets or posted signs, was 
sufficiently brought to the patron’s attention so as 
to be binding on him is for the jury.^^ Further, 
whether the operator of a place of public amuse¬ 
ment is an agent of the owner or an independent 
contractor,or whether the proprietor is in control 
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of the premises at the time of the accident,or 
whether an employee of a theater acted within the 
scope of his employment in directing a patron 
through a door, causing injuries from a fall,^^ 
IS for the jury. 

Assumption of risk. Whether one visiting a place 
of amusement knew or should have known of the 
dangers thereof and assumed the risk is generally a 
question of fact for the jury.^ 

Contributory negligence. Whether the patron of 
a place of amusement has been guilty of contribu¬ 
tory negligence is ordinarily a question for the 
jury;2 and it has been said that this is especially 


N.H.—Ghilain v Couture, 164 A. 213. 
86 N.H. 117. 

93. Mass.—Beaulieu v. Lincoln 

Rides, Inc., 104 N.E 2d 417, 328 
Mass. 427—Camp v Rex, Inc., 24 
K.E.2d 4, 304 Mass 484. 

N.H.—Ghilain v. Couture, 164 A- 213, 
86 N.H. 117. 

Purpose of free admission 
Whether purpose of giving free 
rides on amusement device was mere¬ 
ly to interest customers and in¬ 
crease business was for jury.—^Beau¬ 
lieu V. Lincoln Rides, Inc., 104 N,E.2d 
417, 328 Mass. 427. 

Particular part of premiaefl 

Whether theater proprietors* im¬ 
plied invitation to patro-n extended 
to access to projection booth in 
which patron was fatally injured 
from burning films was for jury.— 
Ghilain v. Couture, 164 A, 213, 86 N. 
H 117. 

94. Ill.—^Anderson v. Kuchan, 61 N. 
E.2d 58'8, 326 Ill.App. 79. 

S.C.—Metts V. Charleston Theater 
Co„ 89 S.E. 389, 105 S.C. 19. 

95. Miss.—Saenger Theatres Corp. v. 
Herndon, 178 So. 86, 180 Miss. 791. 

96. Ill.—Moore v. Ednaonds, 46 N.E. 
2d 190, 316 IlLApp. 463. 

I^Iass.—O'Brien v. Freeman, 11 N.E. 
2d 682, 299 Mass 20—Brennan v. 
Ocean View Amusement Co., 194 
N.E. 911, 289 Mass. 687. 

97. N.J.—Schnoor v. Palisades Real¬ 
ty & Amusement Co., 172 A. 43, 
112 N.J.Law 606. 

98. Mo.—^Douglas y. Lang, App., 124 
S.W.2d 642. 

Pa.—Oberheim v. ‘ Pennsylvania 

Sports & Enterprises, 66 A.2d 766, 
358 Pa. 62. 

Evldeuce held Insufflcieut for jury 

—Jackson v. Public Service Co. 
of New Hampshire, 163 A. 604, 86 
NH. 81. 

99. Pa^^—James v. Smith, 93 PaSu- 
per. 485. 

Cal.—Whyte v. Idora Park Co„ 
156 P. 1018, 29 Cal.App. 342. 

—Olds V. St. Louis Nat Base¬ 


ball Club, App., 119 S.W.2d 1000— 
Olds v. St. Louis Nat. Baseball 
Club, 104 S.W.2d 746, 232 Mo.App. 
897. 

NJ.—Griffen v. De Geeter, 40 A.2d 
679, 132 N.J Law 3'81—Caniano v. 
Dependable Amusement Co., 8 A.2d 
830, 123 N.J.Law 419—Schnoor v. 
Palisades Realty & Amusement Co., 
172 A. 43. 112 N.J.Law 506. 

N.Y.—Philpot V. Brooklyn Nat. 

League Baseball Club, 100 N.B.2d 
164, 303 N.Y. 116. 

Pa—^Kies v. Town Hall Co., Com.Pl., 
44 Lack.Jur. 241. 

Vt.—^Dusckiewicz v. Carter, 62 A.'2d 
788, 115 Vt 122. 

In Minuesota, hockey is played to 
such an extent and its risks are so 
well known to the general public that 
a spectator will be held as a matter 
•of law to have knowledge of risk of 
injury from a flying puck to the same 
extent that a spectator at a baseball 
game is held to have knowledge of 
risks incident to that game.—Modec 
V. City of Eveleth, 29 N.W.2d 453, 
224 Minn. 666. 

Particular injuries 

(1) Patron struck by hockey puck. 
Mass—Lemoine v. Springfield Hock¬ 
ey Ass'n, 29 N.E.2d 716, 307 Mass. 
102—Shanney v. Boston Madison 
Square Garden Corporation, 6 N.E. 
2d 1, 296 Mass. 168.. 

KTeb.—^Tite v. Omaha Coliseum Corpo¬ 
ration, 12 N.W.2d 90, 144 Neb. 22, 
149 A.L.R. 164. 

Ohio.—Morris v. Cleveland Hockey 
Club, 106 N.E 2d 419, 157 Ohio St. 
225. 

H.I.—^James v. Rhode Island Audi¬ 
torium, 199 A. 293, 60 R.I. 405. 

<2) Swimming pool patron striking 
bottom of pool or object alongside 
pool. 

Kan.—^Vukas v. Quivira, Inc., 201 P. 

■2d 686, 166 Kan. 439. 

Ky.—Louisville Water Co. v. Bow¬ 
ers, 64 S.W.2d 444, 251 Ky. 71. 

NJ.—Ross V, The Breakers, 49 A*2d 
14, 134 N.LLaw 489. 

Va.—'Knight v. Moore, 18 S.B.2a 266, 
179 Va. 139. 


(3) Spectator sitting in ringside 

seat at wrestling match having a 

wrestler thrown from ring onto him. 

—Dusckiewicz v. Carter, 52 A.2d 788, 

115 Vt. 122. 

Risk held not assumed as matter of 
law 

Kan.—Buck v. Miller Amusement Co ^ 
200 P.2d 286, 166 Kan 205. 

N.Y.—Byron v. St. George Swim- 
ming Club, 28 N.E.2d 934, 283 N. 
Y. 605. 

2. U.S.—^Metcalf v. Pittsburgh Ath¬ 
letic Co., D.C.Pa., 39 F.Supp. 115^ 
affirmed, C.C.A., 120 F 2d 328. 

Cal.—Megee v. Fasulis, 134 P.2d 815^ 
67 Cal.App.2d 450—Martin v. Angel 
City Ba^seball Ass'n, 40 P.2d 287, 
3 Cal.App.2d 686—Chardon v. Ala¬ 
meda Park Co., 36 P.2d 136, 1 CaL 
App.2d 18. 

Conn.—Sanderson v. Bob's Coaster 
Corp., 54 A.2d 270, 133 Conn. 677. 

Ga—Swope v. Farrar, 17 S.B.2d 92, 
66 Ga.App. 62. 

Ill.—Moore v. Edmonds, 62 NE2d 
216, 384 Ill. 635—Murphy v. Jarvis 
Chevrolet Co., 34 N.E.2d 872, 310 
Ill.App. 634. 

Ind.—Phares v. Carr, 106 NE2d 242, 
122 Ind App. 597. 

Kan.—^Vukas v. Quivira, Inc., 201 
P.2d 686, 166 Kan. 439. 

Ky.—^Waddel's Adm'r v. Brashear, 78 
S.W.2d 31. 267 Ky. 390, 98 ALR. 
563. 

Md.—Gwynn Oak Park v. Becker, lO* 
A.2d 625, 177 Md. 628. 

]V[ass.—McGillivray v, Eramian, 35 
N.B.2d 209, 309 Mass. 430—Camp 
r. Rex, Inc., 24 N.E,2d 4, 304 Mass. 
484—^Lemoine v. Springfield Hock¬ 
ey Ass'n, 29 N.E,2d 716, 307 Mass. 
102—^Weiner v. Egleston Amuse¬ 
ment Co., 199 N.E. 306, 293 Moss. 
83. 

Ho.—^Mlles V, Ozark Bowl, Inc., App., 
250 S.W.2d 849—Olds v. St. Louis 
Nat. Baseball Club, App,, 119 S. 
W.2d 1000—Olds V. St Louis Nat 
Baseball Club, 104 S.W.2d 746, 232 
Ho.App. 897. 

jsfeb.—Fimple v. Archer Ballroom Co., 
35 N.W.2d 680, 150 Neb. 681—Tite 
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true in actions for injuries to children.^ 

Permanence of injuries. Whether the injuries 
sustained were permanent is a question for the 


jury.^ 

Proximate cause. The question whether the pro¬ 
prietor's negligence,^ or the negligence of the pa- 


V. Omaha Coliseum Corporation, 
12 N'W'.2d 90, 144 Neb. 22, 149 A. 
L.R. 164—Emery v. Midwest 
Amusement & Realty Co., 248 N.W. 
804, 125 Neb. 54. 

—Ross V. The Breakers, 49 A.2d 
14, 134 N.J.Law 489—Caniano v. 
Dependable Amusement Co., 8 A.2d 

830, 123 N.J.Law 419—Halligan v. 
Westmont Loving- Service, 187 A. 
729, 14 N.J.Misc. 819. 

K.T.—Byron v- St. George Swimming 
Club, 28 N.E.2d 934, 283 N.T. 505— 
Bloom V. D<alu Corp., 64 N.Y.S.2d 

831, 269 App.Div. 192—^Pittaluga v. 
Diamond, 24 N.T.S.2d 363, 261 App. 
Div. 850—Hicks v. Steeplechase 
Amusement Co, 290 N.Y.S. 623, 248 
App Div. 901—Levy v. Cascades 
Operating Corporation, 27 N.Y.S.2d 
258, 176 Misc. 373—Riehl v. West 
Farms-Tremont Corporation, '293 
N.Y.S. 360, 162 Misc. 247. 

Ohio —Morris v. Cleveland Hockey 
Club, 105 N.B.2d 419, 157 Ohio St. 
225—Pierce v. Gooding Amuse¬ 
ment Co, App, 90 NE2d 585. 

Or.—Hill v. Merrick, 31 P.2d 663, 147 
Or. 244. 

Pa —O berheim v. Pennsylvania 
Sports & Enterprises, 55 A 2d 766, 
358 Pa. 62—Freda v. Lake Ariel 
Park & Amusement Co., 36 A. 2d 
849, 154 Pa.Super. 625—^Kies v. 

Town Hall Co., Com.PL, 44 Lack. 
Jur. 241—^Keating v. Wagner, Com. 
PL, 42 Lack, Jur. 84—Bruno v. Buf¬ 
falo Amusement Co., Com.PL, 66 
Montg.Co 61. 

Va—New Bay Shore Corp. v. Lewis, 
69 S.E 2d 320, 193 Va. 400—Knight 
V. Moore, 18 S.E. 2d 266, 179 Va. 
139. 

62 C.J. p 884 note 68. 

Injuries to patrons of moving pic¬ 
ture theaters 

(1) In general. 

Cal.—^Martin v. Fox West Coast The¬ 
atres Corporation, 108 F.2d 29, 41 
Cal.App 2d 926. 

Mass.—Bavosi v. Interstate Theatres 
Corporation, 29 N.B.2d 688, 307 

Mass. 124. 

Mich,—Coleman v. Washington The¬ 
atre Co*, 293 N.W. 674, 294 Mich. 
343. 

Minn.—Radle v* Hennepin Avenue 
Theatre & Realty Co., 296 N.W. 
510, 209 Minn. 431. 

Mo.—Myers v. Golloday, App., 104 
S.W.2d 1007. 

Ohio.—Trame v. Orpheum Theatre 
Co., 21 N.E.2d 178^, 60 Ohio App. 
323. 

Pa.—Falen v. Monessen Amnaement 
Co., 69 A.2d 65, 863 Pa. 168, 14 A. 
L.R.2d 776. 

(2) Theater pAt3?oii falling in aieie 
or stairway* 


'Colo.—Denham Theatre v. Beeler, 109 
P.2d 643, 107 Colo. 116. 

Ill.—Crowley v. Bugg, 10 NE.2d 678, 
292 Ill App. 210. 

Iowa.—^La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 

Iowa 929. 

Kan.—Maxfield v. Fox Kansas Thea¬ 
tre Co, 107 P.2d 685, 152 Kan. 716. 
Mass.—Mello v. New England Thea¬ 
tres, 52 NE.2d 19, 315 Mass. 171— 
Correira v. Atlantic Amusement 
Co., 18 NE.2d 435, 302 Mass. 81— 
Tovey v. G. E. Lothrop Theatres 
Co., 193 NE. 19, 288 Mass. 346. 

Mich—Lane v. B & J Theatres, 23 
N.W.2d 120, 314 Mich. 666. 

Neb.—^Emery v. Midwest Amusement 
& Realty Co., 248 N.W. 804, 125 
Neb. 54. 

N.Y.—O'Neil v. Radio City Music 
Hall Corp., 112 NY.S.2d 768, 279 
App Div. 1091. 

N.C.—Drumwnght v. North Carolina 
Theatres, 45 S.E 2d 379, 228 N.C. 
325. 

Okl.—Standard Theaters Corporation 
V. Hughes, 91 P.2d 1058, 185 Okl. 
377. 

Pa—Kmiotek v. Anost, 49 A 2d 695, 
355 Pa. 349—^Haugh v. Harris Bros. 
Amusement Co, 172 A, 145, 315 
Pa. 90. 

Tenn.—^Kingsul Theatres v. Quillen, 
196 SW2d 316, 29 Tenn.App. 248. 
Wash.—Olsen v. John Hamrick's Ta¬ 
coma Theatres, 115 P.2d 718, 9 

Wash. 2d 380. 

(3) Patron entering or leaving the¬ 
ater rest room. 

U.S.—^Vale V. Indiana County Thea¬ 
ters Co., C.C.A.Pa., 120 F.2d 495. 
Ariz.—Fox Tucson Theatres Corpora¬ 
tion V. Lindsay, 66 P.2d 183, 47 
Ariz. 388. 

Kan.—Buck v. Miller Amusement Oo., 
200 P.2d 286, 166 Kan. 205. 

Pa.—Kmiotek v. Anast, 39 A.2d 923, 
350 Pa. 693. 

Rvldeuce held sufflcient for Jury 

U.S.—^Wright V. Paramount-Richards 
Theatres, C.A.La., 198 F.2d 303. 

Ill.—Schenkl v. S-heiReld Theatre Co., 
9 N.E.2d 262, 291 IlLApp. 603. 

Mo.—Myers v. Golloday, App., 104 
S.W.2d 1007, 

62 C.J. P 88^4 note 68 [a], 

Evldeuce held insufficient for Jury 

Neb.—^Blackwell v. Omaha Athletic 
Club, 242 N.W. 664, 123 Neb. 332. 

Cantrihutory negligence held not es- 
tahllshed as matter of law 

(1) Passenger in roller coaster.— 
Brennan v* Ocean View Amusement 
Oo., 194 N.E. 911, 289 Mass, 587. ^ 

(2) Theater patron. 

U-S,^Vale V. Indiana County Thea¬ 
ters Co.. C.C.A.Pa„ 120 F.2d 495. 

765 


Kan—^Buck v. Miller Amusement" 
Co., 200 P.2d 286, 166 Kan. 205. 

Ky.—Columbia Amusement Co. v*- 
Rye, 155 S.W.2d 727, 288 Ky. 179. 

Pa—Falen v. Monessen Amusement 
Co., 69 A.2d 65, 363 Pa. 168, 14 A- 
L.R.2d 775. 

Wash—Simpson v. Doe, 239 P.2d’' 

1051, 39 Wash.2d 934—Griffin v.^ 

Cascade Theatres Corporation, 117 
P.2d 651, 10 Wash.2d 574. 

(3) Patron in baseball park.—Lou¬ 
isville Baseball Club v, Butler, 160- 
S.W.2d 141, 289 Ky. 785. 

Comparative negligence 

In action against theater operator 
for injuries sustained by elderly fe¬ 
male patron In fall when patron fail¬ 
ed to notice seven-inch step dowxni 
from rest room to mezzanine floor, 
it was within jury's province to find 
that theater operator’s failure to* 
have louver lights at side of step and 
to have warning signs on step or 
door constituted failure to have place 
as Safe as the nature thereof reason¬ 
ably permitted, and were causes of 
patron’s injury, and that because of 
such failures sixty-five per cent of 
total causes of patron's injuries were- 
attributable to theater operator as 
compared to thirty-five per cent 
thereof attributable to patron's neg¬ 
ligence.—Helms v. Fox Badger Thea¬ 
tres Corp., 33 N.W.2d 210, 263 Wis. 
113. 

3- Ill.—^Arndt v Riverside Park Co.,. 
259 IlLApp. 210. 

4 . Ky.—Billroy's Comedians v* 
Sweeny, 37 S.W.2d 43, 238 Ky. 277* 

5. Ariz. — Collins v. Riverside 
Amusement Park Co., 145 P.2d 853* 
61 Ariz. 135—Lyric Amusement 
Co. V. Jeffries, 120 P.2d 417, 58 
Ariz. 381—Fox Tucson Theatres 
Corporation v. Lindsay, 56 P.2d 
183, 47 Ariz. 388. 

Cal.—Chardon v. Alameda Park Co., 
36 P.2d 136, 1 CaLApp.2d 18. 

Fla.—Central Theatres v. Wilkinson* 
18 So.2d 755, 164 Fla. 589. 

Ga,—Swope v. Farrar, 17 S.E. 2d 92* 
66 Ga.App. 52, 

Ill.—Saluto V. Publix Great States 
Theaters. 56 N.E.2d 635, 323 Ill. 
App. 648. 

Ind.—^K^andea v. Inland Amusement 
Co., 41 N.E 2d 795, 220 Ind. 219— 
Cory V. Ray, 55 N.E.2d 117, 115. 
Ind.App. 50. 

Iowa.—Langheim v, Denison Fire 
Dept. Swimming Pool Ass'n, 21 N. 
W.2d 295, 237 Iowa 386. 

Ky.—^Phoenix Amusement Co. v. 
White, 208 S.W.2d 64, 306 Ky. 361. 
Md.—Gwynn Oak Park v. Becker, 10 
A.2d 625, 177 Md, 628, 
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'on,^ was the proximate cause of the injury com- 
lained of is ordinarily one for the juiy, 

h. Taking Case from Jury 

A verdict should not be directed for the defendant 

• a motion of nonsuit granted where there is evidence 
1 which a finding of negligence may be based. 

In accordance with principles applicable to trials 
merally, in actions for injuries to patrons caused 
T the alleged negligence of proprietors of theaters 

• other places of public amusement, a verdict 
lould not be directed for defendant'^ or a motion 
’ nonsuit granted^ where there is any evidence on 
hich a finding of negligence may be based; nor 
lOuld the complaint be dismissed where the facts 
leged make a question for submission to the jury 
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on the question of defendant’s negligence.^ On the 
other hand, a verdict should be directed for defend¬ 
ant,^® or the case dismissed,^! or a motion of non¬ 
suit granted^^ where there is no evidence to estab¬ 
lish negligence, or where the evidence creates noth¬ 
ing more than a suspicion or conjecture as to how 
the accident occurred.^^ The court properly with¬ 
draws the case from the jury where the only con¬ 
clusion deducible from the evidence is that the in¬ 
jury was caused by plaintiff’s negligence.!^ 

§ 54. - Instructions 

Instructions to the Jury must correctly state the 
rules of law governing the duties and liabilities of the 
parties and must not be conflicting or misleading. 

In actions by patrons of places of public amuse- 


icli.—Brackins v. Olympia, Inc, 
25 N,W.2d 197, 316 Mich. 275. 
o—Miles V. Ozark Bowl, Inc., App,, 
250 S.W.2d 849. 

,J.—Schno-or v. Palisades Realty & 
Amusement Co., 172 A. 43, 112 IST. 

J. Law 506. 

Y.—Tentes v. Park Circle Roller 
Skatinar Rink, 45 N.Y.S.2d 379, 267 
App.Div. 780—^Hicks v. Steeple¬ 
chase Amusement Co., 290 N.T.S. 
623, 248 App.Div. 901—Rich v, 

Madison Square Garden Corpora¬ 
tion, 266 N.T.S, 288, 149 Misc. 123, 
affirmed 270 N'.Y.S. 915, 241 App. 
Div. 722—Estes v. Monroe Amuse¬ 
ments. 47 N.YS.2d 667, affirmed 47 

K. Y S 2d 287, 267 App.Div. 802. 
hio.—Durban v. Humphrey; Co., 14 
N.E.2d 5, 133 Ohio St 367—Mears 
v, Kelley, 17 K'.E.2d 386, 69 Ohio 
App. 159. 

a.—Murray v. Pittsburgh Athletic 
Co., 188 A. 190, 324 Pa. 486—Car- 
done V. Sheldon Hotel Corp., 60 A 
2d 700, 160 Pa.Super. 193. 

.1.—Kane v. Burrillville Racing 
Ass’n, 54 A.2d 401, 73 R.I. 264. 
a.—^New Bay Shore Corp. v. Lew¬ 
is, 69 S.E.2d 320, 193 Va. 400. 

^is.—Pfeifer v. Standard Gateway 
Theater, 66 N.W 2d 29, 262 Wis. 
229 

2 C.J. p 884 note 70. 

vidence held insufficient for jury 

y.—Phoenix Amusement Co. v. Pad¬ 
gett’s Adm’x, 192 S.W.2d 105, 301 
Ky. 338. 

[ont—Leybold v. Pox Butte Theater 
Corporation, 62 P.2d 223, 103 Mont. 
232. 

enn—^Mullen v. Russworm, 90 S W. 
2d 630, 169 Tenn. 650. 

efendarUt’s negligence held not prox¬ 
imate cause as a matter of law 

ex.—Interstate Circuit v. Van Du- 
sen, Civ.App., 118 S.W.2d 635. 

Cal.—Ponteoorvo v. Clark, 272 P. 
591, 95 Cal.App. 162. 

—Pharos v. Carr, 106 I7.E.2d 242, 
122 Ind.App. 5 97, 


Mass.—Bavosi v Interstate Theatres 
Corporation, 29 NE.2d 588, 307 

Mass. 124. 

ISTeb.—Pimple v. Archer Ballroom 
Co. 35 ]SrW2d 680, 150 ISTeb. 681. 
Tenn.—Susman v. Mid-South Fair, 
176 SW.2d 804, 180 Tenn 471. 

7. Md—Lawson v. Clawson, 9 A.2d 
755, 177 Md. 333. 

N.H.—Smith V. Hooper, 200 A 780, 
89 N.H. 452. 

N.J—Ross V. The Breakers, 49 A 2d 
14, 134 N.J.Law 489. 

Pa.—Powell V. Garden Court Corpo¬ 
ration, 22 A.2d 605, 146 Pa Super. 
372 

R.I.—Ephremian v. Sholes, 62 A.2d 
425, 72 R.I. 395. 

62 C.J, p 884 note 76. 

8. 3Sr.H.—Smith v. Hooper, 200 A. 
780, 89 K.H 452. 

62 C.J. p 884 note 77. 

9. IST.Y.—^Kenny v. Douglas Manor 

Ass’n, 299 N.Y.S. 384, 352 App. 

Div. 780—Marcus v. Manhattan 
Beach Parks Corporation, 284 jCST.Y. 
S. 952, 246 App.Div. 331—Riehl v. 
West Farms-Tremont Corporation, 
293 N.Y S. 360, 162 Misc, 247— 

Weiner v. Scherer, 117 IST.Y.S. 1008, 
64 Misc. 82, 

10. Ill.—^Kelly V. Pox, 48 JSr.E.2d 
692, 318 IlLApp. 481. 

Ky.—Robison v. Loews United 
Artists State Theatre, 223 S.W.2d 
732, 311 Ky. 134. 

Mass.—Mandigo v. Hamid Amuse¬ 
ment Co., 57 ]Sr.E.2d 653, 317 Mass. 
225—^Waterman v. President & Pel- 
lows of Harvard College, 195 JST.E. 
717, 290 Mass. 635. 

Mo.—Brummerhoft v. St. Louis Nat. 
Baseball Club, App., 149 S.W.2d 
382. 

K.J—Falk V. Stanley Fabian OoriK>- 
ration of Delaware, 178 A 740, 115 
N.J.Law 141. 

N.Y.—Cosel V. Steeplechase Amuse¬ 
ment Co., 284 N.Y.S. 80, 246 App. 
Div. 691. 


Ohio.—Lyle v. Olentangy Corp., 75 N. 
E.2d 251, 80 Ohio App. 351—Flamm 

V. Coney Island Co., 195 N.E. 401, 

49 Ohio App 122. 

S D —Bergstresser v Minnesota 

Amusement Co., 5 N.W.2d 49, 68 S. 
D. 579. 

Tex.—Osborne v. Loew’s Houston Co., 
Civ App., 120 S.W.2d 947. 

62 C.J. p 885 note 79. 

Directed verdict erroneously refused 
U.S.—Interstate Circuit v. Le Nor- 
mand, C C.ATex., 100 F.2d 160. 
Mo.—Phelps V. Stewart, App., 187 S. 

W. 2d 69 

S.D.—Bergstresser v. Minnesota 
Amusement Co , 5 N.W.2d 49, 68 S. 
D. 679. 

11. La.—Master v. Alsina, App., 16 

50 2d 660. 

N.Y.—Levy v. Boardwalk Skating 
Rink, 70 N.Y.S.2d 642, 272 App Div. 
910—^Rothbard v. Joseph P. I>ay, 
Inc., 17 N.Y.S.2d 718, 258 App.Div. 
1063. 

Pa.—^Kelly v. Randal, Com.PL, 67 
Montg.Co. 86. 

12. Ky.—Columbia Amusement Co. 
V. Settle, 168 S.W.2d 734, 293 Ky. 
187. 

N.J.—Spitzkopf V. Mitchell, 176 A. 

186, 114 N.J.Law 160. 

Pa.—Gustafson v. Kennywood Park 
Corporation, 181 A. 508, 319 Pa. 647 
—^Polivka V. Fraternal Order of 
Eagles, Com.PL, 36 Luz Leg.Reg. 
91. 

S.C.—Pope V. Carolina Theater, 173 
S.B. 306, 172 S.C. 161. 

Wis.—Brown v. Appleton Masonic 
Temple Ass’n, 9 N.W.2d 637, 243 
Wis. 147. 

62 C.J. p 885 note 80. 

13- Ky.—Park Circuit & Realty Co. 
V. Ringo’s Guardian, 46 S.W.2d 106, 
242 Ky. 255. 

14. Pa.—^Johnson v. Wilcox, 19 A 
939, 136 Pa;. 217. 

Wash.—^Hendershott v. Modern 
Woodmen of America, 119 P. 2, 
66 Wash, 155. 
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ment for injuries allegedly caused by the negligence 
of proprietors thereof, the instructions to the jury 
must correctly state the principles which govern the 
duties owed by a proprietor to a patron,!^ The in¬ 
structions must sufficiently cover the existence^® 
and extent!'^ of the proprietor’s invitation to the 
patron. The amount of control over the premises 
which the owner thereof must have before he may 
be held liable for injuries to a patron must be 
sufficiently defined.^^ The instructions should prop¬ 
erly define the standard of care owed by the pa¬ 
tron,^® and an instruction that a patron is entitled 
to assume that reasonable care for his safety has 
been exercised by the proprietor is proper.^o The 
instructions should state correctly the principle of 
proximate cause,and assumption of risk ,22 but 


such an instruction may be adequate without the 
use of such terms.23 Where the res ipsa loquitur 
doctrine applies, the court should instruct the jury 
thereon.2^ Instructions defining ^'negligence” are 
properly given but an instruction which imposes 
on defendant too high a degree of care is errone- 
ous.26 If instructions relating to the burden of 
proof are given, they must not place the burden 
on the wrong party,^7 or impose too great a burden 
on the party having the burden of proof. 2 8 

Instructions should submit to the jury the issues 
or theories raised by the pleadings and evidence, 2 ^ 
and should not ignore or exclude from the con¬ 
sideration of the jury evidence that is competent and 
material to the issues involved.80 On the other 
hand, instructions on a theory not involved in the 


15 . Ala.—^Waters v. Anthony, 54 So. 
2d 589, 256 Ala. 370. 

Instructions held proper or errone¬ 
ously refused 

Iowa.—La Sell v. Tri-States Theatre 
Corp., 17 lSr.W.2d 89, 235 Iowa 492 

Md.—^Lawson v. Clawson, 9 A.2d 755, 
177 Md 333. 

Mass—Jeroma v. McNally, 86 N.E.2d 
638, 324 Mass. 385. 

Mo.—Miles V. Ozark Bowl, Inc., App., 
250 SW.2d 849. 

N.T.—Foy V. Yett, 52 N.Y.S.2d 864, 
268 App.Div. 1021 

Pa—Murray v, Pittsburgh Athletic 
Co, 188 A. 190, 324 Pa. 486. 

Va.—Knight v. Moore, 18 S.E 2d 266, 
179 Va. 139. 

Instruction held erroneous or proper¬ 
ly refused 

Cal.—^Chardon v. Alameda Park Co., 
36 P.2d 136, 1 CalApp.2d 18. 

Ky.—Louisville Baseball Club v. But¬ 
ler, 160 S.W.2d 141, 289 Ky. 785. 

Neb.—Pimple v. Archer Ballroom Co., 
36 N.W.2d 680, 150 Neb. 681. 

N.JT.—^King V, Patrylow, 83 A.2d 639, 
15 N.J.Super. 429. 

N.Y.—Leone v. Lowry Horowitz & 
Fischer, 109 N.Y.S.2d 682, 279 App. 
Biv. 804—Nabson v. Mordall Realty 
Corporation, 16 N.Y.S.2d 38, 257 
App.Div. 659. 

Va.—Knight v. Moore, 18 S.E.2d 266, 
179 Va. 139. 

16. Instructions held sufficient 

Utah.—Wright v. Downing, 211 P.2d 
211, 116 Utah 465. 

17. Instructions held sufficient 

Conn.—Skelly v. Pleasure Beach 
Park Corporation, 160 A. 309, 116 
Conn. 92. 

18. Ixrstructlons held sufficient 

Mo.—^Douglas V. Lang, App., 124 S. 
W.2d 642. 

19- Cal.—Chardon v. Alameda Park 
Co., 36 F.2d 136, 1 Cal.App.2d 18. 

Va.—Knight v. Moore, 13 S.B.2d 266, 
179 Va. 139. 


Instructions held proper or errone¬ 
ously refused 

Conn—^Wray v. Fairfield Amusement 
Co., 10 A 2d 600, 126 Conn. 221. 

Ill.—Corso V. Knapp, 107 N.B.2d 69, 
347 Ill.App. 556. 

Mass.—McGillivray v. Eramian, 35 N. 
E 2d 209, 309 Mass. 430. 

20. Cal.—Chardon v. Alameda Park 
Co., 36 P.2d 136, 1 Cal.App.2d 18. 

Iowa—La Sell v. Tri-States Theatre 
Corporation, 11 N.W.2d 36, 233 
Iowa 929 

21. Wis —^Pfeifer v. Standard Gate¬ 
way Theater, 65 N.W,2d 29, 262 
Wis. 229. 

Instructions held proper or errone¬ 
ously refused 

Cal.—Martin v. Los Angeles Turf 
Club, 103 P.2d 188, 39 Cal.App.2d 
338. 

22. Instructions held proper or er¬ 
roneously refused 

Cal.—Hairston v. Studio Amuse¬ 
ments, 195 P.2d 498, 86 Cal.App. 
2d 735. 

23. Utah,—^Wright v. Downing, 211 
P,2d 211, 116 Utah 466. 

24. Cal.—^Davidson v. Long Beach 
Pleasure Pier Co., 221 P.2d 1005, 
99 Cal.App 2d 384. 

25. Tex,—Stokes v. Commerce Real¬ 
ty Co of San Antonio, Civ.App., 
25 S.W.2d 186. 

62 C.J. p 885 note 87. 

28. Tex.—Levinski v. Cooper, Civ. 
App., 142 S.W. 959. 

62 C.J. p 885 note 88. 

27. Mich.—Jacobs v. Hagenbeck- 
Wallace Shows, 164 N.W. 648, 198 
Mich. 73, LR.A.1918A 504. 

62 C.J. p 886 note 92. 

28. Ohio.—^Trame v. Orpheum Thea¬ 
tre Co., 21 N.E.2d 178, 60 Ohio App. 
323. 

29. Ky.—Park Circuit & Realty Co. 
V. Coulter, 24 S.W.2d 942, 233 Ky. 
1 . 

I 62 C.J. p 885 note 89. 
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Instructions held proper or errone¬ 
ously refused 

Cal.—^Whiteside v. United Theatres, 
235 P.2d 261, 106 Cal.App 2d 471— 
Megee v. Fasulis, 150 P.2d 281, 
66 Cal.App.2d 94. 

Iowa.—La Sell v. Tri-States Theatre 
Corp., 17 N.W.2d 89, 235 Iowa 492 
—La Sell V. Tri-States Theatre 
Corporation, 11 N.W. 2d 36, 233 

Iowa 929. 

Kan.—^Atkinson v. Wiard, 109 P.2d 
160, 153 Kan. 96. 

Md—Lawson v. Clawson, 9 A.2d 765, 
177 Md. 333. 

Mass.—Jeroma v. McNally, 86 N.E. 
2d 638, 324 Mass. 385. 

Mich.—Van Arsdale v. Olympia, Inc., 
17 N.W.2d 790, 310 Mich. 6^2 

Mo —Maybee v. Missouri Orpheum 
Corporation, 181 SW.2d 771, 238 
Mo.App. 537—Myers v. Kansas City 
Junior Orpheum Co., 73 S.W 2d 313, 
228 Mo App. 840. 

Pa.—Murray v. Pittsburgh Athletic 
Co., 188 A. 190, 324 Pa. 486. 

62 C J. p 885 note 89 [b]. 

Instructions held erroneous or prop¬ 
erly refused 

Mich.—Cox V. United Detroit Thea¬ 
tres Corporation, 11 N.W 2d 210, 
306 Mich. 479. 

Mo —Miles V. Ozark Bowl, Inc., App., 
250 S.W,2d 849. 

Neb.—Klause v. Nebraska State 
Board of Agriculture, 36 N.W.2d 
104, 160 Neb. 466. 

N.Y.—Tapley v. Ross Theatre Corpo¬ 
ration, 9 N.E.2d 812, 275 N.Y. 144 
— ^Ward V. F. R. A. Operating Cor¬ 
poration, 192 N.E. 685, 265 N.Y. 303. 

30. Conn.—Firszt v. Capitol Park 
Realty Co., 120 A. 300, 98 Conn. 627, 
29 A.L.R. 17. 

62 C.J. p 885 note 90. 

Instruction held erroneous or prop¬ 
erly refused 

Neb.—^Blackwell v. Omaha Athletic 

, Club, 242 N.W. 664, 123 Neb. 332. 
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case should not be given,and it is improper to give 
instructions on a statute which is not applicable to 
the case.32 Instructions which are conflicting or 
inconsistent^S or otherwise misleading^^ should not 
be given. 

Request for instructions. Requested instructions 
which correctly state the law and are applicable to 
the evidence should be given, 35 unless covered by 
other instructions.36 

Special interrogatories. It is within the discre¬ 
tion of the trial court whether or not to submit 
written special interrogatories to the jury.37 


§ 55. - Verdict and Findings 

The general rules of trial in civil actions govern ver¬ 
dicts and finding in actions for injuries sustained m 
places of public amusement. 

In accordance with principles applicable to ver¬ 
dicts m civil actions generally, special findings must 
not be conflicting or inconsistent with the general 
verdict or with other special findings.38 A verdict 
in an action for injuries caused by a fall on a 
moving belt, based on the theory of defective pad¬ 
ding, cannot be sustained where the theory made 
by the complaint and submitted to the jury by the 
instructions was that the negligence causing the in¬ 
jury consisted in a sharp and sudden jerk.39 


VI. LOSS OF, OR INJURY TO, PROPERTY OF PERSONS ATTENDING 


§ 56. In General 

The proprietor of a theater or other place of public 
amusement is not anr insurer of his patron^s property, 
but he is liable as a bailee for the negligent loss of an 
article checked by the patron with the proprietor's serv¬ 
ants. 

The proprietor or operator of a theater or other 
place of public amusement is not, in the absence of 
special agreement, an insurer of his patrons’ prop¬ 
erty, although the property may consist of apparel 
such as is necessarily or usually worn by the pa¬ 
trons and laid aside by them during the play and 
lie is not liable for the loss of property left by a 
patron in a theater box where no eloignment or 
neglect is shown on the part of the former or any 
of his servants.^- He is, however, liable as a 


bailee to a patron for the loss of an article checked 
by the latter with such proprietor’s servants, at 
the time of paying his admission fee, where such 
loss results through negligence in failing to exercise 
reasonable care;^2 but no liability attaches for lost 
articles unless there has been a full delivery of 
the article such as will entitle the bailee to exclude 
for the time of the bailment the possession of the 

owner. “^3 

§ 57. Actions 

Actions for loss of, or Injury to, property of persons 
attending places of public amusement are governed by 
the rules of civil actions generally. 

Subject to the rules governing civil actions gen¬ 
erally, in actions for injury to a patron’s dress. 


31. XJ.S,—^Kehoe v. Central Park 
Amusement Co., C.C.A.Pa., 62 F.2d 
916. 

Instructions held erroneous or prop¬ 
erly refused 

Cal —Newman v. Pox West Coast 
Theatres, 194 P2d 706, 86 Cal.App. 
2d 428. 

Conn.—^Wray v. Fairfield Amusement 
Co.. 10 A.2d 600, 126 Conn. 221. 

Ky—Columbia Amusement Co. v. 
Rye, 155 S.W.2d 727, 288 Ky. 179. 

Tenn.—Susman v. Mid-South Fair, 
176 S.W2d 804, 180 Tenn. 471. 

-62 C.jr. p 885 note 89 [aj. 

32. NT.—Gross v. Chrysler Sales 
Corporation, 40 3Sr.T.S.2d 194, 266 
App.Div. 661, motion denied 41 N.T. 
S.2d 940, 266 App.I>iv. 730. 

Tenn.—^Loew's Nashville & Knoxville 
Corporation v. Furrett, 79 S.W.2d 
598, 18 Tenn.App. 489. 

33. Znstruotlons held proper or not 
inconsistent 

Or.—^Shaw v, Hayden Island Amuse¬ 
ment Co., 166 P.2d 128, 178 Or, 210. 


Instruction held proper or not con- 
fLicting* 

Ark—Walloch v. Heiden, 22 S.W.2d 
1020, 180 Ark. 844. 

34. XJ.S.—^Kehoe v. Central Park 
Amusement Co., C C.A.Pa., 62 P.2d 
916. 

Instruction held misleading* 

Colo—^Denham Theatre v. Beeler, 109 
P.2d 643, 107 CJolo. 116. 

Wash—^Hubbard v. Embassy Theatre 
Corporation, 82 P.2d 163, 196 Wash. 
165. 

Instruction held proper or not 7nis- 
leadlng 

Cal.—Chardon v. Alameda Park Co., 
36 P.2d 136, 1 Cal.App 2d 18. 

Mo.—Myers v. Kansas City Junior 
Orpheum Co., 73 S.W.2d 313, 228 
Mo.App. 840. 

Ohio.—Trame v. Orpheum Theatre 
Co., 21 N.B.2d 178, 60 Ohio App. 
823. 

35. XJ.S.—^Kehoe v. Central Park 
Amusenaent Co., C.C.A-Pa., 62 F.2d 
916. 

62 C.J. p '885 note 93. 
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36. XJ.S.—^Kehoe v. Central Park 
Amusement Co., supra. 

Utah.—^Wright v. Downing, 211 P.2d 
211, 116 Utah 465. 

37. Utah.—^Wright v. Downing, su¬ 
pra. 

Discretion held not abused 

Utah—^Wright v. Downing, supra. 

38. Pindings held consistent or not 
conflicting 

Kan.—Vukas v. Quivlra, Inc., 201 P. 
2d 685, 166 Kan. 439. 

Tex—^Vance v. Obadal, Civ.App., 266 
S.W.2d 139. 

39- N.T.—Murphy v. Steeplechase 
Amusement Co., 166 N.E. 173, 250 
N.T. 479. 

40. N.T.—^Pattison v. Hammerstein, 
39 N.T.S. 1039, 17 Mlsc. 376. 

41. N.T.— ^Pattison v. Hammerstein, 
supra. 

62 C.J. p 886 note 98. 

42. Ill.—urnsteln v. Alcazar 
Amusement Co., 199 Ill,App. 384. 

43. Ho.—Suits V. Electric Park 
Amusement Co., 249 S.W. 666, 213 
Mo.App. 275. 

62 C.J. p 886 note 1* 
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caused by spilling- lemonade on it, the doctrine of res 
ipsa loquitur has no application -where it is not 
shown that the instrumentality causing the injury 
was under defendant’s control.^^ In an action 


THEATERS & SHOWS §§ 57-59 

against the o-wner of a place of public amuse¬ 
ment to recover for property alleged to have been 
stolen, the evidence must be sufficient to show that 
defendant received the property in bailment.^^ 


VII. OPFENSES INCIDENT TO CONDUCT OF EXHIBITIONS 


§ 58. In General 

In many jurisdictions statutes or ordinances have 
been enacted to punish particular offenses in connection 
with theaters or other places of amusement. 

In many jurisdictions statutes have been enacted, 
or ordinances have been passed under legislative 
authority, to punish particular offenses in connection 
with theaters and other places of amusement, as, for 
instance, permitting boisterous or disorderly per¬ 
sons to be at a public dance,^6 giving a public 
dance^'^ or keeping open a bowling alley^S during 
prohibited hours, exhibiting a moving picture show 
in violation of a provision prohibiting the exhibition 
of moving pictures in designated parts of a city,^^ 
operating a tent show within three hundred feet of 
a residence,exhibiting a dancing performance 
composed in whole or in part of women,5i selling 
intoxicating liquors in theaters,52 operating pool 
rooms,53 and admitting without escort or guardian 
children under a designated age to a theater^^ or 
moving picture show,55 or dance hall.53 Compen¬ 
sation to participants is not an essential element of 
a statutory offense of conducting improper type of 
public exhibition.57 

The offense of obscenity in conducting any public 


show or exhibition which outrages decency, shocks 
humanity, or is contrary to good morals is discussed 
in Obscenity § 7, and the operation of a theater or 
other place of public amusement as a violation of 
Sunday laws is discussed in Sunday § 18. 

§ 59. Prosecution and Punishment 

Indictments for offenses incident to the conduct of 
exhibitions must set forth all the elements of the offense 
charged and all material allegations of the indictment 
must be proved beyond a reasonable doubt. 

Indictments for offenses of the character men¬ 
tioned in the preceding section must set forth all 
the elements of the offense charged,5S and all ma¬ 
terial allegations of the indictment must be proved 
beyond a reasonable doubt,59 but it is not necessary 
to allege facts which the statute does not make ele¬ 
ments of the offense.50 It is not necessary to al¬ 
lege expressly that the exhibition was unlawful 
where this is sufficiently shown by the facts al- 
leged.5l An information charging those accused 
with unlawfully exhibiting a dancing performance 
by women is defective where it fails to allege that 
the offenders were composed in whole or in part 
of women, where that is an essential element under 


44. Mass —Block v. Opera Holding 
Co., 154 NB. 761, 268 Mass. 269. 

45. Mo —Suits V. Electric Park 
Amusement Co., 249 S.W. 656, 213 
Mo.App. 275. 

46. Cal.—Edwards v. Hollywood 
Canteen, 167 P.2d 729, '27 Cal.2d 
802. 

"WTiat is **public dance” 

Ordinances making it a misdemean¬ 
or to permit intoxicated, boisterous, 
or disorderly persons to enter or re¬ 
main in public dance indicated intent 
to include dances to whicb large 
and more or less indiscriminate 
groups of public are invited, regard¬ 
less of wtiether charge is mado, and 
dances held at servicemen’s recre¬ 
ation center, ^though not "‘public” 
in strictest sense, were subject to 
ordinances.—^Edwards v* Hollywood 
Canteen, supra. 

47. Minn.^—State v. Bennett, 229 H. 
W. 88, 179 Minn. 908. 

62 C.JT. p 886 note 10. 

48- Mass.—Coinmonwealth v. Colton, 
, 8 G-ray 488. 

49- Ala.—^Dreyfus v. City of Mont¬ 
gomery, 59 So. 750, 4 AlaA.ppw 270. 
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50. Tex.—Brunk v. State, 6 S.W.2d 
353, 109 Tex.Cr. 474. 

51. Tex.—Isanbaugh v. State, 254 S. 
W. 970, 95 Tex.Cr. 619. 

52. Tenn.—State v. White, 7 Baxt. 
158. 

53. Ark.—^Ross v. State, 42 S.W.2d 
376, 184 Ark. 386. 

“Snooker” parlo.s 

If “snooker” parlors are pool 
rooms, they may be prosecuted under 
statute prohibiting operation of pool 
rooms.—^Ross v. State, supra. 

54. K.T.—People v. Flaherty, 107 M. 
T.S. 415, 122 App.Div. 878, 21 NY. 
Cr. 557, a®rm6d 84 N.B. 1118, 191 
N.Y. 625. 

62 C.J. p 887 note 19. 

Accompanied by guardian 

Under a statute making it a mis¬ 
demeanor to admit children under a 
certain age to, or allow them to re¬ 
main in, any place of entertainment 
Injurious to health or morals, etc., 
unless accompanied by parent or 
guardian, the word “guardian” does 
not mean a guardian appointed by 
the court; and if children are sent 
or taken, to a place of entertaiwient 
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by a person other than their par¬ 
ents or legal guardian, such as an el¬ 
der brother or sister, or a neighbor 
or friend, he or she is their guard¬ 
ian for the time being within the 
statute, unless excluded for some 
reason by law.—People v. Samwick. 
Ill N.T.S. 11. 127 App.Div. 209. 

55. N.Y.—^People v. Trippi, 137 N.Y. 
S. 699, 162 App.Div. 717, 28 N.Y.Cr. 
163. 

56. Minn.—State v. Rosenfield, 126 
N.W. 1068, 111 Minn. 301, 137 Am. 
SR. 567, 29 L.RA,N.S., 331. 

57- Tex.—Sportatorium v. State, biv. 
App., 104 S.W.2d 912, error dis¬ 
missed, 

58. Tex.—Isanbaugh v. State, 254 3. 
W. 970, 95 Tex.Cr. 519. 

62 C.J. p 887 note 22. 

59. Or.—^State v. Kincaid, 285 P. 
i 1105, 288 P. 1016, 133 Or. 86. 

62 C.J. p 887 note 23 Ca]. 

60- kfass.—Commonwealth v. Colton, 
8 Gray 488. 

62 C.J. p 887 note 24. 

61. Mass.—C ommonwealth v. 

Twitchell, 4 Cush. 74. 

52 C.J. p 887 note 29. 



§ 59 THEATERS & SHOWS 

the statute on which the information is based.®^ 
The fact that accused owns the property on which 
the place of amusement is built is no defense in a 
prosecution for operating a place where pool and 
dominoes are played.®® The admissibility®^ and the 
weight and sufficiency®® of evidence are governed 
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by the general rules of evidence in criminal prosecu¬ 
tions. 

Prosecutions of owners or proprietors of places 
of public amusement for offenses against license 
laws are discussed in Licenses §§ 66-71. 


THEATRICAL. Defined see Theaters and Shows 

§ 1 . 

THEFT. The word ''theft” is defined in Larceny 
§ 1. See also Insurance § 886 a, and Libel and 
Slander § 70. 

THEFTBOTE. It is stated in Compounding Of¬ 
fenses § 1 a that the early "theftbote,” from which 
compounding is derived, was the offense committed 
where the party robbed not only knew the felon, but 
also took his goods again, or other amends, on 
agreement not to prosecute. 

THEIR. See post p 777 notes 75-77. 

THELOHIO IRRATIONABILI HABENDO. A 

writ which formerly lay for him who had any part 
of the king’s demesne in fee-farm, to recover rea¬ 
sonable toll of the king’s tenants there, if his de¬ 
mesne had been accustomed to be tolled.^ 

THEM. See post p 777 notes 73,74. 

THEME. In its ordinary meaning, the "theme” is 
understood to be the underlying thought which im¬ 


presses the reader of a literary production, or the 
text of a discourseand, as used with respect to 
a play or motion picture, it is the dominant emotion 
of the basic character, and is personified by the 
basic character.® "Theme” and "plot” have been 
distinguished see 72 C.J.S. p 155 note 18. 

The protection which is available to a "theme” 
under the copyright laws is treated in Copyright and 
Literary Property § 29. 

THEN. The word "then” has more than one mean¬ 
ing,^ and, as appears in the following subdivisions, 
it may be used as an adverb, an adjective, or a 
conjunction. In each instance the meaning which 
will be attributed to the term will depend on the 
circumstances which led to its use, or on the con¬ 
text of the writing in which it appears and of 
which it forms a part,® and it has been said that it 
is entirely allowable for a court to resort to either 
or both for assistance in arriving at a just conclu¬ 
sion.® 

As an adverb. In its grammatical sense"^ "then” 
is an adverb® and is more particularly described 


62. Tex.—Isanbaugh. v. State, 254 
S.W. 970, 95 Tex.Cr. 619. 

63- La.—^Leesville Club v, Town of 
Leesville, 125 So. 126, 169 La. 284. 

64. Evidence lield admissible 

Ohio—State v. Smith, Mun., 108 K. 
E.2d 582. 

65. Evidence held sufficient 

To suetain conviction.—Shirey v. 
Town of Winfield, 34 So.2d 704, 33 
AlaApp. 476. 

Evidence held insufficient 

To sustain conviction.—^People v. 
Sie&el, 42 N.Y.S.2d 46, 266 App.Div. 
801. 

Tex.-—Wolfe v. State, 75 S.W.2d 677, 
127 Tex.Cr. 213. 

1. Black L.D. 

2. XJ.S.—Bo e-Lawton v. Hal E. 
Boach Studios, D.O Cal., 18 F.2d 
126, 127. 

3. Cal,—Golding: v. BKO Badio Pic¬ 
tures, App., 193 P.2d 163, 163. 

*'Theme” developed hy the ‘‘plot” 
"The ‘theme,’ or dominant emo¬ 
tion, personified by the basic char¬ 
acter, evolves ajid develops by means 


of the ‘plot’—the story—^motivated 
by conflict, complication or intrigue, 
or both, to a crisis and climax."— 
Golding V. BKO Badio Pictures, su¬ 
pra. 

4. Ga.—^Moody v. Baxley Turpentine 
Corporation, 24 S.E.2d 652, 653, 195 
Ga 482. 

62 C.J. p 891 note 52. 

5. U S.—^National Sewing Mach. Co. 
v. Wilcox & Gibbs Sewing Mach. 
Co, Pa., 74 F. 557, 559, 20 C.C.A. 
654. 

6. U.S.—^National Sewing Mach. Co, 
v. Wilcox & Gibbs Sewing Mach. 
Co., supra. 

7- Ga.—Bryant v. Green, 199 S.E. 

804, 807, 187 Ga. 89. 

62 C.J. p 891 note 67 [a]. 

8 . U.S.—First Nat. Bank v. Be 
Pauw, C.aina., 75 F. 775, 780. 

Ga.—^Moody v. Baxley Turpentine 
Corporation, 24 S.E.2d 652, 653, 195 
Ga, 482—Buchanan v. Nicholson, 16 
S.E.2d 743, 749, 192 Ga. 764—Arm¬ 
strong Junior College Commission 
V. Livesey, 7 S B.2d 678, 680, 189 
G8U 826, 132 A.L.B. 1063—Bryant 
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T. Green, 199 S B 804, 807, 187 Ga. 
89—Sanford v. Sanford, 5'8 Ga. 259, 
260. 

Ill.—Tolley V. Wilson, 20 NE2d 68, 
73, 371 Ill. 124. 

Mass.—Robertson v. Robertson, 48 
NE.2d 29, 33, 313 Mass. 520. 

N J.—^Pintard v. Irwin, 20 N.J.L. 497, 
606. 

NY.—In re Krooss, 99 N.E.2d 222, 
226, 302 N.Y. 424—Connelly v. 

O’Brien, 60 N.B. 20, 166 NY. 406 
—^Ackerman v. Ackerman, 71 N.Y. 
S. 780, 781, 63 App.Uiv. 370—In re 
Burdsall’s Will, 13 N.Y.S.2d 896, 
898, 171 Misc. 822—^Herschman v. 
John Hancock Mut. Life Ins Co. of 
Boston, Mass., 284 N.Y.S. 561, 664, 
158 Misc. 263—^In re Cramer’s Es¬ 
tate, 47 N.Y.'S.2d 826, 829—In re 
Van Auken’s Estate, 31 N.Y.S.2d 
897, 901. 

N.C.—Chas. W. Priddy & Co. v. San- 
derford, 20 S.E 2d 341, 343, 221 N.C. 
422. 

62 C.J. p 891 notes 63, 56. 
Bemoustrative adverb 
S.D.—Tillotson v. Carpenter, 260 N. 
W. 339, 340, 61 S.B. 670. 
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as being an adverb of time,^ and as such an adverb 
it has both a primary and a secondary meaning 
its primary and accepted meaning^^ is ^^at that 
time/’^^ and its secondary meaning^^ is '^soon after¬ 
wards”^^ or ^^immediately.”15 

^^Then” is further defined as meaning at another 
time;i5 subsequent in time;!"^ within a reasonable 
time;lS afterwards*,!^ immediately afterwards;20 

still;2i later;22 soon.23 


When the word ^^then” is employed as an adverb 
of time it may indicate, by reason of custom, usage, 
or meaning, a precise, specified point or instant of 
time;^^ that is, a time specified^S or stated,^® and 
that time may be either in the past or in the fu- 
ture,27 although usually ^^then” refers to some ante¬ 
cedent period or event,^® and in a chronological 
sense fixes a limit of time.^J’ However, ordinarily 
"then” denotes nothing more than an order of se- 
quenee3<^ or a succession of events,^! and it does not 


pnrases employing the word “then" 
in its adverbial sense and of which 
more recent adjudications have not 
been found see 62 C.J. P 893 note 78-p 
895 note 29. 

9 ^ XJ S.—^First ISTat. Bank v. Be 
Pauw, C.C.Ind., 75 P. 776, 780. 

Ga.—^Moody v. Baxley Turpentine 
Corporation, 24 S E.2d 662, 653, 195 
Ga. 482—Buchanan v. Nicholson, 16 
SE.2d 743, 749, 192 Ga. 754—Arm¬ 
strong Junior College Commission 

V. Livesey, 7 S E 2d 678, 680. 189 
Ga 825, 132 A.LR 1063—Bryant v. 
Green. 199 S.E 804, 807, 187 Ga. 89 
—Sanford v. Sanford, 68 Ga. 259, 
260. 

XU _Tolley V. Wilson, 20 N.E.2d 68, 

73, 371 Ill. 124. 

Mass —Robertson v. Robertson, 48 N. 

E.2d 29, 33, 313 Mass. 620. 
jX.J.—^Pintard v. Irwin, 20 NJ.Law 
*497. 605. 

JX.T—In re Krooss, 99 !N‘B.2d 222, 
*226, 302 NY. 424—Connelly v. 

O’Brien, 60 N E. 20, 166 N.Y. 406— 
Ackerman v. Ackerman, 71 NT(S, 
780. 781, 63 AppBiv, 370—In re 
Burdsall’s Will, 13 N.Y.S 2d 896, 
898, 171 Misc. 822—In re Cramer’s 
Estate, 47 N.Y S.2d 826, 829—In re 
Van Auken’s Estate, 31 N.Y.S.2d 
897, 901 

lX.C—Chas. W. Priddy & Co. v. San- 
derford, 20 S E 2d 341, 343, 221 N.C. 
422. 

—Tillotson V. Carpenter, 260 N. 

W. 339, 340, 61 S.B. 570. 

€2 C.J. P 891 note 57. 

Simllaxly expressed 

When the word “then’* is used as 
an adverb it denotes time.—In re 
Baxter's Estate, 117 P.2d 91, 95, 68 
Ariz. 16. 

10. Wash.—State v. Hartley, 170 P. 
2d 338, 339, 25 Wash 2d 211—State 
V. Stone, 13 P.2d 427, 428. 169 
Wash 233. 

AmbigtLOtis word 

Eng.—Stead v. Poyer, 1 C.B. 782, 786, 
60 EC.L. 782, 136 Reprint 761. 

•62 C.J. p 891 note 58. 

11 . Wash.—^State v. Hartley. 170 P. 
2d 333, 339, 25 Wash.2d 211—State 
V. Stone, 13 P.2d 427, 428, 169 
:Wash. 233. 

12. U.'S.—^Remington-Band, Inc. v. 
U. S„ I>.CJ[>eL, 67 P.2d 1069, 1076. 


Ill.—Tolley V. Wilson, 20 N.E.2d 68, 
73, 371 Ill. 124. 

Mass.—^Robertson v. Robertson, 48 N. 

E2d 29, 33, 313 Mass. 520. 

N Y —Herschman v. John Hancock 
Mut. Life Ins. Co. of Boston, Mass , 
284 N.Y.S. 561, 564, 158 Misc. 263 
Wash—State v. Hartley, 170 P.2d 
333. 339, 25 Wash 2d 211—State v. 
iStone, 13 P.2d 427, 428, 169 Wash 
233. 

62 C.J. p 891 note 63. 

Similarly expressed 

(1) “Then” ordinarily would mean 
at that time in the future after the 
contingency occurs and not before.— 
Stevens v. Wildey, 275 N.W. 179, 180, 
281 Mich. 377. 

<2) At the same time. 

Eng.—^Stead v. Poyer, 1 C.B. 782, 786, 
50 E.CL. 782, 135 Reprint 751. 
Ont—Cleal v. Elliott, 1 U.C.C.P. 252, 
260. 

13. Wash.—State v. Hartley, 170 P. 
2d 333, 339, 26 Wash.2d 211—State 
v. Stone, 13 P.2d 427, 428, 169 
Wash. 233. 

14- Mo.—^Bruns v. Capstick, 62 Mo. 
App. 67, 59. 

Wash—^State v. Hartley, 170 P.2d 
333, 339, 25 Wash.2d 211—^Drum- 
heller V. Bird, 15 P.2d 260, 263, 170 
Wash. 14—State v. Stone, 13 P.2d 
427, 428, 169 Wash 233. 

15. Iowa.—Hunger v. Brotherhood 
of American Yeomen, 164 N.W. 879, 
880, 176 Iowa 291. 

XVash.—iState v. Hartley, 170 P.2d 
333, 339, 26 Wash 2d 211—©tate v. 
Stone, 13 P,2d 427, 428, 169 Wash 
233. 

16. Ala.—Ventress v. Clayton, 61 «o. 
763, 764, 165 Ala. 849. 

lo^a.—Hunger v. Brotherhood of 
American Yeomen, 164 N.W. 879, 
880, 176 Iowa 291. 

17. Tenn.— Berryberry v. State 
Board of Election Com’rs, 266 S.W. 
102, 106, 150 Tenn. 626. 

18. Wash.—^Brumheller v. Bird, 15 
P.2d 260, 263, 170 Wash. 14. 

19. Iowa.—Munger v. Brotherhood 
of American Yeomen, 154 N.W. 879, 
880, 176 Iowa 291. 

63 C.J, p 891 note 60. 
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After 

Ont.—Gooderham v. Garden, 12 U.C. 

Q.B. 521, 622 
62 C.J. p 891 note 59. 

Thereafter 

Ont.—Gooderham v. Garden, supra, 

62 C.J. p 892 note 70. 

20. Ga.—Evans v. Edenfield, 154 S. 
E. 257, 259, 170 Ga 805. 

62 C J. p 892 note 66. 

21. N.Y—^In re Mahlstet, 250 N.Y.S. 
628, 640, 140 Misc. 245. 

22. Ala.—^Ventress v. Clayton, 61 So. 
763, 764, 165 Ala. 349. 

Iowa—Munger v. Brotherhood of 
American Yeomen, 154 NW. 879, 
880, 176 Iowa 291. 

23. Iowa—Munger v. Brotherhood 
of American Yeoman, supra, 

24. SB—Tillotson v. Carpenter, 250 
N.W. 339, 340, 61 S.B. 670. 

25. U.S.—Remington-Rand, Inc., v. 
U. S., B.C.Bel., 67 P.2d 1069, 1070. 

62 C.J. p 892 note 71. 

Express, rather than Implied, antece¬ 
dent 

“When this term is used in refer¬ 
ence to 'time,* it properly relates to 
some antecedent ‘expressed,* rather 
than to one ‘implied.’ ”—Longfellow 
V. Scammon, 21 Me. 108, 110. 

26. N.M—State v. Klasner, 145 P. 

679, 680, 19 N.M. 474, Ann.Cas. 

1917B 824. 

27. S.C.—BischofC v. Atlantic Realty 
Corporation, 78 S.E 988, 990, 95 SC. 
276. 

62 C.J. p 892 note 71. 

28. Pa,—^Estate of Cresson, 8 Phila. 
207, 208. 

29. Cal—Cates v. McNeil, 147 P. 944, 
946, 169 Cal. 697. 

Already Axed time 

“It has no power in itself to fix a 
time. It simply refers to a time al¬ 
ready fixed."—^Bischofe v. Atlantic 
Realty Corporation, 78 S.E. 988, 990, 
95 S.C. 276—Mangum v, Piester, 16 
S.C. 316, 329. 

30. Mass.—^Williams v. Taylor. 177 
N.E. 563, 556, 276 Mass. 349. 

62 C.J. p 893 note 76. 

31. N.Y.—Barker v. Southerland, 6 
BemSurr. 220, 224. 

62 C.J. P 893 note 76, 
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always imply conseeutiveiiess.^^ 

As an adjective. The word ^Hhen’^ may be Tised 
as an adjective,and as such is defined as meaning 
existing,acting at,^® or belonging to the time 
mentioned.^® 

As a conjunction. The word *'then” may be em¬ 
ployed as a conjunction,^'^ or in a conjunctive^^ or 
sequential^S sense, and when it is so used it does 
not refer to or mark any particular point of time,4<^ 
but, rather, it indicates a contingency^^ or event, 
or a consequence following from previous prem¬ 
ises,^ ^ and is regarded as a word of reasoning,^ ^ 


reference,^^ inference,condition,^or relation,^ S 
and it generally follows a clause beginning with the 
word “if/^49 

In its conjunctive or sequential sense the word 
^^then” is variously defined as meaning in such 
case 5^® in that case;^^ in that event gon- 

sequenee;^^ as a consequencein^^ or upon^® that 
contingency; for this reasonthereforethere¬ 
upon;^^ provided. 

Comparisons and distinctions. ‘^Then” has been 
held to be synonymous with, or equivalent to, “aft¬ 
erward" see 2 C.J.S. p 1012 note 72, “in that event’^ 


BXoxe fre< 3 Liieat use 

The word “then” may be employed 
to express a point in time or to des¬ 
ignate an event, but it is more fre¬ 
quently used in the latter sense.— 
Chase ISTat. Bank v. Guthrie, 90 A.2d 
643, 645, 139 Conn. 178. 

32. Ala—•Ventress v. Clayton, 51 So, 
763, 764, 165 Ala. 349. 

33- Me—^Lermond v. Hyler, 115 A. 

546. 551, 121 Me. 54. 

]Sr.Y. —^Herschman v. John Hancock 
Life Ins. Co. of Boston, Mass, 284 
K.T.S, 561, 664, 158 Misc. 263. 
Phrases employing- the word “then” 
as an adjective and of which more 
recent adjudications have not been 
found see 62 C.J. p 895 notes 34-43. 

34. hT.T.—^Herschman v. John Han¬ 
cock Mut. Life Ins. Co of Boston, 
Mass., 284 H'.T.'S. 661, 664, 158 Misc. 
263. 

62 C.J. p 895 note 33. 

35. NT.T—^Herschman v. John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass, supra 

62 C.J. p 895 note 31. 

36. ]Sr.Y —Herschman v, John Han¬ 
cock Mut. Life Ins. Co. of Boston, 
Mass., supra 

62 C.J. p 895 note 32. 

37. Mass.—Robertson v. Robertson, 
48 3SrE2d 29, 33, 313 Mass. 520. 

Pa—In re Straus' Estate, 40 A 2d 
402, 403, 351 Pa 136. 

62 C.J. p 895 note 44. 

Ordinarily performs -the fonc-tion of a 
conjunction 

Mo.—^Norman v. Horton, 126 S.W 2d 
187, 192, 844 Mo. 290, 125 A.L.R. 
531. 

Phrases employing the word “then” 
in its conjunctive sense and of which 
more recent adjudications have not 
been found see 62 C.J. p 897 note 64~p 
898 note 6. 

38. Arlz.—^In re Baxter's Estate, 117 
F.2d 91, 95, 68 Ariz. 16. 

39. Cal.—Cates v, McNeil, 147 P. 
944, 946, 169 Cal. 697, 

62 C J. p 896 no,te 51. 

40. Mass.—^Hall v. Priest, 6 Gray 18, 
24. 


N.Y.—Shear v. Healy, 203 N.Y.S. 387, 
388, 208 AppDiv. 269- 

41. N.J.—Pintard v. Irwin, 20 N.J. 
Law 497, 505. 

N.Y.—^Herschman v. John Hancock 
Mut Life Ins. Co of Boston, Mass., 
284 N.YS 561, 564, 158 Misc. 263. 

62 C.J. p 895 note 46 

42. Ill.—Tolley V. Wilson, 20 NE2d 
68, 73, 371 Ill. 124. 

N.J.—^Pintard v. Irwin, 20 N.J.Law 
497, 605. 

62 C.J. p 895 note 47. 

Sianllarly expressed 

Has reference to the event.—^Nor¬ 
man V. Horton, 126 'S.W 2d 187, 192, 
244 Mo. 390, 125 ALR. 531. 

43. Ill,—'Strain v Sweeney, 45 N.B. 
201, 203, 163 Ill. 603. 

44. Ga—^Moody v. Baxley Turpen¬ 
tine Corporation, 24 S.E.2d 652, 653, 
195 Ga 482—^Armstrong Junior Col¬ 
lege Commission v. Livesey, 7 S E 
2d 678, 680, 189 Ga. 826, 132 ALR. 
1063—^Bryant v. Green, 199 S E. 
804, 807, 187 Ga. 89. 

Ill—^Strain v. Sweeney, 45 N.B. 201, 
203, 163 Ill- 603 
62 C.J. p 896 note 48. 

45. Ga,—Bryant v. Green, 199 SB 
804, 807, 187 Ga 89. 

Ill.—JTolley V. Wilson, 20 N.B.2d 68, 
73, 371 Ill. 124-—Strain v. Sweeney, 
45 NE. 201, 203, 163 Ill. 603. 

62 C.J. p 896 note 49. 

Particle of reference 
Ill.—Tolley V Wilson, 20 NE2d 68, 
73, 371 Ill 124—Strain v. Sweeney, 
45 N.E 201, 203, 163 Ill. 603. 

46. Ga.—^Bryant v. Green, 199 S.B 
804, 807, 187 Ga 89. 

particle of inference connecting 
the consequence with the premises ” 
—Evans v. Edenfield, 164 S B. 257, 
269, 170 Ga 805—62 C,J. p 896 note 
48 [a]. 

47. IT S.—^National Sewing Mach. Co. 
v. Wilcox & Gibbs Sewing Mach 
Co., Pa, 74 F. 667, 669, 20 C.C.A 
654. 

48. Ohio,—Anderson v. United Realr 
ty Co., 86 N.E. 644, 647, 79 Ohio Bt. 
23 

62 C.J. p 896 note 50. 
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49. Ill.—Strain v. Sweeney, 45 N.E. 
201, 203, 163 Ill. 603. 

50. Ariz—^In re Baxter’s Estate, 117 
P.2d 91, 95, 58 Ariz 16. 

Minn.—Shaw v. Arnett, 33 N.W 2d! 

609, 613, 226 Minn. 425. 

62 C.J. p 896 note 55 

51. Ill—Tolley V Wilson, 20 N E 2d 
68, 73, 371 Ill. 124—Strain v. Swee¬ 
ney, 45 NE 201. 203, 163 Ill. 603. 

62 C.J. p 896 note 56. 

52. Ariz—^In re Baxter's Estate, 117 
P.2d 91, 95, 58 Ariz. 16. 

Ill.—Tolley V. Wilson, 20 NB2d 68, 
73, 371 Ill. 124. 

Mass —Robertson y. Robertson, 48 
NE2d 29, 33, 313 Mass 620. 

Minn.—Shaw v. Arnett, 33 N.W 2d 
609, 613, 226 Minn. 425. 

Pa—In re Straus' Estate, 40 A 2d 402, 
403, 351 Pa. 136. 

62 C.J. p 897 note 67. 
la the event of 

Cal—Cates v. McNeil, 147 P. 944, 946, 
169 Cal. 697. 

62 C.J. p 897 note 59. 

53. Ill —Strain v, Sweeney, 45 N.E. 
201, 203, 163 Ill. 603. 

62 C.J. p 896 note 64. 

54- Neb—Morys v. Morys, 242 NW. 

420, 421, 123 Neb. 188. 

62 C J. p 896 note 62. 

55. Mass.—Robertson v. Robertson, 
48 N.E.2d 29, 33, 313 Mas.s. 520. 

62 C.J. p 897 note 68. 

56. Tenn—^Uerryberry v. State 
Board of Election Com’rs, 266 S W. 
102, 105, 150 Tenn. 625. 

57- Iowa'—Hunger v. Brotherhood 
of American Yeomen, 154 N.W, 879, 
880, 176 Iowa 291. 

62 C.J. p 896 note 53. 

58. Iowa—'Hunger v. Brotherhood 
of American Yeomen, supra 

62 C.J. p 897 note 61. 

59. Ga—Gibson v. Hardaway, 68 Ga. 
370, 378. 

62 C.J. p 897 note 62. 

6(X La—State ex rel. Hanly v. 
Montgomery, 61 So. 736, 736, 132 
679. 
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see 42 C.J.S. p 480 note 46, the event of’’ see 
42 C.J.S. p 480 note 48, ‘^in such case” see 42 C.J.S. 
p 483 note 82, and “therefore.”®^ 

THENCE. From that place.®^ 

THEOLOGrICAL. Pertaining to, or of the nature 
of, the science of theology; specifically, relating to 
theology proper; based on, or growing out of, divine 
revelation.®^ 

THEOLOGY, The branch of theological science 
which treats of God, including: (1) The being of 
God. (2) The attributes of God. (3) The doctrine 
of the Trinity. (4) Creation and providence.®^ It 
has been distinguished from ^^religion” see 76 C.J.S. 
p 729 note 56. 

THEORETICAL. Pertaining to, or of the nature 
of, theory; specifically, directed toward knowledge 
for its own sake without respect to applications; 
purely scientific or speculative, as distinguished 
from practical.®® It has been compared with, or 
distinguished from, ^'actual” see 1 C.J.S. p 1433 note 
53.2. 

THEORY, The act or result of looking into or con¬ 
templating any object or group of objects, or any 
event or series of events; beholding; viewing; 
speculation. Also, a mental plan or scheme framed 
to agree with the observed facts and designed as a 
rational explanation of them.®® “Theory” has been 
held to be equivalent to, or synonymous with, 
“claim” see 14 C.J.S, p 1185 note 72, and “man¬ 
ner” see 55 C.J.S. p 664 note 35. 

Theory of the case. The term “theory of the 


case” relates to the basis of liability or grounds of 
defense.®*^ In Appeal and Error § 241 a the rule 
is stated that on appeal the parties are restricted 
to the theory of the case as tried in the court below. 
For other specific references see the indexes to the 
titles Appeal and Error, and Pleading. 

THERAPEUTIC. The noun “therapeutic” is de¬ 
fined as meaning a medicine efficacious in curing 
or alleviating disease.®® The adjective is defined as 
meaning having healing qualities; curative; allevia- 
tive.®^ 

It has been said that to the medical world “thera¬ 
peutic” means to heal; to make well; to restore 
to health.*^® 

THERAPEUTICS. The word “therapeutics” de¬ 
notes the practical branch of medicine dealing with 
the treatment of disease, and is defined in Physi-^ 
cians and Surgeons § 1. 

THERAPY. While the word “therapy” means the 
treatment of disease, and is defined in this sense in 
Physicians and Surgeons § 1, ordinarily it is used 
as a compound word, that is, in combination with 
some other word.'^i 

THERE. The primary and accepted meaning'^2 of 
the word “there” as an adverb'^® is in or at that 
place,and it is further defined as meaning in or 
at a place other than that of the speaker;'^® at that 
point ;'^® opposed to “here.”'^'^ Used alone, the word 
is of very uncertain meaning and it must in some 
way be confined as to locality before it conveys any 
definite idea.*^® 


61. Ga.—Roberts v. Wadley, 118 S.B. 
664, 665, 156 Ga. 35—Dudley v. 
Porter, 16 Ga. 613, 617. 

62. Mont.—Tracy v, Harmon, 43 P. 
500, 501, 17 Mont. 465. 

62 C.J. p 898 note 6. 

Plirases employing the word 
‘thence" and of which more recent 
adjudications have not been found 
see 62 C.J. p 898 notes 7-11. 

63. New Standard B. 

Phrases 

(1) “Theological education” see 28 
O.J.‘S. p 834 note 93.1. 

(2) “Theological seminary" see 79 
C.J S. p 1039 note 34. 

(3) “Theological students” as ex¬ 
empt draft see Army and Navy 
§ 26 c (4>; 

64. New standard B, 

65 . New Standard B% 

Phrasew f . 

(1> “Theore^cal agitoilture” see 
Agriculture 5^ 1, ’ 


(2) “Theoretical Inch" see the C.J. 
S title Waters § 186, also 62 C.J. p 
898 note 16. 

66. New Standard B. 

67. Ind.—South Bend Mfg. Co. v. 
Liphart, 39 NE. 908, 909, 12 Ind. 
App 185. 

N.M.—'Higgins v Fuller, 148 P.2d 575, 
579, 48 N.M. 218. 

68. H.S.—^U. S. V. 23%2 Bozen Bot¬ 
tles, etc., D.C.Conn., 44 F.2d 831, 

^ SSS. 

68. US.—U. S. V, 23'i^ Bozen Bot¬ 
tles, etc., supra. 

70. US.—U. S. V. 23%2 Bozen Bot¬ 
tles, etc., supra. 

71. Cal—^Hunt v. Jordan, 36 P,2d 
828, 829, 139 CXI App. 200, 

72. Wash.—State v. Hartley, 170 P. 
2d 333, 339, 26 Wash.M 211-r-State 
V. Stone, 13 P.2d 427, 42.8, 169 

.233. 

73. Advai^ of time, as “when," 
*tther^," or* ''‘after" (thereafter) do 


not necessarily create a contingency 
or a contingent interest but may 
merely denote when the enjoyment 
of the estate is to commence.—^Wahl 
V. Wahl, 20'6 (S.W.2d 334, 338, 357 Mo. 
89—'Thompson v. Thompson, Mo., 175 
S W.2d 885, 888—Sanders v. Jones, 
147 aW.2d 4'24, 427, 347 Mo. 256—- 
Chew V. Keller, 13 aW. 395, 396, 100 
Mo. 362. 

74. Wash.—State v. Hartley, 170 P. 
2d 333, 339, 25 Wash.2d 211—State 

V. Stone, 13 P.2d 427, 428, 169 Wash. 
233. 

62 C.J. p 899 note 34. 

75. Ky,—Gossett v. Chandler, 264 S. 

W. 853, 854, 204 Ky. 402. 

62 C.J. p 899 note 33. 

76. Ky.—Gossett v. CJhandler, supra. 

77. Ky.—Gossett v. Chandler, supra. 

78. Colo.—Posey v. Benver Nat. 
Bank, 42 P. 684, 686, 7 Colo.App. 
108. 

Phrases employing the word 
“there" and of which more recent ad- 



THEREABOUT 
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THEREABOUT or THEREABOUTS. Nearly; near 
that number, degree, or quantity.When used in 
a qualifying sense it will cure slight deficiencies and 
inaccuracies,^® but it will not protect a vendor 
against the consequences of intentional misstate¬ 
ments or gross carelessness.si 

THEREAFTER. The word "thereafter"’ is broad, 
indefinite, and general.ss is an adverbs^ of 

time,S5 meaning after that;SS afterwards sub¬ 
sequently ;S8 immediately, or any subsequent time, 
afterthen.®® It is not used to mean "at pres¬ 
ent.’"®! 

"Thereafter” usually is used to avoid the repeti¬ 
tion of a preceding date or event preceded by the 
word "after,”®^ and is generally held to refer to a 
particular date, event, or period,®^ or to a time or 
period following the event or date,®^ and sometimes 


it is construed as indicating the order and not the 
time of commencing.®^ 

"Thereafter” has been held to be equivalent to 
"subject to” see 83 C.J.S. p 557 note 17. 

THEREAT. At that place or point; there; at that 
occurrence or event; upon that; on that account.®® 

THEREBY, Because of ;®'^ by reason of;®® by that 
means;®® in consequence of that;! in that way.2 
The word is said to refer to all that precedes it.2 

THEREFOR. For that, or this, or it.^ 

THEREFORE. For that; for that or this reason; 
consequently;® referring to something previously 
stated.® 

THEREFROM. Away from; free from.*^ 


judications have not been found see 
62 C.J. p 899 notes 37-39, 41-46. 

79. ISr.T. —^r>wyer v, Rathbone, 2 N. 
Y.S 170, 172, 49 Hun 609. 

62 C.J. p 899 notes 47, 48. 

Phrases employing' the word and of 
which more recent adjudications have 
not been found see 62 C.J. p 899 notes 
49-51. 

80. hr.J.—Jones v. Hackensack Auto 
Wreckers, 11 A.2d 695, 597, 124 N 
J.Law 289. 

81. N.J.—Jones v. Hackensack Auto 
Wreckers, supra, 

82. Mich.—^Pere Marquette R. Co. v. 
Wabash R. Co.. 104 NW. 650, 656, 
141 Mich. 215. 

83. Kan—‘State v. Lewis, 83 P. 619, 
72 Kan 234. 

84. TJ.S.—Doe, Lessee of Poor, v. 
Considine, Ohio, 73 U S. 458, 475, 18 
L.Ed. 869. 

Mo.—Sanders v Jones, 147 S W 2d 
424, 427, 347 Mo 256—State v. Ry¬ 
an, 25 S.W. 351, 120 Mo 88. 

NO.—Chas. W. Priddy & Co v. San- 
derford, 20 S.E.2d 341, 343, 221 N.C 
422. 

Ohio.—'Krieger v Stauffer, Com.Pl., 
67 NE,2d 449, 456 

85. XJ.iS —^Doe, Lessee of Poor, v. 
Considine. Ohio, 475, 6 Wall 468, 
476, 18 L.Ed. 869. 

Mo.—Sanders v. Jones, 147 SW.2d 
424, 427, 347 Mo. 255. 

N.C.—Chas. W. Priddy & Co. v. San- 
derford, 20 S.E.2d 341. 343, 221 N. 
C. 422. 

Ohio.'—^Krieger v Stauffer, Com.Pl., 
67 N.E.2d 449, 466. 

86 . Tex.—Dauwe v. State, 180 S.W. 
2d 925, 927, 147 Tex.Cr. 384. 

62 C.J. p 900 note 59. 


After that time 

Mo.—McAlister v. National Life Ins 
Co., App., 251 S.W. 98. 100. 

87. Mo.—State v. Ryan, 25 S.W. 361, 
353, 120 Mo. 88. 

Va—Sleigh v 'Strider, 6 Call 439, 443, 
9 Va. 439, 443. 

Afterward 

Tex.—^Dauwe v. State, 180 S.W.2d 
925. 927. 147 Tex Cr. 384. 

88. Tex.—Dauwe v. State, supra. 
Phrases employing the word 

^'thereafter"* and of which more ad¬ 
judications have not been found see 
62 C J. p 901 notes 72-89. 

89. Fla—Seaboard Air Line Ry. v 
Scarborough, 42 So. 706, 712, 52 
Fla. 425. 

62 C.J. p 900 note 63. 

90. Ont.—Gooderham v. Garden, 12 
UC.Q.B. 621, 522. 

91. Tex—^Dauwe v. State, 180 S W. 
2d 925, 927, 147 Tex.Cr 384. 

92. Ill.—Brandenburg v Buda Co., 
132 NE 514, 516, 299 Ill. 133. 

93. U.S—^Minneapolis, St. P. & S S 
M. Ry. Co. V. Doughty, N.D., 28 S 
Cl\ 291, 293, 208 U.S. 261, 62 L.Ed. 
474, 

62 C J. p 900 note 67. 

94. Ill —Brandenburg v. Buda Co., 
132 NE;. 514, 516, 299 Ill. 133. 

95. RI.—McCrillis v McCnllis, 142 
A. 153, 154, 49 R,I. 240. 

62 C.J. p 901 note 70. 

96. Webster New Int.D. 

62 C J, p 902 note 93. 

97- W.Va.—Hornbrook v. Elm 
Grove, 21 IS.E. 861, 852, 40 W.Va. 
543, 28 L.R.A 416. 

62 C.J. p 902 note 97. 

Phrases employing the word 
"thereby" and of which more recent 
adjudications have not been found 
see 62 C.J. p 902 notes 7-16. 
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98. W.Va—^Hornbrook v. Elm 

Grove, 21 S E 851, 852, 40 W.Va. 
543, 28 LR,A. 416. 

62 C.J. p 902 note 98. 

99. Fla—Daniels v. State, 41 So. 609, 
611, 52 Fla. 18. 

62 C.J. p 902 note 99. 

1. Ky. —Fall City Ice & Beverage Co. 
V. Scanlan Coal Co., 271 S.W. 1097, 
1099, 208 Ky. 820. 

Or.—^Lieuallen v. Mosgrove, 64 P. 200, 
202, 33 Or. 282. 

Similarly expressed 

(1) In consequence thereof.—Pope 
V Chicago City Ry. Co., 113 Ill.App. 
503, 507. 

(2) In consequence of the preced¬ 
ing allegation —Daniels v. State, 41 
So 609, 611, 52 Fla. 18—62 C.J. p 902 
note 3. 

2. Ala—Birmingham R., etc., Co. v. 
Brown, 43 So. 342, 343, 160 Ala 
327. 

62 C J, p 902 note 5. 

3. Fla.—Daniels v. State, 41 So 609, 
611, 62 Fla 18. 

62 C.J. p 902 note 6. 

4. Idaho.—^Ercanbrack v. Faris, 79 
P. 817, 818, 10 Idaho 584. 

Phrases employing the word 

"therefor" and of which more recent 
adjudications have not been found 
see 62 C.J. p 903 notes 20-24. 

5. Me —^Thompson v. Gilmore, 50 
Me. 428, 433. 

6. Me —Thompson v. Gilmore, su¬ 
pra. 

7. Mich.—Steavens v. Federal L. 
Ins. Co., 237 N.W. 388, 389, 265 
Mich. 95. 

Phrases employing the word 
"therefrom"" and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 903 ^etes 37-39. 



THEREUPON 
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THEREIN*. In that place,^ in that time, matter, or 
respect.^ 

THEREOF. 0£it;l^ of that.According to strict 
grammatical construction, '^thereof^^ applies to the 
last antecedent,!^ but this is not always followed.!^ 

THEREON. The word is described as a compound 
of ^^on^' and ^Hhere;”!^ and in defining it reference 
is made to the separate definitions of those two 
words.!5 Hence it has been held to mean on the 
same;!® upon the proposition in question.!'^ As a 
word of reference it is said to refer to the last sub¬ 
ject matter spoken of rather than to the last word.!^ 

It also may be employed as meaning across.!® 
THERETO. To that.20 


THERETOFORE. The word ^Hheretofore” has been 
judicially defined^! to mean ^^before then.”22 

THEREUNDER. Under this or that;23 directly 

undemeath.^'^ 

THEREUNTO. In its ordinary signification, to 
that;25 T 2 xito this or that—that is, the particular 
thing done.2® 

THEREUPON. The word ^^thereupon” has drfferent 
uses27 and different meanings,2 3 and in any given 
case the meaning which will be attributed to it will 
depend on the context in which it is found.^® 

^^Thereupon” is commonly employed as an ad¬ 
verb®® of time,®! but it is not always employed as an 
adverb of time,®® and it may be used to express the 
relation of cause or of condition precedent,®® that is, 


8. Cal —Mulville v. City of San Die¬ 
go, 192 P. 702, 703, 183 Cal. 734. 

62 C.J. p 903 note 41. 

Plirases employing the word 
‘"therein" and of which more recent 
adjudications have not been found 
see 62 C.J. p 904 notes 44-60. 

8. New 'Standard D. 

62 C.J. p 903 note 43. 

10. U S —U. S. v. Hudson, D C.Ark., 
65 F. 68, 71. 

Phrases employing the word 
“thereof" and of which more recent 
adjudications have not been found 
see 62 C.J. p 904 note 55-p 905 note 
66 . 

11. XJ.S—U. S. V. Hudson, D.C Ark., 
65 F. €8, 71. 

Mo.—Griffin v. Nicholas, 123 S.W. 

1063, 1067, 224 Mo. 275. 

62 C.J. p 904 note 62. 

12. Eng—^Perry v. I>avis, 3 C.BN:<S. 
769, 776, 91 B C.L. 769, 140 Reprint 
945. 

62 C.J. p 904 note 63. 

13. Pa.—In re Reber's Petition, 84 
A 687, 690, 236 Pa. 622. 

62 C.J. p 904 note 64. 

14- Ky,—Gossett v. Chandler, 264 S. 
W. 853, 854, 204 Ky. 402. 

15. Ky.—Gossett v. Chandler, su¬ 
pra, 

16. Mass.—^Nicholson v. Mercantile 
Marine Ins. Co., 106 Mass. 399, 400. 

62 C J. p 905 note 70. 

Phrases employing the word 
“thereon" and of which more recent 
adjudications have not been found 
see 62 C.J, p 905 note 74-p 906 note 
80. 

17. Cal.—City of Santa Rosa v. Bow¬ 
er, 76 P. 829, 830, 142 Cal. 299. 

18. N.J.—Leddel r, Starr, 20 N.J. 
Eq. 274, 286. 

62 C.J. p 906 note 72. 


19. Ky.—Gossett v Chandler, 264 S. 
W. 853, 854, 204 Ky. 402. 

62 C.J. p 905 note 73. 

20. Century I>. 

62 C.J. p 906 note 82. 

Phrases employing the word 
“thereto" and of which more recent 
adjudications have not been found 
see 62 C.J. p 906 notes 83-85. 

21. Fla.—^Hamilton v. State, 176 So. 
89, 91, 129 Fla. 219, 112 A L.R, 1013. 

22. US —Hume v. U S., Tex., 118 P. 
689, 696, 65 C.C.A. 407. 

Fla.—Hamilton v. State, 176 So. 89, 
91, 129 Fla, 219, 112 A L.R. 1013. 
Phrases employing the word 
“theretofore” and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 906 notes 89, 90. 

23. U.iS.—Central Trust Co. v. Rich¬ 
mond, N„ I. & B. R. Co., C.C.Ky., 
64 P- 723. 724. 

Ky.—Grigsby v. Lexington & E. Ry. 
Co., 163 SW. 232, 233, 152 Ky. 164. 
Phrases employing the word 
“thereunder" and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 906 notes 93—96. 

24. Pa.—Biordi v. Yanosevich, 93 Pa. 
Super. 678, 682. 

25. Cal.—Bacon v, Davis, 98 P. 71, 
72, 9 Cal.App. 83. 

An. elllptloal form of expression for 

the phrase “to do that."—^Bacon v. 
Davis, supra. 

26. Tex.—^Rue v. Missouri Pac. .R. 
Co., 8 S.W. 633, 534, 74 Tex. 474. 15 
Am.SR. 862. 

62 C J. p 906 note 98. 

Phrases employing the word 
“thereunto" and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 906 notes 99—3. 

27. UtS.—^Xuma County Water 
Us©rs‘ Ass"n v, Schlecht, Ariz., 43 S. 
Ct. 498, 600, 262 US, 138, 67 L.Bd, 
909. 


Ill.—^People V. Wascher, 181 N.E. 606, 
608, 349 Ill. 114. 

Phrases employing the word 
“thereupon" and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 907 notes 20-27, p 
909 note 51-p 910 note 67. 

28. Mass —Opinion of the Justices, 

35 NE 2d 5. 16. 309 Mass. 609. 

62 C J, p 906 note 5. 

Several meanings 

In some of the cited cases it was 
well recognized that the word “there¬ 
upon" had at least two meanings, and 
actually it has several more—^State 
ex rel. Warnick v. Wilson, 178 P.2d 
277, 280, 162 Kan. 507. 

29. Mass —Opinion of the Justices, 

36 NE.2d 5, 16, 309 Mass. 609. 

30. Ill.—^People v. Wascher, 181 N. 
E. 606, 608, 349 Ill. 114—^First Nat. 
Bank of Michigan City v. Haskell, 
23 IlLApp 616, 618. 

Kan.—iState ex rel. Wamick v. Wil¬ 
son, 178 P.2d 277, 280, 162 Kan. 
607. 

Mass.—Opinion of the Justices, 35 N. 

E2d 6, 16, 309 Mass, 609. 

62 C.J. p 907 note 28. 

31. Ill.—^People v. Wascher, 181 N.E. 

606, 608, 349 Ill. 114. 

Kan—State ex rel. Warnick v. Wil¬ 
son, 178 P.2d 277, 280, 162 Kan. 507. 
Mass.—Opinion of the Justices, 36 
N.E.2d 5, 16, 309 Mass. 609. 

62 C.J. p 907 note 28. 

Expressive of time 

Kan.—Hill v. Wand, 27 P. 988, 47 
Kan. 340, 27 Am S.R. 288. 

In reference to time 
Oal.—Bottle Min, & Mill. Co. v. Kern, 
99 P. 994, 996, 9 Cal.App. 627. 

3A Kan.—State ex rel, Wamick v. 
Wilson, 178 P.2d 277, 280, 162 Kan. 

607. 

33. Ill.—^People V. Wascher, 181 N. 
E. 606, 608, 349 Ill. 114, 
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THEREUPON 
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a folloviBg or consequence of preceding events, 
the next step of procedure following the perform¬ 
ance of conditions precedent.^^ The word is some¬ 
times construed as referring to a succession of 
events in the order or sequence of their perform¬ 
ance,^® the succession of events in the order of 
regardless of the length of the period inter¬ 
vening.^^ It has heen held to refer to the considera¬ 
tion on which a promise was made.^Q 

“Thereupon” is sometimes defined as meaning in 
sequence, but not necessarily in consequence;'^® and 
it sometimes means following upon,^^ or upon this 
or that.42 When it is used to express the relation 
of cause or condition precedent it means by reason 
of that;43 on account of that;^^ in consequence o£;^5 
in consequence of that;^® and in this connection the 
term may be used to refer to conditions precedent.^"^ 


When the word "thereupon” is used to signify 
time it is frequently defined as meaning at once;^^ 
forthwith;^® without delayor lapse of time;^^ 
immediately;^^ immediately after that;^^ there¬ 
after immediately thereafterimmediately, 
without delay;®® then.®^ 

However, "thereupon” does not necessarily mean 
immediately,®® immediately after, at once, or with¬ 
out delay,®® and it may simply signify within a 
reasonable time,®® or even some time afterwards.®^ 
It is said never to mean before an act on which it 

is predicated.®2 

THEREWITH. A word said to be the equivalent 
in meaning of the words “with that or this—at the 
same time.^^®® 


Kan.—State ex rel. Warnick v. Wil¬ 
son, 178 P.2d 277, 280, 162 Kan. 507. 
Mass.—Opinion of the Justices, 35 N. 

E.2d 5, 16, 309 Mass. 609. 

62 C.J. p 907 note 6. 

34. Kan.—State ex rel. Warnick v. 
Wilson, 178 P.2d 277, 280, 162 Kan. 
607. 

35. Kan.—State ex rel. Warnick v 
Wilson, supra. 

36. Kan.—State ex rel. Warnick v. 
Wilson, supra. 

37. Cal.—^Porphyry Paving Co. v. 
Ancker, 37 P. 1050, 1051, 104 Cal. 
340. 

62 C.J. p 909 note 47. 

38. Cal.—^Porphyry Paving Co. v. 
Ancker, supra. 

89. Cal.—Porphyry Paving Co. v. 

Ancker, supra. 

62 C.J. p 907 note 19 

40. Cal.—Porphyry Paving Co. v. 
Ancker, supra. 

62 C.J. p 908 note 40. 

3[n seQ.uence 

Mont.—Merges v Altenhrand, 123 P. 
21, 24, 45 Mont. 355. 

41. Ga—Atlanta Gaslight Co. v. 
Sams, 116 S E. 21, 22, 29 Ga.App. 
446. 

42. Kan.—State ex rel. Warnick v. 
Wilson, 178 P.2d 277, 280, 162 Kan. 
607. 

62 C.J. p 907 notes 16, 17. 

Upon that 

Cal'—Porphyry Paving Co. v, An¬ 
cker, 37 P. 1050, 1061, 104 Cal. 340. 

43. Cal.—^Porphyry Paving Co. v. 
Ancker, supra. 

62 C J. p 907 note 8. 

44. Cal.—^Porphyry Paving Co. v. 
Ancker, supra. 

Kan.—Hill v. Wand, 27 P. 088, 47 
Kan. 340, 342, 27 Am.S.H. 288, 

45. Ga—^Atlanta Gaslight Co. v. 
Sams, lie S.E. 21, 22, 29 GaApp. 
446. 

62 C.J. p 907 note^ 9. 


In con.se<iuence of which 
Mont.—Merges v. Altenbrand, 123 P. 
21, 24, 45 Mont. 356. 

46. Cal —^Porphyry Paving Co. v. 
Ancker, 37 P. 1060, 1051, 104 Cal 
340. 

Kan.—Hill v. Wand, 27 P. 988, 48 
Kan. 340, 27 Am S.R. 288, 

47. Cal.—Porphyry Paving Co. v. 
Ancker, 37 P. 1050, 1051, 104 Cal. 
340 

62 C.J. p 807 note 18. 

4a Mont.—Stephens v. Nacey, 133 
P. 361, 362, 47 Mont 479. 

62 C J. p 908 note 30. 

49. Wyo.—Sayre v. Roberts, 84 P.2d 
718, 719, 63 Wyo. 491. 

62 C.J. p 908 note 32, 

50. TJ.S.—Witham v. The James E. 
McAlpine, T> O Mich., 96 P.Supp. 
723, 727. 

Pa—Petition for Sunday Movie in 
City of Pottsville, 70 A,2d 651, 665, 
363 Pa 460. 

Tex.—Johnson v Bussey, Civ.App., 
95 S,W.2d 990, 992. 

62 C J. p 909 note 46. 

51. TJ.S.—^Witham v. The James E. 
McAlpine, D.C.Mich, 96 F.Supp. 
723, 727, 

62 C J. p 909 note 46. 

52. Kan.—State ex rel. Warnick v. 
Wilson, 178 P.2d 277, 280, 162 Kan. 
507. 

62 C J. p 908 note 33. 

53. Cal.—Porphyry Paving Co. v, 
Ancker, 37 P. 1050, 1051, 104 Cal. 
340. 

Pa—Petition for Sunday Movie in 
City of Pottsville, 70 A 2d 651, 665, 
363 Pa 460. 

Tex.—Johnson v. Bussey, Civ.App., 
95 S.W.2a 990, 992. 

54. Ohio —^Decker V. City of Toledo, 
10 N.E.3d 955, . 957, 56 Ohio App. 
344. 

55. TJ.S.—Tuma County Water 
Asa'n V. Schlecht Ariz., 43 S Ct. 
498, 609, 262 TJ.S. 138, 67 L.Ed. 909. 

m 


Ill —^People V. Wascher, 181 IST.E. 
606, 608, 349 Ill. 114 

Mass.—Opinion of the Justices, 35 
N.E.2d 5, 16, 309 Mass. 609. 

Immediately after 

Mont.—^Merges v. Altenbrand, 123 P. 
21, 24, 45 Mont 355. 

Immediately afterwards 

Mo.—'Bruns v. Capstick, 62 Mo.App. 
57, 69. 

62 C.J. p 908 note 36. 

56. Me—‘Mansur v. County Com'rs 
of Aroostook, 22 A. 358, 359, 83 
Me. 514. 

62 C.J. p 908 note 38. 

57. Pa—Trio Waist Co. v. The 
Larkin Co., 28 PaDist 947, 949. 

62 C.J. p 908 note 42. 

Then and there 

Eng—^Derecourt v. Corbishley, 5 E. 
& B. 188, 194, 85 RC.L. 187, 119 
Reprint 451. 

62 C.J. p 908 note 43. 

58. Cal.—^Dennis v. Superior Court 
in and for San Mateo County, 196 
P,2d 893, 894, 87 Cal App 2d 279— 
Busick V Superior Court, 118 P. 
481, 483, 16 CaLApp. 499. 

62 C.J. P 909 note 49. 

59. Ohio—^Decker v. City of Toledo, 
10 N.E.2d 955, 957, 56 Ohio App. 
344. 

60. Cal.—Bennis v. Superior Court 
in and for San Mateo County, 196 
P2d 893, 894, 87 gal App 2d 279. 

Ohio.—^Decker v. City of Toledo, 10 
N.E 2d 965, 957, 66 Ohio App. 344. 

62 C.J. p 908 note 42. 

61. Mo—Bruns v. Capstick, 62 Mo 
App. 57, 59 

62 C.J. p 908 note 41. 

62. Mo.—Sloan v. Loyal Fraternal 
Horae Ass'n, 123 S.W. 67, 69, 139 
Mo.App. 443. 

63. Mo.—Zartman-Thalman Car¬ 

riage Co. V. Reid, 73 S.W. 942, 99 
Mo.App. 415, 4^,^ 
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THERME. A G-reek word meaning heat.^^ 


THIEVING 


THERMOGtEN*. An English word meaning produc¬ 
ing heat. It is derived from the Greek word 
^^therme” and the suffix “gen,” and, while it is un¬ 
common, it is in established use.®^ It is a descrip¬ 
tive, and not an arbitrary or fanciful, word,^^ and 
is said to be practically synonymous with the word 
“caloric.” 

THERMOSTAT. A word with a definite and cer¬ 
tain, or a fixed and definite, meaning, both in ordi¬ 
nary parlance and as used by heating engineers,^^ 
defined as an automatic regulator of heat;®^ a 
self-acting apparatus for the regulation of temper¬ 
ature.'^^ 

THESAURUS. As the first word of maxims of 
which there have been no recent applications see 
62 C.J. p 910 note 87-p 911 note 90. 

THESE. As the plural of “this” see post p 781 
notes 70, 71. 

THEY; THEM; THEIR. 

They, The nominative plural of the pronoun of 
the third person,'^ ^ used instead of repeating the 
names of the persons spoken of.'^^ 


Them, The objective case of the plural pronoun 
of the third person."^ 3 “Them” is a pronoun which, 
in grammar, comes in instead of repeating the last 
named persons. 

Their. Of or belonging to them.'^^ It always 
precedes the noun in connection with which it is 
used, and has the value of an attributive adjec¬ 
tive,'^^ and it commonly is employed to import a 

joint obligation.'^^ 

THIEF. A broad term,'^s defined as one who com¬ 
mits theft or larcenyone who steals,^^ especial¬ 
ly stealthily or secretly;81 formerly, also, a rob- 
ber.82 In its ordinary acceptation,83 the word im¬ 
putes crime,81 and implies a felony.85 

“Thieves” has been held not necessarily synony¬ 
mous with “crooks” see 24 C.J.S. p 1264 note 48.1. 

It is generally recognized that the word “thief,” 
when applied to a person, imputes crime and is ac¬ 
tionable per se, but there are exceptions where the 
circumstances show that it was used in a sense not 
imputing crime. The rule and exceptions are treated 
in Libel and Slander § 70. 

THIEVERY. Secret, private lareeny.86 

THIEVING. As an adjective, the word “thieving^^ 


64. U.S.—Thermogene Co. v. Ther- 
mozine Co., D.C.N.T., 225 F. 446, 
447. 

"'Thermic fever*' see 36 C.J.S. p 735. 

65. U.S.—ThermogSne Co. v. Ther- 
mozme Co., D.C.N.T., 225 F. 446, 

447. 

^Thermogrfene” is the French equiv¬ 
alent.—Thermogfine Co. v. Thermo- 
zine Co., C.C.A.N.T., 234 F. 69. 

66. U.S.—Thermog^ne Co. v. Ther- 
mozine Co„ D.C.N.T., 225 F. 446, 

448. 

62 C.J. p 910 note 78. 

67. U.S.—Thermog^ne Co. v. Ther- 
mozine Co., C.C.A,N.T., 234 F. 69. 

62 C.J. p 910 note 77. 

68. Wis—Murphey v. Weil, 66 N.W. 
632, 634, 92 Wis. 467. 

69. Wis,—Walbridge v. Berlin Pub¬ 
lic Service Co., 138 N.W. 44, 46, 
161 Wis. 60. 

70- Wis.—Murphey v. Weil, 66 N.W. 

632, 634, 92 Wis. 467. 

62 C.J. p 910 note 86. 

Apparatus described 

"thermostat** consists of bi-met¬ 
al strips with contacts on them. 
The strips open with the heat gener¬ 
ated by the electric current. The 
two different metals do not 
the same, and that uneven expand¬ 
ing ration causes the sctrips to bend 


back and forth, thus opening or 
breaking electric circuit. As the 
temperature lowers, the contraction 
causes contact, and the electric cur¬ 
rent again flows.—Clampett v. Sis¬ 
ters of Charity of House of Provi¬ 
dence in Territory of Washington, 
136 P,2d 729, 730, 17 Wash.2d 662. 

71. New Standard D. 

62 C.J. p 911 note 92. 

Phrases employing the word 
“they** and of which more recent 
adjudications have not been found 
see 62 C.J. p 911 notes 94-93. 

72. Pa.—^Hamm v. Melsenhelter, 9 
Watts 349, 352. 

62 C.J. p 911 note 93. 

73. New Standard D. 

Phrases employing the word 
“them" and of which more recent 
adjudications have not been found 
see 62 C.J. p 911 notes 2-11. 

74. Pa.—^Hamm v. Melsenhelter, 9 
Watts 349, 352. 

62 C-J. P 911 note 99. 

TSta Century D. 

62 C.J. p 911 note 12. 

Phrases employing tlxe word 
“their** and of which more recent 
adjudications have not been found 
see 62 C.J. p 912 note 15—p 913 note 
35. 

76, Century D^ 
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TJ. Mich.—Cottrell v, Hathaway, 66 
N.W. 596, 597, 108 Mich. 619. 

78. N.T.—^American Ins. Co. v. Bry¬ 
an, 1 Hill 25, 28. 

62 C.J. p 913 note 39. 

79. Or.—Nugent v. Union Automo¬ 
bile Ins. Co., 13 P.2d 343, 344, 140 
Or. 61. 

62 C.J. p 913 note 40. 

Phrases employing the words 
“thief** or “thieves’* and of which 
more recent adjudications haVe not 
been found see 62 C.J. p 913 notes 
45-48. 

80. Or.—^Nugent v. Union Automo¬ 
bile Ins. Co., 13 P.2d 343, 344, 140 
Or. 61. 

62 C.J. p 913 note 42, 

81. Cal.—^Piske v. Niagara Fire Ins. 
Co. of New York, App., 266 P. 853, 
866 . 

82. Gal.—^Fiske v. Niagara Fire Ins. 
Co. of New Tork, supra. 

62 C.J. p 913 note 43. 

83;.. m.—Merrill v, Marshall, 113 
I11.APP. 447, 450. 

84. Ill.—Merrill v. Marshall, supra. 
62 C.J. p 913 note 44. 

85. N.T.—Chase v. 'Whitlock, 3 Hill 

139, 140. ' 

86. Cal,—^Fiske y. Niagara Fire Ins. 
Co. of New Tork, App., 266 P. 863, 
855. 

62 C.J. p 913 note 51. 
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is said to import a felony, ^7 and denotes an act 
eonunitted, and not merely an inclination to com¬ 
mit it.^* 

THIEVISH. Acting by stealth; secret; sly.^® 

THIGH. The proximal segment of the leg or hind 
limb between the knee and the trunk. It has a 
single bone, the femur.^<^ 

THIMBLE. The word ^'thimble’’ has several signifi¬ 
cations. In one sense it means a cap, band, or 
broad ring of metal, worn on the end of the finger 
in sewing to protect the finger in pushing the needle 
through the material, and having indentations to 
prevent the needle from slipping.®^ The term is 
also applied to a device used to space a stovepipe 
away from a flooring or roof through which the 
flue passes. 

The word ''thimble,” or the term "thimbles and 
balls,” is employed as the name of a game played 
for stakes, and is described in Gaming § 1 b (3). 

THIN. Flimsy; slender; slight; slim; smalL^^ 


THING. The word "thing” is of extensive significa¬ 
tion, and is variously defined as meaning any ob¬ 
ject, substance, attribute, idea, fact, circumstance, 
event, ete,;^^ subject matter, substance, effect;^® a 
transaction or occurrence that which has exist¬ 
ence, or is conceived or imagined as having exist¬ 
ence;^^ that which is or may become the object 
of thoughta subject of property and domin¬ 
ion;! any object that may be possessed; whatso¬ 
ever may be possessed or owned every object, ex¬ 
cept man, which may become an active subject of 
right. 3 

While a thing may be material or ideal, animate 
or inanimate, actual, possible, or imaginary,^ as 
distinguished from a person a thing is an inanimate 
object,5 and it has been said that in common par¬ 
lance the word may intend all matters of substance 
in contradistinction to persons.^ 

The word "thing” has been held to include a 
machine'^ and an operation, ^ but not to include a 
process,® a purse,or a controversy.!! The "ejus- 
dem generis” doctrine is commonly,!2 but not al- 


87. Ga.—Little v. Barlow, 26 Ga. 
423, 425, 71 Am D. 219. 

62 C.J. p 913 note 53 

88. Ind.—^Alley v. Keely, 5 Blackf. 

200 , 201 . 

62 C.jr. p 913 note 54. 

Plurases employing the word 
“thieving" and of which more recent 
adjudications have not been found 
see 62 C.J. p 913 notes 55-57. 

89. CaJ.—^Fiske v. Niagara Fire Ins. 
Co. of New York, App, 266 F, 863, 
855, 

N.T.—^American Ins. Co. v. Bryan, 
26 Wend. 663, 567, 37 AmB. 278. 

90. W.Va—Feed v. State Compen¬ 
sation Com’r, 166 S E. 282, 284, 112 
W.Va 524. 

91. New Standard D. 

92- IT S.^Payne Furnace & Supply 
Co. V. Williams-Wallace Co., C.C.A. 
Cal., 117 F.2d 823, 826. 

93. NY.—Sieling v. Clark, 41 N.Y.S. 
982, 985, 18 Misc. 464. 

“Thin film lubrication” see 36 C.J.S 
p 769 note 66. 

94. Mass.—Ingell v Nooney, 2 Pick. 
362, 367, 13 Am.D. 434 

Pa.—In re Arnold's Estate, 87 A. 690, 
240 Pa 261, L.R.A.1918A 220, Ann. 
Cas.l915A 23. 

95. U.S —U. S. V. Somers, B.C.Cal, 
164 F. 259, 261. 

Mo.—State v. One “Jack and Jill” 
Pinball Machine, App., 224 S W.2d 
864, 859. 

N.Y.—^People v. Gravenhorst, 32 N.Y. 
S.2d 760, 774. 


96. Pa—^In re Arnold's Estate, 87 
A. 590, 240 Pa 261, L.R.A.1918A 
220, AnnCas.l915A 23, 

97. Va—^John Biebold & Sons Stone 
Co. V. Tatterson, 80 S.E. 685, 587, 
115 Va 766. 

98. TJ.S.—^U. S. V. Somers, D.C.CaL, 
164 F. 259, 261. 

Mo —State v. One “Jack and Jill” 
Pinball Machine, App., 224 S W 2d 
854, 859. 

N.Y.—People v. Gravenhorst, 32 N.Y. 
S.2d 760, 774. 

99. IJ.S.—^U. S. V. Somers, B.C.Cal., 
164 F. 259, 261. 

Mo.—State v. One “Jack and Jill” 
Pinball Machine, App., 224 S.W.2d 
854, 859. 

N.Y—People v. Gravenhorst, 32 N.Y. 
S.2d 760, 774, 

1. Pa —In re Arnold's Estate, 87 A. 
690. 240 Fa 261, L.F.A.1918A 220, 
Ann Cas.l915A 23. 

Similarly expressed 

The objects of dominion or proper¬ 
ty are “things” as contradistin¬ 
guished from “persons.”—^Western 
Union Telegraph Co. v. Bush, 89 S.W. 
2d 723, 725, 191 Ark. 1086, 103 A.L.R. 
367. 

2. Pa.—^In re Arnold's Estate, 87 A. 
590, 240 Pa 261, L.R.A.1918A 220, 
AnnCas.l915A 23. 

3. Pa—^In re Arnold's Estate, su¬ 
pra. 

Similarly expressed 

The object of a right—^Pope Ap¬ 
pliances Corp., Ltd. V. Minister of 
Customs and Excise, £19271 Can. 
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Exch. 17, 19, [1926] 4 Bom L R. 1152 
—62 C.J. p 914 note 77. 

4. U.S.—U. S V. Somers, B.C Cal., 
164 F. 259, 261. 

Mo—State v. One “Jack and Jill” 
Pinball Machine, App., 224 S.W.2d 
854, 850. 

N.Y.—People v. Gravenhorst, 32 N.Y. 
S.2d 760, 774. 

5. Cal—Gayer v. Whelan, 138 P.2d 
763, 767, 69 Cal.App.2d 266. 

Usually accepted, definition 
Cal.—Gayer v. Whelan, supra 

6. Pa—In re Arnold’s Estate, 87 
A. 590, 240 Pa 261, L.RA1918A 
220, AnnCasl915A 23. 

62 C.J. p 914 notes 80, 81. 

7- U.S.—^Nestle-Le-Mur Co. v. Eu¬ 
gene. Ltd., C.aA.Ohio, 66 F.2d 864, 

857. 

8. U.S—^U S. V. Somers, B.C.Cal., 
164 F, 259, 262. 

62 C J. p 914 note 84. 

9- U.S.—Nestle-Le-Mur Co. v. Eu¬ 
gene, Ltd., C.C.A.Ohio, 66 F.2d 864, 

858. 

62 C J. p 914 note 87. 

10. N.Y.—^Feder v. Franklin Simon 
& Co., 157 N.Y.S. 896, 896. 

62 C.J. p 916 note 6. 

11. U.S —^Kline v Burke Const. Co,, 
Ark., 43 S.Ct 79, 81, 260 US. 226, 
67 LEd. 226, 24 A L.R. 1077. 

N.Y.—Red Top Trucking Corporation 
V. Seaboard Freight Lines, B.C. 
N.Y., 36 F.Supp. 740, 742. 

12. Ky.—^Black v. Commonwealth, 
188 S.W. 362, 364, 171 Ky. 280. 

62 C.J. p 915 note 88. 
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ways,applied in construing the meaning of the 
word. 

There are various classifications of things.!* Ac¬ 
cording to the law of England^^ as stated by 
Blackstone,!^ things are distributed into two kinds, 
things real and things personal;!'^ but under the 
civil law diifferent classifications are made.! 3 

^^Thing’^ has been distinguished from ^^article” 
see 6 C.J.S. p 774 note 80, and the plural ^^things^^ 
has been held to be coextensive with ^'assets” see 
6 C.J.S. p 1033 note 25.3, ''effects'^ see 28 C.J.S. p 
837 note 57.1, ^^goods” see 38 C.J.S. p 940 note 68, 
and ^^property^^ see Property § 1. 

Thing of value. While the term '^thing of value” 
is most frequently applied to things which are tangi¬ 


ble,!^ it is not necessarily restricted to tangible 
things,30 and it is generally recognized that amuse¬ 
ment is a thing of value.^! 

The term ^^thing of value” is treated in connection 
with gambling in Gaming § 1 i, and with respect to 
larceny in Larceny § 2 c. See also False Pretenses 
§ 26, and Bfidnapping § 1 b (3). 

Other phrases employing the word ^^thing,” or the 
plural form ^‘things,” are set out in the note.32 

THINK. Many definitions of the word ^^think” are 
given by the lexicographers,33 and it has various 
meanings,3* and in each instance its meaning must 
be ascertained from the context in which it is 
used.35 The word ^^think” is variously defined as 
meaning to believe;36 to recollect or call to mind}37 


13- Fa.—In re Arnold's Estate, 87 
A. 590, 240 Pa, 261, L.R.A.1918A 
220, Ann.Cas.l915A 23. 

14. Ark—■Western Union Telegraph 

Co. V. Bush, 89 S.W.2d 723, 725, 

191 Ark. 1085, 103 A L.R. 367. 

Iowa.—State v. Japone, 209 N.W. 

468, 471, 202 Iowa 450. 

15. Ark.—Western Union Telegraph 

Co. V. Bush. 89 S.W.2d 723. 725, 

191 Ark. 1085, 103 A.L.F. 367. 

16. Ark—^Western Union Telegraph 
Co V Bush, supra. 

Iowa.—State v. Japone, 209 N.W. 

■468, 471, 202 Iowa 450. 

17. Ark—Western Union Telegraph 

Co V. Bush. 89 S.W2d 723, 725, 

191 Ark. 1085, 103 A.L R. 367. 

Iowa.—State v. Japone, 209 N.W. 

468, 471, 202 Iowa 450. 

18. Civil law classifications 

(1) The civil law of Spain divides 
things into those of divine .right and 
those of human right, and subdivides 
things of divine right into things 
sacred and things religious. Things 
human are subdivided into things 
common, things public, things of a 
corporation or university, and things 
private. Things are also divided 
into those corporeal and those incor¬ 
poreal —Sullivan v. Richardson, 14 
So. 692. 708, 709, 33 Fla. 1—62 C.J. 
p 916 note 12. 

(2) A somewhat similar classifica¬ 
tion of things is set out In the Civil 
Code of Louisiana, Book II, Title 1. 

18. Tangibles held “things of valtia” 

(1) Dog.—State v. Weekly, 65 N E. 
2d 856. 857, 146 Ohio St. 277—62 C J. 
p 916 note 1 [aj (2). 

(2) Cat.—^Ford v- Glennon, 49 A. 
189, 74 Conn. 6. 

80. NT.—People v. Gravenhorst, 32 
Nf,T.S.2d 760, 774. 

Intangibles 

“Character, esteem, appreciation, 
reputation, and good will are* defi¬ 
nitely things of vQjne to those who 


possess them “—^People v. Graven¬ 
horst, 32 N.T.S.2d 760, 774. 

21. N.M.—Giomi v. Chase, 132 P.2d 
715, 717, 47 N.M. 22 

N.T.—People v. Gravenhorst, 32 N. 
T.S.2d 760, 775. 

Ohio.—Kraus v. City of Cleveland, 
19 N.E 2d 159, 160, 136 Ohio St. 43. 
Okl —Colbert v. Superior Confection 
Co, 6 P.2d 791, 792, 164 Okl. 28. 

S.C.—^Alexander v. Martin, 6 S.E.2d 
20, 24, 192 S.C. 176. 

Tex—^Hoffman v. State, Civ.App , 219 
S.W.2d 539, 542—^HightO'Wer v. 

State, Civ App, 156 S.W.2d 327, 
328—State v. Langford, Civ.App., 
144 SW2d 448, 450. 

22. Phrases 

(1) “Personal things" see 70 C.J.S 
p 691 note 24. 

(2) “Public things" see 73 C.J.S. 
p 285 note 6. 

(3) “Real things” see 75 C.J.S. p 
614 note 81. 

(4) “Sacred things" see 77 C.J.S. 
p 549 note 31. 

(6) “Thing adjudged" is that 
which has been decided by a final 
judgment, from which there can be 
no appeal, either because an appeal 
did not lie, or because the time fixed 
by law for appealing has elapsed, or 
because it has been confirmed on an 
appeal.—^New Orleans Nat. Banking 
Assoc V. Adams, C.C.La., 18 F.Cas. 
No.10,184, 3 Woods 21. 

(6) “Thing in action" see Property 

§ 9 . 

(7) “Things belonging to a cor¬ 
poration or a university" are, under 
the Spanish civil law classification, 
those belonging exclusively to the 
inhabitants of any city, town or 
castle, or any other place where men 
reside.—Sullivan v. Richardson, 14 
So. 692, 708, 33 Fla. 1—62 C.J. p 917 
note 13. 

(8) “Things common," in the civil 
law of Spain are those things be¬ 


longing to all living creatures, as 
well as to men.—Sullivan v. Rich¬ 
ardson, 14 So. 692, 708, 33 Fla. 1—62 
C.J. p 917 note 15. 

(9) “Things immovable" are those 
which can neither move naturally 
themselves nor be moved by men.— 
Sullivan v. Richardson, 14 So. 692, 
709, 33 Fla, 1. 

(10) “Things movable" see 61 C.J. 
S. p 943 note 21. 

(11) Additional phrases employing 
the words “thing" or “things" and of 
which more recent adjudications 
have not been found see 62 C J. p 
915 note 93--p 916 note 3, p 917 note 
30-p 918 note 49 

23. NT—Boice v. Ulster & D R. 
Co, 105 N.TS. 83, 120 App.Div. 
643. 

24. Mo.—Ilges v. St. Louis Transit 
Co, 77 S.W. 93, 95, 102 Mo.App. 
529. 

25- Mo.—Ilges V. St. Louis Transit 
Co, supra. 

26. Mo.—^Bohn V. City of Maple¬ 
wood, App, 124 S W.2d 649, 652. 

Pa—^Schubert v. Oswald & Hess Co., 
64 A.2d 113, 115, 161 Pa,Super. 
309. 

5 C.—Pinkussohn v. Great Atlantic 
and Pacific Tea Co., 192 S E. 283, 
286, 184 S.C. 171 

Va—Trice v. Powell, 191 S.E. 758, 
762, 168 Va. 397. 

62 C.J. p 918 note 63. 

Fhra43es employing the word 
“think" and of which more recent 
adjudications have not been found 
see 62 C.J. p 919 notes 74-83. 

27. Ga,—E, Matthews & Son v. 
Richards, $1 S.E. 914, 19 GaApp, 
489. 

62 C.J. p 918 note 54. 

Similarly defined 

To exercise recollection; have re¬ 
membrance; recall—^Boice v. Ulater 

6 D. R. Co., 106 N.T.S. 83, 120 App. 
Div, 643. 
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remember conclude consider;^® cognize 
find;^^ apprehend esteem judge.^^ 

^^Think’^ is further defined as meaning to have a 
judgment or opinion o£;^® to form an opinion by 
reasoningto form or formulate in the mind;^^ 
to grasp intellectually.^^ 

The word may be sufficient to express a finding of 
fact,^^ and its use does not necessarily imply a 
mere inference^ ^ or indicate an entire want of per¬ 
sonal knowledge, ]>xit it may express merely what 
is remembered,^^ 

The use of the word ^^think” by a witness is not 
conclusive that the statement is one of opinion 
rather than one of fact, as stated in Evidence § 438. 

^Think’’ has been held to be equivalent to, or 
synonymous with, ^helieve” see 10 C.J.S. p 239 note 
97.3, ^^find^’ see 36 C.J.S. p 766 note 43, and ^^recol¬ 
lect” see 76 C.J.S. p 104 note 11, and it is some¬ 
times incorrectly used as synonymous with ^^claim” 
see 14 C.J.S. p 1190 note 29. 

Thought. While the word ^^thought” may be em¬ 
ployed as a noun, and as such is defined post p 
783 notes 96, 97, it is also the past tense and past 
participle of the verb ^^think.”^^ 

THIO. A combining form, also used adjectively, 
denoting the presence of sulphur. It is used specifi¬ 
cally to indicate that the oxygen of a compound is 
more or less replaced by sulphur.'^s 

28. K.T,—^Boice v. Ulster & X>. K. 

Co., supra. 

62 C.J. p 919 note 68. 

28. Mo.—Uses V. St. Louis Transit 
Co., 77 S.W. 93, 95, 102 Mo.App. 

629. 

Va,—Trice v. Powell, 191 S.EL 768, 

762, 168 Va. 397. 

30. Va.—Trice v. Powell, supra. 

62 C.J. p 918 note 57. 

31. N.T.—^Boice V. Ulster & D. R. 

Co., 106 N.T.S. 83, 120 App.Div. 

643, 

32. Mo. —liges V. St. Louis Transit 
Co., 77 S.W. 93, 95, 102 Mo.App. 

629. 

S.C.—^Pinkussohn v. Great Atlantic 
and Pacific Tea Co., 192 S.EJ. 283, 

286, 184 S.C. 171. 

33. N.Y.—-Boice V. Ulster & D. R. 

Go., 105 NT.T.S. 83, 120 App.Div. 
i643. 

34b Iowa.—^Martin v. Central Iowa 
R. Co., 13 K.W. 424, 425, 69 Iowa 
411. 

35. Mo.—Uses v. St* Louis Transit 
Co., 77 S.W, 93, 95, 102 Mo.App. 

sai Mol—#ohn V* bity of Maple¬ 
wood, App.^ 124 S.W. 2d 649, 652. 


THIED. As a noun, the word ^Tbird” is defined 
generally as meaning one of three equal parts into 
which a thing may be divided.”^® 

As an adjective, the word “third” is defined gen¬ 
erally as meaning coming after two others; next 
after the second; the ordinal of three.^*^ 

The words “third” and “thirds” are employed in 
the law to indicate either dower, as stated in Dower 
§ 6 b, or a widow^s statutory right to receive a 
share of her husband's personal property, as dis¬ 
cussed in Descent and Distribution § 49, 

Third party or third person. The terms “third 
party” and “third person” are treated by the law 
dictionaries as equivalents and as synonjunous, and 
as indicating the same concept.^ ^ The courts recog¬ 
nize that a proper definition of these terms may be 
important in determining rights,^ ^ and also that it 
is difficult to give a very definite idea of them.^o 

In some instances the terms “third person” or 
“third party” are considered to be sufficiently broad 
to include everybody outside of the immediate par¬ 
ties to the instrument and their privies,and thus 
it is said that generally they mean all persons in 
the world except parties and their privies.52 In 
other instances the terms have been held not broad 
enough to cover all persons except those involved 
in the transaction under consideration,and some¬ 
times those who are not parties to the contract, but 

44. Mo.—^Bohn v. City of Maple¬ 
wood, App., 124 S.W.2d 649, 662. 

Idlomatio or coUoiiiilal expression of 
fact 

‘T thousht,” and other similar ex¬ 
pressions, do not always indicate 
conjecture or a suess at the facts, 
but rather are often idiomatic or 
colloquial ways of statins a fact ac¬ 
cording to the best judgment.—Col¬ 
lier V. Commonwealth, 198 S.W.2d 
974, 975, 303 Ky. 670. 

45. U.S.—^Physicians & Hospitals 
Supply Co. V. Bayer-Samesan Co., 
150 P.2d 422, 424. 32 C.C.P.P., 
Patents, 1228. 

46. Webster New Int.D. 

47. Webster New Int.U. 

48. BlackL.D.; Bouvier L.D. 

49. Or.—Balfour v. Burnett, 41 P. 
1, 2, 28 Or. 72. 

50. Or.—Balfour v. Burnett, supra. 

51. U.S.—In re Beckhaus, Ill,, 177 
P. 141, 146, 100 C,G.A. 661. 

52. Or.—^Balfour v. Burnett, 41 F. 
1, 2, 28 Or. 72. 

5®i U.S.—-U. S. V* Torres# p.p.Md«, 

291 F. 138, 142^ ^ tv 


37- Mo.—^Ilges V. St. Louis Transit 
Co., 77 S.W. 93, 95, 102 Mo.App. 
629, 

62 C.J. p 918 note 61. 

38. Mo.—^Bohn v. City of Maple¬ 
wood, App., 124 S.W.2d 649, 662. 

“Thinking distance” as the distance 
traveled while a motorist thinks 
about .stopping his vehicle see the 
definition Distance, 27 C.J.S. p 358 
note 79.1. 

39 . ]sr.T. —^Botce V. Ulster & D. R. 
Co., 105 N.T.S. 83, 120 App.Div. 
643. 

40. Iowa.—Martin v. Central Iowa 

R. Co., 13 N.W. 424, 426, 69 Iowa 
411. 

62 C.J. p 919 note 69. 

41. N.T.—^Voisin v. Co-mmerclal Mut. 
Ins. Co., 70 N.T.S. 147, 163, 164, 60 
App.Div. 139. 

62 C.J. p 919 note 70. 

42. Kan.—^Losey v. Atchison, T. & 

S. P. Ry. Co„ 114 P. 198, 201, 84 
Kanl 224, 33 L.R.A.,N.S., 414. 

43. Tex.—Galveston, H. & S. A Ry. 
Co. V. Parrish, Civ.App., 43 S.W. 
586. 

62 C.J. p 919^ note 76* 
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who represent the rights of the original parties, as 
-executors, are not considered third persons.^^ 

In the singular the terms ^^third party” and 
•^^third person” are defined as meaning one who is 
meither a party nor a privy to an act, deed, or 
recordand, in the plural, as all persons who are 
not parties to the contract, agreement, or instru¬ 
ment of writing by which their interest in the thing 
conveyed is sought to be affected.56 In some juris¬ 
dictions the tenhs are defined generally by stat¬ 
ute.®'^ 

The terms are generally considered to include 
creditors,but are not limited to creditors alone.^^ 

^'Third persons” has been held not synonymous 
with ^^strangers” see 83 C.J.S. p 110 notes 45, 46. 

The Spanish term meaning ^^third person” or 
^'third party” is “tercero” as stated ante p 602 notes 
23, 24. 

The terms ^^third person” and “third party” are 
employed in many connections throughout this work, 
and for specific references see the various title in¬ 
dexes and consult the Descriptive-Word Index. 

Third possessor. One who buys mortgaged prop¬ 


erty without assuming to pay the mortgage. The 
term “third possessor’^ is treated in Mortgages § 
516. 

Other phrases employing the word “third” are 
set out in the note.^^ 

THIS. A simple word of relation,®^ and it has been 
said that its ordinary grammatical meaning will not 
be extended so as to include something else than 
that to which it relates.®^ 

As a demonstrative pronoun, “this” denotes some¬ 
thing that is present or near in place or time, or 
something just mentioned or that is just about to 
be mentioned,and is frequently used as a sub¬ 
stitute for what has preceded. 

As a demonstrative adjective®^ “this” is used to 
point out with particularity a person or thing 
present in place or in thought,®*^ and, when referring 
to the things before expressed, refers to the thing 
last mentioned.^S It has the same demonstrative 
force as the pronoun.®® 

These, The plural of “this.”*^® It relates to the 
persons or things nearest or last mentioned. 


54. Or —Balfour v. Burnett, 41 P. 
1, 2, 28 Or. 72. 

55. La.—Succession of Baker, 65 So. 
714, 716, 129 La. 74, Ann.Cas.l912D 
1181. 

56. La—Morrison v. Trudeau, 1 
Mart., N.S., 384, 387. 

62 C.J. p 922 note 21. 

57. Tlie Civil Code of Iioui s iana, 

•defines grenerally the term “third 
person’' as follows: “With respect 
to a contract or judgment, third per¬ 
sons are all who are not parties to 
it. In case of failure, third persons 
are, particularly, those creditors (jf 
the debtor who contracted with him 
without knowledge of the rights 
which he had transferred to an¬ 
other.”—Civ.Code La. art. 3656. 

The Oklahoma statutes defines 
“third person” as all those who are 
not parties to an obligation or trans¬ 
action.—-Cassidy v. Bonner, C.C.A. 
OkL, 64 F.2d 234, 236. 

58. TJ.S.—^Westinghouse Electric & 
Mfg. Co. V. Brooklyn Rapid Tran¬ 
sit Co., DCN.T., 291 P. 863, 871. 

<xa.—Flemming v. Drake, 137 S.E. 

268, 270, 163 Ga. 872. 

‘Oredit<n! with, or without, judgmout 
“A simple contract creditor who 
lhas not obtained a Judgment is just 
•as much a ’third person* 
as is the simple contract creditor 
who has obtained a Judgment.”—^Ip 
xe Beckhaus, III,, 177 F. 141, 146, 
lob C.C.A. 661. , . ^ 

J69. Ga.—Flemming v. Di^e, 137 S. 
m 268, 270, 163 Oa; «72. 


60. La—^In re Union Cent. Life Ins. 
Co., 23 So 2d 63, 72, 208 La 253. 

62 C J, p 923 note 27. 

Similarly expressed 

A “third possessor** is one in pos¬ 
session of mortgaged premises, but 
not liable for the mortgage debt, and 
hence may either discharge the 
mortgage debt or abandon the prem¬ 
ises.—Federal Land Bank of New 
Orleans v. Cook, 166 So. 249, 250, 179 
La 867. 

61. Phrases 

(1) “Third cousins** see 21 CJ.S. 
p 863 note 14. 

(2) “Third degree** as a means 
employed in obtaining a confession 
rendering the confession inadmissi¬ 
ble see Criminal Law § 826. 

(3) “Third-degree burns” see 12 
C.J.S. p 758 note 24. 

(4) “Third International’* see 47 
C.J.S. p 1275 note 3. 

(5) “Third of exchange” see Bills 
and Notes § 736. 

(6) “Third opposition” as a statu¬ 
tory method in Louisiana of claim¬ 
ing proceeds of execution sale see 
Executions 3 166. See also Execu¬ 
tions § 252. 

(7) Other* phrases of which more 
reoept adjudications have not been 

i found see 62 C J. p 919 note 87—p 
920 note 93. . ” 

62. Okl.—Harrison v. Reefl, 197 P. 
169, 161, 81 Okl. 149. 

Demonstrative word. 

Ill.—People V. National Box Co., 93 
N.E. 778, 779, ^046 TIL 141. 
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IndicatiiLg that which is present 
“This” is a demonstrative word re¬ 
ferring particularly to that which 
is present.—Hatchett v. Cosmopoli¬ 
tan Life, Health <& Acc Ins. Co, Mo. 
App., 247 S.W.2d 348, 350 

Phrases employing the word *‘this’* 
and of which more recent adjudica¬ 
tions have not been found see 62 
C.J. p 925 notes 66-59, 63-84. 

63- Okl.—Harrison v. Reed, 197 P. 
159, 161, 81 Okl. 149. 

64. Okl.—^Harrison v. Reed, supra. 
62 C.J. p 924 note 64. 

65- Okl.—Harrison v. Reed, supra. 

62 C J. p 924 note 55. 

66. Tex.-^Stevens v. Haile, Clv.App., 
162 S.W, 1026, 1028. 

67- Tex.—"Stevens v. Haile, supra. 

68- OkL—^Harrison v. Reed, 197 P. 
159, 161, 81 Okl. 149. 

62 C.J. p 926 note 62. 

69- Okl.—^Harrison v. Reed, supra. 

79. Ill.—^Illinois Cent. R. Co. v, 
Beebe, 09 Ill.App. 363, 386. 
Phrases employing the word 
“these” and of which more recent 
adjudications have not been found 
see 62 C.J. p 926 notes 87—91. 

71. Ill.—^Illinois Central R. Co. v, 
Beebe, 69 IlLApp. 363, 386. 

62 C.J. p 926 note 86. 

“Those,’* the plural of “that,*’ as re¬ 
lating to the persons or things 
most remote or first mentioned see 
ante p 655 note 43. 
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THXXOTBOPIC. Exhibiting thixotropy; tending 
to change reversibly from gel to sol under mechan¬ 
ical action, such as shakingJ^ 

THOROUGtHBBED. As applied to cattle, one whose 
ancestry on both sides is perfect in blood and duly 
recorded in the American Herd BookJ^ 

THOEOUGrlCFARE. According to its derivation, 
^^thoroughfare” means a street or passage through 
which one can fare, that is, travel and, since 
the term denotes a street or highway affording an 
■unobstructed exit at each end into another street or 
public passage,*^^ there is a distinction between a 
‘^thoroughfare” and a “cul de sac” as stated in 25 
C.J.S. p 21 note 36. 

The word “thoroughfare” is variously defined as 
meaning a passage through,*^® as from one street or 
opening to another;^^ a place or way through 
which there is passing or travel a street or way 
through which there is much passing;a fre¬ 
quented way or course a street or way opening at 
both ends into another street or public highway, so 
that one can go through and get out of it without 
returning;SI a public road or street open at both 


ends;S2 a street or highway which is open at both 
ends;S3 an unobstructed way open to the public 
a road or street by which the public have unob¬ 
structed passage.SS 

“Thoroughfare” is frequently defined in terms 
which indicate that it is a public way, or a way 
open to the public,s 6 and it has been said that the 
word can apply only to public ways.S7 However, it 
has also been said that, if a thoroughfare is laid out 
or used as a private way, its use* as such, however 
long, does not make it a public way,^^ since a 
thoroughfare becomes public only when the public 
have a general right of passage.39 

A place may be a thoroughfare yet may not con¬ 
stitute a road, street, or highway.^o a parking, 
which is the space between a curbing and a side¬ 
walk, ordinarily is not regarded as a thoroughfare, 
but the term “thoroughfare” has been held to in¬ 
clude a bridge,^2 and has also been applied to nar¬ 
row, tortuous, tidal streams. 9 3 

Thoroughfares are treated in various connections 
throughout this work, particular reference being 
made to Dedication § 8, Highways § 1, and Munici¬ 
pal Corporations § 1762. 


72. New Standard D. 

Of fluid used in su'bterranean drill- 
Ing 

The thixotropic quality of fluid 
used to aid in subterranean drilling- 
IS the ability of drilling fluid to gel 
or set like thin gelatine when agita¬ 
tion ceases, holding everything in 
suspension but becoming fluid again 
when agitation is resumed.—Wayne 
V. Humble Oil & Reflning Co., C.A 
Tex, 175 P.2d 230, 231. 

73. Mo—Hamilton v. Wabash, etc., 
R. Co, 21 Mo.App. 152, 158. 

As not implying a warranty see 
Sales § 330 a (3). 

74. Ill.—^Department of Public 
Works and Buildings v. Ryan, 191 
N.E. 259, 262, 357 Ill. 150. 

Neb—Manners v. City of Wahoo, 45 
N.W.2d 113, 116, 153 Neb. 437. 
Held -thoroughfare 

Ill.—^Department of Public Works 
and Buildings v. Fisher, 4 N.E 2d 
83, 85, 364 Ill. 194. 

75- Ill.—^Department of Public 
Works and Buildings v. Ryan, 191 
N.E. 259, 262. 357 HI. 150. 

Neb.—Manners v. City of .Wahoo, 45 
N.W.2d 113, 116, 163 Neb. 437. 
Hoad with, only oue outlet is not 
In the ordinary sense of the term a 
thoroughfare.—Cemetery Assoc, v. 
Meninger, 14 Kan. 312, 315. 

76- Neb.—Manners v. City of Wa¬ 
hoo, 45 N.W.2d 113, 116, 153 Neb. 
437. 


N.Y.—Evers v. Flanagan, 61 N.T S. 

2d 496, 499, 500, 186 Misc. 101. 

62 C J. p 926 note 4. 

77. Neb.—Manners v. City of Wa¬ 
hoo, 45 N.W.2d 113, 116, 153 Neb. 
437. 

N.T —Evers v Flanagan, 61 N.T S. 

2d 496, 499, 600, 18'6 Misc. 101. 
Similarly expressed 

A passage from one street or open¬ 
ing to another.—^Wiggins v. Tall- 
madge, 11 Barb., N.T., 467, 462. 

78. Utah.—^Morris v. Blunt, 161 P. 
1127, 1131, 49 Utah 243, 

79. Neb.—^Manners v. City of Wa¬ 
hoo, 46 N.W.2d 113, 116, 153 Neb. 
437. 

NT.—^Evers v. Flanagan, 61 N.T.S.2d 
496, 499, 500, 186 Misc. 101. 

80. Me—Burnham v. Holmes, 16 A. 
2d 476, 477, 137 Me. 183. 

81. Neb —Manners v. City of Wa¬ 
hoo, 45 N.W2d 113, 116, 163 Neb 
437. 

82. Neb.—Manners v. City of Wa¬ 
hoo, supra 

N.T.—^Evers v. Flanagan, 61 N.T.S. 
2d 496, 499, 600, 186 Misc. 101. 

83. N.T —^Evers v. Flanagan, supra 
Similarly deflued 

A street or way open at both ends 
and free from any obstruction.— 
Mankato v. Warren, 20 Minn. 144, 
150. 

84. Neb.—^Manners v. City of Weu- 
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hoo, 45 N.W.2d 113, 116, 1'63 Neb. 
437. 

N.T.—^Evers v. Flanagan, 61 N.T.S 
2d 496, 499, 500, 186 Misc. 101. 

85. Me—^Burnham v. Holmes, 16 A. 
2d 476, 477, 137 Me. 183. 

86. Me.—^Burnham v. Holmes, su¬ 
pra 

Neb—Manners v. City of Wahoo, 45 
NW.2d 113, 116, 153 Neb. 437. 
N.T.—Evers v, Flanagan, 61 N.T S 2d 
496, 499, 500, 186 Misc. 101. 

87. N.T.—In re Wallace, Barnes, 
and Matthews Aves. in City of 
New Tork, 118 N.E 606, 508, 222 
N.T. 139. 

“Sigu with the words ‘No thor¬ 
oughfare’ is used to warn trespass¬ 
ers on private property."—In re 
Wallace, Barnes and Matthews 
Aves. in City of New Tork, supra 

88. Utah—Morris v. Blunt, 161 P. 
1127, 1131, 49 Utah 243. 

89. Utah-—Morris v. Blunt, supra. 

90. N.T.—Evers v Flanagan, 61 N. 
YS2d 496, 499, 600, 186 Misc. 101. 

91- Kan.—^Mead v. City of CofCey- 
ville, 107 P.2d 711, 713, 152 Kan. 
799. 

92. Mo.—City of St. Louis v. Lee, 
App., 132 S.W.2d 1066, 1066. 

93. N.J.—^Freeman v. Sea View Ho¬ 
tel Co., 40 A. 218, 220, 67 N.J.Eq. 
68 . 

62 C.X p 927 note 9. 
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THREAD 


THOROTJG-HLY. In a thorongli manner; unquali¬ 
fiedly; fully; completely.94 

THOSE. As the plural of see ante p 655 

notes 42, 43. 

THOTJGtH. Granting, admitting, or supposing, that; 
notwithstanding that; even if; although; albeit.^5 

THOUGHT. The noun “thought” means the aet, 
process, or power of thinking; also, that which is 
produced by thinking.^^ It has been said that the 
term may mean no more than a mere conceit or 
faney.97 

“Thought” has been compared with, or distin¬ 
guished from, “belief” see 10 C.J.S. p 238 note 52. 

The word “thought” is also the past tense and 
past participle of the verb “think” as stated ante 
p 780 note 44. 

THOUGHTLESS. Manifesting lack of thought or 
care; heedless; rash.^s It has been held to be 
synonymous with “careless” see 12 C.J.S. p 1147 
note 80.1, and it has been distinguished from “will- 
ful.”99 

The adverb “thoughtlessly” has been held to mean 
without due attention or care.^ 

“Thoughtlessness” is the noun form.2 It has been 
held to be synonymous with “negligence” see Negli¬ 
gence § 1 a (7) (a). 

THOUSAND. Ten times one hundred; hence, in¬ 
definitely, great in number.^ The term may be em¬ 


ployed to indicate a number actually greater than 
one thousand,^ or an amount to be determined by 
measurement rather than by computation.^ 

THREAD. The word “thread” is in daily use,® and 
is defined as meaning a small line or twist of any 
fibrous or filamentous substance, as flax, silk, cot¬ 
ton, or wool, particularly such as is used for weav¬ 
ing or for sewing;'^ a twisted filament of a fibrous 
substance, as cotton, flax, silk, or wool, spun out to 
considerable length;^ a slender cord composed of 
two or more yarns or filaments;® a small string.^® 
In this sense a “thread” is a compound cord consist¬ 
ing of two or more yams firmly united together by 
twisting.^l 

The word “thread” has a secondary meaning,!^ 
signifying a fine filament or thread-like body of 
any kind,l® and in this sense is defined as meaning 
a filament a filament of any substance.^® 

The term “thread” is also employed to denote 
a very slender line applied on a surface,^® and also 
a thin strip of gilded paper often used in Oriental 
brocaded stuAs.!*^ 

As a mining term “thread” is defined in Mines 
and Minerals § 3. 

“Thread” has been compared with “filament” see 
36 C.J.S. p 750 note 28, and “yam.”i8 

The word “thread” is treated in connection with 
tariff provisions in Customs Duties § 45. 

Phrases employing the word “thread” are set out 
in the note.l® 


-94. Century D. 

Phrases employing the word "thor- 
<>ughly’' and of which more recent 
adjudications have not been found 
see 62 C.J. P 927 notes 13-16. 

95. Webster New Int.D. 

Phrases employing the word 

‘^'though.” and of which more recent 
.adjudications have not been found 
see 62 C.J. p 927 notes 23, 24. 

96. New Standard D. 

•97. Ala.—Sloss-Sheffield Steel, etc., 
Co. V. O’Neal, 52 So. 963, 956, 169 
Ala. 8'3. 

98. New Standard D. 

99. Okl.—Phillips v. State, 181 P. 
713, 714, 75 Okl. 46. 

68 C.J. p 278 note 70. 

1. Idaho—Wheeler v. Oregon B. & 
Nav. Co., 102 P, 347, 365, 16 Idaho 
376. 

2. New Standard D. 

3. Webster New Int.D. 

-4. Or.—McCulsky v. Klosterman, 25 
P. 366, 370, 20 Or. 108, 10 Ii.R.A. 
786. 

*62 C.J. p 927 notes 34, 36. 


5. ‘‘Thousand” bricks is to be ascer¬ 
tained, not by actual count, but by 
the measurement of the walls in 
which the bricks are laid 

N.Y.—Brunold v. Glasser, 53 N.Y.S. 

1021, 1023, 26 Misc 285 
Ohio.—Lowe V. Lehman, 16 Ohio St. 
179, 182. 

“Thousand” shingles is deter¬ 
mined by measurement rather than 
by actual count.—^Bragg v. Bletz, 7 
D.C 106, 110. 

6 . tJ.S.—^Luckemeyer v. Magone, C. 
C.N.Y., 38 F. 30, 33. 

62 C.J. P 927 note 37. 

7. U.S.—^Luckemeyer v. Magone, 
supra. 

Most comprehensive definition 

U.S.—Luckemeyer v. Magone, supra. 

8. TJ.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., C.C.N.Y, 
143 P. 128, 130. 

62 C J. p 928 note 46. 

9. XJ.S.—^Application of Ripper, 171 
F.2d 297, 299, 36 C.C.P.A., Patents, 
743. 

10. U.S^—^Luckemeyer v. Magone, C. 
C.N.Y., 38 F. 30, 33. 
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11. US.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., C.C.N.Y., 143 
F. 128, 130. 

12. US.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co, supra 

13. U.S.—Haskell Golf Bail Co. v. 
Perfect Golf Ball Co., supra. 

14. U.S.—Luckemeyer v. Magone, C. 
C.N.Y, 38 F. 30, 33. 

15. U.S.—Application of Ripper, 171 
F.2d 297, 209, 36 C.C.P.A. 743. 

16. U.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., C.CN.Y., 143 
F. 128, 130. 

17. U.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., supra. 

18. US.—U. S. V. Veit, Son & Co., 
8 Cust.App. 290, 293, 294. 

19. Phrases 

(1) “Thread of stream” see 83 C.J. 
S. p 114 notes 29-35. 

(2) “Thread or center of a chan¬ 
nel” is the line which would give 
the owners on each side access to 
water, whatever Its stage might be, 
and particularly at its lowest flow — 
Stubblefield v. Osborn, 31 N.W.2d 
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THUEATEN*. The verb "threaten’^ has many dif¬ 
ferent meanings,20 and is variously defined as mean¬ 
ing to alarm or attempt to alarm, as with the prom¬ 
ise of something evil or disagreeable ;21 to charge 
or enjoin with menace or with implied rebuke ;22 
to coerce;23 to inspire with apprehensionto 
menace;25 to utter threats againstto wam;27 
and it has also been said to mean the use of some 
impelling force against the will or desire of the 

one threatened.28 


Threatening, The word ^^thi'eatening’’ supposes 
some danger in prospect, but more remote^^ or con- 
tingent.20 As a noun ^^threatening^^ is defined as 
meaning the act of menacing ;21 and as an adjective 
indicating or containing a threat or menace; in¬ 
dicating some impending evil; portending some- 

thing .22 

^^Threatening’^ has been compared with, or distin¬ 
guished from, “imminent” see 42 C.J.S. p 394 note 
26, and “impending” see 42 C.J.S. p 401 note 57. 


547, 551, 149 Neb. 566—State v. Eck- 
lund, 23 N.W.2d 782, 788, 147 Neb. 
508-—Hardt v. Orr, 6 N.W 2d 589, 
593, 142 Neb. 460—Hig-g-ins v. Adel- 
son, 270 N.W. 502, 506, 131 Neb. 820. 

(3) “Thready pulse” see 73 C.J.S 
p 1253 note 57 50. 

(4) Other phrases employing- the 
word “thread” and of which more 
recent adjudications have not been 
found see 62 C,J. p 928 notes 56-64 
320- Ky.—^Yarberry v. Common¬ 
wealth, 272 S.W. 24, 26, 209 Ky. 15. 

21. Ky.—Yarberry v. Common¬ 
wealth, supra. 

Phrases employing the word 


“threaten” and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 929 notes 81-84. 
22. N.Y.—^People v. Sinclair, 149 N. 

YS. 54, 60, 86 Misc. 426. 

23- Minn—State v. Daniels, 136 N. 

W. 584, 586, 118 Minn. 155. 

62 C.J. p 928 note 73. 

24. Ky.—Yarberry v. Commonwealth, 
272 S.W. 24, 26, 209 Ky. 15. 

25. Ky.—^Yarberry v. Commonwealth, 
supra. 

26. Ky.—^Yarberry v. Commonwealth, 
supra. 

27. Ky.—^Yarberry v- Commonwealth, 
supra. 


28. Minn.—State v. Daniels, 136 N. 
W. 584, 586, 118 Minn. 155. 

29. N.Y.—Eckhardt v. Buffalo, 46 
N.Y.S. 204, 211, 19 App Div. 1. 

62 C.J. p 929 note 85. 

Phrases employing the word 
“threatening” and of which more re¬ 
cent adjudications have not been 
found see 62 C.J. p 929 notes 92-94. 

30. Mont.—State v. Gateway Mor¬ 
tuaries, 287 P. 156, 160, 87 Mont. 
225. 

31. N.Y.—^Peo-ple v. Sinclair, 149 N. 
Y.S. 54, 59, 60, 86 Misc. 426. 

32. N.Y.—^People v. Sinclair, supra. 
62 C.J. p 929 note 88. 
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THREATS AND UNLAWFUL COMMUNICATIONS 

This Title includes threats of personal violence in general; threats to prevent performance or re¬ 
fusal to perform any act; obtaining or attempting to obtain from another, without color of right, mon¬ 
ey or other property, or the execution, alteration, or destruction of a valuable security or other instru¬ 
ment in writing, by menaces, either in words oral or written, or in acts, of injury to person, property, or 
rights, or of accusation of crime or other injury to reputation; nature and elements of the crimes of ex¬ 
tortion not under color of office or right, sending threatening letters, levying blackmail, etc.; nature and 
extent of criminal responsibility therefor, and grounds of defense; prosecution and punishment of such 
acts as public offenses; and civil liability therefor. 


Matters not in this Title, treated, elsewhere in this work, see Descriptive-Word Index 


Analysis 


1. IN aENERAL, § 1 

IL CRIMINAL RESPONSIBILITY, §§ 2-26 

A. Nature and Elements of Offenses, §§ 2-16 

B. Persons Liable and Defenses, §§ 17-18 

C. Prosecution and Punishment, §§ 19-26 

IIL CIVIL LIABILITY, §§ 27-28 


Suh-Analysis 


1. IN GENERAIr—p 786 

§ 1. Definition and distinctions—^p 786 

n. CRIMINAL RESPONSIBILITY—p 787 

A. Nature and Elements of Offenses— p 787 
§ 2. In general—p 787 

3. Threats with intent to extort money or pecuniary advantage—p 787 

4. Threats with intent to compel threatened person to act against his will—^p 794 

5. Threats with intent to intimidate—p 795 

6. Threats to secure property with intent to steal—p 796 

7. Threats without specific intent—p 796 

8. -Threats to maim or wound—p 796 

9. -Threats to do injury to credit Or reputation—p 796 

10. Extortion—p 797 

11. Accusation with intent to extort or compel action—p 797 

12. Letters with intent to annoy-^p 798 

13. Letters tending to provoke breach of peace—p 798 

14. Anonymous letters refleeting on chastity of female—p 798 

15. ‘'W'hitecapping,” "‘Ku Kluxing,” or ^'Night Riding^^--p 798 

16. Attempts—799 

See also descriptive word index in the back of this Volume 

86 0.J.S.—60 
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§ 1 THREATS & UNLAWFUL COMMUNICATIONS 

n. CEIMIN-AL RESPONSIBILITY—Continued 

B, Persons Liable and Defenses —800 

§ 17. Persons liable—800 
18. Defenses—p 800 
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I IN GENERAL 


§ 1. Definition and Distinctions 

The term '^threat'' has been said to be very broad 
and indefinite, including almost any kind of an expression 
•of intention to do an act against another, and ordinarily 
signifies an intention to do some sort of harm, and has 
been regarded as synonymous with '^intimidation" and 
^'menace." 

The term '‘threat” has been said to be very 
broad and indefinite,^ including almost any kind of 
an expression of intention of one person to do an 
act against another.^ Ordinarily it signifies inten¬ 
tion to do some sort of harm, 3 and is a declaration 
of an intention or determination to injure another 
by the commission of some unlawful act.^ The 


term ‘‘threat” has been regarded as synonymous 
with “intimidation”® and “menace,”® and it some¬ 
times is used as synonymous with “threat by word 
of mouth.”'^ 

A “threat” is a menace or declaration of one’s 
purpose or intention to work injury to the person, 
property, or rights of another, with a view to 
restraining a person’s freedom of action.® Neither 
advice® nor mere vulgar and abusive epithets^® 
are threats. A statement that a person will defend 
himself if attacked by another is not a threat.!^ 

Word ''persuasion'" is not a substantial substitute 
for the word “threat.”!^ 


1. W.Va.—state v. Moyer, 104 S,B. 
407, 87 WVa. 137. 

2. WVa.—State v. Moyer, supra. 

62 C.J. p 93'2 note 2. 

3. S.C.—^Brooker v. 'Silverthorne, 99 
S.B. 350, 111 S.C. 553, 5 A.L. R. 1283. 

62 C.J. p 932 note 3. 

4. Tenn.—Payne v. Western & At¬ 
lantic R. Co., 81 Tenn. 507, 49 Am. 
R. 666. 

A threat to do what one has a legral 

xigrht to do is ordinarily not the kind 
of threat of which the courts can 
take notice or regard as unlawful.— 
McKay v. Retail Auto. Salesmen's 
JLiOcal Union No. 1067, 106 P.2d 373, 
16 Cal 2d 311, certiorari denied 61 S. 
Ct. 939, 313 U.S. 666, 85 Lr.Ed. 1625. 


5, Ark,—South wick v. State, 189 S. 
W. 843, 126 Ark. 188. 

6. Colo.—^Lynch v. People, 79 P. 

1015, 33 Colo. 128. 

Ga.—^Worley v. State, 71 S.E. 153, 136 
Ga. '231. 

7- Colo.—Lynch v. People, 79 P. 

1016, 33 Colo. 128. 

8. Neb—McKenzie v. State, 204 N, 
W. 60, 113 Neb. 576. 

Similar definitions 

(1) A threat has been defined as 
a menace of destruction or injuiry 
to person, character, or property.— 
State V. Brunswick, Ohio App., 91 
N.E.2d 563—State v. Brunswick, 44 
N.E.2d 116, 69 Ohio App. 407. 

(2) At law it is any menace of 
bodily hurt through fear of which 
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a man's business is interrupted; any 
menace of destruction or injury to 
life, reputation, or property, with a 
view to restrain a person's freedom 
of action.—Salem Mfg. Co. v. Pirst 
American Fire Ins. Co. of New York, 
C.C.A.Or., Ill F.2d 797, 804. 

(3) Other definitions see 62 C.J. p 
932 note 5 [a]. 

9. N.Y.—People v. Randazzio, 87 N. 
E. 112, 194 N.Y. 147. 

10. S.C.—^Brooker v. Silverthorne, 99 
S.E. 660, 111 S.C. 553, 6 A.L.R. 1283. 

62 C.J. p 932 note 7. 

11. Wash.—State v. Cushing, 50 P, 
512, 17 Wash. 544. 

12. Ala.—Daniels v. Lowery, 8 So. 
352, 92 Ala. 619. 

62 C.J. p 932 note 9, 
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IL CRIMINAL RESPONSIBILITY 

A. NATURE AND ELEMENTS OF OFFENSES 


§ 2. In General 

At common law a mere threat was not a criminal 
offense, at least, when made in words not written, and 
without intent thereby to influence the acts of the per¬ 
son threatened. Under a statute so providing it is an 
offense to simulate court process. 

At common law a mere threat was not a criminal 
offense,at least, when made in words not 
written,!'^ and without intent thereby to influence 
the acts of the person threatened,!® although it 
might be sufficient to invoke security to keep the 
peace.!® However, as discussed infra § 3, it has 
been held to be an indictable offense at common 
law to make threats of a character calculated to 
overcome a firm and prudent man, where the pur¬ 
pose is to extort money, and the making of threats 
may constitute an element of other specific offenses 
such as robbery, as discussed in Robbery § 16. In 
any event, the legislature may prohibit threats to 
use force or violence without violating any consti¬ 
tutional guarantees.!^ 

Simulating court process. Under a statute so 
providing it is an offense to send, deliver, mail, 
or cause to be sent, delivered, or mailed any paper 
or document simulating or intended to simulate a 
summons, complaint, writ or court process of any 
kind.!® 


§ 3. Threats with Intent to Extort Money or 
Pecuniary Advantage 

a. In general 

b. Nature, form, and subject matter 

c. Putting in fear 

d. Intent 

e. Property sought or obtained 
a. In G-eneral 

At common law it is an indictable offense to make 
threats of a character calculated to overcome a firm and 
prudent man, where the purpose is to extort money. 
Effect will be given to statutory provisions punishing the 
extortion of money or other property by threats, which 
offense is sometimes designated extortion or blackmail. 
‘‘Racketeering'^ of various sorts has been considered a 
form of blackmail. 

At common law it has been held that it is an 
indictable offense to make threats of a character 
calculated to overcome a firm and prudent man, 
where the purpose is to extort money ,!3 and this 
is true regardless of whether or not such purpose is 
accomplished.^® Effect will be given to statutes 
punishing the extortion of money or other property 
by threats wliich, as dependent on the particular 
statutory provisions, may be general in their nature 
or may be required to be of certain specified kinds.3! 
This statutory offense is separate and distinct from 
the statutory offense of threats to compel a person 
to do an act against his will,or threats of harm 
without specific intent.^® The end is the same as 
larceny, embezzlement, robbery, burglary or false 


13. Tex.—Sively v. State, 44 Tex, 
274. 

62 C.J. p 932 note 12. 

Zndlotment for threat of bodily harm 

Where person indicted for making: 
threats to commit serious bodily 
harm on an individual entered into 
a recognizance for his appearance 
reciting that defendant “stands 
charged with the crime of making 
threats" and defendant defaulted and 
judgment was entered on the recog¬ 
nizance on an application to set the 
judgment aside the court stated 
“there is no offense against any law 
of this State recited in the recogni¬ 
zance."—Sively v. State, supra. 

14. Vt.—State V. Benedict, 11 Vt 
236, 34 Am-D. 688. 

62 C.J. p 932 note 12 [a]. 

16. U.S.—TJ. S. V. Metzdorf, D.C. 
Mont., 252 P. 933. 

16. TJ.S.—U. S. V. Metzdorf, supra. 
Vt.--^SUte V. Benedict, 11 Vt. 236, 
34 Am.I). 688, 


Punishment of threats as a breach 
of the peace see Breach of the 
Peace § 6. 

17. Ark.—Gurein v. State, 193 SW. 
2d 997, 209 Ark. 1082—Smith v. 
State, 179 S.W.2d 185, 207 Ark 104. 

Threats or violence affecting com¬ 
merce as offenses see Commerce §§ 
125-132. 

Threat to kill as statutory offense: 
Generally see Homicide § 71 a. 
Against president of United States 
see Homicide § 71 b. 

18. CollectloiL notice similar to sum¬ 
mons in size, arrangement of detail, 
employment of large type, and gen¬ 
eral appearance, containing printed 
matter in nature of a mandatory pre¬ 
cept directing the payment of money, 
held within statute referred to in 
text.—People v. Globe Jewelers, 291 
N.Y.S. 362, 249 App.Djv. 122. 

19. N.J.—State V. Morrissey Co., 78 
A.2d 329, 11 H.J.Super. 298. 

62 C.J. p 932 note IS [a]. 
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Particular threats as common-law of¬ 
fenses: 

Accusation of crime see infra sub¬ 
section b (2) of this section. 
Injury to person or property see 
infra subsection b <3) of this 
section. 

20 . N J.—State v. Morrissey Co., su¬ 
pra. 

21 . Iowa.—^State v. Essex, 250 N.W. 
895, 217 Iowa 157. 

Mich.—People v, Percin, 47 H.W.2d 
29, 330 Mien. 94. 

Mo.—State v. Williams, 71 S.W.2d 
732, 335 Mo. 234. 

22. Iowa,—State v. Wilbourn, 257 
N.W. 671, 219 Iowa 120—State v, 
Essex, 250 N.W. 895, 217 Iowa 157. 

Threats with intent to compel a per¬ 
son to act against his will see in¬ 
fra 5 4. 

23. Okl.—*Pauble v. State, 11 P.2d 
202, 53 Okl.Or. 163. 

Threats without specific intent see 
infra §§ 7-9. 
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pretenses, but the means employed are diiferent,^^ 

This statutory offense is sometimes designated 
as extortion-5 or blackmail,26 and sometimes rob¬ 
bery in the third degree.^^ Under such a stat¬ 
ute the meaning of “extort’' is “to take from unlaw¬ 
fully, to exact something wrongfully from a party 
by threats or putting m fear.”28 

Acceptance of bribe for omission to discharge an 
official duty is not an offense under a statute punish¬ 
ing threats with intent to extort money.29 

^'Racketeering'^ and "racketeer'* “Racketeering” 
of various sorts has been considered a form of 
“bIackmail/’36 and a “racketeer” has been defined 
as one who singly or in combination with others 
extorts money or advantages by threats of violence 
or of unlawful interference with business.31 

b. Nature, Form, and Subject Matter 

(1) In general 

(2) Accusation of crime 

(3) Injury to person or property 

(4) Infliction of wrong amounting to 

crime 

(5) Exposure or imputation of deform¬ 

ity, disgrace, or secret 

(6) Publication of libel or offer to pre¬ 

vent publication 

U) In General 

Whf€re an accusation Is based on statute, the threat 
tnust be of the nature, if any, specified by the statute 
relied on, but a threat otherwise within the statute need 
«ot, imjess the statute so requires, be in any particular 


form or in any particular words, and need not be made 
directly to the intended victim. 

Where an accusation is based on statute, the 
threat must be of the nature, if any, specified by 
the particular statute relied on .22 A threat other¬ 
wise coming within the purview of the statute need 
not, unless the statute expressly so requires, be in 
any particular formas or m any particular words, 
and it may be made by innuendo or suggestion.^5 
All that is necessary is that it be definite and un¬ 
derstandable to a mind of ordinary intelligence.^® 
Under one type of statute, the threat need not be 
made directly to the intended victim, but may be 
made to his agents or employees.^7 

(2) Accusation of Crime 

(a) In general 

(b) Language and form 

(c) Charge threatened 

(d) Truth or falsity of charge 

(a) In General 

While there was some doubt whether an accusation 
of crime with Intent to extort was an indictable offense 
at common law, it has been made an offense by statute 
in a number of states, and while under statutes punish¬ 
ing threats to accuse of crime it has been held that a 
public accusation of crime is not punishable, the threat 
may be of any public accusation and need not necessa¬ 
rily be a threat to file an information or other formal 
complaint. 

At common law it has been held that it is a 
criminal offense to “frighten” money or other prop¬ 
erty out of one by the threat of a criminal prosecu- 
tion.38 However, it has also been held that a threat 


*24. Ind.—Green v. State, 60 N.B. 

941, 157 Ind. 101. 

« C.J. p 1114 note 3 [b] (2). 

25. I>el.—State v. Adams, 106 A. 287, 
30 Bel. 335. 

N'.Y.—People v. Pichtner, 118 NT.T S. 
2d 392, 281 App.Div. 169, affirmed 
114 NE2d 212, 305 NT.Y. 864. 

8 C J. p 1114 note 3 [aj. 

Extortion: 

By intimidation or wrongful use of 
force see infra § 10. 

Under color of office or right see 
Extortion § 1 et seq. 

26. U.S.—[Mitchell v. Sharon, C.C. 
Cal., 51 P. 424, affirmed 59 F. 980, 
8 O.C.A 429. 

Ind.—^Utterbaek v. State, 66 N.E. 
420, 163 Ind. 645. 

Kan.—^Hess v. Sparks, 24 P. 979, 44 
Kan. 465, 21 Am S.R. 800. 
a CJ pTll4 notes 2 [a} (3), 3 [b]. 
Blaoknxail defined and compared with 
extortion generally see Elxtortion 
§ 1 . 

27. Mo.—-State V, Williams, 71 S.W. 

2d 732, 335 Mo. 234. * 


28. Del.—State v. Adams, 106 A 287, 
30 Del. 335. 

Word used In broadest meanixig 
Del.—State v. Kramer, 116 A. 8, 1 
W.W.Harr, 454. 

29. Iowa.—State v. Pierce, 40 N.W. 
715, 76 Iowa 189. 

30. Ill.—^People v. Mahumed, 44 N. 
E.2d 911, 381 Ill. 81. 

Punishment of racketeering affect¬ 
ing commerce see Commerce §§ 
125-132. 

31. W.C.—State V. Bowen, 65 S.E.2d 
467, 230 N-.C. 710—State v. Correll, 
50 S.E.2d 717, 229 If.C. 640. 

32. Tex.—^Harris v. State, 144 S.W. 
2d 546, 140 Tex.Cr. 256. 

62 C.J. p 933 note 21. 

33. Iowa.— Corpus Juris quoted in 
State V. Wilbourn, 257 N.W. 671, 
574, 219 Iowa 120. 

62 C.J. p 933 note 22. 

May be verbal or written 
Mass.—Commonwealth v. Pelletier, 
162 NT.E. 308, 264 Mass. 221. 

Tex.—Goulding v. State, 70 S.W.2d 
200, 126 Tex.Cr. 73. 
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34. Ariz.—Bush v. State, 168 P. 508, 
19 Ariz. 195. 

Iowa.— Corpus Juris quoted in State 
V. Wilbourn, 257 K.W. 671, 574, 
219 Iowa 120. 

35. Cal.—People v. Jones, 77 P.2d 
897, 25 Cal.App.2d 517 

Iowa.— Corpus Juris quoted in State 
V. Wilbourn, 257 N.W. 671, 674, 
219 Iowa 120. 

62 C.J. p 933 note 24. 

36. Ariz.—Bush V. State, 168 P. 508, 
19 Ariz. 195, 

62 C.J. p 933 note 25. 

37. Md-—^Lenoir v. State, 80 A.2d 
3, 197 Md. 495. 

38. N.J,—State v. Morrissey, 78 A. 
2d 329, 11 N.J.Super. 298, 

Statute in general terms enacting 

the common law crimes, that is, all 
offenses of an Indictable nature at 
common la^, and not expressly pro¬ 
vided for by stathte, adids the crime 
referred to in the text to those 
other crimes of unlawful threat de¬ 
fined by statute— State v. Morrissey, 
supra. ^ 
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to accuse one of crime with intent to extort money 
is not an indictable offense,39 and that the common 
law is too doubtful and uncertain to sustain an ac¬ 
cusation or indictment for such offense.'^® In any 
event, so much doubt was entertained as to the 
common law on this subject that statutory provisions 
have been adopted in a number of jurisdictions 
which make it a distinct offense to use threats of 
accusation of crime to extort money or property 
and they will be given proper effect.^i 

Under statutes punishing threats to accuse of 
crime it has been held that a public accusation of 
crime is not punishable.42 ^phe threat, however, may 
he of any public accusation and need not neces¬ 
sarily be a threat to file an information or other 
formal complaint and instigate a criminal prosecu- 
tion.43 A threat of accusation includes a threat to 
use any of the preliminary means necessary to cause 
a person to be proceeded against criminally,and 
it may include a threat to give testimony to sup¬ 
port a charge instituted by a third personas The 
accusation need not be communicated to a third 
person.46 Under a statute in effect so providing it 
is immaterial whether the accusation is to be made 
by the person communicating the threat or by some 
•other person,'*'^ 

Demand for settlement of civil suit. It has been 
held that a demand for a settlement of a civil suit 
between the parties is not extortion by threat, al¬ 
though the basis for such suit might also be grounds 


for a criminal charge.^3 

Subsequent violence. Where the statute punishes 
as extortion the obtaining of property by a threat 
to accuse of crime, where the primary cause of the 
surrender of the property is a threat to accuse of 
crime, subsequent violence does not change the char¬ 
acter of the offense.^3 

Threat to accuse third person. A threat to ac¬ 
cuse a third person may be sufficient where the 
requisite intent is present.^O 

(b) Language and Form 

A threat need not be in any particular form and may 
be expressed In very general or vague terms, without 
indicating the precise nature of the accusation or the 
degree of crime intended. 

A threat need not be in any particular formal 
and may be expressed in very general or vague 
terms^2 without indicating the precise nature of 
the accusation or the degree of crime intended,® 3 
or containing all of the statutory elements of the of¬ 
fense to be charged.®^ 

Any language which conveys with sufficient clear¬ 
ness to be understood the proposition that a charge 
will be made is sufficient.®® For example, a threat 
that accused will proceed criminally against the par¬ 
ty threatened is equivalent to a threat to accuse of 
crime;®® a false statement that a warrant is issued 
against a person for a crime which will be served 
unless money is paid to stay the process has been 


39. Accusing* person of being keeper 
•of bawdyliouse with intent to in¬ 
timidate, annoy, levy blackmail, and 
•oxtort money is not indictable of¬ 
fense at common law.—Common¬ 
wealth V. Walsh, 11 Pa.Dlst. 748. 

40. Wash.—State v. Nethercutt, 92 
P. 938, 48 Wash 105. 

13 C.J. p 932 note 13, 

•41- Cal.—People v. Goldstein, 194 P, 
2d 102, 84 CalApp.2d 581. 

•<3-a.—Baker v. State, 170 S.B. 209, 
47 Ga.App. 205. 

Md.—Lenoir v. State, 80 A. 2d 3, 197 
Md. 495. 

Jdich*—People v, Percin, 47 NT.W.Sd 
29, 330 Mich. 94—People v. Parker, 
11 N.W.2d 924, 307 372. 

JMCo.—State V. Williams, 71 S.'W'.2d 
732, 335 Mo. 234. 

Wash.—State v. Bums, 297 F. 212, 
213, 161 Wash. If^State v. Neth¬ 
ercutt, 92 P. 9SfS, .48 Wash. 105. 

42. L.a. —State v. Peters, 37 La.Ann. 

730. , 

43. Mich.—^People v. Watson, 11 N. 
W.2d 926, ;307 Mich. 3T8l 

€2 C.X p 933 note 27. 

-44. Mass.—Commonwealth v. Car¬ 
penter, 108 Mass. 16—Common¬ 
wealth T. Murphy, 12 Alleh 449* 


45. Mich.—People v. Braman, 30 
Mich, 460. 

46. Ga,—Baker v. State, 170 S.E. 
209, 47 Ga.App. 205. 

47- N.Y.—People v, Thompson, 97 
N.T. 313, 

8 C J, p 1115 note 6 [b] (3). 

48. Ind.—McMillen v. State, 60 Ind. 
216. 

Use of threats to collect just debt 
as bearing on intent to extort see 
infra subsection d of this section. 

49. Wash.—State v. Barr, 120 P. 
609, 67 Wash. 87, 

50. N.Y.—People v. Thompson, 97 N. 
Y. 313. 

8 C.X p 1115 note 6 [bl (3). 

51. Cal.—People v. Powell, 36 P.2d 
201, 1 Cal.App.2d 22l 

Qa.’—^Baker r. State, 176 S.B. 209, 

, 47 Ga.App. 205. 

, HI.—Moore v. People, 69 Ill.App. 398. 
Iowa.—Corpus Juris QLUoted in State 
y. Wilbourn, 257 N.W. 571, 574, 219 
Iowa 120. 

Mich—People v. Watson, 11 N.W.2d 
926, 307 Mich. 378. 

W.Va.—State v. Keiffer, 163 S.E. 841, 
112 W-Va. 74. ; 


52. Iowa.— Corpus Juris guoted in 
State V. Wilbourn, 257 N.W. 671, 
574, 219 Iowa 120. 

Mass.—Commonwealth v. Murphy, 
12 Allen 449. 

WVa.—IState v. KeifCpr, 163 IS.B. 841, 
112 W.Va. 74. 

Threat to “knock over” plant to 
which liquor trucks had been trailed 
held to constitute threat to accuse of 
crime.—People v. Powell, 36 P.2d 
201, 1 Cal.App,2d 222. 

53. Iowa.— Corpus Juris quoted in 
State V. Wilbourn, 257 N.W. 571, 
674, 219 Iowa 120. 

Mass —Commonwealth v. Murphy, 12 
Allen 449. 

Mich.—People v. Percin, 47 N.W.2d 
29, 330 Mich. 94. 

54. Ariz.—Bush v. State, 168 P. 608, 
19 Ariz. 195. 

Iowa.— Corpus Juris quoted in State 
V. Wilbourn, 257 N.W. 671, 674, 
219 Iowa 120. 

55. Mich.—People v. Percin, 47 N.W. 
- 2d 29, 330 Mich. 94—People v. Wat¬ 
son, 11 N.W.2d 926, 307 Mich. 378. 

62 C.J. p 933 note 36. 

66. N.Y.—People v. Eichler, 26 N.Y. 
1 S. 998, 76 Hun 26. 
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held a threat to accuse the person and a threat 
to complain to a police officer that a man has com¬ 
mitted a crime is a threat to accuse him of it.^s A 
demand for money for protection implies a threat to 
inform of intended violations of the law and an 
offer not to inform.59 Although the language im¬ 
ports that a criminal charge has been made and an 
offer to compound the offense for money, it may be 
found to be a threat to accuse of crime, 

(c) Charge Threatened 

WKere the statute specifies the nature of the crime, 
the threat must be to accuse of such crime. 

Where the statute specifies the nature of the 
crime of which the threat to accuse is to be made, 
the threat must be to accuse of such a crime,®i and 
under a statute so providing the crime charged must 
be a felony.®^ However, under a statute making 
it an offense to send a letter threatening to accuse 
one of any crime, the accusation threatened may be 
of either a misdemeanor or a felony.®^ The ac¬ 
cusation which it is threatened to make must, it has 
been held, be of an offense recognized as such under 
the laws of the state but, on the other hand, 
in a prosecution under a state law it has been held 
not material that the crime of which the threat 
to accuse is made is triable solely in the federal 
courts.^5 A statute punishing the offense of re¬ 
ceiving money under a threat of informing, or as 
consideration for not informing, of a violation of 
the law has been held not limited to past violations 
and to include a threat to inform of intended viola¬ 
tions.®^ 
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(d) Truth or Falsity of Charge 

Unless the statute clearly makes the falsity of the 
charge an element of the offense, the truth or falsity 
Of the threatened charge is not material. 

Unless the statute clearly makes the falsity of the 
charge an element of the offense,®'^ where the 
threat to accuse of crime is made with the requisite 
intent, the truth or falsity of the threatened charge 
is not material.®8 So, where the intent to extort is 
present, it is no defense that accused has cause to 
believe that a crime has been committed or does be¬ 
lieve it.®^ However, where the statute punishes a 
threat to do an illegal act, it has been held that a 
threat to accuse, to be within the statute, must be 
of an offense of which the threatened person is not 
guilty.'^® 

,(3) Injury to Person or Property 

Statutes providing punishment for the extortion of 
money or property through threats of injury to person 
or property are construed to include a threat to invade 
any right for the invasion of which an action in damages 
would lie for injury to the person or property. 

The making of a threat of personal violence or 
injury has been held an indictable offense at com¬ 
mon law where the threat is made with a view to 
extorting money and is of such a character as would 
be apt to induce a firm and prudent man to sub- 
mit,*^! although he may not have yielded to the 
threat72 

Statutes frequently provide a punishment for the 
extortion of money or property through threats of 
injury to person or property and will be given ef¬ 
fect in accordance with their terms.Threats of 


67. Mass —CommonweaUb. v. Mur¬ 
phy, 12 Allen 449. 

58. Mass.—Commonwealth v. Car¬ 
penter, 108 Mass. 15. 

59. U.S—Farkas v. U. S., C.C.A. 
Ohio, 2 F.2d 644. 

60- Mass.—Commonwealth v. Dorus, 
108 Mass. 488. 

61. Md—Lfenoir v. State, 80 A.2d 3, 
197 Md. 495. 

62. Attempted rape is ‘'felony^' with¬ 
in statute making- it crime to extort 
money by accusation of felony.— 
State V. Williams, 71 S.W.2d 732, 336 
Mo. 234. 

63. Mo.—State v. Liinthicum, 68 Mo. 
66. 

64. Iowa.—State v. Dailey, 103 IsT.W 
1008, 127 Iowa 652. 

62 C.J. p 934 note 43. 

65. Cal.—People v. Sexton, 64 P. 107, 
132 Cal- 37, affirmed 23 S.Ct. 643, 
189 U.S. 319, 47 L.Ed. 833. 

66. U.S —Farkas v. U. S., C.C.A. 

Ohio, 2 F.2d 644. I 


67. Md—Lano v. State, 77 A.2d 125, 
195 Md. 363. 

68. Cal.—People v. Goldstein, 191 P. 
2d 102, 84 CaLApp.2d 581. 

N J —State V. Morrissey Co., 78 A.2d 
329, 11 NT.J.Super. 298. 

N.Y.—People v. Fichtner, 118 NT.T. 
S2d 392, 281 AppDiv. 159, affirmed 
114 Nr.E2d 212, 305 NT. 864. 

Pa.—Commonwealth v. Bernstine, 162 
A 297, 308 Pa. 394. 

62 C,J. p 934 note 47. 

69. NT.Y.—^People v. Fichtner, 118 N. 
Y.S.2d 392, 281 App.Div. 159, affirm¬ 
ed 114 N.E.2d 212, 306 N.T. 864. 

Wis—O'Neil V. State, 296 N.W. 96, 
237 Wis. 391, 135 A.L.R. 719. 

62 C.J, p 934 note 4'8. 

70. Tex—Scales v. State, 144 S.W. 
263, 65 TexCr. 356—^Davis v. State, 
38 S.W. 792, 37 Tex.Cr. 47, 66 Am. 
S.R. 791. 

71. Del.—State v. Evans, Houst Cr. 
97. 

Statutory offense unJenown to com¬ 
mon law 

A statute making it a crime ma- 
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liciously to threaten any injury to 
the person or property of another 
with intent thereby to extort money 
or any pecuniary advantage or with 
intent to compel the person threaten¬ 
ed to do any act against his will has 
been declared to create an offense 
unknown to the common law.—State 
V. Ullman, 6 Minn. 13. 

72. Del.—State v. Evans, Houst.Cr. 
97 . 

73. Cal.—People v. Hopkins, 233 P. 
2d 948, 105 Cal.App.2d 708—People 
V. Phillips, 61 P.2d 1120, 10 Cal. 
App.2d 467. 

Fla.—Peterson v. Mayo, 65 So.2d 48. 
Idaho.—State v. Phillips, 115 P.2d 
418, 62 Idaho 656. 

Ind.—Meek v. State, 185 N.E. 899, 
205 Ind. 102. 

Mass.—Commonwealth v. Pelligrini, 
186 N.E. 562, 283 Mass. 300. 

N.Y.—^People V. Lamm, 64 N.E.2d 
374, 292 N.Y. 224—-Homstein v. 

Paramount Pictures, 37 N.Y. S.2d 
404, affirmed 41 N.T.S.2d 210, 266 
App.Div. 659, appeal denied 43 N.T. 
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injury at the hands of third parties are punishable 
under such statutes It is not necessary that a 
weapon be used or exhibited in connection with such 
threatsJ^ Such a statute has been construed as in¬ 
tended to include a threat to invade any right for 
the invasion of which an action in damages would 
lie for injury to the person or property.*^^ Under 
such statutes it may constitute an offense to threaten 
with the requisite intent to cause loss of employ¬ 
ment,'^'^ or to prevent employment,or to cause 
or to continue a strike of employeesJ^ Although 
there is authority for the view that a threat to ar¬ 
rest a person in a civil proceeding is not a threat to 
injure his person,it has also been held that a 
threat to imprison another,^! or detain him in 
prison^2 without any ground is a threat to do an 
unlawful injury to his person. However, it has 
further been held that a threat to accuse of crime 
is not a threat to do an injury to the person, prop¬ 
erty, business, profession, calling, or trade of a 
person.ss Where the threat must be of an illegal 
act or unlawful injury, it has been held that a threat 
to do a legal act is not prohibited,^4 and the injury 
threatened must be of such a character that, if 
committed, it would constitute an actionable wrong 
and that if merely threatened it could be enjoined in 
the absence of an adequate legal remedy.^® How¬ 
ever, it has also been held that extorting money on 


threat of arrest constitutes an unlawful injury even 
though the person threatened is guilty of the of¬ 
fense charged and might lawfully be arrested. 

Under a statute so providing, the offense is com¬ 
mitted whether the threat is to injure the person 
or property of the individual threatened or that of 
any relative of his or any member of his family, 
or of any corporation of which he is an officer, 
stockholder, employee, or agent.^^ Where the stat¬ 
ute contains no limitation with respect to the per¬ 
son as to whom the threat is made or the person 
from whom it is intended to extort the money, the 
threat may be made to anyone, either the person to 
be injured, the person from whom it is intended to 
extort the money, or to a different person.ss 

(4) Infliction of Wrong Amounting to Crime 

Under a statute, it is an offense to threaten the life 
of another with a revolver and to threaten to denounce 
him as being in illegal possession of a revolver unless 
he lends a sum of money. 

Under a statute making it an offense to threaten 
another with the infliction on the person, honor, or 
property of himself or his family of any wrong 
amounting to a crime for the purpose of extorting 
money, it is an offense to threaten the life of an¬ 
other with a revolver and to threaten to denounce 
him as being in illegal possession of a revolver un- 


S.2d 751, 266 App Div. 828, affirmed 
55 N.E 2d 740, 292 NT.Y. 468. 

Tex.—Burleson v. State, 96 S W,2d 
785, 131 Tex.Or. 76. 

Wis.—Mayer v. State, 267 N.W. 290, 
22 Wis. 34. 

8 C J. p 1115 note 6 [b] (2). 

Communication in interstate com¬ 
merce tlireatening* injury to reputa¬ 
tion or property with intent to extort 
held punishable under statute.—Keys 
V. XJ. S., C.aA.Mo., 126 F.2d.l81, cer¬ 
tiorari denied 62 S Ct. 1296, 316 U.S. 
*694, '86 L.Bd. 1764. 

An automobile operator’s license 
is not ‘property” within statute pro¬ 
viding- that fear constituting extor¬ 
tion may be induced by threat to do 
-unlawful injury to person or proper¬ 
ly of individual threatened, as use 
.of word "‘rights,” which is defined as 
"‘privilege,” in statute defining "‘op¬ 
pression” as unlawful official act 
whereby a person is injured in his 
person, property or rights, shows 
that legislature did not intend word 
"'property” to include a ‘"privilege.” 
—^People V. Learman, 28 N.T.S.2d 360, 
261 App.Piv. 748. 

■74. Cal.—^People v. Hopkins, 233 P. 
2d 948, 105 Cal.App.2d 708. 

75. Tex.—Burleson v. State, 96 S-W. 
2d 785, 131 TexCr. 75. 


76. Ind—Meek v. State, 185 N.E. 
899, 205 Ind. 102. 

Threat to disinter, remove, or de¬ 
stroy the body of the spouse of the 
person threatened is an injury to 
person or property and actionable as 
such.—Meek v. State, supra. 

77. Del.—State v. Kramer, 115 A. 8, 
31 Del. 454. 

K.T.—People ex rel. Short v. Warden 
of City Prison, 130 ISTY.S. 698, 
145 App.Div. 861, 26 NT Y.Cr. 285, af¬ 
firmed 99 N.B. 1116, 206 N.Y. 632. 
A contract of employment is “prop¬ 
erty” within the meaning of a stat¬ 
ute punishing threats to injure prop¬ 
erty.—State v. Vallee, 12 A.2d 421, 
136 Me, 432. 

Rebate to employer not unlawful 

One who hired another at specified 
wage under agreement that other 
should pay back part of moneys re¬ 
ceived was held not chargeable with 
extortion.—-People v, Cuddihy, 271 N. 
Y.S. 450, 161 Misc. 318, affirmed 277 
NT.Y.S. 960, 243 App.Div. 694. 

78. N’.T.—^People V. Lamm, 64 K.B. 
2d 374, 292 N'.'ST. 224. 

78. Wis—^Mayer v. State, 267 N.W. 

290, 22 Wis. 34. 

62 C.J. P 934 note 54. 

80. Mass.—Commonwealth v. Mos- 
by, 39 N.E. 1030, 163 Mass. 291. 
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81. Cal.—People v. Sanders, 207 P, 
380, 188 Cal. 744—^People v. Phil¬ 
lips, 51 P.2d 1120, 10 Cal.App.2d 
457. 

82. Cal.—^People v. Phillips, supra. 

83. Wis—Schultz V. State, 114 NW. 
505, 116 N.W. 259, 135 Wis. 644. 

Punishment of threat to accuse of 
crime as such see supra subdivi¬ 
sion b of this section. 

84. Tex.—^Harris v. State, 144 S.W. 
2d 546, 140 TexCr. 256. 

Inferentially a statute punishing 

extortion by fear induced by a threat 
to do an unlawful injury recognizes 
that fear induced by a threat to do 
a lawful injury is not a crime.—Peo¬ 
ple V. Fichtner, 118 N.Y.S.2d 392, 
281 App.Div. 159, affirmed 114 N.E. 
2d 212, 305 N.Y. 864. 

85. Cal.—^People v. Schmitz, 94 P. 
419, 7 Cal.App. 330, 16 L.R.A.,N.S., 
717. 

62 C.J. p 934 note 67. 

86. Cal.—People v. Powell, 195 P. 
456, 50 CaLApp. 436. 

87. N.Y.—^People v. Lamm, 54 N.E. 
2d 374, 292 N.Y. 224. 

88. Mass.—Commonwealth v. Pelli- 
grini, 186 N.E, 662, 283 Mass. 300 
—^Commonwealth v. Snow, 169 N.E. 
642, 269 Mass. 698, 68 A.L.R. 920. 
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less lie lends a sum of money to the accused.^^ 
Threats made at the time of an assault, and form¬ 
ing a part thereof, do not constitute an offense 
tinder such a statute.^<^ 

(5) Exposure or Imputation of Deformity, 

Disgrace, or Secret 

Under statutes so providing fear such as will lay 
the basis for a charge of extortion may be induced by a 
threat to expose or impute to an individual any deform¬ 
ity or disgrace, or to expose any secret affecting him. 

Under statutes so providing fear such as will 
lay the basis for a charge of extortion may be in¬ 
duced by a threat to expose or impute to an in¬ 
dividual any deformity or disgrace,or to expose 
any secret affecting him.^2 Xhe offense may be 
committed by one who brings about a series of 
events resulting in placing a person in a compromis¬ 
ing situation and inducing him to pay money to ac¬ 
cused as the result of fear to avoid exposure, and 
it is immaterial that accused may have originally 
intended merely to secure evidence to be used in a 
divorce suit.^^ Under a statute punishing the 
threatening '"to expose any secret’' with intention 
to extort money, the ^'secret” must be as to some 
matter of fact, unknown to the general public, af¬ 
fecting the threatened person in some way so far 
unfavorable to reputation, or some other interest, 
that the threatened exposure would induce him 
through fear to pay out money for the purpose of 
avoiding it.^^ Jt is not necessary that the proscribed 
threat relate to, and be made with reference to, an 
act of the individual from whom the extortion is 
attempted.^® 

(6) Publication of Libel or Offer to Prevent 

Publication 

The crime under a statute making it an offense to 
threaten to publish a libel or to offer to prevent public 


cation of a libel of another with intent to extort any 
money or other valuable consideration from any person 
has been said to be similar to that punished by laws 
against blackmail and extortion. 

The crime under a statute making it an offense 
to threaten another to publish a libel concerning 
him or a member of his family, or to offer to pre¬ 
vent the publication of a libel on another person 
with intent to extort any money or other valuable 
consideration from any person, has been said to be 
similar to that punished by laws against blackmail 
and extortion.®'^ Under such a statute a threat to- 
publish a person’s love letter in a newspaper con¬ 
stitutes a crime.98 

c. Putting in Fear 

Unless the statute so provides, the person threatened 
need not actually have been put in fear, it being suffi¬ 
cient if the threat is of such character as might reason¬ 
ably have that result. 

Unless the statute so provides, the person threat¬ 
ened need not actually have been put in fear,^^ it 
being sufficient if the threat is of such character 
as might reasonably have that result.^ The test of 
whether there is an indictable crime at common law 
is whether the threat in itself or as affected by at¬ 
tendant circumstances is such as may reasonably be 
regarded as capable of moving an ordinarily “firm 
and prudent” person to comply with the offender's 
extorsive demand.^ 

d. Intent 

Where the property Is In fact obtained by threats of 
the character forbidden, the good faith of the accused is, 
according to some authorities, Immaterial, although there 
is authority recognizing that the fact of an existing in¬ 
debtedness may be considered as showing that a threat 
to prosecute was not made with an intent to extort. 

An intent to produce fear has been considered an 
essential element of the offense,^ as has an intent 
to extort money or property,^ the latter being re- 


89. Philippine.—^U. S. v. Lazaro, 4 
Philippine 288. 

90. Philippine.—U. S. v. Sevilla, 1 
Philippine 143. 

91. Cal.—^People v, Goldstein, 194 P. 
2d 102, 84 Oal-APP-2d 581—People 
V, Robinson, 20 P.2d 369, 130 Cal. 
App. 664. 

Nev.—Ex parte Esden, 28 P.2d 132, 66 
Nev. 169. 

8 C.J. p 1115 note 6 [b] (3). 
Xhcpoaure of past; conviction. 

Sending" letters throug'h the mails 
threatening" to expose one’s past for 
the purple’ of extorting money is 
“blackmail/’ and ‘^extortion” through 
threats to expose one as a former 
convict is commonly considered as 
one of the forms of “blackmail.”— 
People V. Mahumed, 44 N'.E.2d 911, 
381 Ill. 81. 


92. Cal.—People v. Goldstein, 194 P. 
2d 102, 84 CalApp.2d 581—People 

V. Robinson, 20 P.2d 369, 130 Cal. 
App. 664. 

93. Minn.—State v. Coleman, 110 N 

W. 5, 99 Minn. 487, 116 Am S R 441. 

94. Minn.—State v. Coleman, supra. 

95. Cal.—^People v. Ravine, 1 P.2d 
496, 116 CaLApp. 289, appeal dis¬ 
missed and certiorari denied 52 S. 
Ct. 600, 286 Xr.S. 528, 76 L. Ed. 1270. 

96- Neb.—McKenzie v. State, 204 N. 

W. 60, 113 Neb. 676. 

62 C,J. p 936 note 65—8 C.J. p 1116 
note 6 Eb] (3>. 

97. Philippine.—^U. S. v. Eguia, 38 
Philippine 867. 

98. Philippine,—UT. S. v. Eguia, su¬ 
pra. 


99- Cal—People v. Robinson, 20 F. 
'2d 369, 130 Cal.App. 664. 

Mich.—^People v. Percin, 47 N.‘W‘.2d 
29, 330 Mich- 94. 

Wls.—O'Neil V. State, 296 N.W. 9$, 
237 Wis. 391, 135 A.L.R. 719. 

62 C.J. p 935 note 70—8 C.J. p 1115 
note 6 [b] (3). 

Conviction for attempted extortion 
where person threatened is not ac¬ 
tuated by fear in paying money see 
infra § 16. 

1. Cal.—^People v. Robinson, 20 P. 
2d 369, 1'30 Cal.App. 664. 

2. N.J.—State v. Morrissey, 78 A.2cl 
329, 11 N.J.Super. 298. 

3. Cal.—^People v. Robinson, 20 P.2d 
369, 130 CaZ.App. 664. 

4. Ind—Meek v. State^ 185 N.E. 

: 899, 206 In<L 102. 
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garded as the gravamen or gist o£ the offense,^ al¬ 
though it has been held that it need not be proved 
as an independent fact.^ Where the property is in 
fact obtained by threats of the character forbidden 
by the statute, the good faith of accused is, accord¬ 
ing to some authorities, immaterial,'^ as where a 
threat is made to prosecute a thief if he does not 
return the property or its value,^ or where a threat 
of personal violence is used to collect a just debt;^ 
and the general rule is laid down that a claim can¬ 
not be collected by threatening to accuse the debtor 
or person liable of a crime,iO even though the debtor 
is in fact guilty of the crime,ti and the indebtedness 
is one arising out of the crime for the prosecution 
of which the creditor threatens the complainant or 
debtor.12 

There is, however, some authority recognizing 
good faith as a defense^^ or holding that the fact 
of an existing indebtedness may be considered as 
showing that a threat to prosecute was not made 
with an intent to extort.^^ In some jurisdictions it 
has been held that a threat to prosecute for an of¬ 
fense connected with the creation of a debt,!^ or a 
threat to prosecute for stealing or embezzling un¬ 
less restitution is made^^ where no more is de¬ 
manded than was wrongfully taken,or to prose¬ 
cute for the crime from which a tort liability arises 
if the claim therefor is not settled,not be 
held a threat with an intent to extort. Also it has 
been held that the person injured has the right in 
•demanding payment for the damages caused by the 


wrongdoer’s misconduct to state to him that a 
criminal prosecution will be instituted against him 
for the misconduct if the damages are not paid,^^ 
but if the prosecution is threatened maliciously with 
intent to extort money from the wrongdoer instead 
of the matter of prosecution being mentioned in¬ 
cidentally in seeking to obtain a settlement by pay¬ 
ment of reasonable compensation for the damage, 
the threat constitutes a criminal offense.^O It is 
not necessary that defendant intended to extort 
money for himself.^^ 

e. Property Sought or Obtained 

In order to constitute the crime under consideration 
it is essential that there be an attempt to exto*^ money 
or property, but, under some statutes, the crime may be 
complete even though no money or property is ever 
actually obtained. 

It is essential that there be an attempt to extort 
money or property.^^ It is not essential, however, 
that it be obtained at the very time the threat is 
made,and under some statutes the crime may 
be complete even though no money or property is 
ever actually obtained.^^ However, under other 
statutes the obtaining of money or property is es- 
sential,25 but it is immaterial whether the property 
obtained is that of the individual threatened or of 
a corporation of which he is an officer, agent, or 
employee.2^ 

Unless the statute so provides, the property sought 
or obtained need not be of actual cash value, and 


Me.—state v. Vallee, 12 A.2d 421, 
136 Me- 432. 

Mass —Commonwealth v. Pelligrini, 
186 N,E3. 662, 2S3 Mass. 300 

Mich.—People v. Percin, 47 N‘.‘W.2d 
29, 330 Mich 94. 

NTev.—Ex parte Esden, 28 P.2d 332, 
65 Nev. 169. 

Okl.—Eauble v. State, 11 P.2d 202, 
63 Okl.Cr. 153. 

-62 C.J. p 935 note 72. 

5. InA—Meek v. State, 186 N.E. 899, 
205 Ind. 102. 

Me.—State v. Vallee, 12 A.2d 421, 
136 Me. 432. 

Wis.—O’Neil V. State, 296 N.W. 96, 
237 Wis. 391, 135 A.L.R. 719. 

62 C.J. p 935 note 72—6 C.J. p 1114 
note 3 [cj. 

10 . Minn.—State v. Coleman, 110 N. 
W, 5, 99 Minn. 487, 116 Am.S.R, 
441. 

7. Cal.^People v. Powell. 195 P. 
456, 50 Cal App 436. 

B. Neb.^McKenzie v. State, 204 N. 
W. 60, 113 Neb, 576. 

62 C,J. p 936 note 75. 

9. Idaho—State v. Phillips, 115 P* 
2d 418, 62 Idaho 656. 

-6^ p 936 "note ^ t •i 1 I 


10. N.T.—People v. Fichtner, 118 

N.Y.S2d 392, 281 App Div. 159, 

affirmed 114 N E 2d 212, 305 N.T. 
864. 

62 C.J. p 935 note 77. 

11. N.T.—People v. Fichtner, supra 

12. N.T.—People v. Fichtner, supra. 

13. Pa—Commonwealth v. Hatch, 
26 Pa.Co. 114. 

62 C.J. p 936 note 78. 

14. Tex,—Cohen v. State, 38 S.W. 
1006, 37 Tex.Cr. 118. 

15. Ind.—State v. Hammond, 80 Ind. 
80, 41 Am.R. 791. 

Miss,—State v. Ricks, 66 So, 281, 108 
Miss. 7, L.R.A.1915B 1140, Ann.Cas. 
1917B 244. 

16. Wash.—State v. Burns, 297 P. 
212, 1 P 2d 229, 161 Wash. 362 

17. Wash.—State v. Burns, supra. 

18. Ohio.—^State v. Barg’er, 145 N.E. 
857, 111 Ohio St. 448. 

62 C.J. p 936 note 83. 

19. Wis.—O^Neil V. State, 296 N.W. 
96, 237 Wis. 391, 135 A.E.R. 719. 

ip, Wis.—O’Neil V. State, supra. 
21 , S.I>.—^In re Sherln, 130 NW. 761, 


27 S.D. 232, 40 Lf.R.A.,N.S., 801, 
Ann.Cas.l913D 446. 

62 C.J. p 936 note 84. 

22. Cal.—^People v. Robinson, 20 P. 
2d 369, 130 CaLApp. 664. 

Thing* Intended to Tbe extorted or 
gained Is an essential element of 
crime.—McNamara v. State, 181 N.E 
512, 203 Ind. 696. 

23- Tex.—^Burleson v. State, 96 S. 
W.2d 786, 131 Tex.Cr. 76. 

24- Wis.—O’Neil v. State. 296 N.W. 
96, 237 Wis. 391, 135 A.E.R. 719 

Threatening letter with intent to ex¬ 
tort 

Cal.—Libarian v. State Bar, 239 P. 
2d 865, 38 Cal.App.2d 328, 

25. N.T.—^People v. Lamm, 54 N.E. 
2d 374, 292 N.T. 224—People v. 
Learman, 28 N,T.S.2d 360, 261 App. 

: mv. 748. 

8 C.J. p 1114 note 3 [b] (1). 

26. N.T.—^People v. Lamm, -64 N.E. 
2d 374, 292 N.T. 224. 

27- Cal.—Peeple v. Peppercorn, 94 
P,2d 80, 34 Cal.App,2d 603. 

Wash.—State v. Barr, 120 P. 509, 67 
Wash. 87. 

62 C.J. p 936 note 86. 
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the offense may lie in the inducement of a person 
to give his note or check," ^ or of an appellant to 
dismiss an appeal.^^ However, it has been held that 
the word ^'property” does not include a position, 
such as a receivership. 

Pecuniary advantage. Under a statute penalizing 
threats to extort or gain “any chattel, money or 
valuable security, or any pecuniary advantage what¬ 
soever” it has been held that “pecuniary advantage” 
is not ejusdem generis to “chattel,” “money,” or 
“valuable security.” 

§ 4* Threats with Intent to Compel Threaten¬ 
ed Person to Act against His Will 

a. In general 

b. Accusation of crime 

c. Intent and malice 

a. In General 

Under statutes making It an offense to use threats 
or other means of intimidation with the intention of com¬ 
pelling another person to do or abstain from doing any 
act which he has a legal right to do or abstain from 
doing, the threats must be such as are calculated to put 
in fear an ordinarily firm and prudent man. 

Statutes making it an offense to use threats with 
the intention or purpose of compelling another per¬ 
son, against his will, to do or abstain from doing 
any act which he has a legal right to do or abstain 
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from doing will be given effect, ^2 and this offense 
is separate and distinct from the offense of threats 
with intent to extort money or pecuniary advan¬ 
tage.^^ The gist of the offense is the threatening 
with the intent or purpose to intimidate.3^ 

While it has been held that the threats must be 
so made, and under such circumstances, as to oper¬ 
ate to some extent on the mind of the one whom 
it is intended to influence, and induce fear in him,35- 
it has also been held that it is not necessary that 
the person who is threatened shall in fact be in- 
timidated;^^ but the threats must be such as are 
calculated to intimidate or put in fear an ordinarily 
firm and prudent man.^^ The threat may be of an 
injury to person or property,38 or must be of such 
nature,39 the term “threat” as used in this connec¬ 
tion imputing the visitation of some harm, injury, 
or detriment to or on another or to the property of 

another.'^^ 

No precise words are needed to convey a threat.^^ 
It may be done by innuendo or suggestion,and 
any language which conveys a threat with adequate 
clearness is sufficient,^3 or, as has been stated, any 
words calculated and intended to cause an ordinary 
person to fear an injury to person, business, or prop¬ 
erty are sufficient."^^ A threat to do what one might 
otherwise have a legal right to do has been held to 
be criminal under such a statute if made for an 


28- Oal.—People v. Peppercorn, "94 
P.2d 80, 34 Cal.App 2d 603. 

Mass —Commonwealth v. Carpenter, 
108 Mass. 15. 

28, Cal.—^People v. Cadman, 57 Cal. 
562. 

30. Cal.—^People v. Robinson, 20 P. 
2d 369, 130 Cal App. 664. 

31. Ind.—McNamara v. State, 1'81 
NE. 512, 203 Ind. 596. 

32. Conn.—State v. McGee, 69 A. 
1059, 80 Conn. 614. 

Ma.—Peterson v. Mayo, 65 So.2d 48 
Minn—State v. Brown, 282 N.W. 136, 
203 Mmn. 505. 

Neb—Trosper v. State, 258 N-W. 62, 
128 Neb. 166. 

N.T—People v. Rudolph, 98 N.TS.2d 
446, 277 AppDiv. 195, reversed on 
other grounds 100 NE2d 142, 303 
N.T. 73—^People v. Kaplan, 269 
N.T.S. 161, 240 AppDiv. 72. affirm¬ 
ed 191 N.E. 621, 264 N.T. 675. 

Ohio.—State v. Brunswick, App., 91 
N.E.2d 563. 

Threats or violence affecting com¬ 
merce as offenses see Commerce §§ 
125-132. 

Otatntoarr offense nnknowii to com- 
moxL law 

A statute making it a crime mat|s 
ciously to threaten injury to the per¬ 
son or property of another with in¬ 


tent thereby to extort money or any 
pecuniary advantage or with intent 
to compel the person threatened to do 
any act against his will has been 
declared to create an offense unknown 
to the common law.—State v. Ull- 
man, 5 Minn. 13. 

A threat to compel another to re¬ 
frain from doing certain things is 
sufficient to constitute a threat to 
compel another to do an act against 
his will.—State v. Brunswick, Ohio 
App., 91 N.E 2d 553—State v. Bruns¬ 
wick, 44 N.E 2d 116, 69 Ohio App 
407. 

The words “with menaces, threat¬ 
ening” as used in such statute are 
equivalent to the single word “threat¬ 
ens ”—State V. Brunswick, Ohio App., 
91 NE.2d 653—State v. Brunswick, 
44 N.E.2d 116, 69 Ohio App. 407. 

33. Iowa.—State v. Wilbourn, 257 
N.W. 671, 219 Iowa 120—State v. 
Essex, 250 N.W. 895, 217 Iowa 
157. 

Threats with intent to extort money 
or pecuniary advantage see supra 
§ 3. 

34. Neb.—Trosper v. State, 258 N.W. 
62, 128 Neb. 165. 

62 C.J. p 936 note 4. 

35. Iowa—^State v. Brownlee, 51 N. 
W. 25, 84 Iowa 473. 
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36. Conn—State v. McGee, 69 A. 
1059, 80 Conn. 614. 

Neb—Trosper v. State, 258 N.W. 62, 
128 Neb. 165. 

37. Conn—State v. McGee, 69 A. 
1059, 80 Conn. 614. 

38. Ohio—State v. Brunswick, App., 
91 N.E2d 553. 

Threat to cause deportation made 
with intent to compel person so 
threatened to do an act against his 
will was sufficient to constitute a 
crime.—Peterson v. Mayo, Pla., 65 
So.2d 48. 

39. N.T.—People v. Rudolph, 98 N. 
Y.S.2d 446, 277 App.Div. 195, re¬ 
versed on other grounds 100 N.E 2d 
142, 303 N.T. 73. 

40. N.T.—People v. Rudolph, supra. 

41. Conn—State v. Stockford, 58 A. 
769, 77 Conn. 227, 107 Am.S.R. 28. 

Ohio.—State v. Brunswick, App., 91 
N.E.2d 653—State v. Brunswick, 44 
N.E 2d 116, 69 Ohio App. 407. 

42. Ohio.—State v. Brunswick, App., 
91 N.E 2d 663—State v, Brunswick, 
44 N.E.2d 116, 69 Ohio App. 407. 

43. Ohio.—State v. Brunswick, App., 
91 N.E.2d 553—State v. Brunswick, 
44 N.E 2d 116, 69 Ohio App. 407. 

44- Conn.—State v. Stockford, 68 A. 
769, 77 Conn. 227, 107 Am.S.R. 28. 
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unlawful purpose.Under such statutes it has been 
held that a threat to compel a person to do a minor 
act of no great injury or serious importance would 
not be punishable,^® but a serious and malicious 
threat intended to compel a party to leave the place 
of his residence on pain of death or great bodily 
harm is punishable.'^ 

The threat may be oral or verbal, written, or 
printed.^S In whatever form made, it need not 
be made personally to the one threatened,but 
declarations to a third person without evidence that 
they were to be communicated to the person toward 
whom they were directed or intended or expected to 
influence so that he would compel the third person 
to act against his will are insufflcient.®® It is not, 
unless the statute so provides, essential that accused 
threatened to do the acts mentioned in the com¬ 
munication himself, but it may be sufficient to con¬ 
vey the threat of some other person to do the for¬ 
bidden acts if accused sends the communication for 
the unlawful purpose mentioned.®^ 

Use of means other than threats. Under statutes 
so providing it is a criminal offense to compel a 
person to do or abstain from doing an act which he 
has a legal right to do or abstain from doing by the 
use of any means, as by the use of violence or 
the infliction of injury or by depriving a person 
of certain kinds of personal property.®® 

Racketeering/’ from the standpoint of coercion, 
usually takes the form of compelling, by the use of 
threats to person or property, a person to do or ab¬ 
stain from doing an act which such other person 
has the legal right to do or abstain from doing.®^ 

b. Accusation of Crime 

Where it is made an offense to threaten to accuse 


another of a crime with Intent to compel such person to 
do an act against his win, an accusation of any crime 
which may be prosecuted within the state may be the 
basis of the threat. 

Where it is made an offense maliciously to 
threaten to accuse another of a crime or offense 
with intent to compel the person so threatened to 
do an act against his will, an accusation of any 
crime or offense which may be prosecuted within 
the territorial limits of the state may be the basis 
of the threat.®® The threat to accuse need not 
specify the exact crime or its precise nature.®® The 
guilt or innocence of the person threatened is not 
involved.®^ 

c. Intent and Malice 

Where it is an offense to make threats with Intent 
to compel persons to act against their will, intent to 
extort IS not essential and malice may be inferred. 

The intention to extort money or pecuniary ad¬ 
vantage is not essential under a statute of the char¬ 
acter under consideration.®® Malice is properly 
inferred from evidence that accused charged the 
complaining witnesses in their own home as liars 
and perjurers with only a suspicion of guilt on 
which to base the charge in connection with a de¬ 
mand for an affidavit that certain letters were 
fraudulent.®® 

§ 5. Threats with Intent to Intimidate 

Under a statute making it an offense persistently to 
follow a person, or injure or threaten to injure his prop¬ 
erty with intent to intimidate him it is not necessary that 
the person threatened shall In fact be intimidated; a 
statute punishing the offense of unlawful confederation 
for the purpose of intimidating, alarming, and disturbing 
another implies the use of physical force or menace. 

Under a statute making it an offense persistently 
to follow a person, or injure or threaten to injure 


45. K.T.—People v. Kaplan, 263 NY. 
S. 161, 240 App.Div. 72, affirmed 
191 N.E. 621, 264 N.Y. 675. 

debate to employer not unlawful 
One who hired another at a speci¬ 
fied wagre under an agreement that 
such person should pay hack part of 
the moneys received was not charge¬ 
able with the offense under discus¬ 
sion.—People V. Cuddihy, 271 N.Y.S. 
450, 151 Misc. 318, affirmed 277 N.Y. 
S. 960. 243 App.Biv. 694. 

46. Tenn.—State v. Morgan, 3 Heisk. 
262. 

47. Tenn.—State v Morgan, supra. 

48. Ohio.—State v. Brunswick, App., 
91 N.B.2d 553—State v. Brunswick, 
47 N.B.2d 916, 71 Ohio App. 101— 
State V. Brunswick, 44 N.B.2d 116, 
69 OMo App. 407. 

49. Iowa.—State v. Brownlee, 61 N. 
W. 25, 84 Iowa 473. 


51 . Wis.—State v. Compton, 46 N.W. 
535, 77 Wis. 460. 

62 C.X p 936 note 94. 

52. Acts causing ordinary person to 
fear injury to person or property 

The conduct which will constitute 
the unlawful use of means to intimi¬ 
date need not be such as induce fear 
of personal injury, but any acts 
which are calculated and intended to 
cause an ordinary person to fear an 
Injury to his person, business, or 
property will be sufficient.—State v. 
Stockford, 68 A. 769, 77 Conn. 227, 
107 Am.SR. 28. 

53. Minn—State v. Brown, 282 N.W. 
136. 203 Minn. 605. 

CompelUxLg surrender of premises 
(1) A landlord, who attempts by 
force to compel a tenant to surrepder 
his lawful possession, as by remov¬ 
ing the door and window of the 
leased premises, is guilty under such 
statute.—State v. Brown, supra. 
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(2) So, a landlord preventing ten¬ 
ants from entering rooms for pur¬ 
poses of removing personal proper¬ 
ty unless they paid back rental was 
guilty of violating statute—-State v. 
Bowman, 279 N.W. 214, 202 Minn. 44. 

54. TJ.'S—United States v. McGlone, 
D.C.Pa., 19 F.Supp. 285. 

55. Iowa,—^State v. Waite, 70 N.W. 
696, 101 Iowa 377. 

56. Tenn.—State v. Needham, 245 S. 
W. 527, 147 Tenn. 50. 

57. Neb.—Trosper v. State, 258 N. 
W, 62, 128 Neb. 165. 

62 O.J. p 936 note 98, 

58- Iowa.—State v. Young, 26 Iowa 

122 . 

Ohio.—State v. Brunswick, App., 91 
N.E.2d 653. 

59. Iowa.—(State v. Waite, 70 N.W. 
696, 101 Iowa 377, 


66. Iowa.—State v, Brownlee, supra. 
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his property with intent to intimidate him, the gist 
of the offense is the following or injury or threat 
to injure his property with the purpose or intent 
to intimidate,and it is not necessary, to consti¬ 
tute the crime, that the person who is threatened 
shall in fact be intimidated.61 A statute punishing 
the offense of unlawful confederation for the pur¬ 
pose of intimidating, alarming, and disturbing an¬ 
other implies the use of physical force or menace 
and involves a breach of the peace,62 and a threat 
to prosecute for a crime of which the person threat¬ 
ened is guilty is not within the meaning of the stat- 
ute.63 Under a statute punishing the sending of a 
threatening letter or notice to another with intent 
to terrorize or intimidate, a letter which on its face 
contains no threat is not punishable in the absence 
of allegations or facts showing its threatening 
nature. 6^ 

§ 6. Threats to Secure Property with Intent 
to Steal 

Under a statute which makes it a crime to threaten 
another in order to secure property with intent to steal, 
such intent is an essential element of the offense. 

Under a statute which makes it a crime to threat¬ 
en another in order to secure property ''with intent 
to steal it,’' the intent to steal is an essential ele¬ 
ment of the offense.65 Under such statute it has 
been held that, if the amount demanded was actually 
due defendant, he cannot be guilty of threatening 
with intent to steak 6 6 

§ 7. Threats without Specific Intent 

Under some statutes, the sending of writings con¬ 
taining threats of a particular character is punishable 
without regard to a specific intent In the sending thereof. 

Under some statutes the sending of letters or 
writings containing threats of a particular char¬ 
acter is punishable without regard to a specific in¬ 
tent in the sending thereof.67 In order to be pun¬ 
ishable under such a statute the letter or other 
writing must contain a threat of the character de¬ 


scribed therein.68 Thus, under a statute punishing 
the sending or delivery of any letter or writing 
containing willful or malicious threats of injury of 
any kind whatever, a letter sent or delivered, to be 
within the terms of the statute, must on its face 
contain a threat of injury of some kind.69 

Malice, Under a statute punishing the sending 
of threatening letters when "knowingly and mali¬ 
ciously’' done, malice must be established,but the 
particular character of the malicious motive is of no* 
consequence.'^ 1 

Preventing engagement in lawful vocation. Under 
a statute so providing it is unlawful for any person 
by threat of the use of force or violence to prevent 
any person from engaging in any lawful vocation.^^i 

§ 8. -Threats to Maim or Wound 

A statute punishing the sending of letters threaten¬ 
ing to maim or wound will not be given a technical’ 
signification, and the offense may be committed although, 
the letter says that a third person will do the wounding.. 

A statute punishing the sending of letters threat¬ 
ening to maim, wound, etc., will not be given a 
strained or technical signification,'^6 and the word 
"wound" includes injuries of every kind which 
affect the body.'^^ An offense under such statute 
may be committed although the writer of the letter 
says that he will cause a named third person to- 
do the wounding,'^6 and this is true whether the 
writer had any control over the third person or 
could have carried out the written threat.'^® 

§ 9 , - Threats to Do Injury to Credit or 

Reputation 

The sending of a letter to a debtor threatening to 
publish his name among his neighbors as a bad debtor 
IS an offense under a statute forbidding the sending of 
letters threatening to do an Injury to the credit or repu¬ 
tation of another. 

The sending of a letter to a debtor threatening 
to publish his name as a bad debtor is an offense 
under a statute forbidding the sending of letters 


60. Conn.—Stale v. HcGee, 69 A. 
1059, 80 Conn. 614. 

61- Conn.—State v. McGee, supra. 

62- 3Cy.—!EJmb-ry v. Commonwealth, 
79 Ky. 439, 3 Ky.L. 218. 

63- Ky.—Embry v. Commonwealth, 
supra. 

64. Miss.—State v. Jamison, 54 So. 

843, 99 Miss. 248. 

62 C.J. p 937 note 10. 

65- Ont— v. Lyon, 29 Ont. 497. 

60- Ont.—^Regr. v. Johnson, 14 U,C.Q. 
B. 569. 

67- Oki.—Eauble v. State, 11 P.2d 
202, 53 OkhCr, 153. 


Intent to extort is not element of 

crime,—Pauble v. State, supra. 

Statute with respect to extortion is 
not repealed or superseded by the en¬ 
actment of a statute of the type re¬ 
ferred to in. the text.—Fauble v. 
State, supra. 

68. Ohio.—'Brabham v. State, 18 
Ohio St. 485. 

69. Ohio.—Brabham v. State, supra. 
62 C.J. p 937 note 15. 

70. Lsl —State v, Gkiodwin, 37 La 
Ann. 713. 

71. La.—State v, Goodwin, supra 
62 C.J, p 937 note 24. 
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72. Tex.—Adams v. State, 163 S.W. 
!2d 410, 144 Tex.Cr. 399. 

Criminal liability for interference- 
with relation of master and servant 
by third persons see Master and 
Servant §§ 633-639. 

Statute held not invalid 
AwTk.—Grurein v. State, 193 SW.2d 
997, 209 Ark. 1082—Smith y. State,, 
179 S.W.2d 185, 207 Ark. 104. 

73. Ga—Ratlin v. State. 89 S.B. 345,. 
IS GaApp. 9. 

74. Ga—Gatlin v. State, supra 

75. Ga—Gatlin v. State, supra 

76. Ga—Gatlin v. State, supra 

62 C, J« p 9317 
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threatening to do an injury to the ^'credit or reputa¬ 
tion” of anothen'^'^ However, under a statute pun¬ 
ishing the sending of a letter threatening to do any 
injury to person or property, although no money or 
property be demanded or extorted, it has been held 
that a letter threatening injury to a person’s credit 
and reputation is not punishable 

§ 10. Extortion 

Under a statute so providing extortion ?s or includes 
the obtaining of property from another, with his consent, 
induced by a wrongful use of force or fear. 

At common law the term “extortion” has ac¬ 
quired a technical meaning and designates a crime 
committed by an officer of the law who under cover 
of his office unlawfully and corruptly takes any 
money or thing of value that is not due him or more 
than is due or before it is due and, in a more en¬ 
larged sense, it signifies any oppression by color 
or pretense of right, as discussed in Extortion § 1. 
The term is no longer used in this limited sense 
under some statutes,and the statutory offense 
differs from common-law extortion in that the acts 
are criminal whether or not committed under color 
of office.^0 Where the offense is defined by stat¬ 
ute, the statutory definition is, of course, control- 
ling.S^ 

Under a statute so providing extortion is or in¬ 
cludes the obtaining of property from another, with 
his consent, induced by a wrongful use of force or 


fear.S2 Where such statute, even though in a dif¬ 
ferent section, provides that fear such as will con¬ 
stitute extortion may be induced by certain specified 
threats it has been held that a threat is a necessary 
ingredient of the cnme.^s However, under some 
statutes, threats and violence may be used but are 
not necessarily involved in the offense.In any 
case, unlawful use of force or fear must be the 
operating or controlling cause which produces the 
consent,and insofar as threats are employed as- 
a means of extortion of money or pecuniary ad¬ 
vantage, the offense is discussed supra § 3. It has- 
been held to be immaterial whether accused ob¬ 
tained the property or benefit for himself or for 
someone else.^6 

Racketeering'^ from the standpoint of extortion, 
is the obtaining of money or property from another, 
with his consent, induced by the wrongful use of 
force or fear.^^ 

§ 11. Accusation with Intent to Extort or 
Compel Action 

Under a statute punishing one who with menaces; 
orally or by written or printed communication demands 
of another certain property or if any person shall accuse 
or knowingly sends or delivers a written or printed com¬ 
munication accusing or threatening to accuse another of 
a crime, in order to support a charge of accusing rather 
than of threatening to accuse, the accusation may be 
either written or oral. 

Under a statute punishing one who “with menaces 
orally or by written or printed communication sent 


77. Mo—state v. McCabe, 37 S.W. 
123, 13S Mo. 450, 68 Am S.R. 689, 
34 L..R.A. 127. 

78. Mo.—^State v. Barr, 28 Mo App. 
84. 

79. Cal.—People v. Goldstein, 191 p. 
2d 102, 84 Cal.App.2d 681. 

80. Cal.—^People v. Goldstein, supra. 
N.D.—State v. Anderson. 267 N.W. 

121, 66 K.I>. 622. 

62 C.X p 938 note 31. 

Term ‘'extortion*' applies to per¬ 
sons who exact money for the per¬ 
formance of a duty, the prevention 
of injury, or the exercise of influence, 
and covers the obta4nin^ of money or 
other property by operating- on fear 
or credulity, or by promise to conceal 
the crimes of others.—Common¬ 
wealth V. Mann, 170 X. 3S1, 111 Fa 
Super. 371^—Commonwealth v. Nath¬ 
an, 93 Pa.Super. 193. 

81. Cal.—People v. Hopkins, 233 P. 
2d 948, 105 Cal.App.2d 708—People 
V Goldstein, 191 P.2d 102, 84 Cal 
App.2d 581. 

82. CalrPeople^ v. Beggs, 172 P. 

162„ 178 Cal. 73—^People -v. HbpWns, 
233 P.2d 948, 106 Cal.App 2d 708— 
People V. Goldstein, 191 P.2d 102, 84 
Cal.App.2d 681. / i . 


Idaho.—State v. Phillips, 115 P 2d 
418, 62 Idaho 666. 

NY.—People v. Lamm, 64 N.E.2d 374, 
292 N.Y. 224. 

SD.—In re Sherin, 130 NW. 761, 27 
Sn. 232, 40 L.RA.,N.S., 801, Ann. 
Cas.l913D 446. 

Distinction between robbery and ex¬ 
tortion in terms of presence or ab¬ 
sence of consent see Robbery § 1. 

The word “wrong-ful” as used in 
such statute has no reference to the 
question of the justness of the ulti¬ 
mate result sought, but relates sole¬ 
ly to the methods used to obtain such 
results. 

CaL—People v. Beggs, 172 P. 162, 178 
Cal. 79. 

Idaho.—State v. Phillips, 116 P.2d 
418, 62 Idaho 656. 

S.D.—In re Shenn, 130 NW. 761, 27 
tS.D. 232, 40 L.R.A,N.S., 801, Ann. 
Cas.l913D 446. 

The coUectlpn. of dues, whether by 
a labor union or an association of en¬ 
trepreneurs, cannot, be blackmail or 
extortion.—People v. Gassman, 46 N. 
YS2d 709, 182 Misc. 878, afflrmed 51 
NY.S2d 173, 268 App.Div. 377, af¬ 
firmed 66 N.B 2d 705, 295 N.Y. 254, 166 
A.L.R. 154. 
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83- N.D.—State v. Anderson, 267 N. 
W. 121, 66 N.D 522. 

84. Pa.—Commonwealth v. Neubau- 
er, 16 A.2d 450, 142 Pa.'Super. 528 
—Commonwealth v. Hoagland, Jr., 
93 Pa..Super 274 

"To extort is to wrest from, to ex¬ 
act, to take under a claim of protec¬ 
tion or the exercise of* influence con¬ 
trary to good morals and common 
honesty.”—Commonwealth v. Neu- 
bauer, 16 A.2d 450, 452, 142 Pa Super. 
628—Commonwealth v. Hoagland, 
Jr., 93 Pa.Super. 274, 276. 

The exercise of dishonest ingenuity 
in creating impression of influence to> 
protect from crime may amount to 
the oifense.—Commonwealth v. Neu- 
baner, 1,6 A.2d 460, 142 Pa.Super. 628 
-^omnaonwealth v. Hoagland, Jr.^ 
supra. 

85. Utah—(State v. Prince, 284 P.. 
108, 75 Utah 205. 

62 C.J p 938 note 34. 

88. SD.—In re Rempfer, 216 N.W. 
355, 61 S.D. 393, 55 LBd. 1341. 

87. U.S.—United States v. McGlone. 

D.apa., 19 P.Supp. 286. 
Racketeering affecting commerce as 
offense see Commerce §§ 125-132. 
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or delivered by him demands of another a chattel, 
money or other valuable security or if any person 
shall accuse or knowingly sends or delivers a writ¬ 
ten or printed communication , • . accusing 

or threatening to accuse another of a crime punish¬ 
able by law'’ in order to support a charge of ac¬ 
cusing rather than of threatening to accuse, the ac¬ 
cusation may be either written or oral.®^ 

§ 12. Letters with Intent to Annoy 

Under a statute punishing the sending of a writing 
with intent to cause annoyance, the writing must be 
such as to cause real annoyance and disturbance in the 
mind of the person affected. It is not necessary that the 
writing be sent to the person to be affected by it. 

Under a statute punishing the sending of a letter 
or writing with intent to cause annoyance, the 
writing must be such as is calculated to cause real 
annoyance and disturbance in the mind of the per¬ 
son affected,and a complaint to the authorities as 
to the commission of a crime or the suspicion of 
a crime is not within the meaning of the statute,^® 
at least, where the complaint is made in good faith, 
with honest motives, and for justifiable ends and 
in a proper manner.^^ The intent of defendant, 
prosecuted under a statute making it an offense to 
send a letter with "'intent thereby to cause an¬ 
noyance,” is to be gathered from the effect and pur¬ 
pose of the letter or writing, not from his mental 
■operations.^2 It is not necessary that letters or 
writings be sent to the person to be affected by 
them,^3 “but they must have been intended to reach 
him, if not directly then indirectly,^'^ and they must 
be sent under such circumstances as to operate to 
some extent on the mind of the one whom they are 
expected to influence.^^ 

§ 13. Letters Tending to Provoke Breach of 
Peace 

Under a statute so providing it is an offense to send 
« person a threatening or abusive letter which may tend 


to provoke a breach of the peace, and the offense is 
complete although a breach of the peace does not actually 
ensue. 

Under a statute so providing it is a criminal of¬ 
fense to send a person a threatening or abusive 
letter which may tend to provoke a breach of the 
peace.®^ Under such a statute the offense is com¬ 
plete, although a breach of the peace does not ac¬ 
tually ensue, if the language of the letter has a 
tendency toward provoking it and is abusive or 
threatening.^'^ A letter is "abusive”, within the 
meaning of such statute, which is offensive, and 
which charges the addressee with a degradation 
of character or a moral obliquity.The fact that 
an abusive letter was sent by accused as a lawyer, 
in an effort to collect an account for a client, does 
not render such letter privileged, so as to relieve him 
from the penalty prescribed for sending abusive 
letters.®^ 

§ 14. Anonymous Letters Reflecting on Chas¬ 
tity of Female 

A statute, making the sending or delivering of an 
anonymous letter reflecting on the chastity of a woman 
an offense, embraces a case where the writer delivers 
such a letter himself or writes and delivers such a letter 
in the presence of the woman. 

A statute, making the sending or delivering of an 
anonymous letter reflecting on the chastity of a 
woman an offense, embraces a case where the 
writer delivers such a letter himselfl or writes and 
delivers such a letter in the presence of the woman.^ 

§15. Whitecapping,*"Ku Kluxing,” or 
""Night Riding” 

Statutes making various threatening practices some¬ 
times known as “Whitecapping,'' “Ku Kluxing," or 
“Night Riding" criminal offenses will be given effect ac¬ 
cording to their terms construed in accordance with gen¬ 
eral rules of construction. 

Statutes making various threatening practices 
sometimes known as "Ku Kluxing” criminal of- 


•88. Ohio—^Williams v. State, 167 N. 

E. 609, 32 Ohio App. 124. 

89- N Y.—^People ex rel. LesniAk v. 
Mikulski, 146 iSr.Y.'S. 829, 31 N.Y.Cr. 
125. 

Abusive and insulting language as 
breach of peace see Breach of 
Peace § 3. 

80. N.Y —People v. Rohan, 45 N.Y. 
S.2d 213. 

91. N.Y.—^People ex rel. Lesniak v. 
Mikulski. 146 N.YS. 829, 31 NY. 
Cr. 126. 

6*2 C.J. p 938 note 38. 

92. N.Y.—^People v. Loveless, S4 N. 
Y.S. 1114. 

93. N.Y.—Peaple ex rel. Lesniak v. 


Mikulski, 146 N.Y.S. 829, 31 NY. 
Cr. 125, 

94. N.Y—People v. Roban, 45 N.Y.S. 
2d 213. 

95. N.Y.—People ex rel. Lesniak v. 
Mikulski, 146 N.Y.S. 829, 31 N.Y.Cr. 
125. 

letter to police 

Under a statute, making it a mis¬ 
demeanor to send or deliver any let¬ 
ter or writing, with or without a 
name, with intent to cause annoy¬ 
ance, in the absence of privilege, the 
sending of anonymous letters to the 
police department, complaining of 
complainant's conduct of his saloon, 
constituted an offense —People ex rel. 
Lesniak v. Mikulski, supra. 
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96. Ala.—^Dunham v. State, 17 So 2d 
592, 31 Ala-App 401 

Abusive and insulting language as 
breach of peace see Breach of 
Peace § 3. 

97. Ala.—^Johnson v. State, 44 So. 
670, 152 Ala. 46. 

98. Ala.—Peters v. State, 61 So. 962, 
166 Ala. 35. 

99. Ala.—-Peters v. State, supra. 

1. Tex,—^Bradfield v. State, 166 S W. 
734, 73 Tex.Cr. 353, Ann.Cas.l917C 
696. 

Abusive and insulting language as 
breach of peace see Breach of 
Peace § 3. 

2 . Tex,—Belk v. State, 278 S.W. 842, 
102 Tex.Cr. 561. 
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fenses will be given effect according to their terms 
construed in accordance with general rules of con¬ 
struction.^ A section of such statute making it an 
offense for any person to post or send threatening 
notices or letters must be construed in relation to 
the purpose of the statute as a whole and it has been 
held that the threatening communication must have 
reference to, or bear upon, an unlawful banding or 
confederation for a purpose denounced by the stat¬ 
ute.^ 

Under a statute providing that any person who 
shall post any anonymous notice or make any 
threats or signs or skull and cross bones, or shall 
by any other method post any character or style 
of notice or threat to do personal violence or in¬ 
jury to property on or near the premises of another, 
or who shall cause the same to be sent with the in¬ 
tention of interfering in any way with the right of 
such person to occupy such premises or to follow 
any legitimate occupation, calling, or profession, or 
with the intention of causing such person to aban¬ 
don such premises or precincts or county in which 
such person may reside, shall be guilty of the of¬ 
fense of whitecapping, it is not necessary under 
the provisions of the last clause that the notice 
shall contain a threat to do personal violence, but 
it is sufficient that the notice or sign be sent with 
the intention of interfering with the possession and 
occupancy of the person's premises by frightening 
him.5 It is not necessary that the name of the 
person who is to receive the letter be spelled cor¬ 
rectly, if there is the intention that the letter shall 
be delivered to that particular person.® A convic¬ 
tion may be had for the conveyance of a message 
from a band which has not been proved to have 
been organized for an unlawful purpose, if it is 
shown that the message contained language which 
in its common acceptance was calculated to in¬ 
timidate,'^ but the intention to intimidate must be 
shown clearly.® 


A statute directed at an offense known as 'ffiight 
riding," which provides that anyone who shall de¬ 
liver or repeat any verbal message purporting to 
come from an organized band or any member or 
members thereof, which in its substance or nature 
is intended to intimidate or threaten any person, 
shall be guilty of an offense, is intended to prevent 
anyone from carrying threatening or intimidating 
messages from an organization or members thereof 
confederated together in the first instance for un¬ 
lawful purposes, or which has converted itself into 
an unlawful organization by sending threatening 
or intimidating messages,^ and, if the message 
comes or purports to come from a band which has 
not been proved to have been organized in the 
beginning for unlawful purposes, it must contain 
language which in the common acceptation is cal¬ 
culated to intimidate a person of ordinary intelli¬ 
gence and courage.^® 

§16. Attempts 

Attempts to commit crimes involving threats or un¬ 
lawful communications may constitute criminal offenses. 
The crime of attempted extortion depends on the intent 
of the accused and not on the effect on the victim. 

Attempts to commit crimes involving threats or 
unlawful communications may constitute criminal 
offenses,^^ as under a statute making it unlawful 
to attempt to prevent any person from engaging 
in any lawful vocation.^^ The crime of attempted 
extortion depends on the acts, mind, and intent of 
the person threatening and not upon the effect or 
result on the person to be coerced.^® Under a stat¬ 
ute providing that fear such as will constitute ex¬ 
tortion may be induced by a threat to accuse a 
person of any crime, the fact that the person threat¬ 
ened is not actuated by fear in paying money to ac¬ 
cused and that for that reason the accused could 
not be guilty of the completed crime of extortion 
will not preclude a conviction for an attempt to 
commit the crime.^^ Under such a statute, where 


3. Ky.—Commonwealth t. Patrick, 

105 S.W. 981, 127 Ky. 473, 32 Ky. 
L. 343. 

Some statutea p nnifthing threats 
without speoULo intent, discussed 
generally supra §S 7-9, were evident¬ 
ly directed to threatening matter 
purporting to be sent by, or in the 
name of, the Ku Klux Klan without 
mentioning the organization as such. 
—Pauble V. State, 11 P.2d 202, 53 
Okl.Cr, 153. 

4b Ky.—Commonwealth v. Patrick, 

106 S.W. 981, 127 Ky. 473, 32 Ky. 
L. 343. 

82 C.J. p 939 note 44* 


5. Tex—'Dunn v. State, 63 S.W. 571, 
43 Tex.Cr. 26. 

62 C.J. p 939 note 45. 

6. Tex.—Dunn v. State, supra. 

62 C.J. p 939 note 46. 

7. Ark—Kosier v. State, 260 S.W. 
404, 163 Ark. 613. 

8. Ark —Kosier v. State, supra. 

62 C.J. p 939 no-te 48. 

9. Ark,—Kosier v. State, supra 

la. Ark—Kosier v. State, supra 
62 C.J. p 939 note 60. 

11. Ark.—G-urein v. State, 193 S.W. 

2d 997, 209 Ark. 1082. 

^Cal,—^People v. Goldstein, 191 P.2d 
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102, 191 P.2d 102, 84 Cal.App.2d 
681. 

12. Ark.—Gurein v. State, 193 S.W. 
2d 997, 209 Ark. 1082—Smith v. 
State, 179 S.W.2d 185, 207 Ark. 104. 

Preventing engagement in lawful vo^ 
cation as offense see supra § 7. 

13. Cal.—^People v. Robinson, 20 P. 
2d 369, 130 CalApp. 664—^People v. 
Davine, 1 P.2d 496, 115 Cal.App. 
289, appeal dismissed and certiorari 
denied 52 S.Ct. 600, 286 US. 528, 76 
L.Ed. 1270. 

14- N.T.—^People v. Gardner, 38 N.B. 
1003, 144 N.Y. 119, 43 Am.S.R. 741, 
21 L.R.A. 699. 

$2 C.J. p 939 note 52, 
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an intended victim of extortion paid money in ap- i cused, the offense is an attempt to commit, and not 
parent pursuance of threats, but really to entrap ac- [ consummated extortion.15 

B. PLRSOXS LIABLE AND DEFENSES 


§ 17. Persons Liable 

The accused may be guilty where he acted in con¬ 
junction OP conspired with others, and he may be held 
liable as a principal, even though he was not present 
when the money or property extorted was paid. 

On a charge of extortion by means of threats, 
accused may be guilty not only where he makes 
the threats himself but also where he acted in con¬ 
junction or conspired with those who did make 
them,^^ and one may be held liable as a principal 
even though he was not present when the money or 
property extorted was paid or transferred.^'^ How¬ 
ever, one cannot be held liable as a co-conspirator 
on a charge involving threats or unlawful com¬ 
munications where the essential elements of a 
conspiracy are lacking.^S Under statutes punishing 
extortion by means of threatening letters, where the 
offense lies in the sending of the letter, it is not 


material by whom it is written.!^ The offense of 
threatening to compel a person to act against his 
will may be committed by an officer of the United 
States where he is not in doing the act complained 
of acting within the scope of his official duties.^o 

§ 18. Defenses 

A conviction of sending a threatening note to one 
person will not bar a prosecution for sending a similar 
note to another, and the privilege of an attorney is not 
a defense to an accusation of writing threatening letters. 

A conviction of sending a threatening note to one 
person will not bar a prosecution for sending a 
similar note to another person, although the notes 
were mailed at the same time.^l The privilege of 
an attorney does not constitute a defense to an 
accusation of writing threatening letters.^^ 


C. PROSECUTION AND PUNISHMENT 


§19. In General 

General rules relating to the prosecution of a per¬ 
son accused of crime are discussed in Criminal 
Law § 107 et seq. The indictment, evidence, and 
trial of persons accused of making threats or un¬ 
lawful communications are considered infra §§ 20- 
26. 

Examine Pocket Parts for later cases. 

§ 20. Indictment or Information 

a. In general 

b. Intent 


c. Person to whom and against whom 

threat made 

d. Nature and subject matter of threat 
a. In Q-eneral 

In accordance with the rules as to Indictments or 
informations generally, the Indictment or information 
for an offense Involving threats or unlawful communica¬ 
tions must allege the essential elements of the offense. 

The general rules as to indictments or informa¬ 
tions as a basis for criminal prosecutions generally 
apply in prosecutions for crimes involving threats 
or unlawful communications.^^ The indictment or 
information must allege the essential elements of 
the offense as defined by statute,such as parting 


15. NT.T.—^People ex rel. Perry v. 
Gillette, 93 N.B 953, 200 K.Y. 275. 

16- Cal.—^People v. Jones, 77 P.2(i 
897, 25 Cal.App.2d 517. 

>62 C.J. p 940 notes 54, 56. 

Common, intent or conspiracy to ac- 
ct^re or tlireaten to accuse victim 
with intent to extort money makes 
all connected with threats guilty un¬ 
der statute.—Baker v. State, 170 S E. 
209, 47 GaApp. 205. 

17. Mich.—^People v. Percin, 47 K.W. 
2d 29, 330 Mich. 94. 

18 . Fact that plaintur and another 
oampaigiied jointly as a team for po¬ 
litical office would not make plaintiff 
responsible for his ceoa^didate's al- 
legred attempted blackmaiL—MoGuf- 


fin V. Maurer, 222 P.2d 486, 99 Cal. 
App.2d 183. 

19- Cal.—People v. Cadman, 57 Cal. 
662. 

Neb.—-Petty v. State, 236 N.W. 694, 
121 Neb. 228. 

20. Iowa—State v. Waite, 70 N.W. 
596, 101 Iowa 377. 

21. Tex.—Dunn v. State, 63 S.W. 671, 
672, 43 Tex.Cr. 25. 

62 C.J. p 942 note 98. 

22. N.Y.—^People v. Wickes, 98 N.Y. 
S, 163, 112 App.Div. 39, 20 N.Y.(>. 
9. 

Abusive ’ letter by attorney as not 
privileged under statute pui^ishlng 
letters tending to provoke breach 
of peace aee suprfu I I3u, ., ,, l 


23. N.Y.—People V. Pay, 64 N.Y.S.2d 
641, 184 Misc. 684. 

62 C.J. p 940 note 69. 

Allegation that accused “felonious¬ 
ly^* demanded payment of money held 
to negate any possible contention 
that person threatened owed accused 
the money demanded.—Es parte Es- 
den, 28 P.2d 132, 56 Nev, 169. 

24. Ind.—^McNamara v. IState, 181 
N.E. 612, 203 Ind. 696. 

Miss.—Smith v. State, 172 tSo. 132, 
177 Miss. 731. 

62 C.J. p 940 note 62. 
indictments held insufCLoient 
Bad.—McNamara V. State, 181 N.E. 
512, 203 Ind. 596. 

Miss.—Smith v. State, 172 So. 132, 
177 Miss^ 721r . j 
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with possession of the threatening writing,^^ the oc¬ 
currence of the proscribed results set out in the 
statute,or that the property was obtained from 
the person threatened with his consent,^? 

It is proper to charge the offense in any one or 
all of the methods defined by statute,and general¬ 
ly speaking an indictment or information is sufficient 
if it states the elements of the offense with suf¬ 
ficient clarity and certainty to apprise accused of 
the crime charged and enable him to prepare his 
defense.2^ While it is not necessary to charge the 
offense in the exact language of the statute if words 
of similar import are used,30 an indictment or in¬ 
formation charging the offense in the language of 
the statute is ordinarily sufficient,unless the lan¬ 
guage of the statute is general,3 2 and an averment 
of particular circumstances is necessary to apprise 
accused with reasonable certainty of the nature 
of the accusation he is called on to meet.33 It has 
been held that it is not necessary to allege complain¬ 
ants fear in an indictment for an attempt to com¬ 


mit extortion by threats.3^ 

b. Intent 

Where a certain Intent is an element of the offense, 
that intent must be averred. 

When the statute makes a certain intent an ele¬ 
ment of the offense that intent must be averred by 
a proper allegation.35 It has been held that the 
indictment or information need not expressly state 
this essential element; it is sufficient if it contains 
words conveying the same meaning.36 

c. Person to Whom and against Whom Threat 

Made 

While it has been held that an Indictment may be 
sufficient even though the name of the person threatened 
is not given, it has also been held that the indictment 
should state against whom the threat was directed and 
to whom it was made. 

While it has been held that an indictment may 
be sufficient, even though the name of the person 
threatened is not given,37 it has also been held that 
the indictment should state against whom the threat 


NTeb.—^Dickens v. 'State, 296 K.W. 869, 
139 Neb. 163—Dutiel v. State, 284 
N.W. 321, 135 Neb. 811. 

NT.—People v. Learman, 28 N.T.S.2d 
360, 261 App Div. 748—^People v. 
Roban, 45 N.T.S 2d 213. 

N.D—State v. Anderson, 267 N.W. 
121, 66 N.D. 522. 

Okl.—Connard v. State, 35 P.2d 278, 
66 Okl.Cr. 134, followed in 35 P.2d 
280, 66 OklCr. 137, and Waid v. 
'State, 36 P.2d 280, 66 Okl.Cr 138. 
Tex.—Walker v. State, 76 S.W.2d 
1050, 127 TexCr. 235—Goulding: v. 
iState, 70 S.W.2d 200, 126 Tex.Cr. 
73—Bettis V. State, 86 S.W. 1074, 
48 Tex.Cr. 22. 

62 C.J. p 940 note 62 [c]. 

25. Miss—Smith v. State, 172 So, 
132, 177 Miss. 731. 

26. Neb.—^Dickens v. 'State, 296 N W. 
869, 13'9 Neb. 163—Dutiel v. State, 
284 N.W. 321, 135 Neb. 811. 

27. Okl.—Connard v. State, 36 P.2d 
278. 66 OklCr. 134, followed in 35 
P.2d 280, 56 Okl.Cr. 137, and Waid 

V. State, 35 P.2d 280, 66 .OklCr. 
138. 

28. Iowa.—State v. Wilbourn, 267 N. 

W. 671, 219 Iowa 120—State v. Bs- 
sex, 260 N.W. 896, 217 Iowa 167— 
State V. Browning, 133 N.W. 330, 
153 Iowa 37. 

29. Cal.—People v. Goldstein, 191 P. 
2d 102, 84 Cal.App.2d 581. 

62 C J. p 940 note 63. 

XndlctmexLts held snfflcieiLt 
U.S.—Keys v. tr. S.. C.C-A.Mo., 126 
F 2d IS*!, certiorari denied 62 S.Ot. 
1296, 316 U.S. 694, 86 BEd. 1764. 
Ark.—Smith v. State, 179 S.W.2d 185, 
207 Ark. 104—^Kosier v. State, 260 
'S.W. 404, 163 Ark. 513. 

36 C. J.S.—61 


Cal—People v. Goldstein, 191 P.'2d | 
102, 84 Cal.App 2d 681—^People v. 
Peppercorn, 94 P 2d 80, 34 Cal.App. 
2d 603, 

Fla.—Petersen v. Mayo, 65 'So.2d 48 
Iowa.—State v. Wilbourn, 257 N.W. 
671, 219 Iowa 120. 

Ky—Fields v. Commonwealth, 86 S. 

W.2d 134, 260 Ky. 498. 

Me.—State v. Vallee, 12 A.2d 421, 
136 Me. 432. 

Neb—Trosper v. State, 258 NW. 62, 
128 Neb 165. 

N.J —State V. Morrissey, 78 A.2d 329, 
11 N J. Super. 298. 

Ohio—State v. Brunswick, App., 91 
NE2d 653—'State v. Brunswick, 47 
NE2d 916, 71 Ohio App. 101— 
State V. Brunswick, 44 N.B.2d 116, 
69 Ohio App. 407. 

Tex—Adams v. State, 163 ’S.W.2d 
410, 144 Tex.Cr. 399. 

62 C.J. p 940 note 63 [al. 

30- Ark.—^Kosier v. State, 260 S.W. 
404, 163 Ark. 513. 

Iowa.—State v. Wilbourn, 267 N.W. 
671, 219 Iowa 120. 

Miss.—Smith v. State, 172 So. 132, 
177 Miss. 731. 

62 C.J. p 940 note 61. 

31. Ga,—Beard v. State, 136 SB, 
333, 36 Ga,App. 266. 

Md—Lano v. State, 77 A.2d 126, 195 
Md. 363. 

Mass.—Commonwealth v. Pelligrini, 
186 NE. 552, 283 Mass. 300. 

Neb.—McKenzie v. State, 204 N.W. 
60,, 113 Neb. 576. 

WVa.—State v. KeifCer, 163 SB. 841, 
112 W.Va. 74. 

31 C J. p 719 note 52. 

32. Statutory language InsuOLcieut 
(1) Extoruon information which 

failed to contain statement of acts 

801 


constituting offense In ordinary and 
concise language and in such manner 
as to enable person of common under¬ 
standing to know what was intended, 
but which merely stated charge in 
general language of statute, was held 
insufficient as against demurrer on 
ground that it did not comply with 
statute requiring information to set 
out elements necessary to constitute 
offense.—State v. Anderson, 267 N.W. 
121, 66 N.D 522. 

(2) Thing sought to be extorted or 
gained is an essential element of the 
crime and cannot be pleaded in lan¬ 
guage of statute where statute is 
general, but averment must descend 
to particulars.—McNamara v. State, 
181 N.E 512, 203 Ind. 596. 

33. Ctrlxne of threatening to expose 
or impute “disgrace” to another with 
intent to extort money cannot he 
charged in language of statute.— 
State V. Pettett, 252 P. 104, 141 Wash. 
668 . 

34- N.T.—People v. Petrovich, 190 N. 
TS. 760, 116 Misc. 528, 39 N.T.Cr. 
300. 

35. Tex—Tindale v. State, Cr., 51 S. 
W. 373. 

62 C.J. p 941 note 64. 

36. Nev.—Ex parte Bsden, 28 P.2d 
132, 65 Nev. 169. 

mformatlou held sufflcieut 
Nev.—Ex parte Bsden, 28 P.2d 132, 65 
Nev. 169. 

37. Mass.—Commonwealth v. Pelli¬ 
grini, 186 NB, 652, 283 Mass. 300. 

Amendment of indictment as to per¬ 
son to whom injury was threaten¬ 
ed see infra subdivision e of this 
section. 
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was directed,and to whom it was made,^^ al¬ 
though the absence of a specific averment has been 
held not fatal where the fact sufficiently appeared 
from other allegations.^^ 

Amcfidment. Where there is statutory provision 
that the indictment may be amended, by motion of 
the prosecuting officer, in matters of form, it has 
been held that an indictment may not he amended 
to change the person to whom injury was threat- 
ened.41 

d. Nature and Subject Matter of Threat 

The character of the threat should be set out, and the 
threat should be alleged with such clearness and certainty 
as to apprise the accused of what he is called on to 
answer, and in some jurisdictions, but not others, a 
written threat must be set out in haec verba. 

The character of the threat should be set out,42 
and the threat should be alleged with such clear¬ 
ness and certainty as to apprise accused of the par¬ 
ticular act, or words, or letter for which he is called 
on to answer.^ 3 While, generally speaking, it is 
not necessary to set out the specific injury threat- 
ened,^^ or the manner of injury, it has been held 
that in order to charge the crime of threatening to 
commit the crime of maiming there must be some 
allegation identifying the member or members of the 
body threatened to be cut off or destroyed.'^ ^ 

Where the threat is verbal, the exact words used 
need not be alleged,but in some jurisdictions a 
written threat must be set out in hsec verba and, 
if it is in a foreign language, it must be followed by 
an English translation in other jurisdictions an 


allegation in hsec verba has been held not neces- 
sary,5^^ at least, the failure to set out the 
threat in hsec verba has been held to be a defect of 
form only and not of substance.^i In any case, 
whether the threat is verbal or written, the indict¬ 
ment should set forth the threat either in hsec verba 

or in substance.52 

Where the threat is one of the accusation of 
crime, it is not necessary to set out the precise 
offense,^3 but a crime must be so described as to 
bring it within the intent of the statute,^^ although 
it need not be alleged with the particularity that 
might be requisite in an indictment therefor.^^ 

Where the guilt or innocence of the threatened 
person is immaterial, allegations need not be made 
that the party against whom the threat was made 
was innocent of the crime or immorality of which 
the threat was made,*56 but, where under the stat¬ 
ute the threat must be one to do an illegal act, it 
has been held that the innocence of the threatened 
person must be alleged.^*^ So, where it is the ele¬ 
ment of falseness that makes a threat a crime, its 
falseness must be alleged,^S and it is not sufficient 
to allege that the threat was unlawfully made.^9 

Innuendo; libeL Ordinaril}^ the sense of the 
threat charged must not be materially enlarged or 
changed by innuendo.^^ However, where the of¬ 
fense charged is a threat to publish a libel and the 
language relied on and set forth in the indictment 
as libelous is doubtful or indefinite as to its intended 
meaning, it has been held that the indictment should 
explain its meaning by proper innuendo,and in 


38. Tex.—Goulding v. State, 70 S W. 
2d 200, 126 Tex.Cr. 73. 

62 C.J. p 941 note 66. 

39. Ind—^Kessler v. State, 50 Ind. 
229. 

Tex.—Gouldmgr v. State, 70 S.W.2d 
200, 126 Tex.Cr. 73. 

Information Ixeld suflcient against 
contention that it was defective for 
failure to state that the threat was 
made to the person threatened,— 
Trosper v. State, 258 N.W. 62, 128 
Keb. 165. 

40. Iowa—State v. Brownlee, 51 K. 
W. 25, 84 Iowa 473. 

62 C.J. p 941 note 67. 

41. Mass.—Commonwealth v. Snow, 
169 NE 642, 269 Mass. 698, 68 A. 
LR 920. 

42. Miss—'Smith v. State, 172 So. 
132, 177 Miss. 731. 

Or.—CorptLs jtirls cited in State v. 
Smith, 188 P.2d 998, 1002, 182 Or. 
497. 

Tex,—Goulding: v. State/70 S.W.2d 
200, 126 Tex-O. 73. 

62 C.J. p 941 note 71. 


43. Tex —Goulding v. State, supra. 
62 C.J. p 941 note 72. 

44. Cal.—People v. Goldstein, 191 P 
2d 102, 84 CaLApp2d 581—^People 
V. Peppercorn, 94 P.2d 80, 34 Cal. 
App.2d 603. 

45. Me—.State v. Vallee, 12 A 2d 421, 
136 Me. 432. 

46. Tex—Cox v. State, Cr, 242 S.W. 
2d 369. 

47. Tex —Goulding v. State, 70 S.W. 
2d 200, 126 Tex.Cr. 73. 

62 C.J. p 941 note 73. 

48. La—State v. Conradi, 64 So. 
577, 128 La. 106. 

62 C.J. p 941 note 74 
At commoxL law, an indictment for 
sending a threatening letter was re¬ 
quired to set out the letter in haec 
verba—Keys v, XJ. S , C.C A Mo., 126 
P.2d 181, certiorari denied 62 S.Ct. 
1296, 316 US. 694, 86 L Ed. 1764. 

49. La.—'State v. Conradi, 64 So 
677, 128 La. 105. 

50. Ala.—Johnson v. State, 44 So. 
670, 152 Ala, 46. 

62 C.J. p 941 note 76. 
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51. TJ.S—Keys v. U. S , C C.A Mo , 
126 P 2d 181, certiorari denied 62 
S.Ct. 1296, 316 U.S. 694, 86 LEd. 
1764. 

52. Tex—Goulding v. State, 70 S W. 
2d 200, 126 Tex Cr. 73. 

53. Cal—People v. Powell, 36 P 2d 
201, 1 Cal App 2d 222. 

54. U S.—U. S. V. Holmes, D C.Tex., 
llOPSupp 233. 

62 C.J. p 941 note 77. 

55. U S.—U. S. V. Holmes, supra 
Pla.—Petersen v. Mayo, 65 So.2d 48. 

62 C.J. p 941 note 78. 

56. Iowa.—State v. Debolt, 73 N.W. 
' 499, 104 Iowa 105. 

62 C.J. p 942 note 80. 

57. Tex,—^Scales v. State, 144 SW 
263, 66 TexCr. 355. 

58. Md—<Lano v. State, 77 A.2d 125, 
195 Md. 363. 

59. Md.—Lano v. State, supra. 

60. Tex.—^Atchley v. State, 120 >S W. 
10-10, 66 Tex.Or. 569. 

62 C.J. p 942 note 82. 

61. Tex—Walker V. State, 76 S.W.2d 
1060, 127 Tex.Cr, 235. 
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such case the indictment should be as definite and 
certain in charging that the alleged libelous state¬ 
ment comes within the meaning of libel as in charg¬ 
ing the offense of libel as such .^2 

Ozvnership of property. In some jurisdictions it 
is held that an indictment charging that threats 
were made with intent to extort property must al¬ 
lege the ownership of the property^^ unless money 
is demanded, in which case ownership is implied, 
but according to other authority such an allegation 
is not essential 

§ 21. - Issues, Proof, and Variance 

A material variance between the allegations of the 
indictment and proof is fatal except as it is cured by 
statute. 

In a jurisdiction where there are two statutes 
covering threats, one against “knowing and mali¬ 
ciously’’ sending a letter, the other against threats 
with intent to extort, in a trial under the first stat¬ 
ute evidence tending to show that defendant sent 
the letter with intent to extort is admissible as it 
goes to show that he “knowingly and maliciously” 
sent such letter.^^ 

As in other criminal prosecutions, a material 
variance between the allegations of the indict¬ 
ment and the proof is ordinarily fatal, for 
example, with respect to the nature and character 
of the threat on which the charge is based.®^ A 
variance between the indictment and proof at the 
trial of the middle name or initial of the person 
threatened has been held fatal,but such variance 
may be made immaterial by a statute providing that 
a defendant shall not be acquitted by reason of an 
immaterial misnomer of a third party.^O When the 
person threatened is known by two names, a state¬ 
ment of either in the indictment is sufficient and 


there is no variance between the indictment and 
proof if at the trial it is shown that in fact his 
real name was not that which was stated in the in- 
dictment.'^i A variance between the indictment 
and proof of the spelling of the name of the person 
to whom a threatening letter was sent has been held 

immateriaL'^2 

A variance of an immaterial word in the letter 
set out in the indictment and the letter proved at 
trial may be disregarded,The prosecution is 
not required to prove defendant’s use of the exact 
words alleged in the bill of particulars, it being 
sufficient if the substance of the threat alleged is 
proved.*^^ A defendant charged with threatening 
cannot be found guilty of the crime of compulsion 

(coaccion).’^^ 

§ 22. Evidence 

a. In general 

b. Admissibility to establish intent 

c. Weight and sufficiency 

a. In General 

The rules applicable In criminal prosecutions general¬ 
ly control as to the admissibility of evidence in prosecu¬ 
tions of offenses involving threats or unlawful communi¬ 
cations. 

The rules applicable in the case of criminal prose¬ 
cutions generally control as to the admissibility of 
evidence in prosecutions of offenses involving 
threats or unlawful communications.'7® Evidence 
otherwise competent is admissible to show the mean¬ 
ing which defendant understood the language of 
his alleged threat to have,*^*^ the effect which he 
should have known it would have on the mind of 
the person to whom it is made,'^S that defendant was 
a member of an organization banded together to 


62. Tex.—Walker v. State, supra. 

63. Ind.—Green v. State, 60 NE 
941, 157 Ind. 101. 

Minn.—^State v. UHman, 5 Minn. 13, 

64. N.Y —Biggs V. People, 8 Barb 
647. 

65. Information keld sufficient 

against contention that it failed to 
allege ownership of the property de¬ 
manded.—Trosper v. State, 258 N.W. 
62, 128 Neb. 166. 

66. La—State v. Goodwin, 37 La. 
Ann. 713. 

67. Ala.—^Dunham v. State, 17 So.2d 
592, 31 Ala.App. 401. 

Tex.—Harris v. State, 144 S.W.2d 646, 
140 Tex.Cr, 256. 

62 C,J. p 942 note 87. 

68. Iowa.—State v. Essex, 260 N.W. 
896, 217 Iowa 167. 

62 C.J. p 942 note 88, 


69. Mass —Commonwealth v. Buck- 
ley, 13 N.E. 368, 145 Mass. 181. 

70. Mass,—Commonwealth v. Snow, 
169 N.E. 542, 269 Mass. 598, 68 A 
LR. 920. 

71. Tex.—^Williams v. State, 13 Tex. 
App. 28'5, 46 Am R. 237. 

72. Md—Toomer v. tState, 76 A. 118, 
112 Md. 285. 

73- Md—Toomer v. State, supra. 

62 C.J. p 942 note 93. 

74. Mass —Commonwealth v. Cor¬ 
coran, 148 NE. 123, 252 Mass. 465 

75. Philippine.—XJ. S. v. Sevilia, 1 
Philippine 143. 

76. Evidence held admissible 

(1) Threats by telephone.—State 
V. Linhardt, 3 So,2d 552, 198 La. 182. 

(2) General order of police chief 
restricting officers to their routes, 

■ conversation |Detween officer and su- 
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periors Instructing him not to depart 
from order, and proof of officer's dis¬ 
obedience of police chief's order — 
Commonwealth v. Pelletier, 162 N.E. 
308, 264 Mass. 221. 

(3) Where defendant sought to at¬ 
tribute prosecution for extortion to 
his procurement of contracts favor¬ 
able to union, evidence that court 
had held the contracts unenforceable 
was admissible.—People v. Rosenz- 
weig, 193 NE. 161, 265 N.T. 323. 

(4) Other evidence see 62 C.J. p 943 
note 2 [a]. 

Evidence held inadmissible 
N.T—People v. Rosenzweig, 193 N.E. 
161, 265 N.T. 323. 

77- Pa—Commonwealth v. Campol- 
la, 28 PaSuper. 379. 

78- Pa—Commonwealth v. Campol- 
la, supra 
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§ 22 THREATS & UNLAWFUL COMMUNICATIONS 


commit crimes of the kind charged,and that ac¬ 
cused and other members received from an organ¬ 
ization money, the fruit of their unlawful acts.^O 
Threats made on former occasions are admissible 
to show the relationship between the parties which 
existed at the time the threat, for which the defend¬ 
ant is being prosecuted, was made.^i 

Where the question whether the complaining wit¬ 
ness was placed in fear by the threats is in issue, 
his declarations with respect thereto are admis- 
sible.^2 Where money is wrongfully exacted, the 
source from which the prosecuting witness obtained 
it is not material,S3 and evidence tending to show 
that the victim of extortion was justly indebted to 
accused has been held inadmissible.^^ Evidence that 
the person threatened had in fact committed the 
crime is not competent to show that the language 
used did not import and intend a threat to accuse 
him of having committed it.SS The state cannot 
introduce evidence as to the chastity of the wife 
at the time of the trial of an indictment of a husband 
for blackmail by threatening to accuse another of 
seduction of the wife.SQ 

Meaning of threatening letters. Parol evidence 
may be introduced to show the meaning of a 
threatening letter.s7 

b. Admissibility to Establish Intent 

Any relevant evidence which is otherwise competent 
Is admissible to establish intent or the absence thereof. 

Any relevant evidence which is otherwise com¬ 
petent is admissible to establish intent or the absence 
thereof.38 For example, in order to show the 
presence of intent, evidence may be admissible to 


show similar threats to extort money from others,®^ 
that defendant had been advised that his contem¬ 
plated act would be a crime,or that defendant had 
procured the arrest of complainant.^i To show the 
absence of intent, evidence of similar “jokes” is 
admissible,33 or evidence that defendant was acting 
under the direction of a society for the prevention 

of crime.33 

While by some authorities evidence tending to 
establish the guilt of the person threatened with 
an accusation is admitted as bearing on the ques¬ 
tion of intent,34 it has been held that the rule 
is limited to cases wherein the crime of which it is 
threatened to make an accusation involves a wrong 
to defendant,35 and in other cases the evidence is 
inadmissible.35 Obviously, where the view is taken 
that the guilt or innocence of the person threat¬ 
ened cannot be taken into consideration, evidence 
tending to show his guilt is inadmissible.37 Under 
a statute which provides that a threat made in jest, 
or in heat of anger, shall be but a misdemeanor, it 
is competent for a defendant to show that the 
threat was not followed by any conduct showing an 
intention to carry the threat into execution.38 

c. Weight and Sufficiency 

General rules as to the weight and sufficiency of evi¬ 
dence in criminal prosecutions are applicable in prosecu¬ 
tions involving threats and unlawful communications. 

The rules applicable to criminal prosecutions gen¬ 
erally with respect to the weight and sufficiency 
of the evidence are applicable to prosecutions for 
offenses involving threats and unlawful communica- 
tions.33 Circumstantial evidence may be sufficient 


79- Pa„—Commonwealth v. Campol- 
la, supra^ 

80. Pa.—Commonwealth v. Campol- 
la, supra. 

81- Ill.—Glover v. People, 68 W.E. 

464, 204 Ill. 170. 

62 C.J. p 943 note 7. 

82. Utah.—State v. Prince, 284 p. 
108, 76 Utah 205. 

83. N.Y,—'People v. Weinseimer, 102 
K.Y.S 679, 117 App Div. 603, 20 K. 
T.Cr. 537, affirmed 83 NE. 1129, 190 
N.T. 537. 

62 C.J. p 943 note 9. 

84- Idaho.—State v. Phillips, 116 P. 
2d 418, 62 Idaho 656. 

85^ Mass.—Commonwealth v. Buck- 
ley, 18 N.E. 677, 148 Mass. 27, 1 
Lr.R.A. 624. 

88- Ind.—McMillen v. State, 60 Ind, 
216. 

87. Ind.—^Motsingrer v. State, 24 N. 

E. 342, 123 Ind. 498. 

62 C.J. p 944 note 27, 


88, Wash.—State v. Richards, 167 P. 
47, 97 Wash. 587. 

89, Cal.—^People v. Francisco, 297 P. 
34, 112 CaLApp. 442, 

62 C.J. p 943 note 14, 

90, Wash.—State v. Richards, 167 P. 
47, 97 Wash. 687. 

91, Mich.—^People v. Whittemore, 61 
NT.W, 13, 102 Mich. 519. 

92, Ind.—^NTorris v. State, 96 Ind. 73, 
48 Am.R, 700. 

98. N.Y.—^People v, Gardner, 38 N.E. 
1003, 144 N.Y. 119, 43 Am S.R. 741, 
28 LR.A. 699, 9 N.Y.Cr. 404, 

94. Ohio.—r-Mann v. State, 26 NE. 
226, 47 Ohio St. 556, 11 L..R.A 666. 

62 C.J. p 943 note 22. 

95. Mass.—Commonwealth v. Jones, 
121 Mass. 67, 23 Am.R. 257. 

96. Mass.—Commonwealth v. Buck- 
ley, 18 N.E. 677, 148 Mass. 27, 1 
L.R.A 624. 

97. Mich.—People v. Whittemore, 61 
N.W. 13,102 Mich. 619. 
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98. Philippine —U. S. v. Paguirigan, 
14 Philippine 450. 

99. Ala.—Dunham v. State, 17 So.2d 
592, 31 Ala.App. 401. 

Bvidenoe held sufficlexit 

(1) To sustain conviction of extor¬ 
tion or blackmail. 

US—Friedman v. U. S., C.A.Mich., 
190 F.2d 364, certiorari denied 72 
S.Ct. 4 j 6, 342 US. 825, 96 L Ed. 624. 
Cal.—^People v. Goldstein, 191 P.2d 
102, 84 CaLApp 2d 681—People v. 
Turner, 70 P.2d 642, 22 CaLApp.2d 
186—^People v. Jacobsen, 64 P.2d 
748, 11 Cal App 2d 728—^People v. 
Phillips, 61 P.2d 1120, 10 Cal App. 
’2d 467. 

Ga,—Eller v. State, 172 IS E 692, 48 
GaApp. 163-—Baker v. State, 170 S. 
E 209, 47 GaApp. 205. 

Ky.—^Fields v. Commonwealth, 86 S. 

W.2d 134, 260 Ky. 498. 

Mich.—^People v. Percin, 47 N.W.2d 
29, 330 Mich. 94—^People v. Watson, 
11 N.W.2d 926, 307 Mich. 878. 

Neb.—^Trosper v. State, 268 N.W. 62, 
128 Neb. 165. 
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to sustain a conviction of the offense charged,^ and, 
while any possible inference of innocence need not 
be excluded,2 the evidence must exclude every rea¬ 
sonable hypothesis except that of defendant’s guilt.^ 

Accomplice's testimony. Persons who were 
secreted while defendant and an accomplice were 
discussing plans as to the best method of compelling 
the prosecuting witness to sign the notes, and who 
thereby assisted in the execution of a plan to secure 
evidence against defendant, are not accomplices, and 
their testimony need not be corroborated^ 

§ 23. Trial 

Questions of law and fact, and instructions to 
the jury in prosecutions involving threats and un¬ 
lawful communications are considered infra §§ 24, 
25. 

Examine Pocket Parts for later cases. 


§ 24. - Questions of "Law and Fact 

Where there ts any evidence on which the jury might 
justifiably find the existence or nonexistence of material 
facts in issue and the evidence is conflicting, or reason¬ 
ably permits different inferences to be drawn therefrom, 
the Issues should be submitted to the jury. 

Questions of law are for the court,^ and it is a 
question of law whether, from any view of the 
evidence, there is a question of fact to be sub¬ 
mitted to the jury or other trier of facts.® Ques¬ 
tions of fact are for the jury or other trier of facts 
to determine,*^ and, where there is any evidence on 
which the jury might justifiably find the existence 
or nonexistence of material facts in issue and the 
evidence is conflicting or of such character that 
different conclusions as to such facts reasonably may 
be drawn therefrom, the issues should be submitted 
to the jury for determination.® Thus, it is ordi¬ 
narily for the jury or other trier of facts to deter- 


N.T—^People v. Fichtner, 118 NT.T.S. 
2d 392, 281 App Div. 159, affirmed 
114 N.E2d 212, 305 N.Y. 864—Peo¬ 
ple V. Feld, 28 NT.Y.'S 2d 796, 262 
App.r>iv. 909—People v. Coulcher, 
8 ]Sr.Y.S.2d 162, 255 App Div. 954 
NT.C.—State v. Strickland, 49 S E.2d 
469, 229 N.C. 201. 

Ohio.—State v. Suspirata, 50 N.E.2d 
270, 71 Ohio App. 500, appeal dis¬ 
missed 48 NB2d 468, 141 Ohio St. 
456—State v. Bruno, App., 46 N. 
E 2d 835. 

Okl.—Shannon v. State, Cr., 256 P.2d 
475—Wehr v. State, 155 P 2d 731, 
79 Okl.Cr 426—^Fauble v. State, 11 
P.2d 202, 53 Okl.Cr. 153. 

Tex.—Burleson v. State, 9,6 S.'W.2d 
786, 131 Tex.Cr. 76 

Wis—O’Neil v. State, 296 N W. 96, 
237 Wis. 391, 135 A L.R. 719. 

62 C.J. p 944 note 31 [a]. 

(2) To sustain conviction for at¬ 
tempted extortion. 

Cal.—^People v. Jones, 77 P.2d 897, 25 
Cal.App.2d 517—People v, Powell, 
36 P 2d 201, 1 CaLApp 2d ’222—Peo¬ 
ple V. Robinson, 20 P.2d 369, 130 
Cal.App. 664. 

N.Y.—^People v. Lamm, 64 NTE 2d 374, 
292 N.Y. 224—People v. Coulcher, 8 
N.Y.S.2d 162, 266 App.Div. 964. 

(3) To sustain conviction for third 
degree robbery by extorting money 
from prosecuting witness by intimi¬ 
dating him with accusation of felo¬ 
ny.—State V. Williams, 71 S.W.2d 732, 
836 Mo. 234. 

(4) To sustain conviction of mail¬ 
ing- or transmitting anonymous or 
threatening letters.—State v. Strick¬ 
land, 49 S3.2d 469, 229 N.C. 201. 

(6) To sustain conviction of pre¬ 
venting engagement in lawful voca¬ 
tion. — Smith V. State, 179 S.W.2d 185, 
207 Ark. 104. 

(6) To sustain finding of intent to 


extort.—Connor v. U. S., 200 P.2d 750, 
91 US AppL.C 417. 

(7) To show threat to accuse of 
crime—State v. Keifer, 163 S E. 841, 
112 W.Va. 74. 

(8) To show that defendant joined 
in extortion conspiracy before its 
frustration, with full knowledge of 
its purposes and objectives, and per¬ 
formed several overt acts in eifort to 
accomplish such purposes.—People v. 
Jones, 77 P.2d 897, 25 Cal.App 2d 617. 

(9) To show or sustain findings as 
to other matters.—Commonwealth v. 
Pelligrini, 186 NB. 552, 283 Mass. 
300. 

Evidence held insufficient 

(1) To sustain conviction of extor¬ 
tion or blackmail. 

Cal.—^People v. Courtney, 22 P.2d 743, 
132 Cal.App. 204—People v. Ander¬ 
son, 24'2 P. 906, 7*6 Cal.App 365. 
N.Y,—People v. Greenberg, 43 NE.2d 
8*16, 289 N.Y. 72—People v. Hen¬ 
drickson, 35 N.Y.iS.2d 770, 264 App. 
Div. 903—People v. Learman, 28 N. 
Y,S.2d 360, 261 App.Div. 748—Peo¬ 
ple V. Barile, 279 NY.S. 623, 244 
App.Div. 372—^People v. Martinez, 
Co.Ct., 26 NY.S.2d 637. 

62 C.J, p 944 note 31 [h]. 

(2) To sustain conviction of con¬ 
spiracy to commit extortion.—^People 
V. Greenberg, 43 N.B.2d 816, 289 N.Y. 
72. 

(3) To sustain conviction of coer¬ 
cion or threatening person with in¬ 
tent to compel threatened person to 
act against his will. 

Fla—Butler v. State, 48 So.2d 748. 
NY—^People v. Messineo, 59 N.YS. 
2d 776, 270 App.Div. 817—People v. 
Hendrickson, 35 NY.S 2d 770, 264 
App.Div. 903—^People v. Martinez, 
26 N.Y.S,2d 637. 

(4> To sustain conviction of send¬ 
ing tp aiiother a tbxeatenlng or abu¬ 
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sive letter which might tend to pro¬ 
voke a breach of the peace.—^Dunham 

V. State, 17 'So.2d 692, 31 Ala.App. 401. 

(5) To show that complainant was 
induced, coerced, intimidated, or 
threatened.—^Dickens v. State, 296 N 

W. 869, 139 Neb. 163. 

(6) To sustain conviction for pre¬ 
venting a person from engaging in a 
lawful vocation—^Adams v State, 163 
S.W2d 410, 144 Tex.Cr. 399 

1. Iowa.—State v. Debolt, 73 NW. 
499, 104 Iowa 105. 

62 C.J. p 944 note 32. 

2. N.Y.—People v. Adrogna, 124 N 
Y.S. 68, 139 App.Div. 595, 26 N.Y. 
Cr. 37. 

3. Ga.—O'Neal v. State, 126 S E. 
863, 33 Ga.App. 582. 

62 C.J p 944 note 34 

4. Iowa.—'State v. Brownlee, 51 N W. 
25, 84 Iowa 473. 

5. N.Y.—^People v. Rudolph, 100 N. 
E 2d 142, 303 N.Y. 73. 

3. N.Y.—^People V. Rudolph, supra. 

7. Minn—State v. Brown, 282 N. 
W. 136, 203 Minn. 605, 

NY.—People v. Rudolph, 100 N.E. 

2d 142, 303 NY. 73. 

Okl,—Wehr v. State, 165 P.2d 731, 79 
Okl.Cr. 426. 

62 C J. p 944 note 36. 

8. Wis.—O’Neil v. State, 296 NW. 
96, 237 Wis. 391, 135 A.L.R. 719. 

Evidence held sufficient 

To require or warrant submission 
of issue to jury. 

Iowa—State v. Schreck, 1 NW.2d 
690, 231 Iowa 542—State v. Wil- 
bourn, 257 N.W. 571, 219 Iowa 120. 
Mich—^People v. Watson, 11 NW.2d 
926, 307 Mich. 378. 

NC.—State v. Moore, 168 S.B. 842, 
204 NO. 645. 

Pa.—Commonwealth v. Mann, 170 A. 
381. Ill PaSuper. 371. 



§§ 24-25 THREATS & UNLAWFUL 

mine whether there was or was not a threat,^ wheth¬ 
er or not accused used or attempted intimidation of 
complainant by threats or force,or was the author 
of a written threat,as is also the question of the 
meaning- of an ambiguous letter,^^ although it has 
been held that the question of whether the evi¬ 
dence of statements alleged to have been made 
could be found to constitute a threat presents a 
question of law for the court.^^ Also, it is ordi¬ 
narily for the jury to determine the question of 
intent,or whether the victim consented to the 
taking of money or property from him>5 

§ 25. - Instructions 

The instructions must correctly state the law appli¬ 
cable to the facts and must not invade the province of 
the jury. 

General rules as to instructions in criminal cases 
apply in prosecutions for offenses involving threats 
and unlawful communications,^® The instructions 
must not invade the province of the jury,!'^ and 
must correctly state the law applicable to the facts. 

The failure of the court by proper instruction to 
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limit the evidence tending to show defendant guilty 
of another crime is not error in the absence of a 
request therefor.^^ 

Where, in a letter which serves as the basis of a 
prosecution under a statute, the language charged 
as conveying a threat within the meaning of the 
statute is susceptible of the construction that it was 
intended as a warning against what another person 
might do rather than as a threat of what the writer 
intended to do, the jury should be instructed that 
there is a difference between such warning and the 
threat contemplated by the statute.^O Defendant 
is entitled to an instruction that, if the jury find the 
letter is fairly susceptible of two interpretations, 
and the question of the correct one is in doubt, it 
is their duty to give him the benefit of the interpreta¬ 
tion most consonant with the theory of a lawful pur¬ 
pose on his part and of his innocence of the offense 
charged.^^ A refusal to instruct the jury with rela¬ 
tion to defendant's honesty of belief cannot be ob¬ 
jected to where the jury replied to a question from 
the court that defendant did not so honestly be- 

lieve.22 


9 . Mich,—^People v, Whittemore, 61 
N.W. 13, 102 Mich. 519. 

62 C.J. p 944 note 37. 

10. ISr.Y.—People v. Rudolph, 100 N 
E.2d 142, 303 IST.T. 73. 

11. La —State v. Linhardt, 3 So 2d 
552, 198 La. 182. 

N’.J.—State V. Venzio, 87 A. 126, 84 
N.JLaw 418. 

12 . Ind.—Motsin^er v. State, 24 N. 
E 342, 123 Ind. 498. 

13. Mass.—Commonwealth v. Cor¬ 
coran, 148 N.E. 123, 252 Mass. 465. 

62 C.J. p 944 note 40. 

14. Mich —People v. Percin, 47 K.W. 
2d 29, 330 Mich. 94—People v. Wat¬ 
son, 11 NT.W 2d 926, 307 Mich. 378— 
People V. Braman, 30 Mich. 460 

Wis.—O'NTeil v. State, 296 N.W. 96. 
237 Wis. 391, 135 ALR 719. 

15. Cal.—People v. Goldstein, 191 P. 
2d 102, 84 Gal.App 2d 681. 

16. Ga.—Eller v. IState, 172 S E. 692, 
4‘8 Ga.App. 163. 

17- Cal —People v. Choynski, 30 P. 

791, 95 Cal. 640. 

62 C.J. p 945 note 46. 

16. Instructions held proper or er¬ 
roneously refused 
<1) Instruction that intent may he 
Inferred from acts done, nature of 
acts, and manner in which, or cir¬ 
cumstances under which, acts were 
done.—State v. Wllbourn, 257 N.W. 
671, 219 Iowa 120. 

(2) Instruction to acquit defend¬ 
ants if defendants or persons with 
whom they were acting: had no inten¬ 


tion to extort money.—Baker v. State, 
170 SE. 209, 47 Ga.App. 205. 

(3) Instruction defining’ conditions 
under which payment would not he 
voluntary—State v. Wilhourn, 257 N. 
W. 571, 219 Iowa 120 

(4) Instruction charging^ that both 
persons committing offense and those 
aiding or abetting Its commission 
must be tried as principals, and de¬ 
fining “to aid and abet” as to attempt 
to act or to approve act either by 
active participation or by advice or 
encouragement, and charging that, 
if defendant aided or abetted m com¬ 
mission of offcnsr charcrcd, he was 
guilty.—State V. l\j]bourn, 257 N.W. 
571, 219 Iowa 120. 

(5) Other instructions. 

Ga.—^Eller v. State, 172 S.E. 692, 48 

Ga.App. 163—Baker v. State, 170 

S.E 209, 47 Ga.App, 205. 

Idaho —State v, Phillips, 115 P.2d 

418, 62 Idaho 656. 

62 C.J. p 944 note 45 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

(1) In extortion prosecution, in¬ 
struction that, if receipt for money 
was given by accused to prosecuting 
witness by accused threatening al¬ 
leged victim of a crime or to injure 
him in his trade, ‘^profession or 
business or with intent to extort 
money from'* him, accused was 
guilty, was erroneous by reason of 
the insertion of the word “or” be¬ 
tween the words “business” and 
“with,” since the phrase “with in¬ 
tent to extort money” was not stat¬ 
ed as an essential accompaniment to 
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the acts preceding it, but as an in¬ 
dependent offense —Stockman v. 
State, 293 N.W. 923, 236 Wis. 27. 

(2) Instruction directing acquittal 
if defendant believed that person 
threatened was guilty of theft m an 
amount approximately equal to the 
amount demanded —People v. Ficht- 
ner, 118 N.T.S.2d 392, 281 App Div. 
159, affirmed 114 NE.2d 212, 305 N. 
Y. 864. 

(3) Instruction that defendant had 
a right to demand money in satis¬ 
faction for damages sustained by 
reason of libel and to state that if 
damages were not paid criminal pro¬ 
ceedings could be instituted was 
properly refused,—O'Neil v. State, 
296 N.W. 96, 237 Wis. 391, 135 A.L.R. 
719. 

(4) Instructions advising jury that 
all concerted activities by combina¬ 
tion of workmen are illegal.—People 
V. Bail, 140 P2d 828, 22 Cal.2d 642. 

(5) Other instructions. 

Iowa.—State v. Essex, 250 N.W. 896, 
217 Iowa 157. 

N.Y.—People v. Kaplan, 264 N.Y.S. 
542, 147 Misc. 752. 

Wis.—-Stockman v. State, 293 N.W. 

923, 236 Wis. 27. 

62 C.J. p 944 note 45 [b]. 

19- Ill.—Glover v. People, 68 N.E. 
464, 204 Ill. 170. 

20. La.—State v. Conradi, 60 So. 16, 
131 La. 631. 

21 . La.—State v. Conradi, supra. 

22. Mass —Commonwealth v. Good¬ 
win, 122 Mass. 19. 
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§ 26. Sentence and Punishment 

Statutes usually prescribe the punishment for offenses 
involving threats or unlawful communications and the 
sentence should conform thereto. 


The punishment for offenses involving threats or 
unlawful communications is usually prescribed by 
statute and the sentence should conform thereto.^^ 


III. CIVIL LIABILITY 


§ 27. Nature and Grounds 

a. In general 

b. Coercion, duress, and extortion by 

threats or unlawful communications 

a. In General 

While mere threats are not actionable, a threat may 
be actionable where it results in the invasion of a right 
or interest which the law protects, and recovery has 
been allowed where physical injury results from inten¬ 
tionally subjecting the plaintiff to serious mental distress 
by threats. 

Mere threats,including threats of bodily in¬ 
jury,are not in themselves actionable, at least, 
where no causal relationship between such threats 
and the damages claimed is shown.A threat to 
physical well-being made under such circumstances 
that it is not actionable as a technical assault, as 
where the threat relates to action that might take 
place in the future, may nevertheless be actionable 
where it results in the invasion of a right or inter¬ 
est which the law protects.^7 The cause of action 
in such case arises from the threat and the con¬ 
sequent damage. 

Recovery has been allowed where physical injury 
results from intentionally subjecting plaintiff to 


serious mental distress by threats.^9 To warrant 
recovery it has been held that it must appear that 
the injuries were the natural and proximate result 
of the mental distress, fright, or shock, and that de¬ 
fendant knew or should have known that his threat 
would with reasonable certainty cause such a re¬ 
sult, and it must appear that the injuries resulted 
from such gross carelessness, coupled with knowl¬ 
edge of the probable physical results, as would 
amount to willful and reckless disregard of the 
consequences or that the fright was brought about 
by the deliberate and malicious intention on the 
part of defendant to injure plaintiff.SO While re¬ 
covery has been denied for mental suffering or an¬ 
noyance alone,it has been held that one who, 
without a privilege to do so, intentionally subjects 
another to mental suffering or emotional distress 
incident to a serious threat is liable for such mental 
suffering or emotional distress.^^ 

In order that a cause of action shall arise it has 
been held that the fear must not be a vain one,^^ 
and must be founded on an adequate threat^^ of 
such a nature, and made under such circumstances, 
as to affect the mind of a person of ordinary rea¬ 
son and firmness so as to influence his conduct,^^ 


23. Okl—Fauble v. State, 11 P.2d 
202, 63 Okl.Cr. 163. 

Sentence held not excessive 

Okl.—Wehr v. State, 155 P.2d 731, 
79 Okl.Cr. 426. 

24. D.C—Christianson v. Gaines, 174 
F2d 534, 85 U.S.App P.C. 16. 

1 C.J. p 964 note 6 [a]. 

Threat of long* jail sentence unless 
crime admitted 

D.C—Hunt V. Calacino, D.C., 114 F. 
Supp. 254. 

25- S.C.—^Brooker v. Silverthorne, 99 
SE. 350, 111 S.a 663, 6 A.L.R. 1283. 

26. D.C.—Christianson v. Gaines, 174 
F.2d 634, 85 U.S.App.D.C. 15. 

27- Cal.—State Rubbish Collectors’ 
Ass’n' V. SiliznofC, 240 P.2d 282, 38 
Cal.2d 330. 

62 C.J. p 946 note 64. 

Threat actionable as assault see 
Assault and Battery §§ 2-7. 

28- S.C.—^Brooker v. Silverthorne, 99 
S.E. 360, 111 S.C. 653, 6 A.D.R. 1283. 

Vt.—Grimes v. Gates, 47 Vt 694, 19 
Am.R. 129. ^ 

29. U.S.—^Grtilf Refining Co. V. Atch- 

‘ ibon, OiA.Iia., 196 F.2d !268, certio¬ 


rari denied 73 S Ct. 42, 344 U.S. 833, 
97 L.Ed. 649. 

Cal.—State Rubbish Collectors’ Ass’n 
V. Sihznoff, 240 P 2d 282, 38 Cal.2d 
330—Bowden v. Spiegel, Inc, 216 P. 
2d 571, 96 Cal.App2d 793—Emden 
V. Vitz, 198 P.2d 696, 88 Cal.App. 
• 2d 313. 

D.C—Clark v. Associated Retail 
Credit Men of Washington, D.C., 
105 P.2d 62, 70 App.D.C. 183. 

30. Ga,—^Hamby v. Edmunds Motor 
Co, 55 S.E 2d 743, 80 Ga.App. 209. 

31. Vt.—Taft V. Taft, 40 Vt. 229, 94 
Am.D. 389. 

62 C.J. p 945 note 60. 

Trouble and expense in discovering 
the authorship of a threatening letter 
and exposing its falsehood are not 
sufficient to support a civil action — 
Taft V. Taft, supra. 

32. Cal.—State Rubbish Collectors 
Ass'n V, SiliznofC, 240 P.2d 282, 38 
Cal.2d 330. 

lo^a—Cumett v. Wolf, 67 I^.W.2d 
915—Barnett v. Collection Service 
Company, 242 JST.W. 25, 214 Iowa 
1303. 

62 C.J. p 945 note 62. , . 

m 


33. S.C.—Brooker v. Silverthorne, 99 
S E 350, 111 S.C. 553, 5 A.L.R. 1283. 

Vt—Grimes v. Gates, 47 Vt. 594, 19 
Arni.R. 129. 

34. Vt—Grimes v. Gates, supra. 

Ky.—Sears, Roebuck & Co. v. De- 

vine, 254 SW,2d 927. 

La.—Martin v. IsTunez, App., 178 Soi 
662. 

A person who was found to have 
struck victim without cause could 
not recover for statements of victim 
that assault was without provocation 
or for victim's threats against him 
made in heat of passion.—Martin v. 
Nunez, La.App., 178 So. 662. 

Abusive language not actionable 
Calling plaintiJK a damn liar, a 
damn little runt, and telling him that, 
if he was not satisfied with the 
weights of his tobacco, to take his 
damn tobacco out of defendant's 
warehouse is not by itself civilly ac¬ 
tionable.—Flowers v. Price, 3 S.E.2d 
38, 190 S.C. 392. 

35. S.C.—^Brooker v. Silverthorne, 99 
S.E. 350, 111 S.C. 553, 5 A.L.R. 1283, 

62 C.J. p 945 note 58. 
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or it must appear that the person against whom it 
is made was peculiarly susceptible to fear, and that 
the person making the threat knew and took ad¬ 
vantage of the fact that he could not stand as much 
as an ordinary person.^® However, if the threat 
is of such character as to induce fear in a person 
of ordinary firmness, it has been held that the fact 
that the person threatened suffered from a condi¬ 
tion which made him or her more susceptible to the 
injury suffered will not preclude recovery even if 
such fact was unknown to the tort-feasor.37 A 
threat to do that which one has a legal right to do 
ordinarily cannot be the basis of an action.^^ 
Friendly information of an impending criminal 
prosecution cannot be the grounds for an action for 
threat of malicious prosecution with a recovery of 
punitive damages.^9 

Abusive language for purpose of intimidation. 
It has been held that abusive language, not de¬ 
famatory or connected with an assault, used for the 
purpose of intimidation and inducing payment of an 
alleged claim cannot form the basis of a cause of 
action.^^ 

Letter tending to provoke breach of peace. Viola¬ 
tion of a criminal statute punishing letters tending 
to provoke a breach of the peace may form the 
basis of a civil action for damages.'^l 
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h. Coercion, Duress, and Extortion by Threats 
or Unlawful Communications 

Coercion or duress, or the violation of a criminal 
statute punishing threats with intent to extort or to 
compel another to act against his will, may form the 
basis of a civil action sounding in tort. 

Coercion or duress,^^ or the violation of criminal 
statute punishing threats with intent to extort money 
or pecuniary advantage,or threats with intent to 
compel the threatened person to do an act against 
his will,^^ may form the basis of civil action 
sounding in tort. Under what has been said to he 
the modern view,^^ the obtaining of a transfer of 
any form of property by duress is recognized as 
tortious,and relief ordinarily may be sought, for 
duress compelling the transfer of personal property, 
by an action at law for damages.^'^ To sustain an 
action for damage on ground of coercion it has 
been held that there must be some wrongful or un¬ 
lawful act or conduct on the part of defendant suffi¬ 
cient to constrain plaintiff against his will to do 
or refrain from doing something which he has a 
legal right to do or refuse to do and resulting in 
damage to him.^S It has been held, however, that 
the fact that the coercion exercised did not produce 
the result desired will not preclude recovery,'^^ 
Where a criminal statute is relied on as the basis 
of the action, it must appear that the statute has 
been violated and that plaintiff is entitled to the 
protection of the statute.®^ 


se. S.-C.—Brooker v. Silverthorne, 
supra. 

Vt.—Grimes v. Gates, 47 Vt, ■694, 19 
Am.B. 129. 

37. U.S.—Gulf Refining Co. v. Atch¬ 
ison, C.ALa., 196 F.2d 2S8, cer¬ 
tiorari denied 73 S.Ct. 42, 344 XJ. 
S. 833, 97 L.Ed. 649. 

38. Ill.—Stoners Beauty Shops v, 
Morrison Service Ass'n, 1 N.E.2d 
816, 285 Ill.App. 163. 

Okl.—^arngan v. Henderson, 135 P. 
2d 330, 192 Okl. 254—Corpus Juris 
Q,uoted iu Peoples Finance & Thrift 
Co. V. Harwell, 82 P.2d 994, 995, 
183 Okl. 413. 

62 G.J. p 946 note 63 
“There can be nothing unlawful 
in threatening to do that which it 
is lawful to do.“—'H. L. R. B. v. Karp 
Metal Products Co., C.C.A.2, 134 F.2d 
954, 955, certiorari denied Karp Metal 
Products Co. V. NT. L. B. B., 64 S.Ct. 
941, 322 U.S. 728, 88 L.Ed. 1564. 

39. Miss.—Meek v. Harris, 71 So, 1, 
110 Miss. 805. 

62 O.J. p 946 note 65. 

40. Ala.—^Ex parte Hammett, 66 So. 
2d .600. 

41. Ala.—^Herman Saks & Sons v. 
Ivey, 157 So. 265, 26 Ala.App. 240. 

42. Lra.—Quina V. Robert’s, App., 16 
So.2d 658. 


IST.Y.—30 East End v. World Steel 
Products Corp , 110 K.T.S.2d 754. 
Compulsory payments or payments 
under duress and right to recover 
them are discussed in Payment '§§ 
146-164. 

43. Wis.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., 269 
N.W. 295, 222 Wis. 612, 106 A.L.R. 
1443. 

44. Wis.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., su¬ 
pra, 

45. U.S.—Furman v. Gulf Ins. Co. of 
Dallas, Tex., C.C.A.MO., 152 F.2d 
891. 

46. U.S.—Furman v. Gulf Ins. Co. of 
Dallas, Tex., supra 

N-Y.—^Sciasscia v. Fredbum Const. 
Corp , 287 N.Y.S. 613, 248 App.Div. 
GO'S. 

47. U.S.—Furman v. Gulf Ins. Co. of 
Dallas. Tex., C.C.A.Mo., 152 F.2d 
891. 

Fact that transfer is in part sup¬ 
ported by consideration does not af¬ 
fect the right to maintain action, al¬ 
though it may reduce the amount of 
recovery.—^Furman v. Gulf Ins. Co. 
of Dallas, Tex., supra. 

48. Minn.—^First State Bank of Hu¬ 
go V. Federal Reserve Bank of 
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Minneapolis, 219 NT.W. 908, 174 

Minn. 635, 61 A.L.R. 467. 

Okl.—Corpus Juris quoted iu Peoples 
Finance & Thrift Co v. Harwell, 
82 P.2d 994, 995, 183 Okl. 413. 

Store owner not liable for detective^a 
extortion 

Store owner employing detective 
agency to protect its property held 
not liable for extortion committed by 
agency’s employee, without any au¬ 
thority, apparent or real, from the 
store owner.—^Adams v. F. W. Wool- 
worth Co., 267 N.Y.S. 776, 144 Misc. 
27, 

49. La.—Quina v. Robert’s, App., 16 
So.2d 668. 

60- Wis.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., 269 
K.W. 296. 222 Wis. 612, 106 A.D.R. 
1443. 

Injury to reputation is not within 
statute imposing a criminal penalty 
on any person who maliciously 
threatens to accuse another of any 
crime or offense, or to do any injury 
to the person, property, business, 
profession, calling, or trade of an¬ 
other with intent to extort or with 
intent to compel another to do an 
act against his will so as to give rise 
to civil action by yectson ©f violation 
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In general terms, duress is the domination of 
another's will to his detriment by means or under 
circumstances that make the particular transaction 
wrongful against him.^l In modern law it is 
recognized that fear of property loss or economic 
loss,or loss of other substantial rights or privi- 
leges,53 is as effective a means of compelling a 
person to act against his will as fear of bodily 
harm. The fact that a choice is made between 
comparative evils does not exclude duress.54 

In accordance with the modern doctrine, discussed 
in relation to contracts in Contracts § 175, duress 
is to be tested, not so much by the nature of the 
threats and their effect on a hypothetical person, but 
by the state of mind of the victim,55 and whether 
he or she was in fact bereft of the free exercise 
of will power taking into consideration the sur¬ 
rounding circumstances, such as age, sex, capacity, 


situation, and relation of the parties.56 However, 
it has also been held that a claim of duress cannot 
be sustained where there is full knowledge of the 
facts of the situation and ample time and full op¬ 
portunity for full and free investigation, delibera¬ 
tion, and reflection,5'^ and a transaction claimed to 
have been made under duress may be ratified by 
silence and acquiescence for a considerable period, 
action in accordance with it, and acceptance of 
benefits under it.^s 

Ordinarily, it does not constitute duress to threat¬ 
en to do what one has a legal right to do,5 9 and it 
has been declared that it is not blackmail or ex¬ 
tortion for a person to claim what he believes due 
him,50 Thus, the assertion of an intention to pur¬ 
sue a legal remedy ordinarily is not considered 
duress.51 In order to constitute duress it has been 
held that the threatened action must be unlawful 


of statute.—Judevine v. Benzies-Mon- 
tanye Fuel & Warehouse Co., supra 
Blackmail not cause of restUt; ma¬ 
licious intent lacking* 

The violation of a criminal stat¬ 
ute against blackmail or extortion 
does not give rise to a cause of ac¬ 
tion under another statute providing 
that, “when the law requires one to 
do an act for the benefit of another, 
or to forbear the doing of that which 
may injure another, though no action 
be given in express terms, upon the 
accrual of damage the injured party 
may recover," where the circum¬ 
stances attending the alleged black¬ 
mail are not such as would with rea¬ 
sonable certainty have caused the re¬ 
sult of which complaint is made or 
authorize the inference of a deliber¬ 
ate and malicious intention on the 
part *of defendant to injure plaintiff. 
—Hamby v. Edmunds Motor Co, 65 
S.E.2d 743, 80 Ga.App. 209. 

51. XJ.S.—^E\irman v. Gulf Ins. Go. 
of Dallas, Tex,, C C.A,Mo., 162 P.2d 
891. 

Cal.—Sistrom v. Anderson, 124 P.2d 
372, 61 CaLApp.2d 213. 

Duress compared with fraud see 
Fraud § 1. 

62. Ill,—Belter v. Illinois Nat. Cas. 
Co., 65 N.E.2d 830, 328 Ill App. 

234, reversed on other grounds 73 
N.E.2d 412, 397 III. 141, certio¬ 

rari denied Belter v. Palmer, 68 S 
Ct. 100, 332 U.S. 791, 92 L.Ed. 373. 
N.T.—30 East End v. Wbrld Steel 
Products Corp., 110 N.T.S 2d 754. 
The broad doctrine of ‘^business 
compulsion” has been recognized in 
the field of duress—Furman v. Gulf 
Ins. Co. of Dallas, Tex., C.C.A.M 0 ., 
162 F.2d 831. 

Threat of .diaohargTo from employment 
Complaint which alleged that plain¬ 
tiff, who had not agreed at time of 
his employment to return any part of 


his wages was induced by defend¬ 
ants, after plaintiff had earned and 
had been paid his weekly wages, to 
pay part of such wages to defendants 
under threat of discharge was held 
to state cause of action for extortion. 
—Sciasscia v. Fredburn Const. Corp., 
287 N.T.S. 513, 248 App.Div. 608. 
Common-law olassihcation 
At common law where an act was 
by threats, which apparently could 
not be restricted, the act was class¬ 
ed as “duress of the person," but 
where the act consisted of a tortious 
seizure or detention of property from 
the person entitled to it, and required 
some act as a condition for its sur¬ 
render, the act was classed as “du¬ 
ress of goods" or “duress of prop¬ 
erty."—Sistrom V. Anderson, 124 P. 
2d 372, 51 Cal.App.2d 213. 

53. Fear of loss of access to one’s 
country is a means of exercising du¬ 
ress.—^Kasumi Nakashima v. Ache- 
son, DC.Cal., 98 F.Supp. 11. 

54. m.—Belter v. Illinois Nat. Cas. 
Co, 65 N.E2d 830, 328 Ill.App. 234, 
reversed on other grounds 73 N.E. 
2d 412, 397 Ill. 141, certiorari de¬ 
nied Belter v. Palmer, 68 S Ct. 100, 
332 U.S. 791, 92 L.Ed. 373. 

55. Mo.—Weisert v. Bramman, 216 
SW.2d 430, 368 Mo 636. 

Tenn.—State ex rel. Ammons v. City 
of Knoxville, 232 S.W.2d 564, 33 
Tenn App. 622. 

56. Mo—^Weisert v. Bramman, 216 
S.W.2d 430, 368 Mo. 636. 

57. Mo—-Weisert v. Bramman, su¬ 
pra—Tanner v. West, 99 S.W.2d 7, 
339 Mo. 738. 

58. Mo.—^Weisert v. Bramman, 216 
S.W.2d 430, 358 Mo. 636. 

59. N.T.^—^30 East End v. World 
Steel Products Corp,, 110 N.T.S.2d 
764. 


Okl.—Kizziar v. Pierce, 226 P.2d 941, 
204 Okl, 51. 

Tex.—^Willborn v. Deans, Civ.App , 
240 S.W-2d 791, refused no revers¬ 
ible error. 

A Claim of duress by business com¬ 
pulsion can not be based upon do¬ 
ing or threatening to do that which 
a party has legal right to do.—^Fisch¬ 
er V. Bichard Gill Co., Tex.Civ.App., 
253 S.W.2d 915, error refused. 

60. Kan.—Smith v. Wyandotte Fur¬ 
niture Oo., 119 P.2d 478, 154 Kan. 
494. 

Settlement of embezzlement 

The acceptance of a note, by an 
employer, in settlement for an 
amount embezzled by an employee is 
not alone ground for a civil suit of 
extortion.—Alio way v. Fitzgerald, 103 
So. 440, 158 La 54. 

61. N.J.—Standard Badio Corp. v. 
Triangle Badio Tubes, 14 A.2d 763, 
125 N.J.Law 131 

N.T.—Petition of Salomon, 111 N. 
Y.S.2d 684. 

Tex —Willborn v. Deans, Civ.App., 
240 S.W.2d 791, refused no reversi¬ 
ble error. 

Suit to enforce debt or obligation 

Ordinarily, it is not legal duress 
to threaten to or actually take ad¬ 
vantage of the usual remedy by suit 
for enforcement of a debt or obliga¬ 
tion.—McNichols V. Nelson Valley 
Bldg. Co., 218 P.2d 789, 97 Cal.App.2d 
721. 

Power of sale to enforce usurious 
debt 

Mortgagee advertising property for 
sale for payment of usurious debt 
was held not liable to mortgagor €is 
for extortion of money not due, not¬ 
withstanding mortgagor subsequent¬ 
ly enjoined sale on showing that he 
had paid all he was legally liable for 
and recovered overpayment, since 
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or wrongful,62 even though the threat exerts such 
pressure as to preclude the exercise of free judg¬ 
ment,® 3 actions may be wrongful within the 

meaning of the rule, even though they are not 
criminal or tortious or in violation of a contractual 
duty,®4 and it has been held that damages may be 
recovered for mental anguish resulting from a 
creditor’s unreasonable methods in attempting to 
collect a debt.®® 

Insistence on an obligation above and beyond that 
given by contract has been held to constitute du¬ 
ress.®® However, it has also been held that a con¬ 
tractor’s threat to breach the contract unless he re¬ 
ceives more money than called for by the contract 
is not duress on the part of the contractor since 
the other party has an adequate remedy at law.®*^ 
Duress may be exercised through threats to use 
official power to compel compliance with unlawful 
demands,®® or through threats of prosecution for 
an offense,®9 even though the party threatened is 
actually guilty of the offense.'^® 


§ 28. Actions 

a. In general 

b. Evidence 

c. Trial 

d. Damages 

a. In General 

A declaration, complaint, or petition In a civil action 
to recover damages because of threats or unlawful com¬ 
munications must state a cause of action. 

, General rules apply in civil actions to recover 
damages because of threats or unlawful communica- 
tions.71 A declaration, complaint, or petition must 
state, or show the existence of, a cause of action.'^2 
Under modern statutes simplifying pleading the 
proper method of doing so is to set forth the facts 
constituting the cause of action,'^® or a short plain 
statement of the claim showing that the pleader is 
entitled to relief,but a cause of action or claim, 
or the essential elements thereof, cannot be stated 
in the form of a legal conclusion without more.'^® 
It has been held that a declaration, complaint, or 
petition will be sufficient if it sets forth in sub- 


debtor’s obligration to pay usurious 
debt is prima facie valid until he sets 
up usury.—^Napier v. Jordan, 183 S.E. 
854, 52 Ga.App. 585. 

Proceeding's to remove officer 

Threats that proceeding’s would be 
brought to remove sheriff from office 
unless he resigned, do not constitute 
duress—^Willborn v. Deans, Tex Civ. 
App., 240 S.W.2d 791, refused no re¬ 
versible error. 

62- Mo.—Steinger v. Smith, 213 S.W. 
2d 396, 358 Mo. 39. 

NT.J.—Plainfield Bldg. & Land €o. v. 
New Jersey Mortg. & Title Co., 82 
A 2d 439, 14 NJ.Super 385. 
N.Y.~-30 East End v. World Steel 
Products Corp, 110 ]Sr.T.S.2d 754. 

63. Mo—Steinger v. Smith, 213 S. 
W.2d 396, 35'8 Mo. 39. 

64. K J.—Plainfield Bldg & Land Co. 
V. New Jersey Mortg. & Title Co., 
82 A.2d 439, 14 N.J Super. 385. 


65. La—Quina v. Robert’s, App., 16 

So.2d 658. 

Simulated process to employer 

A creditor's letter to debtor’s em¬ 
ployer requesting assistance in col¬ 
lecting small debt and enclosure of 
"‘Pinal Notice Before Suit” which 
misled employer into believing that 
it was issued out of some official 
or legal channel, for purpose of coer¬ 
cing payment, constituted a tort en¬ 
titling debtor to redress, notwith¬ 
standing he was unable to prove spe¬ 
cial damage ^nd regardless of wheth¬ 
er publication was libelous.—Quina 
V. Robert’s, supra. 

Similar practice by others in coer¬ 


cing payment will not relieve of lia¬ 
bility.—Quina v Robert’s, supra. 

66. Okl —^Kizziar v. Pierce, 226 P.2d 
941, 204 Okl. 51. 

67. N.T—30 East End v. World 
Steel Products Corp., 110 NTS.2d 
754. 

68. Ill —Reiter v. Illinois Nat. Cas. 
Co, 65 N.E.2d 830, 328 Ill App. 234, 
reversed on other grounds 73 N.E 
2d 412, 397 Ill. 141, certiorari de¬ 
nied Reiter v. Palmer, 68 S.Ct. 100, 
332 U.S. 791, 92 L.Ed. 373. 

69. Ill.—Reiter v. Illinois Nat. Cas. 
Co , 66 N.E 2d 830, 328 Ill.App. 234, 
reversed on other grounds 73 N.E. 
2d 412, 397 Ill. 141, certiorari de¬ 
nied Reiter v. Palmer, 68 S.Ct. 100, 
332 U.S, 791, 92 L.Ed 373. 

70. Ill —Reiter v. Illinois Nat. Cas. 
Co, 65 NE 2d 830, 328 Ill.App. 234, 
reversed on other grounds 73 N E 
2d 412, 397 Ill. 141, certiorari de¬ 
nied Reiter v. Palmer, 68 S.Ct. 100, 
3 32 U.S. 791, 92 L.Ed. 373. 

71. Proper party 

In action for an accounting for 
stock in a casualty company and a 
noninsurance holding company which 
plaintiff surrendered under duress 
notwithstanding casualty company at 
time of transaction was acting 
through a conservator appointed and 
directed by superintendent of insur¬ 
ance where casualty company receiv¬ 
ed certain assets and assumed cer¬ 
tain liabilities of corporation dissolv¬ 
ed under a merger agreement, one of 
which corporations was owned by 
plaintiff, and received certain of 
plaintiff’s stocks, casualty company 
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was a proper party on an account¬ 
ing.—Reiter v. Illinois Nat Oas. Co, 
65 NE.2d 830, 328 Ill.App. 234, re¬ 
versed on other grounds 73 N E 2d 
412, 397 Ill. 141, certiorari denied 
Reiter v. Palmer, 68 S Ct. 100, 332 U. 
S. 791, 92 L.Ed. 373. 

72. Ala.—Ex parte Hammett, 66 So. 
2d 600. 

D C.—Christianson v. Gaines, 174 P. 
2d 534, 85 U.S.App D C. 15—Clark 
V. Associated Retail Credit Men of 
Washington, D. C., 105 F.2d 62, 70 
App.D.C 183—Hunt v. Calacino, 
D.C, 114 P.Supp 254. 

Kan.—Smith v. Wyandotte Furniture 
Co., 119 P.2d 478, 154 Kan. 494. 
N.T.—30 East End v. World Steel 
Products Corp., 110 NY.S.2d 754. 
S.C—Flowers v. Price, 3 S.E 2d 38, 
190 S.C 392. 

Wis—Judevine v. Benzies-Montanye 
Fuel & Warehouse Co., 269 N.W. 
295, 222 Wis. 512, 106 A.L.R. 1443. 

73. Kan—Smith v. Wyandotte Fur* 
niture Co., 119 P.2d 478, 154 Kan. 
494. 

N.Y.—30 East End v. World Steel 
Products Corp., 110 N.Y.S 2d 754. 

74. D.C.—Hunt v. Calacino, D.C., 114 
P.Supp. 264. 

75. D.C.—Hunt V. Calacino, supra. 
N.Y.—30 East End v. World Steel 

Products Corp., Sup., 110 N.Y S 2d 
754. 

“Blackmail,” “extortion,” and “tum- 
ry,” without facts warranting their 
use, are merely conclusions on un¬ 
disclosed facts.—Smith v. Wyandotte 
Furniture Co., 119 P.2d 478, 164 Kan. 
494. 
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Stance such a threat as is adequate to the result^® 
If plaintiff was a person not of ordinary reason and 
firmness and defendant had knowledge thereof, it 
has been held that such facts must be allegedJ'^ It 
is not necessary to set out the exact words in which 
the threats were made, if the substance of the threat 
is statedJ^ 

Offer to do equity. In a complaint setting forth 
an action at law for damages based on a transfer 
made under duress, it is not necessary to make a 
mere formal offer to do general equity.'^^ 

b. Evidence 

General rules apply with respect to the evidence in 
a civil action to recover damages because of threats or 
unlawful communications. 

In a civil action to recover damages because of 
threats or unlawful communications, the evidence 
must be competent, relevant, and material to the 
issues,^® and plaintiff must prove his case by a 
preponderance of the evidence. 


c. Trial 

Questions of fact are for the Jury to determine under 
proper instructions from the court. 

In accordance with the rules applying in civil 
actions generally, questions of fact are for the jury 
to determine^^ under proper instructions from the 
court.ss Thus, whether the free will of a party has 
been so dominated in a particular transaction as to* 
have controlled his action is ordinarily a question 
of fact, where it is possible under the evidence for 
there to have been a wrongful use of coercive means 
or circumstances.^^ However, if the evidence 
viewed in the light most favorable to plaintiff’s 
claim is not of the substantial nature required to 
make a prima facie case, the court should direct 

a verdict. 

d. Damages 

The damages awarded In a civil action based on 
threats or unlawful communications must not be exces¬ 
sive or inadequate. 

General rules governing damages in civil ac¬ 
tions have been applied in civil actions based on 


78. sc —Brooker V. Silverthorne, 99 
S.E. 350, 111 S C. '653, 6 A.L.R. 1283. 
62 C J. p 946 note 67. 

77. S C.—Brooker v. Silverthorne, 
supra, 

Vt.—Grimes ^r. Gates, 47 Vt. 594, 19 
Am.R. 129 

78. S.C.—Grimes v. Gates, supra, 

79. US—Furman v. Gulf Ins. Co 
of Dallas, C.C.A.MO., 162 F.2<i 891. 

Iilquldation. of Indebtedness 

Where ag'ent was indebted to in¬ 
surers at the time of his transfer 
of agency to a third person under al¬ 
leged duress, even if relief from in¬ 
debtedness constituted consideration 
for transfer, agent was not required 
to liquidate indebtedness in. order to 
maintain action for damages for du¬ 
ress.—Furman v. Gulf Ins. Oo. of 
Dallas, Tex., supra. 

80. SC.—Shuler v. Heitley, 48 S.E. 
2d 801, 213 S.C. 225. 

Evidence of threats against others 
held admissible.—State Rubbish Col¬ 
lectors Ass’n V. Siliznoft, 240 P.2d 
282, 38 Cal.2d 330. 

81. Evidence held sufficient 

(1) To show that party acted un¬ 
der duress.—Reiter v. Illinois Nat 
Cas. Oo., 65 N.E.2d 830, 328 Ill.App. 
234, reversed on other grounds 73 N. 
E.2d 412, 397 Ill. 141, certiorari de¬ 
nied Reiter v. Palmer, 68 SXJt. 100, 
332 U.& 791. 92 D.Bd. 373. 


(2) To show that plaintiff owned 
an interest in business.—Shuler v. 
Heitley, 48 S.E 2d 801, 213 S.C. 225 

(3) To show that wife was as 
much a victim of threats as was 
husband and that wife’s concern for 
safety of husband was not the sole 
cause of her injuries.—Gulf Refining 
Co. V. Atchison, C A.La., 196 F 2d 
258, certiorari denied 73 S.Ct. 42, 
344 U.S. 833, 97 L.Ed 649. 

(4) To support award to husband 
and wife for mental anguish and for 
pain and suffering occasioned by 
wife’s miscarriage.—Gulf Refining 
Co. V. Atchison, supra. 

(5) To support award of damages. 
—Shuler v. Heitley, 48 S.E.2d 801, 
213 S.C. 225. 

(6) To show other matters.—Shu¬ 
ler V. Heitley, supra, 

Evidexice held iasafflclent 

(1) To support verdict for plaintiff 
—-Sears, Roebuck & Co. v. Devine, 
Ky., 254 S.W.2d 927. 

(2) To show duress.—^Weisert v. 
Bramman, 216 S.W.2d 430, 868 Mo. 
636. 

82. U.S.—Furman v. Gulf Ins. Co. of 
Dallas, Tex., €.C.A.Mo.. 152 F.2d 
891, 

PartlcTilar questions held for jury 

(1) Ratification of transfer.—Fur¬ 
man V. Gulf Ins. Co. of Dallas, Tex., 
supra. 


(2) Whether plaintiff suffered loss 
as natural consequence of defendant's 
tortious act—Shuler v. Heitley, 48 
S.E 2d 801, 213 S.C. 225. 

(3) Whether wife's miscarriage 
and subsequent loss of ability to have 
children had any causal connection 
with threats.—Gulf Refining Co. v. 
Atchison, O.ALa., 196 F.2d 258, cer¬ 
tiorari denied 73 S.Ct. 42, 344 U.S. 
833, 97 LEd. 649. 

(4) Question of willful and mali¬ 
cious intent to cause mental pain and 
anguish—Curnett v. Wolf, Iowa, 57 
N.W.2d 9'16. 

(5) What was said in telephone 
conversation.—Curnett v. Wolf, su¬ 
pra. 

83. Xustructlous held exroueous as 

permitting recovery for being in¬ 
duced by duress to do something 
which party was under legal obliga¬ 
tion to do.—Field v. National City 
Bank of St. Louis, 121 S.W.2d 769, 
343 Mo. 419. 

84. U.S.—^Furman v. Gulf Ins. Co. of 
Dallas, Tex., C.C.A.Mo., 152 F.2d 
891. 

N.C.—^Hightower v. Thompson, 57 
S.E.2d 763, 231 N.C. 491. 

85. Mo.—^Weisert v. Bramman, 216 
S.W,2d 430, 358 Mo. 636—Tanner 
V. West, 99 S.W.2d 7, 339 Mo. 738. 
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threats or unlawful communications.^® The dam- i other hand, the injured person should be adequately 
ages awarded should not be excessive,®'^ and, on the ) compensated for the injury sustained.®® 


TB[ErEE. The number greater by a unit than two.^ 

TEGEtESH. To beat out grain from (wheat stalks, 
etc.) by treading, rubbing, striking with a flail, or, 
by a threshing machine.^ 

TBnElESHER. A threshing machine, or a person 
tending or operating such a machine.® 

THROMBOPHLEBITIS. Thrombosis with secon¬ 
dary phlebitis, as contrasted with phlebothrom- 
bosis;^ the formation of a blood clot in a blood 
vessel with a secondary inflammation of the veins.® 

THROMBOSIS, The plugging of a blood vessel 
through the formation of a clot or obstruction on the 
walls of the vessel or vein.® It is a blood clot 
which remains stationary in the veins,*^ and an 


embolus or floating particle by attaching itself or 
becoming wedged may form a thrombosis.® 

The term “thrombosis’^ is used interchangeably 
with “occlusion” see 67 C.J.S. p 73 note 78, and 
“thrombus,”® and it has been distinguished from 
“embolism” see 29 C.J.S. p 754 note 13, and 
“embolus” see 29 C.J.S. p 755 note 20. 

THROMBUS. A plug more or less completely oc¬ 
cluding a blood vessel or one of the cavities of the 
heart, formed in situ by coagulation of the blood 
or a deposition of some of its formed elements.^® 
It is a blood clot formed in a blood vessel during 
life,^^ and is commonly caused by an inflamma¬ 
tion of the walls of the vessel.^® It forms in one 
spot and ordinarily remains there.i® 

The term “thrombus” is used interchangeably 
with “thrombosis” see ante note 9. 


86- Ala.—^Herman Saks & Sons v. 

Ivey, 157 So. 265, 26 Ala.App. 240 

Tact tnat delbtor was to. dire finan¬ 
cial circnmstances did not dimmish 
the damage done him by creditor's 
unwarranted use of a letter to debt¬ 
or's employer to coerce payment of 
debt. Civ.Oode art. 2315.—Quina v. 
Robert's, La.App., 16 So.2d 658. 

87- Iowa.—Curnett v. Wolf, 67 N.W. 

2d 915. 

JLward not excessive 

(1) In action for physical inju¬ 
ries allegedly resulting from emo¬ 
tional distress caused by threats, 
verdict of four thousand dollars ex¬ 
emplary damages was not excessive. 
—State Rubbish Cdllectors Ass’n v. 
Sihznoff, 240 P.2d 282, 38 Cal 2d 330. 

(2) One hundred dollars for hu- 
militation and mental anguish be¬ 
cause of letter written to employer 
by creditor in attempt to coerce pay¬ 
ment of small debt.—Quina v. Rob¬ 
ert’s, Lia.App., 16 So.2d 658. 

88. Award held insufficient 

An award of one dollar for dam¬ 
ages caused by letter evidently in¬ 
tended to frighten delinquent debt¬ 
ors into settlement of their accounts 
was insufficient where jury found 
that plaintiff was injured and plain¬ 
tiff claimed that she was greatly 
ehocked, frightened, humiliated, and 
embarrassed, was made nervous, sick 
and sore, and was caused great men¬ 
tal anguish.—^Herman Saks & Sons 
V. Ivey, 157 So. 266, 26 Ala.App. 240. 

Xi IPhrases 

'(1) "Three-card monte"^ defined see 
Gamlngr 5 I b (3). » 


<2) "Three-mile limit;'* jurisdic¬ 
tion of offenses committed within 
such limit see Criminal Law § 138 b; 
in connection with ownership of soil 
under water of the ocean within such 
limit see Navigable Waters §§ 91, 
92 b (1). 

(3) "Three-notched road” defined 
as a road having trees along the 
side which are marked with three 
notches.—^Brumley v. State, 103 S.W. 
616, 617, 83 Ark. ‘236. 

(4) "Three-phase system*' as a 
system by which electrical current 
is converted into power for commer¬ 
cial use see Ellectncity § 1 h, 

(5) "3/3/21” is March 3, 1921.— 
Penn Mut. Life Ins. Co. v. Roberts, 
269 S.W. 736, 738, 207 Ky. 524. 

2. Webster New Int. I>. 

Phrases 

(1) "Threshing machine” generally 
see 64 C.J.S. p 802 note 88; within 
exemption statutes see Exemptions § 
46 g. 

(2) "Wheat threshing” distinguish¬ 
ed from “farming” see 35 C.J.S. p 748 
note 96. 

3. Webster New Int.D. 

"Thresher’s lien” see Agriculture §§ 

63-58. 

4. Stedman Med.D. 

"Phlebitis” defined see 70 C.J.-S. p 
697 note 37, p 698 note 38. 

5- Colo.—Cordillo v. Industrial Com- 
missis>n, 136 P.2d 671, 672, 110 Colo. 
681. 


I Similarly defined 

! A clot that forms In a vein which 
is inflamed, plugging the vein.—^Wat¬ 
son v. A. M. Byers Co, 14 A.2d 201, 
203, 140 Pa Super. 245. 

6. Utah.—Norris v. Industrial Com¬ 
mission, 61 P2d 413, 414, 90 Utah 
266. 

Phrases 

(1) "Coronary thrombosis” defined 
see 18 C.J.S. p 286 notes 12, 13. 

(2) "Pulmonary thrombosis” de¬ 
fined see 73 C.J.S. p 1253 note 66. 

7. La—Stockman v. Tremont Lum¬ 
ber Co., App., 155 So. 30, 31. 

8. Utah.—^Norris v. Industrial Com¬ 
mission, 61 P.2d 413, 414, 90 Utah 
266. 

9. Iowa.—^Lindeken v. Lowden, 295 
N.W. 112, 115, 229 Iowa 645. 

10- Stedman Med-D. 

Similarly defined 

(1) A blood clot formed In the lo¬ 
cality of a constriction of the lumen 
of an artery.—Howell v. Charles H. 
Bacon Co., D.C.Tenn., 98 P.Supp. 567, 
569. 

(2) A blood clot formed in the lo¬ 
cality of the sclerosis.—^Howell v. 
Charles H. Bacon Co., supra 

11. Iowa—Lindeken v. Lowden, 295 
N.W. 112, 116, 229 Iowa 645. 

Or.—^Mercep v. State Industrial Ac¬ 
cident Commission, 118 P.2d 1061, 
1062, 167 Or. 460. 

12. Utah.—Norris v. Industrial Com¬ 
mission, 61 P.2d 413, 414, 90 Utah 
266. 

13. Iowa.—Lindeken v. liowden, 295 
N.W. 112, 116, 229 Iowa 646. 
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THROUGH 


THROXTG-H. Like many words in tlie English lan¬ 
guage the word ^‘through'’ has various meanings,^ ^ 
and its signification in a particular case is depend¬ 
ent on the thought with which it is used and the 
context in which it is employed.^® While the term 
may be used as an adjective or adverb,^^ it is most 
frequently employed as a preposition,and it has 
been referred to as a very common preposition.^^ 

The primaryi^ and ordinary^® meaning of the 
word ^‘through” is from end to end; 21 from side to 
side;22 from one surface or limit to the other 
surface or limit passage across and within the 
interior from one boundary to another. 2 ^ 

The term ^^through” is also used in a narrower and 


somewhat different sense,* 5 and does not always 
mean from end to end, or from side to side,^® but 
frequently means simply 'Tn^'27 or ^^within ,'^28 and 
it will be ascribed that meaning when the context so 
indicates.29 

It is often and commonly used^o as meanitg on¬ 
ward from point to point within into at one point 
and out at the opposite, or at another point ,^2 and 
does not mean passage on the outside of some- 
thing.3^ It may mean between the side or walls 
of,^^ and it has been used merely to describe the 
line or direction of a road.^S 

The word ^^through” has other recognized signifi- 
cations,^^ and it may mean by way of by means 


14 . Va.—Great Atlantic & Pacific 
Tea Co v. City of Richmond, 33 S. 
E 2d 795, 802, 183 Va. 931. 

15. Va.—Great Atlantic & Pacific 
Tea Oo. V. City of Richmond, su¬ 
pra. 

Qualified hy context 

U S.—Provident Life & Trust Co. of 
Philadelphia, v. Mercer County, 
Ky, 18 iS.Ct. 788, 792, 170 US. 693, 
602, 42 LEd. 1156. 

Tex —Quanah, A. & P. Ry. Co. v. 
Cooper, Civ.App, 236 S.W. 811, 812. 

16. Webster New Int.D. 

17. U S —Seaboard Air Line R. Co. 
V. Bailey, C.A.Pla., 190 P.2d 812, 
816—Mahaffey v. Hudspeth, C.C.A. 
Kan., 128 P.2d 940, 942 

18. U S —Mercer County v. Provi¬ 
dent Life & Trust Co. of Philadel¬ 
phia, Ky., 72 F. 623, 627, 19 C.C.A. 
44. 

19. u S.—Provident Life & Trust Co. 
of Philadelphia v. Mercer County, 
Ky., 18 S.Ct. 788, 792, 170 U.S. 
693, 42 L.Ed. 1166— <Jorpus Juris 
cited in Mahaffey v. Hudspeth, C.C. 
A Kan. 128 P.2d 940, 042—Mercer 
County V. Provident Life & Trust 
Co. of Philadelphia, Ky., 72 P. 623, 
627, 19 C.C.A. 44. 

Tex.—Quanah, A. «& P. Ry. Co. v. 
Cooper, Civ.App., 236 S.W. 811, 
812. 

20 . U.S.—Mercer County v. Provi¬ 
dent Life & Trust Co. of Philadel¬ 
phia, Ky., 72 P. 623, 627, 19 C.C.A. 
44. 

Ohio—Desantis v. Zell, Com.Pl., 98 
NB2d 68, 71. 

21. U.S.—Provident Life & Trust 
Co. of Philadelphia v. Mercer 
County, Ky., 18 S.Ct. 788, 792, 170 
U.S. 693, 42 L.Bd. 1156—XJorpns 
Juris cited in Mahaffey v. Hud¬ 
speth, C,O.A»KAn«, 128 P. 2d 040, 
042. 

Tex.—Quanah, A. & P. Ry. Cow v. 
Cooper, CivJlpp*^ 236 S.W. 81t, 
812 . ^ ^ 


Vt.—^Blodgett v- Central Vermont R. 

Co.. 73 A. 590, 591, 82 Vt. 269. 
Prom end to end of 
U S —Seaboard Air Line R. Oo. v. 
Bailey, OA.Pla., 100 F.2d 812, 816. 

22. U S.—Provident Life & Trust Co. 
of Philadelphia v. Mercer County, 
Ky., 18 S.Ct. 788, 792, 170 US. 593, 
42 LEd. 1156— Corpus Juris cited 
in Mahaffey v. Hudspeth, C.C.A. 
Kan, 128 F.2d 940, 942. 

Tex —Quanah, A. & P. Ry. Co. v. 

Cooper, Civ.App., 236 S.W. 811, 812. 
Similarly defined 

(1) Prom side to side of. 

U.S.—Seaboard Air Line R Co. v. 

Bailey, C.A.Pla., 190 F.2d 812, 816. 
Vt.—Blodgett V, Central Vermont R 
Co., 73 A. 590, 691, 82 Vt. 269. 

(2) Prom one side to the oppo¬ 
site side, or another side.—Mercer 
County V. Provident Life & Trust Co. 
of Philadelphia, Ky., 72 P. 623, 627, 19 
C.C.A. 44. 

23 . U.S.— Corpus Juris cited in 
Mahaffey v. Hudspeth, C.CA.Kan., 
128 P2d 940, 942—Mercer County 
V- Provident Life & Trust Co. of 
Philadelphia, Ky., 72 F. 623, 627, 
19 C.C.A. 44. 

Similarly defined 

Prom one surface or limit of, to 
the opposite.—Seaboard Air Line R. 
Co, V. Bailey, C.A.Pla., 190 P.2d 812, 
816 

We speak of passing* “througrh** a 
country when we mean traveling over 
its surface,—^Hindman v. Farren, 44 
A.2d 241, 243, 353 Pa. 38. 

24. Ohio,—Corpus Juris cited In 
Desantis v. Zell, Oona.Pl., 08 N.E.2d 
68, 71. 

62 C.J, p 947 note 64-p 948 note 63. 

25. U.S.—^Provident Life & Ttust 
Co. of Philadelphia v. Mercer Oouxi- 
ty, Ky„ 18 S>.Ct. 788, 792, 170 U. 
S. 503, 42 L.Ed. 1156. 

Tex.—Quanah, A, & P.^ Ry. Oo. v. 
Cooper, Civ.App., '236 S.W* 811, 812. 

sm, tr^.-^Providemt Life & Trust Co. 
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of Philadelphia, Ky., v. Mercer 
County, 18 S.Ct 788, 792, 170 U.S. 
693, 42 L.Ed. 1156. 

Tex.—Quanah, A. & P. Ry. Co. v. 
Cooper, Civ.App., 236 S.W. 811, 812. 

27. Miss.—^Mississippi Cent. R. Co. 
V. Pace, 68 So. 926, 927, 109 Miss. 
667. 

28. U.S.—Corpus Juris cited In 

Mahaffey v. Hudspeth, C.O.A.Kan., 
128 P.2d 940, 942. 

Miss —Mississippi Cent. R. Co. v. 
Pace, 68 So. 926, 927, 109 Miss. 
667. 

62 C J p 948 note 62. 

29. U.S.—Mahaffey v. Hudspeth, C.C. 
A.Kan., 128 F.2d 940, 942. 

30. Iowa.—State v. Blackburn, 22 
N.W.2d 821, 824, 237 Iowa 1019. 

31. Iowa.—State v. Blackburn, su¬ 
pra. 

32 . U.S—Seaboard Air Line R. Co. 
V. Bailey, C.A Pla., 190 P.2d 812, 
816—Blease v. Safety Transit Co., 
C.C.A.SC., 60 P.2d 852, 865. 

Similarly defined 

Into or out of at the opposite^ or 
at another point.—Blodgett v. Cen¬ 
tral Vermont R. Co., 73 A. 690, 591, 
82 Vt. 269—62 C.J. p 948 note 69. 

33. Ohio.—^Desantis v. Zell, Com. 
PI, 98 N.E.2d 68, 71. 

34. Vt.—^Blodgett V, Central Ver¬ 
mont R. Co., 73 A. 590. 691, 82 Vt. 
269. 

35. Mich.—^Rogers v. City of Jack* 
son, 231 N.W. 621, 623, 251 Mich. 
256. 

36. Conn.—^Bratz v. Harry Maring, 
Jr., Inc., 164 A. 388, 390, 116 Conn. 
186. 

37. Conn.—^Bratz v. Harry Maring, 
Jr., Inc., supra. 

S.C.—Martin v. Saye, 145 S.E. 186, 
189, 147 S.C. 433. 

As indicating a channel or course 
of passage or an intervening stage. 
—^Bratz V. HArry Manng, Jr.. Inc., 
164 A. 388, 390, 116 Conn. 186, 
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by the intermediacy by tbe instru¬ 

mentality or aid o£;^0 in the name or as agent of; 
by the agency also, by reason of;^^ in con¬ 

sequence of;43 because of;^^ and these are some¬ 
times referred to as the ordinary meanings of the 

word. *^5 

As applied to transportation, the term ^%rough” 
means extending or going from point of departure 
to destination, or from one end to the other of a 
route without break, change, reshipment, or the 
like,^® often specifically extending, going, or car¬ 
ried over a route which includes two or more lines 
of transportation without change or reshipment, or 
under a single contract of shipment.'^ 

^^Through’^ has been held equivalent to, or synony¬ 
mous with, ''along’^ see 3 C.J.S. p 894 note 69.2, ^^at^^ 
see 7 C.J.S. p 153 note 19, 'fin” see 42 C.J.S. p 475 
note 54, "over” see 67 C.J.S. p 540 note 42, "to,”^^ 


and "within.”^® 

It has been compared with, or distinguished from, 
“from” see 37 C.J.S. p 1383 note 48, “into” see 48 
C.J.S. p 120 note 52, “out” see 67 C.J.S. p 535 
note 53, and “to.”^® 

Phrases employing the term “through” are set out 
in the note.®^ 

THROUGtHOUT. a word of varied uses,^^ which 
may be employed as an adjective, an adverb,^^ 
preposition.54 It is used primarily^s as meaning 
quite through from one extremity to the other 
of;57 all the way from one end to the other of;58 
in or to every part of ;5^ everywhere.^O 

The technical meaning of “throughout” is 
“through the whole,”5^ but in common use it does 
not always have that signification. 52 


38. Conn—Bratz v. Harry Maring, 
JTr., Inc., supra. 

Va—Great Atlantic & Pacific Tea 
Co V. City of Richmond, 33 S.E.2d 
795, 802, 183 Va 931. 

62 C.J. p 948 note 65. 

The channel hy means of which 
Tex—Berry v. Powell, 105 SW. 345, 
348, 47 Tex.Civ.App. 699, 

39 . Va.—Great Atlantic & Pacific 
Tea Co. v. City of Richmond, 33 S. 
B 2d 795, 802, 183 Va. 931. 

40. Conn.—Bratz v. Harry Maring, 
Jr, Inc., 164 A. 388, 390, 116 Conn. 
186. 

As accomplishment of an object 
through certain means.—^Bratz v. 
Harry Maring, Jr., Inc., supra. 

41. Va.—Great Atlantic & Pacific 
Tea Co. v City of Richmond, 33 S. 
E.2d 795, 802, 183 Va. 931. 

42 . MT.—Manufacturers’ Hat. Bank 
of Troy v. U. S. Fidelity & Guar¬ 
anty Co., 218 HT.S. 332, 335, 218 
App.Div. 455. 

Va.—Great Atlantic & Pacific Tea 
Co. V. City of Richmond, 33 S B.2d 

795, 802, 183 Va. 931 

On account or by reason of 
Mo.—Rieger v. London Guarantee & 
Accident Co of London, England, 
216 S.W. 920, 927, 202 MoApp. 184. 

43. Conn.—Bratz v. Harry Maring, 
Jr., Inc, 164 A. 38'8, 390, 116 Conn. 
186. 

H.T.—Manufacturers’ Hat. Bank of 
Troy V. U. S. Fidelity & Guaranty 
Co., 218 H.Y.S. 332, 335, 218 App. 
Hiv. 455. 

Va.—Great Atlantic & Pacific Tea 
Co. V, City of Richmond, 33 8.E 2d 

796, 802, 183 Va. 931. 

44. Va.—Great Atlantic & Pacific 

Tea Co. v. City of Richmond, su¬ 
pra, V ‘ , 


45. H.T.—^Manufacturers’ Hat. Bank 
of Troy v. XJ S. Fidelity & Guaran¬ 
ty Co, 218 H.Y.S. 332, 335, 218 
App Div. 455. 

46- U.S—Commodity Credit Corp 
V. Petaluma & S. R. R. Co., C.A. 
Cal., 190 P.2d 438, 439. 

47- U.S.—Commodity Credit Corp. v. 
Petaluma & S. R. R. Co, supra. 

48. A road running through a city 
is a road running to it.—^Aurora v. 
West, 9 Ind 74, 85. 

49. Miss —^Mississippi Cent. R. Co. 
V, Pace, 68 So. 926, 927, 109 Miss. 
667 

50. Mass.—Choate v. Burnham, 7 
Pick. 274, 278. 

62 C J. p 948 note 81. 

51. Phrases 

(1) “Through billing” defined see 
Carriers § 405. 

(2) “Through bill of lading’’ in 
connection with carriers generally 
see the title index to Carriers. ! 

(3) “Through freight” or “local 
freight” as determining reasonable¬ 
ness of rates see Carriers § 294. 

(4) “Through lot” defined see 64 
C J.S p 841 note 63; as distinguished 
from “interior lot” see 47 C.J.S. p 
84 note 24. 

(6) “Through rates” of carriers 
generally see the title index to Car¬ 
riers. 

(6) “Through route” defined see 
Carriers '§ 406. 

(7) “Through transportation” con¬ 
tracts of carriers generally see the 
title index to Carriers, see also Rail¬ 
roads § 226. 

(8) Other phrases as to which more 
recent adjudications have not been 
found see 62 C.J. p 948 notes 82—89, 
p 949 notes 90-99, 3-14. 

52. H.T-—ochester Exhibitipn 
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Ass’n V. Bogorad, 267 H.Y S. 723, 
725, 149 Misc. 200. 

53. Webster Hew Int D 

54. Mont—First Hat Corporation v. 

Pernne, 43 P.2d 1073, 1077, 99 

Mont. 454. 

55. Ohio.—Lloyd v. Dollisin, 23 Ohio 
Cir.Ct. 571, 678 

56. Ohio.—Lloyd v. Dollisin, supra. 
Phrases employing the word 

“throughout” and of which more re¬ 
cent adjudications have not been 
found see 62 C J. p 949 notes 19, 20. 

57. Ohio—Lloyd v. Dollism, 23 Ohio 
CirCt. 571, 678. 

58- Ala.—McCall v. Automatic Vot¬ 
ing Machine Corporation, 180 So. 
695, 696, 236 Ala. 10. 

Prom oue end to the other 
Ala.—McCall v. Automatic Voting 
Machine Corporation, supra. 

59. Ala.—^McCall v. Automatic Vot¬ 
ing Machine Corporation, supra. 

IB. or to every part 
Ala.—McCall v. Automatic Voting 
Machine Corporation, supra. 

To examine throughout means to 
examine every part.—Jarvis Towing 
& Transp. Corp. v. ^tna Ins. Co , 82 
H.E.2d 677, 678, 298 H.Y. 280. 

60. Ala.—McCall v. Automatic Vot¬ 
ing Machine Corporation, 180 So. 
695, 696, 236 Ala. 10. 

61. H.Y.—^R ochester Exposition 
Ass’n V. Bogorad, 267 H.Y.S. 723, 
725, 149 Misc, 200. 

62. H.Y.— B. ochester Exhibition 
Ass’n V. Bogorad, supra 

Por a man to say that he had pass¬ 
ed throughout the country would im¬ 
ply that he had been through the 
whole of it, but for the king to give 
him permission to pass throughout 
the country, would not be understood 
to compel him to see the whole of 
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It may indicate a period of time,^^ and in tHs 
sense is defined as meaning during the whole course 
or period of.®^ 

‘^Throughout” has been held synonymous with 
“in” see 42 C.J.S. p 475 note 55, and it has been 
compared with, or distinguished from, “before” see 
10 C.J.S. p 231 note 62, “for” see 36 C.J.S. p 1134 
note 74, and “within.” 

THROW. The verb “throw” is commonly defined 
as meaning to drive or impel by violence.®® It may 
refer not only to a manual cast, but is used also in 
its broader sense as meaning to inject (as a fluid) 
and to put in.®'^ 

In the processing of raw silk, the word “throw” 
means to twist,®® and “throwing” denotes a process 
required in the manufacture of textile fabrics,®^ 
and as applied to raw silk consists of winding, twist¬ 
ing, doubling, and retwisting the raw silk.'^® The 
process is conducted by an artisan known as a 
“throwster.”'^^ 

THROWSTER. As applied to an artisan conduct¬ 
ing a process known as “throwing,”^2 ^ person oc¬ 
cupied in reeling silk fiber directly from the co¬ 
coon;'^® a twister.'^^ 

THRUST. The noun “thrust” is defined as mean¬ 
ing a violent push or driving, as with a pointed 


THYRATRON 

weapon, or with the hand or foot, or with any 
instrument.'^ 5 

As a transitive verb “thrust” is defined as mean¬ 
ing to push or drive with force; to drive, to force, 
to impel.'^® As an intransitive verb it means to 
make a push; to attack with a pointed weapon. 

THUJA GIGANTEA. The botanical name for a 
tree popularly known as “red cedar^' or “canoe 
cedar.””^® 

THUMB. The first finger on the radial side of the 
hand, the pollex.'^^ it diJ^ers from the other fingers 
in having but two phalanges.®® 

THUNDER. The sound produced by electricity in 
passing rapidly through the atmosphere.®^ 

THUS. In the way just indicated.®^ 

THWART. To frustrate or defeat.®® “Thwarted” 
has been held equivalent to “blocked” see 11 C.J.S. 
p 365 note 1. 

THYRATRON. A term derived from a Greek word 
meaning “a door.”®^ It is employed as an electrical 
term to designate an electrostatically controlled arc 
rectifier and is treated in this sense in Electricity 
§ lb. 


It or to g-o further than his inclina¬ 
tion led him—Rochester Exposition 
Ass’n V. Bogorad, supra. 

63. Mont.—First Nat. Corporation v. 

Perrine, 43 P.2d 1073, 1077, 99 

Mont. 454. 

64. Ala.—McCall v. Automatic Vot¬ 
ing Machine Corporation, 180 So. 
695, 696, 236 Ala. 10. 

65. XT.S.—John T. Stanley Co. v. La- 
gomarsmo, D.C.N.Y., 53 F.2d 112, 
116. 

66 . Mo.—Morton v. St. Louis-San 
Francisco Ry. Co., 20 S.W.2d 34, 
44, 323 Mo. 929. 

Phrases 

(1) “Throwing plant" see 70 C.J.S. 
p 1103 note 12. 

(2) “Thrown from" automobile 
within accident policy see Insurance 
§ 770. 

(3) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 949 note 25-p 950 
note 31. 

67. W.Va.—^Daniel ley v. City of 
Princeton, 167 S.B. 620. 621, 113 W. 
Va. 252. 

68 . N.J.-—American Cent. Ins. Co. v. 
Eandau, 49 A. 788, 749, 62 N.J.Ea* 
73, 

69. N.J.—Linden Silk Co. v. Pater¬ 


son Silk Throwing Co., 197 A. 57, 
58, 119 N.J.Law 482 

70. U.S,—^Klots V. U. S., N.T., 139 F. 
606, 607, 71 C C.A. 590. 

62 C J. p 950 note 34. 

71. U.S,—Klots y. U. S , N.Y., 139 F. 
606, 607, 71 C.C.A. 590. 

72. U.S,—^Klots V. U. S , N.Y., 139 F. 
606, 607, 71 C.C.A. 590. 

"Throwing*^ process see ante notes 
69-71. 

73. Century D. 

74. N.J.—American Cent. Ins. Co. v. 
Landau, 49 A. 738, 749, 62 N.J.Eql. 
73. 

75. La.—State v. Lowry, 33 La.Ann. 
1224, 1225. 

76. La.—State v. Lowry, supra. 
Thrusting a person may well in¬ 
clude thrusting with an iron bolt, 
rod, or pin, whether or not the point 
be sharp.—State v, Lowry, supra. 

77- La.—State v. Lowry, supra. 

78. U.S.—In re Myers, C.C.N.T., 69 
F. 237, 238. 

62 C.J. p 950 note 45, 

79. Stedman Med.I>. 

80. S.D.—Hehn v. Aberdeen Glass 
Co., 48 N.W2d 827, 828, 

“In Maloy^s ‘liegal Anatomy and 
Surgery’ the discussion of The Hand’ 
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beginning at page 206 makes it very 
clear that the thumb consists of but 
the two bones (phalanges) most re¬ 
mote from the palm, the one bear¬ 
ing the thumbnail and the one join¬ 
ed thereto; and that the bone with 
which these two unite is the first 
metacarpal bone, a part of the hand 
as distinguished from the thumb; 
and that it with four other similar 
bones, one leading to each finger from 
the wrist, comprise the bone struc¬ 
ture of the palm."—^Hehn v, Aber¬ 
deen Glass Co., supra. 

81. Wis—Spensley v. Lancashire 
Ins. Co., 22 N.W. 740, 741, 62 Wis. 
443. 

82. Cal.—Schrader v. City of Los 
Angeles, 65 P.2d 374, 375, 19 Cal. 
App 2d 332. 

Fla.—^Daniels v. State, 41 So. 609, 611, 
62 Fla. 18. 

Pliras.es employing the word "thus” 
and of which more recent adjudica¬ 
tions have not been found see 62 C. 
J. p 950 notes 47, 48, 

83- Webster New Int.B. 

Phrase employing the word 
“thwart" and of which there have 
been no recent adjudications see 62 
C.J. p 950 note 60. 

84. U.S,—^Young V. General Elec. Co., 
D.C.Ill., 96 F.Supp. 109, 118. 
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THYROID. Noting a gland (glandula thyreoidea) 
and a cartilage of the larynx (cartilago thryeoi- 
dea).^5 

THYROXIN. The active principle of the th37roid 
hormone secreted by the thyroid gland. 

TICK. Any of numerous arachnids of the order 
Acarida, but larger than the ordinary mites, which 
attach themselves to a man and many animals and 
birds, and suck their blood any of certain de¬ 
graded parasitic dipterous insects, as the bird 
ticks, sheep ticks, and bat ticks. ^ 8 

Tick eradication statutes having for their purpose 
the eradication or control of animal diseases caused 
by ticks, and which prescribe treatments, such as 
the dipping or spraying of animals are treated in 
Animals § 51 b, f. 

Statutes relating to tick eradication and author¬ 
izing the impounding of cattle in the enforcement 
of such statutes have been held not to be in violation 
of constitutional provisions prohibiting unlawful 
searches and seizures, see Searches and Seizures § 6. 

Injury resulting from tick bite may be com¬ 
pensable as arising out of and in the course of a 
workman’s employment, see the C.J.S. title Work¬ 
men’s Compensation Acts § 256, also 71 C.J. p 760 
note 53 [a]. 

The word ^^tick” is also applied to an offensive 
person; a pest.^^ 

TICKER. Defined see Telegraphs, Telephones, Ra¬ 
dio and Television § 252. Market quotations and 
news items transmitted by telegraph and printed 
on tickers are not the subject of statutory copy- 
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right as stated in Copyright and Literary Property 
§39. 

TICKET. Since the word ^'ticket” is commonly ap¬ 
plied to a certificate, evidence, or token of a right, 
as of admission to a place of assembly, of passage 
in a public conveyance, of debt, of a chance, or the 
like,and is sometimes used in the sense of bal¬ 
lot, 91 it has no well-defined meaning92 and no legal 
or other fixed and determinate signification. 93 

There are many kinds of tickets,94 and there are 
tickets of various descriptions and for various pur¬ 
poses, 95 such as lottery tickets, play-house tickets, 
admission tickets, and the like. 9 5 

The word '^ticket” is treated in various connec¬ 
tions throughout this work, particular reference 
being made to Carriers §§ 597-614, Shipping § 182, 
and Theaters and Shows §§ 31-38. For other par¬ 
ticular applications and specific uses of the term 
consult the Descriptive-Word Index. 

TICKLER. The term ^'tickler” or '^telltale” as em¬ 
ployed to designate a device used by railroads see 
Railroads § 1 r. See also Master and Servant §§ 
230, 392, 534. 

TIDE. The tide is the rising and falling of the 
water of the sea which is produced by the attrac¬ 
tion of the sun and moon, uninfluenced by special 
winds, seasons, or other circumstances.97 Such a 
tide is called a ^'true astronomical tide,” and is to 
be distinguished from a ^^meteorological tide,”98 
which is a rise and fall of the water caused by 
meteorological influences,99 and is very minute in 
comparison with the true astronomical tide.^ 


85. Stedman Med.D. 

The tliyroid grland is the regulator 
of the metabolic processes of the hu¬ 
man body.—^XJ. S. V. 62 Packages, 
More or Less, of Marmola Prescrip¬ 
tion Tablets, I>.C.Wis., 48 F.Supp. 878, 
886 . 

l>estccated thyroid is a drug con¬ 
taining organic iodine and used in 
the treatment of hypothyroidism.— 
XT. S. V. 62 Packages, More or Less, 
of Marmola Prescription Tablets, su¬ 
pra. 

86 . XJ.S.— XJ. S. V. 62 Packages, More 
or Less, of Marmola Prescription 
Tablets, supra. 

87. XJ.S.—Lesesne v. Willingham, L, 
aS.C., 83 P.Sup-p. 918, 920. 

Their yooug have six legs,, the 
adults eight* some species are vec¬ 
tors of specific diseases of man and 
other animals; ixodidae is the .typi¬ 
cal family.—^Lesesne v. Willingham, 
supra. 


88 . XJ.S.—Lesesne v. Willingham, 
supra. 

89. XJ.S.—Lesesne v. Willingham, 
supra. 

90. Webster New Int.D. 

Phrases 

(1) “Commutation ticket,^' “coupon 
ticket,"' “excursion ticket,” “party- 
rate ticket,” “stop-over ticket,” de¬ 
fined see Carriers § 603 a. 

(2) “Lottery ticket” defined see 
Lotteries § 1, and the title index. 

(3) “Pawn ticket” see the title In¬ 
dex to Pawnbrokers. 

(4) “Ticket broker” defined see 
Brokers § 1 a. 

(6) “Ticket speculator” is one who 
sells at an advance over the price 
charged by the management.—^Levine 
V. Brooklyn Nat. League Baseball 
Club, 36 N.T,S.2d 474, 477, 179 Mlsc. 
22—62 C,J. p 951 note 61. 

91. Tex.—Wood V, State ex reh Lee> 
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126 S.W.2d 4, 9, 133 Tex. 110, 121 
A.LR. 931. 

92. Iowa.—^Barr v. Cardell, 165 N.W. 
312, 313, 173 Iowa 18. 

93. N.J.—^Allaire v. Howell Works 
Co., 14 N.J.Law 21, 23. 

94. Iowa.—Barr v. Cardell, 155 N.W. 
312, 313, 173 Iowa 18. 

95. N.J.—Allaire v. Howell Works 
Co, 14 N.J.Law 21, 23. 

96. N.J.—Allaire v, Howell Works 
Co., supra. 

97. XJ.S.—Humble Oil & Refining Co. 
V. Sun Oil Co., C.A.Tex., 190 F.2d 
191, 195. 

“Tide mill"’ see Mills § 2. 

98. XJ.S.—^Humble Oil & Refining Co. 
V. Sun Oil Co., supra. 

99. XJ.S.-—^Humble Oil & Refining Co. 
V. Sun Oil Co., supra. 

1. XJ.S.—Humble Oil & Refining Co. 
V. Sun Oil Co., supra. 
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The range of the tide at any given place varies 
from day to day ,2 and in this connection it has 
been said that the law takes notice of three kinds 
of tides.^ 

At times of a new moon and full moon the tidal 
forces of moon and sun are acting in the same 
direction,^ and the range of the tide at these times 
is greater than the average,^ since high water then 
rises higher and low water falls lower than usual 
the tides at such times are called ^^spring tides.”*^ 

When the moon is in its first and third quarters, 
the tidal forces of sun and moon are opposed, ^ and 
the tide does not rise as high or fall as low as on 
the average;^ at such times the tides are called 
^^neap tides^^io or ^^ordinary tides,and are those 
tides which happen between the full and change of 
the moon, twice every twenty-four hours and 
the range of the tide then is known as the ''neap 
range.”^^ 


The varying distance of the moon from the earth 
likewise affects the range of the tide,^^ and the 
high spring tides, which are the fluxes of the sea 
and are those tides which happen at the two 
equinoctials,!5 constitute the third kind of tide of 
which the law takes notice.!® 

In its movement around the earth the moon de¬ 
scribes an ellipse in a period of approximately twen¬ 
ty-seven and one-half days, and when the moon is- 
in perigee, or nearest the earth, its tide-producing 
power is increased, resulting in an increased rise 
and fall of the tide, and such tides are known as- 
"perigean tides.’’!Thus if a new moon is in 
perigee the rise and fall of the tide will be greater 
than during the ordinary spring tide,!® a^d such 
tides are called the "high spring tides” or equinoc¬ 
tial tides.”!® When the moon is farthest from the 
earth, its tide-producing power is diminished, the 
tides at such time exhibiting a decreased rise and 


2 . XT S —Borax Consolidated v. City 
of Los Ang'eles, Gal., 56 S.Ct. 23, 
29, 296 U.S. 10, 80 L Ed. 9. 

3. XJ.S.—City of Los Ang'eles v. Bor¬ 
ax Consolidated Limited, C.C.A.Cal., 
74 F.2d 901, 905. 

Cal.—^Bolsa Land Co. v. Vaqueros 
Major Oil Co., 76 P.2d 619, 621, 25 
Cal App.2d 76—^Eichelberger v. 

Mills Land & Water Co., 100 P. 
117, 122, 9 Cal.App. 628, 

Del.—Banks v. Wilmington Terminal 
Co., 24 A.2d 692, 601, 2 Terry 489. 
NT.—Baird v. Campbell, 73 N.T.S. 
617, 624, 67 App.Div. 104. 

4. Fla.—sillier v, Bay-To-Gulf, 193 
So. 425, 428, 141 Fla. 462. 

5. U.S.—Borax Consolidated v. City 
of Los Angeles, Cal., 66 S.Ct. 23, 
29, 296 U.S. 10, 80 L.Ed. 9. 

e. U.S.—^Borax Consolidated v. City 
of Los Angeles, supra. 

Fla—Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Fla. 462. 

7. U.S.—^Borax Consolidated v City 
of Los Angeles, Cal., 66 S.Ct. 23, 
29, 296 U.S. 10, 80 L.Ed. 9. 

Fla.—Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Fla. 462. 

Similarly expressed 

(1) The spring tides happen twice 
every month, at the full and change 
of the moon. 

U.S.—City of Ivos Angeles v. Borax 
Consolidated, Limited, C.C.A.Cal., 
74 F.2d 901, 905. 

Cal.-—Bolsa Land Co. v. VaQueros 
Major Oil Co., 76 P.2d 519, 521, 26 
CahApp. 2d 76—-EUchelberger v. 

Mills Land & Water Co., 100 P. 
117, 122, 9 Cal.App. 62$. 

Del.—Banks v. Wilmington Terrninal' 
Co., 24 A.2d 692, 601, 2 Terry 4$9. 
N.T.—Baird v. Campbell, 73 N*Y.S. 
617, 624, 67 App.Div. lOA 

(2) The monthly spring tides are 
86 C.J.S.—62 


f the tides which occur only at the full 
and the change of the moon.—^For- 
geus V. Santa Cruz County, 140 P. 
1092, 1093, 24 Cal.App. 193. 

8. U.S.—City of Dos Angeles v. 
Borax Consolidated Limited, C.C.A. 
Cal., 74 F.2d 901, 905. 

9. U.S.—^Borax Consolidated v. City 
of Los Angeles, Cal., 66 SCt. 23, 
29, 296 U.S. 10, 80 L.Ed. 9. 

Fla.—Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Fla. 452. 

10. U.S.—^Borax Consolidated v. City 
of Los Angeles, Cal., 66 S.Ct 23, 
29, 296 U.S. 10, 80 L Ed. 9. 

Fla.—Miller v. Bay-To-Gulf, 193 So. 

425, 428, 141 Fla. 452. 

Origin of terms “neap tide*' and 
"spring tide” 

The origin of the terms ‘'neap 
tide" and “spring tide" is probably 
due to the fact that as the moon 
leaves the meridian of the sun in 
her orbital transit round the earth 
and approaches the quarters the tides 
begin to “fall off" or are “nipped," 
and neap tides ensue. As she leaves 
the quarters for the meridian they 
begin to “lift," or “come on," or 
“spring up," and when the meridian 
IS reached spring tides ensue.—Borax 
Consolidated v. City of Los Angeles, 
Cal, 66 S.Ct, 23, 29, 30, 296 U.S. 10, 
80 L.Ed. 9. 

11. Del.—Banks v. Wilmington Ter¬ 
minal Co., 24 A.2d 692, 601, 2 Terry 
489. 

12- U.S.—City of Los Angeles v. 
Borax Consolidated, Limited, C.C.A. 
Cal., 74 F.2d 901, 905. 

Cal.—^F. A. Hihn Co. v. City of Santa 
Cruz, 160 P. 62, 65, 170 Cal. 436— 
Teschemacher v. Thomps'on, IS Cal. 
11, 21, 22, 79 Am.D. ^61—Bolaa 
Land Co. v. Vaqueros MaSor- Oil 
Co., 76 P.2d 519, 521, 2JS Oal«A.pp.2d 
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75—^Forgeus v. Santa Cruz County, 
140 P 1092, 1093, 24 Cal.App. 193 
—Eichelberger v. Mills Land & Wa¬ 
ter Co., 100 P. 117, 122, 9 Cal App. 
628. 

Del.—^Banks v. Wilmington Terminal 
Co, 24 A.2d 592, 601, 2 Terry 489. 
N.Y.—Baird v. Campbell, 73 N.T.S. 
617, 624, 67 App Div. 104. 

13. U.'S —City of Los Angeles v. 
Borax Consolidated, Limited, C.C.A. 
Cal., 74 P.2d 901, 905 

14. Fla—Miller v. Bay-To-Gulf, 193 
So. 425, 428, 141 Fla. 452. 

15. U.S.—City of Los Angeles v. 
Borax Consolidated, Limited, CCA. 
Cal., 74 F.2d 901, 905. 

Cal.—Bolsa Land Co. v. Vaqueros 
Major Oil Co , 76 P.2d 519, 521, 25 
Cal.App 2d 75—Eichelberger v. 

Mills Land & Water Co., 100 F. 117, 
122, 9 Cal.App. 628. 

Del-—Banks v. Wilmington Termi¬ 
nal Co., 24 A.2d 592, 601, 2 Terry 
489. 

NT.—Baird v. Campbell, 73 N.Y.S. 
617, 624, 67 App.Div. 104. 

16. U.S.—City of Los Angeles v. 
Borax Consolidated Limited, C C.A. 
Cal., 74 F.2d 901, 905. 

Cal.—^Bolsa Land Co. v. Vaqueros 
Major Oil Co., 76 P.2d 619, 521, 25 
Cal.App. 2d 75—Eichelberger v. 

Mills Land & Water Co, 100 P. 117, 
122, 9 Cal.App. 628. 

Del.—Banks v. Wilmington Termi¬ 
nal Co., 24 A.2d 692, 601, 2 Terry 
4S9. 

N.T.—Baird v. Campbell, 73 N.Y.S. 
617, 624, 67 App.Div. 104. 

17. Fla.—Miller v. Bay-To-Gulf, 193 
So 426, 428, 141 Fla. 452. 

13. Fla.—-Miller v, Bay-To-Gulf, su¬ 
pra. 

19, Fla.—^Miller v. Bay-To-Gulf, su¬ 
pra. 
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fall, and sncIi tides are called ^'apogean tides/^20 
What constitutes ^'ordinary high tide” has been 
the subject of many decisions by the courts.^i 
When the term is used with scientific accuracy it 
means a surface which is curved more or less in 
conformity with the spheroidal shape of the earth, 
although for practical purposes, within a restricted 
area, it may be conceived as a level plane,^^ and 
the “line of ordinary high tide” is the intersection 
of said plane with the surface of the land,^^ If 
the land at the line of this intersection consists of 
loose sand easily removed and easily deposited, the 
line will then have a variable position in relation to 
its horizontal coordinates.^^ 


While in one sense the limit of the monthly spring 
tides is the usual high water mark as stated infra 
p 819 note 40, the term “ordinary high tide” 
usually does not refer to this limit which monthly 
spring tides reach.It has been said that ^^ordi- 
nary high tide” means the limit reached by the daily 
ebb and flow of the tide, the usual tide, or the neap 
tide that happens between the full and the change 
of the moonj^® and it has been stated that this 
meaning of “ordinary high tide” has the support of 
eminent authority.27 It has also been said that 
ordinary high tide is the average of all high tides ;28 
and is neither the spring tide nor the neap tide, but 
a mean of all the high tides,2 9 and at any particular 


20. Fla—Miller v. Bay-To-Gulf, su¬ 
pra. 

21- Del—Banks v. Wilmington Ter¬ 
minal Co, 24 A.2d 592, 601, 2 Terry 
489. 

22 . Cal—Swarzwald v. Cooley, 103 
P.2d 580, 584, 39 Cal.App 2d 306. 

23. Cal.—Swarzwald v. Cooley, su¬ 
pra. 

24- Cal.—^Swarzwald v. Cooley, su¬ 
pra. 

25. Cal —Porgeus v, Santa Cruz 
County, 140 P. 1092, 1093, 24 Cal 
App. 193. 

Pla.—^Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Fla. 452. 

26. Fla,—Miller v. Bay-To-Gulf, su¬ 
pra. 

27. Fla,—Miller v. Bay-To-Gulf, su¬ 
pra. 

22. Del,—Banks v. Wilmington Ter¬ 
minal Co., 24 A 2d 592, 601, 2 Terry 
489. 

29. TJ.'S.—Borax Consolidated v. City 
of Los Angeles, Cal., 56 S Ct. 23, 
30, 296 U.S. 10, 80 L.Ed. 9. 

Cal—Bolsa Land Co v Vaqueros 
Major Oil Co., 76 P.2d 519, 622, 25 
Cal.App.2d 75. 

Ijlne of medium high tide Tbetween 
springs and neaps 
(1) “The view that ‘neap tides’ 
should be taken as the ordinary tides 
had its origin in the statement of 
Lord Hale. De Jure Mans, cap. VI; 
Hall on the Sea Shore, p. 10, App. 
xxiii, XXIV. In his classification, 
there are ‘three sorts of shores, or 
littora marina, according to the va¬ 
rious tides’: (1) ‘The high spring 
tides, which are the fluxes of the 
sea at those tides that happen at 
the two eauinoxials.’ (2) ‘The spring 
tides, which happen twice every 
month at full and change of the 
moon.’ And (3) ‘ordinary tides, or 
neap tides, which happen between 
the full and change of the moon.’ 
The last kind of shore, said Lord 
Hale, ‘is that which is properly lit- 
tus mari/S,’ He thus excluded the 
'spring tides' of the month, assign¬ 


ing as the reason that ‘for the most 
part the lands covered with these 
fluxes are dry and maniorable,’ that 
IS, not reached by the tides. The 
subj'ect was thoroughly considered 
in the case of Attorney General v 
Chambers, 4 De G.M. G. 206. In 
that case Lord Chancellor Cranworth 
invited Mr. Baron Alderson and Mr 
Justice Maule to assist in the de¬ 
termination of the question as to ‘the 
extent of the right of the Crown to 
the seashore.’ Those judges gave as 
their opinion that the average of 
the ‘medium tides in each quarter of 
a lunar revolution during the year’ 
fixed the limit of the shore. Advert¬ 
ing to the statement of Lord Hale, 
they thought that the reason he gave 
would be a guide to the proper de¬ 
termination. ‘What,’ they asked, are 
‘the lands which for the most part of 
the year are reached and covered by 
the tides?’ They found that the same 
reason that excluded the highest 
tides of the month, the spring tides, 
also excluded the lowest high tides, 
the neaps, for ‘the highest or spring- 
tides and the lowest high tides (those 
at the neaps) happen as often as each 
other.' Accordingly, the judges 
thought that ‘the medium tides of 
each quarter of the tidal period’ af¬ 
forded the best criterion. They said* 
‘It is true of the limit of the shore 
reached by these tides that it is 
more frequently reached and covered 
by the tide than left uncovered by 
it. For about three days it is ex¬ 
ceeded, and for about three days it 
is left short, and on one day it is 
reached. This point of the shore 
therefore is about four days in every 
week, i. e., for the most part of the 
year, reached and covered by the 
tides.’ Id., 4 De G.M & G. page 214. 
Having received this opinion, the 
Loyfl Chancellor stated his own. He 
thought that the authorities had left 
the question ‘very much at large.’ 
Looking at ‘the principle of the rule 
which gives the shore to the Crown,’ 
and finding that principle to be that 
‘it is land not capable of ordinary 
cultivation or occupation, and So, is in 
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the nature of unappropriated soil,’ 
the Lord Chancellor thus stated his 
conclusion: ‘Lord Hale gives as his 
reason for thinking that lands only 
covered by the high spring-tides do 
not belong to the Crown, that such 
lands are for the most part dry and 
maniorable; and taking this passage 
as the only authority at all capable 
of guiding us, the reasonable conclu¬ 
sion is that the Crown's right is lim¬ 
ited to land which is for the most 
part not dry or maniorable. The 
learned Judges whose assistance I 
had in this very obscure question 
point out that the limit indicating 
such land is the line of the medium 
high tide between the springs and 
the neaps. All land below that line 
IS more often than not covered at 
high water, and so may justly be 
said, in the language of Lord Hale, 
to be covered by the ordinary flux 
of the sea. This cannot be said of 
any land above that line.’ The 
Lord Cancellor therefore concurred 
with the opinion of the judges ‘in 
thinking that the medium line must 
be treated as bounding the right of 
the Crown.’ Id., 4 De G M. & G 
page 217. This conclusion appears to 
have been approved in Massachu¬ 
setts.”—Borax Consolidated v. City 
of Los Angeles, Cal., 66 S.Ct. 23, 
30, 296 U.S. 10, 80 L.Ed. 9. 

(2) “The modern case illustrative 
of the same subject ... is that 
of Attorney-General v. Chambers, 11 
De Gex, M & G.Rep. 206. This was 
an information against certain own¬ 
ers and lessees of a district abutting 
on the sea shore. The information 
alleged that by the royal prerogative, 
the sea shore and the soil, and all 
mines and minerals lying under the 
sea, and all profits arising therefrom, 
belong to her majesty, &c.; that 
there were very valuable veins or 
strata of coal lying under that part 
of said district which was contiguous 
to the sea shore; that the sea shore 
vested in her majesty extended land¬ 
wards as far as high water mark in 
ordinary spring- tides, or, at all 
ev^ts, far beyond high water mark 
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place is the average height of all the high waters at 
that place over a considerable period of tinie/<^ and, 
based on scientific and astronomical reason, this 
average should be computed upon records of at 
least 18.6 years. 

Snch terms as “high water” or “high-water mark” 
are frequently used with respect to tidal waters to 
indicate the limit in a landward direction to which 
the tide extends ,^2 when used in this connection 

the terms have a variety of meanings. They are 
sometimes employed to denote simply the line of 
high tide;the line reached by the periodic flow 
of the tide;34 the margin of the sea at high tide;^^ 
the upland boundary of tide and shore lands;36 
the margin of the periodic flow of the tide, unaf¬ 
fected by extraordinary causes.37 When the terms 
are used with these meanings the courts do not 
specify whether it is the line established by the 
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neap tides or the line established by the spring 
tides that is indicated.38 

The term “high-water mark” is sometimes used in 
a more specific sense to denote the line reached by 
the tide at its highest flow,3 9 and it has been said 
that the limit of the monthly spring tides is, in one 
sense, the usual high-water mark, for as often as 
those tides occur, to that limit the flow extends.^^ 
However, it has also been said that the limit of the 
monthly spring tides is not the limit to which refer¬ 
ence is generally made when the teimis “usual” or 
“ordinary” high-water mark are employed,since 
such terms have reference to the limit reached by 
the ordinary or neap tides.^3 Thus “high-water 
mark” signifies the line on the shore which is 
reached by the limit of the flux of the usual tide;^3 
the place to which tides ordinarily flow at high 
water and not the place to which the highest 
spring tides flow.^^ 


at neap tides; and that the defend¬ 
ants had encroached upon and work¬ 
ed valuable mines under the shore. 
The general right of the queen as 
stated was admitted, the only ques¬ 
tion which was put in controversy 
being as to the extent of such right. 
A verdict was taken, by consent, for 
the crown, and the court decided 
that the right of her majesty to the 
sea shore landwards is, prima facie, 
limited by the line of the medium 
high tide between the spring and 
neap tides This decision was made 
in the year 1854."—Stevens v. Pater¬ 
son and Newark R. Oo., 34 N.J.Law 
632, 542, 3 Am.R. 269. 

30. U.S —Borax Consolidated v. City 
of Los Angeles, Cal., 56 S.Ot. 23, 

30, 296 U.S. 10, 80 L Ed. 9. 

Cal —Swarzwald v. Cooley, 103 P.2d 
680, 682, 39 Cal.App.2d 306—Bolsa 
Land Co. v. Vaqueros Major Oil 
Co., 76 P.2d 519, 522, 25 Cal.App.2d 
76. 

31. U.S.—Borax Consolidated v. City 
of Los Angeles, Cal., 66 S.Ct. 23, 

31, 296 U.S. 10, 80 L.Bd. 9. 

Cal —Bolsa Land Co. v. Vaqueros 
Major Oil Co, 76 P.2d 619, 621, 
26 CalApp.2d 75 

Del.—Banks v. Wilmington Terminal 
Co., 24 A.2d 692, 601, 2 Terry 489. 

32. U.S—^Howard v. Ingersoll, Ala., 
13 How. 381, 421, 34 L Ed, 329. 

Ala.—Mobile Transp. Co. v. City of 
Mobile, 30 So. 645, 648, 128 Ala. 
336, 64 LR.A. 333. 86 Am.S.R. 143. 
Okl.—^ity of Tulsa v. Peacock, 74 
P.2d 359, 360, 181 Okl. 383. 

33. Ala.—Mobile Transp. Co. v. City 
of Mobile, 30 So. 645, 648, 128 Ala. 
335. 64 L.R.A. 333, 86 Am.S.R. 143. 

134^ Okl.—City of Tulsa v. Peacock, 
74 P.2d 359, 360, 181 Okh S’SS. 


35. Okl.—City of Tulsa v. Peacock, 
supra. 

36. Okl.—City of Tulsa v. Peacock, 
supra. 

37. U.S —Howard v. Ingersoll, Ala , 
13 How. 381, 421, 34 L Ed 329. 

38. Ala—Mobile Transp. Co. v. City 
of Mobile, 30 So. 645, 648, 128 Ala 

335, 64 LRA 333, 86 Am S.R. 143 
Okl.—City of Tulsa v. Peacock, 74 P 
2d 359, 360, 181 Okl. 383. 

39. Okl.—'City of Tulsa v. Peacock, 
supra. 

40. U S —City of Los Angeles v. 
Borax Consolidated Limited, C.C.A. 
Cal, 74 P.2d 901, 905 

Cal—Teschemacher v. Thompson, 18 
Cal. 11, 21, 22, 79 Am D. 151—Por- 
geus V. Santa Cruz County, 140 P. 
1092, 1093, 24 Cal.App. 193. 

Pla—Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Pla. 452. 

41. U.S.—City of Los Angeles v. 
Borax Consolidated Limited, C.C.A. 
Cal., 74 P.2d 901, 905. 

Cal.—Teschemacher v. Thompson, 18 
Cal. 11, 21, 22, 79 Am D. 151— 
Porgeus V. Santa Cruz County, 140 
P. 1092, 1093, 24 Cal.App. 193. 

Fla—Miller v. Bay-To-Gulf, 193 So. 
425, 428, 141 Pla. 462. 

4 j2 . Cal.—F, A. Hihn Co. v. City of 
Santa Cruz, 150 P. 62, 66, 170 

Cal. 436—Teschemacher v. Thomp¬ 
son, 18 Cal. 11. 21, 22, 79 Am D. 
161—^Porgeus v. Santa Cruz Coun¬ 
ty, 140 P. 1092, 1093, 24 Cal.App. 
193—Eichelberger v. Mills Land & 
Water Co., 100 P. 117, 122, 9 Cal 
App. 628. 

Similarly expressed 

(1) Ordinary high-water mark is 
the limit reached by the neap or 
twice-a-day tides.—Otey v. Carmel 
Sanitary Dlst., M P.2d 308, 810, 219 
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Cal. 310—Bolsa Land Co. v. Vaqueros 
Major Oil Co, 76 P.2d 619, 521, 25 
CalApp.2d 75. 

(2) Ordinary high-water mark 
means the limit reached by the daily 
ebb and flow of the tide, the usual 
tide, or the neap tide that happens 
between the full and the change of 
the moon—Miller v. Bay-To-Gulf, 
193 So. 425, 428, 141 Pla. 452. 

Common high-water mark 

“The common high-water mark, oc¬ 
curring in places where the alternate 
rising and falling of the ocean and 
of bays and rivers affected by it 
twice in each lunar day, means a line 
on the shore which is reached by 
the limit of the flux of the usual 
tide."—Taylor Sands Pishing Co. v. 
Benson, 108 P. 126, 127, 56 Or. 157. 

43. Okl —City of Tulsa v. Peacock. 
74 P2d 359, 360, 181 Okl. 383. 

S.C.—Cape Romain Land & Improve¬ 
ment Co V. Georgia-Carolina Can¬ 
ning Co., 146 SE. 434, 437, 148 S, 
C. 428. 

Hot the point reached in storm or 
earthquake 

It is the high mark made on the 
shore as the tide ebbs and flows 
twice in each lunar day, and not the 
point reached at new or full moon 
or when there is an intervening dis¬ 
turbance, such as a storm or earth- 
quakd,—Cape Romain Land & Im¬ 
provement Co. V. Georgia-Oarolina 
Canning Co., supra. 

44. Me.—Gerrish v. Proprietors of 
Union Wharf, 26 Me. 383, 395, 46 
AmD. 156. 

45. Me.—Gerrish v. Proprietors of 
Union Wharf, supra. 

Similarly expressed 

Not the limit reached by the 
monthly spring or extraordinary 
tides.^—^Bolsa Land Co. v, Vaqueros 
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It has been said that ^^igh-water mark” or 
■'^high-water line” is the line of medium high tide 
between the spring and neap tides,^6 and thus, un¬ 
der what is sometimes referred to as the California 
Rule,'^'^ the mean of the neap tide shall he taken 
into consideration in determining high-water 
mark,^8 the term "high-water mark” signifying the 
mean level of the neap tides.^^ 

How far the tide reaches is a question of fact,^<^ 
and in determining the height of the tide the 
United States Geodetic Survey may be taken into 
consideration,51 but not the wash of the waves or 
the reach or the run of the sea water upon the 
coast,5 2 since there is a clear distinction between 
mere sea water and tide water.53 

In each lunar day, 54 or in approximately each 
twenty-four hours, 55 there are two complete tides; 
that is, there are two low tides56 and two high 
tides,5'^' and the alternate high and low tides are 


unequal, there being an extreme daily low tide and 
an extreme daily high tide.58 The two low tides 
each day are called the "short run out” and the 
"long run out,” and the lower of these daily tides 
is called the '^ower low tide.”59 The average of 
all low tides, both low and lower low, over a fixed 
period of time, is called "mean low tide,”50 and the 
average of lower low tides over a like period is 
called "mean lower low tide.”51 Tides which are 
lower than lower low, and therefore lower than 
mean lower low, occur at certain seasons and are 
called "extreme low tide.” 5 2 

The term "low-water mark” is commonly em¬ 
ployed with respect to tidal waters to indicate the 
limit in a seaward direction to which the tide ex- 
tends,53 and when used in this connection it may 
refer to the place where the tide ebbs the lowest,54 
although it has been said that the term does not 
denote the place to which the tide might ebb under 
an extraordinary combination of influences and of 


Major Oil Co, 76 P.2d 519, 521, 25 
CaLApp.2d 75. 

46. N.J.—Faulks v. Borough of Al- 
lenhurst, 180 A. 877, 880, 115 N-J. 
Law 456—New Jersey Zinc & Iron 
Co. V, Morris Canal & Banking Co., 
15 A. 227, 228, 44 N.J.Ea. 398, 1 
L.B.A. 133. 

47. Cal.—^Bolsa Land Co. v. Vaque- 
ros Major Oil Co., 76 P.2d 619, 
522, 25 Cal.App.2d 75. 

48. Cal.—^Bolsa Land Co. v. Vaque- 
ros Major Oil Co., supra, 

49. Cal.—Bolsa Land Co. v. Vaque- 
ros Major Oil Co., supra. 

50. Cal.—^Bolsa Land Co. v. Vaque- 
ros Major Oil Co., supra, 

Readily ascertalnalDl© 

Ordinary high-water mark is readi¬ 
ly ascertainable at any given time.— 
Otey V. Carmel Sanitary Dist., 26 P. 
2d 308, 310, 219 Cal. 310. 

61. Cal.—Bolsa Land Co. v. Vaque- 
ros Major Oil Co., 76 P.2d 619, 521, 
522, 26 Cal.App.2d 75. 

62. Cal.—^Bolsa Land Co. v. Taque- 
ros Major Oil Co., supra—^Eichel- 
berger v. Mills Land & Water Co., 
100 P. 117, 122, 9 Cal.App. 628. 

Similarly expressed 

'Before physical geography and 
other scientific knowledge became 
widely read and literacy so universal, 
it might have been proper to prove 
the meaning of ‘ordinary high tide' 
in a remote community. But, with 
universal education and daily press 
comments concerning the tides and 
their ebb and flow, it is not reason¬ 
able to believe that in the year 1927 
officers of a great bank in an enlight¬ 
ened community on the sea coast, 
carrying a subdivision tract of beach 
lots for sale, could have entertained 


the thought that the line of ordinary 
high tide meant the line made by 
the wash of the waves. One of the 
earliest lessons in natural science 
is that the moon pulls the water of 
the ocean; that where the pull oc¬ 
curs near the shore of a continent 
the rise of the water on the shore 
under the lunar force is the flow of 
the tide, and when it reaches the 
line of high tide, the force of the 
pull has been spent and the tide ebbs 
to sea level and to lower low water 
again. The facts that the pull of 
the moon along- the California coast 
is stronger on some days than on 
others, and that the combined force 
of the sun and the moon at other 
times draws the tide to a still high¬ 
er elevation than does the moon 
alone, do not avoid the conclusion 
that there is a mean or ordinary 
high tide which may be determined 
with a fair degree of accuracy, by 
a method of utilizing the data refer¬ 
red to in the 'Tidal Bench Marks' 
along the coast of Southern Califor¬ 
nia."—Swarzwald v. Cooley, 103 P.2d 
580, 687, 39 Cal.App.2d 306. 

Wave motion ixot part of tide rise 
"In other words, the run or reach 
of the sea water does not measure 
the height of the tide. Nor does the 
run, roll, or reach of the waves con¬ 
stitute the measure of the rise of the 
tide. Likewise, tide-water is con¬ 
fined to the level of the rise of the 
tide, and not to the run or reach 
of the waters caused by the waves 
or swell of the ocean."—Bolsa Land 
Co. V. Vaqueros Major Oil Co., 76 P. 
2d 519, 621, 522, 25 Cal.App.2d 75. 
53- CaJ.—^Bolsa Land Co. v. Vaque- 
ros Major Oil Co., supra. 

64- Or.—Taylor Sands Fishing Co. v. 
Bensopt, i08 P. 126, 127,.. 56 Or. 157. 
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SC—Cape Remain Land & Improve¬ 
ment Co. V. Georgia-Carohna Can¬ 
ning Co., 146 S.B. 434, 437, 148 
SC. 428. 

56, Cal.—Otey v. Carmel Sanitary 
Dist., 26 P2d 308, 310, 219 Cal 
310—Bolsa Land Co. v. Vaqueros 
Major Oil Co, 76 P.2d 619, 521, 25 
Cal.App 2d 75. 

Wash—-State v. Scott, 154 P. 165, 168, 
89 Wash. 63. 

56. Wash.—State v. Edwards, 62 P. 
2d 1094, 1095, 188 Wash. 467— 

State V. Scott, 154 P. 165, 168, 89 
Wash, 63. 

57- Wash.—State v. Scott, supra. 

58- Wash.—State v. Scott, supra. 

59. Wash.—^State v. Edwards, 62 P. 
2d 1094, 1095, 188 Wash. 467. 

60. Wash.—State v. Edwards, supra. 
Similarly expressed 

"The term ‘mean low tide' signifies 
the mean or average level of the 
low tides, including both the long 
and the short daily runout."—State 
V. Scott, 154 P. 165, 168, 89 Wash. 

63. 

61- Wash.—State v. Edwards, 62 P. 

2d 1094, 1095, 188 Wash. 467. 
Similarly expressed 

"Mean lower low tide" signifies the 
mean level of the daily extreme low 
tides.—[State v. Scott, 164 P. Ii66, 
168, 89 Wash. 63. 

62. Wash.—State v. Edwards, 62 P. 
2d 1094, 1096, 188 Wash, 467. 

63- Me.—Gerrlsh v. Proprietors of 
Union Wharf, 26 Me. 383, 395, 46 
Am.D. 155. 

Va—^Scott V. Doughty, 07 S.E. 802, 
804, 124 Va 358. 

64. Mass.—Sparhawk Y. Bullard, 1 
Met^ 0^, 10&, 
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favoring winds, a few times during one genera¬ 
tion,^^ but rather it means ordinary low water, not 
spring or neap tide, but normal, natural, usual, 
customary, or ordinary low water, uninfluenced by 
special seasons, winds, or other circumstances.®® 

The tide is of importance in determining the ex¬ 
tent of land bordering water in which the tide ebbs 
and flows. In this connection see the deflnition 
Shore, 80 C.J.S. p 1268 notes 24-26, and the defini¬ 
tion Tideland, post. See also Boundaries §§ 27, 32. 
The tide is also treated in various connections in the 
title Navigable Waters, and for specific references 
consult the index to that title. 

TIDELAND. The word ^'tideland,” in its broadest 
significance, means any land over which tide water 
flows,®'^ and the term is defined generally as mean¬ 
ing land which is covered and uncovered by the 
tidej®'® land covered and uncovered by the ebb and 
flow of the sea;®9 land over which the tide ebbs and 
flows land which in its natural state is afleeted 
by the ebb and flow of the tide;*^! the strand, beach, 
or shore, in the common-law sense of the terms.'^^ 

In its ordinary signification'^® the word ^^tideland” 
is applied only to that land which is covered and 
uncovered by the daily flux and reflux of the tides, 
and denotes land which is covered and uncovered by 
the ordinary tides land which is covered and un¬ 


covered by the daily ebb and flow of normal tides 
land which is covered and uncovered by the ordinary 
daily tides of public navigable waters land cov¬ 
ered and uncovered by the flow and ebb of the 
ordinary neap tides land usually overflowed by 
the neap or ordinary tides land over which the 
neap or ordinary tide regularly ebbs and flows;®® 
such land as is affected by the tide, which lies be¬ 
tween ordinary high-water mark and low-water 
mark, and which is alternately covered and left dry 
by the ordinary flux and reflux of the tides that 
portion of the shore or beach covered and uncovered 
by the ebb and flow of ordinary tides;®® land be¬ 
tween the lines of ordinary high tide and mean low 
tide;®® land between the lines of the ordinary high 
and low tides, covered and uncovered successively by 
the ebb and flow thereof;®^ land lying between 
high-water mark and low-water mark at ordinary 
tides.®® 

Tideland extends to high-water mark,®® but the 
term is not applied to land above the line of high 
tide®'^ or to land entirely submerged or covered by 
water;®® and it does not include tracts not un¬ 
covered by the “mean lower low water,^^ but some¬ 
times exposed when the tide falls below tfie zerd 
line, whether from wind blowing off shore or from 
a high barometer conducing to an extraordinary low 
water.®® Land adjacent to navigable waters, where 


•65. Me.—Gerrish v. Proprietors of 
Union Wharf, 26 Me. 383, 395, 46 
Am.D. 166. 

66 . Va.—Scott v. Doughty, 97 S.E 
802, 804, 124 Va. 358 

67. Or.—^Bay City Land Co. v. Craig, 
143 P. 911, 912, 72 Or. 31. 

Phrases employing the word and 

-of which more recent adjudications 
have not been found see 62 C.J. p 963 
note 21-p 954 note 27. 

68. Or.—^Elliott v. Stewart, 14 P. 
416, 417, 16 Or. 259. 

62 C.J. p 962 note 96. 

69. Or—Hinman v. Warren, 6 Or, 
408, 411. 

70. U.S. — Woodward v. Davidson, C. 
C.Wash., 150 F. 840, 842. 

•Cal.— Corpus Juris q.uot6d lu Bolsa 
Land Co. v. Vaqueros Major Oil 
Co., 76 P.2d 519, 631, 26 Cal.App.2d 

76. 

71. Wash.—State v. Van Vlack, 172 
P. 663, 664, 101 Wash. 603, L.R. 
A.1918E 108. 

72. Or.—Elliott v. Stewart, 14 P. 
416, 417, 15 Or. 259. 

62 C.J. p 962 note 99. 

73. Cal.—San Pedro, U A. & S. L. 
R. Co. V. Hamilton, 119 F. 1073, 
1074, 161 Cal. 610, 87 UR.A.,N,S., 
686 . 

74. Cal.—5-San Fedro, A. & ' I*. 


R. Co. V. Hamilton, supra—Oakland 
V. Oakland Water Front Co., 60 P. 
277, 285, 118 Cal. 160. 

75. Cal.—Corpus Juris quoted in 
Bolsa Land Co. v. Vaqueros Major 
Oil Co., 76 P.2d 619, 621, 25 Cal. 
App.2d 76. 

Or.—^Hardy v. California Trojan Pow¬ 
der Co., 219 P. 197, 199, 109 Or. 

76. 

76. Cal.—Corpus Juris quoted lu 
Bolsa Land Co. v. Vaqueros Major 
Oil Co., 76 P.2d 619, 621, 26 Cal. 
App.2d 76. 

62 C.J. p 951 note 85, p 952 note 92. 

77. Fla.—Miller v. Bay-To-Gulf, 193 
So, 425, 427, 141 Fla. 462—State 
ex rel. Ellis v. Gerbing, 47 So 353, 
367, 66 Fla. 603, 22 L.R.A-,N.S., 
339. 

78. Cal.—Eichelberger v. Mills' Land 
& Water Co., 100 P. 117, 122, 9 
Cal.App. 628. 

79. Cal.— Corpus Juris quoted lu 

Bolsa Land Co. v. Vaqueros Major 
Oil Cq„ 76 P.2d*619. 621, 26 Chi. 
App.2d 76. 

62 C.J. p 952 note 86. 

80. Cal.—Carr v. Kingsbury, App-, 
296 F. 586, 587. 

62 C.J. p 962 note 89. 

81. Cal. —Corpus juris quoted In 
Bolsa L»and Co. v. Vaqueros Major 
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Oil Co., 76 P.2d 619, 521, 25 Cal. 
App.2d 75. 

62 C.J. p 952 note 87. 

82. Cal —Corpus Juris quoted iu 
Bolsa Land Co. v. Vaqueros Major 
Oil Co., 76 F.2d 519, 521, 25 Cal. 
App.2d 75. 

62 C.J. p 952 note 88. 

83. Wash.—Pearl Oyster Co. v. Heu- 
ston, 107 P. 349, 360, 67 Wash. 633, 
136 AmS.R. 1007. 

Similarly expressed 

Land below the line of ordinary 

high tide.—F. A. Hihn Co. v. City 

of Santa Cruz, 160 P. 62, 65, 170 Cal. 

436. 

84. Cal-—People ex rel. State Board 
of Harbor Com'rs of Kerber, 93 
F. 878, 879, 152 Cal. 731—corpus 
Juris quoted iu Bolsa Land Co. v. 
Vaqueros Major Oil Co., 76 P.2d 
619, 621, 26 Cal.App.2d 76. 

85. Or.—^Bay City Land Co. v. Craig, 
143 P. 911, 913, 72 Or. 31. 

88 . U.S.—^Borax Consolidated v. City 
of Los Angeles, Cal., 66 S.Ct. 23, 
29, 296 U.S. 10, 80 L.Ed. 9. 

87- Wash.—^Pearl Oyster Co. v. Hou¬ 
ston, 107 P. 349, 350, 67 Wash. 
633, 136 Am.S.R. 1007. 

88. Wash.—^Pearl Oyster Co. v. Hou¬ 
ston, supra. 

89. Or.—^Van Dusen Inv. Oo. t. 
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tlie tide flows and reflows, whieli at liigli tides are 
submerged and at low tides are bare, come within 
the description of “tideland,”^^ as does a portion of 
the tide flats, covered and uncovered by the ebb 
and flow of the tide, uncovered at ordinary low 
tide and covered with water at ordinary high tide.®^ 

"While the literal meaning of ^^tidelands” is those 
lands over which the tide ebbs and flows, and which 
are bare at low tide,^^ the term is frequently used 
in constitutional and statutory provisions in a 
broader sense than its literal meaning,and is not 
always limited to the ordinary signification of lands 
covered and uncovered by the daily efflux and reflux 
of the tide,9^ but may include the beds of navigable 
salt waters lying below the line of ordinary low 
tide95 as well as land which is properly described 
as submerged;and it may include land which ex¬ 
tends in a landward direction beyond the line of 
high tide.^'^ However, as used in statutes, the 
term is not always construed so broadly, and may 
apply only to lands covered and uncovered by the 
tides, including only those lands which lie between 
the high-water and low-water marks, and constitute 
the shore of a bay, and may not apply to lands 
•permanently submerged by the waters of the bay.^^ 

^^Tidelands’^ has been held to be synonymous with 
^'seashore” see 79 O.J.S. p 929 note 14, ^^shore’^ see 
80 C.J.S. p 1270 note 64, and ''tract.’’^^ 

Tideland is treated in various connections through¬ 
out this work, particular reference being made to 
Navigable Waters §§ 88-114, state ownership and 
disposition of tidelands in the state of Washington 
is treated in Public Lands § 276. 

TIDEWATER. It is stated in Navigable Waters § 


1 that the terms '‘navigable waters” and "tide¬ 
waters” are synonymous, tidewaters being waters, 
whether salt or fresh, wherever the ebb and flow of 
the sea is felt. In the United States admiralty ju¬ 
risdiction is not limited to tidewater, but extends 
to all navigable water as stated in Admiralty §§ 
10, 11. Tidewater as a boundary is treated in 
Boundaries § 27 a. 

TIDEWAY. The portion of land between high- 
water and low-water marks.^ 

TIE. As a noun, that which is tied; a knot.^ 

As applied to an appointment by election, it 
signifies a state of equality between two or more 
competitors for the same position.^ 

In England and other British territories the word 
"tie” is used to refer to the covenant or bond by 
which a public house, inn, or hotel is bound to buy 
the liquors of a certain brewer.^ 

In railroad terminology a "tie” is a part of the 
roadbed, as stated in Railroads, § 1 j. 

As a verb, "tie” is defined as meaning to fasten 
or attach (one thing to another) by means of a 
connecting and knotted rope, band, cord, or the 
like.^ 

Phrases employing the word "tie” in its various 
forms are set out in the note.^ 

TIERRAS. A Spanish word meaning "lands” in the 
broad sense in which the word is used in English.'^ 

TIG-ER. A large Asiatic carnivorous mammal 
(Felis tigris) of the cat family, of a tawny color 
or transversely striped with black. 8 


Western Fishing Co., 124 P. 677, 
681, 63 Or. 7. 

90. Or.—^Andrus v. Knot, 8 P. 763, 
12 Or. 501, 503. 

91. XJ S.—Baer v. Moran Bros Co., 
Wash,, 14 s et. 823, 163 U.S. 287, 
288, 38 Lr.Fd 718. 

See also the definition Flat, 36 C.J S 
p 1023 notes 21-26. 

92. Wash.—State ex rel. McKenzie 
V. Forrest, 39 P. 684, 685, 11 Wash. 
227. 

93. Wash.—State ex rel. McKenzie 
V. Forrest, supra. 

94. Cal.—San Pedro, L. A. & S. L. R. 
Co. V. Hamilton, 119 P. 1073, 1074, 
161 Cal. 610, 37 L.R.A.,lSr.S., 686. 

95. Wash—State ex rel. McKenzie 
V. Forrest, 39 P. 684, 685, 11 Wash. 
227. 

62 C.J. p 963 note 12. 

96. Cal.—San Pedro, L. A. & S. L. 
R. Co* V. Hamilton, 119 P, 1073, 


1074, 161 Cal. 610, 37 L.RA.,K.S., 
686 . 

97. Wash.—Pearl Oyster Co. v. Heu- 
ston, 107 P. 349, 350, 67 Wash 
533, 535, 135 Am S.R. 1007. 

62 C J. p 953 note 15 

98. U S —^Walker v. State Harbor 
Com’rs, Cal., 17 Wall. 648, 650, 21 
L Ed. 744—^Walker v, Marks, C.C. 
Cal, 29 F.Cas No.17,078, 2 Sawy. 
152. 

62 C.J. p 963 note 19. 

99. Or—^Andrus v. Knot, 8 P. 763, 
12 Or. 601. 

1. K.Y.—Towle V. Remsen, 70 K.T. 
303, 308—In i*e Inwood Hill Park 
in Borough of Manhattan, City of 
New York, 217 N.Y.S. 359, 363, 217 
App.Div. 687. 

2. Conn.—Wooster v. Mullins, 30 A. 
144, 145, 64 Conn. 340, 25 L.R.A. 
694. 

62 C.J. p 964 note 37. 
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3. Conn,—^Wooster v. Mullins, su¬ 
pra. 

4. Eng.—Rice v. Noakes, [1900] 1 
Ch. 213, 217, 219. 

62 C J, p 954 note 40. 

5. Webster New Int D. 

6. Phrases 

(1) “Tied house" defined see 41 C. 
J.S. p 366 note 83. 

(2) “Tie up" as a railroad term 
meaning to cease to work see Rail¬ 
roads § 1 r. 

(3) “Tie vote" see the title indexes 
to Elections and Municipal Corpora¬ 
tions. 

(4) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 954 notes 42, 43. 

7. Tex—‘Benavides v. State, Civ. 
App., 214 S.W. 668, 671. 

8 . Webster New Int.P. 

“Blind tiger" as a place where in¬ 
toxicating liquors are sold on the 
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TIG-HT. So close in structure as not to admit the 
passage of a liquid or fluid; not leaky; often, 
-wratertight.^ 

TILE. Derivatively, the word '^tile” means a cover¬ 
ing,^ ^ and hence is applied to such articles as are 
■used for covering roofs, pavements, walls, and the 
like.i^ Etymologically considered, the term is not 
limited to an article of one material only,^^ ^nd it 
may designate a slab of stone or marble used with 
others like it in a pavement or revetment.^3 In 
the ordinary definition, ^'tiles” are plates or pieces 
of baked clay, used for covering roofs, floors, and 
walls, and for ornamental work of various kinds, 
as well as for drains, etc.^^ 

TILL. The word “till” has various meanings, and as 
a noun is defined as meaning a drawer or compart¬ 
ment, as the money drawer in a shop, or a tray in 
a trunkA^ 

The verb “till” means to plow and prepare for 
seed, and to sow, dress, raise crops from, etc.; to 
cultivate.^® 

As a preposition of time, the word “till” means 
up or down to; as far as; untiland it may be 
used in the sense of “at.”is 

“Till” has been held synonymous with “to”i^ and 
'“until,”20 and it has also been distinguished from 
“to.”21 


TILLAGE. Husbandry; the cultivation of the land, 
particularly by the plow .22 Ta its popular and ordi¬ 
nary meaning, “tillage” applies to land used for 
agricultural, not for domestic and residential, pur- 

poses.2S 

TILLER. One who, or that which, tills.24 

TILLY. A piece of equipment used by painters to 
stand or sit upon when doing paint work above the 
ground, consisting of two rails connected by inter¬ 
mediate members or ruiigs covered by planking. 
The construction is very similar to that of a ladder 
with a plank fastened upon it .2 5 

TILT. To raise on end or incline.^® It has been 
distinguished from “vibrate.”27 

TIMBER. The word “timbeif^ is defined in Logs 
and Logging § 1 b, and matters relating to con¬ 
veyances of timber lands and standing timber are 
treated generally in §§ 4-28 of that title. The cut¬ 
ting, removing, injuring, or destroying of timber is 
discussed with respect to public lands of the United 
States in Public Lands §§ 6-16, and with respect to 
state lands in § 17. Timber rights under leases are 
considered generally in Landlord and Tenant § 342, 
and under mining leases in Mines and Minerals § 
176 e. For other particular applications and specific 
uses of the term “timber” consult the Descriptive- 
Word Index. 


sly in violation of law see Intoxi¬ 
cating’ Liquors § 15 c 
■ 9 . Webster New Int D. 

“Tight” construed in patent claim see 
Patents § 204 1 . 

Phrases 

(1) “Gas-tight joint” defined see 48 
•C.J S. p 797 note 87. 

(2) “Tight mortgage” defined see 
Mortgages § 3. 

(3) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 954 notes 61-53. 

10. U.S.—U. S. V. Davis, Mo., 54 F. 
147, 149, 4 C.C.A. 251. 

Tiles as subject to tariff see Customs 
Duties § 33. 

11. XJ.S.—tJ. S. V. Davis, Mo., 54 F. 
147, 149, 150, 4 C.C A. 261. 

The original meaning of the word 
refers to the use made of the article, 
and not to the material of which it 
may be composed,—U. S. v. Davis, 
supra. 

12. XJ.S. —^U. S. V. Davis, supra. 

62 C.J. p 966 note 60. 

13. XJ.S.—XJ. S. V. Davis, supra. 

Xn the middle ages such tile’s of 
stone were frequently incised with 
elaborate designs, the incisions being 


filled with lead or a colored composi¬ 
tion, or occasionally incrusted in mo¬ 
saic.—XJ. S. V. Davis, supra. 

14. XJ.S.—Possman v. Hedden, N.Y., 
12 S.Ct. 925, 928, 145 U.S. 561— 
U. S. V. Davis, Mo., 64 F. 147, 150. 
Phrases employing the term and 

of which more recent adjudications 
have not been found see 62 C.J. p 
955 notes 62-65. 

15. New Standard D. 

Phrases employing the term and of 
which more recent adjudications have 
not been found see 62 C.J. p 955 notes 
69-74. 

16. Webster New Int.D. 

17 . Ala—Oberhaus v. State, 55 So 
898, 902, 173 Ala. 483. 

As used in computing time, to ex¬ 
clude or include the date, day, or 
other point of time “till” an act 
is to be performed or a thing ac¬ 
complished, see Time § 13. 

18. Neb.—-Lancaster Farmers’ State 
Bank v. Buckner, 198 N.W. 1016, 
112 Neb. 126. 

62 C.J. p 955 note 66 [aj. 

19. Ala—(Southern Ry. Co. v. Mont¬ 
gomery, 157 So. 864, 865, 229 Ala 
456 

62 C.J. p 955 note 66 [b], 

023 


20. Ala—Southern Ry. Co. v. Mont¬ 
gomery, supra. 

62 C J. p 956 note 66 [b]. 

21. distinction stated 

“To” is properly applicable to place 
or position, while “till” properly ap¬ 
plies to time.—Conawingo Petroleum 
Refining Co. v. Cunningham, 75 Pa. 
138, 140. 

22. XJ.S.—U. S. V. Williams, CC.Or., 
18 F. 475, 478, 9 Sawy. 374. 

“Tillage of the soil” within Bank¬ 
ruptcy Act § 4 b, 11 XJ.S.C.A. § 22 
(b), see Bankruptcy § 95. 

23. Bng.-—^Vigar v. Dudman, L.R. 6 
C.P. 470, 473. 

62 C.J. p 955 note 77. 

24. New Standard D. 

“Tiller of the soil” synonymous 
with, and also distinguished from, 
“farmer” see 35 C.J.S. p 752 notes 
38, 41. 

25. Pa.—Pfahler v. Pennsylvania 
Power & Light Co., 40 A.2d 692, 
693, 351 Pa! 287. 

26. Tex.—Texas & N. O. R. Co. v. 
Kveton, Civ.App., 76 S.W.2d 118, 
120 . 

27 . Tex—Texas & N. O. R, Co. v. 
Kveton, supra. 



TIMBER 

The word ^‘timber^’ has been employed in varions 
phrases which are set out in 62 C.J. p 956 notes 
83-12. 

TIMBEja CULTURE ENTRY. Defined see Public 
Lands § 36. 

TICABEEED. Furnished with, or made of, timber; 
also, covered with growing timber.28 

TIMBERHEAD. A wooden standard twelve to 
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fourteen inches square standing above the top of a 
barge. 

TIMBERINGr. See Mines and Minerals § 3 h. 

TIMBRE. A word used of a musical note,^0 also 
in connection with sound waves caused by the hu¬ 
man voice, or of the cries of animals or songs of 
birds.31 “Timbre” affects the quality of the sound 
in a musical note or in human speech.32 


28 . Webster ITew 29 . Ky.—^West Kentucky Coal Co. v. 31 . U.S.—Submarine Signal Corpora- 

Parker’s Adm'r, 17 S W.2d 753, 754, tion v. General Radio Co., supra, 
Plirases employing the term and 229 Ky. 685. 

of which more recent adjudications 30 , XJ.S.—Submarine Signal Corpora- —Submarine Signal Corpora- 

have not been found see 62 C.J. p tion v. General Radio Co., D.C. General Radio Co., supra. 

956 notes 18-20. Mass., 14 F.2d 178, 179, 180. 1 69 C.J. p 957 note 27. 
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TIME 

This Title includes the measure of duration; the calendar and divisions thereof; and rules of compu¬ 
tation of time in general. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. In general; definition of ^'time”—p 826 

2. Divisions of time—p 826 

3. - Calendar division—^p 827 

4. Standards of time—p 827 

5. - Civic time—p 827 

6. - Daylight saving time—^p 828 

7. - Mean sun or standard time—p 829 

8. Computation of time in general—^p 830 

9. Years—p 832 

10. Months—p 837 

11. Weeks—p 841 

12. Days—p 845 

13(1). Inclusion or exclusion of first or last day—p 848 

13(2). - Use of particular words or phrases—851 

13 ( 3 ).-^Trom” and ^^after’’—p 851 

13 ( 4 ).-‘‘Before,” “by,” “to,” “till,” “until,” etc.^p 854 

13 ( 5 ).-'‘At least,” “not less than,” “not more than,” “not later than”— 

p 856 

13 ( 6 ).-“Between”—^p 857 

13 ( 7 ).-“Within”—p 858 

13 (8). - Application of rules to particular acts and proceedings—p 860 

13 ( 9 ).-Contracts, leases and tenancies, and negotiable instruments— 

861 

13(10).-Judicial proceedings in general—^p 865 

13 ( 11 ).-Computation of periods of limitations and of time within which 

to sue—p 872 

13(12).-Notices and process—^p 875 

13 ( 13 ).-Pleadings—^p 878 

13 ( 14 ).-New trial—^p 878 

13 ( 15 ).-Judgments and executions—^p 879 

13 ( 16 ).-Time for redemption—p 880 

14(1). Sundays and holidays—880 

14(2). - Terminal Sundays—p 880 

14 ( 3 ). - Terminal holidays—883 

14(4). -- Intervening Sundays and holidays—p 884 

14 ( 5 ). _ Application of rules as to exclusion or inclusion of Sundays and holi¬ 

days—p 886 

14(6). ---Judicial proceedings in general—^p 887 

14 ( 7 ),-Mechanics* lien proceedings—^p 894 

14(8).-Workmen*s compensation proceedings—^p 894 

14 ( 9 ).-Limitations of actions—^p 894 

14(10).-Interpretation and performance of contracts—^p 897 

14(11).__Time for approval or veto of bill and return—p 899 

15. Twenty-ninth of February—^p 900 

16. Fractions of day—^p 900 

17. Hours—p 904 

See also descriptive word index in the back of this Volume 
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§§ 1-2 TIME 


§ 1. In General; Definition of “Time” 

“Time’^ is defined as the measure of duration; the 
system of those relations which any event has to any 
other, as past, present, or future. 

^^Time” is defined as the measure of duration;^ 
the system of those relations which any event has 
to any other, as past, present, or future.^ The word 
is expressive both of a precise point or terminus 
and of an interval between two points,^ and, when 
used to represent a terminus, rather than an inter¬ 
val, it is synonymous with “date.’’^ 

Statutory provisions with respect to the time of 
doing an act are generally to be taken as directory,^ 
and not mandatory,® but they will be treated as 
mandatory where a consequence is attached to a 
failure to comply therewith,'^ and they will be re¬ 
garded as mandatory if their purpose is to provide 
a system for the prompt and orderly dispatch of 
proceedings.® Thus, where a statute prescribes a 
time within which an act, in legal proceedings, must 


be done, the courts have no power to extend the 
time, or allow the act to be done at a later date 
as a matter of indulgence.^ Something more than 
mere hardship is necessary to justify an extension 
of time, or its equivalent,—an allowance of the act 
nunc pro tunc;^® but the time may be extended if 
the delay was caused by fraud or its equivalent.!^ 

Phrases employing the word “time” are set out 
in the note.!^ 

§ 2. Divisions of Time 

The nature of time is such that it is capable of divi¬ 
sion, and time is divided into years, months, weeks, days, 
hours, minutes, and seconds. 

The nature of time is such that it is capable of 
division,!® and time is divided into years, months, 
weeks, days, and hours, as discussed in the follow¬ 
ing sections of this title. Other divisions of time 
are the minute, which is the one thousand four 
hundred and fortieth part of a day or the sixtieth 


1» Black Li.D. 

2 . Century D. 

Time as money or property 

“To say that ‘time is money’ is a 
metaphor. It expresses merely the 
fact that time is of value, and that 
the use of a man’s muscle, or his 
skill, or of his mentality will usual¬ 
ly procure money in exchang-e. But 
time is not money, nor is labor *prop- 
erty,’ in any other sense than that 
it IS usually of some value, and its 
proceeds belong to the individual or 
to the parent or guardian if he is a 
minor, or to the state if he is a con¬ 
vict. But it IS not property m the 
sense that it can be liable to a prop¬ 
erty tax.”—State v. Wheeler, 53 S E. 
358, 359, 141 N.C. 773, 5 Lr.R.A.,]Sr.S., 
1139, 115 Am S.R. 700. 

As an element of identification 

Time IS often an important ele¬ 
ment in the identification of a given 
transaction since, for all practical 
purposes, an event which begins and 
ends on any given day is quite dis¬ 
tinct from, and other than, an event 
which begins and ends on another 
day.—Gardner v City of New Lon¬ 
don, 28 A. 42, 43, 63 Conn. 267. 

3. Black L.D. 

4. Mass.—Park v. Whitney, 19 N.E 
161, 148 Mass 278. 

62 C.J. p 960 note 5. 

"Date” see 25 CJ.S. p 1002 note 58- 
p 1003 note 71. 

5. Cal.—Shaw v. Randall, 15 Cal. 
384. 

Mont.—State ex rel. Sullivan v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 196 
P.2d 453, 454, 122 Mont. 1. 

As to time for performance of offi¬ 
cial duties see Statutes § 379. 


6 . Mont.—State ex rel Sullivan v 
District Court of Second Judicial 
Dist in and for Silver Bow Coun¬ 
ty, supra 

7 . Cal —Shaw v. Randall, 15 Cal 
384. 

8 . Mont—State ex rel. Sullivan v 
District Court of Second Judicial 
Dist. in and for Silver Bow County, 
196 P2d 453, 454, 122 Mont. 1. 

9- Pa.—^Wise v. Borough of Cam¬ 
bridge Springs, 104 A. 863, 262 Pa. 
139—Schrenkeisen v. Kishbaugh, 29 
A. 284, 162 Pa, 45—Marcus v. Coh¬ 
en, 94 Pa Super 383—^Mitry v. Fra- 
ser-Brace Engineering Co„ 54 Pa. 
Dist & Co. 335—Dillns v. Bateman, 
Com PL, 50 MonfgCo. 273, 57 York 
Leg.Rec. 137—Bailey v. Kirk, Com. 
PL, 42 Sch.LegRec. 55. 

IxLSii£9.ciexi.t reason, for extension, of 
time 

Illness of a client or neglect of an 
attorney is insufficient reason to ex¬ 
tend the time prescribed by statute — 
Siragusa v. Shapero, Pa.Oom PI, 3 
Del.Co. 395. 

10. Pa.—Wise V. Borough of Cam¬ 
bridge Springs, 104 A. 863, 262 Pa. 
139—Schrenkeisen v. Kishbaugh, 29 
A. 284, 162 Pa. 46—Marcus v. Coh¬ 
en, 94 Pa.Super. 3*83—Siragusa v. 
Shapero, Com.PL, 31 Del.Co. 395 
—Lillis V. Bateman, Com.PL, 59 
Montg.Co. 273, 67 York Leg.Rec. 
137. 

11 - Pa.—Siragusa v. Shapero, Com. 
PL, 31 Del.Co. 395. 

12. Phrases 

(1) “Time charter” see Shipping §§ 
26-56. 

(2) "Time check;” a certificate, 
signed by a master mechanic or oth¬ 

826 


er person in charge of laborers, re¬ 
citing the amount due to the labor¬ 
er Cor labor for a specified time — 
Gerlach v. North Texas & S P. Ry. 
Co., TexCivApp., 244 S.W 662, 666 — 
62 C J. p 1010 notes 7, 8 . 

(3) “Time deposit” see Banks and 
Banking § 272. 

(4) "Time immemorial” see Cus¬ 
toms and Usages § 3. 

(5) “Time is of the essence” see 
Contracts § 504. 

( 6 ) “Time and place” mean the 
day and hour when, and a descrip¬ 
tion of the locality where, the occur¬ 
rence or event takes place. 

Conn.—Peck v. Fair Haven & W. R. 

Co, 58 A. 757, 758, 77 Conn. 161 
Neb.—^Wright v. City of Omaha, 110- 
N.W. 754, 755, 78 Neb. 124 
Tenn.—Beets v. John R. Jarnagm 
Motor Co., 175 S.W.2d 326, 328, ISO 
Tenn. 358. 

(7) “Time and material,” as used 
in a contract as the basis of pay¬ 
ment, as popularly understood, the 
words do not include overhead charg¬ 
es, but refer solely to the wages and 
salaries of the men engaged in the 
particular work contracted for and 
the actual cost of the materials fur¬ 
nished 

Cal.—^Advance Auto Body Works, Inc. 
V. Asbury Transp. Co., 62 P.2d 
958, 10 CaLApp.2d 619. 

Pa.—Lytle Campbell Co. v. Somers, 
Fitter & Todd Co, 120 A. 409, 411, 
276 Pa. 409, 27 A L.R. 41. 

“Time and material contract” as 
equivalent to “cost plus” contract 
see Contracts § 10. 

13. S.C.—Callahan v. Hallowell, 2 
S.C.L. 8. 
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part of an hour and the second, which is equal 
to one sixtieth part of a minute.^5 

The divisions comprehended in the word ''time/’ 
as used in a statute or written instrument, are de¬ 
pendent on the context and subject matter of the 
statute or instrument m which it is used, and ac¬ 
cordingly may be limited in meaning to a specified 
day of a given month and year,^^ or a specified 
day and hour,!"^ or a specified number of days;^^ 
or it may be broad enough to include a month^^ 
or half-year period.^^^ 

g 3. - Calendar Division 

"Calendar” means the division of time into years, 
months, weeks, and days. 

The word "calendar’’ means the division of time 
into years, months, weeks, and days ,21 and the 
division now generally in effect is the Gregorian 
calendar,22 a,nd where a division of time is used and 
no mention of any other system of reckoning time 
is made it will be presumed that the Gregorian 
calendar is to be used.23 

§ 4. Standards of Time 

Where a legal duty is involved, time should be fixed 
with reference to a certain, unvarying, and uniform 
standard. 

,When it concerns a legal duty, time should be 
fixed with reference to a certain, unvarying, and 
uniform standard ,24 and where an act is required 
by or in pursuance of law to be performed at or 
within a fixed time according to standard time it 
means standard time 111 the locality where the act 


TIME §§ 2-5 

is to he performed.25 Similarly, where the per¬ 
formance of an act at a specified time is required 
by contract, and the parties entered into the contract 
with one standard of time m mind, the act must be 
performed in accordance with the standard of time 
which was contemplated by the parties.26 However, 
where time is a material ingredient, at least as far 
as laws are concerned, the courts should apply the 
time which is in general use, and not the time which 
has been discarded by common consent, and thus 
has become obsolete,^and where not only the state 
but practically the entire nation has adopted a 
standard of time, and it is used by practically all 
business, schools, transportation systems, the mail 
service, etc., it becomes the time in general use 28 

Greenwich time is the mean solar time of the 
meridian of Greenwich, used by most navigators, 
and adopted as the prime basis of standard time 
throughout the world.29 

Sidereal time. Time fixed according to the stars 
rather than the sun.30 It is used by navigators and 
astronomers as the true, accurate, and unvarying 
time instead of solar time which varies at different 
dates.^i 

§ 5. - Civic Time 

Civic time is the time kept by a town or municipality, 
but a municipality may not adopt a standard of time 
different from the standard of time adopted by the legis¬ 
lature. 

Civic time is the time that is kept by a town or 
municipality .22 Where a standard of time for legal 
purposes has been adopted by the state legislature, 
a municipality ordinarily cannot adopt a different 


14. New Standard D, 

15. New Standard D. 

As used to express a short interval 
of time and not in the precise 
sense see 79 C J S. p 933 note 79. 

16. Ala—East Tennessee, etc., B 
Co V. Carloss, 77 Ala. 443. 

17. Conn.—Peck v. Fair Haven, etc., 
B. Co., 58 A. 757, 77 Conn. 161. 

18. Ill.—White V. Bates, 84 N.E. 906, 
234 Ill. 276. 

62 C.J. p 960 note 19. 

19. B I.—^Warwick, etc., Water Co 
V. Carr, 52 A. 1030, 24 B I. 226. 

20. Cal.—Grosse v. Barman, 100 P. 
348, 9 Cal.App. 660. 

62 C.J. p 960 note 21. 

21 . Mont.—Scilley v. Bed Lod^e- 
Bosebud Irr. Dist., 272 P. S43, 652, 
83 Mont, 282. 

NC—^Bives v. Guthrie, 46 N.C. 84, 

86 . 

"Calendar” as meaning a register 
of years, months, weeks, and days 
see 12 C.J S. p 881 note 52. 


22. N C,—Bives v. Guthrie, supra. 

9 C.J, p 1117 note 47. 

G-regorian calendar in effect in Rus¬ 
sia 

In 1919 business transactions and 
public affairs in Vladivostok were 
conducted under the Gregorian cal¬ 
endar.—In re Tonkonogoff's Estate, 
32 N,Y.S.2d 661, 177 Misc. 1015. 

Old style 

The ancient calendar or method of 
reckoning time, whereby the year 
commenced on March 26.—^Black L.D. 

23. Ind.—Engleman v. State, 2 Ind. 
91, 52 Am.D. 494. 

62 C J p 960 note 16 
Judicial notice of the calendar, of the 
periods within the calendar, of the 
computation of time, and other re¬ 
lated matters see Evidence § 100. 

24. Ga.—^Henderson v. Reynolds, 10 
S.E 734. 84 Ga. 169, 7 L.B.A. 827. 

62 C.J. p 961 note 22. 


son, 116 P. 442, 39 Utah 260, 36 E. 
R.A,N.S., 610, Ann.Cas.l913E 61. 

62 C.J. p 961 note 26. 

26. N.J.—^Kilpatrick v. Lefkowitz, 65 
A.2d 824, 141 N.J.Eq. 18. 

Tex.—McParlane v. Whitney, 134 S, 
W.2d 1047, 134 Tex. 394. 

27. Utah.—^Anderson v Cook, 130 P. 
2d 278, 102 Utah 265, 143 ALB 987 
—Salt Lake City v. Robinson, 116 
P. 442, 39 Utah 260, 35 L.R.A ,N.S , 
610, Ann.Cas.l913E 61. 

28. Utah.—^Anderson v. Cook, 130 P 
2d 278, 102 Utah 265, 143 A.L.B. 
987. 

29- Webster New Int I>. 

30. Tex—Morse v. State, 180 S.W. 
2d 349, 147 Tex Cr. 272. 

31. Tex.—Morse v. State, supra. 

32. Canada.—^Vermont S. S. Co. v. 
The Abby Palmer, 8 Can Exch. 470, 
10 B.C 381. 

62 C.J. p 961 notes 31, 32. 


25. Utah.—Salt Lake City v. Bobm- 
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Standard of time as legal time but a municipality 
enjoying home rule may fix a standard time for 
purely local or municipal affairs although it varies 
from the standard time provided by statute or by 
constitutional provisions.^4 It has been held that 
the legislature may adopt a standard time and 
delegate to municipal corporations the power to ap¬ 
ply the standard.35 

§ 6, - Daylight Saving Time 

Daylight saving time, which has been adopted by a 
number of states, is a system of time under which stand¬ 
ard time is advanced one hour or more for the purpose 
of taking advantage of the longer periods of daylight 
during the summer months. 

Daylight saving time is a system of time under 
which standard time is advanced one hour or more 
for the purpose of taking advantage of the longer 
periods of daylight during the summer months.^^ 
A number of states have adopted daylight saving 
time as the standard of time,^'^ and it has been 
adopted by the federal government during time of 
war.2 8 A state statute establishing daylight saving 
time as the official time for action under state law 
is not inconsistent with a federal statute establish¬ 
ing standard time as the official time for action un¬ 
der federal law,^^ In some jurisdictions daylight 
saving time may be adopted in respect of an in¬ 
dividual or an institution or the public generally,^® 


but it has no application, where the legislature has 
fixed a standard time, with respect to legal duties.^^ 
By reason of statutory enactment, a municipality 
may be precluded from adopting daylight saving 
time if the remainder of the state is operating under 
standard time,^^ but if it is not in conflict with 
statutory provisions a municipality may adopt day¬ 
light saving time for private municipal and business 
affairs.^3 If standard time is the official time of 
a state, a county of that state can adopt daylight 
saving time only by a municipal ordinance to that 
effect,and the fact that daylight saving time is the 
prevailing time in use throughout the county does 
not make it the official time for the county.A 
statute providing for a standard of daylight saving 
time for such municipalities and villages as may 
adopt it does not delegate to municipal bodies legis¬ 
lative power to establish standard time for their 
territory, but fixes a standard time which the 
municipalities and villages are thereby authorized to 
adopt.-^^ 

The adoption of daylight saving time does not 
change the length of time for the performance of 
an act,^*^ and the time for the performance of an 
act required by contract cannot be changed by the 
adoption of daylight saving time,^^ since to do so 
would constitute an impairment of the obligation 
of contract.'^9 


33. Pa,—Smith v. Pittsburgh, 30 Pa, 
Dist. 454. 

62 C.J. p 961 note 33. 

34. Ohio—State v. Cincinnati, 129 
K,E3 595, 101 Ohio St. 354. 

43 C.J. p 438 note 41. 

35. N.T.—Briegel v. Day, 195 l^.Y.S. 
295, 202 App.Div. 484, appeal dis¬ 
missed 142 N.R 318, 236 N.Y. 646. 

36. Or.—^Webb v. Clatsop County 
School Dist. ISTo. 3, 216 P.2d 368, 
373, 188 Or. 324. 

37. isr.j. —-Kilpatriclc v. 3L.efkowitz, 66 
A.2d 824, 141 TST.J.Eq. 18. 

Or.—^Webb v. Clatsop County School 
Dist. No. 3, 215 P.2d 368, 188 Or. 
324. 

38. Puerto Bico not included 

An act of congress establishing 
daylight saving time during the first 
world war did not apply to Puerto 
Bico, since the act applied only to 
the territory of continental United 
States.—People v. Turner, 27 Puerto 
Rico 378. 

39. U.S. — Massachusetts State 

Grange v. Benton, Mass., 47 S.Ct. 
189, 272 U.S. 525, 71 L.Ed. 387. 

40. Pa.—Smith V. Pittsburgh, 30 Pa. 
Dist. 464. 

62 C.J. p 962 note 36. 

Besolutlou urging^ adoption of day¬ 
light saving time 
A resolution of the board of aider- 


men of a city urging that daylight 
saving time be adopted by churches, 
businesses, theaters, commercial es¬ 
tablishments, etc., although the state 
was operating on standard time, was 
not invalid as being in conflict with 
the statute making standard time 
applicable to official acts governed by 
state law.—Morrow v. City of Louis¬ 
ville, Ky., 249 S.W2d 721. 

41. Ala.—^Ellard v. Goodall, 83 So. 

568, 203 Ala. 476. 

62 C.J. p 962 note 37. 

42. Statute couforzning time to that 
set by Congress 

The act adopting daylight saving 
time throughout commonwealth for 
period provided by Federal Daylight 
Saving Act, and providing that such 
time shall cease when federal gov¬ 
ernment discontinues use of day¬ 
light saving time and reverts to 
standard time means that common¬ 
wealth and its counties, municipal¬ 
ities, and townships shall thereafter 
be governed by standard time, so as 
to preclude a city of commonwealth 
from subsequently adopting daylight 
saving time while commonwealth at i 
large remains on standard time.— 
City of Louisville v. Louisville Live¬ 
stock Exchange, 195 S.W.2d 76, 302 
Ky. 636. 


I 43. Me.—^MacDonald v. Sheriff, 94 A. 
I 2 d 555. 

WCunlcipality enjoying home rule 

Ohio.—State v. City of Cincinnati, 
129 N.E. 695, 101 Ohio St. 364. 

62 C.J. p 962 note 38. 

44. Or.—-Webb v. Clatsop County 
School Dist. No. 3, 215 P.2d 368, 
188 Or. 324. 

45. Or —Webb v. Clatsop County 
School Dist. No, 3, supra, 

46. N.Y.—Bnegel v. Day, 196 N.Y.a 
295, 202 App.Div, 484. 

Observance of daylight saving time 
not required 

A licensed dealer in liquor operat¬ 
ing In a town which had not adopt¬ 
ed daylight saving time could not be 
required by the state liquor com¬ 
mission to operate on daylight sav¬ 
ing time under a rule requiring oper¬ 
ation on such time when a majority 
of the businesses in the town were 
conducted on such time.—MacDonald 
V. Sheriff, Me., 94 A-2d 655. 

47- Ala.—Clark v, Henderson, 12 So. 
2d 743, 244 Ala. 237—Ellard v. 
Goodall, 83 So. 668, 203 Ala. 476. 

48- N.J.—Kilpatrick v. Lefkowitz, 65 
A.2d 824, 141 N.J.Eq, 18. 

49- N.J.—Kilpatrick v. Lefkowitz, 
supra- 
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I 7, -- Mean Sun or Standard Time 

Different standards of time were followed In the 
various states until the establishment of the standard 
time zone system by the railroads, and substantially the 
same system was adopted by federal statutes; under 
this system the United States is divided into a number 
of zones and the time of each zone Is based on the mean 
astronomical time of a specified degree of longitude west 
from Greenwich. 

Prior to the establishment by congress of stand¬ 
ard time for the United States, different standards 
of time had been adopted in the various states.^® 
Since actual solar time, which is based on the ap¬ 
parent actual movement of the sun over any par¬ 
ticular meridian, varies from day to day, its use 
as a standard was recognized as impractical.^i The 
customary method of measuring time in the United 
States, prior to the standardization of time by the 
railroads in 1883, was the mean solar time of the 
particular place involved,and in some states, at 
least for some purposes, this is the standard which 
is recognized.^^ '‘Mean sun time^’ or "mean solar 


time’^ is what is called "standard time,”^^ and is 
based on the apparent movement of an imaginary 
constant sun over the mendian.^5 This gave a 
satisfactory time standard for a particular com¬ 
munity, but was increasingly unsatisfactory as 
means of transportation and communication im¬ 
proved, because of the wide variety of time stand¬ 
ards in communities thrown into close relation be¬ 
cause of these improvements.^® In 1883 the rail¬ 
roads of the United States and Canada entered into 
an agreement to maintain their schedules on the 
basis of four standard time zones,®and such time 
then came into general and almost exclusive use.®^ 

The Federal Standard Time Act, 15 U.S.C.A. §§ 
261-265, which was enacted by congress March 19, 
1918, established standard time for the United 
States,and for that purpose the continental United 
States is divided into five zones with the standard 
time of each zone based on the mean astronomical 
time of a designated degree of longitude west from 
Greenwich.®^ Thus the standard time of the first 


50. Ky.—^Rochester German Ins. Co 1 
V. Peaslee-Gaulbert Co.. 87 S.W 
1115, 120 Ky. 762, 1 L.R.A.,]Sr.S„ 
464, 9 Ann.Cas. 324. 

Tex—McParlane v. Whitney, 134 -S. 

W 2d 1047, 134 Tex. 394. 

62 C.J. p 961 note 23. 

51. Ky.—Rochester German Ins, Co. 
V. Peaslee-Gaulbert Co., 87 S.W 
1115, 120 Ky. 762, 1 L.R,A.,K.S., 
464, 9 Ann.Cas. 324. 

Wis.—State v. Badolati, 6 ]Sr.W.2d 
220, 241 Wis. 496, 143 A.L.R. 1234. 

52. Ky.—Rochester German Ins Co. 
V. Peaslee-Gaulbert Co., 87 S.W. 
1115, 120 Ky. 752, 1 L.R.A.,N,S., 
464, 9 Ann.Cas. 324. 

Wis—State V. Badolati, 6 N.W.2d 
220, 241 Wis. 49'6, 143 ALR 1234. 
Standard time of each locality 

“In 1878 the present standard time 
had not been adopted or come into 
use. The standard time then m use 
was 'Northfleld time,’ just as ‘Chicagro 
time' and ‘New York time,* etc, were 
in use in other parts of the country, 
and ‘Greenwich time’ in Eng-land. 
This is what is called mean or stand¬ 
ard sun time, as disting-uished from 
local sun time, as shown by a sun¬ 
dial; which, of course varies with 
every changre of longitude, and which 
was never in use 4 n this state, and, 
since the day of railroads, Is prac¬ 
tically obsolete in every civilized 
country.”—State v. Johnson, 77 N.W. 
293, 294, 74 Minn. 381. 

Differenod between standard time and 
stin time 

“True sun time is obtained by 
means of a dial; mean sup tinae is 
what is called ‘standard time.' 

. . , The difCereuce between stand¬ 
ard time and sun time is exactly the 


same over each meridian. . . . 

There is a difference of 4 minutes 
for each degree between true sun 
time and standard or mean sun time.” 
—Parker v. State, 29 S.W. 480, 481, 
790, 35 Tex.Cr. 12. 

53- Tex.—^Morse v. State, 180 S.W.2d 
349, 147 Tex.Cr. 272. 

62 C.J. p 961 note 23. 

Common time 

In a locality where standard time 
was about one-half hour faster than 
common time it would be presumed 
that common time was intended un¬ 
less the contrary was made to ap¬ 
pear—Searles v. Averhoff, 44 N>W. 
872, 28 Neb. 668 . 

Solar time not controlling 

Where notice of sheriff's sale stat¬ 
ed that sale would be conducted be¬ 
tween hours of ten A M and four P. 
M. on certain day, sheriff's sale con¬ 
ducted prior to ten A.M. solar time 
was not void,—Whittenburg v. Mil¬ 
ler, 164 S.W.2d 497, 139 Tex. 686 . 

54. XJ.S.—Globe & Rutgers Fire Ins. 
Co, of New York v. David Moffat 
Co., N.Y., 154 F, 13, 83 C.C.A. 91. 

62 C.J. p 962 note 41. 

55. Ky.—^Rochester German Ins. Co 

V, Peaslee-Gaulbert Co., 87 S.W. 

1116, 12(> Ky. 762, 1 L.R,A.,N.S., 

464, 9 Ann.Cas. 324. 

Wis.—State v. Badolati, 6 N.W.2d 
220, 241 Wis. 496, 143 A.L R. 1234. 
66 . Ky.—Rochester German In-s. Co. 
V. Peaslee-Gaulbert Co,, 87 S.W. 

1116, 120 Ky. 752, 1 L.R.A..N.S., 
464, 9 Ann.Cas. 324. 

Wis.—State v. Badolati, 6 N.W. 2d 
220, 241 Wis. 496, 143 A.Lr.R. 1234. 

67- Ky.—^Rochester German Ins. Co. 
i V. Peaslee-Gaulbert Co., 87 S.W. 
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1115, 120 Ky. 752, 1 L.R.A.,N.S., 46#. 
9 AnnCas. 324. 

Wis.—State V. Badolati, 6 N.W.2d 220. 
241 Wis. 496, 143 A.D.R. 1234. 

SSone covering fifteen degrees of long* 
itude 

“In 1883 the railroads of the Unit¬ 
ed States and Canada adopted four 
kinds of standard time, viz. Eastern, 
Central, Mountain, and Pacific, each 
applicable to a region covering ap¬ 
proximately 15 deg. of longitude; In 
each case the standard being actual 
sun time at the central degree of 
longitude of the region to which -the 
particular standard time was applica¬ 
ble.”—State V. Johnson, 77 N.W. 293, 
294, 74 Minn. 381. 

58. Ky—Rochester German Ins. Cov 

V. Peaslee-Gaulbert Co, 87 S.W. 

1115, 120 Ky. 752, 1 L.R.A.N.S., 464. 
9 Ann.Cas. 324. 

Tex.—McFarlane v. Whitney, 134 -S-* 

W. 2d 1047, 134 Tex, 394. 

Wis.—State v. Badolati, 6 NW.2<f 
. 220. 241 Wis. 496, 143 A.L.R. 1234, 
62 C.J. p 961 note 25. 

59. Wis—State v. Badolati, supra, 

6 a Ky—City of Louisville v. Lou- 
, isville Livestock Exchange, 195 S. 

W.2d 76, 302 Ky. 536. 

Tex,—McFarlane v. Whitney, 134 S- 
W.2d 1047, 134 Tex 394. 

Wis.—State v. Badolati, 6 N.W.2d 
I 220, 241 Wis. 496, 143 A.L.R. 1234. 

Same zoxtes 8,8 established by rail¬ 
roads 

The zones established by the act 
of congress were substantially sim¬ 
ilar to the zones created by the rail¬ 
roads in 1883.—State v. Badolati, su- 
1 pra. 
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zone is based on the mean astronomical time of the 
seventy-fifth degree of longitude west from Green¬ 
wich, 61 and such time is known as ‘'Eastern Stand¬ 
ard Time.”®2 The standard time of the second zone 
is based on the ninetieth degree, and is known as 
"Central Standard Time.”®^ The standard time of 
the third zone, (Mountain time) is based on the 
mean astronomical time of the one hundred and 
fifth degree of longitude west from Greenwich; 
that of the fourth zone, (Pacific time) on the one 
hundred and twentieth degree; and that of the fifth 
zone, which shall include only Alaska, on the one 
hundred and fiftieth degree.®^ While the Federal 
Standard Time Act was applicable only to the move¬ 
ments of common carriers engaged in interstate and 
foreign commerce, to officials and departments of 
the United States, and to all acts done by any per¬ 
sons under federal statutes, orders, rules, and regu¬ 
lations,®® its practical effect was to establish a stand¬ 
ard time for all persons throughout the United 
States,®® and standard time as established by con¬ 
gress may be so connected with the standard time 
of a state by statutory enactment that, as congress 
changes the standard time, the standard time of 
the state is similarly changed.®'^ 

§ 8. Computation of Time in General 

It is generally recognized that all rules for computing 
time are purely arbitrary, and but few can be said to 
have a universal application; statutory rules should be 
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complied with In such a manner as will carry out the 
intention of the legislature. 

It is generally recognized that all rules for com¬ 
puting time are purely arbitrary,®s and, despite the 
assertion of the courts that certainty and uniformity 
are more desirable than the adoption of any one par¬ 
ticular rule, the authorities on the computation of 
time, especially the early ones, have been in more or 
less confusion, and very few of the rules for com¬ 
puting time can be said to have a universal ap¬ 
plication.®® However, statutory rules for the com¬ 
putation of a period of time should be complied with 
in such a manner as to carry out the intention of 
the legislature'^® and this intention is to be gathered 
not only from the language used in the provision 
under consideration, but from the context as well.'^i 

A statutory rule for the computation of time is 
usually construed as a general provision relating to 
all acts required and permitted by law,'^^ unless an 
intention to the contrary affirmatively appears'^® or 
a different construction seems imperative,and it 
may be applied in matters of practice as well as in 
the construction of statutes,'^® and is applicable 
equally to civil and criminal proceedings.'^® How¬ 
ever, if such a statutory rule is procedural, it will 
not apply so as to change a statutory provision 
which deals with substantive law;'^'^ and similarly 
a rule of court providing for the computation of 
time, the rule being one of procedure, is not in- 


61. Wis.—state v. Badolati, supra. 

62. K.J.—^Kilpatrick v. Lefkowitz, 55 
A.2d 824, 141 N,J Eg 18. 

lieg*al time in IVCaiue 

Except when changed or modified 
by the legislature. Eastern Standard 
Time is the legal time for all legal 
business in the state of Maine, and 
whenever ‘"time” is referred to in 
the statutes, it means Eastern Stand¬ 
ard Time, unless otherwise specified. 
—MacDonald v. Sheriff, Me , 94 A.2d 
555. 

time in Pennsylvania 

Eastern Standard Time is the sole 
and uniform legal standard of time 
throughout Pennsylvania —License 
of Pirillo, 72 PaDist. & Co. 403. 

63. Tex—McFarlane v. Whitney, 
134 SW.2d 1047, 134 Tex 394—Ex 
parte Parker, 29 S.W 480, 35 Tex 
Cr. 12, 15. 

Wis.—State v. Badolati, 6 H.W.2d 
220, 241 Wis. 496, 143 A.L R. 1234. 

64. 15 U.S.C.A. § 261. 

65. U.S.—Massachusetts State 
Grange v. Benton, D.C.Mass, 10 P. 
2d 515. 

Ky.—City of Louisville v. Louisville 
Livestock Exchange, 195 S,W.2d 76, 
302 Ky. 636. 


Tex.—McFarlane v. Whitney, 134 S. 
W,2d 1047, 134 Tex. 394. 

66 . Tex.—McFarlane v. Whitney, su¬ 
pra 

67. Wis—State v. Badolati, 6 K.W. 
2d 220, 241 Wis. 496, 143 A.L R. 
1234. 

68 . K.Y.—^Aultman, etc, Co. v. Syme, 
57 N.E. 168, 163 N.T. 54, 79 Am S.R. 
565. 

69. Mo,—Gray v. Worst, 31 S.W. 585, 
129 Mo. 122. 

62 C.J. p 962 note 50. 

70. Iowa—St Paul Mercury Indem. 
Co. V. Nyce, 41 2Sr.W.2d 682, 241 
Iowa 650. 

62 C.J. p 962 note 51. 

71. Mont.—State v. Mount joy, 268 
P. 558, 82 Mont. 594, 

62 C.J. p 962 note 52. 

72. Idaho—Oliason v. Girard, 61 P, 
2d 288, 57 Idaho 41. 

62 C.J- p 963 note 53. 

Ziimlted application of statute 

Where a statute providing for the 
computation of time is a part of a 
code, and is expressly limited to 
the computation of time within which 
an act is to be done, as provided by 
the code, it would not apply to the 
computation of time for doing an act 
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required by a statute which was not 
a part of the code.—Lowe v. Hess, 
10 Alaska 174. 

ZiXceptloxL to general statute 

A statute providing for the com¬ 
putation of time in certain specified 
instances, which constitutes an ex¬ 
ception to the general statute per¬ 
taining to the computation of time, 
would be strictly construed and con¬ 
fined in its application to the mat¬ 
ters it was specifically intended to 
cover.—Pumphrey v. Stockett, 49 A. 
2d 804, 187 Md. 318. 

73. KD—Friesz v. Olsness, 199 N. 
W 590, 61 N.D. 210. 

62 C.J. p 963 note 54. 

74. Kan.—^Warner v. Bucher, 24 
Kan. 478. 

75. Minn—Spencer v. Haug, 47 N.W. 
794, 45 Minn. 231. 

Neb.—State ex rel. Smith v. Nebras¬ 
ka Liquor Control Commission, 42 
N.W.2d 297, 162 Neb. 676. 

Okl.—State ex rel. Hunzicker v. Pul¬ 
liam, 37 P.2d 417, 168 Okl. 632, 9$ 
A.L.R. 1294. 

76. N.J.—State v. Rhodes, 95 A.2d 
383, 11 N.J. 616, 

77. Wis.—In re Brust's Estate, 82 
N.W.M 349, 252 Wis. 528. 
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tended to modify and change existing statutes of 
limitation.'^^ A court rule of civil procedure provid¬ 
ing for the computation of time may be intended to 
provide for uniformity in this respect between civil 
actions regulated by rule and civil actions regulated 
by statute/^ in which case the rule of civil pro¬ 
cedure will be applicable only in computing the time 
for performing an act in a civil action,and it 
will not be applicable in computing the time for 
performing an act in a proceeding which is not a 
civil action, and therefore, is not regulated by the 
rules of civil procedure.®^ 

Some statutory provisions for computing time are 
not intended to control the construction of private 
contracts,82 while other statutory provisions apply 
in the construction of private contracts as well as 
in the construction of statutes,^ 3 but, in the con¬ 
struction of private contracts, statutory provisions 
or rules of court for the computation of time cannot 
supplant the determination of the contracting par¬ 
ties,and if the intention of the parties to the con¬ 
tract rogprcliug the computation of time can be dis¬ 
covered there can be no application of the rules per¬ 
taining to the reckoning of time.ss 

A statute prescribing a method of computing time 


TIME § 8 

applies to all divisions of time^^ except where it ex¬ 
pressly limits its application to a specified period 
or periods.S'^ 

Time is generally reckoned forward in such a 
manner as to make the period a consecutive one,^^ 
and there must be a terminus a quo and a terminus 
ad quern,and stopping a clock or turning it back 
does not stop the actual passage of time.^o 

If action is required by a statute within a certain 
time “after’' an event, the general rule is that the 
action may be taken before the event,since the 
statute will be considered as fixing the latest, but 
not the earliest, time for the taking of the action 
Where an event is determined to have happened 
within tivo points of time, it will be considered as 
having happened in the middle of the intermediate 
space of time.93 

The time limited in a contract for performance 
runs from the date of the contract unless otherwise 
stipulated or unless an intention to the contrary is 
evident from the face of the contract.^^ The gen¬ 
eral rules respecting the time for the performance 
of a contract are treated in Contracts § 502. 

Computation of age. In computing the age of 
a person, the common-law rule,^^ which has been 


78. XJ S —Joint Council Dining* Car i 
Emp. Local 370, Hotel and Restau¬ 
rant Emp. Intern Alliance v, Del¬ 
aware, L & W. R. Co., C.C.A.N.Y., 
157 F 2d 417. 

79. Tex.—Nunn v. New, 226 S.W.2d 
116, 14S Tex. 443. 

80. Tex.—^Nunn v. New, supra. 

81. Tex.—^Nunn v. New, supra. 

82. Ind—Pacific Mut Life Ins, Co. 
of California v. Alsop, 134 N.E. 
230, 191 Ind. 638—Cook v. Gray, 6 
Ind. 335, 

83. N Y.—Biloz V. Tioga County Pa¬ 
trons' Fire Relief Ass'n, 21 N.Y S 
2d 643, affirmed 23 N.Y.S.2d 460, 
260 App.Div. 976. 

84. IJ.S—^American Nat. Bank at 
Indianapolis v. Service Life Ins 
Co, CC.AInd., 120 F.2d 579, 137 
A.L.R. 1148, certiorari denied 62 
S.Ct. 104, 314 U.S. 664, 86 L.Ed. 
524. 

85. U.S.—^American Nat. Bank at In¬ 
dianapolis V. Service Life Ins. Co., 
supra. 

86 . Or—Grant v. Paddock, 47 P. 
712, 30 Or. 312. 

87. N.Y. — In re BardoTs Will, 4 N. 
Y.S.2d 796, 253 App.Div. 49'8, '254 
App.Div. 647, affirmed 16 N.E.2d 
96, 278 N.Y, 543. 

62 C.J. p 963 note 67. 
m WisconsiiL 

(1) A statute providing for the 
computation of a period of time when 


the period was expressed in days 
was held to be applicable only when 
the period was expressed in days, 
and would not be applicable in com¬ 
puting a period of years.—In re 
Brust's Estate, 32 NW.2d 349, 252 
Wis. 628—Williams v. Lane, 68 N.W. 
77, 87 Wis. 152 

(2) By a subsequent amendment 
the statute was made applicable to 
all computations of time, and was 
held to apply m computing a period 
expressed in years.—^Pick Industries, 
Inc. V Gebhard-Berghammer, Inc., 59 
N.W.2d 798, 264 Wis 363, mandate 
modified on other grounds 60 N.W. 
2d 254, 264 Wis. 353. 

88 . Ind.—^Hedderlch v. State, 1 N.E. 

47, 101 Ind. 564, 51 Am.R. 768. 

62 C.J. p 962 note 47. 

89- Eng.—Ohetwynd's Trustee v. 
Boltons Library, [1913] 1 K.B. 83. 
The mnuiiLg* of a period of time 
does not refer to the expiration of 
the period.—^U. S. v. Markowitz, D.C 
Cal., 34 F.Supp. 827. 

90. W.Va.—State v. Heston, 71 S.E 
2 (i 481—State ex rel Armbrecht v. 
Thornburg, 70 S E 2d 73. 

91- Mass—Tanzilli v. Casas*sa, 86 
N.E 2d 220, 324 Mass. 113. 

92 . Mass.—^Tanzilli v. Casassa, su- 
I pra. 

93. Md. —Contee v. Dawson, 2 Bland 
i 264. 

1 62 C.J. p 963 note 63. 
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94. Tex.—Barber Pav. Co. v. Lough- 
lin, 98 S.W. 948, 44 TexCiv.App 
680. 

13 C.J. p 583 note 85. 

95. N.Y.—People v. Schneider, 87 N. 
Y.S.2d 680, 194 Misc. 746, reversed 
on other grounds 92 N.Y.S.2d 649, 
276 AppDiv. 781. 

“Age" defined see 2 C.J.S. p 1013 
note 37-'P 1014 note 41. 

Age of majority, and attainment of 
such age, see Infants §§ 2, 3. 

Well-establishea exception to gen¬ 
eral rule 

Where the common law prevails, 
the general rule for the computation 
of time is to exclude the first and 
include the last day, but for over 
two hundred years the common law 
has recognized a remarkable excep¬ 
tion to the foregoing rule, to the ef¬ 
fect that in computing a person’s age 
the day on which the person was 
born, even though he was born on 
the last moment thereof, is included, 
and he therefore reaches his next 
year in age at the first moment of 
the day prior to the anniversary 
date of his birth, and this exception 
has become so well established oveb 
a long period of time that it has 
attained an independent status of its 
own—Nelson v. Sandkamp, 34 N.W. 
2d 640, 227 Minn. 177, 6 A.L.R.2d 
1136. 
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generally adopted,^® is that the day of birth will be 
included,and the person attains a given age at 
the first moment^S of the day preceding the an¬ 
niversary of birth,9^ and, consequently, a person 
bom on the first day of the year is deemed to be one 
year old on the three hundred and sixty-fifth day 
after his birth—the last day of that year A Statutes 
providing for the computation of periods of time 
have not changed the common-law rule.^ This rule 
is frequently applied in computing a period of lim¬ 
itations, such as one following removal of the dis¬ 
ability of infancy,^ and for that purpose a year is 
counted not from the date of birth, but from the 
day preceding. 

There is some difference of opinion as to what 
constitutes being ‘^over” a specified age, and it has 
been held that a person born November 28, 1875, 
had finished the entire span of sixty" calendar years 
on November 28, 1935, and two months and ten days 
later, on February 8, 1935, when he came to his 
death, he was, on the last-mentioned date, "'over” 
the age of sixty years.^ On the other hand, it has 
also been held that a person who reached his 


sixty-fifth birthday on February 22, 1928, and at 
the time of death on October 19, 1928, had not 
reached his sixty-sixth birthday, was not '^over” the 
age of sixty-five years and thus a person is not 
over thirty-one years of age until he reaches his 
thirty-second birthday, and not over forty-five until 
he reaches his forty-sixth birthday,*^ and a person 
is not over fifty-five years of age until he arrives 
at the age of fifty-six.^ 

§ 9. Years 

The word **year" fs broadly defined as meaning a 
period of time, and more specifically defined as meaning 
the period in which the revolution of the earth around 
the sun, and the accompanying changes in the order of 
nature, are completed, and it is generally understood 
that the word “year" means a calendar year of three 
hundred and sixty-five days. 

The word ‘*y^ar’^ is broadly defined as meaning 
a period of time,^ and it is more specifically defined 
as the period in which the revolution of the earth 
around the sun, and the accompanying changes in 
the order of nature, are completed a determinate 
and a well-known period consisting commonly of 
three hundred and sixty-five days;^^ a period of 


96. TT S.—^Taylor v. Aetna Lfife Ins. 
Co., D.C.Tex, 49 P.Supp. 990. 

Tex.—Ross V. Morrow, 19 S.W. 1090, 
85 Tex. 172—Pate v. Thompson, 
CivApp., 179 S.'W’.2d 356, error re¬ 
fused. 

97. TJ.S.—Taylor v. Aetna Life Ins. 
Co., P.C.Tex., 49 F.Supp. 990. 

Tex.—Ross V. Morrow, 19 S.W. 1090, 
85 Tex. 172—Pate v. Thompson, 
Civ.App., 179 S.W.2d 355, error re¬ 
fused. 

Including- day of Tblrth 

“In computing- the time a person 
has lived, the day he is born must 
be included, because he lives on 
that day. If he is born on January 
1, 1943, that day is the No. 1 day 
of his life, and at the end of the day 
on December 31st following, he will 
have lived 365 days, or one year."— 
Ostmann v. Ostmann, 169 S.W.2-d 81, 
83, 237 Mo.App. 223. 

98. N.H.—Pox V. City of Manches¬ 
ter, 189 A. 868 , 88 N.H. 355. 

99. TJ.S—Taylor v. Aetna Life Ins, 
Co., D.C.Tex., 49 F.Supp. 990 

N.T.~People v. Schneider, 87 N.Y S. 
2d 680, 194 Misc. 746, reversed on 
other grounds 92 N.T.S.2d 649, 276 
App.Div. 781. 

Tex.—Ross V. Morrow, 19 S.W. 1090. 
85 Tex. 172—Pate v. Thompson, 
Civ.App., 179 S.W 2d 365, error re¬ 
fused. 

Attaining age 

The usual understanding of the 
common phrase “attaining" age 16" is 
that the person has reached his fif¬ 
teenth birthday, although a person 
is living in his fifteenth year fiMfter 


his fourteenth birthday.—^Watkins v. 
Metropolitan Life Ins. Co, 131 P 2d 
722, 723, 156 Kan. 27. 

1. TJ.S.—^TJ, S. for Use of Strona v. 
Bussey, D C.Oal., 51 P.Supp. 996, 
999. 

Ky,—^Erwin v. Benton, 87 SW. 291, 
294, 120 Ky. 536, 9 Ann.Cas. 264. 

2 . Minn,—Nelson v. Sandkamp, 34 N. 
W.2d 640, 227 Minn. 177, 5 A.L.R. 
2d 1136. 

j N.Y.—In re BardoPs Will, 4 N.Y S. 
2d 795. 798, 263 App Div. 498, 254 
App.Div. 647, affirmed 16 N.E.2d 96, 
278 N.Y. 543. 

3. Computing periods of limitation 

(1) A person born April 17, 1860, 
would become twenty-one years old 
on the 16th day of April, 1881, and 
the five-year period of limitations 
expired on the 15th day of April, 
1886.—Ross V. Morrow, 19 S.W. 1090, 
85 Tex. 172. 

(2) A person born Jan. 31, 1918, be¬ 
came twenty-one years of age on 
Jan. 30, 1939, at which time the four- 
year statute of limitations began to 
run, and suit Instituted on Jan. 30, 
1943, was one day too late.—Taylor 
V. Aetna Life Ins. Co., D.C.Tex., 49 
F.Supp. 990. 

(3) A person born Sept. 26, 1917, 
reached his majority on Sept. 25, 
1938, and the cause of action expired 
on Sept. 24, 1942, the day before suit 
was filed.—^Pate v. Thompson, Tex. 
Civ.App., 179 S.W.2d 365, error re¬ 
fused. 

(4> Where plaintiff, who was in¬ 
jured when twelve years old, was 
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born on Oct. 21, 1923, and reached 
his twenty-first anniversary on Oct. 
21, 1944, In computation of period of 
one year from time when plaintiff’s 
disability of infancy ceased and his 
right to bring action for injuries 
expired under statute, court was re¬ 
quired to exclude Oct. 20, 1944, even 
though, under common law, plaintiff 
became twenty-one years of age on 
the first moment of Oct. 20, 1944, and 
include all of Oct. 20, 1945—^Nelson 
V. -Sandkamp, 34 N.W 2d 640, 227 
Minn. 177, 6 A.L R 2d 1136. 

4. U.S—Taylor v. Aetna Life Ins. 
Co., D.CTex., 49 F.Supp. 990. 

Minn.—^Nelson v. Sandkamp, 34 N. 
W.2d 640, 227 Minn. 177, 5 A.L.R.2d 
1136. 

Tex.—Ross v. Morrow, 19 SW. 1090, 
85 Tex. 172—Pate v. Thompson, 
Civ.App., 179 S,W.2d 355, error re¬ 
fused. 

5. Mich.—Bay Trust Co. v. Agricul¬ 
tural Life Ins. Co., 271 N.W. 749, 
279 Mich. 248. 

e. Okl.—Wilson v. Mid-Continent 
Life Ins. Co. of Oklahoma City, 14 
P.2d 945, 169 Okl. 191, 84 A.L R. 
386. 

7. Ark.—-Allen v. Baird, 188 S.W.2d 
605, 208 Ark. 975. 

8 . trnlversally so tuiderstood 

Okl.—^Watson y. Loyal Union Life 
Ass'n, 286 P. 888 , 143 OkL 4. 

9. Cal.—Brown v. Anderson, ^9 P. 
487, 488, 77 Cal. 236. 

10. Black KD. 

11 ., Fla —Guaranty Trust & Safe 
Deposit Co. V. Buddlngton, 9 So. 
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three hundred and sixty-five calendar days, and in 
leap years three hundred and sixty-six a period 
of twelve months twelve calendar months 
and, indeed, a year, twelve months, fifty-two weeks, 
and three hundred and sixty-five days, all denote 
the same total period of timeA^ 

It is well established both at common law and by 
statute that, unless otherwise expressed, the word 
“year,^^ when used in a contract, judicial proceeding, 
statute, or constitution, ordinarily is understood 
as meaning a calendar year^'^ of three hundred and 


sixty-five days^^ or of twelve months,^® and it 
means a calendar year regardless of whether it be 
a leap year or otherwise.^o When the word 
is used to signify a calendar year it frequently 
means the period beginning the first day of Jan¬ 
uary and ending the succeeding thirty-first day of 
December,but this is not necessarily so, since 
in all cases the meaning of the word ''y^ar'’ is 
dependent on the subject matter and the connection 
in which it is used ,22 and it may mean a period of 
twelve months or twelve calendar months beginning 
on a day other than the first of January.23 It may 


246, 247, 27 Pla. 215, 12 L.R.A. j 
770. 

62 C.J. p 963 note 67. 

12. U.S.—U. S. for Use of Strona 
V. Bussey, DO.Cal., 51 F.Supp. 996, 
999. 

Ga.—Bussey v. Hager, 60 S.E.2d 532, 
636, 82 Ga.App. 23. 

Ky.—Erwin v. Benton, 87 S.W. 291, 
294, 120 Ky. 536, 9 Ann Gas 264. 

La—State ex reL Piper v. East Ba¬ 
ton Rouge Parish School Board, 
35 So.2d 804, 807, 213 La. 885. 

Wash—Sims v. City of Bremerton, 
66 P 2d 863, 864, 190 Wash. 62. 

13. Fla.—Guaranty Trust & Safe 
Deposit Co. V. Buddington, 9 So. 
246, 247, 27 Fla. 215, 12 L R.A. 770. 

Bissextile as the day which is added 
every fourth year to the month of 
February in order to make the 
year agree with the course of the 
sun see 11 C.J.S. p 350 note 84. 

14. La. — State ex rel. Piper v. East 
Baton Rouge Parish School Board, 
35 So.2d 804, 807, 213 La. 885. 

Wash —Sims v. City of Bremerton, 
66 P.2d 863, 864, 190 Wash. 62. 

62 C.J. p 963 note 70. 

15. N.C.—^Muse V. London Assur. 
Corp., 13 S.E. 94, 95, 108 N.C. 240. 

62 C.J. p 963 note 71. 

16. N.T —Aultman & Taylor Co. v. 
Syme, 57 NE. 168, 169, 163 N.Y. 64, 
79 Am.S.R 666. 

Terms used iuterchaugeahly 

The term “12 months'* and the 

term “one year” are used inter¬ 
changeably.—U. S. for Use of Strona 

V. Bussey, D.G.Cal., 51 F.Supp. 996, 

999, 

17. U.S.—Cooper v, U. S., 81 F.Supp. 
734, 735, 112 OtCl. 569. 

Ariz.—Ex parte Johnson, 87 P.2d 107, 
109, 53 Arlz. 161. 

Ill.—^Anderson v. Board of Educa¬ 
tion of School Diet. Ho. 91, 61 H. 
B.2d 562, 567, 390 III. 412. 

Mass.—In re Opinion of the Justices, 
82 3sr.E.2d 298, 80^ 30$ IVDass. 601 
—U. S. Trust Co. y. Commission¬ 
er of Corporations and Taxation, 
13 N.E.2d 6, 8, 299 Mass. 296, cer¬ 
tiorari denied 59 S.Ct. 369, 805 U. 
S. 659, 83 L.Ed. 427—Brett v. Com¬ 
missioner of CorporaUpns and Tax- 
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ation, 13 ]SrE.2d 6, 8, 299 Mass. 296, 
certiorari denied 59 S.Ct. 359, 305 
U.S. 659, 83 L.Ed. 427—High v. 
Commissioner of Corporations and 
Taxation, 13 lSr.E.2d 6, 8, 299 Mass 
296, certiorari denied 59 S.Ct. 359, 
305 U.S. 659, 83 L Ed. 427. 

Or.— Corpus Juris cited in State ex 
rel. Stadter v. Patterson, 251 P.2d 
123, 131, 197 Or, 1. 

Pa.— Corpus Juris <iuoted in Capital 
Bank & Trust Co. v. Bashore, 37 
Pa.Dist. «& Co. 365, 368. 

Tex.—Seibert v. Sally, Clv.App., 238 
S.W.2d 266, 267—^Douglas v. Acacia 
Mut. Life Ins. Co., Civ.App., 118 
S.W.2d 643. 

Wash —Sims v. City of Bremerton, 
66 P.2d 863, 864, 190 Wash 62. 

62 C.J. p 965 note 10. 

Subject to g.ualifi.cation 

The statutory requirement that in 
construction of statutes the word 
“year" shall be taken to mean a 
calendar year unless otherwise ex¬ 
pressed is subject to qualification 
that such a construction is not to be 
given where it would be plainly re¬ 
pugnant to intent of legislative body 
or context of enactment in which 
word is used.—City of St. Charles v. 
Union Elec. Co. of Mo., Mo.App., 185 
S.W.2d 297, 301. 

18. H.Y.—In re Bardol's Will, 4 H. 
Y.S.2d 796, 798, 253 App.Div. 498, 
264 App.Div. 647, affirmed 16 N.E. 
2d 96, 278 N.Y. 543. 

Pa.— Corpus Juris quoted iu Capital 
Bank & Trust Co. v. Bashore, 37 
Pa.Dist. & Co. 365, 368. 

62 C.J. p 965 note 10. 

19. Ill.—^Anderson v. Board of Edu¬ 
cation of School Dist. Ho. 91, 61 H. 
E.2d 662, 667. 390 Ill. 412. 

Mass,—In re Opinion of the Justices, 
32 H.E.2d 298, 304, 308 Mass. 601. 
H.T.—In re Bardol's Will, 4 H.T.S.2d 
795, 798, 253 App.Div. 498, 264 

App.Div. 647, affirmed 16 H.E.2d 
96, 278 H.Y. 543. 

Pa.— Corpus Juris quoted la. Capital 
Bank 8b Trust Co. v. Bashore, 37 
Pa.Dist. & Co. 366, 368. 

20. Arlz.—Ex parte Johnson, 87 P. 
2d 107, 109, 63 Aria 161. 

Texw—Corpus Juris dted la, Douglas 
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V. Acacia Mut. Life Ins. Co, Civ. 
App., 118 S.W.2d 643, error refused. 
62 C.J. p 963 note 69. 

21. Pa.— Corpus Juris quoted in 
Capital Bank & Trust Co v. Ba¬ 
shore, 37 Pa.Dist. & Co. 365, 368. 

62 C.J. p 965 note 11. 

22. U.S —Cooper v. U. S., 81 F.Supp. 
734, 735, 112 Ct-Cl. 559 

Ga.—Bussey v. Hager, 60 S.E.2d 532, 
536, 82 Ga.App. 23. 

Ill.—Anderson v. Board of Educa¬ 
tion of School Dist. Ho. 91, 61 H.B. 
2d 562, 667, 390 Ill. 412. 

Mass.—U. S. Trust Co. v. Commis¬ 
sioner of Corporations and Taxa¬ 
tion, 13 H.B.2d 6, 8, 299 Mass 296, 
certiorari denied 69 S.Ct. 359, 305 

U. S, 659, 83 L.Ed. 427—Brett v. 
Commissioner of Corporations and 
Taxation, 13 H.E.2d 6, 8, 299 Mass. 
296, certiorari denied 69 S.Ct. 369, 
305 U.S. 659, 83 L.Ed. 427—-High 

V. Commissioner of Corporations 
and Taxation, 13 H.E.2d 6, 8, 299 
Mass. 296, certiorari denied 69 S. 
Ct. 369, 306 U.S. 659, 83 LEd 427. 

Or. — Corpus Juris cited in State ex 
rel. Stadter v. Patterson, 251 P.2d 
123, 131, 197 Or. 1. 

Pa.— -Corpus Juris quoted In Capital 
Bank & Trust Co. v, Bashore, 37 
Pa Dist. & Co. 366, 368. 

Wash—Sims v. City of Bremerton, 
66 P.2d 863, 864, 190 Wash. 62. 

62 C.J. p 966 note 12. 

Statute applicable to private instru¬ 
ments 

The statute defining a ‘'year" as 
three hundred and sixty-five days and 
also as twelve months is by its terms 
made applicable to the construction 
of the word “year" in private in¬ 
struments.—^In re Bardol's Will, 4 
H.Y..S.2d 795, 798. 263 App.Div. 498, 
264 App.Div. 647, affirmed 16 H.E 
2d 96, 278 H.Y. 643. 

23. Pa.— Corpus Juris quoted In 
Capital Bank & Trust Co. v. Ba¬ 
shore, 37 Pa.Dist. & Co^ 366, 368. 

62 C*J. p 966 note 13. 

Computation of periods 

(1) A suit instituted March 30, 
1938, on two notes, one of which ma¬ 
tured Hov. 15, 1933, and the other 
Hov. 16, 1932, was brought within 
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mean a political year, or the period between two 
elections,24 official year or year of office,25 a college 
year,26 a school or scholastic year, 27 a fiscal year,2S 
an excise year,29 or a year of age.20 

Christian nations have generally adopted the 
Gregorian calendar, numbering the years from the 
birth of Christ,21 and when in legislative or judicial 
proceedings the word ‘^ear’^ is used, without any 
mention being made of the Jewish, Mohammedan, or 
other system of reckoning time, the Christian calen¬ 
dar will generally be understood to be used,22 and 
accordingly, either by law or statute, **year' has 
been held equivalent, or at least presumptively 
equivalent, to '‘year of our Lord/'23 

The word "year,” according to the connection 
in which it is used, may mean a longer or shorter 
period of time than three hundred and sixty-five 
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days,24 or twelve months, 25 such as a cropping sea¬ 
son in farming operations'^ or a fruit season among 
horticulturists.27 

In computing periods of time, there are certain 
general principles relative to the inclusion or ex¬ 
clusion of the first and the last day which are 
treated infra §§ 13(1)~13(7), and, in accordance 
with such principles, in computing periods of time 
in terms of years the first day may be included and 
the last day excluded, 28 but more frequently it is 
the first day that is to be excluded and the last day 
included,2 9 unless it appears that such principles 
were not intended to apply.49 

In computing a period of one year from the hap¬ 
pening of a particular event, the year begins the 
day following the day the event occurred^l and ends 
at the close of the first anniversary of the day the 


five years of maturity of the first 
note, but not within five years of 
maturity of the second note.—Lev- 
erett v. Williamson, 136 S.W.2d 478, 
480, 199 Ark. 910. 

(2) A suit filed May 13, 1937, on 
a npte executed Nov. 30, 1931, was 
filed within seven years from the 
execution of the note.—Goodloe v. 
Anderson, 121 iS.W.2d 968, 960, 275 
Ky. 460. 

(3) Five years had elapsed from 
the date the cause of action accrued 
prior to Dec* 7, 1931, when suit was 
instituted Feb. 24, 1937.—National 
Sur. Co. V. Columbia Nat. Bank of 
Kansas City, 163 SW2d 364, 369, 
348 Mo. 226. 

(4) Where an action was commenc¬ 
ed on Sept. 22, 1938, more than three 
years had elapsed from either May 
11, 1934, or June 18, 1934.—^Downey 
V. Palmer, D.C.N.Y., 32 F.Supp. 344, 
345, reversed on other grrounds, C, 

C.A., 114 F.2d 116. 

(6) Under agreement by lender to 
reduce interest rate on loan secured 
by mortgage on condition that any 
prepayment of principal within the 
first year from date of agreement 
should be subject to a two per cent 
penalty and any such prepayment 
within the next two years from date 
of the agreement should be subject 
to a one per cent penalty, the term 
of two years did not begin running 
simultaneously with the term of one 
year but succeeded it.—^Union Cent. 
Life Ins. Co. v. Neuhoff, 24 So.2d 906, 
907, 157 Fla, 98. 

24. Or.— Corpus Juris quoted In 

State ex rel. Stadter v, Patterson, 

251 P.2d 123, 131, 197 Or. 1. 

62 C.J. p 966 note 14. 

25. Ind.—^Kirkpatrick v. King, 91 N. 

EI.2d 785, 789, 228 Ind. 236. 

62 C.J. p 966 note 16. 

26. Mo.—Brookfield v. Drury Col¬ 


lege, 123 S.W. 86, 94, 139 Mo.App 
339, 365. 

62 C.J. p 966 note 16. 

27. Cal.—^Williams v. Bagnelle, 72 
P. 408, 410, 138 Cal. 699—Wester- 
man V. Cleland, 106 P. 606, 609, 12 
Cal.App. 63. 

28. Wash.—Sims v. City of Bremer¬ 
ton, 66 P.2d 863, 864, 190 Wash. 
62. 

62 C.J. p 966 note 18. 

29. N.T.—Disbrow v. Saunders, 1 

Den. 149, 150. ^ 

30- Colo.—Gibson v. People, 99 P. j 
333, 334, 44 Colo, 600. j 

62 C.J. p 966 note 21. 

I 31, Ind —^Engleman v. State, 2 Ind. j 
91, 93, 52 Am.D 494. 

Kan.—Garfield Tp. v. Samuel Dods- 
worth Book Co., 58 P. 666, 567, 9 ' 
Kan.App. 762. 

32. Ind.—^Bngleman v. State, 2 Ind. 

91, 92, 52 Am.D. 494. 

33- Iowa.—Sawyer v. Steinman, 126 
N.W. 1123, 1124, 148 Iowa 610. 

62 C.J. p 964 note 92, 

34. U.S.—Cooper v. U S., 81 F.Supp. 
734, 735, 112 Ct.Cl. 669. 

62 C.J. p 967 note 28. 

35. U.S—Cooper v. U. S., supra. 
Neb.—Reusch v. City of Lincoln, 112 

N.W. 377, 378, 78 Neb. 828. 
Similarly expressed 

The word “year’" is sometimes used 
to describe a period of substantially, 
though not exactly, twelve months. 
—In re Opinion of the Justices, 32 
N.E.2d 298, 304, 308 Mass. 601. 

36. U.S—Cooper v. U. S., 81 F.Supp. 
734, 735, 112 Ct.CL 659. 

Neb.—^Reusch v. City of Lincoln, 112 
N.W. 377, 378, 78 Neb. 828. 

37. U.S—Cooper v. U. S., 81 F.Supp. 
734, 736, 112 Ct.Cl. 669. 

62 C.J. p 967 note 31. 

38. Ky.—^Meridian Life Ins, Co. v. 
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Milam, 188 S W. 879. 880, 172 Ky. 
75, L.R.A.1917B 103. 

62 C J. p 967 note 41. 

39. Cal.—^Donian v. Danielian, 266 
P. 817, 819, 90 CaLApp 675—First 
Nat. Bank of Long Beach v. Zieg¬ 
ler, 141 P. 938, 939, 24 Cal App. 
503. 

D.C.—^Ambrose v. Brown, 42 App.D.C. 
25, 33 

Fla.—Scarlett v. Frederick, 3 So.2d 
165, 166, 147 Fla. 407. 

Ill.—Roth V. Lundin, 237 Ill.App. 456, 
459. 

La—Friedlander v. Friedman, 81 So. 
879, 145 La. 141. 

Minn.—^Bank of Dassel v. March, 235 
N.W. 914, 916, 183 Minn. 127. 

Miss.—Hattiesburg Grocery Co. v. 
Tompkins, 71 So. 866, 867, 111 Miss. 
592. 

N.T.—^Metropolitan Life Ins. Co. v 
Schmidt, 87 N.E.2d 442, 443, 299 
N.T. 428—Tismer v. New York Ed¬ 
ison Co., 126 NE. 729, 732, 228 
N.Y. 166, reargument denied 127 
N.E. 923, 228 N.Y. 586. 

Okl—First Nat. Bank v. Drew, 169 
P. 1092, 1093, 69 Okl. 59. 

62 C.J. p 967 note 42. 

I>ay a quo and day ad quem 

In computing a period of one year, 
the day a quo is excluded, and the 
day ad quem must have elapsed.—' 
Rady v. Fire Ins. Patrol of New 
Orleans, 62 So. 491, 492, 126 La. 273, 
139 Am.S.R. 611. 

40. Ga.—^Texas Co. v. Davis, 122 S 

E. 62, 157 Ga. 638, answers to cer¬ 
tified questions conformed to 122 
SE. 651, 32 Ga.App. 86. 

62 C,J. p 967 note 43. 

41. Cal.—Columbia Pictures Corp. v. 
De Toth, 161 P.2d 217, 26 Cal.2d 
753, 162 A.L.R, 747. 

Mass.—^Nickerson v. President and 
Fellows of Harvard College, 11 N. 
B.2d 444, 446, 298 Mass. 484, 114 
A.L.B. 414. 
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event occurred,^ ^ that is, the year expires at mid¬ 
night of the last day.43 Thus, in computing time 
by the calendar year, days are not counted, but the 
calendar is examined and the day numerically cor¬ 
responding to that day in the following year is as¬ 
certained, and the calendar year expires on that day 
less one,^^ and, accordingly, in computing the peri¬ 
od of one year from March 1, where the following 
year is leap year, the year will end on February 29, 
even though that is the 366th day.'^S Computation 
of a given period of years may, according to the 
context, include the current year,46 and a contract 
to pay money on the first of a given year, with inter¬ 
est from the preceding year, includes interest from 
the first of the preceding yearj^*^ but a statute au¬ 
thorizing an act to be done from and after a certain 
year does not permit of its being done during that 


year.'^S jt has been held that, where the day of the 
month from which the period of years is to run is 
left blank, it runs from the end of the named 
month,49 and a lease for a specified term from a 
blank date in a certain year cannot run for more 
than the specified period from the last day of the 
year stated.^® 

Fractions of year, A year is frequently divided 
into fractional parts,51 and a “half year,” or “half 
a year,” in legal contemplation, is the period of one 
hundred and eighty-two days, the odd hours being 
rejected.®2 A “quarter of a year” is ninety-one 
days.® 2 

Calendar year. Ordinarily and in common ac¬ 
ceptance a “calendar year” is three hundred and 
sixty-five days®^ save leap year;®® from January 
the first to December the thirty-first, inclusive.®® 


42. Cal.—^Columbia Pictures Corp v. 
De Toth, 161 P.2d 217, 26 Cal.2d 
753, 162 ALR. 747. 

Mass—^Nickerson v. President and 
Fellows of Harvard College, 11 IST. 
E.2d 444, 445, 298 Mass. 484, 114 
A.L.R. 414. 

XSxLtlre day available 

Where an accident occurred on 
March 23, 1916, and the petition in 
the suit was filed March 22, 1917, and 
citation was served on the follow¬ 
ing day, March 23, 1917, it was im¬ 
material whether the citation was 
served at an earlier or later time on 
March 23, 1917, than the time on 
March 23, 1916, when the accident 
happened.—^Norwood v. Lake Biste- 
neau Oil Co., 83 So. 25, 27, 146 La. 
823. 

43. ISr.T.—^Buchanan v. Whitman, 46 
N.E. 656, 161 N.T. 253. 

62 C.J. p 967 note 37. 

44. Ind.—^Vogue v. State, 8 I^.E. 
164. 166, 107 Ind. 374. 

62 C.J. p 967 note 38. 

Computation, of periods 

(1) Suit filed Sept. 26, 1949, on a 
note dated Sept 26, 1945, was within 
a period of four years.—Seibert v. 
Sally, Tex.Civ.App., 238 S.W.2d 266, 
267. 

(2) Where the accident happened 
July 24, 1937 and the libel was filed 
July 27, 1939, a period of two years 
and three days had elapsed.—Oliver 
V Calmar S. S. Co„ D.C.Pa., 33 F. 
Supp. 356, 357. 

(3) March 29, 1934, was within ten 
years of the date of a policy of in¬ 
surance which was dated March 29, 
1924.—O'Rourke v. Prudential Ins. 
Co. of America, 13 ]Sr.E12d 287, 289, 
294 IlLApp. 30. 

(4) A requirement that payment 
be made "on the twentieth day of 
April, 1943, and on the twentieth day 
of April, and October, of each year 


thereafter,*' when read in its ordi¬ 
nary sense would require the next 
payment after April 20, 1943, to be 
made on Oct. 20, 1943—City of St. 
Charles v. Union Elec Co. of Mo., 
Mo.App., 185 SW2d 297, 301. 

(5) Where a contract called for 
the payment of a sum of money if a 
person convicted of crime did not 
serve more than one year’s confine¬ 
ment, it was held that although the 
person was confined after four P. 
M. on May 23, 1944, and was released 
during the morning of May 23, 1945, 
he was not confined for more than 
one year, since for this purpose a 
year would be computed as three 
hundred sixty-five days of twenty- 
four hours each—Bussey v. Hager, 
60 S.E.2d 632, 637, 82 Ga.App. 23. 

45. Tex.—^Bouglas v. Acacia Mut. 
Life Ins. Co., Civ.App., 118 S.W. 
2d 643, error refused. 

4G. Pa.—^Duncan v. Pittsburgh- 
Florida Fruit Growers* Ass’n, 128 
A. 441, 443, 282 Pa. 498. 

62 C.J. p 967 note 34. 

Time between, fifth and sixth year 
An agreement to repurchase* land 
"at any time between the fifth and 
sixth year" would not be limited to 
the infinitesimal period between the 
close of the last day of the fifth year 
and the beginning of the first day of 
the sixth year, although such would 
be the literal and exact interpreta¬ 
tion of the langruage used; but in 
common acceptance it would mean 
the period between the last of the 
fifth and the last of the sixth year, 
or during the sixth year.—^Van Pe- 
mark v. California Home Extension 
Ass'n, 185 P. 866, 868, 43 Cal.App. 686. 
47- Ala.—^Bvans v. Sanders, 8 Port 
497, 499, 33 Am.D. 23. 

48. Md.—United R,, etc., Co. v. Bal¬ 
timore, 49 A. 655, 657, 93 Md. 63Of 
52 L.R.A. 772—Sindall v. Baltimore, 
49 A. 645, 649, 93 Md. 526. 
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49. La.—^Reitzell v. Louisiana Cen¬ 
tral Lumber Co., 125 So. 307, 308, 12 
La.App. 464. 

62 C.J. p 967 note 39. 

50. Or—^Huffman v. McDaniel, 1 Or. 
259. 

51. Praction. of year 

As used in a contract providing 
for liquidated damages in case of de¬ 
fault for each unexpired year or frac¬ 
tion of year, "fraction of year" is 
the same as a full year.—1. Tanen- 
baum Son & Co. v. Oxford Dye 
Works, 153 A. 601, 107 NJ.Law 386. 

Practional parts of a year will not 
be disregarded in computing an 
amount of money which is deter¬ 
mined by a period of years.—Feraud 
V. Anaheim Inv. Co., 31 P.2d 1092, 
1094, 138 Cal.App. 227. 

52. Black L.D. 

53- Black L.D. 

“Bud of each quarter” of a given 
year means the end of each three 
months after January 1 of such year. 
—State V. Van Gunten, 95 N.E. 664, 
665, 84 Ohio St 172. 

54. U.S.— Corpus Jtiris quoted in^ 
U. S. for Use of Strona v. Bussey, 
D.C.Cal., 61 F.Supp. 996, 999. 

Ariz—Ex parte Johnson, 87 P.2d 107, 
109, 53 Ariz. 161. 

N.T —In re Rosenstein’s Estate, 124 
N.Y.S.2d 783. 

S.O. — Bell V. Mackey, 3 S.B.2d 816, 
831, 191 S C. 106. 

62 C J. p 964 note 85. 

55. U.S — Corpus Juris quoted iu 
U. S for Use of Strona v. Bussey, 
D C.Cal., 51 FSupp. 996, 999. 

Ariz.'—Ex parte Johnson, 87 P.2d 107, 
109, 63 Ariz, 161. 

62 C.J. p 964 note 86. 

56. U.S.— CSorpus Juris quoted in 
U. S. for Use of Strona v. Bussey, 
D.O.Oal., 51 F.Supp. 996, 999. 

Cal—Earl Ranch, Dtd. v. Industrial 
Accident Commission, 63 P.2d 164, 
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A calendar year is composed of twelve months, 
varying in length, according to the common or 
Gregorian calendar.^s 

Current year. The year running, passing, current, 
on its progress,^® as distinguished from the ensuing 
year;^^ the year then running;®^ ordinarily the 
calendar year in which the event under discussion 
took place,although the context may show an 
intention to refer to a year other than the calendar 
year,^3 such as the fiscal year,^^ the tax year,®5 
from harvest to harvest.®® Under particular cir¬ 
cumstances the term has been construed as referring 
to the beginning of a period making it unnecessary 
to define the exact time or period meant, as, for 
example, the date of the termination of pending 
litigation,®7 the time of entry under a lease,®® or 
the year in which a projected work shall have 
been completed.®^ "'Current year’^ has been con¬ 
trasted with “prior year"’ and “year to begin in the 

future.^^70 

Fiscal year. The word “fiscal,” when used in 
conjunction with the word “year,” imports some 
relation to financial operations,and the term 
“fiscal year” is defined as meaning the year em¬ 
braced in the annual term for the opening and 


closing of financial accounts in the administra¬ 
tion of a state or government or of a corporation, 
a period of twelve months—^not necessarily con¬ 
curring with the calendar year—^with reference to- 
which its appropriations are made and expenditures 
authorized, and at the end of which its accounts are 
made up and its books balanced or, as defined by 
the Revenue Acts and the regulations of the com¬ 
missioner of internal revenue with respect to taxes 
on income or profits, an accounting period of twelve 
months ending on the last day of any month other 
than December.’^^ 

There is no general uniformity as to the beginning 
of a fiscal year,*^® and either by statute or in the 
absence of a statutory provision to the contrary it 
may be coordinate with the calendar year.*^® The 
term generally signifies a period of twelve months, 
although it is sometimes used to describe a shorter 
period,*^® and it is not necessary that the term be 
interpreted in any narrow or constricted sense.'^^ 

Year of our Lord. An expression which has a 
well settled meaning, and which indicates a year of 
the Christian calendar, which begins January 1 and 
ends the thirty-first of the succeeding December.®® 


155, 4 Cal.2d 767—Clopton v. Schar- 
renberg, 235 P.2d 84, 106 Cal App. 
2d 430. 

Ga.—■Williams v. Gassaway, 44 S.E,2d 
70, 72, 75 Ga.App 692—Metzer v. 
Connally Realty Co., 43 S.E 2d 169 
170, 76 Ga.App. 274, reversed on 
other grounds 45 S.B.2d 199, 203 
Ga. 15, conformed to 45 SE,2d 462, 
76 Ga.App 242—^Byrne v. Bearden, 
107 S.E. 782, 27 Ga App. 149, 160. 
N.Y.—^Application of Title Guarantee 
& Trust Co., 48 KT.T.S 2d 374. 375, 
183 Misc. 490—In re Rosenstein's 
Estate, 124 I^.Y.S.2d 783. 

SC.—Bell V. Mackey, 3 S.E.2d 816, 
831, 191 S.C. 105. 

A year ending Beoemher 31 
Pa.—In re Lamberton's Estate, Orph., 
26 Erie Co. 148. 

iB7. U.S.—Corpus Juris quoted in 

U. S. for Use of Strona v. Bussey, 
D.C.Cal., 61 F.Supp. 996, 999. 
S.C.—"Bell V. Mackey, Z S.B.2d 816, 
831, 191 SC. 106, 

C.J. p 964 note 88. 

68, U.S.—Carpus Jxuds i^uoted in 

U. S. for Use of Strona v, Bussey, 
D.C.Cal., 61 F.Supp. 996, 999. 

62 C.J. p 964 note 86. 

69. S.C.—^Vanier v. Montreal, 39 Can. | 
SC. 151, 153. 

60. Da.—Sharp v. Police Jury of I 
Parish of Bast Baton Rouge, 193 
So. 594, 697, 194 D^ 220. 

BD Ky.—^Rlchardsok wa Board of 


r Education of City of Ashland, 271 

5. W. 549, 650, 208 Ky. 464. 

62. Ark.—Empire Petroleum Co. v. 
Southern Pipe Dine Co., 294 S.W. 

6, 6, 174 Ark. 33. 

Ga.—Clark v. Tennessee Chemical 
Co., 145 S.E 73, 76, 167 Ga. 24'8 
Neb.—^Buffalo County v. Bowker, 197 
N.W. 620, 6'22, 111 Neb. 762. 

17 C.J. p 411 note 56. 

63. Que.—^Vanier v. Montreal, 15 
Que-K B. 479, 480, affirmed 39 Can. 
S.C. 151. 

64. Neb,—Central Bridge & Con¬ 
struction Co. V. Saunders County, 
184 N.W. 220, 222, 106 Neb. 484. 

SD—Forsting v. Hoihen, 274 N.W. 
654, .657, 65 S.D. 406. 

65. Ill.—People v. Central Illinois 
Public Service Co., 164 N.E. 438, 
439, 324 Ill. 85. 

17 C.J. p 411 note 67 [c]. 

66- Da.—Hinton v. Roane, 60 So 
798, 799, 124 Da. 927, 134 Am.S.R. 
626. 

67. Fla.—City -of Coral Gables v. 
Flu via Corporation, 185 So. 621, 
622. 135 Fla. 544. 

68- Que.—Doe v. Dobell, 1 Q,B 806, 
808, 41 B.C.D. 786, 113 Reprint 1340. 

69b Tenn.-^-Qity of Nashville v. Mad¬ 
ison Park Dand Co., 293 S.W. 633, 
638, 166 Tenn. 382. 

70. Ky.—^Rlchardsou v. Board of 
Edu<5atloh of City of Ashland, 271 
S.W. 649, 560, 208 464. 
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71. Mass.—In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 303, 308 Mass. 
601. 

72. Kan.—Deavenworth Nat. Bank v. 
Reilly, 156 P. 747, 748, 97 Kan. 817, 
rehearing denied 157 P. 391, 97 Kan. 
827. 

62 C J. p 964 note 94. 

Similarly defined 

A fiscal year is a year ending 
any day in the year but on the 
same day in every year.—In re Dam- 
berton’s Estate, Pa. Orph., 25 Brie Co. 
148. 

73. N.C.—Shaffner v. Dipinsky, 138 
SE. 418, 419, 194 N.C. 1. 

62 C.J. p 964 note 95. 

74. U.S.—U. S. v. Mabel Elevator 
Co., D.C.Minn., 17 F 2d 109, 110. 

75. Mass.—In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 304, 308 Mass. 
601. 

62 C.J. p 964 note 98. 

76. Ark.—^McGregor v. Miller, 293 S. 
W. 80. 31, 173 Ark. 459. 

62 C.J. p 965 note 99. 

77. Mass.—In re Opinion of the Jus¬ 
tices, 32 N.E.2d 298, 303, 306, 308 
Mass. 601. 

78. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

79. Mass —^In re Opinion of the Jus¬ 
tices, supra. 

80. lawa.—Ck>rpu8 Juris cited in 
Haixple V. Mouson, 17 N.W.2d 391, 

. 39'2, .235 iowa 650. 

62 Q.|J. P 96^ npta 2., 
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Other phrases employing the word "year^ are set 
out in the note,^^ and for additional phrases as to 
which more recent adjudications have not been 
found see 46 CJ. p 1104 note 91, 62 CJ. p 964 notes 
79--83. 

§10. Months 

A month is a measure of time and is one of the 
tweive portions into which the year is divided. Modern 
authorities recognize two sorts of months, lunar and 
calendar, and, unless an intention to the contrary is 
indicated, the word "month,’* In whatever connection 
used, generally signifies a calendar month. 

The word “month” has a clear and well defined 
meaning, ^2 refers to a particular time.^^ It is 

a measure of time;^^ a definite period of time, 
commencing on the first day thereof, and ending 
on the twenty-eighth, twenty-ninth, thirtieth, or 
thirty-first day;^^ one twelfth of a year;S6 one of 
the twelve portions into which the year is divided.S7 
A “month” is not synonymous with thirty days,^^ 
and the term is not synonymous with the word 


TIME §§ 9-ia 

''monthly/’S^ The modem authorities recognize but 
two sorts of months, lunar and calendar,®*^ which 
are defined infra this section. 

By the early common-law rule, sometimes called 
the English rule, established in England and adopted 
in some of the early decisions in the United States, 
the word “month,” when used without qualification, 
means a lunar month, or twenty-eight days^^ ex¬ 
cept where the context or surrounding circumstances 
show that it was intended to mean a calendar 
month.92 By way of exception to this rule, how¬ 
ever, “month” is held to mean calendar month with 
respect to matters arising in the ecclesiastical 
courts,^ ^ as well as to matters relating to com¬ 
mercial paper94 and cases of quare impedit.^^ 

This rule was abolished by statute in England in 
1850,96 and in the United States the holdings are 
now generally uniform^^ that the word “month,” 
in whatever connection used, signifies a calendar 
month,98 regardless of the number of days it con- 


si. Plirases 

(1) "Natural year” in old English 
law, was that period of time in which 
the sun was supposed to revolve 
in its orbit, consisting of three hun¬ 
dred and sixty-five days and one 
fourth of a day, or six hours,—^Black 
LD. 

(2) "Official year” is distinguished 
from "calendar year," and it may or 
may not correspond with a "calendar 
year," and it may be more or less 
than three hundred and sixty-five 
days.—Kirkpatrick v. King, 91 N.E. 
2d 785, 789, 790, 228 Ind. 236. 

(3) "Preceding year" held to mean 
preceding twelve months and not 
the preceding calendar year.—^Appli¬ 
cation of Court Chambers Corp., 91 N. 

T.S.2d 59, 196 Hisc. 781. 

(4) "Regnal years" see 76 C.J.S. 
p 607 note 6. 

(5) "Solar year" or "civil year" Is 
a period ordinarily consisting for all 
practical purposes of three hundred 
sixty-five days, and, in leap year, 
consisting of three hundred sixty- 
six days.—Bussey v. Hager, 60 S.E. 
2d 632, 636, 82 Ga.App. 23. 

82, lo^a.—^Smlth v. Board of Police¬ 
men’s Pension Fund of City of Bes 
Moines, 25 N.’W'.2d 858, 869, 238 
Iowa 127. 

83. Iowa.—Bmitli v. Board of Police¬ 
men’s Pension Fund of City of Des 
Moines, supra. 

845, Iowa.—Smith, v. Board of Police¬ 
men’s Pension Fund of City of I>es 
Moines, supi^. 

86. Ky.—Barfield Natural Gas Co 
V. Clark’s Adm’x, 72 8.W.2d 21, 26» 
267 Ky. 724!. 


La.—Derby v. Dancey, 36 So. 79^, 796, 
112 La 891. 

Not a technical term 

U. S.—Fogel V. C. I. R., C.A.Tex., 203 
F.2d 347, 349. 

Similarly defined 

A month is a definite period of 
time commencing on the first day 
and ending on the last day.—Greulich 

V. Monnln, App., 46 N.E 2d 212, 218, 
affirmed 50 N.B.2d 310, 142 Ohio St. 
113, 149 A.L.R. 477. 

88. Iowa.—Smith v. Board of Police¬ 
men’s Pension Fund of City of Des 
Moines, 26 N.W.2d 858, 869, 238 
Iowa 127. 

87. lowau—'Smith v. Board of Police¬ 
men’s Pension Fund of City of Des 
Moines, supra. 

88- Utah.—In re Lynch’s Estate, 
264 P.2d 454, 466. 

62 C.J. p 968 note 46. 

89. Iowa.—Smith v. Board of Police¬ 
men’s Pension Fund of City of Des 
Moines, 26 N.W.2d 858, 859, 238 
Iowa 127. 

"Monthly" defined see 68 C.J.S. p 
1198 notes 13-17. 

90. N.C.—State v, Upchurch, 72 N. 
C. 146. 149. 

91. Ky.—^Warfield Natural Gas Co. 
V. Clark’s Adm’x, 79 S.W.2d 21, 25, 
267 Ky. 724. 

62 C.J. p 968 note 61. 

92. N.Y.—Snyder v. Warren, 2 Cow* 
518, 521, 14 Am.D. 619. 

62 C.J. p 968 note 62. 

93- Ga.—OEtedmond v. Gluver, Dud. 
107. 

62 C-X p 969 note 62. 

94). U.S.—Guaranty 'Trust & Safe- 
Deposit Co. V. Green. Cove Springs, 


etc., R Co , Fla., 11 S.Ct. 612, 516, 
139 U.S 137, 35 L Ed. 116. 

62 C.J p 969 note 64. 

95- Conn.—Strong v. Birchard, 5 
Conn. 357, 360. 

Writ or action of quare impedit see 
73 C.J.S. p 1269 note 28. 

90. Ky.—^Warfield Natural Gas Co. 
V. Clark’s Adm’x, 79 S W.2d 21, 25, 
'257 Ky. 724. 

62 C.J. p 969 notes 66, 67. 

97- Ky.—^Warfield Natural Gas Co. 
V. Clark’s Adm'x, supra. 

62 C.J. p 969 note 69. 

98. U S.—Fogel v. C. I. R., C.A.Tex,, 
203 P.2d 347, 349. 

Ala.—^Daniel v. Ormand, 163 So. 361, 
26 Ala.App. 441. 

Ark.—Parseghian v, Parseghian, 178 
SW.2d 49, 60, 206 Ark. 869. 

Cal.—^Hayward Lumber <& Investment 
Co. V. Corbett, 33 P.2d 41, 43, 138 
Cal.App. 644. 

Ill,—Ropiequet v. .^tna Life Ins. Co., 
33 N.E 2d 228, 233, 309 Ill.App. 

346. 

Ky.—^Warfield Natural Gas Co. v. 
Clark’s Adm’x, 79 S,W.2d 21, 25, 
257 Ky. 724. 

Miss.—Langley v. State, 155 So. 682, 
170 Miss. 520. 

N.M.^—Cforpus Juris cited in Jaritas 
Live Stock Co. v. Spriggs, 74 P.2d 
722, 42 N.M. 14. 

Ohio.—Evilsizor v. Speckbaugh, App., 
88 N.E.2d 29'6, 299— Corpus Juris 
cited in Greulich v. Monnin, App., 
45 N.B,2d 212, 218, affirmed 50 N.E. 
2d 310, 142 Ohio St. 113, 149 A.L.R. 
477. 

Puerto Rico.—^Ahrll v. Moreno, 14 
Puerto Rico 7, 8. 

S.D.—^Althen v. City of Mt. Vernon, 
42 N.W.2d 231, 232, 73 S.D. 299. 
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tains,unless there is something to indicate that 
a meaning to the contrary was intended,^ such as 
that it was expressed or intended to mean thirty 
days,^ as where it is used as a regular and constant 
measure of time,^ or, in some jurisdictions, in 
respect of sentences to imprisonment, as stated in 
Criminal Law § 1995 c. 

When a month is referred to without any designa¬ 
tion of the year, it will be understood to be of the 
current year^ unless, from the connection in which 
it is used, it is apparent that another year was 
intended and where an instrument specifies the 
month in which something is to be done, but omits 
the year, it is to be assumed, in the absence of an 
implication to the contrary, that the month intended 
is the one named then next ensuing.^ Where refer¬ 


ence is made to a specified day of a named later 
month, without the word “next,'" it will be under¬ 
stood to mean the next month of that name,*^ but 
where an instrument dated a specified day and 
month refers to another day of such month next, 
the word "'next” may refer to such other day and 
not to the month.^ 

Where the word ^^month,” as employed in a stat¬ 
ute, judicial proceeding, or contract, means calen¬ 
dar month, a period of a month or of months is to 
be computed not by counting days, but by looking at 
the calendar,9 and it runs from a given day in one 
month to a day of the corresponding number in the 
next or specified succeeding month,^^^ except where 
the last month has not so many days, in which event 
it expires on the last day of that month.^^ Thus, 


Tex.—Seibert v. Sally, Civ App , 238 
S.W.2d 266, 267—^Ex parte Keisler, 
69 S,W.2d 422, 423, 126 Tex.Cr. 

26, 

UtaTi.—In re Lynch's Estate, 254 P. 
2d 454, 455. 

Va.—Barrack v. Commonwealth, 128 
S.E. 638, 639, 142 Va. 596. 

W.Va.—^Phillips V, Commercial Cred¬ 
it Co„ 3 S.E2d 836, 838, 121 W.Va. 
234. 

62 C.J, p 969 note 71. 

Sale fixed by statute in many Juris¬ 
dictions 

Ky—^Warfield Natural Gas Co. v. 
Clark’s Adm’x, 79 S.W.2d 21, 25, 
257 Ky. 724. 

62 C.J. p 969 note 70. 

99. Ohio.—Greulich v. Monnin, App., 
46 1SrE2d 212, 218, affirmed 50 K.E. 
2d 310, 142 Ohio St. 113, 149 A L. 
R. 477. 

S.D. —Althen v. City of Mt. Vernon, 
42 3Sr.W.2d 231, 232, 73 S.D. 299. 

1, Ky.—^Warfield Natural Gas Co. v. 
Clark’s Adm'x, 79 S.W 2d 21, 26, 
267 Ky. 724. 

Miss—Lang-ley v. State, 155 So. 682, 
170 Miss. 620. 

Ohio.—^Evilsizor v. Speckbaugh, App., 
88 NE.2d 296. 299. 

W.Va.—^Phillips V. Commercial Cred¬ 
it Co., 3 SE.2d '836, 838, 121 W.Va. 
234. 

62 C J. p 970 note 72. 

Meaning determined by sense In 
which used 

’‘From an exhaustive research of 
authorities, in addition to those cit¬ 
ed by counsel for the respective par¬ 
ties, we have been unable to find any 
fixed rule for determining the mean¬ 
ing of the word ‘month’ as used in 
contracts, and the failure to find such 
a rule is not disappointing, since it 
Is apparent at first blush that the 
meaning of the term, like many oth¬ 
ers used in contracts, must be deter¬ 
mined from the particular sense in 
which it is used.”—^Warfield Natural 


Gas Co. V. Clark’s Adm’x, 79 S.W.2d 
21, 26, 257 Ky. 724. 

2. Tex.—McKinney v. State, 66 S.W. 
769, 770, 43 Tex Cr. 387. 

62 C.J. p 970 note 73. 

3. Cal.—^In re McNamara’s Estate, 
183 P. 552, 566, 181 Cal. 82, 7 A.L. 
R. 313. 

62 C.J. p 970 note 74. 

4. Ga—Tipton v. State, 46 S E. 436, 
119 Ga. 304. 

62 C.J. p 970 note 77. 

5. Me.—Tillson v. Bowley, 8 Me 163, 
164. 

NH.—Kelly v. Gilman, 29 N.H. 385, 
390, 61 AmD. 648. 

6. Or.—Bogard v. Barhan, 108 P. 
214, 217, 56 Or. 269. 

7- N.H—^Kelly v. Gilman, 29 N.H 
385, 390, 61 Am.D. 648. 

8. N.H — Osgood V. Hutchins, 6 N.H. 
374, 384. 

46 C.J. p 473 note 14. 

9. Ark.—Corpus Juris q.uoted in 
Parseghian v, Parseghian, 178 S.W. 
2d 49, 50, 206 Ark. 869 

Ill-—Corpus Juris q.uot6d in Ropie- 
quet V. .^tna Life Ins. Co., 33 N.E. 
2d 228, 233, 309 Ill.App. 346. 

Miss.—Langley v. State, 155 So. 682, 
170 Miss. 620. 

N.T.—Jablon v. City of New York, 
31 N.Y.S-2d 764, 767, 177 Misc. 838, 
affirmed 61 N.Y.S.2d 82, 268 App. 
Div. 859, appeal denied 52 N.Y.S. 
2d 799, 268 App.Div. 1026—^Biloz v. 
Tioga County Patrons' Fire Relief 
Ass’n, 21 NT.S.2d 643, 646, affirm¬ 
ed 23 N.Y.S.2d 460, 260 App.Div. 
976. 

Ohio.—Corpus Juris cited in Greulich 
V. Monnm, App., 45 N E.2d 212, 
218, affirmed 50 N.E.2d 310, 142 
Ohio St. 113, 149 A.L.R. 477. 

Tex.—Corpus Juris quoted in Gard¬ 
ner V. Universal Life & Accident 
Ins. Co., 164 S.W.2d 582, 683, error 
dismissed. 

62 C.J. p 970 note 84! 
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10. Ark — Corpus Juris quoted in 

Parseghian v. Parseghian, 178 S.W. 
2d 49, 50, 206 Ark. 869. 

Ill.— Corpus Juris quoted in Ropie- 
quet V. ^tna Life Ins. Co., 33 N.E 
2d 228, 233, 309 Ill.App. 346. 

Ky.—^Warfield Natural Gas Co. v. 
Clark’s Adm’x, 79 S.W.2d 21, 25, 
257 Ky. 724. 

Miss.—Langley v. State, 155 So 682, 
170 Miss. 520. 

N.Y.—Jablon v. City of New York, 31 
N.Y.S.2d 764, 767, 177 Misc. 838, 
affirmed 51 N.Y.S.2d 82, 268 App. 
Div. 859, appeal denied 52 NY.S. 
2d 799, 268 App Div. 1026—^Biloz v. 
Tioga County Patrons’ Fire Relief 
Ass'n, 21 N.Y S 2d 643, 646, affirmed 
23 N.Y.S 2d 460, 260 App.Div. 976. 
Ohio.— Corpus Juris cited in Greulich 
V. Monnin, App, 45 N E 2d 212, 218, 
affirmed 60 N.E 2d 310, 142 Ohio 
St. 113, 149 A.L.R. 477. 

S.D.— Corpus Juris quoted in Althen 
V. City of Mt. Vernon, 42 N.W.2d 
231, 232, 73 S.D. 299. 

Tex— Corpus Juris quoted in Gard¬ 
ner V. Universal Life & Accident 
Ins. Co., Civ.App., 164 S.W.2d 682, 
683. 

Utah.—^In re Lynch’s Estate, 264 P. 

2d 464, 465. 

62 C.J. p 970 note 86. 

11. Ill.— Ckirpus Juris quoted in 

Ropiequet v. ^tna Life Ins. Co, 
33 N.E.2d 228, 233, 309 Ill.App. 346. 
Ky.—^Warfield Natural Gas Co. v. 
Clark's Adm’x, 79 S.W.2d 21, 25, 
257 Ky. 724. 

Miss.—Langley v. State, 165 So. 682, 
170 Miss. 520. 

N.Y.—^Jablon v. City of New York, 
^1 N.Y.S.2d 764, 767, 177 Misc. 838, 
affirmed 61 N.Y.S.2d 82, 268 App, 
Div. 859, appeal denied 62 N.Y.S.2d 
799, 268 App.Div. 1026—Biloz v. 

Tioga County Patrons’ Fire Relief 
Ass'n, 21 N.Y.S.2d '643, 646, affirm¬ 
ed 23 N.Y.S.2d 460, 260 App.Div. 
976. 
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a month is the period o£ time intervening between 
a given date and the corresponding date of the 
next succeeding month by name,i2 and, since the 
number of days in a calendar month varies, the 
number of days in such period is necessarily limited 
by the number of days in the month during which 
the computation begins,^^ and also in which it 
ends.^^ Statutes in some states provide for such 
computation,^5 and under such statutes the period 
may be limited by the fact that the last day falls 
on a Sunday or holiday, if no provision is made for 
extending the period in such an instance.^® 

In computing periods of time there are certain 
general principles treated infra §§ 13(1)-13(7) rela¬ 
tive to the inclusion or exclusion of the first and the 
last day, and in accordance with such principles, and 
subject to the exception that, where the last month 
has not as many days as the first month, the period 
on a month or months ends on the last day of the 
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last month in such period, computation by calendar 
month does not include both the first and last day, 
but excludes one of such days,^*^ either by counting 
the first day and excluding the last day,^^ or by 
excluding the first and including the last when the 
word “from’' or “after” or a similar word is 
used,^^ or where it is so provided by statute,and 
such statutes may be applicable to the computation 
of time in contractual provisions as well as to the 
computation of time in statutes.^i It has been held 
that a statutory rule for computing a prescribed 
number of days does not apply to the computation of 

a period of months.^2 

The rules heretofore discussed relative to the 
computation of time in terms of months apply in 
reckoning the time of maturity of paper governed 
by the law merchant,^^ the time for service and 
publication of notices and process,24 and in comput¬ 
ing time for various other purposes.25 


W.Va—Phillips V. Commercial Credit 
Co.. 3 SE.2d 836, 838, 121 W.Va. 
234. 

62 O.J. p 971 note 86. 

12. Utah.—In re Lynches Estate, 254 
P.2d 454, 4SS. 

W.Va.—Phillips V. Commercial Credit 
Co., 3 S.E.2d 836, 838, 121 W.Va. 
234. 

62 C.J. p 971 note 87. 

“Calendar month"' as referring: to a 
length of time and not to a spe¬ 
cific month see infra this section. 

13. Ill.—^Benatti v. John Hancock 
Mut. Life Ins. Co., 8 N.E.2d 661, 
655, 290 IlLApp. 438. 

62 C.J. p 971 note 89. 

Period longer or shorter according 
to time of year 

“A grace of 1 month is not the 
same as a grace of 30 days. It might 
be a longer or a shorter period, ac¬ 
cording to the time in the year when 
the payment became due. One month 
from February 10th would ordinarily 
be 28 days. In leap year It would 
be 29 days, but it never would be 30 
days."—Hew York Life Ins. Co. v. 
Hardison, 85 N.E. 410, 411, 199 
Mass. 190. 

14. Iowa.—Parkhill v. Brighton, 16 
H.W. 868, 61 Iowa 108. 

15. H.T. —Jablon v. City of New 
York, 31 N.Y.S.2d 764, 767, 177 
Misc. 838, affirmed 61 N.Y.S.2d 82, 
268 App.Div. 859, appeal denied 62 
N.Y.S.2d 799, 268 App.Div. 1026— 
Blloz V. Tioga County Patrons’ Fire 
Relief Ass’n, 21 N.Y.S.2d 643, 646, 
affirmed 23 N.Y.S.2d 460, 260 App. 
Div. 976. 

16. N.Y.—Jablon v. City of New 
York, 31 N.Y.S.2d 764, 767, 177 
Mlso. 838, affirmed 61 N.Y.B.2d 82, 


268 App.Div. 859, appeal denied 52 
N.T.S.2d 799, 268 App.Div. 1026. 

62 C.J. p 971 note 94 [a]. 

17. Utah.—In re Lynch's Estate, 
254 P.2d 454, 455 

W.Va.—Phillips V. Commercial Cred¬ 
it Co., 3 S.E.2d 836, 838, 121 W.Va. 
234. 

62 C.J. p 971 note 97. 

18. Wis.—Siebert v. Jacob Duden- 
hoefer Co., 188 N.W. 610, 612, 178 
Wis. 191. 

62 C.J. p 972 note 98. 

19. U.S.—Fogel V. C. I. R., C,A.Tex., 
203 F.2d 347, 350. 

N.Y.—Tismer v. New York Edison 
Co., 126 N.E. 729, 732, 228 N.Y. 156, 
reargument denied 127 N.E. 923, 
228 N.Y. 585—^Biloz v. Tioga Coun¬ 
ty Patrons' Fire Relief Ass'n, 21 
N.T.S.2d 643, 646, affirmed 23 N.Y. 
S.2d 460, 260 App.Div. 976. 

S.D.—^Althen v. City of Mt Vernon, 
42 N.W.2d 231, 232, 73 S D. 299. 
Utah.—In re Lynch '3 Estate, 254 P. 
2d 464, 466. 

W.Va.—Phillips v. Commercial Cred¬ 
it Co., 3 B.E.2d 836, 838, 121 W.Va. 
234. 

62 C.J. p 972 note 99. 

Xiast day included 

N.Y.—In re Babcock's Will, 133 N.Y. 
S. 655, 656, 74 Misc. 31, 8 Mills 
Surr. 434. 

62 C.J, p 972 note 4. 

CTompntation of period 

The six-month period for the pres¬ 
entation of claims against a dece¬ 
dent's estate had elapsed where the 
first publication of notice was on 
June 26, 1946, and the claim was not 
presented until Dec. 27, 1946,—Paine 
Plumbing & Supply Co. v. McMur- 
tray’s Estate, 34 So.2d 676, 677, 203 
Miss. 334, 

20. N.Y.—^Biloz V. Tioga County Pa¬ 
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trons' Fire Relief Ass'n, 21 N.Y.S. 
2d 643, 646, affirmed 23 N.Y.S 2d 
460, 260 App.Div. 976. 

Wyo,—Daley v. Anderson, 48 P. 839, 
841, 7 Wyo. 1, 75 Am S R 870. 

21. N Y.—^Biloz V. Tioga County Pa¬ 
trons' Fire Relief Ass'n, 21 N.Y.S. 
2d 643, 646, affirmed 23 N.Y.S.2d 
460, 260 App Div. 976. 

22. Ga.—Texas Co. v. Davis, 122 S. 
E. 62, 63, 157 Ga. 538, conformed 
to 122 S.E. 651, 32 GaApp. 86— 
Curtis V. College Park Lumber Co., 
89 S.E. 680, 145 Ga. 601. 

23- Ala.—Clark v. O'Neal, 165 So. 
853, 862, 231 Ala. 577. 

Effect of days of grace as to com¬ 
putation of time of maturity of 
paper governed by the law mer¬ 
chant see Bills and Notes § 254. 

24- Neb—Garrett v. State, 224 N.W. 
860, 862, 118 Neb. 373. 

62 C.J. p 972 note 7. 

25. CoUectiou of interest 

A statute authorizing a specified 
Interest charge per month was held 
to deal, not with days, but with 
months, the word "month" being used 
to mean calendar month, whether the 
particular month for which the In¬ 
terest Is to be computed consists of 
twenty-eight, twenty-nine, thirty, or 
thirty-one days.—Jobson v. Masters, 
122 S.E. 724, 32 Ga.App. 60. 

Filing bill of exceptions 

Where, on January 29, parties were 
allowed six months within which to 
file a bill of exceptions, and filed the 
bill on July 30tb at fifty-eight min¬ 
utes past 11 P.M., it was too late, 
and the bill of exceptions formed no 
part of the record.—Judkins v. My¬ 
ers, 121 S.W. 1045, 91 Ark. 666. 
Construction of contract 
Fa.—'Follow v. Henry L. Doherty & 
Co.. 13 Pa.Dist & Co. 463. 
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In computing the time of maturity of paper gov¬ 
erned by the law merchant, a month is taken as 
meaning a calendar month, so that a bill or note 
dated on a certain day, and payable one or more 
months after date, becomes due on the same day 
as its date of the month in which it is payable, 
unless such month, being shorter, lacks'such day, 
in which case the paper will become due on the 
last day of the month.27 If the paper has an impos¬ 
sible date, as September 31, it is regarded as dated 
on the last day of the month, and becomes due on 
the corresponding day of the month in which it is 
payable.^^ 

The requirement of service or publication of a 
notice or process for a month or specified number 
of months, in the absence of any statutory provision 
to the contrary, means calendar months,29 and the 
giving or publication thereof for a certain number 
of days is not sufficient^O except where the number 
of days for which the notice is given or published 
corresponds with the month for which it is to be 
given or published.Where a notice or process 
is required to be published for two calendar months, 
a publication for eight weeks only is not sufiicient;^^ 
but a publication of process once a week for five 
consecutive weeks is publication for not less than 
a month, although the first and last publications are 
not a month apart. 3 3 

If the time for taking an appeal is to be com¬ 
puted in terms of months, the computation should 
be in calendar, and not lunar, months,3^ and calen¬ 
dar months are to be computed by reckoning from 
a given day to a day of a corresponding number, 
where there is one.3S In determining whether a 


preference in bankruptcy was given or suffered 
within four months before the filing of the petition, 
the computation should be made according to calen¬ 
dar months, and not by counting the days.36 

Under statutes giving a certain number of months 
within which property may be redeemed from a 
sale under execution, calendar, and not lunar, 
months are intended.3 7 The method of computing 
the period in which redemption may be made is 
treated in Executions § 257. 

Calendar month. The term "calendar month" 
is defined as meaning any of the months as adjusted 
in the calendar, now the Gregorian. April, June, 
September, and November now contain thirty days, 
and the rest thirty-one, except February, which has 
twenty-height and, in leap years, twenty-nine;33 a 
month designated in the calendar,39 without regard 
to the number of days it may contain.'*^ it is not 
a month of any given number of days throughout 
the entire year,^i but contains the number of days 
ascribed to it in the calendar, and varies in length 
according to the Gregorian calendar; it may be 
twenty-eight, twenty-nine (in leap year), thirty, or 
thirty-one days.^3 

The term "calendar month" is also defined, but 
in a different sense, as meaning the time from any 
day of a month of the Gregorian calendar to any 
corresponding day (if any; if not, to the last day) 
of the next month,^3 and in this sense a calendar 
month refers to a length of time and not to a specific 
month it commences at the beginning of the day 
of the month on which it starts and ends at the ex¬ 
piration of the day before the same day of the next 
month A calendar month is made up of a speci- 


26, Ala.— CorptLS Juris <iuoted in 
Clark V. O'Neal, 166 So. 853, 862, 
231 Ala, 577. 

Ill.—Caraher v. First Guardian Co., 
268 IlLApp. 389, 394. 
a C.X p 401 note 20. 

27- Ala.—Corpus Juris quoted in 
Clark V. O'Neal, 165 So 853, 862, 
231 Ala. 677, 

8 C.J. p 402 note 21. 

28. La—^Wagner v. Kenner, 2 Rob. 
.120, 125. 

29. Del.—-Grimth v. Griffith, 108 A. 
209, 31 Del. 1. 

62 C.J. p 972 note 8. 

30. Cal.—Jordan v, Giblin, 12 Cal. 

100 , 102 . 

62 C.J* p 972 note 9. 

31- Wis.—-Molter v. Spencer, 180 N. 
W. 261, 262, 173 Wis. 38. 

6*2 C.J. p 972 note 10. 

32- IJ.S.—Hunt V. Wickliffe, Ky., 2 
Pet 201, 214, 215, 7 DBd. 397. 

62 C.J. p 972 note 11. 

33. Idaho.—^Harpold w. l>byle, 102 P. 


158, 160, 16 Idaho 671—^Forsman v. 
Bright, 69 P. 473, 474, 8 Idaho 467. 

34. Okl.—Scott V. Oil Well Supply 
Co., 223 P. 650, 101 Okl. 99. 

3 C.J. p 1048 note 78. 

35. Ark.—Bank v. M Paso v. Neal, 
27 aw.2d 1024, 181 Ark. 788. 

Iowa—'Parkhill v, Brighton, 16 N.W. 
853, 61 Iowa 103, 

36. Ill.—^Kelly v, Skaggs, 90 IlLApp. 
643, 644. 

37. Cal.—Gross v. Fowler, 21 Cal. 
392, 396. 

23 C.J. p 720 note 14. 

38- Ky.^—^Warfield Natural Gas Co. 
V. Clark's Adm’x, 79 S.W.2d 21, 26, 
267 Ky, 724. 

39. Mont.—Scilley v. Red Lodge- 
Rosebud Irr. Dist, 2'72 P. 543, 662, 
83 Mont 2S2. 

62 C.J. p 968 note 49. 

40- Del.—Griffith V- Griffith, 108 A. 
209, 31 Del. 1. 

62 C.L p 968 note 49. I 
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I 41. Pa—^In re Gregg's Estate, 62 A. 

I 856, 867, 213 Pa. 260. 

42. Pa.—In re Gregg's Estate, supra. 

62 C.J. p 968 note 61. 

43. Ala.—^Daniel v. Ormand, 163 So. 
361, 26 Ala.App. 441. 

Ind.—State ex rel. Minnlear v. Eck- 
man. 187 N.E. 327, 329, 205 Ind. 
650. 

Ky.—^Warfield Natural Gas Co. v. 
Clark's Adm’x, 79 S.W.2d 21, 26, 257 
Ky. 724. 

Ohio.—^Evilsizor v. gpeckbaugh, App., 
88 N.E,2d 296, 299. 

44. Wis.—iSchlssler v. Wisconsin 
Life Ins. Co., 202 N.W. 177, 178, 
186 Wis. 477. 

62 C.J. p 970 note 76. 

“Month" as a period of time interven¬ 
ing between a given date and the 
corresponding date of the next suc¬ 
ceeding month by name see supra 
this section. 

45. Utah—^In re Lynch's Estate, 2*64 
P.2d 464, 455. 
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fied number of full, clear days,^® and is not to be 
computed by counting a less number combined with 
fractions of two other days.'^'^ 

Lunar month is the period of a complete revolu¬ 
tion of the moon relative to some point,and is 
composed of twenty eight days.^^ 

Other phrases employing the word ‘‘month’’ are 
set out in the note.^O 

§ 11. Weeks 

While the word “week" may be employed to denote 
a period of time of less than seven days, it is generally 
defined as meaning seven days, and It may signify a 
period of seven consecutive days beginning with any day, 
or it may signify a calendar week extending from Sunday 
to Saturday, inclusive. 

While the word “week” may be employed to de¬ 


note a period of time of less than seven days,^^ 
it is generally defined as meaning seven days,^^ 
when it is employed in this latter sense, both in 
law and in common conversation or writing, it has 
two separate and distinct meanings,^^ and in its 
usual and ordinary^^ and most accurate^^ sense it 
denotes a period of time of seven consecutive 
days;^® any seven consecutive days of a month or 
year;57 ^ period of seven consecutive days begin¬ 
ning with any day;^® and in some states the term 
is so defined by statute.^^ Such a week is some¬ 
times called a “statutory week”60 or a “secular 
week.”6^ 

In its other sense, the word “week” means a 
calendar week;®^ extending from Sunday to Satur¬ 
day, inclusive,® 3 this being sometimes denominated 
a Biblical week.®^ In this sense it is defined as 


Beginningr and ending* of month 

Thus a month which starts with 
the beginning of the first day of a 
calendar month would end at the end 
of the last day of such month, and 
not at the end of the first day of the 
next month If the month in ques¬ 
tion commenced on a day other than 
the first day of such month, such as 
at the beginmng of the 23rd day of 
such month, it would end at the ex¬ 
piration of the 22nd day of the next 
month and not at the expiration of 
the 23rd day of the next month, 
which would be the beginning of an¬ 
other month.—In re Lynch's Estate, 
supra. 

46. Pa.—In re Gregg, 62 A. 866, 857, 
213 Pa. 260. 

47. Pa.—In re Gregg, supra. 

62 C.J. p 971 note 92. 

48- Webster New Int.D. 

49. Utah.—In re Lynch’s Estate, 264 
P.2d 454, 465. 

62 C J. p 968 note 56. 

50. Phrases 

(1) **At least one month" has been 
held to mean a clear month exclusive 
of the first and last days. 

Eng.—^Young v. Higgon, 6 M. & W. 

49, 151 Reprint 317. 

Ont.—^Dempsey v. Doherty, 7 U.C.Q.B. 
313. 

(2) "Civil or solar month" is that 
which agrees with the Gregorian cal¬ 
endar; and these months are known 
by the names of January, PebrUary, 
March, etc.; they are composed of 
unequal portions of time.—Gutierrez 
V. Carpio, 53 Philippine 334, 836. 

(3) "Summer months" of the year 
1942 would include June, July, and 
August, according to popular under¬ 
standing, and would emhra-ce the pe¬ 
riod beginning with the summer sol¬ 
stice, June 21, and ending with the 
autumnal equinox, September 22, ac¬ 
cording to fi^tronomlcal calculation. 


—Pine V. State, 14 So.2d 408, 409, 153 
Fla, 297. 

51. Pa—^Marchines v. Pennsylvania 
Unemployment Compensation 
Board of Review, 24 A.2d 691, 693, 
148 Pa.Super. 1. 

Six secular days 

U.S.—Keith v. Kellerman, C.C.N.Y., 
169 P. 196, 201. 

62 C.J. p 974 note 40. 

52. Ky.—Pisher v. Booher, 107 S.W. 
2d 307, 269 Ky. 601. 

62 C.J. p 973 note 39. 

Period of seven days required 

The week does not expire until sev¬ 
en full days have elapsed.—Russell v. 
Croy, 63 S.W. 849, 852, 164 Mo. 69— 
Michel V. Taylor, 127 S.W. 949, 960, 
143 Mo.App 683. 

«Two weeks” means fourteen days 
Ky.—Pisher v. Booher, 107 S.W.2d 
307, 309, 269 Ky. 501. 

53. Nev—State v. Yellow Jacket 
Silver Min. Co., 6 Nev. 416, 430. 

Two meanings indicated 
Ky.—Jenkins v. City of Bowling 
Green, 64 iS.W.2d 467, 261 Ky. 119 
Difference of opinion as to commence, 
ment of week 

"The authorities agree that a week 
must comprise seven consecutive 
days, but they are not in accord as to 
what particular days the week shall 
comprise; or, differently stated, they 
do not agree as to the specific day on 
which the first week of the prescribed 
period of publication shall be deemed 
to commence."—^King County v. City 
of Seattle, 109 P.2d 630, 631, 7 Wai^. 
2d 236. 

54. Cal.—*Sonoma County v. San¬ 
born, 36 P.2d 419, 422, 1 CaI.App.2d 
26. 

Degal and commonly miderstood 
meaning 

Tenn.—^Progressive Bldg. & Loan 
Ass'n V. Miclntyre, 89 S.W.2d 336, 
337, 169 Tenn. 491. 
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55. Tenn.—Progressive Bldg. & 
Loan Ass'n v. McIntyre, supra. 

56. Tenn.—Corpus Juris cited in 
Progressive Bldg. & Loan Ass’n v. 
McIntyre, 89 S.W.2d 336, 337, 169 
Tenn 491. 

Wash.—King County v. City of Seat¬ 
tle, 109 P.2d 530, 631, 7 Wash.2d 
236—Carpenter v. Okanogan Coun¬ 
ty, 299 P. 400, 404, 163 Wash. 18. 

62 C.J. p 974 note 43. 

Two weeks means fourteen consecu¬ 
tive days 

Ky.—Cassady v. Jewell, 106 S.W.2d 
810, 812, 268 Ky. 643. 

57- Cal —Sonoma County v. San¬ 
born, 36 P.2d 419, 422, 1 Cal.App.2d 
26. 

58. Mo.—Michel v. Taylor, 127 S.W. 
949, 960, 143 Mo.App. 683. 

62 C.J. p 973 note 21. 

59. Cal—Derby v. Modesto, 38 P- 
900, 902, 104 CaL 615. 

62 C.J. p 973 note 22. 

60. Wash.—King County v. City of 
Seattle, 109 P.2d 630, 631, 7 Wash. 
2d 236. 

61. Nev.—^State v. Yellow Jacket 
Silver Min. Co., 6 Nev. 416, 430. 

62. Ga.—Smith v. Associated Mort. 
Companies, 197 S.E. 222, 225, 186 
Ga 121. 

Ky.—J enkins v. City of Bowling 
Green, 64 S.W.2d 457, 261 Ky. 119. 

62 C.J. p 972 note 15. 

Most common method of computation 

Wash.—Kling County v. City of Seat¬ 
tle, 109 P.2d 630, 631, 7 Wash 2d 
236. 

63. Colo.—^Danielson v. Industrial 
Oo^»Kalssion of Colorado, 44 P.2d 
1011, 1013, 96 Colo. 622. 

62 C.J. p 973 note 38. 

64- Minn.—^Raunn v. Leach, 54 N.W. 
1068, 63 Minn. 84. 

Nev.—State v. Yellow Jacket Silver 
Min. Co., 5 Nev. 416, 430. 
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a definite period of time, commencing on Sunday 
and ending on Saturday;®^ a block of seven days 
registered on the calendar in general use, as begin¬ 
ning with Sunday and ending with Saturday;^® 
a particular period of time commencing immediately 
after twelve o’clock Saturday night and ending 
at twelve o’clock Saturday night seven days there¬ 
after,seven consecutive days beginning with 

Sunday,®^ 

Since the word 'Veek” does not always mean a 
period of seven consecutive days beginning with 
any day,®^ and neither does it always mean a week 
commencing on Sunday and ending on Saturday,"^® 
its meaning in any particular instance will depend 
on the context in which it appears and the object 
sought to be obtained by its use,'^l and in a provi¬ 
sion for the publication of a notice it may, accord¬ 
ing to the context, mean a regular calendar period 


of seven days beginning on Sunday.*^ 2 

In order to comply with requirements as to the 
publication of notices and other instruments, it is 
frequently necessary that the publication should 
be a specified number of times each week for a 
specified number of weeks either before or after the 
event to which the notice relates, and such require¬ 
ments have been variously construed by the courts.'^S 
The cases reveal that in some jurisdictions the 
differing constructions turn on the wording of the 
particular requirements, or on other provisions 
which point to the construction given, while in 
other jurisdictions the several constructions are of 
requirements of the same wording,^4 and the sev¬ 
eral constructions may result from the difficulty in 
determining whether the time mentioned is intended 
to fix the duration of the notice or to fix the number 
of times for the publication.'^^ 


66- Cal.—Sonoma County v. San-' 
born, 36 P.2d 419, 422, 1 Cal App,2d 
26. 

^ash.—^King- County v. City of Seat¬ 
tle, 109 P.2d 630, 531, 7 Wash 2d 
236. 

62 C.J. p 972 note 17. 

Prom Sunday to Saturday 
Ky.—Jenkins v. City of Bowling 
Green, ^4 S.W.2d 457, 251 Ky. 119. 

ee. Cal.—iSonoma County v. San¬ 
born, 36 P.2d 419, 422, 1 Cal.App.2d 
26. 

Mont.—Scilley v. Red Lodge-Rosebud 
Irr. List., 272 P. 643, 652, 83 Mont. 
282. 

67- Colo.—^Danielson v. Industrial 
Commission of Colorado, 44 P.2d 
1011, 1013, 96 Colo. 622. 

62 C.J. p 972 note 18. 

68. Mo.—^Russell V. Croy, 63 S.W. 

849, 851, 164 Mo. 69. 

62 C.J. p 973 note 19. 

69- Colo.—Danielson v. Industrial 
Commission of Colorado, 44 P.2d 
1011, 1013, 96 Colo. 6'22. 

Pa.—Marchines v. Pennsylvania Un¬ 
employment Compensation Board 
of Review. 24 A.2d 691, 693, 148 
Pa Super. 1. 

70. U.S—^Leach v. Burr, App.D.C., 
23 iS.Ct. 393, 188 U.S. 610, 47 L.Ed. 
567, 

As not iudicatiug calendar week 

If a man, hired at so much a week, 
commences work at the beginning of 
the working day on Wednesday and 
continues during all the working 
days until the end of the working 
day on Tuesday of the next calendar 
week, the money he earns would be 
one week's wage, not two weeks' 
wages.—Danielson v. Industrial Com¬ 
mission of Colorado, 44 P.2d 1011, 
1013, 96 Colo. 622. 

71- U.'S.—Leach v. Burr, App.D.C,, 


23 S Ct. 393, 188 U.S. 510, 47 L.Ed. 
667. 

62 C.J. p 973 note 37. 

Bepartmental rules for computing 
week 

The provision of the unemployment 
compensation law that a ‘"week" 
means any calendar week ending with 
midnight Saturday or the equivalent 
thereof, as determined in accordance 
with the general rules adopted by 
the department, gave certain author¬ 
ity to the department of labor and 
industry to adopt reasonable rules, 
subject to certain limitations relat¬ 
ing to the method of computing a 
week, but made it mandatory that a 
week fixed by the department must 
be equivalent to a calendar week,— 
Marchines v. Pennsylvania Unem¬ 
ployment Compensation Board of Re¬ 
view, 24 A.2d 691, 693, 148 Pa.Super. 
1 , 

Expiration of period of four weeks 

A grace period of four weeks had 
not expired where the premiums were 
paid up to June 30, and premiums due 
on July 6, 13, and 20 were not paid at 
the time of death on July 26.—Muse 
V. Strudwick Fair Service Ins. Co., 
La.App., 42 So.2d 925, 926. 

72- Mo —^Russell v. Croy, 63 S.W. 
849, 852, 164 Mo. 69. 

62 C.J. p 974 note 42. 

73- Utah.—^Home Owners' Loan Cor¬ 
poration V. Stevens, 97 P.2d 744, 
746, 746, 98 Utah 126. 

74. Utah.—^Home Owners' Loan Cor¬ 
poration V, Stevens, supra. 

62 C.J. p 974 note 47. 

TSto inconsistency in two interpreta¬ 
tions 

Where a court interprets certain 
provisions for publication for four 
weeks successively as being satisfied 
by a publication in a weekly paper 
for four consecutive numbers, the 
last insertion to be four weeks before 
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a specified date, and construes other 
provisions for publication as requir¬ 
ing the full twenty-eight days, there 
is no inconsistency in the two inter¬ 
pretations, and both are right—^Rus¬ 
sell v. Croy, 63 S.W. 849, 851, 164 
Mo. 69, 

In Oklahoma 

(1) It has been held in a number 
of cases that three weeks’ publica¬ 
tion means twenty-one days, and that 
notice given for less than twenty-one 
days is absolutely void.—Savery v. 
Board of Com’rs of Beaver County, 
48 P.2d 275, 276, 173 Okl. 284—Fos¬ 
ter V. Board of County Com’rs of 
Marshall County, 289 P. 347, 348, 144 
Okl. 14. 

(2) Under a statute requiring no¬ 
tice to be published “once each week 
for four consecutive publications” it 
was not necessary that twenty-eight 
days must elapse between the date of 
the first publication and the date of 
the sale, but simply required that 
four consecutive weekly publications 
occur before the sale.—Johnson v. 
Bloomer, 130 P.2d 298, 300, 191 Okl. 
368. 

(3) A statute requiring that notice 
be published once a week for three 
consecutive weeks preceding sale re¬ 
quired publication thereof for twen¬ 
ty-one days, and statute requiring 
notice of resale be given for four 
consecutive weeks preceding sale re¬ 
quires publication thereof for twen¬ 
ty-eight days, and a notice given in 
either case for a lesser period of 
time is ineffective.—Larkin, v. Hiit- 
tenmeyer, 161 P.2d 749, 761, 195 Okl. 
669. 

75. Wyo.—^Hay v. Hudson, 224 P. 

840, 844, 31 Wyo. 160. 

“FahUcatioii of notice** may apply 
to the term of notice, but it may also 
apply to the physical fact of printing 
the notice in a published newspaper. 
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Where the requirement for publication, as con¬ 
strued by the courts, is held to indicate only the 
number of times the advertisement, notice, etc., is 
to be published, as where it is for one or more times 
each week for a designated number of weeks, it is 
satisfied by publication thereof the required number 
of times each week for the number of weeks des¬ 
ignated,and it is not necessary to render the 
publication sufficient that the full number of weeks 
thus designated shall intervene between the first 
publication and the date or event in respect of 
which the notice is given,'^'^ especially where there 
is a statutory provision to this effect and the 
same rule applies to a like requirement of publica¬ 
tion of process, as stated in Process § 70. This 
rule has also been held to apply where the require¬ 
ment, without enumerating the number of insertions, 
requires publication to be for a designated number 
of "'weeks before,’’79 or for a designated number 
of "successive weeks”^® or "consecutive weeks, 
or "calendar weeks,”®^ or where it is provided that 


TIME § 11 

the last insertion or publication shall be a certain 
length of time prior to a particular date, provided 
the last publication is the required length of time 
prior to the date set.®® 

Many requirements as to publication are construed 
as prescribing the duration of the publication rather 
than as designating merely the number of publica¬ 
tions,®'^ and to comply with such a requirement the 
publication must be for the full period of weeks 
mentioned, that is, the full number of weeks des¬ 
ignated must intervene between the first publica¬ 
tion and the date or event in respect of which the 
notice is given,®^ as where, in case of process, the 
publication is required to acquire jurisdiction of a 
nonresident.®® Thus it has been held that the full 
period of weeks must intervene between the first 
publication and the date or event in respect of 
which the notice is given, where the requirement 
is that the publication shall be once or more times 
a week for a designated number of weeks,®^ it being 


—Bouchier v. Hammer, 123 N.W. 13'2, 
134, 140 Wis. 648. 

Blstlnotiou Ibetweezi mode and time 
There is a distinction between the 
time the notice is to run and the 
mode of the notice. Where the stat¬ 
ute provides unqualifiedly for four 
weeks' notice, then the notice must 
be for twenty-eight days, but where 
the statute contains a clause that the 
last insertion shall be a certain 
length of time prior to a particular 
date, then the last clause limits the 
first and provides the ''mode" In 
other words, such statute is satisfied 
if the notice is published for four 
consecutive weeks, not necessarily 
twenty-eight days, provided the last 
insertion be the required length of 
time before the time set by the stat¬ 
ute.—State ex rel. Brince v. Frank¬ 
lin, 283 S.W. 712, 713, 220 Mo.App. 
232—State v. Tucker, 32 Mo.App. 620, 
630. 

76. Ala.—^Doody v. State ex rel. Mo¬ 
bile County, 171 So. 604. 607, 233 
Ala. 287. 

Cal.—Sonoma County v. Sanborn, 36 
P.2d 419, 1 Cal.App.2d 26—^Hotch- 
kiss V. Darling, 20 P.2d 343, 344, 
130 CalApp. 625 
62 C.X p 974 note 63. 

77. Ala,—^Doody v. State ex rel. Mo¬ 
bile County, 171 So. 504, 607, 233 
Ala. 287. 

Cal.—Sonoiha County v. Sanborn, 36 
P.2d 419, 422, 1 Cal.App.2d 26— 
Hotchkiss V. Darling, 20 P.2d 343. 
344, 130 CaI.App. 626^ 

Fla.—^Watson v. Beacon Operating 
Co„ 164 So. 866, 867, 114 Fla 773. 
Ky.—^Bowles v. Bowles, 61 S.W.2d 
1062, 1063, 260 Ky. 73. 

62 C.J. p 974 note 54. 

78. U.S.—Arthur v. Terr^, CCA. 


Ga., 131 P.2d 73, 74—Champion Box 
Co. V. Manatee Crate Co., C C.A.Ga., 
75 P2d 340, 342. 

Fla —^Watson v. Beacon Operating 
Co., 154 So. 866, 867, 114 Fla 773. 
Ga—Smith v. Associated Mortg. 
Companies, 197 S E. 222, 226, 186 
Ga 121—Hardin v. Dodd, 167 S E. 
277, 280, 176 Ga. 119—Bush v. 

Growers' Finance Corporation, 167 
iSE. 105, 176 Ga. 99. 

62 CJ. p 974 note 65. 

79- Cal.—^Sherwood v. Wallm, 99 P. 

191, 192, 154 Cal. 735 
Or,—^White v, Multnomah County, 
144 P. 1193, 1195, 74 Or. 96. 

80. Ill—^Knowlton v. Knowlton, 39 
N.E 695, 698, 155 Ill. 168. 

62 C.J. p 976 note 58. 

Ztequiremexit as not applying to num¬ 
ber of days of printing 
A requirement that notice be pub¬ 
lished four successive weeks prior to 
the date of the sale would require a 
period of twenty-eight days of pub¬ 
lication before the sale, but such re¬ 
quirement would be satisfied by pub¬ 
lication on April 16 and each week 
thereafter with the last publication 
on May 6, and the sale being held on 
May 17, even though the printing ter¬ 
minated in twenty-two days — 
Bouchier v. Hammer, 123 N.W. 132, 
134, 140 Wis. 648. 

81- Kan.—^Elfert v. Elfert, 294 P. 

921. 923, 132 Kan. 218. 

62 C.J. p 975 note 69. 

82. Cal.—Sonoma County v. Saxt- 
born, 36 P.2d 419, 422, 1 Cal.App.2d 
26. 

83. Mo —State ex rel. Brince v. 
Franklin, 283 S.W'. 712, 713, 220 Mo. 
App. 232. 

84. Utah.—Home Owner's Loan 
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Corp. V. Stevens, 97 P.2d 744, 746, 
747, 98 Utah 126. 

85. Ark.—Hunter v. W'oollard, 53 S. 
W'.2d 984, 985, 186 Ark. 467. 

Miss.—^Vansant v. Dodds, 144 So. 688, 
•689, 164 Miss. 787, suggestion of 
error overruled 145 So. 613, 164 
Miss. 787. 

Utah.—^Peterson v. Weber County, 
103 P.2d 652, 655, 99 Utah 281— 
Home Owners’ Loan Corp. v. Ste¬ 
vens, 97 P2d 744, 746, 747, 98 Utah 
126. 

Wash.—^King County v. City of Seat¬ 
tle, 109 P.2d 530, 631, 7 Wash.2d 
236. 

62 C J. p 976 note 64. 

Oeneral rule 

U.S.—^Arthur v. Terry, C.C.A.Ga., 131 
F.2d 73, 74. 

86. Fla.—Myakka Co. v. Edwards, 
67 So 217, 68 Fla, 372, 382, Ann, 
Cas.l917B 201. 

62 C.J. p 976 note 66- 

87. Ark.—^Hunter v. Woollard, 63 S. 
W.2d 984, 985, 186 Ark 467. 

Miss —^Vansant v. Dodds, 144 So. 
688, 689, 164 Miss. 787, suggestion 
of error overruled 145 So. 613, 164 
Miss. 787. 

N.T.—Olds V. City of Jamestown, 20 
N.E.2d 756, 758, 280 N.T. 281—^'Ste¬ 
vens V. Breen, 16 N.Y.S.2d 909, 912, 
258 App.Div. 423, affirmed 27 N.E. 
2d 987, 283 N.T. 196—^Welhaven v. 
Kohn, 15 N.T.S.2d 183, 186, 257 
App.Div. 744, affirmed 26 N.E.2d 
821, 282 N.T. 705, reargument de¬ 
nied 29 NE2d 395, 284 N.T. 676— 
Eckman v. Meli, 8 N.TJS.2d 8’6'6, 255 
App.Div. 926, followed in Valone v. 
Ngiala, 8 N.T,S.2d 857, 266 App. 
Div. 926, reargument denied 12 N. 
T.S.2d 770, 257 App Div. 911, re- 
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§ 11 TIME 

held that the word as so used in connection 

with the word “weeks/’ signifies “throughout” or 
“during the continuance of” the periodand also 
that in this connection there is no difference between 
<‘for- full consecutive weeks” and “for-con¬ 

secutive weeks.”^^ Publication must also be for the 
full period where it is required to be “for at least” a 
designated number of weeks^® or where a certain 
number of weeks’ notice is required.^^ Further¬ 
more, a requirement that notice be published weekly 
between specified dates or days, and the intention 
being clear that two weeks’ notice is intended, 
necessitates that two notices be published and that 
at least fourteen days elapse between the first pub¬ 
lication and the event to which the notice refers.^^ 

A requirement that notice be published for a 
specified number of weeks does not necessitate that 
there should be one publication in excess of the 
number of weeks specified,^^ and, similarly, if the 
requirement is that notice be published for not less 
than a specified number of successive weeks, there 
is no necessity that the number of publications ex¬ 
ceed by one the specified number of successive 
weeks.9^ If a requirement is that notice be pub¬ 


lished for a specified number of successive weeks, 
it is not necessary that the notice be published for 
the specified number of successive weeks next pre¬ 
ceding the designated event,95 and thus it is im¬ 
material that the lapse of time between the last 
publication and the designated event is more than 
one week.96 

As a general rule, it is sufficient if there be one 
publication during each of the weeks into which the 
prescribed period of publication has been bracketed, 
and it is not essential for each publication to be 
made on the same day of the calendar week,97 and 
thus, once the first publication has been made, it is 
not essential that the subsequent publications should 
follow regularly every seventh day thereafter.98 
Similarly, if the requirement is that notice be pub¬ 
lished once a week for a specified number of suc¬ 
cessive weeks, it is not necessary that the notice 
be published within successive seven-day periods, 
since in such an instance “successive weeks” means 
successive weeks commencing with a Sunday in 
which the first publication appeared.99 However, 
there are cases which hold that a requirement that 
notice be published once in each week for a specified 


(argument denied Eckman v. Meli, 
12 K.T.S.2d 770, 257 App.Div. 911. 
Tenn.—^Progressive Bldg. & Loan 
Ass*n V. McIntyre, 89 S.W.2d 336, 
337, 169 Tenn. 491. 

Utah.—^Peterson v. Weber County. 
103 P.2d 662, 655, 99 Utah 281— 
Home Owners* Loan Corp, v. Ste¬ 
vens, 97 P.2d 744, 746, 98 Utah 126. 
Wash.—^King County v. City of Seat¬ 
tle, 109 P.2d 630, 531, 7 Wash.2d 
236. 

62 C.jr. p 975 note -66. 

88, Ela—^Myakka Co. r. EJdwards, 
67 So. 217, 220, 68 Fla 372, Ann. 
Cas.l917B 201. 

62 C.J. p 976 note 67. 

89, Mo — Stsite ex reL Doran v. 
Johnson County Court, 122 S.W. 
316, 317, 138 Mo.App. 427. 

90, Ky.—Goodpaster v. Shrout, 110 
6.W.2d 1093, 270 Ky. 827—Fisher 

V. Booher, 107 'S.W.2d 307, 309, 269 
Ky. SOl^Cassady v. Jewell, 105 S. 

W. 2d 810, 812, 268 Ky. 643—Jenkins 
V. City of Bowling Green. 64 S.W.2d 
467, 468, 251 Ky. 119. 

62 C.J. p 976 note 69. 

81. Xnd—Security Co. v. Arbuckle, 
24 H.E. 329, 123 Ind. 618—State ex 
rel. Hare v. Lawrence's Estate, 29 
lSr.E.2d 339, 341, 108 Ind.App. 423. 

Minn.—White v. Mazal, 257 K.W. 281, 
283, 192 Minn. 522. 

62 C.X. p- 976 not© 70. 

82. Ark.—^Reynolds v. McHenry, 140 
S,W.2d 106. 108, 200 Ark. 130—^Ed¬ 
wards V. Hall, 137 S.W.2d 748, 200 
Ark. 9—Sehuman v. Metropolitan 


Trust Co., 134 S.W.2d 679, 682, 199 
Ark. 283. 

93. U.S.—In re McGoldrick, C.C A. 
Or., 121 F.2d 746, 761, certiorari de¬ 
nied McGoldrick v. Equitable Life 
Assur, tSoc. of U, S, 62 S.Ct. 187, 
314 U.S. 675, 86 L.Ed. 640. 

94. Or.—^Watson v. City of Salem, 
164 P. 1184, 84 Or. 666. 

95. Miss.—^Walton v. Gregory Fu¬ 
neral Home, 164 So. 717, 720, 170 
Miss. 129. 

Different result under other statutes 
Other statutes providing for pub- 
licatio-n of other notices may require 
publication to be for successive 
weeks next preceding the day of the 
sale.—^Walton v. Gregory Funeral 
Home, supra 

96. Miss —Walton v. Gregory Fu¬ 
neral Home, supra 

Publication in week immediately parl¬ 
or to event 

Where the requirement was that 
the notice be published at least once 
in each of the six weeks immediately 
preceding the sale, and such require¬ 
ment necessitates forty-two days* no¬ 
tice, the contention that because the 
last publication was on June 6, and 
the sale occurred June 16, theire was 
no publication during the last week 
immediately preceding the sale 
would not be sustained since the pub¬ 
lication of June 6 covered the week 
ending June 12, and therefore the 
notice of sale was published in the 
week preceding the sale on June 16. 

844 


— ^Zink V. Arthur, 283 H.Y.iS. 601, 604, 
167 Misc. 361. 

97. Wash.—King County v. City of 
Seattle, 109 P.2d 630, 632, 7 Wash. 
2d 236. 

96. Wash—King County v. City of 
Seattle, supra. 

Publication on four Wednesdays and 
one Thursday 

Where a notice was published on 
Wednesday of each week for four 
consecutive weeks, and the fifth week 
on Thursday, it constituted compli¬ 
ance with the statutory requirements 
as to publication of notice.—^Fidelity 
Hat. Bank & Trust Co. of Kansas 
City V. Cloninger, 51 P.2d 35, 37, 142 
Kan. 668.. 

99- Utah.—^In re Phillips* Estate, 44 
P.2d 699, 794, 86 Utah 368. 

**JLa an example^ in. this case it is 
alleged that publications appeared 
on Hovember 4th, 12th and 18th, and 
that 7 clear days elapsed between 
the 4th and the 12th in which no pub- 
licaticm was made; the contention be¬ 
ing made that it had to be made with¬ 
in each 7-day period. This is incor¬ 
rect. The first publication appearing 
on Hovember 4th marked the first 
week commencing with a Sunday in 
which the first publication appeared. 
Bach successive week thereafter In 
which publication appeared began 
with a Sunday, and, €ts long as the 
succeeding publications appeared in 
a week which was begun by a suc¬ 
ceeding Sunday, the notices complied 
with** the statutory requirements.— 
In re Phillips* Bs«tate, supra; 
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number of weeks necessitates that the day of the 
week which is taken for the first publication must 
be taken for each of the subsequent publications.^ 

A requirement of publication for a period of 
weeks may necessitate publication in all the regular 
issues of the paper during each of the weeks,2 but 
such a rule may be changed by a statute providing 
that all legal publications and notices required to be 
published a certain number of weeks shall be legal¬ 
ly published when published once a week in a 
weekly, semi-weekly, tri-weekly, or daily newspaper 
for the required number of weeks.^ Such a stat¬ 
ute, however, does not alter the rule that, where 
the time mentioned by the statute indicates only the 
number of times the notice is required to be pub¬ 
lished, it is satisfied if the notice is published the 
number of times mentioned.^ 

In the computation of periods of time, the gen¬ 
eral rules relative to the inclusion or exclusion of 
the first and the last day which are treated infra 
§§ 13(1)-13(7), apply in the computation of time 
in periods of weeks,^ and the general rule is to 
•exclude the first day and include the last day,^ al- 


TIME §§ 11-12 

though in some jurisdictions the rule is to include 
either of such days and exclude the other.Where 
the statute provides “the time within which any act 
is to be done as provided in any statute when ex¬ 
pressed in days shall be computed by excluding the 
first day and including the last’’ it has been held 
clearly to imply that, in computing a limitation ex¬ 
pressed in weeks, the first day shall be included,^ 
but, on the other hand, it has been held that the re¬ 
quirement of an advertisement or notice for at 
least a designated number of weeks means “clear 
weeks,excluding both the date of the first pub¬ 
lication and the day of the act or event as to which 
the notice is given.^® 

Phrases employing the word “week” are set out 
in the note.^^ 

§ 12. Days 

A day is a unit or point of time, a standard of meas¬ 
urement, and the term is defined as the period of 
twenty-four hours extending from midnight to midnight; 
but as used in contradistinction to the word *‘night” a 
day IS the period from sunrise to sunset. 

A day is a uniri^ or point^^ of time; a fixed^^ 


U.S.-—In re Kinff. DaNY, 14 F. 
Cas No.7,779, 

:iTot more tlian seven, days between 
publications 

The reouirement that publication 
be “at least once a week” necessi¬ 
tates that each publication shall not 
be more than seven days apart.— 
Hernande25 v. His Creditors, 67 Cal. 
333, 334, 

Ky—Fisher v Booher, 107 S.W. 
3d 307, '309, 269 Ky. 601—Jenkins v. 
City of Bowling: Green, 64 S W.2d 
457, 458, 251 Ky. 119—^Hatfield v. 
City of Covington, 197 S W. 535, 
637, 177 Ky. 124. 

“In other words, publication in all 
'the regular issues of the paper dur¬ 
ing the week, whether daily, semi¬ 
weekly, or weekly, is necessary to the 
complete publication of the notice 
for that particular week”—Claypool 
V. Robb, 133 N.W. 178, 179, 90 Neb. 
193—62 C.J. p 975 note 63 [a]. 

3. Neb.—In re Bryden’s Estate, 62 
N.W.2d 737, 741, 155 Neb. 662. 

-4. Neb.—In re Bryden's Estate, su¬ 
pra. 

Iiength of time act changed by stat¬ 
ute 

A general statute defining the word 
“week” as used in the laws relating 
to the publicatidn of noticses was in¬ 
tended to provide for publication of 
notices in papers othef- than weekly 
papers, and -was not intended to affect 
‘^publication of notices in weekly pa^ 
pers dr to extend the time for the 
V3>ublicatlon of notices In ismch "papers. 
-^-In re Johnson^s Estate* 1^6 N.W. 
moo, 1101, 9.9 Neb. ^75. tu * ^ 


5. Pa —Marchines v. Pennsylvania 
Unemployment Compensation 
Board of Review, 24 A.2d 691, 693, 
148 Pa.Super. 1. 

Time between acts 

A provision that two weeks must 
elapse between two acts is satisfied if 
the first act occurs on Thursday, and 
the second act on Thursday two 
weeks thereafter—^Nash v. Vaughn, 
182 So. 827, 831, 133 Fla. 499. 

6. N.T.—^Tismer v. New York Edi¬ 
son Co., 126 N.B. 729, 732, 228 N 
Y. 156, reargument denied 127 NB. 
923, 228 N.Y. 686. 

Pa.—Marchines v. Pennsylvania Un¬ 
employment Compensation Board 
of Review, 24 A.2d 691, 693, 148 Pa. 
Super. 1. 

R.I.—Madden v. Chernick, 7 A.2d 269, 
271, 63 R.I. 100. 

62 CJ, p 976 note 73. 

7. Md—Winter v. O’Neill, 142 A 
263, 268, 165 Md. 624. 

8. Wis.—Siebert v. Jacob Badenhoef- 
er Co.. 188 N.W. 610, 611, 178 Wis. 
191. 

9. Md.—Owens v. Graetzel, 126 A. 
224, 229, 146 Md. 361, 39 A.Lr.R. 
943. 

10. U.S.—Early v. Homans, B.C, 16 
How. 610, 616, 14 L.Bd. 1079. 

Md.—Owens v. Graetzel, 126 A. 224, 
229, 146 M;d. 361, 39 A^HR. 943. 
11« Phrases 

(X) “Per weelf’ held to mean each 
and every week.—■Wemer v. Republic 
Yeaist Co^rp., 35 N.Y.S.ad 812, 819, 264 
App.Biv. 909, reargument denied 37 
N.Y.S.2d 439, 264 App.Biv. 968—62 
CJ. p 973 note 3.0. 
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(2) “Working week;” as a general 
rule, six days constitute a “working 
week” except where a different rule is 
shown to exist.—Boyett v. Urania 
Lumber Co., 8 La.App. 132, 133. 

(3) Other phrases employing the 
word “week” and as to which more 
recent adjudications have not been 
found see 62 C J. p 973 notes 27-34. 

12. U.S.—^American Nat. Bank at 
Indianapolis v. Service Life Ins. 
Co., C.C.AInd, 120 P.2d 679, 581. 
Cal.—Cosgriff v. Election Commis¬ 
sioners, 91 P. 98, 99, 151 Cal. 407. 
Ind.—Moag V. State, 31 N.E.2d 629, 
632, 218 Ind. 136—Benson v. 

Adams, 69 Ind. 363, 364, 35 Am.R. 

220 . 

N.J.—^Application of Byrne, 88 A.2d 
283, 291, 19 N.J.Super. 313. 

Ohio.—Grreulich v. Monnin, 60 N.E. 
2d 310, 3X2, 142 Ohio St. 113— 
State ex rel. Jones v. Board of 
Beputy State Supervisors and In¬ 
spectors of Election of Montgom¬ 
ery Co-unty, 112 N.E. 136, 137, 93 
Ohio St. 14—iSchwenger-Klein, Inc. 
V, Pacific Mut. Life Ins. Co., 80 N. 
E.2d 696, 698, 83 Ohio App. 126— 
"T>aytime” defined see 26 C.J.S. p 1008 
note 6—p 1009 note 10. 

13- U.S.—U. -S. V. Hardy, CCA-W. 

Va., 74 F.2d 841, 842. 

Cal.—Hunt v. Hammel, 76 P. 378, 
379, 142 Cal, 456. 

Tex-—Plii'lir'b V. Reese, Civ.App., 266 
S.W 2d 162, 166, refused no revers¬ 
ible error. 

14. Me.—^Pejepscot Paper Co. v. 
Town of Lisbon, 142 A. 194, 197, 
127 Me. 161. 
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§ 12 TIME 

period of time;^^ a division of time;^^ a stand¬ 
ard of measurement;^'^ and, when considered as 
a unit of time, a day is not regarded as an aggrega¬ 
tion of a certain number of hours, minutes, or 
seconds. 

Ordinarily the word “day,” as used in the law, 
means a calendar day,^^ an entire day,20 and in 
this sense it is defined as the period of time during 
which the earth makes one complete revolution on 


its axis;^^ the interval of time which elapses be¬ 
tween two consecutive returns of the same terres¬ 
trial meridian to the sun;22 the average length 
of this interval,23 twenty-four hours^^ extending 
from midnight to midnight, including morning, eve¬ 
ning, and night that space of time which elapses 
between two successive midnights the period of 
twenty-four hours extencfing from midnight to mid- 
night,^'^ according to the authorities on the ques- 


15. Tex.—^Phillips v. Reese, Civ. 
App., 256 S.W.2d 162, 166, refused 
no reversible error, 

16. Ill.—^People V. Hatch, 33 Ill. 9, 
137. 

Pa,—^In re Meendsen’s Contested 
Election, 5 Pa.Co. 198, 20'2. 

17. Me.—^Pejepscot Paper Co. v. 
Town of Lisbon, 142 A. 194, 197, 127 
Me. 161. 

18. H J.—^Application of Byrne, 88 
A.2d 283. 291, 19 ISr.J.Super. 313. 

Ohio.—State ex rel. Jones v. Board 
of Deputy State Supervisors and 
Inspectors of Election of Mont- 
g-omery County, 112 HE. 136, 137, 
93 Ohio St. 14—Greulich v Mon- 
nin, 50 N.E 2d 310, 312, 142 Ohio St. 
113—Schwenger-Klein, Inc. v. Pa¬ 
cific Mut. Life Ins. Co , 80 H.E 2d 
696, 698, 83 Ohio App. 126. 

62 C J. p 978 note 94 [a]. 

19. Ala.—In re Opinion of the Jus¬ 
tices, 42 So 2d 27, 29, '252 Ala, 541 
—State ex rel. Crenshaw v. Joseph, 
67 iSo. 942, 944, 175 Ala. 579, Ann, 
Cas.l914D 248. 

Ga.—City of Hapeville v, Jones, 20 
S E2d 599, 194 Ga. 57. 

Mass.—-Booker v. Chief Engineer of 
Fire Department of Woburn, 85 N. 
E2d 766, 767, 324 Mass. 264—In 
re Opinion of the Justices, 196 N. 
E 260, 263, 291 Mass. 572. 

Mo—^Long V. Hawkins, 77 S.W. 77, 
78, 178 Mo. 103. 

N.T.—Fisk Discount Corp. v Brook¬ 
lyn Taxicab Trans. Co, 60 N Y S. 
2d 453, 270 App Dlv. 491—^Lanni v. 
Grimes, 18 JST.Y S 2d 322, 327, 173 
Misc. 614—^McKinley Realty & 

Construction Co. v. Rosenblum, 268 
H.TjS 67, 68, 149 Misc. 730. 

Okl.—McAllester v. Oklahoma Tax 
Commission, 60 P.2d 647, 649, 174 
Okl. 322. 

Tex —Long v. City of Wichita Falls, 
176 iS.W.2d 936, 938, 142 Tex. 202 
—Davis V. National Sec Life & 
Casualty Ins. Co., Civ.App, 255 S. 
W.2d 576, reversed on other 

grounds National Sec. Life & Cas¬ 
ualty Ins, Co. V. Davis, Sup., 257 S. 
W.2d 943—City of Amarillo v. 
York, Civ.App , 167 S.W.2d 787, 790, 
reversed on other grounds 176 S 
W.2d 936, 142 Tex. 210. 

62 C.J. p 976 note 81. 

urataxal day inxiicated 

*T take it to be entirely and uni¬ 


versally true, that in every instance 
in our laws, where the word day is 
mentioned, a natural day is meant 
—Friar v. Ray, 5 Mo. 510, 512. “Nat¬ 
ural day” defined see infra. 

Not judicial day 

Mo.—Queen City Inv. Co. v. Kreider, 
31 S W.2d 1002, 1004. 

62 C.J. p 977 note 84. 

Not legislative day 
U.S.—Okanogan, Methow, San Poelis 
(or San Poil), Nespelem, Colville, 
and Lake Indian Tribes or Bands 
of State of Washington v. U. S., Ct. 
CL, 49 S.Ct. 463, 466, 279 TJ.S. 655, 
73 L.Ed. 894, 64 A.L R. 1434. 

20. Ohio.—Greulich v. Monnin, 60 
NE2d 310, 312, 142 Ohio St. 113— 
Schwenger-Klein, Inc. v. Pacific 
Mut. Life Ins. Co., 80 N.E.2d 696, 
698, 83 Ohio App. 126. 

21. Tex.—^Long v. Cfity of Wichita 
Falls. 176 S.W.2d 936, 938, 142 Tex. 
202—^Phillips V. Reese, Civ.App., 
256 S.W 2d 162, 166, refused no re¬ 
versible error. 

17 C.J. p 1132 note 91. 

22. Tex.—Long v. City of Wichita 
Palls, 176 SW2d 9'36, 938, 142 Tex. 
202—Phillips V. Reese, Civ.App,, 
256 S.W.2d 162, 166, refused no re¬ 
versible ei'ror. 

23. Tex.—Long v. City of Wichita 
Falls, 176 SW.2d 936, 938, 142 Tex. 
202—Phillips V. Reese, Civ.App., 
266 S W.2d 162, 166, refused no re¬ 
versible error. 

24. U.S.—^American Nat Bank at In¬ 
dianapolis v. •Service Life Ins. Co., 
C.C.AInd,, 120 P.2d 579. 581. 

Ky—Drolenga v. Drolenga, 156 S.W. 

2d 160, 161, 288 Ky. 396. 

N.Y.—^Uptown Transp. Corporation v. 
Fisk Discount Corporation, 270 N. 
Y,S. 273, 277, 150 Misc. 829. 

Tex—Long v. City of Wichita Palls, 
176 SW.2d 936, 938, 142 Tex. 202— 
Phillips V. Reese, Civ App., 266 S 
W.2d 162, 166, refused no reversible 
error—^Davis v. National Sec. Life 
& Casualty Ins. Co, Civ.App., 265 
S.W,2d 676, 678, reversed on other 
grounds National Sec. Life & Cas¬ 
ualty Ins, Co. V. Davis, Sup., 257 S. 
W.2d 943—Kelly v. State, 138 S.W. 
2d 1076, 1077, 139 Tex.Cr. 166—Ex 
parte Neisler, 69 S.W.2d 422, 423, 
126 Tex.Cr. 26. 

17 C.J. p 1132 notes 93, 94. 
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Definite and specific twenty-four hour 
period 

Ariz.—State ex rel. Conway v, Su¬ 
perior Court within and for Green¬ 
lee County, 131 P 2d 983, 987, 60 
Ariz. 69. 

Similarly defined 

A period of time consisting of 
twenty-fo-ur hours, and including the 
solar day and the night.—Helphen- 
stine v. Vincennes Nat. Bank, 65 Ind. 
582, 589, 32 Am.R. 86—17 C.J. p 1132 
note 90. 

25. Conn.—^Fox v. Abel, 2 Conn. 541, 
542. 

Ky.—Fireman's Ins. Co. v. McGill, 
176 S.W. 27, 164 Ky. 621, 625. 
Night not excluded 
Where a statute provided that a 
notice of the taking of a deposition 
should be served so as to allow the 
adverse party sufficient time for 
preparation and travel, and specifi¬ 
cally excluded Sundays, it was held 
that nights were not excluded, and 
the time would not be considered in¬ 
sufficient because the adverse party 
might be required to travel at night. 
—In re Kiesel’s Estate, 249 P. 81, 35 
Wyo. 300. 

26. Mass —^Booker v. Chief Engineer 
o-f Fire Department of Woburn, 85 
NE.2d 766, 767, 324 Mass. 2i64. 

Miss.—^Winchester v. State, 142 So. 
454, 455, 163 Miss. 462—Pannell v 
Glidewell, I'll So. 671, 572, 146 
Miss 665. 

N.Y.—^Fisk Discount Corp. v. Brook¬ 
lyn Taxicab Trans. Co., 60 NY.S. 
2d 463, 462, 270 App.Div. 491. 

Tex—Long v. City of Wichita Falls, 
176 SW2d 936, 938, 142 Tex. 202 
— Davis V. National See. Life & 
Casualty Ins. Co, Civ.App., 2'66 S. 
W.2d 676, 678, reversed on other 
grounds National iSec. Life & Cas¬ 
ualty Ins Co. V. Davis, Sup., 267 S. 
W.2d 943. 

17 C.J. p 1131 note 85. 

27. Ill.—Kuznitsky v. Murphy, 44 N. 
B2d 893, 895, 381 Ill. 182—Rock 
Finance Co. v. Central Nat. Bank 
of Sterling, 89 N.m2d 828, 831, 339 
Ill.App. 319. 

Ind.—^Moag v. State, 31 N.E.2d 629, 
632, 218 Ind. 136—Finerty v. Bry¬ 
an, 16 NE2d 882, 883, 214 Ind. 570. 
Minn—Nelson v. Sandkamp, 34 NW. 
2d 640, 643, 227 Minn, 177, 6 A.L.R. 

2d use. 
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tion, and some statutes so define the term,28 and substantial portion of a day may constitute a 
it is generally understood to have this mean- ''day,”24 and thus a "day” may be defined as mean¬ 
ing unless its meaning is in some way restricted.28 ing those hours, or the daily recurring period, al- 
Thus a day, as used in this sense, commences at lotted by usage or law for work,25 as, an eight-hour 
midnight,20 and ends at midnight,and in com- day.36 

puting a period of time the law will not add frac- popularly understood,37 the word "day” may 

tions of two days to make one complete day as 3 ^„rise to sunset,-38 the 

stated m ra § . interval of light, in contradistinction to that of 

It is within the power of the legislature to declare darkness, or to night that time during which 
what shall constitute a day for a particular pur- the light from the sun is visible,^® such period be- 
pose,22 and the word "day” may be employed to ing sometimes referred to as an artificial day.*^! 
denote some other period than twenty-four hours,28 The word "day” is used in this sense in contradis- 
and, if it is used to indicate a shorter period, any tinction to "night, which, with the word "night- 


Miss—^Mississippi Ben. Ass’n v. 
Brooks, 185 So. 569, 570, 184 Miss. 
451, sugg'estion of error overruled 
185 So 817, 184 Miss. 451. 

Pa.—Lucas v. Lycominir County, 17 
Pa List. 762, 753. 

Tex.—City of Amarillo v. York, Civ. 
App., 167 S.W.2d 787, 790, reversed 
on other grounds 176 SW.2d 935, 
142 Tex. 210—Kelly v. State, 138 S. 
W2d 1075. 1077, 139 Tex.Cr. 166 
62 C.J. p 977 note 83—17 C.J. p 1131 
notes 86, 86. 

Calendar day 

N.T—Uptown Ttansp. Corporation v. 
Fisk Discount Corporation, 270 N, 
T.S. 273, 277, 150 Misc. 829. 
CommoxL-law role 

It IS the common-law rule that Ju¬ 
dicially a day is the whole or any 
part of the period of twenty-four 
hours, from midnight to midnight.— 
Talbott V. Caudill, 58 S.W.2d 385, 386, 
248 Ky. 146. 

28. U S.—^U. S. for Use of Strona v. 
Bussey, D.C.Cal., 51 F.Supp. 996. 

Cal.—Derby & Co. v. City of Modes¬ 
to, 38 P. 900, 902, 104 Cal. 615— 
City of Eureka v. Diaz, 26 P. 961, 
962, 89 Cal. 467—People v. Engle- 
hardt, 82 P.2d 489, 491, 28 Cal.App, 
2d 316—^In re Roher’s Estate, 68 
P.2d 948, 949, 14 Cal.App.2d 669. 
N.T.—Lanni v. Crimes, 18 ]S'.T.S.2d 
322, 327, 173 Misc. 614—Uptown 
Transp. Corporation v. Fisk Dis¬ 
count Corporation, 270 N.Y.S. 273, 
277, 160 Misc. 829—McKinley Real¬ 
ty & Construction Co. v. Rosen- 
blum, 268 N.Y.S. 67, 68, 149 Misc. 
730. 

29. U.S.—American Nat. Bank at In¬ 
dianapolis V. Service Life Ins. Co., 
C.C.A.Ind.. 120 F.2d 579, 581. 

Ind.—Finerty v. Bryan, 16 ]Nr.E.2d 
'882, 883, 214 Ind. 670—Benson v. 
Adams, 69 Ind. 363, 354. 

Mass.—In re Opinion of the Justices, 
196 N.B. 260, 263, 291 Mass. 672. 
Minn.—Nelson v. Sandkamp, 34 N.W. 
2d 640, 643, 227 Minn. 177, 5 A.L. 
R.2d 1136. 

Tex.^—City of Amarillo v. York, Civ. 
App., 167 SwW.2d 787, 790, reversed 


on other grounds 176 S.W 2d 935, 
142 Tex. 210. 

30. U.S.—^American Nat. Bank at In¬ 
dianapolis V. Service Life Ins. Co., 
C.C.A.Ind., 120 F.2d 579, 581. 

Ill.—Central Pattern & Foundry Co. 
V. Industrial Commission, 29 N.E. 
2d 511, 513, 374 Ill. 300. 

Ind.—Kirkpatrick v. King, 91 N.E.2d 

785, 789, 228 Ind. 236—Moag v. 
State. 31 N.E,2d 629, 632, 218 Ind. 

135. 

Not necessary to consxilt a calen¬ 
dar to ascertain when a day com¬ 
mences and ends. —Serrell v. Roth- 
stein, 24 A. 369, 49 N.J.Eq. 385. 
Different times for beginning of day 

(1) “Different nations begin the 
day at different times. Lord Coke 
tells us, the Jews, Chaldeans and 
Babylonians begin the day at sun¬ 
rise; the Umbri in Italy, at mid-day; 
the Egyptians and Romans, from 
midnight j and so doth the law of 
England, * in many cases.”—^Fox v. 
Abel, 2 Conn. 641, 546. 

(2) “The Babylonians began the 
day at sunrising, the Jews at sunset¬ 
ting, the Egyptians at midnight, as 
do several nations in modern times, 
the British, Spanish, Americans, etc.” 
—State V. Padgett, 18 S.C. 317, 323. 

31. U.S—American Nat. Bank at In¬ 
dianapolis V. Service Life Ins. Co., 
C.C.A.Ind, 120 P.2d 579, 681. 

Ind.—Kirkpatrick v. King, 91 N.E. 2d 

786, 789, 228 Ind. 236—Moag v. 
State, 31 N.E.2d 629, 632, 218 Ind 

136. 

N.J.—^Levy v. Massachusetts Acci¬ 
dent Co., 2 A.2d 341, 344, 124 N.J. 
Ed. 420. 

32. Ill.—^Rock Finance Co. v. Cen¬ 
tral Nat. Bank of Sterling, 89 N.E. 
2d 828, 339 Ill.App, 319. 

33. Cal —^In re Roher’s Estate, 68 P. 
2d 948, 949, 14 Cal App 2d 669. 

Ind.—Moag v. State, 31 N.E.2d 629, 
632, 218 Ind. 135—^Finerty v. Bryan, 
16 NE.2d 882, 883, 214 Ind. 670— 
Benson v. Adams, 69 Ind 363, 364, 
86 Am.R. 220. 

Ky.—Talbott v. Caudill. 68 S.W.2d 
385. 386, 248 Ky. 146, 
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Wash.—State v. Hum, 172 P. 1147, 
1148, 102 Wash. 328. 

62 C.J. p 977 notes 86, 87. 

34. Tex.—^Harris County v. Ham¬ 
mond, Civ.App, 203 SW. 451, 453— 
Dallas County v. Reynolds, Civ. 
App., 199 S.W. 702, 703. 

35. Cal—In re Roher’s Estate, 68 P. 
2d 948, 949, 14 Cal.App 2d 669. 

62 C J. p 977 note 86 [a]. 

30. Cal.—In re Roher’s Estate, su¬ 
pra. 

37. Ind—Moag v. State, 31 N.E.2d 
629, 632, 218 Ind. 135—Finerty v. 
Bryan. 16 N.E.2d 882, 883, 214 Ind. 
570—^Benson v. Adams, 69 Ind. 
353, 354, 35 Am.R. '220. 

38. Ind.—Moag v. State, 31 N.E.2d 
629, 218 Ind. 135—Finerty v. Bryan, 
16 NE.2d 882, '883, 214 Ind. 570— 
Benson v. Adams, 69 Ind. 353, 354, 
35 Am.R. 220. 

62 C.J. p 977 note 85. 

"Sunset” defined see 83 C.J.S. p 884 
note 3, and as to what constitutes 
“sunset” within the meaning of 
regulations prescribing the time 
when hunting is permitted see 
Game § 10 b. 

Similarly defined 

(1) The time between the rising 
and the setting of the sun.—U. S. 
V. Martin, D.C.Mass., 83 F.2d 639, 
640. 

(2) The time from the rising until 
the setting of the sun, and a short 
time before rising and after setting. 
—People V. Hatch, 33 Ill. 9, 137. 

39. U.S —^U. S. V. Boston M. R. R., 
C.CA.Mass., 269 F. 89, 90. 

40. Ind—^Moag v. State, 31 N.E.2d 
629, 632, 218 Ind. 135—Finerty v- 
Bryan, 16 N.B.2d 882, 883, 214 Ind. 
570—^Benson v. Adams, 69 Ind. 353, 
364, 35 Am.R. 220. 

41. Ill.—People V. Hatch, 33 Ill. 9, 
137. 

N-Y.—Campbell v. International Life 
Ins. Soc, of London, 17 N.Y.Super 
298, 310. 

42. U.S.—U. S. V. Boston & M. R, 
R., C.C.AMass., 269 F. 89, 90. 
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time/* is defined in 66 C.J.S. p 594 note 23-p 595 
note 34. In ordinary usage the word *'day” in this 
sense includes the lighter part of morning and 
evening twilight,^3 but the word is limited in its 
meaning when it is strictly used,^^ denoting the time 
when the sun is above the horizon.^^ 

The word “day*' has no absolute connotation,^® 
and it is not always construed to mean a calendar 
day,*^*^ and the rule that a “day” means the time 
elapsing from one midnight to the successive mid¬ 
night was adopted and is followed merely as a 
matter of convenience in computing time, to obvi¬ 
ate the necessity of having to make such calcula¬ 
tion by hours, minutes, and seconds.'^® Thus, since 
the word has more than one meaning, in determin¬ 
ing its signification in a particular instance it is 
necessary to look to the purpose that was intended 
by its use, and its effect on the subject matter un¬ 
der consideration.'^ 9 

While the words “day” and “date,” when spoken, 
may have a somewhat similar sound,®® they are 
not synonymous,®^ and they do not have a common 
source or derivation.®^ 

Artificial day. The time between the rising and 
setting of the sun; that is, day or daytime as dis¬ 
tinguished from night.®3 It has been distinguished 
from “natural day”®^ and “civil day.”®® 

Astronomical day. The astronomical day is from 
noon until noon.®® 

Civil day. The civil day is the solar day, and is 
measured by the diurnal revolution of the sun, de¬ 
noting the interval of time which elapses between 


tjie successive transits of the sun over the same 
hour circle, so that the civil day commences and 
terminates at midnight ;®7 it is the day from mid¬ 
night to midnight.®® 

Natural day. Properly the period of twenty four 
hours from midnight to midnight.®® The term is 
sometimes taken to mean the “daytime” or the time 
between sunrise and sunset;®® the period of time 
elapsing between sunrise and sunset.®^ 

Solar day. A term sometimes used as meaning 
that portion of the day when the sun is above the 
horizon, but properly it is the time between two com¬ 
plete (apparent) revolutions of the sun, or between 
two consecutive positions of the sun over any giv¬ 
en terrestrial meridian, and, hence, according to 
the usual method of reckoning, from noon to noon 
at any given place.®^ 

Other phrases employing the word “day** see 25 
C.J.S. p 1006 note 47 et seq. 

§ 13(1). Inclusion or Exclusion of First or 
Last Day 

In computing a designated number of days or a 
period of time, for the purpose of ascertaining the first 
or the last day on which an act is to be done, It is cus¬ 
tomary to exclude one of the terminal days and to in¬ 
clude the other, and the general rule is to exclude the 
first terminal day and to include the last. 

In computing a designated number of days or a 
period of time, for the purpose of ascertaining the 
first or last day on which an act may or must be 
done, it is customary either to include the first day 
and exclude the last or to exclude the first and 
include the last,®® according to the authorities on 


43. XJ.S.—U. S. v. Martin, P.C.Mass., 
33 F2d 639, 640. 

44. XJ.S.—U. S. V. Martin, supra. 

45. XJ.S,—^XJ. S. V. Martin, supra— 
r. S. V. Boston & M. R R., C.C.A. 
Mass., 269 F. 89, 90. 

46. Tex.—Pliillips v. Reese, Olv.App., 
256 .SW.2d 162, 166, refused no re¬ 
versible error. 

As meanlngr twenty-four boors after 
a given event 

Or.—Casner v. Hoskins, 128 P. 841, 
850, 130 P. 55, 64 Or. 254. 

62 C.J. p 977 note 88. 

zrlnety days as not equivalent to 
three months 

Where a certain act was required 
to be done within ninety days, the 
ninety days would not be construed 
as meaning- three months.—^Ash v. 
XT. S., D.O.Mass., 37 F.Supp. 464, 465. 

47. Tex.—Bong v. City of Wichita 
Falls, 176 S.W.2d 936, 988, 939, 142 
Tex. 202. 

48^ Tex,—^LfOng- v. City of Wichita 
Falls^ supra. : 


49. Tex,—Long v. City of Wichita 
Falls, supra—Phillips v. Reese, Civ 
App., 256 S.W.2d 162, 166, refused 
no reversible error. 

50- Mont.—In re Irvine’s Estate, 139 
P.2d 489, 492, 114 Mont. 677, 147 
A.LR. 882. 

“Date” defined see 25 C.J.S. p 1002 
note 58-p 1003 note 69. 

51. Mo—Klemschmidt v. Hoctor, 
233 S.W2d 649, 654, 361 Mo. 29. 

Mont—In re Irvine’s Estate, 139 P. 
2d 489, 492, 114 Mont. 677, 147 A. 
L.R. 882. 

52- Mont.—In re Irvine’s Estate, su¬ 
pra, 

53. Black L.D. 

54. Conn.—Pox v. Abel, 2 Conn. 641, 
646. 

17 C.J. p 1133 note 40. 

55. S.C.—State v. Padgett, 18 S.C. 
317, 323. 

11 C.J. p 794 note 30 CaJ. 

56. Conn,—Miner v. Goodyear India 
Rubber Glove Mfg. Co., '28 A- 843, 
62 Conn. 410. 


57- XJ.S.—Peder.sen v. Eugster, DC. 
La., 14 F. 422. 

11 C J, p 794 note 30. 

58. Conn.—Miner v. Goodyear India 
Rubber Glove Mfg. Co., 26 A. 643, 
62 Conn. 410. 

59. Conn.—^Fox v. Abel, 2 Conn, 641, 
642, 646. 

60- Conn—Pox v, Abel, supra. 

17 C.J. p 1133 notes 40, 48. 

61. R.I.—^in re Opinion to the Gov¬ 
ernor, 64 A. 602, 609, 24 R.I. 603, 
61 L.R.A. 612. 

62. Black L.D. 

“Solar day” as the civil day see 
“Civil day” supra this section. 

63. iCy.—Miller v. Henshaw & Co., 
4 Dana 325, 327. 

R.I.—Madden v, Chernick, 7 A.2d 269, 
271, 272, 63 B.I. 100. 

62 C.J. p 983 note 68. 

Similarly expressedi 

(1) In all the cases In which a 

given number of days is prescribed 

for the exercise of a privilege or per¬ 
formance of a duty it, is recognized 
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the question and not to include®^ or exclude 
both terminal days. The general rule is that the 
time within which an act is to be done is to be 
computed by excluding the first day and including 
the last, that is, the day on which the act is to be 
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done;®^ and in many jurisdictions this rule has 
been adopted by statutes which have been held to 
be merely declaratory of the existing common-law 
rule.67 


that the correct rule for computing' 
the time requires that the first or 
last day should be excluded.—Harris 
V. Plains Mercantile -Co., 200 S.E 241, 
187 Ga, 337—Busk v. Hill, 45 S.E. 42, 
44, 117 Ga. 722. 

(2) In computing time, one of the 
terminal days is included and the 
other excluded —Hatcher v. Kentuc¬ 
ky & West Virginia Power Co., 133 
S.W.2d 910, 912, 280 Ky 583. 

64. B.I —Madden v. Chernick, 7 A. 2d 
289, 271, 272, 63 B.I. 100. 

62 C.J. p 983 note 59. 

65. B.I.—^Madden v. Chernick, su¬ 
pra. 

62 C.J. p 983 note 60. 

60. U.S.—^Fogel V. C. I. R., C.A.Tex., 
203 P.2d 347, 349—In re Parkway 
Knitting Mills, D.C.N.T., 36 F.Supp. 
299, 301, affirmed, C.C.A., 119 F.2d 
605, certiorari denied Elstelnat 
Holding Corp. v. Palmer, 62 S.Ct 
89, 314 U.S. 646, 86 L.Ed. 619— 
In re J. T. Robertson Co., D.C.N. 
T, 26 F.Supp. 870, 875, affirmed, C 
C.A., 101 F.2d 1012—In re Donald¬ 
son, 138 P,2d 419, 31 C.C.P.A .Pat¬ 
ents, 701, followed in 138 P.2d 422, 
31 C.C.P.A.,Patents, 706. 

Ariz.—Ex parte Johnson, 87 P.2d 
107, 109, 63 Ariz. 161. 

Ark.—Chavis v. Pridgeon, 180 SW.2d 
320, 321, 207 Ark. 281—Gaines v. 
Gaines, 63 S.W.2d 333, 336, 187 Ark. 
936. 

Cal.—Shea v. City of San Bernardino, 
62 P.2d 365, 868, 7 Cal.2d 688— 
People V. Twedt, 35 P.2d 324, 327, 
1 Cal.2d 392—Grande v. Donovan, 
131 P.2d 856, 66 Cal.App 2d 644— 
Union Oil Co. of California v. Do- 
mengeaux, 86 P.2d 127, 131, 30 

Cal App.2d 266—^People v. Engle- 
hardt, 82 P.2d 489, 491, 28 Cal.App. 
2d 315. 

Conn.—Lambettl v. City of Stamford, 
40 A.2d 130, 191, 131 Conn. 396, 
Del,—^Molina v. Anchor Motor 
Freight of Del., Super., 92 A.2d 
294. 

Fla.—Corpus Juris ci'fced in McMlllen 
V. HamUton, 48 So.2d 162, 163, 164. 
'20 AD.B. 1246—^Blanton v. State 
ex rel. Miller, 24 So.2d 232, 156 
Fla. 694—Scarlett v. Frederick, 3 
So.2d 166, 166, 147 Fla. 407—Arca¬ 
dia Citrus Growers v. Hol¬ 

lingsworth, 186 Sow 431, 433, 136 
Fla. 322—Kash v* Vaughn, 182 So. 
827, 830, 183 Fla. 409. 

Md.—^Pumphrey v. Stockett, 4*0 A.2d 
804. 806, 187 iid. 318, 

Mass,—Corey v. NfM^ioaal Ben BYank- 
»6 54 


lin Ins. Co., 187 H.E. 542, 644. 284 
Mass 283. 

Mo—Patrick v. Faulke, 45 Mo. 312, 
314—^White V. Teague, App., 177 S. 
W.2d 517, 526, affirmed 182 S.W.2d 
288. 353 Mo. 247—^McKnight-Keaton 
Grocery Co. v. McFadden, App., 107 
S,W.2d 176, 178. 

Keb —^Wilson <& Co. v. Otoe County, 
300 KW. 415, 417, 140 Neb. 518— 
Glore V. Hare, 4 Neb. 131, 132. 

N.M.—Garcia v. J. C. Penney Co., 200 
P.2d 372, 374, 52 N.'M. 410. 

N Y —Town of Cortlandt v. Village 
of Peekskill, 24 NE.2d 139, 141, 
281 N.Y. 490, reargument denied 25 
NE.2d 143, 282 N.Y. 689—H E. & 
S. Transportation Corp. v. Checker 
Cab Sales Corporation, 2 N.E.2d 
642, 643, 271 N.Y. 239—In re Bar- 
dol’s Will, 4 N.Y.S.2d 795, 798, 263 
App.Div. 498, 254 App.Div. 647, af¬ 
firmed 16 N.E.2d 96, 278 N.Y. 643 
—Pomeranz v. More, 63 N.Y.S.2d 
111, 114, 187 Misc 383—Broderick 
V, City of New York, 47 N.Y.S.2d 
714, 717, 182 Misc. 990, affirmed 50 
N.Y.S.2d 844, 268 App.Div. 856, af¬ 
firmed 67 N.E.2d 737, 295 N.Y. 363 
—^Biloz V. Tioga County Patrons^ 
Fire Relief Ass’n, 21 N.Y.S.2d 643, 
646, affirmed 23 N.Y.S.2d 460, 260 
AppDiv. 976. 

Ohio.—Corpus Juris cited in Heuck 
V. State ex rel. Mack, 187 N.E. 
869, 871, 127 Ohio St. 247—Neis- 
wander v. Brickner, 156 N.E. 138, 
140, 116 Ohio St. 249—State v. El- 
son, 83 N.E. 904, 906, 77 Ohio St. 
489—Parr v. Dickson, App., 81 N. 
E 2d 132—Young v. New York Cent. 
R. Co., 28 N.E.2d 687, 688, 64 Ohio 
App. 362—^Rose v. Baxter, 34 N.E. 
2d 1011, 1012, 67 Ohio App. 1— 
Ohio Power Co. v. Davidson, 195 
N.E. 871. 874, 49 Ohio App. 184— 
Reibold V McKerrow, 192 N.E 
635, 636, 537, 48 Ohio App. 115. 

Okl.—Caldwell v. State. 48 P.2d 356. 
67 OklCr. 320. 

Or.—^Nicklin v. Robertson, 42 P. 993, 
994, 28 Or. 278, 62 Am.S.R. 790. 

Pa.—^Tellip v. Home Life Ins. Co. of 
America, 31 A 2d 364, 366, 152 Pa. 
•Super. 147^—Gordon v. Home In¬ 
demnity Co., 183 A 427, 429, 121 
Fa.Super. 241—Mocarsky v. Cova- 
leskie, Com.Pl., X5 Northumb.Leg.J. 
38. 

Tenn.—^Hanover v. Boyd, 121 S.W. 
2d 120, 121, 173 Tenn, 426. 

W.Vfu—Barnhart v. State Compensa¬ 
tion Com’r, 35 S,B.2d 686, 687, 128 
WJVeu 29—State ex rel. Clayton v. 
Neal, 11 S.E.2d 109, 110, 122 W.Va. 
501. 

—^Banking: Commission of Wis- 
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consin V. Flanagan, 289 N.W. 647, 

651, 223 Wis. 405. 

62 C.J. p 984 notes 74, 76. 

Practical effect of rule Is that pe¬ 
riod must actually intervene between 
day of act charged and day that ad¬ 
vantage may be taken because period 
is not mature until midnight of last 
day.—Young v. Young, 12 So.2d 885, 
886, 152 Fla. 712. 

Excluding terminus a quo, whether a 
day or event 

In calculating time, the day of the 
terminus a quo is excluded, whether 
such terminus is a day or event.— 
McCulloch V. Hopper, 47 N.J.Law 189, 
190, 54 Am R. 146—^Metropolitan Life 
Ins. Co. V. Lodzinski, 194 A. 79, 80, 
122 N.J.Eq. 404. 

Buie designed to promote certainty 
and uniformity 

(1) .Statute providing that period 
of time prescribed by law shall be 
computed so as to exclude the first 
and include the last day was intend¬ 
ed to provide a uniform rule for com¬ 
putation of periods of time prescrib¬ 
ed in all statutes prescribing periods 
of time except in those cases where 
the statutory terms affirmatively in¬ 
dicate the contrary.—^Nelson v. Sand- 
kamp, 34 N.W.2d 640. 642, 227 Minn. 
177, 5 A.LR.2d 1136. 

(2) The rule for the computation 
of time was designed to promote cer¬ 
tainty and uniformity, and is univer¬ 
sally enforced except in cases where 
a different construction is imperative. 
—Boring v. Boring, 122 P.2d 743, 746, 
165 Kan. 99. 

(3) A general rule for computa¬ 
tion of time is not based on any the¬ 
ory of right, but is merely designed 
to promote definiteness and clarity 
with respect to computation.—Smith 
V. Robertson, 128 P.2d 260, 264, 155 
Kan. 706. 

67. Alaska.— Corpus Juris cited in 

Lowe V. Hess, 10 Alaska, 174, 181. 
N.Y.—In re Bardol's Will. 4 N.Y.S. 

2d 795, 798, 253 App.Div. 498, 264 

App.Div. 647, affirmed 16 N.B.2d 

96, 278 N.Y- 543. 

Pa.—Gordon v. Home Indemnity Co., 

183 A 427, 429, 121 Pa.Super. 241. 
62 C.J. p 984 note 75. 

Statute declaratory of general com- 
mon-la'w rule 

"‘Our computation-of-time statute, 
§ 645.15, is but declaratory of the 
general common-law rule. ... A 
declaratory or expository statute is 
one which has been enacted in order 
to put an epd to a doubt as to what 
. is the common law—or the meaning 



§ 13(1) TIME 

The general rule is not, however, universally ap¬ 
plied,and there are certain recognized exceptions 
to it,and if the language of a provision as to 
time clearly forbids the computation to be made 
in accordance with the general rule'^0 qj- if other 
methods for the computation of time have been 
specially provided*^t the general rule will not apply. 
Furthermore, the courts are in general agreement 
that if there is no positive statutory rule on the 
subject, they will, in determining which of the 
terminal days is to be included or excluded, decide 
the matter on the basis of reason and intention as 
construed from the context and subject matter of 
the statute, contract, or other instrument, in which 
such number of days or period of time is ex¬ 
pressed,and thus the circumstances and conse¬ 
quences implicit in the problem sometimes dictate 
the application of one of the exceptions rather than 
the general rule.'^^ However, neither the general 
rule nor any of the recognized exceptions to it will 
be permitted to alter clear and explicit provisions 
relative to time or to the computation of time,*^^ 
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as where the day on which the act is to be per¬ 
formed is fixed by name or date.'^® 

The tendency of the courts is to include or ex¬ 
clude the first or the last day, or both, as will best 
preserve a right or prevent a forfeitures^ or will 
avoid defeating a title or destroying a bona fide and 
completed transaction,^? and accordingly this has 
led to some confusion in the decisions.S^ The gen¬ 
eral rule that the first day will be excluded and 
the last day included frequently is inapplicable be¬ 
cause of the use of particular words or phrases as 
discussed infra §§ 13(3)-13(7) and the rule will 
not apply where the circumstances surrounding the 
transaction do not suggest the exclusion of the first 
day.S^ Similarly, although it is usually improper 
to exclude both terminal days as stated above, in 
certain instances the exclusion of both terminal days 
is clearly indicated,and both terminal days will 
be excluded in the computation of a period of time 
where it is evident that a specified number of 
clear or entire days is intended to intervene,^^ as 


of another statute—and which de¬ 
clares what it is and ever has been. 
Clearly, § 645.15 is expressive of only 
the general common-law rule and 
does not presume to abrogate the 
well established exception thereto 
governing the computation of a per¬ 
son's age. If we were to hold other¬ 
wise, the statute would be in deroga¬ 
tion, and not merely declaratory, of 
the common law, and as such it 
would require a strict construction 
which would reasonably and neces¬ 
sarily exclude its application to the 
exception."—^Nelson v. Sandkamp, 34 
N.W.2d 640, 642, 227 Minn. 177, 5 A. 
L.R.2d 1136. 

68. U.S.—Fogel v. C. I. R., C.A.Tex., 
203 F.2d 347, 349. 

Mont.—State ex rel. St. George v. 
Justice Court of Silver Bow Coun¬ 
ty, 257 P. 1034, 1037, 1038, 80 Mont. 
53. 

ZTo &s6d general rule 

The law as to the rules to be ap¬ 
plied in the computation of time is 
neither very satisfactory or certain. 
It is not safe, perhaps, to lay down 
a fixed general rule. In many cases 
the day of the event in a given case 
must be excluded or included as may 
be most conducive to the beneficial 
operation of the act.—-Watkins v. P. 
J. Willis & Bro., 58 Tex. 621, 523. 

69. ir.S.—Fogel V. C. I. R., C.A.Tex., 
203 P.2d 347, 349. 

Minn.—Nelson v. Sandkamp, 34 N.W. 
2d 640, 642, 227 Minn. 177, 5 A-Lr.R. 
2d 1136. 

Computation of age as an exception 
to general rule see supra § 8. 

70. Ohio.—Neiswander v. Brickner, 
166 N.E. 138, 141, 116 Ohio St. 249 


—State V Elson, 83 NE 904, 906, 
77 Ohio St 489—Toung v. New 
York Cent. R. Co., 28 N.E.2d 687, 
688, 64 Ohio App. 362. 

71. Ohio.—^Neiswander v. Brickner, 
156 N.E. 138, 141, 116 Ohio St. 249 
—State V Elson, 83 N.E. 904, 906, 
77 Ohio St. 489—^Young v. New 
York Cent R. Co., 28 N.E.2d 687, 
688, 64 Ohio App. 362. 

62 C.J. p 984 note 77. 

72. Ind—Holcomb & Hoke Mfg. Co. 
V. Younge, 8 N.E.2d 426, 430, 103 
Ind. App. 439. 

62 C.J. p 983 note 65. 

73. U.S.—Fogel v, C. I. R., C.A.Tex., 
203 F,2d 347, 349. 

74. Cal.—Ley v. Dominguez, 299 P. 
713, 212 Cal. 687. 

62 C.J. p 983 note 63. 

75. Minn.—^Northwestern Guaranty 
Loan Co. v. Channell, 65 N.W. 121, 
63 Minn. 269. 

Philippine.—U. S. v. Painaga, 27 
Philippine 18. 

78. Utah.—Wood v. Cowan, 250 P. 

979, 980, 68 Utah 388. 

62 C.J. p 983 note 66. 

77. U.S.—Fogel v. C. I. R., C.A.Tex., 
203 F.2d 347, 349. 

78. Md—Pumphrey v. Stockett, 49 
A.2d 804, 806, 187 Md. 318. 

69 C.J. p 983 note 67. 

Dijflciilty ixL appllcatloix of rule 
“It would seem that there should 
be little difidculty in applying so 
simple a rule to a stated period of 
time within which an act should be 
done. But the cases cited and others 
found in the books show different 

850 


Views as to the counting of time. 
This has been expressed by Lord 
Mansfield in Pugh v. Duke of Leeds, 
2 Cowper's Reports, 714. After re¬ 
viewing many conflicting decisions, 
Lord Mansfield said: ‘Thus flood all 
the authorities down to the end of 
1743, a period of two hundred years; 
not much to the honour of the learn¬ 
ed in Westminster-hall, to embarrass 
a point which a plain man of com¬ 
mon sense and understanding would 
have no difficulty in construing.’ "— 
Ray V. City of Wichita, 27 P.2d 288, 
289, 138 Kan. ^86, 

78. U.S.—U. S. for Use of Strona v. 
Bussey, D.C.Cal., 61 F.Supp. 996, 
999. 

Pa—Commonwealth v. Burke, 34 Pa. 
Dist. & Co. 447. 4;6 r>auph.Co. 270. 

80 . Mont.—State ex rel. Sullivan v. 
District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty. 196 P.2d 452, 464, 122 Mont. 1— 
State ex rel. St. George v. Justice 
Court of Silver Bow County, 267 
P. 1034, 1037, 1038, 80 Mont. 63. 

62 C.J. p 983 note 61. 

81. U.S.—Stringer v. U. S., 90 F. 
Supp. 375, 378, 117 Ct.Cl. 30. 

Mont.—State ex rel. Sullivan v. 
District Court of Second Judicial 
Dist. in and for Sil^ver Bow Coun¬ 
ty, 196 P.2d 462, 454, 122 Mont 1 
—^Novack V. Pericich, 300 P. 240, 
241, 90 Mont. 91—State ex rel. St. 
George v. Justice Court of Silver 
Bow County, 257 P. 1034, 1037, 
1038, 80 Mont. 53. 

Pa.—Jones v. Jones, Com.Pl., 35 
Berks Co. 81. 

62 C.tT. p 985 note 83* 
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where the period runs from one date to another 

date.S2 

§ 13(2). - Use of Particular Words or 

Phrases 

In computing periods of time, the inclusion or 
exclusion of the first or last day frequently is de¬ 
pendent on the use of a particular word or phrase 
in the instrument setting out the period of time. 
The rules, in connection with the use of particular 
words or phrases, are discussed infra §§ 13(3)-13 

( 7 ). 

Examine Pocket Parts for later cases. 

§ 13(3).-“From” and “After” 

The words ‘‘from'' and '‘after" are frequently used 
as adverbs of time, and, while they may be so used that 
they will include the terminus a quo, they are more fre¬ 
quently employed as exclusive of the terminus a quo, 
and thus it is the generally accepted rule that in com¬ 
puting a period of time “from" or “after" a day, date, 
act, or event, the terminus a quo is excluded and the 
terminus ad quern is included. 

The words 'Trom”S3 and “after'^S4 are frequent- 


TIME §§ 13(1)-13(3) 

ly employed as adverbs of time, and when used with 
reference to time are generally treated as having 
the same meaning.^^ In the consideration of the 
proper method of computing a period of time '‘from’' 
or “after” a day, date, act, or event, there has been 
considerable discussion and some difference of opin¬ 
ion as to whether the words are used as inclusive 
or exclusive of the terminus a quo.®® 

While “from”®*^ and “after”®® are generally con¬ 
sidered to exclude the terminus a quo, and are usual¬ 
ly regarded as terms of exclusion,®^ they are not 
used in every instance as terms of exclusion, 
and they may be used in a connection that gives 
them an inclusive meaning,but they will be treated 
as having this meaning only when it is clear that 
they were used in this sense. 

Since the words “from” and “after” are gener¬ 
ally considered to exclude the terminus a quo, and 
are usually regarded as terms of exclusion, it is 
the generally accepted rule that in computing a pe¬ 
riod of time “from” or “after” a certain day or a 
given date, or from the day of a specified act, the 


82. Utah.—^I. I/. Installment 

House V. Berets, 91 P. 279, 32 Utah 
454. 

83. U.S —Poor V. Considme, Ohio, 6 
Wall, 458, 475, 18 L.Ed. 869. 

Mo.—Sanders v. Jones, 147 S.W.2d 
424, 427, 347 Mo. 255 

Ohio.—Knegrer v. Stauffer, Com.Pl., 
67 N.E2d 449, 456. 

84. U.S.—^Poor V. Considme, Ohio, 6 
Wall. 458, 475, 18 L.Ed. 869. 

Mo.—Thompson v. Thompson, 175 S. 
W.2d 885, 888—Sanders v. Jones, 
147 S,W.2d 424, 427, 347 Mo. 255— 
Riley V. Kirk, 253 S.W. 50, 62, 213 
Mo.App. 381. 

N.Y.—Connelly v. O’Brien, 60 N.E. 20, 
166 IST.T. 406—^Hew York Trust Co. 
V. Portland Ry. Co., 189 H-Y-S. 346, 
349, 197 App Div. 422—Ackerman 
V. Ackerman, 71 N.Y.S. 780, 781, 63 
App.Div. 370—In re Burdsall's 
Will, 13 H.Y-S.2d 896. 898, 171 

Misc. 822—In re Van Auken’s Es¬ 
tate, 31 KY.S.2d 897, 901. 

H.C.—Chas. W. Priddy & Co. v. San- 
derford, 20 S.E.2d 341, 343, 221 N. 
C. 422. 

Ohio.—Ohio Nat. Bank of Columbus 

, V. Boone, 40 N.E.2d 149, 152, 139 
Ohio St. 361—^Kriegrer v. Stauffer, 
Com.Pl., 67 N.E.2d 449, 456. 

"After" defined generally see 2 C.J. 
S. p 1008 note ‘56-p 1011 note 67. 

"From" defined generally see 37 C.J. 
S. p 1883 note 23--p 1384 note 66. 
One of the common meaning's of 

the word “after" relates to time.— 

Sweeney v. Morey & Co., 181 N.E. 

782, 785, 279 Mass. 495. 

B5. N.Tv—New York Trust Co, v. 


Portland Ry. Co., 189 N.Y.S. 346, 
349, 197 App.Div. 422. 

Pa.—Tel lip v. Home Lrife Ins. Co. of 
America, Com PI, 44 Lack.Jur. 13, 
57 York Leg.Rec. 6, affirmed 31 A. 
2d 364, 152 Pa.Super. 147. 

62 C.J. p 989 note 40. 

86. Tenn—Allen v. Effier, 235 S.W. 
67, 68, 144 Tenn. 685 

62 C.J. p 997 note 23—27 C.J. p 908 
note 41. 

87. Ind.— Corpus Juris cited in 

Williams V. Chambers, 164 N.E. 
295. 85 Ind.App. 404. 

27 C J. p 908 note 42. 

Bay of date always excluded 

“The word ‘from’ always excludes 
the day of date." 

U.S.—Best V. Polk, Miss., 86 U.S. 

112, 119, 21 L.Ed 805. 

N.J.—^Fulton V. Woodward, 24 A. 
402, 64 N.J.Law 481. 

88. Iowa.—^Welch v. Welch, 238 N 
W. 81, 82, 212 Iowa 1245. 

Tex.—Taylor v. National Life & Ac¬ 
cident Ins. Co., Civ.App., 63 S.W. 
2d 1082, 1083. 

2 C.J. p 395 note 34. 

“ITo moment of time" can be said 
to be after a given day until that 
day has expired. 

Mass.—Bigelow v. Wilson, 18 Mass. 
1 Pick. 485, 495. 

Wis.—^De Forest Lumber Co. v. Pot¬ 
ter, 251 N.W. 442, 213 Wls. 288. 

89. Ill.—O’Rourke v. Prudential Ins. 
Co. of America, 13 N.B.2d 287, 289, 
294 111,App. 30—Caraher v. First 
Guardian Co., 268 Ill.App. 389, 394. 

N.T.—Pomeranz v. More, 63 N.Y.S.2d 
111, 114, 187 Misc. 383. 
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"Prom and/or after" 

It is the general rule that when a 
right is granted, or duty imposed, 
“from and/or after" a specified date^ 
the first day is excluded.—Rudco Oil 
& Gas Co. V. Lemasters, Tex.Civ,. 
App., 146 S W.2d 806, 811, error dis-- 
missed, judgment correct. 

90. Mass.—Sweeney v. Morey & Co., 
181 N.E. 782, 785, 279 Mass. 495. 

N.Y.—New York Trust Co. v. Port¬ 
land Ry. Co., 189 N.Y.S. 346, 349,. 
197 App.Div. 422. 

Tex.—Acme Life Ins. Co. v. White, 
Civ.App., 99 S.W.2d 1059, 1060, er¬ 
ror dismissed. 

2 C.J. p 395 note 35—27 C.J. p 908; 
note 43. 

91. Ill.—O'Rourke v. Pmidential Ins. 
Co. of America, 13 N.E.2d 287, 289, 
294 Ill.App. 30. 

Iowa.—Welch v. Welch, 238 N.W. 81, 
82, 212 Iowa 1246. 

N.Y.—^New York Trust Co. v- Port¬ 
land Ry. Co,, 189 N.Y.S. 346, 349, 
197 App.Div. 422. 

Tex—Acme Life InS. Co. v. White, 
Civ.App., 9 9 S.W.2d 1069, 1060, er¬ 
ror dismissed. 

2 C.J. p 396 note 3.6—27 C.J. p 908. 
note 44. 

92. Ill.—O'Rourke v. Prudential' 

Ins, Co. of America, 13 N.E.2d 287, 
289, 294 Ill.App. 30—Caraher v. 

First Guardian Co., 2_68 Ill.App. 389^ 
394. 

N.Y.—New York Trust Co, v. Port¬ 
land Ry. Co., 189, N.Y.S. 346., 349^ 
197 App.Div. 422. 

2 C.J. p 395 UkQte 35, 
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§ 13(3) TIME 

day or date from which the reckoning’ is made will 
be excluded and the last day of the period, will be 
included,^3 and in this connection there is at pres¬ 
ent no distinction in meaning between ''date” and 
"day of the date.”^^ This rule is especially ap¬ 
plicable where the question of construction relates 
to the preservation of a right or the exclusion of 
a forfeiture.^s 

However, to be considered in conjunction with 
this rule is what is sometimes called the "ancient 


English rule,”9® which is to the effect that if a pe¬ 
riod of time is to be computed from or after an 
event or an act done, rather than from or after 
the day of the event or the day the act was done, the 
computation must include the day of the event or 
the day the act was done.®'^ Some states continue 
to follow this ancient English rule, and consider it 
so firmly embodied in their jurisprudence that ac¬ 
tion by the legislature rather than by the courts 
would be required to change it;^^ but in most 
jurisdictions the rule is no longer recognized, 


93. TJ.S.—The Leopard, B.aN.T,, 1 
P-Supp 219—International Manu¬ 
facturers’ Co. of America v. U. S., 
85 Ct.Cl. 683, 685, certiorari denied 
International Manufacturers Sales 
Co. of America v. U. S, 58 -S.Ct. 
749, 303 U.S. 651, 82 L Ed. 1111. 
Conn.—Lamberti v. City of Stamford, 
40 A 2d 190, 191, 131 Conn. 396. 
Kan.—Smith v. Kansas City, 80 P 2d 
1068, 1069, 148 Kan. 344—State ex 
rel. Dawson v. Sessions, 115 P- 641, 
642, 84 Kan. 856. 

Ky.—Inland Gas Corp. v. Flint, 255 
S W.2d 1006, 1007—Fannin v. Lew¬ 
is, 254 .S.W.2d 479, 480—Charles 

V. Big Jim Coal Co., 237 S.W.2d 68, 
69, 314 Ky 778—Hudnall v. Flee- 
nor, 189 S.W.2d 724, 300 Ky. 497— 
Preston v. Preston, 159 S.W.2d 414, 
289 Ky. 652—Corpus Juris cited iu 
Salisbury v. Commonwealth, 70 S. 

W. 2d 987, 988, 254 Ky. 77. 

Mass.—Boston Penny Sav. Bank v. 

Assessors of Boston, 51 N.B.2d 1, 2, 
314 Mass. 599—^Daley v. Judge of 
District Court of Western Hamp¬ 
den, 23 K.E.2d 1, 6, 304 Mass. 86— 
In re Opinion of the Justices, 196 
N.E. 260, 262, 291 Mass. 672—Corey 
V. National Ben Franklin Ins. Co., 
187 N.E. 642, 544. 284 Mass. 283 
—Sweeney v. Morey & Co., 181 N.E. 
782, 279 Mass. 495. 

N M.—Garcia v. X C. Penney Co., 200 
P.2d 372. 374, 52 N.M. 410. 

N.Y.—^Metropolitan Life Ins. Co. v. 
Schmidt, 87 N.E.2d 442, 443, 299 
N.T. 428—Pomeranz v. More, 63 N. 

T.S.2d 111, 114, 187 Mlsc. 383. 

Ohio—^Reibold v, McKerrow, 192 N. 

E. -635, 636, 537, 48 Ohio App. 115. 
Or.—Osborne v. Zimmerman, 105 P. 
2d 1097, 166 Or. 92. 

Tenn,—Allen v. Effler, 236 S.W. 67, 
68, 144 Tenn. 685. 

Tex.—Home Ins. Co., N. T., v. Rose, 
265 •S.W.2d 861, 862—Rudco Oil & 
Gas Co. V, Lemasters, Civ.App., 
146 S.W.2d 806, 811, error dismiss¬ 
ed, judgment correct—Glenn v. 
Garrett, Civ.App., 84 S.W.2d 615. 
616—^Hardy v. City of Throckmor¬ 
ton. Civ.App., 70 S.W.2d 775, 776, 
error refused. 

Wls.—Brown v. Oneida Knitting 
Mills, 277 N.W. 663, 655, 226 Wis. 
662—^De Forest Lumber Co. v. Pot¬ 
ter. 251 N.W. 442. 443, 213 Wist 238 


—^North Shore Material Co. v. 
Frank W Blodgett, Inc., 250 N.W. 
841, 213 Wis. 70 
62 C.J. p 989 note 41. 

Rule prevails generally in federal 
practice 

U.S.—Corpus Juris cited in In re 
Schmidt, D.C.Neb., 64 F Supp. 262, 
264. 

Most liberal construction chosen 
When any statute requires a thing 
to be done within a certain time from 
or after a prior date, and deprives the 
party of a right for omitting it, the 
most liberal construction is to be 
chosen, and the furthest time given 
from which the reckoning is to be 
made. In other words, the day from 
or after which the count is to be 
made is to be excluded in comput¬ 
ing the time within which the act 
may be done—Tellip v. Home Life 
Ins. Co. of America, 31 A.2d 364, 
365, 152 Pa.Super. 147—Menges v. 
Frick, 73 Pa, 137, 140, 13 Am R. 731. 
94. Conn.—^Weeks v. Hull, 19 Conn. 

376, 50 AmD. 249. 

62 O.X p 990 note 42. 

95- Tenn—^Bllen v. Effler, 235 S.W. 
67, 68, 144 Tenn. 685. 

Tex.—Rudco Oil & Gas Co. v. Lemas¬ 
ters, Civ App., 146 S.W.2d 806, 811, 
error dismissed, judgment correct. 

96- Ky.—Pinson v. Bentley, 169 S.W. 
2d 305, 307, 293 Ky. 490. 

Rule abandoned in England prior to 
1852 

Ky.—^Pinson v. Bentley, supra. 

Early common-law rule 
Tex.—Home Ins. Co., N. T., v. Rose, 
256 S.W.2d 861, 862, 863. 

97- Ga.—^Dowling v. Lester, 39 S.E. 
2d 576, 577, 74 Ga.App. 290, 

Kan.—Smith v. Kansas City, 80 P.2d 
1068, 1069, 148 Kan. 344—State ex 
rel, Dawson v. Sessions, 115 P, 641, 
642, 84 Kan. 856. 

Ky.—Inland Gas Corp. v. Flint, 255 
S.W.2d 1006, 1007—^Fannin v, Lew¬ 
is, 254 S.W;.2d 479, 480-<Jharles 

V. Big Jim Coal Co., 237 S,W.2d 68, 
314 Ky. 778—)Dehart v. City of 
Olive Hill, 206 S.W.2d 351, 362, 806 
Ky. 864—^Hudnall v. Pleenor, 189 
S.W.2d 724, 300 Ky. 497—Mitchell 
V. Demunbrun, 189 S.W.2'd 682, 683, 
300 Ky. 477—^Preston v. Preston, 
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159 SW2d 414, 289 Ky. 552—Lewis 
V. Cozine, 29 S.W.2d 34, 35, 234 
Ky. 781. 

Wis.—Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 655, 226 Wis. 
662—De Forest Lumber Co v. Pot¬ 
ter, 251 N.W. 442, 443, 213 Wis. 
288—^North Shore Material Co v. 
Frank W. Blodgett, Inc., 250 N.W, 
841, 213 Wis. 70. 

62 C.J. p 988 note 25. 

'‘We usually count from the act 
when there has been an act done 
which some one wants either to undo, 
or else to take some step that will 
either directly or indirectly affect 
that act, be affected by it, or is in 
some manner dependent on it and a 
reference to the Kentucky opinions 
listed under footnote 25 on page 988 
of 62 C.J. will show how steadfastly 
this court has adhered to that rule. 
The reason for this rule is that as 
soon as an act is done, any one af¬ 
fected by it can immediately and on 
that very day take such steps as he 
desires to take.”—Salisbury v. Com¬ 
monwealth, 70 S.W.2d 987, 988, 254 
Ky. 77. 

98. Ky.—Fannin v. Lewis, 254 S.W. 
2d 479, 480—Pinson v. Bentlery, 169 
S.W.2d 305, 307, 293 Ky. 490. 

99. U.'S.—U. S. V. Hardy, C.CAW. 
Va-, 74 ‘F.2d 841, 842—Corpus Juris 
quoted in United States v. Barber, 
D.C.Md, 24 F.Supp. 229, 231 

Tenn.—Allen v. Effler, 235 S.W. 67, 
68, 144 Tenn. 685. 

Tex —Home Ins, Co., N. Y., v. Rose, 
265 S.W.2d 861, 863. 

Rule long discredited 

“The early cases like Wheeler v. 
Bent, 4 Pick. 167, and Butler v. Fes¬ 
senden, 12 Cush. 78, which seem to 
state as our rule of practice that 
where computation of time is to be 
reckoned from an act or event the 
day of the act or event is to be in¬ 
cluded in the reckoning, have long 
been discredited and the true rule, 
as set out in Bemls v, Leonard, 118 
Mass. 602, 506 (19 Am.Rep. 470), 

that *in computing time from the 
date, or from the day of the date, 
or from a certain act or event, the 
day of the date is to be excluded, un¬ 
less a different intention is manifest¬ 
ed by €he instrument or statute under 
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and the position is taken that, since a day is an 
indivisible unit or period of time, as stated infra § 
16, an act and the day on which it is done are co¬ 
extensive, and that, therefore, where a period of 
time is to be computed from or after a specified act 
or event, as a general rule, the day o‘f the act or 
event is excluded and the last day of the period in¬ 
cluded,^ and in some jurisdictions this rule is pre¬ 
scribed by statute.2 

The authorities are in general agreement that 
whether the exclusive or inclusive meaning will be 
attributed to the words "'from” and “after” will de¬ 
pend in each instance on the context, the subject 
matter, and the apparent intent with which the 
words were used,3 and thus it follows that wheth¬ 
er the day on which an act was done or an event 
happened should be included or excluded is largely 
controlled by the intention with which ""from” or 
""after^^ was used in the particular case, as con¬ 
strued from the context and subject matter,^ and 
accordingly it has been held that the day of the 
act or event should be included in the computation 
where such appears to be the intention with which 
“"‘from’’ or “after” was used, as shown by the con¬ 
text and subject matter,^ or where it is the settled 
practice or established custom to include it,® or that 
it should be excluded when necessary to save a for¬ 
feiture*^ or to prevent an estoppel.^ Similarly, even 
in a jurisdiction which follows the ancient English 
rule of including the day on which an act was done 
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in computing a period of time “from” the doing of 
the act, the courts do not feel compelled to apply 
such rule m instances where it would lead to a re¬ 
sult which would be an absurdity or in instances 
where the language employed clearly indicates the 
contrary was intended.^ 

After expiration of. Under a provision that an 
act can be done after the expiration of so many 
days from or after an act or event, the act cannot 
be done until the prescribed number of entire days 
has expired, exclusive of the terminus a quo^o or 
terminus ad quern,and, according to some deci¬ 
sions, exclusive of both terminal days.^2 However, 
this is not necessarily the construction of the word 
under all circumstances; it has no absolute and 
invariable sense, but is to be taken to be exclusive 
or inclusive according as it will, in the particular 
case, effectuate the intention with which it was used, 
as ascertained from the context and subject mat- 
ter,l3 and accordingly, as so construed, “from” or 
“after” a certain day or date has been held to be 
inclusive of the first day or date,!^ such as in de¬ 
termining the probation period of a civil service 
employee. 

Where present interest passes. Some decisions 
hold that an exception to the general rule exists 
where a present interest passes on the day the com¬ 
putation begins, and that in such case the day of 
the date should be included in the computation.^® 


which the question arises/ is estab¬ 
lished as the law."—Lame v. Aarnio,, 

164 N.E. 238, 265 Mass. 374. 

1. U.S.—^U. S. V. Hardy. C.C.A.W 
Va., 74 F2d 841, 842—Corptis Juris 
quoted in tj. S. v. Barber, D.C.Md., 
24 F.Supp. 229, 231—International 
Manufacturers' Co. of America v. 
TT. S., 85 Ct.Cl. 683, 685, certiorari 
■denied International Manufacturers 
Sales Co, of America v. U. S., 68 U. 
S. 749, 303 U.S. 651, 82 L Ed. 1111. 

-Conn.—Lambetti v. City of Stamford, 
40 A.2d 190, 191, 131 Conn 396. 

Mass.—In re Opinion of the Justices, 
196 H.E, 260, 262, 291 Mass. 572— 
Corey v. National Ben Franklin 
Ins. Co., 187 N.B. 542, 644, 284 
Mass, 283—Sweeney v. Morey & 
Co., 181 N.E. 782, 786, 279 Mass. 
496. 

Mo —Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.Sd '803, 807, 
333 Mo. 437. 

Ohio —Relbold v. MoKerrow, 192 N- 
E. 535, 536, 637, 48 Ohio App. 115. 

Tex.—Hudco Oil & Gas Co. v. Le- 
masters, Civ.App., 146 S.‘W'.2d 806, 
811, error dismissed, judgment cor¬ 
rect. 

.42 CJT. p 988 note . 


Rule prevails generally in federal 
practice 

U.S.— Corpus Juris cited In In re 
Sclfmidt, D.C.Keb., 64 F.Supp. 262, 
264. 

Computing time “before” an event 
The rule that in computing a pe¬ 
riod of time from an event the day of 
the event will not be counted applies 
in the computation of time before 
an event as well as in computing time 
after the event.—In re Effenson, D.C. 
Mass., 88 F.Supp. 261, 262. 

2. U.S.— Corpus Juris quoted in 
United States v. Barber, U.C.Md., 
24 F.Supp. 229, 231. 

62 C.J. p 988 note 30. 

3. N-J.— Corpus Juris cited in Trav¬ 
elers Ins. Co, of Hartford, Conn., 
V. Leonard, 183 A. 686, 687, 120 
N.J.Eq. 6. 

Tex.-—Acme Life Ins. Co. v. White, 
Civ.App., 99 S.W'.2d 1059, 1060, er¬ 
ror refused. 

27 C.J. p 908 notes 4-6-49. 

4u Mass.—Sweeney v. Morey & Co., 
181 N.E. 782, 785, 279 Mass. 496. 
62 CX p 989 note 32. 

5. Wis.—Slebert v. Jacob Uudenhoe- 
fer Co., 188 N.W. 610, 178 Wis, 191. 
&2 CJr. p 989 note 33* 
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6- Conn.—Austin, Nichols & Co. v. 
Gilman, 123 A. 32, 100 Conn. 81. 

7- Mo.—State v. Gasconade County 
Court, '33 Mo. 102. 

62 C.J. p 989 note 35. 

8. Me.—^Windsor v. China, 4 Me. 
298. 

9. Ky.—Pinson v. Bentley, 169 S.W. 
2d 306, 307, 293 Ky 490. 

10. N.C.—Burgess v. Burgess, 23 S. 
E. 336, 117 N.C. 447. 

62 C J, p 989 note 37. 

11. Tenn.—Levy v. Acklen, 2 Tenn. 
Ch. 201, 219. 

12. Tex.—Snow v. Snow, Civ.App., 
223 S.W. 240. 

62 C.J, p 989 note 39. 

13. R.I.—State v. Stone, 38 A. 654, 
20 K.I. 269. 

62 C.J. p 990 note 44. 

14. Was.—McGinley v. Laycock, 68 
NW. 871, 872, 94 Wis. 206. 

62 C.J. p 990 note 46. 

15. Ill.—^Feople v. Comn, 117 N.E. 
85, 279 Ill. 401. 

62 C.J. p 990 note 46. 

16. Pa.—Camac v. Reese, 6 Pa-IMst. 
& Oo. 764, 17 Del.Co. 135, 73 Pittsb. 
Leg.J. 660, 40 Lanc.L.Rev. 4. 

62 C.J. p 990 note 47. 
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§ 13 ( 4 ).-“Before,” “By,” “To,” 

“Till,” “Until,” Etc. 

A period of time expressed as '^before/' “by," “to," 
“till,” “until,” etc., a certain day or date may be either 
exclusive or inclusive of that day or date. 

The words ‘‘before,’^ ‘Ty/’ ‘'until,” etc., 

frequently are used with respect to time, and are de¬ 
fined in this sense in their appropriate alphabetical 
order throughout this work. In a number of in¬ 
stances where it is necessary to determine wheth¬ 
er these words, when used to express a period of 
time for the performance of an act, do or do not 
include the date to which they refer, it has been 
held that, in this respect, the words are ambiguous 
and equivocal,!'^ and, since no specific meaning at¬ 
taches to the words to require the exclusion of the 
date to which they refer,^s the effect that will be 
given them will depend on the intention with which 
they are used, as manifested by the context and 
considered with reference to the subject to which 


they relate,^^ and accordingly they may be con¬ 
strued as exclusive or inclusive of the day men¬ 
tioned as the evident intention requires.’^® 

Such words may be construed as words of limita¬ 
tion of time,21 and may be used in a restrictive^s 
or exclusive23 sense, and in this sense they mean 
before, up to, but not including,24 and in this sense 
they exclude from the computation of the period 
the day or date designated, and require the act 
to be perfornied prior to that day or date,25 and 
accordingly the general rule of excluding the first 
day and including the last does not apply,26 and, 
since the act that is to be performed is to be done 
prior to, in advance of, and previous to, the specified 
date,27 no computation of time is necessary.28 

On the other hand, such words as “before,” “by,” 
“to,” “till,” or “until” may be used in an inclusive 
sense,2 9 and frequently indicate a coming or pass¬ 
ing into a day, as well as the arrival at it,20 and it 


17- U.S.-—William C. Atwater & Co. 

V. Bowers, C.C.A.N.Y., 74 F.2d 253, 
254 

Iowa.—^Henderson v. Edwards, 183 N. 

W, 583, 585, 191 Iowa 871, 16 A.U 

R. 1090. 

N.Y—Clark v. Berlureau, 228 N.Y<S. 

377, 223 App.Div. 199. 

62 C.J. p 955 note 67. 

18- U.S —Remingrton-Rand, Inc., v. 
U S., DC.Del, 57 F.2d 1069, 1070. 

Mo—Bloch Queens ware Co v. Smith, 
Saxton & Co., 80 S.W 592, 593, 107 
Mo App. 13. 

Pa.—Conawingo Petroleum Refimng 
Co. V. Cunningham, 75 Pa. 138, 140, 
141. 

19- TJ.'S—William C, Atwater & Co. 
V. Bowers, C.C.A N.Y., 74 P.2d 253, 
254—Remington-Rand, Inc., v. XJ. 

S, D.CDel, 57 F 2d 1069, 1070, af¬ 
firmed, C.C.A., 62 F2d 1078. 

Ala.—Corpus Juris cited ia Louis¬ 
ville & IST. R. Co. V. Scott, 167 So. 
572, 574, 232 Ala. 284—Johnson v. 
State, 37 So. 421, 141 Ala. 7, 109 
Am SR. 17. 

Iowa.—^Henderson v. Edwards, 183 
NW. 683, 585, 191 Iowa 871, 16 A. 
LR 1090. 

Mass.—^London Clothes v. Maryland 
Cas. Co., 63 N.B2d 577, 678, 318 
Mass. 692—^Bouvier v Craftsman 
Ins. Co., 13 N.E2d 619, 621, 300 
Mass. 6. 

Tex.—Harvey v. Provident Inv. Co., 
Civ.App., 150 S.W. 284. 

62 C.J. p 986 note 7. 

Meaning* controlled by context 

The strict legal and lexicographic 
meaning of the word ‘'until" may be 
controlled by the context, so that 
“until" a specified day would be con¬ 
sidered as including the specified 
day.—State v. Horine, 78 P, 411, 413, 
70 Kan. 256. 


20. U.S.—William C. Atwater & Co. 

V. Bowers, C.C.A.N.Y., 74 P.2d 253, 
254—Remington-Rand, Inc, v. U. 
S., DC.Del, 57 P.2d 1069, 1070, af¬ 
firmed, C.CA., 62 F2d 1078. 

Ala.—Johnson v. State, 37 So. 421, 
141 Ala. 7, 109 Am.S.R 17. 

Iowa—^Henderson v. Edwards, 183 N. 

W. 583, 685, 191 Iowa 871, 16 A.L. 
R. 1090. 

Mass.—London Clothes v. Maryland 
Cas. Co, 63 N.E.2d 577, 578, 318 
Mass. 6’92—-Bouvler v. Craftsman 
Ins. Co., 13 N.E.2d 619, 621, 300 
Mass. 5. 

Mo—Bloch Queensware Co. v. Smith, 
80 S.W. 692, 693, 107 Mo.App. 13. 
N’.Y.—Clark v. Berlureau, 228 N.Y.S. 
377, 223 App.Div. 19'9—^People v. 
Fitzgerald, 89 N.Y.S. 268, 269, 270, 
96 App.Div. 242. 

Tex.^—Harvey v. Provident Inv. Co., 
Civ.App, 160 S.W. 284. 

Wash —State ex rel. Bickford v. Ben¬ 
son, 68 P 217, 219, 21 Wash. 366. 

62 C.J. p 955 note 68, p 98i6 note 8. 

21. Mo—State v. Perkins. 40 S.W. 
650, 652. 139 Mo. 106. 

62 C.J. p 986 note 3. 

22« Tex.—Harvey v. Provident Inv. 
Co, Civ App., 150 SW. 284. 

23. Mo —Bloch Queensware Co. v. 
Smith. 80 SW. 592, 693, 107 Mo. 
App. 13. 

K.Y.—^People v. Fitzgerald, 89 NY.S. 
268, 269, 270, 96 App.Div. 242. 

24. Ala.—Louisville & N. R Co. v. 
Scott, 167 So. 572, 674, 232 Ala. 284. 

“Before” a fixed date 

“Before," when used as a preposi¬ 
tion in the phrase “before the date 
fixed for the sale," does not indicate 
a period of time, but merely an event 
or act “preceding in time,” or “earli¬ 
er than or previous to," the time 
mentioned.—^First Nat. Corporation v. 
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Perrine, 43 P.2d 1073, 1077, 99 Mont. 
454. 

25- Ala.—Louisville & N. R Co. v. 
Scott, 167 So. 672, 574, 232 Ala 284 
—Richardson v. State, 39 So. 12, 
142 Ala 12. 

Ill.-—Greenberg v. Neiman, 49 NE.2di 
817, 821, 320 Ill.App. 99. 

Tex.—Corpus Juris cited la Murchi¬ 
son V. Darden, Civ App., 171 S.W. 
2d 2'20, 221, error dismissed. 

62 C.J. p 986 note 4. 

Generally excludes day designated 
It may be assumed that the prepo¬ 
sition “until," like “from” or “be¬ 
tween,'* generally excludes the day 
to which it relates. 

Ala—Johnson v. State, 37 So. 421, 141 
Ala 7, 109 Am SR 17. 

Mass.—Bouvier v Craftsman Ins. 
Co., I3.N.E.2d 619, 621, 300 Mass. 5 
—^Kendall v. Kingsley, 120 Mass. 
94, 95. 

Not the same as “within” 

In this connection there is a differ^ 
ence between the meaning of the 
words “within" and “prior,"—^Hutch¬ 
ins V. County Clerk of Merced Coun¬ 
ty, 35 P.2d 563, 564, 140 Cal App. 348. 

26. Idaho.—Seawell v. Gifford, 125 P. 
182, 22 Idaho 295, Ann.Cas.l914A 
1132. 

27. Mo.—'State ex rel. Alton R Co. v. 
Public Service Commission, 166 S. 
W.2d 149, 154, 348 Mo 780. 

28. Mo—State ex rel. Alton R. Co. 
V. Public Service Commission, su¬ 
pra 

29. N.Y.—People v. Fitzgerald, 89 N. 
Y.Supp. 268, 269, 270, 96 App.Div. 
242. 

30. Pa — Conawingo Petroleum Re¬ 
fining Co. V. Cunningham, 75 Pa 
138, 140, 141. 

62 C.J. p 1071 note 27. 
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has been said that ordinarily^^ and usually^^ they 
are inclusive in meaning, and will be so construed 
unless it be shown by the context or otherwise that 
the contrary is intended.'^S If they are considered 
to have an inclusive meaning, they will, in accord¬ 
ance with the usual rule of inclusion and exclusion, 
exclude the first day^^ and include the day or date 
to which they refer,^^ and this is the method of 
computation that is generally employed when the 
words are used with respect to a future day on 
which something is required to be done,36 or if 
the expression is from day to day, or from one day 
to another.37 jt has also been held that the use 
of such words may require the exclusion of both 
the first day and the last day designated,^^ as where 
the period of time is expressed as being ^‘from’’ 
a given day “to"' or "'until’' another given day,^^ 


or where the phrase ''at least” or "not less than” 
is also used.'^o 

In the computation of a period of time "before” 
an act or event, and "before” a day or date, the same 
distinction is sometimes made that is made by those 
jurisdictions which follow the ancient English rule 
as to the computation of a period of time "from” 
or "after” an act or event, and "from” or "after” 
a day or date^l Thus, if an act is to be done a 
certain time before an event, the day on which the 
event occurs may be included in computing the 
time,^2 blit if the act is to be done a certain time 
before the day on which an event occurs, the day 
on which the event occurs must be excluded 
in either case the day on which the act is done 
may be counted as one day and as part of the time.^^ 


31. Ky.—(Stark v. Long, 275 S W. 23, 
2'4, 210 Ky. 68. 

In Iowa 

(1) At one time it was stated that, 
“When time is given until a day 
named, ‘until’ is ordinarily exclusive 
in its meaning, and will be so con¬ 
strued unless it be shown by the con¬ 
text or otherwise that the contrary 
was intended.”—Carver v. Seevers & 
Bryan, 102 N.W. 618, 619, 126 Iowa 
669. 

(2) In a subsequent decision, after 
quoting the above statement, the 
court said: “We cannot accept this 
pronouncement, and we overrule this 
decision in so far as this principle is 
concerned. Ordinarily, the word ‘un¬ 
til’ is inclusive in its meaning, and 
will be so construed unless it be 
shown by the context or otherwise 
that the contrary Is intended,”—Hen¬ 
derson V. Edwards, 183 N.W 683, 
585, 191 Iowa 871, 16 A.L.R. 1090. 

32. Md—Stiegler v. Ehreka Life 
Ins. Co. of Baltimore, 127 A. 397, 
407, 146 Md. 629. 

33. Ky.—Stark v. Long, 275 S.W. 23, 
24, 210 Ky, 68. 

34 . Oa.—CJorpus Jtiris quoted in 

•Stanley v. Sims, 195 S.E. 439, 440, 

185 Ga. 618. 

—Stiegler v. Eureka Life Ins. Co. 
of Baltimore, 127 A. 397, 407, 1'46 
Md. 629. 

62 C.J. p 986 note 10. 

35. Ga.— Corpus Juris quoted in 

(Stanley v. Sims, 196 SE. 439, 440, 

186 Ga, 618. 

Ky.—Stark v. Long, 275 S.W. 23, 24, 
210 Ky. 68. 

Md.—Stiegler v. Eureka Life Ins. Co. 
of Baltimore, 127 A, 397, 407, 146 
Md. 629. 

62 C.J. p 986 note 10. 

36. Ga.—Corpus Juris quoted in 

Stanley v. S'ims,^ 196 SE. 439, 440, 
185 Ga. 518. 


Ky.—Stark v. Long, 275 (S.W. 23, 24, 
210 Ky. 68. 

62 C J. p 987 note 11. 

Punctlon not to limit but to extend 
“Now, it IS undoubtedly true that 
in the interpretation of instruments 
by which powers are created or es¬ 
tates are granted the word ‘until’ is 
generally used to delimit the extent 
of that which is within the grant, and 
hence excludes the day up to which 
the grant runs But where language 
IS employed with respect to an exist¬ 
ing and continuing power, which is 
to end on a future day and not until 
that day, the function of the prepo¬ 
sition is not to limit, but to extend.” 
—Fulton V. Woodward, 24 A 402, 64 
N.J.Law 481. 

37. Pa —Oonawingo Petroleum Re¬ 
fining Co. V. Cunningham, 75 Pa. 
138, 140. 

38. Tex —O’Conner v. Towns, 1 Tex. 
107. 

Whole number of days must Inter¬ 
vene 

“In the absence of any statutory 
provision governing the computation 
of time, the authorities are uniform 
that where an act is required to be 
-done a certain number of days or 
weeks before a certain other day up¬ 
on which another act is to be done, 
the day upon which the fl.rst act is 
to be done must be excluded from 
the computation, and the whole num¬ 
ber of days or weeks must intervene 
before the day fixed for doing the 
second act.”—^Hotel Hay Corp* v. Mil¬ 
ner Hotels, 39 N.W.2d 363, 366, 256 
Wis. 482—Ward v. Walters, 22 N.W. 
844, 846, 63 Wis. 39. 

33. TJ.IS.—Merritt v. Ona, D.C.Pa., 44 
F. 369, 370, 11 LR.A. 724. 

Ind.—^Newby v. Rogers. 40 Ind. 9. 

“rrom the 15th to the 28th*» of a 
specified month excludes both days.— 
Newby v. Rogers, supra. 
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“TTntil after” the expiration of a 
specified time 

“The use of the prepositions ‘un¬ 
til* and ‘after’ in connection with the 
phrase ‘the expiration of three days 
from the date’ of application clearly 
means to us that time was to be 
counted from the day of the applica¬ 
tion—that is, from midnight of that 
date—and that then the first, second, 
and third days should be counted and 
should expire before the issuance of 
the license.”—Blanton v. State ex 
rel. Miller, 24 So 2d 232, 166 Fla. 694. 

40. Md—Graham v. Wellington, 89 
A 232, 121 Md. 666. 

62 C J. p 987 note 14. 

41. Ky.—^Duncan v. Queenan, 2‘59 S. 
W.2d 60, 61 

Mich.—Chaddock v. Barry, 53 N.W. 

786, 736, 93 Mich. 542. 

Mont—^In re Esterly’s Estate, 34 P. 
2d 539, 541, 97 Mont. 206—State ex 
rel. St. George v. Justice Court of 
Silver Bow Tp., 257 P. 1034, 1037, 
80 Mont. 63. 

42. Ky—^Duncan v. Queenan, 269 S. 
W.2d 60, 61. 

Mont—^In re Esterly's Estate, 34 P.2d 
639, 641, 97 Mont. 206—State ex rel. 
St. George v. Justice Court of Sil¬ 
ver Bow Tp.. 267 P. 1034, 1037, 80 
Mont. 63. 

Computation under text rule 

tinder the text rule, in computing a 
period of time expressed as “at least 
forty-five days before the primary 
election” the day of the primary elec¬ 
tion would be counted as the first 
day.—^Duncan v. Queenan. Ky.. 269 
S.W.2d 60, 61, 62. 

43. Ky.—^Duncan v. Queenan, supra. 
Mont.—In re Esterly’s Estate, 34 P.2d 

639, 641, 97 Mont. 206—iState ex reL 
St. George v. Justice Court of Sil¬ 
ver Bow 'Tp., 257 P. 1034, 1037, 80 
Mont. 53. 

44. Ky.—Duncan v. Queenan, 269 S. 
W.2d 60. 6L 
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In the application of the rule of r" the 
last day, the day designated, it -has been held that 
if a period of tune for the performance of an act 
is expressed as “untiF’ a specified day or date the 
performance of the act on the day or date specified 
will be timely,and the period in which the act 
may be performed includes all of the day or date 
specified.4^ In the application of the nile of ex¬ 
cluding- the day or date specified, it has been held 
that if the time for the performance of an act is 
expressed as “untiF’ a specified day or date, the 
time for performance does not include the day or 
date specified, and performance on that day or 
date will not be timely.If a person is required 
to perform an act ‘"before” a specified day or date, 
his time for performance does not include the day 
or date specified,^^ and “before” cannot be con¬ 
strued to mean “on or before,” or “before the ex¬ 
piration of,” the specified day or date.‘^'9 

§ 13(5).-“At Least,” “Not Less 

Than,” “Not More Than,” “Not 
Later Than” 

According to some authorities, a period of time ex¬ 


pressed as "at least," "not more than," "not less than," 
etc., a specified period of time requires clear or entire 
days; but other authorities hold that such phrases do not 
require clear or entire days, and that a period of time so 
expressed may be computed by excluding one of the 
terminal days and including the other, and usually by 
excluding the first and including the last. 

The authorities are not in complete accord with 
respect to the proper meaning which should be at¬ 
tributed to such phrases as “at least,” ‘"not more 
than,” “not less than,” etc., when used in specifying 
a period of time.®*^ According to some decisions 
such words require clear, complete, full, or entire 
days,and therefore both the terminus a quo and 
the terminus ad quern are to be excluded,^ ^ this be¬ 
ing recognized as an exception to the general rule 
of computation which requires the exclusion of the 
first day and the inclusion of the last.^^ 

On the other hand, the authorities have held that 
the fact that such a phrase as “at least” or “not 
less than” is prefixed to the number of days named 
will in no wise affect the result or the method of 
computation,and will not demand clear or en¬ 
tire days,and only mean days as counted in law,5® 


45. U.S.—^William C. Atwater & Co. 

V. Bowers, C.C.A.N.Y., 74 F 2d 253, 
254—Remington-Rand, Inc., v. XJ. 
S., D.aDel,, 57 P.2d 1069, 1070, af¬ 
firmed, C.C.A, 62 P.2d 1078—Wil¬ 
liam C. Atwater & Co. v. Bowers, 
D.C.N.T., 6 F.Supp. 916, reversed 
on other grounds, C.C.A., 74 F.2d 
253. 

Ky—^Stidham v. O’N'eaTs Adm’r, 91 
S,W.2d 45, 46, 262 Ky. 7'57. 

Iowa,—‘Henderson v Edwards, 183 

W. 583, 585, 191 Iowa 871, 16 A.L.R. 
1090 

]sr.c.—Wimbish v. Hattaway, 147 S.E. 
684, 197 K.C. 107. 

Tex,—Harvey v. Provident Inv. Co., 
Civ.App., 150 S.W. 284, 

“To the October term of court" 
Where the time for filing a docu¬ 
ment is extended "to the October 
term of court," the time would extend 
up to and including the first day of 
the October term, but it would not in¬ 
clude all of the October term.—• 
Bloch Queensware Co. v. iSmith, 80 
S.W. 692, 593, 107 Mo.App. 13. 

"ITp to" 

A provision that a certain thing 
could be done "up to" a specified date 
would be ccm-strued to be synonymous 
as "until" the specified date, and 
would include the specified date as 
within the period the thing could be 
timely done.—^Starh v. Long, 275 S. 
W,23; 24, 210 Ky. 68. 

46. tr.S.—William C. Atwater & Co. 
V. Bowers, C.C.A.K.T., 74 F.2d 263, 
254—Remington-Rand, Inc., V. U. 
B. P.C.L6L 67 P,2d 1069,. 1070^,af¬ 


firmed, C.CA., 62 F.2d 1078—Wil- 
Mam C. Atwater & Co. v. Bowers, 
D.C.N.T., 5 F.Supp. 916, 917, re¬ 
versed on other grounds, C.C.A., 74 
F.2d 253. 

47. Ala.—^Richardson v. State, 39 So. 
12, 142 Ala. 12—Johnson v. State, 
37 So. 421. 141 Ala. 7, 109 Am S.R. 
17. 

48. U S —William C. Atwater & Co. 
V. Bowers, C.C.A.N.T., 74 F.2d 263, 
255. 

49, U.S—William C. Atwater & Co. 
V. Bowers, supra. 

50, Kan.—Boring v. Boring, 122 P. 
2d 743, 746, 165 Kan. 99. 

Mont—State ex rel. Sullivan v. Dis¬ 
trict Court of (Second Judicial Dist. 
in and for Silver Bow County, 196 
P.2d 453, 454, 122 Mont. 1. 

51, U.S.—Stringer v. U. S., 90 F. 
iSupp, 375, 378, 117 Ct.Cl. 30. 

Kan—iSmith v. Robertson, 128 P.2d 
260, 264, 165 Kan. 706—Corpus Ju¬ 
ris cited in Boring v. Bpring, 122 
P 2d 743, 746, 155 Kan. 99. 

Mont.—State ex rel. Sullivan v. Dis¬ 
trict Court of Second Judicial Dist, 
in and for Silver Bow County, 196 
P.2d 452, 454, 122 Mont. 1. 

Utah.—Anderson v. Cook, 130 P.2d 
278, 281, 102 Utah 265, 143 A.L.R. 
987. 

62 C.J. p 985 note 88. 

52. Kan.^—^Boring v. Boring, 122 P.2d 
743, 746, 156 Kan. 99. 

Mont.—State ex rel. Sullivan v. Dis¬ 
trict Court of Secofid Judicial *Dist. 
in and for Silver Bow County, 196 
P.2d 452, 45:^, HdhL L 
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Utah.—Anderson v. Cook, 130 P.2d! 
278, 281, 102 Utah '265, 143 A-L.R. 
987. 

62 C.J. p 985 note 89. 

Computation of period 
Where "at least thirty days* ad¬ 
vance written notice" is required, in 
the computation of the thirty-day 
period the day on which the notice 
was given would be regarded as an 
entirety or a point of time and there¬ 
fore excluded, and since thirty full 
days’ of notice were required, the 
period of notice had to extend to the 
last minute of the thirtieth day — 
Stringer v. U. -S., 90 F.Supp. 375, 378, 
117 Ct-Cl. 30. 

53. ICan—Boring v. Boring, 122 P.. 
2d 743, 746, 155 Kan. 99. 

54. N.Y.—H. B. & S. Transportation 
Corp. V. Checker Cab Sales Corpo¬ 
ration, 2 2Sr.E2d 642, 643, 271 H.Y. 
239. 

Ohio.—^State ex rel. Jones v. Board of 
Deputy State Supervisors and In¬ 
spectors of Elections, 112 K.E. 136, 
138, 93 Ohio St. 14. 

55. Colo.—Luedke v. Todd, 124 P.2d 
93'2, 933, 109 Colo. 326. 

N.J.—Barron v. Green, 80 A.2d 686, 
588, 13 N.J.Super. 483. 

K.Y.—E. S. Tiamsportation Corp, 
V. Checker Cab Sales Corporation, 
2 K.E,2d 642, 643, 271 H.Y. 239. 
Wash.—fSta;te v. Superior Court in 
and for King County, 11 P.2d 229, 
230, 168 Wash. 176. 

62 C.J, p 985 note 90. 

56^ —H. K & S. Transportation 

Carp. V, (ihecker Cab Sales Cor^'o- 
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except where clear days are patently indicated.^'^ 
Accordingly, in computing a period of time ex¬ 
pressed as ‘^at least,” “not less than,” or “not later 
than” the specified time “before,” or “prior,” o-r 
“previous” to a designated day, either of the ter¬ 
minal days may be included and the other ex- 

cluded.58 

The general rule is to exclude the first day and 
to include the last day,^‘9 but if the computation is 
made by a reverse count®^ the courts may state that 
the first day is to be included and the last day ex¬ 
cluded.®^ 

While the latter statement would appear to be in 
conflict with the general rule, the conflict is more 
apparent than real since the same result obtains 
in computing a period of time under either state¬ 
ment of the rule. In reckoning a period of time 
under the general rule, and beginning with the des¬ 
ignated day, and, excluding it as the first day in 
accordance with the general rule of excluding the 
first day, the computation is made by counting the 
days consecutively backward for the specified time 
to the first day which will be included in accordance 
with the rule of including the last day.®^ In reck¬ 
oning a period of time under the apparently con- 


TIME §§ 13(5)-13(6) 

dieting statement, and beginning with the designat¬ 
ed day and excluding it as the last day, the com¬ 
putation is made by counting the consecutive days 
backward for the specified time to the first day 
which, in accordance with the statement, is to be 
included.^'3 

A requirement that an act is to be performed “not 
later than” a specified day means that the act can 
be performed at any time up to and including the 
specified day.®^ 

§ 13(6).-“Between” 

As a general rule the use of the word '^between” in 
designating a period of time, bounded by two specified 
days or dates, excludes both terminal days. 

As a general rule the use of the word “between,” 
in designating a period of time, bounded by two 
specified days or dates, excludes the days or dates 
named as boundaries or terminals,®5 particularly 
where “between” is preceded by “intervene.”®® 
This rule, however, is not an arbitrary one, and 
the context and subject matter may show that “be¬ 
tween,” as so used, was intended to have a different 
construction,®7 such as that it was intended to in¬ 
clude both terminal days®^ or that the first day or 
date was to be included and the last excluded,®^ 


ration, 2 N E.2d 642, 643, 271 N.Y 
239. 

€2 C.J. p 986 note 91. 

57. Md.—Graham v. Wellington, 89 
A. 232, 121 Md. 656. 

58. Colo.—Luedke v. Todd, 124 P,2d 
932, 934, 109 Colo. 326. 

N.J—Barron v. Green, 80 A.2d 686, 
688, 13 N J.Super. 483. 

€2 C.J. p 985 note 93. 

69. Idaho.—Oliason v. Girard, 61 P. 
2d 288, 290, 67 Idaho 41. 

N.Y.—H. EJ. & S. Transportation Corp. 
V. Checker Cab Sales Corporation, 
2 N.B 2d 642. 643, 271 N.Y. 239— 
Carter v. Brockway Motor Co., 288 
N.Y.S. 720. 722, 248 APP.Div. 734. 

Wash.—^State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72, 74, 16 Wash 2d 
• 149—State V. Superior Court in and 
tor King County, 11 P.2d 229, 230, 
168 Wash. 176. 

62 O.J. p 985 note 96. 

60. Ohio.—Heuck v. State ex rel. 
Mack, 187 N.E. 869, 871, 127 Ohio 
-St. 247. 

61. N.J.—Barron v. Green, 80 A.2d 
686, 589, 13 N.J.Sui^er. 483. 

Ohio.—State ex rel. Jones v* Boar<l 
of Deputy State 'Supervisors and 
InspectO'rs of Elections, 11^2 N.B. 
136, 138, 93 Ohio St. 14—^te ex 
rej. Mihibaiigh v. Bogart, 56 N.B. 
2d 75, 78, 73 Ohio App. 47. 


Inclusion of first fractional day and 
exclusion of last fractional day 
Traditional method in law of com¬ 
puting time, in absence of clear direc¬ 
tion otherwise, is to include first 
fractional day and to exclude last 
fractional day.—^Kilmurray v. Gilfert, 
91 A.2d 865, 866, 10 N.J. 436. 

62. Idaho—Oliason v. Girard, 61 P. 

2d 288, 290, 67 Idaho 41. 

Wash.—State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72, 74, 15 Wash.2d 
149. 

Counting backward specified number 
of days 

(1) The proper method of comput¬ 
ing a period of time expressed as 
‘‘not less than thirty days before 
election day" would be to begin with 
election day, and, assuming election 
day to be November 3, and excluding 
it as the first day in accordance with 
the statute providing that a period of 
time is to- be computed by excluding 
the first day and including the last 
day, co-unt consecutively backward 
thirty days with the result that the 
thirtieth day, October 4, would ordi¬ 
narily be included under the statu¬ 
tory provision of including the last 
day, providing October 4 was not a 
Sunday.—State ex rel- Earley v. 
Batchelor, supra. 

(2) Where a statute requires the 
filing of a petition "not less than"^ 
twenty days "before" the primary 
election, the twenty days ordinarily 
are computed by counting the con- 
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secutlve days backward from the 
date of the primary election, and 
usually the first day is to be includ¬ 
ed and the last day excluded.—Cross 
V. Cohen, 50 N.Y.S 2d 42, 45, 183 Misc. 
611. 

63. N.J.—Barron v. Green, 80 A.2d 
686, 13 N.J.Super. 483. 

64. N.Y.—Application of Zichello, 60 
N.Y.S.2d 48, 51. 

65. Pla,—Arcadia Citrus Growers 
Ass'n V. Hollingsworth, 186 So. 

431, 433, 186 Fla, 322, 

Ga.—-Henderson v. Henderson, 55 S.B. 

2d 678, 681, 206 Ga. 23. 

Ill.—Greenberg v. Neiman, 49 N.E.2d 
817, 821, 320 Ill.App. 99. 

62 C.J. p 987 note 16. 

66. Ill.—Coleman v. Keenan, 76 Ill. 
App. 316. 

67. U.S.—Anderson v. Eischen, C.C. 
AOr., 16 P 2d 54. 

Mass.—Kendall v. Kingsley, 120 
Mass. 94. 

68. Wash.->^State v. Herr, 276 P. 870, 
161 Wash. 623, 

Wis.—^McGinley v. Haycock, 68 N.W. 
871, 94 Wis. 206. 

69. Ala.—Allen r. Elliott, 67 Ala. 

432. 

Ark.—Shinn v. Tudfcer, 33 Ark. 421. 
Ill.—Chicago, Burlington & Quincy 
K. Co. V. Evans, 39 Ill.App. 261. 
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§ 13(6)-13(7) TIME 


especially where there is a statutory provision to 

this effect. 

§ 13(7).-^‘Within” 

The word “within" frequently is of controlling Im¬ 
portance when used in connection with the computa¬ 
tion of time, and in this connection it Is generally 
considered to be a word of limitation and to fix the 
terminus ad quern, but not the terminus a quo. It 
may, however, be used as fixing both the beginning and 
ending of the period of time in which a specified action 
is required to be performed. 

The preposition'll “within” is frequently of con¬ 
trolling importance w'hen used in connection with 
the computation of time,'^^ and, while it is sus¬ 
ceptible of different meanings, '^3 and its meaning 

TO- Ky.—Fehler v. Gosnell, 35 S.W 
1125, 1126, 99 Ky. 380. 

62 C.J. p 987 note 21. 

71. La.—State v. Gehlbach, 17 So. 

2d 349, 352, 205 La. 340. 

72. Conn.—Lambetti v. 

Stamford, 40 A.2d 190, 

Conn. 396. 

ISTo inteTmediate point "between, “witli- 
in’* a year and “witbout" a year 
“The phrase ‘within one year* deals 
with the element of time. Time is 
not a static thing-. It is, as the poet 
says, fleeting! it is continuous and 
moves constantly from one phase to 
another. It waits for no man. If a 
person is required to perform an act 
within a given year, and he does it 
before the end of that period, even on 
the last fractional second thereof no 
matter how small, his efforts are 
timely If, on the other hand, the 
last instant of the year is allowed 
to pass without performance but he 
acts on the very next infinitestimal 
fraction of a second, he performs un¬ 
timely; he IS then in a new period, 
not within but without the given one, 
and more than the year has elapsed. 

The act must be done either within 
the year or without the year; there 
is and can be no intermediate point.*’ 

—State V. Gehlbach, 17 ISo.2d 349, 

352, 205 La. 340. 

73. Iowa.—Jensen v. Nelson, T9 N. 

W2d 596, 598, 236 Iowa 569. 

NI>.—Storing v. Stutsman, 218 N.W. 

223, 226, 56 N.D. 531. 

Pa.—Duddy v. Conshohocken Print¬ 
ing Co, 60 A.2d 394, 395, 163 Pa. 

Super. 150. 

74p. Mont.—Young v. Waldrop, 109 

P.2d 69, 60, 111 Mont 369. 

N.r>.—^Storing v. Stutsman, 218 N.W. 

223, 226, 6.6 N.D. 531. 

75- Conn.—^Lambetti v. 

Stamford, 40 A.2d 190, 

Conn. 396. 

76- Conn.—-Lambetti v. City of 

Stamford, supra. 

77. Iowa.—Jensen v. Nelson, 19 N. 

W2d 596, 598, 236 Iowa 569. 


in any particular instance will depend on the con¬ 
text and the intention with which it was used,'^^ 
it is almost universally employed as a word of lim¬ 
itation,and it will so be treated unless it clearly 
appears that a different meaning was intended.'^® 

In computing a period of time for the doing of 
an act, the word 'Vithin’’ may fix the terminus ad 
quern, but not the terminus a quo, as stated infra 
note 1, and in this sense “within” has been various¬ 
ly defined as meaning at any time before at or 
before ^t the end of;'^^ before before the 
expiration of;^^ in;S2 not beyond;83 not exceed- 
ing;8^ not less than;S5 not later than;86 not 
longer in time than;37 on or before prior to.39 

83. Iowa—Jensen v. Nelson, 19 N. 
W.2d 596, 598, 236 Iowa 569. 

Mont.—Young v. Waldrop, 109 P.2d 
59, 60, 111 Mont 359 
Ohio—Johnson v. Graham Lighter 
Corp., 80 NE2d 690, 695, 83 Ohio 
App 489 

Tex.— Corpus Juris quoted in Glenn 
V. Garrett, Civ.App., 84 S.W.2d 515, 
51.6. 

69 C.J. p 1314 note 60. 

84. Tex — Corpus Juris quoted, in 
Glenn v. Garrett, Civ.App., 84 S.W 
2d 615, 516. 

69 C.J. p 1315 note 61. 

85. Ohio.—Johnson v. Graham 
Lighter Corp,, 80 NE2d 690, 695, 
83 Ohio App. 489. 

86- Conn — Corpus Juris cited in 
Lambetti v. City of 'Stamford, 40 
A,2d 190, 191, 131 Conn. 396. 

Iowa—Jensen v. Nelson, 19 N.W.2d 
596, 598, 236 Iowa 569. 

Kan—In re Kruse’s Estate, 226 P 2d 
835, 839, 170 Kan, 429 
Mont.—Young v Waldrop, 109 P.2d 
59, 60, 111 Mont. 359. 

Ohio.—Johnson v. Graham Lighter 
Corp., 80 NR2d 690, 695, 83 Ohio 
App. 489. 

Pa—^Duddy v. Conshohocken Print¬ 
ing Co., 60 A 2d 394, 395, 163 Pa Su¬ 
per. 150. 

Tex.— Corpus Juris quoted in Glenn 
v. Garrett, Civ.App., 84 S W.2d 515, 
616. 

69 C.J. p 1315 note 52. 

87. Conn.— Corpus Juris cited In 
Lambetti v. City of Stamford, 40 
A 2d 190, 191, 131 Conn. 396. 

La.—State v. Gehlbach, 17 So.2d 349, 
352, 205 La. 340. 

Mont.—Young v. Waldrop, 109 P 2d 
69, 60, 111 Mont. 359. 

Ohio.—Johnson v. Graham Lighter 
Corp, 80 N.E,2d 690, 696, 83 Ohio 
App. 489. 

69 C.J. p 1316 note 53. 

88. Me.—^Leader v. Plante, 60 A 64, 
95 Me. 339, 85 Am.S.R. 415. 

69 C.J. p 1316 note 64, 

89. Wash.—In re Cliff Improvement, 
219 P. 676, 122 Wash. 335. 


City of 
191, 131 


City of 
191, 131 


Pa—Duddy v, Conshohocken Print¬ 
ing Co., 60 A.2d 394, 395, 163 Pa 
Super, 150 

Tex—Corpus Juris quoted in Glenn 
V. Garrett, Civ.App , 84 S.W.2d 515, 
516. 

69 C.J. p 1314 note 44. 

At any -time whatever between two 
specified dates.—Schlein v. Gairoard, 
22 A.2d 539, 542, 127 NJLaw 358. 

Phrases employing the word “with¬ 
in” in the sense of time, and as to 
which more recent adjudications have 
not been found, see 69 C J, p 1315 
note 66-p 1317 note 96. 

78. Me—Leader v. Plante, 50 A. 64, 
95 Me 339, 85 Am.S.R 415. 

Tex—Corpus Juris quoted in Glenn 
V. Garrett, Civ,App, 84 S.W.2d 515, 
616. 

79. Tex.—Corpus Juris quoted in 
Glenn v. Garrett, supra 

69 C.J. p 1314 note 46. 

80- Ohio.—Johnson v. Graham 
Lighter Corp., 80 N.E.2d 690, 695, 
83 Ohio App. 489, 

Tex.—Corpus Juris quoted in Glenn 

V. Garrett, Civ.App., 84 S.W.2d 515, 
616. 

69 C.J. p 1314 note 47. 

81. Iowa—^Jensen v. Nelson, 19 N. 

W. 2d 696, 598, 236 Iowa 669. 

Pa.—Duddy v. Conshohocken Print¬ 
ing Co„ 60 A.2d 394, 395, 163 Pa 
iSuper. 150 

Tex.—Corpus Juris quoted in Glenn 
V. Garrett, Civ.App., 84 S.W.2d 615, 
616. 

69 C.J. p 1314 note 48. 

Similarly defined 

Before the end or since the begin¬ 
ning of. 

La—State v. Gehlbach, 17 So.2d 349, 
352, 205 La 340. 

Mont.—Young v. Waldrop, 10*9 P.2d 
59, 60, 111 Mont. 369. 

Ohio.—Johnson v. Graham Lighter 
Carp., 80 NE2d 690, 695, 83 Ohio 
App. 489. 

82. Mass.—^Adams v. Cummiskey, 4 
Cush. 420, 424. 
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TIME § 13(7) 


In some instances the word "within” is employed 
as fixing both the beginning and the ending of the 
period of time in which a specified action is required 
to be performed as stated infra note 3, and when 
the word is so used it is defined as meaning at any 
time duringduring,91 for the space of from 
the date of;93 in any time not less than;9^ inside 
of;95 inside the limits of;96 in the limits or com¬ 
pass of.^*^ 

In the time sense, the word has been distinguished 
from “not less than”98 and “at least.”99 

In computing a period of time within which an 
act is to be done, the general rule stated supra § 13 
(1) requires the first day to be excluded and the 
last day included, and, in accordance with this rule, 
it is generally recognized that the word “within” 
may fix the terminus ad quern, but not the ter¬ 
minus a quo,l that is, it embraces the last day cov¬ 
ered by the limit,^ although in certain cases the 
term may be employed as fixing both the beginning 
and ending of the period of time in which a speci¬ 
fied action is required to be performed.^ Clear 
days are not intended where the word “within” is 
used.*^ 

In the computation of a period of time which is 


expressed as “within” the specified period “from” 
or “after” a day, date, act, or event, the rules set 
out supra § 13(3) relative to the inclusion or ex¬ 
clusion of the first day in computing a period of 
time “from” or “after” a day, date, act, or event, 
are generally considered to apply. Thus, if some¬ 
thing is to be done “within” a specified time “from” 
or “after” a given date or a certain day, the gen¬ 
erally recognized rule is that the period of time is 
computed by excluding the given date or the cer¬ 
tain day and including the last day of the period,^ 
and, similarly, if something is to be done “within” 
a specified time “from” or “after” a preceding 
event,® or the day an act was done,'^ the day of 
the preceding event or on which the act was done 
must be excluded from the count. 

In those jurisdictions which follow the ancient 
English rule set out supra § 13 (3) relative to the 
inclusion of the day on which an act was done in 
computing a period of time “from” an event or 
the doing of an act, a like rule is applied when 
something is to be done “within” a specified time 
“from” or “after” the doing of an act, and in such 
a case the day on which the act was done must be 
included in the count,® and the period may include 


90. N.Y.—^Halces v. Feck, 2 Abt).Dec. 
287, 290, 1 Keyes 605. 

91. Iowa.—Jensen v. Nelson, 19 N. 
W.2d 696, 698, 236 Iowa 569. 

Ohio —Johnson v. Graham Lighter 
Corp., 80 N.E1.2d 690, 695, 83 Ohio 
App. 489 

69 C.J. p 1316 note 68. 

92. Ky.—Gore v. Hedges, 7TB Mon. 
620, 621. 

Ohio —Johnson v. Graham Lighter 
Corp., 60 N.B.2d 690, 695, 83 Ohio 
App. 489. 

93. Colo—Patterson v. Gage, 16 P. 
560, 562, 11 Colo. 50. 

94. Cal.—Harmon v. Hopkins, 2 P.2d 
640, 642, 116 Cal.App. 184. 

69 C.J. p 1315 note 61, 

95. N.C—Gallup Co. v. Rozier, 90 

S E. 209, 212, 172 N C. 283. 

96. N.J.—Majeski v. Stuyvesant 
Homes, Ch., 65 A.2d 33, 38, 140 N.J. 
Eq. 460. 

69 C J. p 1316 note 63. 

97. N.J.—^Majeski v. Stuyvesant 
Homes, supra. 

Ohio.—'Johnson v. Graham Lighter 
Corp., 80 NE.2d 690, 695. 83 Ohio 
App. 489. 

69 C.J. p 1316 note 64. 

98. Md.—^Pumphrey v. Stookett, 49 
A.2d 804, 806, 187 Md. 818. 

69 C.J. p 1315 note 65. 

99. Kan.—Smith v. Robertson. 128 
P.2d 260, 264, 155 Kan. 706. 


Md.—Pumphrey v. Stockett, 49 A.2d 
804, 806, 187 Md 318. 

1. Mont.—^Toung v. Waldrop, 109 P. 
2d 69, 60, 111 Mont. 359. 

Pa —^Duddy v. Conshohocken Print¬ 
ing Co., 60 A.2d 394, 395, 163 Pa. 
Super. 160. 

Tex—^Hardy v. City of Throckmor¬ 
ton, Civ.App., 70 SW.2d 776, 77>6, 
error refused. 

Wash.—^Adams v. Ingalls Packing 
Co., 191 P.2d 699, 701, 30 Wash 2d 
282 

69 C.J. p 1314 note 43. 

Moaning* well recognized in law 

This meaning is neither unusual 
nor strained and is well recognized 
in law.—Jensen v. Nelson, 19 N.W. 
2d 596, 698, 236 Iowa 669. 

2. Ala.—^Rlce v. J. H. Beavers & Ck)., 
T1 So. 659, 660, 196 Ala. 356. 

N.y.—Fifth Nat, Bank v. Woolsey, 
48 N.T.S. 148, 150, 21 Misc. 757, af¬ 
firmed 62 N.Y.S. 827, 31 App.Div. 
61. 

Tenn—^Hamilton v. State, 47 S.W. 
696, 696, 101 Tenn 417—^Union 

Trust Co V. Chattanooga Electric 
R. Co., 47 S.W. 422, 101 Tenn. 297. 

3. Iowa,—Jensen v. Nelson, 19 N.W. 
2d 696, 698, 236 Iowa 669. 

Mont.—Young v. Waldrop, 109 P.2d 
69, 60, 111 Mont, 359. 

N.D—‘Storing v. Stutsman, 218 N.W. 

223, 226, 56 N.D. 531. 

Pau—^Duddy v. Conshohocken Print- 
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inir Co.. 60 A 2d 394, 395, 163 Pa. 
Super. 150. 

4. Kan.—Smith v. Robertson, 128 P. 

2d 260, 264, 155 Kan. 706. 

Md.—Pumphrey v. Stockett, 49 A.2d 
804, 806, 187 Md. 318. 

5- Alaska.— Corpus Juris quoted in 
Liowe V. Hess, 10 Alaska 174, 180. 

Ill.—O’Rourke v. Prudential Ins. Co. 
of America, 13 NE.2d 287, 288, 294 
Ill.App. 30—Diersen v. Williams¬ 
burg City Fire Ins. Co., 204 Ill.App. 
240. 

62 C.J. p 990 note 49. 

Within specified time "thereafter” 

Where a notice of an injury is re¬ 
quired to he given within sixty days 
“thereafter,” the sixty-day period is 
computed by excluding the day of the 
injury, and the sixtieth day thereaft¬ 
er is the final day on which the no¬ 
tice can properly be given.—Rapid 
Motor Lines v. Cox, 56 A.2d 519, 520, 
13'4 Conn. 235, 175 A.L.R. 296. 

6- Tex.—Gray v. Port Arthur City 
Lines. Civ.Ap'P., 149 S.W 2d 1030, 
1031, error dismissed, judgment 
correct. 

7. Ky.—Salisbury v. Commonwealth, 
70 S.W 2d 987, 988, 264 Ky. 77. 

8. Ky.—Mitchell v. Bemunbrun, 189 

S.W.2d 682, 683, 300 Ky. 477—Wol¬ 
ford V. Commonwealth, 189 S.W.2d 
680, 681, 300 Ky. 491—Salisbury v. 
Commonwealth, 70 S.W.2d 987, 9 88, 
254 Ky. 77. 
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§§ 13(7)-13(8) TIME 

the last prescribed day of the period.® Even though 
a jurisdiction may not generally follow this rule, 
it will be applied if the language under consider¬ 
ation and the surrounding circumstances indicate 
that the intent was to include in the computation 
the day the specified event occurred.^^ 

The rules set out supra § 13 (4) relative to the 
exclusion or inclusion of the first and the last day 
in computing a period of time “before,'^ “by,” ^To,” 
^Till,” “until,” etc., a certain day or date are gen¬ 
erally applicable when such words are used with 
the word “within” to express the period of time, 
and thus, where the period is expressed as “within” 
a specified time “before” or “prior to” a given 
date or a certain day, the last day or date men¬ 
tioned is excluded^^ and the first day included^'2 
in making the calculation. 

§ 13(8). - Application of Rules to Par¬ 

ticular Acts and Proceedings 

The general rule of time computation whereby the 
first day is excluded and the last day included is applied 
in the computation of time for many purposes, and ap¬ 
plies not only to acts commanded or required to be 
done, but also to acts permitted by law, and it is also 
applied to provisions for the computation of time whether 


In civil or criminal cases, but not to the computation of 
terms of imprisonment. 

Under the general or common-law rule for reck¬ 
oning a period of time within which an act is to* 
be done, the first day is to be excluded from the 
computation and the last day is to be included, as 
stated -supra § 13 (1), and this rule is applied in 
the computation of periods of time for many dif¬ 
ferent purposes.^3 Jt applies not only to acts com¬ 
manded or required to be done,^^ but also to acts 
permitted by law.^® However, in computing a term- 
of imprisonment for a civil offense, the term com¬ 
mences on the instant of commitment and includes 
the day of commitment;^'® and in such cases the 
statutory rule for the computation of time does not 
apply.i'^ 

The rule applies in the construction of constitu¬ 
tional provisions,^® in the construction of statutes 
fixing time,l® and in the construction of municipal 
charters.^® The rule is also employed in computing 
the time when a statute takes effect, as discussed 
in Statutes §§ 399-411. 

In several jurisdictions the ancient English rule 
of computing a period of time from or after an act 


9. Ky.—'Wolford v. Commonwealth, 
189 S.W.2d 680, 681, 300 Ky. 491. 

10. Mo.—Ostmann v. Ostmann, 169 
S.W.2d 81, 86, 237 Mo.App 223. 

H. Mont.—State ex rel. St George 
V. Justice Court of Silver Bow Tp, 
Silver Bow County, 257 P. 1034, 
1036, 80 Mont, 63. 

Ohio.—State ex rel. Cassidy v. Zaller, 
50 N.E.2d 901. 992, 142 Ohio St 
186. 

12. Ohio.—estate ex rel. Cassidy v. 
Zaller, supra. 

13. Common-law rule held to apply 

(1) In computing time for which a 
condition shall exist before a person 
may take advantage of it.—^Young v. 
Young, 12 'So 2d 885, 162 Fla. 712. 

(2) In computing time for filing a 
claim against a municipality for in¬ 
juries received by reason of a defect 
in the highway.—^Ray v. City of 
Wichita. 27 P.2d 288, 138 Kan. 686. 

14. Ohio,—Neiswander v. Brickner, 
156 KB. 138, 140, 116 Ohio St 249 
—State V. Bison, 83 KB, 90'4, 906, 
77 Ohio St. 489'—Young v. Kew 
York Cent R. Co., 28 K.B.2d 687, 
688, 64 Ohio App. 362—Reibold v. 
McKerrow, 192 K.B. 635, 536, 637, 
48 Ohio App. 115. 

62 C.J. p 984 note 78. 

15- Ohio —^Ke is wander r*. Brickner, 
156 KB 133, 141, 116 Ohio St 249 
—State V. Bison, 83 KB. 904, 906, 
77 Ohio St 489—'Young v. Kew 
York Ceiit R. Co., 28 K.E 2d 687, 
688, 64 Ohio App. 3-62—^Reibold v. 


McKerrow, 192 K.B. 535, 536, 537, 
48 Ohio App. 115. 

Tenn.—Hanover v. Boyd, 121 S.W.2d 
120, 121, 173 Tenn. 426—^Allen v. 
Reed. 250 S.W. 546, 648, 147 Tenn. 
612. 

62 C.J. p 984 note 79. 

15. K.T.—Birdsall v. liewis, 282 K. 
YS. 846, 848, 156 Misc. 712, af¬ 
firmed 285 K.Y.S. 146, 246 App.Div. 
132, affirmed 3 K.E.2d 200, 271 K.Y. 
592. 

Computation of term of imprison¬ 
ment for criminal oflense see Crim¬ 
inal I^aw § 1995. 

Paine imprisonmeiLt If first and last 
day not included 

A prisoner is entitled to credit for 
any day during which he is confined, 
and any attempt to exclude in the 
computation either the first day or 
the last day would constitute a false 
imprisonment.'—Birdsall v. Lewis, 
285 K.Y.S. 146, 149, 246 App^Biv. 132, 
affirmed 3 K.B,2d 200, 271 IST.Y. 692. 

17. K.T.—Birdsall v. Lewis, 286 K.T. 
S. 146, 149, 246 App Div. 132, af¬ 
firmed 3 K.B 2d 200, 271 K.T, 592— 
Birdsall v. Lewis, 282 K.Y.S. 846, 
848, 156 Misc. 712, affirmed 286 K. 
Y.S. 146, 246 App.Biv. 132, affirmed 
3 K.B 2d 200, 271 K.T. 692. 

15- Time for referendum 

In computing the ninety-day period 
a law is filed with the secretary of 
state before becoming effective and 
during which electors may petition 
for a i^eferendum, the day the law is 
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filed with the secretary of state is 
excluded from the count.—^Heuck v. 
State ex rel. Mack, 187 K.E 869, 871, 
127 Ohio St. 247. 

Time for executive to act on measuro 
submitted by legislature 

(1) In the computation of the pe¬ 
riod of time allotted by the constitu¬ 
tion to the executive to act on meas¬ 
ures submitted by the legislature, the 
day the measure is submitted will 
be excluded from the count. 

Ala.—^Building Commission v. Jor¬ 
dan, 48 So.2d 665, 669, 254 Ala. 433. 
Ky.—Lewis v. Cozine, 29 S.W.2d 34,, 
35. 234 Ky. 781. 

Mass.—In re Opinion of the Justices, 
196 K.E. 260, 262, 291 Mass. 672. 
Okl.—McAl ester v. Oklahoma Tax 
Commission, 50 P.2d 647, 174 Okl. 
322. 

69 C.J. p 578 note 46. 

(2) Computation of time from hour 
governor received bill see Statutes 5- 
49. 

19. Cal.—Shea v. City of San Bern¬ 
ardino, 62 P.2d 365, 368, 7 Cal.2dJ 
688 . 

Minn,—Spencer v. Haug, 47 K.W. 794, 
45 Minn. 231. 

Ohio.—-Keiswander v. Brickner, 155 
K.B. 138, 141, 116 Ohio St. 249— 
State V. Elson 83 K.E. 904, 906, 77 
Ohio St. 489—Young v. Kew York 
Cent R. Co., 28 K.E.2d 687. 688, 64 
Ohio App. 362. 

2a Ohio.—State ex rel. Mihlbaugh 
V. Bogart, 53 K.E.2d 75, 78, 73 Ohio 
App; *47^ 
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or event is followed, as stated supra § 15 (3), and 
in those jurisdictions this rule, which requires the 
day of the act or event to be included in the com¬ 
putation, is applied in the construction of statutes,^! 
but it is not applied in the construction of consti¬ 
tutional provisions.22 

Workmen's compensation proceedings. Those Ju¬ 
risdictions which compute periods of time in accord¬ 
ance with the common-law rule of excluding the 
first day and including the last day generally ap¬ 
ply the rule in the computation of the period with¬ 
in which an application for workmen's compensation 
must be made^S and in reckoning the time within 
which an appeal from a decision of the bo'ard must 
be perfected.2^ 

Those jurisdictions which follow the ancient 
English rule of computing a period of time from or 
after an act or event by including the day of the 
act or event apply the rule in the computation of 
periods of time in workmen's compensation proceed¬ 
ings.Under this rule a requirement that an ap¬ 
plication for compensation be filed within a specified 
time after an accident, or, in case of death, within 
the specified time after the death, a death would be 
considered to be an act done, and therefore the day 
of the death would be counted in the computation 
of the specified period for applying for compensa- 
tion.26 Similarly, under a statute providing that 
a claim for compensation is to be made within one 
year after the date of the accident, but if payments 
of compensation are made voluntarily the making 
of the claim within one year would not be required, 
but would be required following the suspension of 
the voluntary payments, the one-year period fol¬ 
lowing the suspension of the voluntary payments 


TIME §§ 13(8)-13(9) 

would be computed from the act of suspending the 
voluntary payments, and, accordingly, the day the 
voluntary payments were suspended would be in¬ 
cluded in the count.^^ if a petition to review an 
award by the board is required to be filed a cer¬ 
tain number of days from the award, the period of 
days is computed from the act of rendition of the 
award, and not from the day of the award, and 
the day of the award is included in the count.^^ 

§ 13(9).-Contracts, Leases and 

Tenancies, and Negotiable Instru¬ 
ments 

a. Contracts 

b. Leases and tenancies 

c. Negotiable instruments 

a. Contracts 

In construing contractual provisions as to matters 
of time, the general rules with respect to the inclusion 
and exclusion of terminal days usually are applied, and 
the general rule of excluding the first day and including 
the last day is usually applied. 

The general rules relative to the inclusion and 
exclusion of terminal days in the computation of 
a period of time are applied in the construction of 
contractual provisions as to matters of timers un¬ 
less there is evidence of a different intention.30 
Thus, the general rule of excluding the first day 
and including the last day applies in computing 
the time within which an act may or must be per¬ 
formed, or an event happen, under the terms of 
the contractand also under such general rule 
the day the contract is entered into or other day 
agreed on for the commencement of its obligations 
is excluded in determining the commencement and 
duration of the contract.^^ xhis general rule, of 


21. Ky.—^Lewis v. Cozine, 29 S.W.2d 
34. 36, 234 Ky. 781. 

22. Kan.—State ex rel. I^awson v. 
Sessions, 115 P. 641, 644, 84 Kan- 
856. 

Ky.—Lewis v. Cozine, 29 8.^.2^ 34, 
36, 234 Ky. 781. 

23. Ind.—^FasLion Thimble Shoe Co. 
V. Withrow, 40 N.m2d 3'59, 361, 110 
Ind.App, 66*8. 

N.J.—Castopi V. R. M. Hollingshead 
Corp., 12 A.2d 625, 626, 18 N.J.Misc. 
212 . 

Isr.Y. —^Hudspith V. Pierce-Arrow Mo¬ 
tor Car Ca, 167 K.Y.S. 418, 419, 
180 App.Div. 147. 

24. Or.—Sevich v. State Industrial 
Accident Commission, 20 P.2d 1085, 
142 Or. 563. 

25. Ky.—Charles v. Big Jim Coal 
Co., 237 S.W.M 68, 69, 814 Ky. 778 
—^Webb V, Montgomery Ward 
Co.. 197 S.W.2d 90, 91. 803 Ky. 152. 

71 C. J. p 1258 note 64. 


25. Ky.—Inland G-as Corp. v. Flint, 
266 S W.2d 1006, 1008. 

“A person’s birth and his death are 

the most important and significant 

acts of his life."—^Inland Gas Corp. v. 

Flint, supra. 

27. Ky.—Charles v. Big Jim Coal 
Co., 237 iS,W.2d 68, 69, 314 Ky. 778. 

28. Ky.—^Webb v. Montgomery Ward 
& Co., supra. 

71 C.J. p 1253 note 64. 

Rule applied in computing time in 
connection with review proceeding's 
generally see infra. 9 18 (10> d. 

29. N.J.’—Kanengisor v. Metropoli¬ 
tan Life Ins. Co., 68 A,2d 618. 614, 
26 N.J.Misc. 178, 

62 C, J, p 391 note 64. 

30. Ala.—^Dickson v. Prisbee, 62 Ala. 

’ 165, 23 Am.R, 565. 

—^Phillips v. Commercial Credit 
Co., 8 S.E,2d 836, 838, 121 W.Va. 

. 234. 
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31, Mich.—^Hallock v. Income Guar¬ 
anty Co.. 269 NW. 133, 134, 270 
Mich. 448. 

Minn.—Olson v. McGraw, 247 N.W. 
8, 188 Minn, 307. 

N.Y.—Metropolitan Life Ins Co. v. 
Schmidt, 87 NE.2d 442, 444, 299 

N. Y. 428—^Uptown Transp. Corpo¬ 
ration V. Fisk Discount Corpora¬ 
tion, 270 N.X.S. 273, 277, 150 Misc. 
829. 

N.C.—^Pettit V. Wood-Owen Trailer 
Co., 199 S.B. 279, 281, 214 N.C. 335. 
Pa—Smith v. Sovereign Camp, W. 

O. W., 187 A. 290, 292, 123 PaSu- 
per. 600. 

WVa—^Phillips v. Commercial Credit 
Co, 3 S.F2d 836, 838, 121 W.Va. 
234. 

62 aJ. P 991 note 67. 

32. Ind.—^Holcomb & Hoke Mfg. Co. 
V. Tounge, 8 N.E.2d 426, 429, 103 
IndJlpp. 439, 



86 C.J.S, 


§ 13(9) TIME 


course, does not apply where the contract, as con¬ 
strued from the context and subject matter, mani¬ 
fests a different intention of the parties,^3 such as 
that the first day shall be included or where 
there is a statutory provision requiring both days 
to be excluded.35 

In a number of cases it has been held that a stat¬ 
utory rule for the computation of a period of time 
whereby the first day is excluded and the last day 
is included is the proper rule to be applied in the 
computation of time on a contract unless the con¬ 
tract clearly expresses a different intention.In 
other cases it has been held that a statutory rule 
does not apply in the computation of time in pri¬ 
vate or ordinary contracts,^but, even though the 
statutory rule as such may not be applicable, the 
common-law rule, which is similar to the statutory 
rule, may be applicable to such contracts 

The general rule that a period of time which is 
expressed as ^‘from’’ or ^‘after” a day, date, act. 


or event, will be computed by excluding the day 
or date, or the day or date of the act or event has 
been applied in computing a period of time which 
is so expressed in a contractual provision's unless, 
from the terms of the contract, an intention to the 
contrary is clearly manifested.'*® However, the 
minority rule that in computing a period of time 
‘'from” or “after” an act or event the day of the 
act or event is to be included in the count, has 
also been applied in some jurisdictions, and if the 
terminus a quo of a period of time specified by 
contract is an act or event the day of the act or 
event will be included in the count.*^ Similarly, in 
such states in computing the duration of a contract 
from the making of the contract which is an event, 
the day of the making of the contract will be includ¬ 
ed in the account.^^ The rules of time computation 
relative to the inclusion and exclusion of terminal 
days frequently are applied in the construction of 
contracts of insurance.*^ 


Mass.—^Bogash v. (Studios, Inc., 21 N 
B.2d 235, 236, 303 Mass. 207. 

Mich.—H:allo<3k v. Income Guaranty 
Co., 259 N.W. 133, 134, 270 Mich 
448. 

62 C.J. p 991 note 58. 

33. Ill.—•Soucie, for Use of Ziems, 
V. Illinois Agrr. Mut. Ins. Co, 56 
K.E 2d 65, 58, 323 Ill.App. 456. 

€2 C.J. p 991 note 59. 

34. ISr.T. —^Buhler v. Atlantic Basin 
iron Works, 102 ]Sr.T.S.2d 352, 353, 
278 App.Div. 652. 

Tex.—Acme Life Ins. Co. v. White, 
Civ-.App., 99 S.W.2d 1059, 1061, er¬ 
ror dismissed. 

62 C.J. p 991 note 60. 

€k>ntract prahlhitingr aa act for a 
specifl.ed time 

Where by a contract dated June 11, 
192.6, the parties agreed not to bring 
a suit to partition certain land within 
five years and one of the piarties filed 
suit to partition on June 11, 1931, 
the computation of time for such a 
contract, which only prohibited the 
performance of an act within a spec¬ 
ified time, began on the day specified, 
and the suit to partition would not be 
dismissed as premature.—^Seaman v. 
Poorman, 272 IH.App. 264, 267. 

35. UsL—^Meyer v. Bichow, 63 So. 
487, 133 La. 976. 

62 C.J. p 991 note 6'2, 

36. U.S.—^American Nat. Bank at 
Indianapolis v. Service Life Ins. 
Co., C.C.AInd., 120 F,2d 579, 581, 
137 A.L.R. 1148, certiorari denied 
62 S.Ct. 104, 314 U.S. 654, 86 L.Ed. 
524. 

N.T.—^Pomeranz v. More, 63 N.T.S.2d 
111, 114, .187 Misc. 383—Biloz v. 
Tioga County Patrons' Fire Relief 
Ass’n, 21 N.T.S.2d 643, 646, affirmed 
23 N.T.S.2d 460, 260 App.Div. 976, 


37. U.S.—^American Nat. Bank at 
Indianapolis v. Service Life Ins. 
Co., C.C.AInd., 120 F.2d 679, 581, 
137 A.L.R. 1148, certiorari denied 
62 S.Ct. 104, 314 U(S. 654, 8i6 L.Ed. 
624. 

Minn-—Olson v. McGraw, 247 N.W. 8, 
188 Minn. 307. 

62 C.J. p 991 note 61. 

Statutory rule not applicable to con¬ 
tracts 

Rule that, whenever law allows 
given number of days in which to 
take action in judicial proceeding, 
day from which given number is tak¬ 
en IS not included was held not ap¬ 
plicable in computing term stipulat¬ 
ed in contracts—^Ratcliff v. Louisi¬ 
ana Indus. Life Ins. Co., 169 So. 672, 
185 La. 667. 

3a Minn.—Olson v. McGraw, 247 N. 
W. 8, 188 Minn. 307. 

39. Tex.—Home Ins. Co., N. T., v. 
Rose, Civ.App., 265 S.W.2d 861, 862. 

40. Tex.—^Home Ins. Co., N. T., v. 
Rose, supra. 

41. Ky.—^Meridian Life Ins. Co. v. 
Milam, 188 S.W. 879, 880, 172 Ky. 
75. 

Case supporting text most persuasive 

In a case decided by a federal 
court it was stated, ^'while recogniz¬ 
ing that the law of Indiana controls 
our -decision in this case . . . we 

find a decision of the Supreme Court 
of Kentucky most persuasive because 
of the similarity of facts."—^Ameri¬ 
can Nat. Bank at Indianapolis v. 
Service Life Ins. Co.. C.C.AInd., 120 
F.2d 679. 582, 137 A.L.R 1148, certio¬ 
rari denied 62 S.Ct. 104, 314 U.S. 654, 
86 L.Ed. 524. 


42. Wis.—^Brown v. Oneida Knitting 
Mills, 277 N.W. 653, 655, 226 Wis. 
662. 

43- Ill.—Gerold Moving & Ware¬ 
house Co. V. Potomac Ins. Co. of 
the District of Columbia, 26 N.E.2d 
528. 305 Ill.App. 157. 

Ky.—Meridian Life Ins. Co. v. Milam, 
188 SW. 879, 880, 172 Ky. 75. 

Tex.—Home Ins. Co, N.T., v. Rose, 
255 S.W 2d 861, 862. 863. 

DGife insurance contracts 

Mich.—^Hallock v. Income Guaranty 
Co.. 259 N.W. 133, 134, 270 Mich. 
448. 

Grace period 

Where a contract of insurance pro¬ 
vided that the premiums should be 
paid “on or before the 9th day of 
June in every year" the grace period 
of thirty-one days would begin to 
run on June 9 and would expire on 
July 10.—^David P. Eastman, Inc., v. 
Northwestern Mut. Life Ins. Co., 13 
P.2d 488, 491, 169 Wash. 126. 

In computing period policy In effect 

Under life policy providing for pay¬ 
ment of one quarter of amount of 
policy if death occur "within six 
months," one half “after six months," 
and full amount if death occur “one 
year thereafter" and one half should 
insured be suffering or die from 
named diseases before policy was in 
force “more than a year," beneficia¬ 
ries were entitled to full amount of 
policy where policy was issued Feb. 
5, 1934, and Insured died Feb. 6, 
1935, since policy was in force more 
than year.—Ratcliff v. Louisiana In¬ 
dustrial Life Ins. Co.. 169 So, 572, 185 
La 567. 
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When such words as "before,” “by,” "to,” "till,” 
etc., are used in a contract to express a 
period of time, they may, in accordance with the 
general rule, either include or exclude the day or 
date to which they refer,and the decisions in 
the various states are not in accord as to whether 
the use of such words ordinarily will include or 
exclude the day or date to which reference is 
made.'*^ In some jurisdictions such words ordi¬ 
narily are exclusive of the day or date to which 
they relate,^^ but such construction will yield to 
the manifest intention of the parties that it shall 
be inclusive.'*'^ In other jurisdictions such words 
ordinarily are inclusive of the day or date to which 
they refer,4S and thus it cannot be held as a mat¬ 
ter of law that such words are used with the in¬ 
tention of excluding the mentioned date.^'^ 

A contract to do a certain act or to be responsi¬ 
ble for loss “between” two specified days has been 
held exclusive of both of the days mentioned.^^ 


K Leases and Tenancies 

The general rule for computing the term of a lease 
is to exclude the day named, and include the last day 
of the period, unless it Is shown that the contrary was 
intended. 

The general rule for computing the term of a 
lease is to exclude the day named, and include the 
last day of the period,unless something is shown 
to indicate an intention of the parties to the con- 
trary,S 2 and thus, where a lease provides that it 
shall co>ntinue for a specified period “from” a par¬ 
ticular day, such day, nothing else appearing, is to- 
be excluded in the computation of the duration of 
the term.®^ However, this rule may be overcome 
by an intention of the parties to the contrary,^^ 
evidenced by other portions of the leasers or a 
practical construction placed by the parties on it,5s 
or where there is a local custom to the contrary 
with reference to which the parties may be deemed 
to have contracted.^7 Conversely, the local cus¬ 
tom may require the first day to be included.^ 8 


Determlnlugf period of con.testat)ility 
of policy 

(1) The period of contestability of 
life insurance policy declaring* it in¬ 
contestable after two years from 
date of issue, which was Peb. 21, 
1933, did not expire until midnight 
of Peb '21, 1935.—Metropolitan Lrife 
Ins. Co. V. Lodzinski, 194 A. 79, 80, 
122 N-.J.Eq. 404. 

(2) Where life policy issued Aug*. 
25, 1933, was incontestable after it 
should have been In force for two 
years from date of issue, bill to can¬ 
cel policy for fraud, filed Aug. 26, 
1935, next secular day after Sunday, 
Aug. 25, was held dismissible, since 
date of issue was to be included in 
computing time under circumstances. 
—Travelers Ins. Co. of Hartford, 
Conn., V. Leonard, 183 A. 686, 687, 
120 N.J.Eq. 6. 

Period of remaining in good heal-feh 

Suspended member of fraternal 
beneficial association paying dues on 
October 1 with view of again becom¬ 
ing a member, who died on October 
31, did not remain in good health for 
thirty days as regulred for eligibility 
for benefit, since thirty-day period 
would not begin to run until day 
following payment.—Smith v. Sov¬ 
ereign Camp, W. O. W., 187 A. 290, 
292, 123 Pa.Super. 600. 

44. N.Y.—Clark v. Berlureau, 228 

Y.S. 377, 378, 223 App.Div. 199. 
Pither acr ezolnding or Inoluding ter¬ 
minal day 

Where a contract Is to take effect 
from its date and continue to a cer¬ 
tain other date, the latter date is 
not excluded but is to be considered 
the last day of the contract.—^Bran¬ 
denburg V. Buda Co., 13^ K.E. '614, 
616, 299 Ill. 133. 


45. N.C.—Wimbish v. Hattaway, 147 
S.B. 684, 197 N.C. 107. 

46. Tex.—J. C. Engelman Land Co 
V. La Blanco Agr, Co., Com.App, 
239 S.W. 937, 941, 21 A.L.R. 1536. 

62 C.J. p 992 note 64. 

47. N.C.—^Elizabeth City Cotton 

Mills V. Dunstan, 27 S.E. 1001, 121 
NC. 12, 61 Am.SR. 654. 

62 C.J. p 992 note 65. 

48. N.C.—Wimbish v. Hattaway, 147 
S.E. 684, 197 N.C. 107. 

49. N.Y.—'Clark v. Berlureau, 228 N. 
Y.S. 377, 378, 223 App.Div. 199. 

50. Ill.—^Richardson v. Ford, 14 Ill. 
332, 333. 

62 C.J. p 992 note 68. 

51. N.Y.—Pomeranz v. More, 63 N. 
YS.2d 111, 114, 187 Misc. 383. 

Prom one date -to another date in¬ 
clusive 

Where a lease provides that the 
term shall be from one specified date 
to another specified date, inclusive, 
the lease does not terminate until 
midnight of the last date.—Maidman 
Properties v. Rebuilt Machinery 
Corp., 64 N.Y.S.2d 263, 265. 

52. N.Y.—Pomeranz v. More, 63 N.Y. 
S.2d 111, 114, 187 Misc. 383. 

R.I.—Ordway v. Remington, 12 R.I. 

319, 320, 34 Am.R. 646. 

No date of beginning specllLed 

A lease for a term of one year with 
no date of the beginning of the term 
specified would be considered to be¬ 
gin on the date the lease was execut¬ 
ed.—^Keyes v. Dearborn, 12 N.H. 62, 
66 . 

58. N.Y.—^Pomeranz v. More, 63 N.Y. 
S.2d 111, 114, 187 Msc. 383- 
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R.I.—Ordway v. Remington, 12 R.L 
319, 320, 54 Am.R. 646. 

35 C J. p 975 note 45. 

“Prom and after'* 

A provision in a lease for the use 
of the premises “from and after" 
May 1 will exclude May 1 from the- 
term—^Mack v. Burt, 5 Hun, N.Y., 
28, 29. 

54. N.Y.—Meeks v. Ring, 4 N.Y.S. 
117, 119, 51 Hun 329. 

35 C J. p 975 note 46. 

55. Minn.—^Budds v. Frey, 117 NW. 
158, 160, 104 Minn. 481, 15 Ann Cas. 
24. 

35 C J. p 976 note 47. 

56. N.Y.—^Buchanan v. Whitman, 45* 
N.E. 656, 161 N.Y. 253. 

35 C.J. p 975 note 48. 

57- Pa.—Nathan v. Sinclair, 65 Pa.- 
Super. 237, 240. 

36 C.J. p 975 note 49. 

3^ease for term of years as Including* 
first day 

(1) A lease and option to purchase- 
for two years beginning July 20, 
1920, expired at the end of July 19, 
1922.—^Loughney v, Quigley, 124 A. 
84, 86, 279 Pa. 396. 

(2) A lease for one year, begin¬ 
ning on April 1, expired on the 31st 
day of the following March.—Haines- 
v. Elf man, 84 A. 349, 351, 236 Pa. 
341. 

(3) Where a lease was for one year 
from March 2, it expired at midnight 
of March, 1, of the following year.— 
Adams v. Dunn, 64 Pa.Super. 303,. 
307. 

58- N.Y.—^Marsh v. Masterson, 3 N- 
Y.S. 414, 16 Daly 114. 

36 C.J. p 97-6 note 60. 
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The fact that the period runs from a day stated 
to another day stated does not require the exclusion 
of the later day.^s So, where a lease is for a period 
stated ‘Trom” a particular date ‘‘until’^ a later date, 
either one or both of the dates named may be in¬ 
cluded within the term or excluded therefrom in 
accordance with the intention of the parties, when 
ascertained from the entire instrument.®® 

In construing a lease which provided that the 
lessor should notify the lessee by registered mail 
of any defaults in the terms or conditions of the 
lease, and should allow the lessee a specified num¬ 
ber of days to correct such default, it was held 
that the specified number of days did not begin to 
run until actual receipt of the letter of notice, and 
in computing the period of specified days the day 
of receipt of the letter of notice would be ex¬ 
cluded, and the specified number of days would 
have to intervene before the notice to quit could 
be served effectively.®^ 

Notice of termination of tenancy. In the com¬ 
putation of the period of a notice of the termina¬ 
tion of a tenancy, the general rule is that the day 
the notice is given or served will be excluded®^ and 
the last day of the period will be included,®^ al¬ 
though it is sometimes held that the notice may 
not include the day on which the tenant is required 
to vacate,®^ and, under a statute providing that 
suits may be brought in unlawful detainer after a 
specified number of days’ notice to quit, the day 
of serving the notice may be counted.®® 

If a notice of the termination of a lease is re¬ 
quired to be given a specified number of days 


“prior” to a designated day, the time is computed 
by counting and including the day the notice is 
given and excluding the designated day.®*® 

It is sometimes necessary that the notice of the 
termination of a tenancy expire on the day from 
which the tenancy began to run,®"^ and in this 
connection it has been held that the termination 
of the notice is the midnight that is midway be¬ 
tween the last day of the terminal month and the 
first day of the new month.®® 

c. Negotiable Instruments 

Under the Negotiable Instruments Act, where paper 
Is payable at a fixed period from or after date, after 
sight, or after the happening of a specified event, its 
maturity is determined by excluding the day of its date 
or other day from which the time begins to run, and in¬ 
cluding the date of payment. 

Under the provisions of the Negotiable Instru¬ 
ments Act, where paper is payable at a fixed pe¬ 
riod from or after date, after sight, or after the 
happening of a specified event, its maturity is de¬ 
termined by excluding the day of its date or other 
day from which the time begins to run and includ¬ 
ing the date of payment,®^ and the same is true of 
paper payable “in” a given number of days.*^® 
Where paper is payable a certain number of days 
after date it falls nominally due at the last of the 
number of days specified, reckoning from the date, 
and paper payable thirty days or sixty days, etc., 
after date means the number of days specified, and 
not the equivalent in months.'^'^ 

The computation of days of grace is treated in 
Bills and Notes § 254, and the computation of lira- 


59. Ala.—Goode v. Webb, 62 Ala. 
452. 

60- Utah.—I. X. Lf. Furniture & Car¬ 
pet Installment House v. Berets, 
91 P. 279, 280, 32 Utah 454. 

''TTntil” as a word of exclusloxL 

‘'Under many decisions the word 
^until’ is a word of exclusion; the 
words ‘until May 1, 1920,' mean that 
the term would expire at twelve 
•o'clock at niffht on April 30.”—^Byrne 
V. McCarthy, 231 Ill.App. 139, 140. 

61- Wis.—^Hotel Hay Corp. v. Milner 
Hotels, 39 lSr.W.2d 363. 366, 256 
Wis. 482. 

€2. 3>.C—^Zoby v. Kosmadakes, Mun. 
App., 61 A.2d 618, 620—Youngr v, 
Baugh, Mun.App, 35 A.2d 242, 243. 
K.T.—Pomeranz v. More, 63 N.T.S. 

2d 111, 116, 187 Miso. 383. 

62 C.J. p 996 note 16. 

Bay of mailliig as day of sexvloe 
‘ A lease containing provision for 
termination on five days* written no¬ 
tice with date on which mailed treat¬ 
ed as date of sewloe, a notloe mailed 


on Eb:iday, September 9, and received 
on Monday, September 12, for can¬ 
cellation of lease on September 16, 
was sufficient.—Sinclair Refining Co. 
V. Lowery, 131 S.W.2d 633, 634, 198 
Ark. 788. 

Notioe before expiration of term 

Under statute requiring landlord or 
tenant to notify the other at least one 
month before the expiration of the 
term of his election to terminate, 
the day from which the reckoning 
is made is to be excluded.—^Vorce v. 
Retschle, 57 ]Sr.Y.S.2d 460, 451, 185 
Miso. 166. 

63. X.T.—^Pomeranz v. More, 63 N.T. 
S.2d 111, 115, 187 Misc. 383. 

62 C.J. p 995 note 16. 

64. D.C.—Zoby v. Kosmadakes, Mun. 
App., 61 A.2d 618, 621—^Young v. 
Baugh, Mun-App., 36 A.2d 242. 

65. Ark.—Whitner v. Thompson, 55 
S.W.2d 28, 30, 188 Ark. 240. 

63. Fla.—Jacksonville Land Holding 
Co. V. American OR Co., 188 Ro. 
809, 812, ;36 Fla. 491. 
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67. B.O.—Zoby V. Kosmadakes, Mun. 
App., 61 A.2d 618, 621—^Young v. 
Baugh, Mun.App., 35 A.2d 242. 

68. B.C.—^Zoby v. Kosmadakes, Mun. 
App., 61 A.2d 618, 621—Young v. 
Baugh, Mun.App., 36 A.2d 242. 

69. Ill.—Caraher v. First Guardian 
Co., 268 Ill.App. 389, 393. 

8 C.J. p 402 note 26. 

Oompnting date of maturity 

(1) ISTote dated Isrovember 8 , and 
payable twelve months after date, 
matures November 8 following.— 
Lewy V. Wilkinson, 64 So. 1003, 136 
La. 105. 

(2) Kote dated March 6 and paya¬ 
ble three months after date was 
due June 6.—^E. E. Rivet & Sons v. 
Durand, 163 A. 476, 53 |t.L 48. 

70. Mass —Wentworth v. Clap, 11 
Mass. 87 note—^Henry v. Jones, 8 
Mass. 453. 

71- Cal.—Ruuer v- Broder, 40 P. 430, 
107 Cal 282. 

8 C.J. p 402 note 23- 
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itation periods for actions on negotiable instruments 
is treated infra § 13 (11). 

§ 13(lO),-Judicial Proceedings in 

General 

a. In general 

b. Depositions 

c. Proceedings in bankruptcy 

d. Proceedings for review 

a. In G-eneral 

In matters of practice and procedure the rule most 
frequently applied is that of excluding the first day and 
Including the last day. 

As a general rule, where any matter of prac¬ 
tice or procedure is required by statute, rules of 
practice, or order of court to be done within a cer¬ 
tain number of days from or after a prior proceed¬ 
ing or event, the first day is excluded in comput¬ 
ing such period'^2 and the last day of time given for 
performance of the thing to be done is counted.'^^ 
If a matter of practice or procedure is required to 
be done within a period of time which is expressed 
as “before,” “by,” “to,” “till,” “until,” etc., a speci¬ 
fied day or date, there is some difference of opin- 


TIME §§ 13(9)-13(10) 

ion as to whether such a period, when so expressed, 
does or does not include the day or date to which 
the reference is made. It has been stated that the 
weight- 0 f-authority rule'^^ is that such a period 
will include the day or date mentioned'^^ unless 
from the intent or the context of the requirement 
it is reasonably clear that the day or date men¬ 
tioned should be excludedri^ Applying the rule of 
including the day or date mentioned, it has been 
held that an order giving or extending the time 
for doing an act in court practice to or until a speci¬ 
fied day includes that day as a part of the time with¬ 
in which the act may be done.'^'^ On the other hand, 
it has been held that if a matter of practice or pro¬ 
cedure is required a given period before a specified 
date or day, the day specified should be excluded 
and the first day of the period be included,unless 
the manifest intention was to include the last day*^® 
or to exclude both days.^O 

The general rule of excluding the first day and in¬ 
cluding the last day is applied in computing the 
time for filing a counter affidavit.®^ 

The general rule excluding the first and including 
the last day applies to a matter of practice or pro¬ 
cedure in civil or criminal cases^^ exce'pt where 


72. Alaska.—Corpus Juris (luoted in 

Lowe V. Hess, 10 Alaska 174, 175 

Fla.—^Corpus Juris q.uoted la Jack¬ 
sonville Land Holding Co. v. Amer¬ 
ican Oil Co., 188 So. 809, 811, 136 
Fla 491. 

Mo.—Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.2d 803, 807, 
333 Mo, 437. 

Tex.—Home Ins. Co., N.T. v. Rose, 
255 S.W.2d 861, 863—Corpus Juris 
cited in Gray v. Port Arthur City 
Lines, Civ.App., 149 S.W.2d 1030, 
1031, error dismissed, judgment 
correct. 

62 C.J. p 992 note 71. 

73. Mo.—Thompson v. Farmers' Ex¬ 
change Bank, 62 S.W.2d 803, 807, 
333 Mo. 437. 

Tex.—Home Ins. Co, N.T. v. Rose, 
255 S.W.2d 861, 863—Gray v. Port 
Arthur City Lines, Civ.App., 149 S. 
W.2d 1030, 1031, error dismissed, 
judgment correct. 

74. Iowa -r-Henderson v. Edwards, 
183 K.W. 583, 6&5, 191 Iowa 871, 
16 A.i;..R. 1090. 

Ky.— Stark v. Long, 275 S.W. 23, 24. 
210 Ky. 68. 

76. Iowa.—^Henderson v. Edwards, 
183 N-.W. 583, 585, 191 Iowa §71, 
16 A.L.R. 1090. 

Ky—Stark v. Long. 275 S-W. 23, 24, 

. 210 Ky. 68. 

73. Iowa,—Henderson Edwards, 
133 N.W.; 5$3, 585, 1^1 Iowa §71, 

86 C.J.S.—65 


16 A.L.R. 1090—Stark v. Long, 275 
S.W. 23, 24, 210 Ky. 68. 

Md.—Stiegler v. Eureka Life 
Ins. Co. of Baltimore, 127 A. 397, 
407, 146 Md. 629. 

Okl.—First Trust & Savings Bank 
of Chicago, Ill. V. Blood worth, 174 
P 645, 646, 70 Okl. 317. 

62 C J. p 992 note 75. 

78. Fla.— Corpus Juris quoted in 

Jacksonville Land Holding Co. v. 
American Oil Co., 188 So. 809, 811, 
136 Fla. 491. 

62 C.J. p 992 note 72. 

79. Ala.—Montgomery Tract. Co. v. 
Knabe, 48 So. 601, 158 Ala. 458. 

Fla— Corpus Juris quoted in Jaxjk- 
sonville Land Holding Co. v. Amer¬ 
ican Oil Co., 188 So. 809, 811, 136 
Fla. 491, 

80. Fla.— Corpus Juris quoted in 

Jacksonville Land Holding Co. v. 
American Oil Co., 188 So. 809, 811, 
136 Fla. 491. 

62 C.J. p 992 note 74. 

HeariiLg' in divorce suit 

A statute providing that no hear¬ 
ing In a divorce suit shall he had 
until at least sixty days after the 
filing of the petition requires sl:sty 
qlear days, with both the day of fil¬ 
ing and day of hearing excluded — 
Boring v. Boring, 122 P 2d 743, 746, 
155 Kan. 99. 

K.Y.—^Truax v. Glu^tei, 7 N.T. 
Leg.Ohs. 163, 164. 

865 


82. Cal.—^People v. Englehardt, 82 
P2d 489, 490, 28 Cal.App.2d 315. 
Ohio—Neiswander . V. Brickner, 156 
KE. 138, 141, 116 Ohio St. 249— 
State V. Elson, 83 N.E. 904, 906, 77 
Ohio St. 489—Toung v. New York 
Cent. R. Co., 28 N E 2d 687, 688, 
64 Ohio App. 362—Reibold v. Mc- 
Kerrow, 192 N.E. 635, 536, 537, 48 
Ohio App. 115. 

Okl—Caldwell v. State, 48 P.2d 366, 
57 Okl.Cr. 320—Welch v. State, 260 
P. 787, 788, 38 Okl.Cr. 300, 

62 C J. p 993 note 78. 

Inclusion and exclusion of terminal 
days in computing period of limita¬ 
tions in criminal cases see infra § 
13(11). 

Contrary to public good to have two 
rules 

"Obviously, it is not for the public 
good, nor in the interest of the due 
administration of justice, that there 
should be two rules, or that the rule 
, should he difCerent or les9 oertajn 
in criminal than it is in dvil cases." 
-r-N^iSwander v. Brickner, 156 N.E. 
138, 141, 116 Ohio St 249—State v. 
Elson, 83 N.E. 904, 906, 77 Ohio St. 
4 89—Toii-’ig V. New York Cent. R. 
O', 25 Ni:2d 687, 688, 64 Ohio App. 
0''-2 — lU-boM V. McKerrow, 192 N.E. 
535 536, 5,37, <8 Ohio App. 115. 

Buies applicable in bastardy proceed¬ 
ings 

Tenn.—Luke v. State. 100 S.W.2d 
656, 657, 171 Tenn. 76. 



§ 13(10) TIME 

clear days were intended^S and except in those ju¬ 
risdictions where the rule prevails of including the 
day of the act in computing time from or after an 
act done.s^ 

b. Depositions 

The computation of time In connection with the no¬ 
tice and taking of depositions vanes in different juris¬ 
dictions. 

A requirement that a deposition he filed '^at least” 
a specified number of days before trial means that 
there must be the specified number of clear days, 
so that both the day on which the deposition is 
filed and the day on which the trial is held must be 
excluded.ss If it is required that notice be given 
“not less than” a specified number of days, the 
requirement will be deemed to necessitate the speci¬ 
fied number of clear days, thus excluding the day 
on which the notice is served as well as the day 
on which the deposition is to be taken.86 However, 
if the requirement of notice does not call for clear 
days, the period should include one of the termi¬ 
nal days and exclude the other,and in such an 
instance it is customary to exclude the first and in¬ 
clude the last^S 

c. Proceedings in Bankruptcy 

The general rule as to the exclusion of the first day 
and inclusion of the last day is applicable in computing 
time m bankruptcy proceedings. 

The general rule of time computation as to the 
exclusion of the first day and the inclusion of the 
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last day is applicable in bankruptcy proceedings.89 
In determining whether a preference was given 
or suffered within four months before the filing of 
the petition in bankruptcy, it is proper to exclude the 
day on which the transaction occurred and to in¬ 
clude the day on which the petition was filed.90 An 
adjudication of bankruptcy avoids all liens obtained 
against the property of the bankrupt through legal 
proceedings while he is insolvent and within four 
months prior to the filing of the petition in bank¬ 
ruptcy, as stated in Bankruptcy § 245 a (1), and 
in reckoning such a four-month period the day the 
petition in bankruptcy is filed is excluded as the 
first day^^ and the final day of the period is in¬ 
cluded as the last day ,^2 the computation being 
made by counting backward toward the day of judg- 
ment,98 and it has been held that this must be the 
method whenever the computation is of time “be¬ 
fore” a certain event.^^ The rule of excluding the 
first day and including the last day is also applied 
in the computation of the period within which a 
bankrupt may apply for a discharge.^S 

d. Proceedings for Review 

In proceedings for review, tl;e rule of time computa¬ 
tion which is most frequently applied is that the first 
day Will be excluded and the last day will be included. 

The general rule of excluding the first day and 
including the last day usually is applied in the com¬ 
putation of time for filing a petition for a review,9^ 
or in the computation of the time for the taking 
of an appeal or writ of error,and, in accordance 


83. Iowa.—State v. Marvin, 12 Iowa 
499, 502. 

62 O.X p 993 note 81. 

84. Ky.—Dehart v. City of Olive 
Hill, 205 S.W. 351, 352, 305 Ky. 
864—Salisbury v. Commonwealth, 
70 S.W.2d 987, 988, 254 Ky. 77. 

62 C.J. p 993 note 80. 

85. Kan.—Garvin v. Jennerson, 20 
Kan. 371, 373. 

88. S.C.—^Williams v. Halford, 45 S. 

E. 207, 67 S.C 296. 

18 C J. p 670 note 41 [a]. 

Necessity of notice of taking of dep¬ 
osition or of intention to take a 
deposition see Depositions § 51. 

87. lowa'^Bonney v. Cocke, 16 N.W. 
139, 61 Iowa 303. 

62 C.J. p 994 note 1—18 C.J. p 670 
note 41. 

Timely notice not given 

Ga.—Bank of Lavonia v. Bush, 79 S. 
E. 459, 461, 140 Ga. 694. 

88. Mich.—^Arnold v. Nye, 23 Mich. 
286, 293. 

18 C.J. p 670 note 42. 

89. D-S.—^In re Hamilton, C.C.A 
Ill,, 2$ F.2d 281. 

U. 3.—Angel v. Arturo Cabra Zapata 


& Co,, D.C.Puerto Rico, 87 F.Supp. 
712, 714. 

Mass.—^Kagan v. Wattendorf & Co., 3 
N'.E.2d 275, 276, 294 Mass. 588. 

90. U S.—Corpus Juris quoted in 
Bell V. West, C.C.A.N C., 44 F.2d 
161, 162—^Angel v. Arturo Cabra 
Zapata & Co., D.C.Puerto Rico, 87 
F.Supp. 712, 714. 

Mass.—Kagan v. Wattendorf & Co., 
3 N.E 2d 276, 276, 294 Mass. 588. 

7 C.J. p 161 note 43, 

91. U.S.—Dutcher v. Wright, Wis., 
94 U.S. 653, 661, 24 L.Ed. 130— 

, In re Hamilton, C.CAIIL, 29 F.2d 
281—In re Glenn, D.C.S.C., 2 F. 
Supp. 579, 694 
7 C.J. p 200 note 6. 

92. U.S —In re Glenn, supra. 

7 C.J. p 200 note 5. 

93- U.S.—In re Hamilton, C.C.A.Ill., 
29 F.2d 281. 

94. U.S—In re Hamilton, supra. 

95. U.S.—In re Holmes, D.C.Vt., 165 
F. 225, 21 Am.Bankr. 339. 

7 C.J. p 383 note 19 [a]. 

98. Proceedings to revievr soning 
ordinance 

In computing the period of time 
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Within which proceedings for the re¬ 
view of a zoning ordinance must be 
commenced, the day of the adoption 
of the ordinance would be excluded. 
—^Bruno v. Borough of Shrewsbury, 
65 A.2d 131, 132, 2 N.J.Super. 650. 
Piling required ‘‘within” specified pe¬ 
riod 

(1) Where a petition alleging er¬ 
rors and asking for a review was re¬ 
quired to be filed “within’* a speci¬ 
fied number of days “after the com¬ 
mencement of the succeeding term/' 
the period would be computed by ex¬ 
cluding the first day of the succeed¬ 
ing term.—^Bancroft & Co. v. G. M. 
Roberts & Co., 92 N.C. 249, 250. 

(2) In the computation of the pe¬ 
riod for filing a petition for a re- 
determination of a tax deficiency 
where the filing is requit:ed to be 
“within“ sixty days after the mailing 
of the notice of deficiency, the day 
the notice of the deficiency was mail¬ 
ed would be excluded and the day the 
petition for redetermination was filed 
would be included.—Chambers v. Lu¬ 
cas, 41 F.2d 299, 300, 69 App.D.C, 
327. 

97. U.S.—Wheeler v. Lumbermen's 
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with this rule, the day of the entry of the judg- ( ment or decree, or the day of the entry of the 


Mut. Casualty Co., D.C.Me., 6 F. 
Supp. 532, 533. 

Fla.—^Ates v. Lang-ley, 54 So. 264, 
265, 61 Fla. 504. 

Kan—Hmshaw v. Hinshaw, 203 P 2<1 
201, 205, 166 Kan. 481. 

—Luke v State, 100 S.W.2d 656, 
657, 171 Tenn. 76. 

Va.—Cousins v. Commonwealth, 47 
S.E.2d 391, 392, 187 Va. 506. 

Time extended Tby statute 

Where a statute is enacted extend¬ 
ing for a specified number of days 
the time in which an appeal may¬ 
be taken, in the computation of the 
number of days the day the statute 
went into effect would be excluded.— 
Walling V. La Follette, 134 P. 1192, 
1193, 76 Or. 497. 

Computing time for filing notice of 
appeal 

(1) In computing the time for fil¬ 
ing a notice of appeal, the day the 
judgment was entered would be ex¬ 
cluded, and the day the notice was 
filed would be included. 

Ohio—Parr v. Dickson, App,, 81 JST.E 
2d 132. 

Or—Phillips V. Elliott, 17 P.2d 1119, 
144 Or. 694. 

(2) The day of the entry of judg¬ 
ment or decree would be excluded. 
XJ.S.—U. S V Heed, C.C.A Fla., 117 

F.2d 808, 809, 

Cal. — ^Woods V. Eastridge, 222 P.2d 
296, 99 Cal.App.2d 625. 

Keb.—Ash v. City of Omaha, 41 TST.W. 
2d 386, 3 91, 152 Neb. 393, rehearing 
denied 42 N.W.2d 648, 162 Neb. 699. 

(3) Where an appeal is from an 
order, the time for filing the notice of 
appeal would be computed by exclud¬ 
ing the day the order was entered.— 
Hoover v. Sweitzer, 93 P.2d 831, 832, 
34 Cal.App.2d 441. 

(4) Notice of appeal held filed 
within specified time.—Johnson v. 
Lander, 39 P.2d 911, 141 Kan. 5. 

Meaning of ^‘first day”* and “last 
day” 

In computing a period of six 
months allowed for an appeal under 
the general rule of excluding the 
first day and including the last day, 
the “first day’* would be the day of 
the notice of entry of judgment, Oct. 

29, 1948, and, excluding that day, the 
six-month period would begin on Oct. 

30, 1948. The “last day" which would 
be included would be the day in the 
month of April which corresponds 
with the date in October on which the 
notice of the entry of judgment was 
served, namely, October 29. April 29 
is Included and marks the end of 
the period during which the appeal 
might have been taken. The period 
from the beginning of Oct 30, 1948, 
and continuing to the end of April 29, 
1949, comprises the full six months 
allowed for taking the appeal.—Al- 


then V. City of Mt Vernon, 42 N.W, 
2d 231, 232. 73 S D 299. j 

Appeal filed within time specified | 
Ind.—Glasscock v. Boyer, 50 Ind. 391 
—Crawford v. Prairie Creek Ditch¬ 
ing Association, 44 Ind. 361. 

In Tiouislana 

(1) In computing the time in 
which an appeal may be taken, the 
general rule of excluding as the first 
day the day the judgment was signed 
and including as the last day the 
day the appeal was taken is followed. 
—Kelly, Weber & Co, v. P. D Har¬ 
vey & Co.. 151 So- 201. 205. 206, 178 
La 266—Bencaz v. Beckendorf, La. 
App , 45 So.2d 534, 536—'Christmon 
V. Hawkins, LaApp., 171 So. 621, 622 
—^Auto Painting & Repairing Co, v. 
Ware, LaApp , 152 So 113. 114. 

(2) The day of the judgment rath¬ 
er than the day of the verdict of the 
jury is the day that is to be ex¬ 
cluded as the first day.—Succession 
of Richter v. Pabacher, 123 So. 308, 
309, 168 La. 736. 

(3) In other cases it has been held 
that both terminal days would be ex¬ 
cluded from the count—Reine v. 
Heine, 129 So. 364, 366, 170 La. 839 
—State ex rel. Solari v. Ellis, 5 So. 
63, 40 La Ann. 793—Tupery v, Ed¬ 
mondson, 29 La Ann 850—State v. 
Judge Super. Dist. Ct, 29 La. Ann. 
223—Garland v. Holmes, 12 Rob., La., 
421—^Simeon v. Board of Levee 
Com’rs of Orleans Levee Dist., 124 
So. 853, 857, 12 LaApp. 21—Pella- 
chino V. Cryer, LaApp., 157 So. 770, 
771—^Almerico v. Louis A. Billa & 
Co, 131 So, 620, 621, 15 LaApp. 506 
—Hendren v. Crescent City Seltzer 
& Mineral Water Co., 1 LaApp. 25, 26 
—Rennyson v. Davis, 6 La A., (Or¬ 
leans) 261. 

98. XJ.S—Waddell v. Chicago Land 
Clearance Commission, C.A.I11., 206 
P.2d 748, 751—Jordan v. Palo Verde 
Irr. Dist., C.O.A.Cal., 105 F.2d 601, 
603—^U. S. V. Beaman, C.C.A.Ga., 
61 F.2d 493, 494. 

Ala—Boyett v. Frankfort Chair Co., 
44 So. 646, 152 Ala 317—Walker v. 
Walker, 42 Ala. 489. 

Alaska.—Mahan v. Sparks, 10 Alas¬ 
ka 292, 296. 

Ark,—Corpus Juris cited in Robert¬ 
son V. Cunningham, 178 S.W,2d 
1014, 207 Ark. 76. 

Ind.—Noble v. Murphy, 27 Ind. 502— 
Paure v. XJ. &. Express Co, 23 Ind. 
48-^Swift V. Tousey, 6 Ind. 196. 
Mass.—Laine v. Aarnio, 164 N.B. 238, 
265 Mass. 374. 

Miss,—^Rayl v. Thurman, 124 So. 432, 
166 Miss. 1. 

N.H.—Clough V. Wilton, 104 A. 463, 
464, 79 N.H, 66. 

Pa—^In re Ege's Appeal, 2 Watts 283 
—^Browne v. Browne, 3 Serg. & R. 

496. 


Tex.—Rnidco Oil & Gas Co. v. Lemas- 
ters, Civ.App., 146 S W.2d 806, er¬ 
ror dismissed Judgment correct— 
Ablowich V. Jefferson Standard 
Life Ins. Co, Civ.App, 85 S W 2d 
259, 260, error dismissed—Easton 
V. Wash, 16 S.W. 788, 4 Tex App. 
Civ.Cas § 129—Bach v. Ginacchio, 
1 Tex.App Civ.Cas. § 1315. 

Vt.—French v. Wilkins, 17 Vt. 341. 
Va.—Cousins v. Commonwealth, 47 
S.E2d 391, 392, 187 Va. 506. 

3 C.J. p 1047 note 71—13 C.J. p 812 
note 51. 

33ay of notice of entry of judgment 
S.D.—^Althen v. City of Mt. Vernon, 
42 NW2d 231, 232, 73 S.D. 299. 
Appeal from final decree in admiralty 
In computing the time for an ap¬ 
peal from a final decree in admiralty, 
the day of the entry of the decree 
will be excluded.—^Pillsbury v, Alaska 
Packers Ass’n, C.C.A.Cal., 78 F 2d 687, 
591, reversed on other grounds 57 S. 
Ot. 682, 301 U.S. 174, 81 L.Ed. 988. 
Day following entry of judgment ex¬ 
cluded. 

Where the appeal is required to be 
filed within a specified number of 
days after a copy of the order or 
judgment has been mailed, the day 
following the entry of judgment is 
to be excluded.—Payne v State In¬ 
dustrial Accident Commission, 46 
P.2d 581, 150 Or. 520. 

Day of entry of judgment counted. 
XJ.S—Baxter v. Bevil Phillips & Co., 
D.C.Ala, 219 F. 309, 312. 

Pa.—^Agnew v. Philadelphia, 2 Phil. 
370. 

Dxclusion of first day required by in¬ 
terim statute 

In the computation of the period 
for the timely presentation of a writ 
of error it was held that, by reason 
of the statute of 1916 which con¬ 
trolled in this case, the day the judg¬ 
ment was awarded would not be 
counted, but it was pointed out that 
under the law in effect prior to the 
statute of 1916, and under the Code 
of 1919 which was In effect at the 
time of the rendering of the decision, 
the day the judgment was entered 
would have been counted.—School 
Board of City of Harrisonburg v. 
Alexander, 101 S.E. 349, 850, 126 Va. 
407. 

On appeal from the report of com¬ 
missioners on claims against an es¬ 
tate, the day when the report is re¬ 
turned to the probate court is to be 
excluded.—Robinson v, Robinson, 32 
Vt. 738. 

Return day of writ of error 

In reckoning the time within which, 
under a court rule, a writ of error 
must not be made returnable the 
date of issue must be excluded and 
the return day included.—^Doyle v. 
Mizner, 50 N.W. 392, 41 Mich. 649. 
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award^^ or the day of the entry of the order,^ or 
the day of the rendition of the final decision,2 or 
the 'day a motion for a new trial is overruled^ will 
be excluded and the day on which the appeal was 
taken will be included.^ In computing a period of 
time within which a writ of error is not permitted 
on an award of arbitrators, either the day of filing 
the award or the day of filing the writ of error is 
excluded.^ 

Under the Federal Rules of Criminal Procedure 
providing that an appeal by a defendant is to be 
taken within a specified number of days after the 
entry of the judgment or order appealed from, and 
also providing that in computing a period of time 
the day of the act or event after which the designat¬ 
ed period of time begins to run is not to be in¬ 
cluded, the period of time for an appeal by a de¬ 
fendant would be computed by excluding the day 
of the entry of the order appealed from,^ and the 
fact that the notice of the order appealed from was 
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mailed to the attorney for the defendant would not 
enlarge the time in which the appeal could be tak¬ 
en.*^ 

Under statutes requiring the taking of an appeal 
or a writ of error, or the filing of papers neces¬ 
sary to perfect it, a specified number of days be¬ 
fore the term at which it is heard, the decisions 
are at variance, some holding that both the day of 
filing and the first day of the term are to be ex- 
cluded,^ others holding that both days must be 
included,^ while still others hold that either one 
day or the other must be included,io and some ap¬ 
ply the rule that the first day of the period is to 
be excluded and the last included.^^ 

If the period of time in which to take an appeal 
is expressed as “from’^ or “after” an act or event, 
it will be computed in certain jurisdictions in ac¬ 
cordance with the ancient English rule, and if the 
period for taking an appeal is to be reckoned “from” 


On appeal from a settlement by 

auditors with township officers, the 
time IS to be computed by excluding’ 
the day of settlement.—McCready v. 
McGovern, 1 KuLp, Pa., 474. 

99. Pa—Sims v. Hampton, 1 Serg. 

& R. 411. 

53 C.J. p 810 note 6. 

Statute becoming effective during 
running of period 

Where an award of arbitrators was 
made in 1951, and the law permitted 
either party to apply to the court 
for confirmation within one year 
after the award was made, and at 
that time the law of Wisconsin was 
to the effect that In computing a pe¬ 
riod of years, the first day would be 
included, but during the running of 
the one year period in which the 
award could have been confirmed the 
time-computation statute was amende 
ed so that in computing a period of 
time, whether in years, months, 
weeks, or days, the first day would 
be excluded, and thereafter action 
was taken which raised the gues- 
tion whether March 1 or March 2 
of 1952 would be the last day for 
applying for confirmation of the 
award, It was held that March 2 
would be the last day since the stat¬ 
ute which became effective during the 
running of the period would control, 
and in computing the period of one 
year the first day, that is, the day 
the award was filed, with the court, 
would not be counted.—Pick Indus¬ 
tries, Inc. V. Gebhard-Berghammer, 
Inc., 69 N‘.W.2d 798, 264 Wis. 353, 
mandate modified on other grounds 
60 lsr,W.2d 264, 264 Wis. 353. 

1. Vt.—^Essex Storage Electric Co. 

V. Victory Liumber Oc., 108 A, >426, 

427, at VU 427* 


“Prom” as excluding date order is 
filed 

Where a statute provides that an 
appeal Is to be taken '‘within*' a spe¬ 
cified number of days "from” the 
date on which the order or judgment 
appealed is filed, it has been held 
that the word "from” indicates when 
the appeal period begins to run, and, 
since the word “from** means away 
from, contact with or proximity to, 
out of, as release from, etc., it might 
in reason be held that the statute in¬ 
cludes the date the order is filed; 
but, with a view to liberality, the 
date the order is filed is excluded, 
and the time begins to run the fol¬ 
lowing day.—In re Warner's Estate, 
33 So.2d 728, 729, 160 Fla. 103. 

2. Ala—Cochran v. State, 89 So. 278, 

279, 206 Ala. 74. 

Appeal from refusal of tax abatement 

Where an application for a tax 
abatement was filed Nov. 6, 1939, 
and was deemed refused when not 
acted on by the assessors within 
four months, the four-month period 
expired March 6, 1940, and in this 
computation November 6 was ex¬ 
cluded and March 6 was included. 
Thereafter the taxpayer had the right 
to appeal within ninety days after 
the time the application was deemed 
refused, and ninety days after March 
6 included twenty-five days in March, 
thirty days in April, thirty-one days 
in May, and four days in June, and 
the ninety-day period expired at the 
close of the day June 4 with this 
day to be included in this computa¬ 
tion. This was held to be in accord¬ 
ance with ■the ordinary principles 
governing computaticm of time.— 
Boston Penny Sav. Bs^k v. Amemors 
of Boston^ 6.1 N.E.2d 1, 2, 314 Mass. 
,699. 


3. U.S—^Northwestern Public Serv¬ 
ice Co. V. Pfeifer, C.C.A.S.D., 36 P. 
2d 5, 6. 

Tenn—^Waller v. Skeleton, 212 S.W.2d 
690, 693, 31 Tenn App. 103, certio¬ 
rari denied 211 S.W.2d 445, 186 
Tenn. 433. 

4. Ala.—Field v. Gamble, 47 Ala. 
443. 

Ark.—Corpus Juris cited in Robert¬ 
son V. Cunningham, 178 S.W 2d 
1014, 1015, 207 Ark. 76. 

NH.—Clough V. Wilton, 104 A. 453, 
454, 79 NH. 66. 

Ohio.—Bushong v. Graham, 4 Ohio 
Cir.Ct. 138, 2 Ohio Cir.Dec. 464. 

3 C.J. p 1048 note 72. 

5. Pa—Frantz v. Kaser, 3 Serg. & 
R. 396. 

6. US.—Crow V. U. S., C.A.Cal., 203 
P2d 670, 671. 

7. U.S. — Crow V, U. S., supra. 

8. Ill.—Coleman v. Keenan, 76 Ill. 
A.pp. 315. 

Inclusion of day to which time runs 

The rule is to exclude the day on 
which the time commences to run 
and include the day to which it 
should run.—Chicago Burlington & 
Quincy R. Ck). v. Evans, 39 Ill.App. 
261, 262. 

9. N.C.—^Anonymous, 2 N.C. 462, 

la N M,—Albuquerque v. Zeiger, 25 
P. 787, 5 N.M. 518. 

Bay of taking appeal included 
Mass.^Wheeler v. Bent, 4 Pick. 167. 

11. I4ahq.—-Sebree v. -Smith, 16 P. 
477, 2 Idaho 337. 

Mo.—St Louis V. Bambrick, 41 Mo. 
App^ 343T-PeeFe v. Hucht, 32 Mo. 
App. 153—^Bailey v. Lubke, 8 Mo. 
i' App 57*, 


868 





86 G. J. S* 

or ''after’’ the rendition of the judgment the day 
the judgment was rendered will be counted as one 
of the days .^2 

In the computation of the period for filing an ap¬ 
plication or petition for a rehearing, the rule of 
excluding the first day is generally applicable, 
in at least one jurisdiction it is held that neither 
the day on which the notice of judgment is given 
nor the day on which the judgment becomes execu¬ 
tory and final will be counted.^^ 

Under a statute requiring that writs of certio¬ 
rari be brought within a specified time after the 
rendition of judgment, in the computation of the 
time specified the day the judgment was rendered 

will be counted. 

In the computation of the period allowed for fil¬ 
ing exceptions where the period begins to run from 
the receipt of written notice of the decision, the 
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day the written notice is received is excluded from 
the computation.^^ 

In those jurisdictions where a period of time 
from an act or event is computed by including the 
day of the act or event, a period of time for the 
filing of a traverse to the findings of a jury will 
be computed by counting as one of the days the 
day on which the adverse finding was had^^ or 
by counting as one of the days the day of the ren¬ 
dition of judgment.'IS 

Briefs; record; abstract. In the computation 
of the time in which to file a brief^® or record^® on 
appeal, or in computing the time for filing or serv¬ 
ing an abstract or transcript of the record,the 
general rules of time computation apply, and, while 
it is sometimes held that either of the terminal days 
may be excluded and the other included,the gen¬ 
eral rule is to exclude the first day and include 
the last day,23 but in those jurisdictions in which 


12. Ky.—Dehart v. City of Olive 
Hill, 205 S.W2d 351, 362. 305 Ky. 
864—Salisbury v. Commonwealth, 
70 S.W.2d 987, 98S, 254 Ky. 77— 
Bass V. Commonwealth, 254 S.W. 
747, 748, 200 Ky. 230—Logan Coun¬ 
ty V. McCarley, 223 S W. 1094, 1095, 
188 Ky. 705—McKinster v. Shaffer, 
217 S.W. 676, 677, 186 Ky. 598— 
East Tennessee Telephone Co. v. 
Board of Councilmen of City of 
Frankfort, 134 S W. 475, 476, 142 
Ky 408, rehearing denied 136 S.W. 
138, 143 Ky. 86. 

3 C.J. p 1047 note 71 [a]. 

Appeal from final order 

The time for an appeal from a final 
order is computed by including as 
one of the days the day the final 
order was made—Noe v. O’Neil, 236 
SW.2d 893, 895, 314 Ky. 641. 

Appeal from resolution of zoning 
commission 

The period for filing an appeal 
from a resolution of a zoning com¬ 
mission reclassifying property, which 
was required to be within a specified 
number of days after notice of the 
resolution, would be computed by in¬ 
cluding the day the notice was giv¬ 
en—Oertel v. Louisville and Jeffer¬ 
son County Planning and Zoning 
Commission, 251 S.'W.2d 276, 276. 

13. N.C.—Bird v. Gilliam, 31 S.E 
267, 123 N.C. 63. 

4 C.J. p 637 note &5 to]. 

Time for application for rehearing 
see Appeal and Error § 1438. 

14. La.—-MoCollister v. Police Jury 
of Sabine Parish, App., 197 So. 661, 
662. 

4 O.J. p 637 note 56 Cel. 

Day notice of judgment is given 
Since the day that notice of judg¬ 
ment Is given Is to be excluded In 
computing the time in which an ap¬ 


plication for a rehearing may be 
timely filed, it was necessary to de¬ 
termine whether notice of judgment 
was given on the day it was mailed 
or on the day it was received, and the 
.supreme court held that the day it 
was received was the day it was giv¬ 
en, and, accordingly, the day it was 
received should be excluded from the 
count.—Lacaze v. Hardee, 6 So. 2d 
663, 665, 199 La. 666. 

Application for rehearing not timely 
filed 

La.—Tate v. Tate, App., 13 So.2d 81— 
Tyson v. Baker, App., 12 So.2d 
468. 

15. Ga.—^Barrett v. Devine, 60 Ga. 
632, followed in Western, etc., R. 
Co. V. Carson, 70 Ga. 388—Jones 

V. Smith, 28 Ga. 41. 

16. Mass.—Jefferson v. L'Heureux, 
200 NB. 355, 356, 293 Mass. 490. 

17. Ky—Chapman v. Baker, 226 S 

W. 2d 769, 312 Ky. 138—Royse v. 
Vigusin, 216 S.W.2d 892, 309 Ky. 
89. 

18. Ky.—^Avery v. Davenport, 190 S. 
W.2d 663, 300 Ky. 866. 

19* Ind.—Local Union No. 403 v. 
Demetrakopoulos, 19 N.E.2d 466, 
215 Ind. 452. 

Mo.—^Burgess v. Magers, Mo., 24 S. 

W.2d 1042, 

To a speoified date 

Where the time for ftling a brief 
was extended *'to’' a speoified date, 
it was held that it was used in its 
exclusive sense and did not include 
the date specified—Myers v. Winona 
Interurban Ry. Co., 98 N.E. 181, 132, 
50 Ind App. 268, 

20. Bays ‘‘intervene” 

XTndet a statute providing that 
where ten, hut not twenty days, in¬ 
tervene between the last day of the 

869 


term of the court from which an 
appeal is taken and the first day of 
the term of the appellate court the 
record shall be filed on or before the 
tenth day of the term, a record filed 
on the fifteenth day of the month 
is not in time if the term begins on . 
the fifth day of the month.—Metro¬ 
politan Accident Association v. Froi- 
land, 59 III.App. 513. 

Both terminal days not to he ex¬ 
cluded 

In the computation of the time in 
which to file the record on appeal, 
the day of the entry of judgment will 
be excluded as the first day and the 
last day of the period will be in¬ 
cluded; it is not proper to exclude 
the day after the day of entry of 
judgment, and it is not proper to ex¬ 
clude both terminal days.—^Peterson 
V. Spaugh, 222 P. 580, 581, 31 Wyo. 
26. 

21. Iowa.—^Knapp v. Baldwin, 238 N. 
W. 542, 546, 213 Iowa 24. 

La.—Pugh V. Pugh, 43 So.2d 594, 216 
La, 239. 

Or.—Cauldwell v. Bingham & Shelley 
Co., 155 P. 190, 84 Or. 257. 

Tex.—Goldberg v. Spense, Civ.App., 
203 S.W.2d 330—Farmer v. Fuller, 
Civ.App., 70 S,W2d 599, 600. 
Transcript held filed within specified 
time 

Neb.—Brunck v. Wood, 50 N.W. 960, 
961, 33 Neb. 639. 

Certificate of transcript held filed 
within required time 
N. J —'Central Home Trust Co. v* 
Walsh Bakeries and Restaurants, 
165 A. 107, 1Q8, 11 N.J.Miso. 161. 

22. N.M.—Albuquerque v. Zeiger, 25 
^ P. 787, 788, 6 N.M. 518. 

I 23« III.—Storm V. Ahlering, 249 Ill. 

I App. 272, 273, 274. 



§ 13(10) TIME 

a period of time from or after an act or event is 
computed by including the day of the act or event, 
a provision that a transcript of the record be filed 
within a specified number of days after the filing of 
the bill of exceptions will require the computation 
to be made by including, as one of the specified days, 
the day of the filing of the bill of exceptions.^^ If 
the time for filing or serving the abstract or tran¬ 
script is expressed as “before,” “by,” “to,” “tilb” 
“until,” etc,, a specified day or date, such words 
may be either inclusive or exclusive, and if they 
are used, in an inclusive sense they will include the 
specified day or date to which the reference is 
made.25 Under a statute requiring the transcript 
of the return to be recorded within a specified num¬ 
ber of days after the levy of the attachment, in com- 
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,puting the specified number of days the day of 
the attachment will be excluded.In the com¬ 
putation of the tenth day of a term of court “on 
or before” which the transcript is to be filed, the 
day on which the term begins is reckoned as the 
first day of the term.27 

Bill of exceptions. In the computation of the 
period of time within which a bill of exceptions is 
to be presented, allowed, or served, it is sometimes 
held that either the first or the last day should be 
excluded,28 and it may be necessary, because of a 
statutory provision, to include in the reckoning the 
day on which the judgment is rendered,^^ but the 
general rule of excluding the first day and including 
the last day is usually applied,^^ and the general 


Or.—'Vincent v. First Nat. Bank of 
Newberg-, 143 P. 1100, 1101, 76 Or 
i679—Pringle Falls Electric Power 
& Water Co. v. Patterson, 128 P. 
820, 65 Or. 474—McCabe-Duprey 

Tanning Co. v. Justice’s Court of 
Grants Pass Dist., Josephine Coun¬ 
ty. 102 P. 795. 796. 57 Or. 44. 
Puerto Rico —Quinones v. Zalduondo, 
32 Puerto Rico 790, 791—Lopez v. 
Quinones, 27 Puerto Rico 783, 786. 
4 CJ. p 465 note 45. 

Service thirty days before day set for 
hearing 

Where the requirement was that 
the abstract of the record be served 
thirty days before the day on which 
the cause is set for hearing, and the 
abstract and brief were served on 
September 17, and the cause set for 
hearing on October 17, it was held 
that the rule of excluding the first 
day and including the last would be 
applied, and by excluding Septem¬ 
ber 17 as the first day and includ¬ 
ing October 17 as the last day serv¬ 
ice was made thirty days before 
the day set for hearing.—Burgess v. 
Magers, Mo., 24 S.W.2d 1042, 1044. 

Time for filing transcript of judg¬ 
ment 

In computing time allowed for fil¬ 
ing transcript of judgment of in¬ 
ferior court from which appeal is 
taken, day on which judgment was 
rendered must be excluded and day 
on which transcript was filed must 
be included.—Ohavis v. Pridgeon, 180 
S.W-2d 320. 207 Ark. 281. 

Zincluding day from which reckon¬ 
ing is made 

Where an appeal was perfected 
when the time expired to except to 
the sureties on the appeal bond, and 
the transcript on appeal should have 
been filed a specified number of days 
thereafter, the computation of the 
time for filing the transcript would 
exclude the day of expiration of the 
time to except to the sureties on the 
appeal bond.—Sherwood V. State In¬ 


dustrial Accident Commission, 103 P. 
2d 714, 164 Or. 674. 

Time computed from act done 

In an early case it was held that, 
since the time for filing the transcript 
of the record was to be computed 
from an act done, the day on which 
the act was done should be included 
in the computation—Jacobs v. Gra¬ 
ham, 1 Blackf., Ind, 392. 

24. Ky.—'Wolford v. Commonwealth, 
189 S.W.2d 680, 681, 300 Ky. 491. 

Appeal on partial transcript 

To authorize the prosecution of an 
appeal on a partial transcript, a 
schedule must be filed within a speci¬ 
fied number of days after the grant¬ 
ing of the appeal, and in computing 
the number of days specified the day 
on which the appeal was granted 
must be counted.—Geoghegan v. Bee¬ 
ler, 1 Ky.L. 514. 

25. La.—Gibson v. G. I>ounson, Inc., 
App., 147 So. 370. 

Or.—^Wachsmuth v. Routledge, 51 P. 

443, 444, 36 Or. 307. 

2 C.J. p 465 note 44. 

Time for filing certificate of evidence 
An order extending the time for 
filing a certificate of evidence to a 
specified date gives all of the speci¬ 
fied day for the filing.—Stanmeyer v. 
R'osenwald, 121 Ill.App. 583. 

26. 'Mass—Bemis v. Leonard, 118 
Mass. 602, 19 Am.R. 470. 

27. Ill.—Brown v. Leet, 26 NE. 639, 
'640, 136 Ill. 203—Metropolitan Ac¬ 
cident Association v. Proiland, 59 
I11.APP. 513. 

28. Ga.—Blair v. Blair, 72 S.E.2d 
288, 209 Ga. 347—Pelker v. Still, 
127 S.E. 609, 160 Ga. 104. 

Only first or last day to be counted 
Ga.—Charleston & W. C. Ry. Co. v. 
Cotton Seed Oil Co., 96 S E. 586, 
687, 22 GaApp. 337. 

Computing time for service of bill 
of exceptions 

In computing the time within 
whi-ch a bill of exceptions should he 
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served, the statutory provision to 
the effect that either the first or the 
last day should be excluded is ap¬ 
plicable.—Rusk V. Hill, 45 S.E. 42, 
45, 117 Ga 722. 

Action held taken within time spec¬ 
ified 

Ga—Zachry v. People’s Bank of 
Franklin, 148 SB. 165, 168 Ga. 469 
—Jenkins v. Crockett, 138 SE 787, 
164 Ga 391—Cassedy v. State, 7 S. 
E 2d 190, 61 Ga.App. 621—May v. 
Morgan, 110 S E. 30, 28 GaApp. 
27—Rewis v. State, 108 S.E. 62, 27 
Ga.App. 258. 

29. Va—Timmons v. Common¬ 

wealth, 141 S.E. 125, 149 Va. 464— 
Thrift V. Commonwealth, 112 S.E. 
770, 771, 133 Va. 800—Portner v. 
Fortner’s Ex’rs, 112 S.E. 762, 769, 
133 Va. 251—James v. Common¬ 
wealth, 112 SE. 761, 762, 133 Va. 
7'23—Kelly v. Trehy, 112 S.E. 757, 
758, 133 Va. 160. 

30. Ala.—^Clark v. Henderson, 12 So. 
2d 743, 746, 244 Ala. 237—Parker 
V Duke, 167 So. 436, 437, 229 Ala. 
361—Macertney v. Gwin, 119 So. 
238, 218 Ala. 629—Battle v. Wright, 
116 So 349, 217 Ala. 354—Clark v. 
Watson, 71 So. 95, 195 Ala. 7. 

Ark.—Tull V. Ball, 200 S.W. 988, 132 
Ark. 617. 

Me—Jones v. Jones, 8 A.2d 141, 143, 
136 Me. 238 

Tenn—^Fletcher v. Russell, 177 S.W. 

2d 854, 856, 27 Tenn.App. 44. 

Tex.—Lemons v. State, 87 SW.2d 
714, 715, 129 Tex.Cr. 419—Bivens v. 
State, 15 S.W.2d 7, 111 Tex.Cr. 561. 
4 C.J. p 279 note 84. 

Excluding day of entry of judgment 
or decree 

In computing the time for filing a 
bill of exceptions and applying the 
rule of excluding the first day, it is 
the day that judgment is entered, 
and not the day of rendition, that is 
excluded from the count —^Rayburn 
V. Nortou, 36 F.2d 986, 987, 150 Or. 
140. 
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rule also applies where an order is made extending 
the time,^^ with the result that the day the order is 
made will be excluded from the computation.^ 2 

certain jurisdictions a period of time which runs 
from or after an act or event is computed by in¬ 
cluding the day of the act or event, and in those 
jurisdictions, if the bill of exceptions is to be filed 
within a specified number of days after judgment 
becomes final, the day that the judgment becomes 
final is included in the computation.^3 If the pe¬ 
riod of time for filing a bill of exceptions is ex¬ 
pressed as “before,^’ "by,^^ “to/^ ^^till,” ''until,*' etc., 
a specified day or date, the period will, in some 
instances, include the specified day or date,^^ while 
in other instances the period for filing is consid¬ 
ered to exclude the specified day or date.35 A re¬ 
quirement that a bill of exceptions be submitted 
to the opposing party "not less than*’ a specified 
number of days necessitates that the bill be sub¬ 
mitted the specified number of clear days with both 


terminal days excluded.^® 

Case-made; statement of facts. The general 
rule of excluding the first day and of including the 
last day is customarily applied in the computation of 
time for filing or serving a case-made or a state¬ 
ment of facts,and, in accordance with this rule, 
the day the final judgment was entered will be ex¬ 
cluded as the first day.^S If the time for making 
or serving a case-made is "to” or "untir* a day 
certain, the time allowed includes the day named 
as the close of the period prescribed.39 

Appeal bond or undertaking. The general or 
common-law rule of time computation whereby the 
first day is to be excluded and the last day included 
is generally applicable in reckoning the time for 
filing an appeal bond or undertaking,'^0 or for filing 
an affidavit in lieu of an appeal bond,^^ or in com¬ 
puting the time for excepting to the sufficiency of 
sureties on an appeal bond.^^ Where the time for 


31. Ark.— P etroleum Producers* 
Ass’n V. First Nat. Bank, 263 S W. 
965, 966, 166 Ark 267—Peebles v 
Eminent Household of Columbian 
Woodmen, 164 S W. 296, 298, 111 
Ark. 435—W. C. Early Co. v. Max¬ 
well, 148 S.W. 496, 103 Ark. 569. 

32. Ark —P etroleum Producers’ 
Ass’n v. First Nat. Bank, 263 S.W. 
965, 966, 165 Ark. 267—Baggrett v. 
State, 242 S W. 570, 154 Ark. 333— 
Peebles v. Eminent Household of 
Columbian Woodmen, 164 S.W. 296, 
298, 111 Ark, 435. 

4 C.J. p 290 note 88. 

33. Ky.—^Eouisville Ry. Co. v. Wel¬ 
lington, 128 S.W. 1077, 1078, 137 
Ky. 719. 

IncludliLg day motion, for new trial 
overruled 

The day on which a motion for new 
trial was overruled, and on which 
day judgment became final, must be 
counted in determining the time 
within which to file a bill of excep¬ 
tions.—Nicholas V. Hook, 168 S.W.2d 
971, 972, 289 Ky. 406. 

34. Md.—Stiegler v. Eureka Life Ins. 
Co. of Baltimore, 1’27 A. 397, 407, 
146 Md. 629. 

Mass —London Clothes v. Maryland 
Cas. Co., 63 N.B.2d 677, 679, 318 
Mass. 692. 

4 C.J. p 280 note 85. 

35. Ind.—^Hartman v. Ringgenberg, 
21 N.E. 464, 466, 119 Ind. 72. 

4 C.J. p 280 note 86. 

36. Md.—Stiegler v. Eureka Life Ins. 
Co. of Baltimore, 146 Md. 629, 127 
A, 397, 408. 

37. Okl.—Wolfe v. Harris, 240 P. 

316, 317. 112 Okl. 68—Barger- 

Adams Ce. v. Walker Bros., 155 P. 
587, 65 Okl. 637—CJampbell v. Ru¬ 


ble, 135 P. 1050. 40 Okl. 48—May 
V, State, 73 P.2d 875, 63 Okl.Cr. 165 
—Caldwell v. State, 48 P.2d 356, 
57 Okl Cr 320—Hurt v. State, 32 P. 
2d 745, 55 Okl.Cr. 424—Welch v. 
State, 260 P. 787, 788, 38 Okl.Cr. 
300. 

4 C J. p 348 note 80. 

Time for making, serving, or filing 
case-made or statement of facts 
see Appeal and Error §§ 932, 964. 

Case on appeal 

In computing the time for filing a 

case on appeal, the first day will be 

excluded.—Turrentine v. Richmond 

& Danville R. Co., 92 N.C. 642, 644. 

miiLg of statement of facts not time¬ 
ly 

Tex.—^Artho v. State, 1 S.W.2d 629, 
630, 108 Tex.Cr. 463. 

38. Okl.—Campbell v. Ruble, 135 P. 
1050, 40 Okl. 48—Welch v. State, 
260 P. 787, 788, 38 Okl Cr. 300. 

39. Kan.—Consolidated Kansas City 
Smelting & Refining Co. v. Peter¬ 
son, 55 P. 673, 674, 8 Kan App. 316 

Okl.—First Trust & Savings Bank 
of Chicago, Ill., v. Bloodworth, 174 
P. 545, 546, 70 Okl. 317—St. Louis 
Commission Co. v. Calloway, 47 P. 
1088, 6 Okl. 393. 

40. La.—^Industrial Loan Co, of 
Monroe v, Hendricks, 146 So. 317, 
318, 176 La. 634—^Bencaz v. Beck- 
endorf, App., 46 So.2d 534, 536. 

Ohio,—Enger v. King, 29 O.C.A. 127, 
128—Baldwin Co. v. Alexander, 11 
Ohio N P.,N.S., 133, 134. 

Or.—^Vincent v. First Nat. Bank of 
Newberg, 143 P. 1100, 1101, 149 
P. 938. 76 Or, 679. 

Tex.—^Lewis v. Lewis, Civ.App., 77 
S.W.2d 687. 

3 C,X p 1182 notes 96, 97. 
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Computation of time for filing ap¬ 
peal bond or undertaking see Ap¬ 
peal and Error § 565 a. 

Within, specified time from renditiozL 
of judgment 

Where the time for filing the ap¬ 
peal bond was within a specified 
number of days from the rendition 
of judgment, the period would be 
computed by excluding the day of 
rendition of judgment, and the last 
day of the specified number would be 
included.—Moy Fang Chung v. Blue 
Island Oil Products Co., 168 N.E. 346, 
347, 336 Ill. 439. 

Inclusion of both, terminal days 

Under a statutory provision re¬ 
quiring defendant in a forcible de¬ 
tainer action who desires to appeal 
from an adverse decision to execute a 
traverse bond within three days aft¬ 
er the finding, both the day on which 
verdict is returned and day on which 
bond is executed must be included in 
computation.—^Newbold v. Bosler, 183 
S.W.2d 481, 4*82, 298 Ky. 607. 

Statutory rule inapplicable 

The statute providing for the ex¬ 
clusion of the first day and inclusion 
of the last day as inapplicable m com¬ 
puting the period of seventy two 
hours provided for filing a counter 
bond in a replevin action.—Biglin v. 
Hayes, Pa.Com.Pl., 44 Lack.Jur. 33. 

piling of bond not within time speci¬ 
fied 

Ill.—Traders’ Safe, etc., Co. v. Calow, 
77 Ill.App. 146. 

41. Tex.—Cray v. Port Arthur City 
Lines, Civ.App., 149 S.W.2d 1030, 
1031, error dismissed, judgment 
correct. 

42. Or.—Ewen v. Smith, 69 P.2d 523, 
524, 156 Or. 669. 
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§§ 13(10)-13(11) TIME 


filing an appeal bond was extended “to” a specified 
date, the filing of the bond on the specified date was 
too late.'^s 

§ 13(11). -Computation of Periods 

of Limitations and of Time with¬ 
in Which to Sue 

In the computation of a period of limitations or a 
period of time in which to bring suit, the general rule 
of excluding the first day and including the last day 
is usually applied, and in the application of this rule 
the day of the act that marked the commencement of 
the period, that is, the day the cause of action accrued, 
Is to be excluded. 

In the computation of a period of limitation fo-r 
the purpose of determining whether a civil action 
or a criminal prosecution has been brought with- 

of filing of 'bond excluded 
Or. —^McCabe-Duprey Tanning Co v. 

Justice's Court of Grants Pass 
I>xst., Josephine County, 102 P. 795, 

796, 57 Or. 44. 

43. Ill.—Taylorville Sanitary Dist.' 

V. Kelson, 166 N E. 60, 334 Ill. 510. 

44. Wash—estate v. Levesque, 106 P. 

2d 309, 310, 5 Wash.2d 631. 

Mode of computation of period of 
limitation generally see Limita¬ 
tions of Actions § 262, and with 
reference to criminal prosecutions 
see Criminal Law § 233. 

45. Wash.—State v. Levesque, su¬ 
pra. 

46. Wash.—State v. Levesque, su¬ 
pra. 

The purpose of the statute provid¬ 
ing that the first day is to be ex¬ 
cluded and the last day included is 
to avoid the necessity of dividing 
the day the cause of action accrues, 
without shortening the time allowed, 

—Happle V. Monson, 17 K.W.2d 391, 

392, 235 Iowa 650. 

Good reason for rule 

^'In several of these cases, the ac¬ 
tual result of the rule . . . may 

be, under given circumstances, to 
give the party one day more than the 
statute time m which to bring suit, 
inasmuch as he would be legally enti¬ 
tled to act on the very day of the 
event from which the time is com¬ 
puted, if that event took place at an 
hour of the day which would per¬ 
mit of action; but, on the other 
hand, the opposite rule . . . 

would, under other circumstances, 
give him one day less than the stat¬ 
ute time, and if that time was one 
day only, would give him no time at 
all. There is good reason, there¬ 
fore, In the rule ... of treating 
the day of the act or ^vent as a point 
of time onjty, and excluding it alto¬ 
g-ether from the computation.*'—Col¬ 
lateral Liquidation v. Palm, 293 K.W. 

846, 847, 296 Mich. 702—Warren v. 

Slade, 23 Mich. 1, 5, 9 Am.R. 70. 


m the time allowed by law, it frequently is neces¬ 
sary for the courts to ascertain the exact time from 
which the period begins to run.^^ As a practical 
proposition, it would be very difficult to commence 
the computation of such a period from the pre¬ 
cise moment the act was done which started the 
statute to run, since in many instances this would not 
be susceptible of proof, ^5 and to obviate the neces¬ 
sity for such proof the courts have adopted more 
or less arbitrary rules,and under such rules the 
day on which the act was done is either entirely 
included or entirely excluded.'^ 

The common-law rule of time computation^^ jg 
applied in computing periods of limitation, criminal 
as well as civil,and under this rule the first day,50 

288, 291, 353 Mo 247—Seested v. 
Dickey. 300 S.W. 1088, 1094, 318 
Mo. 192—^Wbite v. Teague, App., - 
177 SW.2d 517, 526, affirmed 182 
S.W.2d 288, 353 Mo. 247. 

Mont —McFarland v. Stillwater 
County, 98 P 2d 321, 324, 109 Mont. 
544. 

K.J.—State V. Rhodes, 95 A 2d 383, 
386, 11 K.J. 515. 

K.Y.—^Application of Three Sofia 
Bros. Corp., 76 K.Y.S 2d 337, 338, 
190 Misc. 891. 

Pa—Gibson v. Pittsburgh Transp. 

Co, 166 A. 842, 311 Pa. 312. 

Tex.—^Key v. Forshagen, Civ.App., 57 
S.W.2d 232. 

24 C.J. p 339 note 19—37 C.J. p 1054 
notes 59, 60. 

First day not excluded in computing 
period of years 

In computing a five-year period 
of limitation, it was held that, since 
the statute which provided that "the 
day from which any specified number 
of days, weeks, or months is reck¬ 
oned shall be excluded in making the 
reckoning" made no provision for 
excluding the first day in computing 
a period of years, the first day of the 
five-year period would be included in 
the computation.—^Connecticut Kat. 
Bank v. Bayles, 57 N.E. 1107, 163 N. 
Y. 561^—'Aultman, etc, Co. v. Syme, 
57 K.B 168, 169, 163 K.Y. 64, 79 Am. 
S.R. 666. 

J>ay of publication of libel excluded 

In computing time of running of 
statute of limitations with respect to 
an action for libel, day of publica¬ 
tion is excluded.—Stella v. James J. 
Farley Ass'n, 122 K.Y.S.2d 322, 326. 

Opposite view formerly prevailed 

*Tt may safely be said that the 
general rule is now well settled that 
the terminus a quo should ordinarily 
be excluded from a period of limita¬ 
tion like the proBent, although the 
opposite view prevailed in earlier 
aays."—S. V. Hurlhurt & Sons, H 


Iowa.—^Happle v. Monson, 17 K 
W 2d 391, 392, 235 Iowa 650. 

37 C.J. p 1054 note 57. 

48- KJ.—State V. Rhodes, 95 A.2d 
383, 386, 387. 11 K.J. 515. 

TTsual rule 

Mo.^—Seested v. Dickey, 300 S.W. 
1088, 1094, 318 Mo. 192. 

Rule according to weight of modern 
authority 

Fla.—^McMillen v. Hamilton, 48 So 2d 
162, 163, 20 A.L.R 2d 1246. 

48. K.J.—State v. Rhodes, 95 A.2d 
383, 386, 11 K J. 615. 

Computation of period in which to 
apply for workmen’s compensation 
see supra § 13 (8). 

50 . u.S.—^Macri v. Flaherty, D.C.S. 

116 F.Supp. 739—^U. S. v. Barber, 
D.C.Md., 24 F.Supp. 229, 231-—Sar¬ 
tor V. United Gas Public Service 

1 Co., D.C.La., 20 F Supp. 660— 
Schram v. IColowich, D.C.Mich., 2 
F.RD. 343, 344. 

Alaska—Lowe v. Hess, 10 Alaska 
174, 181. 

Ark—Matthews v. Warfield, 144 S. 
W,2d 22, 23, 201 Ark. 296—Shanks 
V. Clark, 300 S.W. 453, 464. 175 
Ark. 883. 

Cal.—Union Oil Co. of California v. 
Domengeaux, 86 P.2d 127, 131, 30 
Cal.App 2d 266. 

Del.— Molina v. Anchor Motor 
Freight of Del,, Super., 92 A.2d 294. 

Fla.— Corpus Juris cited in McMillen 
V. Hamilton, ^8 So* 162, 163. 164, 
20.A.L.R 2d 1246, 

Ill.— Corpus Juris quoted in Price v. 
Illinois Bell Telephone Co., 269 Ill. 
App. 581, 688. 

Iowa.—Happle v, Monson. 17 N.W.2d 
391, 235 Iowa 650. 

La.*—Jackson v, Kelly. 165 Go. 16, 
179 La. 767~^New York Life Ins. 
Co. V. Palermo, App., 30 So.2d 228, 
230. 

Minn.—Olesen v. Retzlalf, 238 K.W. 
12, 15, 184 Minn. 824, afi|rmcd 239 
K.W. 6T2, 184 Minm 624. 

]y[o.—White V. Teague, 182 
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that is, the day of the act which marked the com¬ 
mencement of the period,51 the day on which the 
cause of action accrued,^^ is to be excluded, and the 
last day of the period is to be included in the 
count.53 Under this rule, in determining- the time 
within which a criminal prosecution must be 
brought, the day the offense was committed will be 
excluded from the computational and the day of 
finding and filing of the indictment will pro-perly 

be included.55 

In the computation of periods of time prescribed 
by statutes of limitation, the courts in many juris¬ 
dictions apply the common-law or general rule with¬ 
out regard for the literal language of the particular 
statute, and even though a statute woi^ld apparently 
require that the day the cause of action accrued be 
included in the count.5^ Thus, under a statute 
providing that certain penalties should be sued for 
within a specified number of days after they were 


TIME § 13(11) 

incurred, although the suit could be commenced on 
the day the penalty was incurred, in the computation 
of the period the day the penalty was incurred is 
excluded from the count.5^ Although the modern 
tendency is to follow the general or common-law 
rule,58 and to reject artificial distinctions,5'^ the 
rule is sometimes departed from,50 and the courts 
will not follow the rule where it would be contrary 
to manifest justice®^ or where the state of facts 
indicates that to follow the rule -would be clearly 
contrary to the legislative intent.®^ 

The common-law rule is not recognized in all ju¬ 
risdictions, and in certain states the ancient Eng¬ 
lish rule is applied, and under this rule, on an is¬ 
sue of limitations, where time is to be computed 
from a certain date, the day of that date is to be 
excluded but where the computation is from a 
certain event the date of that event must be in¬ 
cluded,®^ that is, the computation is made from 


Computation of time under death 
statute 

Ohio.—Toung- v New Tork Cent. R. 
Co, 28 N.E2d 687, 688, 64 Ohio 
App. 362. 

Suit to contest will 
Ohio.—^Wechsler v Shelander, 14 
Ohio Supp, 58, 61. 

Bl. U.S—U. S. V. Hardy, C C.A.W. 

Va., 74 F,2d 841, 842, 

Mich.—Collateral Liquidation v. 
Palm. 296 N.W. 846, 847, 296 Mich 
702. 

Mo —Thompson v. . Farmers" Ex¬ 
change Bank, 62 *S.W.2d 803, 807, 
333 Mo. 437. 

Wash.—State v. Levesque, 106 P.2d 
309, 310, 5 Wash,2d 631. 

X)ay on which judgment entered to 
-be excluded 

Mich.—^Warren v. Slade, 23 Mich, 1, 
9 Am.R. 70. 

N.C.-—Cook V. Moore, 95 N.C. 1. 

1^2. U.S.-^Macri v. Flaherty, D.C.S. 
C., 115 F.Supp. 739—U. S. v. Fish¬ 
er. D.C.Ky., 112 F.Supp. 233, 235. 
D.C.^—Freeman v. Pew, 59 F.2d 1037, 
61 App D C. 223- 

Fla.— Corpus Juris cited in McMillen 
V. Hamilton, 48 So.2d 162, 163, 164, 
20 A.LR.2d 124‘6. 

Mass.—Pierce v, Tiernan, 182 N.E. 

292, 293, 280 Mass. 180. 

Minn.—Haack v. Pollei, 158 N.W. 

908. 909, 134 Minn. 78. 

N.J.—Poetz V. Mix, 81 A,2d 741, 745. 
7 N.J. 436. 

Tex.—Ellis V, Heidrickr Civ.App., 154 
S.W.2d 293, 294, error refused- 
Day of injury to he excluded 
Del.—Molina v. Anchor Motor 
Freight of Bel., Super., 92 A2d 294. 

Day of accideut exoluAed 
Ill.—^Price V. lUinois Bell Telephone 
Co., 269 IU,App. 581, 588. 


Anniversary of date of libel 

Under a statute of limitations for 
libel requiring the action to be com¬ 
menced "within one year next after 
the cause of action accrues,” the 
expiration of the period of limitation 
would occur on the anniversary of 
the day the cause of action accrued. 
—McGlue V. Weekly Publications, B. 
C.Mass., 63 F.Supp. 744. 

53. US—^Macri v. Flaherty, D.C.S 

O, 115 F.Supp. 739—U. S. v. Fisher, 
D.C.Ky., 112 F.Supp. 233, 235 

Alaska.—Lowe v. Hess, 10 Alaska 
174, 181. 

Ark—^Matthews v. Warfield, 144 S.W. 

2d 22, 23, 201 Ark. 296. 

Cal.—^Union Oil Co. of California v. 
Domengeaux, 86 P 2d 127, 131, 30 
Cal.App.2d 266—People v. Hill, 37 

P. 2d 849. 851, 2 Cal App.2d 141. 

Del,—Molina v. Anchor Motor 

Freight of Del., Super., 92 A.2d 
294. 

Pla—McMillen v. Hamilton, 48 So.2d 
162, 163, 20 A.LR.2d 1246. 

Iowa.—Happle v. Monson, 17 N.W.2d 
391, 392, 235 Iowa 650. 

Minn.—Olesen v. Retzlaft, 238 N.W. 
12, 15, 184 Minn. 624, affirmed 239 
N.W. 672, 184 Minn. 624. 

Mo.—^White v. Teague, App., 177 S. 
w.2d 517, 626, affirmed 182 S.W, 
2d 288, 363 Mo. 247. 

Mont.—McFarland v. Stillwater Coun¬ 
ty, 98 P.2d 321, 324, 109 Mont. 644. 
Ohio—^Xoung v. New York Cent. R. 
Co., 28 N.E.2d 687, 688, 64 Ohio 
App. 362'—Wechsler v. Shelander, 
14 Ohio Supp, 58, 61. 

Tex.—Ellis V. Heidrick, Civ.App., 154 
S.W.2d 293, 294, ei^or ref-used-t- 
Key V. Forshagen, OIv.App., 67 S. 
W.2d 232. 

54. U.S.—Wiggrins y. U. S., aC.A. 
Cal., 6i F.2d 950, 951, certiorari 

m 


denied 64 S.Ct. 72, 290 US. 657, 
78 LEd. 5 69—U. S. V. Mathis, D.C. 
N.J.. 28 F.Supp. 582, 684. 

NJ.—State V. Rhode.s, 95 A.2d 383, 
386, 387, 11 N.J. 515. 

55. U.S—U. S. V. Mathis, D.C.N.J.. 
28 FS'upp. 582, 584. 

56. Cal —Union Oil Co. of California 
V. Domengeaux, 86 P.2d 127, 131, 
30 CaLApp.2d 266. 

Del.—Molina v. Anchor Motor 

Freight of Del., Super., 92 A.2d 294. 

57. N.Y.—People v. New York Cent. 
R Co., 28 Barb. 284. 286. 

58. Ill — Corpus Juris quoted in 
Price V. Illinois Bell Telephone Co., 
269 Ill.App. 581, 588 

Iowa—Corpus Juris cited in Happle 
V. Monson, 17 ‘N.W.2d 391, 392, 235 
Iowa 650. 

N.J.—State V. Rhodes, 95 A.2d 383, 
386, 387, 11 N.J. 515. 

37 C.J. p 1054 note 59. 

59. N.J.—State V. Rhodes, supra. 

60. U.S.—^U. S. for Use of Strona v. 
Bussey, D.C.Cal, 51 F.Supp. 996, 
999. 

61. U.S.— TJ. S. V. Hurlburt & Sons, 
11 Ct.(Cust.App 24, 27. 

62. U.S.—U. S. V. European Trading 
Co., 26 C.C.P.A. Customs 103, 109 
—U. S. V. Hurlburt & Sons, 11 Ct. 
Oust App. 24, 27. 

63. Kan.—Smith v. Kansas City, 80 
F.2d 1068, 1069, 148 Kan. 344. 

Ky.—Preston v. Preston, 159 S.W.2d 
414, 289 Ky. 552. 

Wis.—^North Shore Material Co. v. 
Frank W. Blodgett, Inc., 250 N.W. 
841, 213 Wls. 70. 

37 C.J. p 1054 note 68. 

64. U.S.—^Edwards v- McCullogh, D, 
C.Ky., 114 F.Supp. 766, 767. 

Kan.—Smith v. Kansas City, 80 F. 
2d 1068, 1069, 148 Kan. 344. 
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the event of the accrual of the cause of action rath¬ 
er than from the day on which it accrued.This 
distinction between computation from an act done 
and computation from a day and not from an act 
done is not recognized in most jurisdictions.^® 

If the common-law rule of excluding the first day 
and including the last day is followed in the compu¬ 
tation of a period of limitation, the same rule will 
be applied in the computation of the period in which 
suit may be maintained after the disability of in¬ 
fancy has ceased to exist but in computing age 
for the purpose of determining the period of dis¬ 
ability of infancy the general rules for the com¬ 
putation of age which are treated supra § 8 will 
be applied, and, m accordance with these rules, 
when limitation is figured, a year of age is not 
counted from the day of birth, but from the preced¬ 
ing day.®® 

In reckoning the limitation period for an action 
on a promissory note the day of maturity of the 


note is to be excluded from the count,®® and the 
statute does not begin to run until the day after 
the day for payment,*^® and thus, if a note is paya¬ 
ble on demand, the day of the date is to be ex- 
cluded.'^i 

The weight of authority is to the effect that the 
period of time for the presentation of claims against 
a decedent’s estate'^'2 or for bringing an action after 
rejection of a claim*^® will be computed in accord¬ 
ance with the general rule of excluding the first 
day and including the last. Thus, if the period 
for the presentation of claims runs from the date 
of the granting of letters testamentary or of admin¬ 
istration, the period of limitations will be computed 
by excluding the day such letters were granted.'^^ 
Where a statute provides that a suit against an 
executor or administrator must be brought within 
a specified time after notification of the rejection 
of the claim, the day following the receipt of no¬ 
tice of rejection is the first day to be counted.*^® 


Ky—Preston v Preston, 159 S.W 2d 

414, 289 Ky. 552. 

Wis.—North Shore Material Co. v. 

Frank W. Blodgett, Inc., 250 N.W. 

841, 213 Was. 70. 

37 C.J. p 1054 note 58. 

Theory of mle 

“In a number of the states, it is 
held that where the computation of 
time IS from an act done, or a right 
accrued, the day on which the act 
Is done or on which the right ac¬ 
crued is to be included. The theory 
of this is that after the act is done 
or the right accrued suit may be in¬ 
stituted, and therefore the statute 
commences to run immediately. 
Many such courts also hold that if 
the statute requires suit to be com¬ 
menced within a certain period after 
the 'day* a contrary rule applies."— 
Freeman v. Pew, 59 F.2d 1037, 61 
App D.C. 223. 

3>ay of injury to be counted 

Under rule that day of injury must 
be counted in determining limitation, 
and that fractions of days are not 
recognized, an action brought at 9 
A.M. on Febr. 19, 1946, for injuries 
allegedly sustained at 2 P.M. on Febr. 
19, 1944, when defendant restaurateur 
served plaintifiC food containing rock 
or other hard substance was barred 
by two-year limitations statute.— 
I>owling V. Lester, 39 S.E.2d 676, 577, 
578, 74 GaApp. 290. 

Action barred by statute 

Action brought on I>ec. 3, 1952, for 
damages for personal injuries alleg¬ 
edly sustained on Dec. 3, 1950, was 
barred by statute of limitations re¬ 
quiring such actions to be brought 
within two years after right of action 
accrues.—Gibson v. Kelley, 78 S.E 
2d 76, 83 Ga.App. 817. 


Making of contract an event 

The “making of a contract" is an 
“event," within meaning of the rule 
that, on an issue of limitation, where 
time is to be computed from a cer¬ 
tain event the date of that event 
must be included —^Brown v. Oneida 
Knitting Mills, 277 N.W. 653, 655, 
226 Wis. 662. 


72. Mo.—Old Bank of Stoutsville v. 
Curtiss, 260 S W. 812, 814, 214 Mo. 
App. 270. 

24 O J. p 338 note 10. 

Commencement of period of limita¬ 
tion for presenting or filing claims 
against decedent’s estate see Ex¬ 
ecutors and Administrators § 
405 b. 


65. Ky.—Fannin v. Lewis, 254 S.W. 
2d 479, 480. 

66. Ill.—Price v Illinois Bell Tele¬ 
phone Co., 269 Ill App. 581, 588. 

67. Computatiou of limitation period 
following disability 

In computing the period of one 
year from the time plaintiff's disabil¬ 
ity of infancy ceased, Oct. 20, 1944, 
the first day he was possessed of 
capacity to bring the action must 
be excluded, and all of Oct. 20, 1945, 
must be included; and since defend¬ 
ant left the state on Oct. 20, 1945, 
before that day had fully run its 
course, defendant left the jurisdic¬ 
tion before the expiration of the 
full year allotted to plaintiff for the 
bringing of his action.—Nelson v. 
Sandkamp, 34 NW2d 640, 643, 227 
Minn. 177, 6 A.L.R.2d 1136. 

68. U S —Taylor v. Aetna Life Ins. 
Go., D.C Tex., 49 F.Supp. 990, 991. 

Tex.—^Pate v. Thompson, Civ.App., 
179 S.W.2d 355, 356, error refused. 

69. Ga.—Harris v. Stribling, 17 S. 
E 2d 766, 767, 66 Ga.App. 321. 

Mich.—Joeque v, McRae, 105 N.W. 
874, 142 Mich. 370. 

70. U.S.—Schram v. Checker Serv¬ 
ice Corp., D.C.Mich., 35 F.Supp. 531. 

Mich.—Joeque v. McRae, 105 N.W. 
874, 875, 142 Mich. 370. 

,71. Ga.—Harris v. Stribling, 17 S. 
E.2d 766, 767, 66 Ga.App. 321. 
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Excluding day of notice of appoint., 
ment of representative 

Notice of appointment of admin¬ 
istratrix was completed on Satur¬ 
day, Oct. 19, 1946, by posting on that 
day, and therefore by excluding that 
day, as required by statute, the six- 
month period for filing claims expired 
with the last Infinitesimal moment of 
April 19,* 1947.—St Paul Mercury In- 
dem. Co. v. Nyce, 41 N.W.2d 682, 690, 
241 Iowa 550. 

Day of granting letters excluded 

in computing the period of limitation 
under statutes providing that claims 
must be presented within a certain 
time after letters testamentary or 
of administration are granted. 

Ala.—^Allen v. Elliott, 67 Ala. 432. 
Mo.—Kimm v. Osgood, 19 Mo. 60. 

78. Wash.—^Van Duyn v. Van Duyn, 
225 P. 444, 445, 129 Wash. 428. 
opinion modified on other grounds 
on petition for rehearing 227 P. 321, 
129 Wash. 428. 

74. Mo.—Old Bank of Stoutsville v. 
Curtiss, 260 S.W. 812, 214 Mo App. 
270. 

24 C.J. p 338 note 10, 

75. Wash—Van Duyn v. Van Duyn, 
225 P. 444, 129 Wash. 428, opinion 
modified on other grounds on peti¬ 
tion for rehearing 227 P. 321, 129 
Wash. 428. 
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However, where the period of limitation for filing 
a claim against a decedent’s estate is to he com¬ 
puted from the publication or posting of the notice 
of appointment of the administrator, the limitation 
period will be computed from the date of the first 
publication or from the date on which the notice 
was posted^® 

Where, because of a testamentary prohibition, a 
suit to partition property could not be brought for 
a period of twenty five years after the death of the 
testator, the computation of the period would be 
made by excluding the day of the testator’s death, 
and the last day of the twenty-five year period 
would be included in making up that timeJ^ 

In the computation of the time in which to bring 
suit to enforce a mechanic’s lien, and applying the 
rule of excluding the first day and including the 
last day, the day of the filing of the hen will be 
excluded,'^® and all of the last day of the period will 
be included.^® 

The computation of a period of limitations 
against an action on a judgment is treated infra 
§ 13 ( 15 ). 

§ 13(12).-Notices and Process 

a. Notices in general 

b. Notice of sale 

c. Process 

a. Notices in General 

In computing the time within which notice is to be 
given, the general rule is to exclude as the first day the 
day the notice is given, served, or published, and to 
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include the fast day of the period; but the other recog¬ 
nized rules of time computation are sometimes applied. 

In accordance with the general rules, where no¬ 
tice of a specified period of time, such as so many 
days, from or after a given date or event, is re¬ 
quired by statute, order of court, or written in¬ 
strument .before a certain act is to be done, or a 
certain event is to occur, in computing such period 
either the day on which the notice is given or the 
day of performance must be excluded, and the other 
included,and the rule usually adopted in such 
cases, both at common law and under the statutes, 
is to exclude the day of giving, serving, or pub¬ 
lishing the notice and to include the last day of 
the period and where the act is to be done by 
the person to w-hom the notice is given he has the 
whole of the last day in which to act.^S 

In some jurisdictions, however, if the notice is to 
be given for a certain period before a given act 
or event, the first day is to be included in the com¬ 
putation and the last day excluded and in others, 
if the period of notice is to be computed from the 
doing of an act, the day of the act is included in 
the computation and the last day excluded.If it 
is apparent that clear or entire days were intended 
for the period of the notice, both the day of giv¬ 
ing or publishing the notice and the day of the act 
or event of which notice is given are excluded,^^ 
as where ‘'at least” or "not less than” a given num¬ 
ber of days’ notice is required to be given.^'^ 

The rule of excluding the day on which the no¬ 
tice was given, served, or published, and of includ¬ 
ing the day of the act or event, has been applied 


76. Iowa.—First-Trust Joint Stock 
Land Bank of Chicago v. Terbell, 
252 N.W. 769, 770, 217 Iowa 624. 

77. Ohio.—^Reibold v. McKerrow, 19'2 
!N.E. 535, 636. 637, 48 Ohio App 115 
—Heibold v. Craig-McKerrow, 31 
Ohio N.P.NS., 419, 424, affirmed 
192 N.E, 535, 48 Ohio App. 115. 

78. Ohio—Reibold v. Craig-McKer- 
row, supra. 

79. Cal.—Pacific Sash & Door Co v. 
Bumiller, 124 P. 230, 231, 162 Cal. 
664. 41 L.RA.,N.S., 296. 

Or—Shea v. Graves, 19 P.2d 406, 408, 
142 Or. 603. 

80 . Or.—Shea v. Graves, supra. 

81. Fla.— Corpus Juris quoted in. 

Jacksonville Land Holding Co. v. 
American Oil Co., 188 So. 809, 811, 
136 Fla, 491. 

62 C.J. P 993 note 91. 

82. Colo.—Okerberg v. Peoplj^, 205 P. 
2d 224, 119 Colo. 629. 

Conn.—Lamberti y. City of Stamford, 
40 A.2d 190, in, m Conn. 396. 


Fla.— Corpus Juris quoted iu Jack¬ 
sonville Land Holding Co. v. 
American Oil Co., 188 So. 809, 811, 
136 Fla 491, 

Pa—In re Fitzgerald, 73 PaDist. & 
Co. 194, 196. 

Utah.—Pearson v. Butler, 11 P.2d 
97'2, 973, 79 Utah 683. 

62 C.J. p 993 note 92. 

Piling of request for report “after” 
notice 

Under a statute requiring a request 
for a report to be filed within a spec¬ 
ified number of days ‘‘after" notice 
of judge's ruling, the time for re¬ 
questing the report would be comput¬ 
ed by excluding the day when knowl¬ 
edge of the substance of the notice 
was received.—Sweeney v. Morey & 
Co., 181 N.E 782. 786, 279 Mass. 496. 

83. Fla.— Corpus Juris quoted In 

Jacksonville Land Holding Co. v. 
American Oil Co., 188 So. 809, 811, 
136 Fla. 491. 
j 62 C.J. p 994 note 93. 

184. Fla —Corpus Juris quoted in 

[ Jacksonville Land Holding Co, v. 
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American Oil Oo., 188 So. 809, 811, 
136 Fla. 491. 

Kan.—City of Wichita v. Robb, 179 
P.2d 937, 939, 163 Kan. 121. 

Mass.—Corey v National Ben Frank¬ 
lin Ins. Co., 187 N.E. 642, 544, 284 
Mass 283—Loza v. Osmola, 181 N. 
E. 125, 126, 279 Mass. 220 
62 C.J. p 994 note 94. 

85. Ky—Grubbs v. Duffy, 20 S.W.2d 
719, 7'20, 230 Ky. 753. 

62 C.J, p 994 note 95. 

86. U S.—MacCrone v. American 
Capital Oorp., D.C.DeL, 61 F.Supp. 
462, 466. 

Conn.—Alderman v. Town of West 
Haven, 200 A. 330, 332, 124 Conn. 
. 391. 

62 C.J. p 994 note 97. 

87. TT.S.—MacCrone v. American 
Capital Corp., DC Del, 51 P.Supp. 
462, 465 

Conn.—Alderman v. Town of West 
Haven, 200 A. 330, 332, 124 Conn. 
391. 

62 C.J. p 994 note 98. 
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to notices required in probate proceedings,®^ and is 
applicable to a notice of the probate of a will,®^ 
and to a notice of an application, as for letters 
of administration^® or for the appointment of a 
guardian of an insane person,®^ and is also ap¬ 
plicable to a notice of an inquisition®^ and to a 
notice of lunacy proceedings.®® It has also been 
applied to notice or advertisement for bids for pub¬ 
lic improvements,®4 and to a notice of application, 
as for an injunction,*®^ and. to notice of argument,®® 
notice of hearing,®'^ and notice of a motion for dis¬ 
missal.®® The rule has also been applied to no¬ 
tices of special elections,®® and notices relative to 
the support of paupers,^ and notices of the time 
for trial.2 The rule of including the day of the 
service of notice has been applied to notices of 
cancellation of insurance® and to notices of stock¬ 
holders’ meetings.*^ The general rule of excluding 
the first day and including the last day is applied 
in computing the time within which notice of an 
injury resulting from a defect in a highway shall be 
given.s 

Notices of taking and filing of depositions are 
treated supra § 13(10) b, notices of the termina- 
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tion of leases and tenancies supra § 13(9) b, no¬ 
tices of appeal supra § 13(10) d, and notices of 
the period in which to redeem property infra § 13 
(16). 

Notice to obtain or perfect mechanic's lien. In 
the computation of periods of time with respect 
to notice m connection with a mechanic’s lien, the 
general rule as to the inclusion and exclusion of 
terminal days is usually applied,® and, in accordance 
with the general rule, the first day will be excluded 
and the last day included.'^ 

b. Notice of Sale 

In computing the period of notice of a sale, the gen¬ 
eral rule is to exclude as the first day the day notice 
is given, posted, or published, and to include the last 
day of the period or the day of sale. 

The period of notice of a public or judicial sale, 
or of a sale under power contained in a mortgage 
or deed of trust, in accordance with the general 
rules, is generally computed by excluding the day 
the notice is given, served, posted, or published, 
and including the last day of the penod or day of 
sale.® However, there are conflicting decisions 
which, as in the case of computation of time as to 


88. Utah—Pearson v. Butler, 11 P. 
2d 972, 978, 79 Utah 683. 

89. Utah.—Pearson v. Butler, supra. 

90. Cal.—In re Wright’s Estate, 170 
P. 610, 177 Cal. 274. 

91. Mich.—In re Miller, 139 N.W. 17, 
174 Mich. 467. 

Wash —Donaldson v. Winningham, 
113 P. 285, 62 Wash. 212, 

93 . Pa.—In re Fitzgerald, 73 Pa. 
Dist. & Co. 194, 196. 

93. Colo.—Okerberg v. People, 205 
P.2d 224. 119 Colo. 629. 

94. Or.—^Watson v. City of Salem, 
164 P. 1184, 84 Or. 666. 

95. Ala.—^Berman v. Wreck-A-Pair 
Bldg. Co., 176 iSo. 269, 272, 234 Ala. 
293. 

96. Minn —Excelsior v. Minneapolis, 

etc., Suburban B. Co , 120 HST.W. 526, 
627, 122 X.W. 486, 108 Minn. 407, 
133 Am.S.B. 455, 24 Ii.R.A.,N,S, 

1035, 17 Ann.Cas. 550. 

9T- Pa.—Conamonwealth v. Burke, 34 
Pa.Dist. & Co. 447, 450, 46 Dauph. 
Co. 270. 

62 C.jr, p 995 note 6. 

Bnle of exoludlngr both terminal days 
applied 

Ooniu-—^Alderman v. Town of West 
Haven, 200 A. 330, 332, 124 Conn. 
391. 

98. Iowa,—^Des Moines Union By. 
Co, V, Dlst. Court of Polk County, 
163 K.W. 217, 170 Iowa 668. 

62 C;X p 995 noHre 8. 


99. Mich.—Ehmger v. Graham, 155 
NW. 747, 749, 190 Mich. 132. 

62 C.J. p 995 note 11. 

Computation of period of time with¬ 
in which to contest primary elec¬ 
tion see Elections § 123, and com¬ 
putation of period of time within 
which notice must be given of the 
contest of regular election see 
Elections § 269 c. 

1. Me.—Windsor v. China, 4 Me. 298. 
62 C.J. p 996 note 15. 

2. Cal.—^Department of Social Wel¬ 
fare V. Gandy, 132 P.2d 241, 243, 
66 Cal.Aptp.2d 209, 

62 C.J. p 996 note 14. 

3. Mass.—Corey v. National Ben 
Franklin Ins. Co., 187 N.E. 642, 644, 
284 Mass. 283. 

4. U.S.—MacCrone v. American Cap¬ 
ital Corp., D.C.Del, 61 F.Supp. 462, 
465. 

5. Conn.—^Lambetti v. City of Stam¬ 
ford, 40 A.2d 190, 191, 131 Conn. 
396. 

Computation of time for filing claim 
for injuries resulting from defect 
In highway see supra § 13 (8). 
Computation of time for giving no- 
tloe 

Under a statute providing that no 
action shall be brought to recover 
damage sustained from a defect in a 
highway unless notice of the nature, 
cause, place, and time of the injury 
shall have been given within sixty 
days, It has been held that, in the 
computation of the slxty-ctay period^ 
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the day of the injury is excluded and 
the sixtieth day thereafter is fixed 
as the final day for giving the no¬ 
tice.—Bapid Motor Lines v. Cox, 56 
A.2d 519, 520, 134 Conn. 235, 175 A.L. 
R. 296. 

6. General statutory provision as to 
time computation applied 

Mo.—Patrick v. Faulke, 45 Mo. 312, 
314. 

W.Va.—Means v. Kidd, W.Va., 67 
S.E.2d 740, 744. 

7. Mo—Patrick v. Faulke, 45 Mo. 
312, 314. 

W.Va.—Means v. Kidd, 67 S.E.2d 
740, 744. 

40 C.J. p 166 note 70. 

8. Okl.—^Zusman v. First State Bank 
of Lovell, 63 P.2d 760, 764, 178 
Okl. 330—^Wedgwood v. Boyd, 61 
P.2d 299, 300, 174 Okl. 531. 

Tenn —Pope v. Craft, 1 Tenn.App. 
356, 360. 

62 C.J. p 995 note 21. 

Resale of repossessed personalty 

Where property has been sold on 
a conditional sale contract and subse¬ 
quently Is repossessed, it is neces¬ 
sary, under a statute so providing, to 
give the conditional sale purchaser 
notice of the subsequent sale of the 
property, and the proper method of 
computing the period of time of such 
notice, where it is expressed as '‘not 
less than” a specified number of days, 
is to eapclude the first, and include the 
last, day of the period.—Carter v. 
Brockway Motor Co., 288 N.Y.S. 729, 
722, 248 Aj;^.Div, 734, 
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Other matters, is often due to the different phraseo¬ 
logy employed in the requirements, and accordingly 
it has been held that both the day the notice was 
given or published and the day of sale are to be 
excluded, where clear or entire days’ notice is re¬ 
quired,^ or that the day of giving or publishing 
notice should be included and the day of sale ex- 
•cluded,^0 or that both days may be counted,or 
that either day or date may be excluded.^2 

A statute providing that, where a statute requires 
notice to be given a certain time -before any motion 
or proceeding, there must be that time exclusive 
of the day of such motion or proceeding, but the 
day on which such notice is given or such act is 
done may be counted as part of the time, has no 
application to notice of sale by a trustee under a 
deed of trust.^^ 

-c. Process 

The general rule of time computation whereby the 
first day is excluded and the last day is included is gen¬ 
erally applied in reckoning the time within which process 
-is to be served or is to be made returnable. 

In the absence of special statute, the general 
rules and statutes as to computation of time apply 
in the computation of time of service and return of 
process, and in accordance with such rules, in as- 
•certaining whether process has been served the re¬ 
quired statutory time before the return day or the 
day of appearance, the rule most frequently adopted 
is to exclude the day of service and include the re¬ 
turn or appearance day,!^ and likewise, in comput¬ 


ing the time within which a process may be made 
returnable, the usual rule is to exclude the date of 
its issuance and include the return day;^^ and 
so, in determining whether the process was issued 
within a specified time after the date of a given act 
or event, as required by statute, such date is ex¬ 
cluded and the day of issuance is included.^^ 

Other decisions, however, which are often in¬ 
fluenced by a difference in the phraseology of the 
statutory requirement, reach a similar result by in¬ 
cluding the day of issuance or service and exclud¬ 
ing the return day^*^ or by including either the 
day of service or the return day and excluding the 

other.is 

Where it is the intention, as manifest by the lan¬ 
guage of the statutory requirement, that deaf or 
entire days should intervene between the issuance 
or service of the process and the appearance or re¬ 
turn day, the required period of time should be com¬ 
puted by excluding both the day of service and the 
appearance or return day,^^ or, where the ques¬ 
tion is as to the sufficiency of the process, by ex¬ 
cluding both the date of issuance of the process 
and the date of the return or appearance day.^O 

By publication. Where service of process is by 
publication, the period of publication of service is 
usually computed by excluding the day on which 
the first publication is made and including the day 
on which it is completed but some decisions 
reach the same result by excluding either one of 
these days and including the other,^^ A specified 


Tex.—Cawley v. Security State 
Bank Trust Co., Civ.App., 126 S. 
W.2d 716, 718, error refused. 

-62 C.J. p 996 note 23. 

TO. Mass.—Loza v. Osmola, 181 N-B 
125, 126, 279 Mass. 220. 

R.I.—McKendall Land Co. v. Tudor 
Arms, 168 A. 908, 54 R.I. 10. 

^2 C.J. p 996 note 24. 

Ti. S.C.—Manning: v. Love, 44 SC. 
L. 395. 

T2. Colo.—Pelton v. Muntzing:, 131 
P. 281, 283, 24 Colo.App. 1. 

62 C.J. p 996 note 26. 

T3. Va,—Dickerson v. McNulty, 129 
S.E. 242, 142 Va. 559. 

T4. Pla.—^Arcadia Citrus Orowers 
Ass'n V. Hollingrs Worth, 185 So. 
431, 433, 135 Bla. 322. 

Mich.—Detroit Trust Co. ir. Doe 
(Agrozzino), 267 N.W. 649, 650, 276 
Mich. 507. 

Tdo—Olivia Inv. Cot. y. McICee, App., 
86 S,W.2d 617, 618. 

•62 O.J. p 996 note 31. 

T5. Pa.—^Weinhardt v. Dunlap, Com. 
1^1.. 34 DeLCa 112. 


Wis.—McDonald v. Vinette, 17 N.W. 

319, 320, 68 Wis. 619, 620. 

62 C.J. p 996 note 32. 

Return-day held within statutory pe¬ 
riod 

Where summons in unlawful de¬ 
tainer action was dated Sept. 11, 
1940, was served Sept. 16, 1940, and 
was returnable Sept. 24, 1940, there 
was sufficient compliance with stat¬ 
ute requiring: summons to be return¬ 
able at a day not less than six nor 
more than twelve days from date of 
service,—^Lee v. Debentures, Inc., 112 
P,2d 142. 8 Wash.2d 353. 

Return-day of subpoena 

(1) The statute providing: that In 
computingr a period of time the first 
day is excluded aud the l^^t day is 
included does not apply to the compu¬ 
tation of the thiirty-day period in 
which a subpoena in divorce proceed¬ 
ings is made Teturnable.—Way v. 
Way, 48 PaDlst. & Co. 296, 61 Pa. 
List. & Co. 307, 3-6 Berks Co. 298, 57 
York Leg.Rec. 166. 

<2) Under a statute which directs 
that a subpoena **shall be returnable 
not less than thirty days after the 


award thereof,” thirty clear days 
must elapse between the awarding 
of the subpoena and the day it is re¬ 
turnable —Jones V. Jonss, Pa.Com.Pl., 
36 Berks Co. 81. 

16. N.J.—Newark Tile Supply Cor¬ 
poration V. Fletcher, 149 A. 49, 8 
N.J.Misc. 110. 

62 C.J, p 997 note 33. 

17- Mass.—Second Nat. Bank v. 
Leary, 187 N.E. 611, 612, 284 Mass. 
321 . 

62 C.J. p 997 note 34. 

18. Ca—Jackson v. Harris, 142 S.B. 
273, 276, 165 Ca. 873. 

62 C J. p 997 note 35. 

19. Pla—^Arcadia Citrus Growers 
Ass’n V. Hollingsworth, 185 So. 431, 
433, 185 Pla 322. 

62 C.J. p 997 note 36. 

20. Mich.—^Everts v. Fisk, 7 N.W. 
81, 44 Mich. 516. 

62 aj. p 997 note 37. 

21. Qr.—Stadelman v. Miner, 163 
P. 686, 983, ’83 Or. 348. 

62 C.J. p 997 note 40. 

22. Colo.—Stebbins v. Anthony, 5 
Colo. 348. 
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period of continuance of a case, for the purpose of 
service by publication, excludes the day of con¬ 
tinuance and includes the day of trial. 

§ 13(13).-Pleadings 

In computing the period of time for filing a pleading, 
the general rule is to exclude the first day, such as the 
return day of the summons or the day of service, and 
to include the last day. 

The period for serving or filing a pleading is 
usually computed by excluding one of the terminal 
days and including the other,and the general rule 
is to exclude the first day,^® such as the return 
day of the summons,26 or the day of service,^? and 
to include the last day. 2 8 

In view of the fact that the word ''to” may he 
inclusive in meaning as stated supra § 13(4), an 
order extending the time in which a pleading may 
be filed to a specified date will include the specified 
date29 in the absence of anything to indicate an 
intent to the contrary.20 

§ 13(14).-New Trial 

In computing the time within which a motion for 
a new trial may be made, and-applying the general rule 
of excluding the first day and including the last, the 


day of the rendition of the Judgment or verdict ordinar¬ 
ily will be excluded. 

In the computation of the period within which 
a motion for a new trial may be made, the gen¬ 
eral rule of excluding the first day and including 
the last is usually applied,21 and in accordance with 
this rule the day of the rendition of the j'udgment 
or verdict will be excluded from the count.22 The 
general rule is not always followed,2 2 and in at least 
one jurisdiction the day on which the judgment 
or verdict was rendered and the day on which the 
motion is made are both to be counted.24 

Since the words "before,” "by,” "to,” "till,” "un¬ 
til,” etc., may be used either as inclusive or as ex¬ 
clusive of the day or date mentioned, it follows 
that a period of time for filing a motion for a new 
trial or papers connected therewith, if expressed 
as "to,” "till,” or "until” a specified date, may ei¬ 
ther include the whole of the date specified25 or 
may exclude the date specified,2 6 depending on 
whether the words are considered as inclusive or 
as exclusive. 

The day on which a motion for a new trial is de¬ 
termined has been held exclusive in computing the 
time thereafter within which a brief of the evi- 


Miss.—Mitchell v. Woodson, 37 Miss. 
567. 

23. Kan.—Warner v. Bucher, 24 Kan 
478. 

24. Ga—Sullivan v. Smith, 72 S.E 
2d 318, 319. 209 Ga. 325. 

62 OJ. p 993 note 85—49 C.J. p 206 
note 76- 

Computation of time in which de¬ 
fendant must plead see Pleading § 
114. 

25. La.—State v. Parsons, App., 43 
So 2d 689, 690. 

62 C.J. p 993 note 86. 

Be guest for admissions 

In the computation of the time for 
a reply to a request for admissions 
under a provision requiring a reply 
''within'* a specified number of days, 
the day the request was received 
would be excluded, and the period 
begin to run the following day — 
McKinney v. Croan, 188 S.W 2d 144, 
145, 144 Tex. 9. 

26. Kan—^Neitzel v. Hunter, 19 Kan. 

221 . 

62 C.J. p 993 note 87. 

3Day process returned included 

In determining whether one month 
had elapsed within the meaning of 
a provision authorizing the clerk to 
dismiss the suit if one month elapse 
after process is returned without the 
declaration being filed, the day on 
which the process was returned 
should be included.—Jennings v. Po¬ 
cahontas Consolidated Collieries Co., 
76 fi.E. 298, 114 Va. 213. 


27. La.—State v. Parsons, App., 43 
So.2d 689, 690 

28. La.—State v. Parsons, supra. 

62 C.J p 993 note 88. 

Time for garnishee to answer 

A provision that a garnishee has 
"until the first day of the second 
term after service of the summons 
of garnishment" in which to answer 
is construed to give the garnishee all 
of the specified first day of the sec¬ 
ond term.—Sanford v. Zoller, 21 S E. 
2d 265, 267, 67 Ga.App. 536—Gaines¬ 
ville Grocery Co. v. Bank of Lahlo- 
nega, 102 S.E. 912, 25 Ga.App. 230. 

29 . Mass.—London Clothes v. Mary¬ 
land Casualty Co, 63 N.E 2d 677, i 

- 679, 318 Mass. 692. 

30- Mass —^London Clothes v. Mary¬ 
land Casualty Co., supra. 

31. Ind.—Mockford v. lies, 26 H.E. 
2d 42, 46, ‘217 Ind. 137—Condon v. 
Jones, 137 ME. 716, 717, 79 Ind. 
App. 241. 

Time for serving and filing motion 
for new trial see New Trial § 143. 
Motion timely filed 
Tex.—Tyler v, Henderson, Civ.App., 
162 S.W.2d 170, error refused. 

32. Ind.—Mockford v. lies, 26 N.E. 
2d 42, 45, 217 Ind. 137. 

62 C.J. p 999 note 74. 

Application for rehearing 

In the computation of the time 
within which an application may be 
made for a rehearing before the in¬ 


dustrial commission, the date on 
which the award was made by the 
commission will be excluded.—Ossie 
V. Industrial Commission, 37 P.2d 401, 
402, 44 Ariz. 366. 

33. Bate of rendition of Judgment 
or verdict included 
Pa.—Lane v. Shreiner, 1 Binn. 292. 

34- Ky.—Regenhardt Const. Co. v. 
Southern Ry. in Kentucky, 181 S. 
W.2d 441, 443, 297 Ky. 840—Laven 

V. Lewis Dry Cleaning System, 159 
S.W.2d 16, 18, 289 Ky. 443—Hem¬ 
bree V. Asher Coal Min. Co., 91 S. 

W. 2d 66, 68, 262 Ky. 698—Davis 
V. Louisville & N R Co., 86 S.W. 
2d 1012, 260 Ky. 843—Porterfield v. 
O'Leary, 63 SW.2d 730, 731, 246 
Ky. 410. 

62 C.J. p 999 note 75. 

35. Ala.—Southern Ry. Co. v. Mont¬ 
gomery, 157 So. 854, 856, 229 Ala. 
456. 

62 C.J. p 999 note 71. 

36. Ill.—Martin v. New York C. & 
St. L. R. Co., 105 N.E.2d 122, 346 
Ill App- 467. 

Application for rehearing 

If an application for a rehearing 
is to be made “before" a specified 
date, the application is not timely if 
filed on the specified date.—State ex 
rel. Kansas City, Independence & 
Pairmount Stage Lines Co. v. Public 
Service Commission, 63 S.W.2d 88, 
92, 333 Mo. 544. 



86 C. J. S, 


dence on such motion should be hied, as ordered by 
the court. 

§ 13(15).-Judgments and Execu¬ 

tions 

a. Judgments 

b. Executions 

a. Judgments 

The general rule of time computation whereby the 
first day will be excluded and the last day included is 
usually applied in computing a period of time for the 
entry of judgment or for taking a Judgment by default, 
and the same rule is usually applied where the proceed¬ 
ings are subsequent to Judgment, as in computing a 
period for a motion to set aside a Judgment or to revive it. 

In computing the period of time after the close 
of the evidence within which judgment is to be 
rendered, and applying the rule that the day from 
which any specified period of time is reckoned shall 
be excluded, the day of the close of the evidence 
will not be counted.Similarly, in computing the 
time after commencement of an action or service of 
process which must elapse before a judgment by de¬ 
fault may be taken, the usual rule is to exclude the 
first day of the period, that is, the day of service 
of the process, and to include the last day thereof 
but the rule followed in some jurisdictions is to in¬ 
clude the first day and exclude the last day,‘^<^ In 
computing the period within which an offer of judg¬ 
ment may be accepted, it has been held that the 
day of service of the offer must be excluded.^^ 

Proceedings after judgment. As a general rule 
the day of the rendition or entry of a judgment 
or decree is excluded in reckoning periods beginning 
with such rendition,^2 such as the period within 
which a motion to set aside the judgment's or to 
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revive it^^ may be made. 

The period of limitations against an action on a 
judgment ordinarily begins to run from the date of 
the rendition or entry of the judgment, and in the 
computation of such a period of limitations the 
day on which the judgment was entered will be 
excluded^s unless the statute, expressly or impliedly, 
provides otherwise.^6 

b. Executions 

The general rule of time computation whereby the 
first day is excluded and the last day Included is usually 
applied in computing time in respect of matters con¬ 
nected with the issuance and levy of writs of execution. 

The general rules usually apply in computing time 
in respect of matters connected with the issuance 
and levy of a writ of execution.'*’^ Thus, except 
where there are stipulations otherwise,the day 
on which judgment was entered is generally ex¬ 
cluded in computing the statutory time allowed for 
the issuance^^ or levy^o of execution; and the same 
rule is applicable in construing statutory require¬ 
ments that a certain period must elapse before ex¬ 
ecution may be issued^i or as to the period allowed 
for the entry of bail to stay execution.^2 some 

jurisdictions, however, either the day on which 
the judgment was entered or the day of issuance of 
execution may be excluded in computing the statu¬ 
tory period for the issuance of execution.^s 

To determine the time when, after a stay of judg¬ 
ment, an execution may issue, the day on which 
the replevin bail was entered should be counted.®^ 
Likewise, in ascertaining the proper time for the 
return of an execution, if such time is reckoned 
from the time of rendering judgment, the day on 
which the judgment is perfected should -be ex- 


37. Ga.—Walker v. Neil, 45 S.E. 387, 
117 Ga. 733. 

38. N.T.—Como v. Murphy, '287 N.T. 
S. 995, 996, 248 App.Div. 656. 

39. La.—Tessier v. Jacobs, 113 So. 
833, 164 La. 239. 

62 C.X p 998 note 45, 

40. Va.—Turnbull v. Thompson, 27 
Gratt. 306, 68 Va. 306. 

62 C.J. p 998 note 46. 

41. Minn.—Mansfield v. Fleck, 23 
Minn. 61. 

62 C.J. p 998 note 48. 

42. U.S.—^U. S. V. Reed, C.C.A.Fla,, 
117 F.2d 808, 809. 

62 C.J, p 998 note 60. 

43. Cal.—Woods V. Eastridge, 222 
P.2d 296, 297, 99 Cal.App.2d 626. 

62 C.J. p 998 note 61. 

44. Md.—^Parker v. Brattan, 87 A. 
766, 758, 120 Md. 428. 

62 C.J. p 998 note 6^. 


Proceeding's to revive lien of Jndg*- 
xnent 

The lien of a judgment is not lost 
where a writ of scire facias to re¬ 
vive the lien was issued on June 10, 
1940, and the judgment was entered 
on June 10, 1935 —^Mocarsky v. Cova- 
leskie, Pa.Com PL, 15 Northumb.Leg 
J. 38. 

45. Me.—^Damon v. Webber, 89 A. 
734, 737, 111 Me. 473. 

34 C.J. P 1088 note 89. 

46. N.T.—Connecticut Nat. Bank v 
Bayles,‘67 N.E 1107, 163 N.Y. 661 
—^Aultman, etc, Co. v. Syme, 67 
N.E. 168, 163 N.Y. 54, 79 Am S.R 
665. 

47 . vt. —^Allen v. Carty, 19 Vt. 66. 

62 C.J. p 998 note 64. '' 

48. Ohio.—^Voorhees v. Minor, 19 
Ohio Cir.Ct. 660, 20 Ohio Cir.Ct. 64, 
10 Ohio Cir.Pec, 681. 

62 C.J. p 998 note 66. 
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49. Minn—Davidson v. Gaston, 16 
Minn. 230. 

50. RI.—Carroll v. Salisbury, 65 A. 
274, 28 R.I. 16. 

Bzecntion of writ 

In comiputing a specified number 
of days for the execution of a writ of 
execution, the day of the issuance of 
the writ will be excluded.—Glenn v. 
Garrett, TexCiv.App., 84 S-W 2d 515, 
616. 

51. N.Y.—Oswego Commercial Bank 
V. Ives, 2 Hill 355, 

62 C.J. p 993 note 58. 

52. Pa—Gass v. Schuylkill Iron Co., 
2 LegChron. 241. 

53. Ga.—^Knoxville City Mills Co. v. 
Lovinger, 10 S.E. 230. 83 Ga. 563— 
Denton Bros, v Hannah, 77 S.E. 
672, 12 GaApp. 494. 

54. Ind.—Tucker v. White, 19 Ind. 
253. 
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cluded,^^ or, i£ the time is reckoned from the issu¬ 
ance of execution, the date of such issuance is ex¬ 
cluded,^® or, according* to some decisions or under 
some statutes, either the day of issuance or the day 
of the return is excluded and the other included.®^ 

The day from which the reckoning begins is ex¬ 
cluded in computing statutory periods allowed to 
the debtor to relieve himself from the consequences 
of an execution against his property®^ or person,®^ 
but the contrary is true in computing a period which 
must elapse before he may take such steps;®® and, 
where such action cannot be taken until after the 
debtor 'has been imprisoned for a given period, 
both the day of his commitment and the last day 
of such period are included.®^ Under a provision 
which prohibits an execution sale until after the 
expiration of a certain period from the date of a 
given event, the date of such event is included.®^ 

§ 13(16).-Time for Redemption 

In computing the period of time for the redemption 
of property from a judicial sale, the day of the safe is 
generally excluded, and the period is inclusive of the 
whole of the last day. 

It is generally provided by statute that if property 
is sold to satisfy an execution or taxes, or by rea¬ 
son of a mortgage foreclosure, or in any other form 
of a judicial sale, a designated period of time will 
be available in which to redeem the property from 
such a sale. In the computation of such a period 
of time the general rule as to the inclusion and ex¬ 
clusion of terminal days is usually applied, and in 
accordance with this rule the day of the sale is gen¬ 
erally excluded as the first day,®^ and the period is 


inclusive of the whole of the last day.®^ Similarly, 
if a notice is required to be given of the period in 
which the property may be redeemed from a sale,®® 
or of the period in which property may be redeemed 
prior to a final sale,®® the day the notice is given, 
served, or published will be excluded. 

In the computation of the period within which the 
mortgagor may redeem property after entry for con¬ 
dition broken, the day of the entry will be ex¬ 
cluded.®'^ 

§ 14(1). Sundays and Holidays 

In computing a period of time for the perform¬ 
ance of an act, the inclusion or exclusion of Sun¬ 
days or holidays is dependent on whether or not 
they are terminal days and sometimes on the total 
period of time allowed, and the rules relating there¬ 
to are discussed infra §§ 14 (2)-14 (11). 

Examine Pocket Parts for later cases. 

§ 14(2). - Terminal Sundays 

As a general rule, when the last day of a period of 
time within which an act Is to be done falls on Sunday, 
that day is excluded from the computation, and the act 
may rightfully be done on the following secular or busi¬ 
ness day. 

As a result of statutes which exist in almost 
every state prohibiting the performance of work 
and labor and the transaction of business on Sun¬ 
day, and because Sunday is generally recognized 
as a dies non juridicus so that no judicial act or 
proceeding can be done or had on that day, as 
stated in Sunday §§ 3-38, 41, it is a general rule, 
made so by statute in many jurisdictions,®® and the 


55. Vt.—Muzzy v. Howard, 42 Vt. 23 

56. Mo.—Scharff v. McGaugh, 103 
S.W. 550. 553, 205 Mo. 344. 

62 C.J. p 999 note 63. 

57. Ky.—Ogrden v. Hedraan, -3 A.K. 
Marsh. 234. 

62 C.J. p 999 note 64. 

68. Tex—^West v. Dug-g-er, Civ.App., 
27S S.W. 239. 

62 C.J. p 99 9 note 65. 

58. NY. —Gillespie v. White, 16 
Johns. 117. 

62 C.J. p 999 note 66. 

60. Del.—In re Fortner, 2 Del. 461. 
K.H—Priest v. Tarlton, 3 N H, 93. 

61. Del.—In re Fortner, 2 Del. 461 
]Sr.T.— Judd V. Fulton, 10 Barb. 117, 

4 How.Pr. 298. 

62. IJ.S.—Griilith v. Bog'ert, Mo., 18 
How. 158, 1-5 L.Fd. 307. 

62 C.J. p 999 note 69. 

63. Mich.—Perkins v. Century Ins. 
Co^ Limited, of Edinburgh, Scot- 
landi^J M.W.2d 106, 107, 303 Mich. 
679. 


'Miss.—^Dougall ‘V. Carriere, 168 So. 
285, 175 Miss. 846. 

N.T.—H. E. <& S, Transportation Corp. 
V. Checker Cab Sales Corp., 2 IST.E. 
2d 642, 643, 271 K.Y. 239—^Pisk Dis¬ 
count Corp. V. Brooklyn Taxicab 
Trans. Co., 60 H.Y.S.2d 453, 270 
App.Div. 491. 

62 O.J. p 1000 note 81. 

Redemption of impoanded animal 

In computing the period allowed by 
statute or ordinance for redeeming 
an impounded animal, the day of 
impounding is excluded.—^White v. 
Haworth, 21 Mo.App. 439. 

64i. Mich —Perkins v. Century Ins. 
Co., Limited, of Edinburgh, Scot¬ 
land, 7 lsr.W.2d 106, 107, 303 Mich. 
679. 

N.Y,—E. & S. Transportation Corp. 
V. Checker Cab Sales Corp., 2 N. 
E.2d 642, 643, 271 tNT.Y. 239—^Fisk 
Discount Corp. v. Brooklyn Taxicab 
Trans Co.-, 60 K.Y.S.2d 463, 461, 270 
App.Div. 491. 

“62 C.J. p 1000 note 82, 
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“To and including” 

Where contract and judgment ex¬ 
tended time for redemption from ex¬ 
ecution sale, “to and including’^ the 
fifteenth day after the decision would 
have become final, and the decision 
became final on the twelfth day of 
the. month, the extension actually 
granted included the twenty-seventh 
day of the month and a redemption 
made on that day was timely.—Pin¬ 
son V. Bentley, 169 S.W-'M 305, 307, 
293 Ky. 490. 

65. Cal —Landregan v. Peppin, 24 P. 
869, 860, 86 Cal. 122. 

66. U.S.—Bulldog Concrete Forms 
Sales Corp. v. Taylor, O.A.Ind., 195 
F.2d 417, 423. 

67. Mass.—Fuller v. Russell, 6 Gray, 
Mass., 128. 

42 C.J. p 384 note 69 [aj. 

68. Colo.— Corpus Juris quoted in 

Eshe v. Clough, 179 P.2d 979, 981; 
116 Colo. 266, 

Kan^—Corpus Juris g.uat®d ba JZlobsor^ 
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rule of the common law,^'^ that when the last day one which by statute must be done within a pre- 
of a period of time within which an act is to be scribed period of time,^i in which case the act 
done falls on Sunday that day is excluded from must be done on the preceding Saturday,unless 
the computation, and the act may be rightfully there is an express statutory provision for the 
done on the following secular or business day,*^® exclusion of Sunday, or there is manifest legisla- 
except where, in some jurisdictions, the act is tive intent to that effect.While this is some- 


V. Wilson & Co , 107 P 2d 676, 678, 
152 Kan. 820. 

Statute merely declaratory of long*- 
estalblislied rule 

Pa—Gordon v. Home Indemnity Co., 
183 A. 427, 121 Pa.Super. 241. 

TTuder Federal Rules of Civil Pro¬ 
cedure 

US—^Wilkes V. U. S., C A.Ga., 192 P 
2d 128—Simon v. C I. R, GA.2, 
176 F 2d 230—Ferd. Mulhens, Inc. 
V. Hig‘g-ins, D-CKY, 55 F.Supp 42 
—Yuri Yajima v. U. S., I>.C N.Y., 6 
FRD. 260 

D.C—Sherwood Bros, v District of 
Columbia, 113 F 2d 162, 72 App.D. 

C. 155. 

69. XT.S.—Yun Yajima v. U. S, DC. 
N.Y, 6 PRD. 260. 

D C —Sherwood Bros v. District of 
Columbia, 113 F.2d 162, 72 App 

D. C. 155. 

70. XT.S—Simon v. C. I. R, C A.2, 
176 P.2d 230—Macri v Flaherty, D. 
C.SC., 115 FSupp. 739~-Ferd, Mul¬ 
hens, Inc. V. Hig'gms, 55 P Supp. 
42—Yuri Yajima v. U. S., D.C.N.Y., 
6 F.RD. 260. 

Ala.—^Woolen v. Taylor, 31 So.2d 320, 
249 Ala 455. 

Cal.—^Alford v. Industrial Acc. Com¬ 
mission, 169 P.2d 641, 28 Cal.2d 
198—Grande v. Donovan, 131 P.2d 
855, 65 Cal.App.2d 694—People v. 
Englehardt, 82 P.2d 489, 28 Cal.App. 
2d 315—^Hutchins v. County Clerk 
of Merced County, 35 P.2d 563, 
140 Cal.App. 348. 

Colo —Corpus Juris q.uoted in Fshe v. 
Clough, 179 P.2d 979, 981, 116 Colo. 
266, 

Conn.—Lambert! v. City of Stamford, 
40 A 2d 190, 131 Conn. 396—Som¬ 
mers V, Adelman, 99 A. 50, 90 Conn. 
713. 

D.C—Sherwood Bros. v. District of 
Columbia, 113 P.2d 162, 72 App.D.C. 
155. 

Ill.—People V. Hannon, 44 N.B '2d 923, 
381 Ill. 206—^Jay-Bee Realty Corp. 
V. Agricultural Ins. Co., 50 N.B.2d 
973, 320 Ill.App. 310. 

La.—r-Bergeron v. Rappelet, 33 So.2d 
207, 212 La 717. 

Mo.—Corpus Juris cited iax Taylor v. 
Greer, 206 S.W,2<jt ^49, 350, 35-7 Mo. 
66—State ex rel. Allison v. Bu¬ 
ford, 88 S.W2d 349, 337 Mo. 1198— 
Spring V. Giefing, 289 S.W, 825, 315 
Mo. 625—McKnight-Keaton Gro¬ 
cery Co. V. McFadden, App., 10^7 
S.W.2d 176. , 

N.J.—Poetz V. Mix, 31 A*2d 741, 7 
N.J. 436, . 

ISr.T.—Smith. Yf Npw ,Yor|c ®mp* 
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Retirement System, 61 Isr.Y.S.2d | 
590, 270 App.Div. 462—^Application j 
of Hushion, 2 N.Y.S 2d 256, 253 
App Div. 376 —^Lesk v. London & 
Lancashire Indemnity Co, 18 N.Y. 
-S 2d 219, 173 Misc. 512, affirmed 24 
KY.S.2d 871, 260 App.Div. 954, re¬ 
argument denied 25 ]Sr.Y.S.2d 997, 
261 App Div. 828, reversed on other 
grounds 36 NE 2d 655, 286 K.Y. 443 
—In re Kennedy’s Estate, 271 N.Y. 
S. 469, 151 Misc 292. 

Ohio.—^Ohio Power Co. v. Davidson, 
195 N.E 871, 49 Ohio App 184. 
Okl —State ex rel Hunzicker v Pul¬ 
liam, 37 P.2d 417, 168 Okl. 632, 96 
A.LR 1294—Grant v. Creed. 128 
P. 511, 35 Okl. 190—Caldwell v. 
State, 48 F.2d 356, 57 Okl.Cr. 320 
Pa—Gera v. Nicodem, Com PL, 32 
West Co. 252. 

Wash.—^State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72, 15 Wash.2d 149 
WVa.—State ex rel. Clayton v. Neal, 
11 S.E.2d 109, 122 W.Va. 501. 

62 C.J. p 1000 note 91. 

Sunday as first day of period 

(1) In determining whether a pe¬ 
riod of employment consisted of more 
than one year where the contract of 
employment was entered into on 
Saturday, it was held that the period 
would be computed by excluding the 
day the contract was made, Saturday, 
and by including as the first day the 
day after the contract was made, 
Sunday.—Bogash v. Studios, Inc., 21 
N.E.2d 235, 303 Mass. 207. 

(2) An oral contract of employ¬ 
ment for one year, where the contract 
was made on Saturday to commence 
on the following Monday, was a con¬ 
tract not to be performed within one 
year since the fact that the interven¬ 
ing day was a Sunday was irrelevant. 
-^SUverstein v. Lehrfeld, 43 N.Y.S, 
2d 694, 181 Misc. 291. 

Last SuxLday not excluded 

Where a ten-day notice was re¬ 
quired and actually a notice of eleven 
days was given with Sunday as the 
eleventh day, since Sunday wais not 
the last day of the ten-day period 
it would not be excluded.—H. E. «& S. 
Transportation Corp. v. Checker Cab 
Sales Corp., 2 N.E.2d 642, 271 N.Y. 
239. 

Da'tie for exercise of right or privilege 

The general rule that, when the 
last day of a period ■within which an 
act is to be performed falls on Sun¬ 
day, it may be performed on Monday 
applia^ also when the date on which 
a right or privilege may be exercised 
^ falls on a Sundl>^y."-^reen v. Bhode 

mk 


Island Ins. Co., 42 A.2d 556. 352 Pa. 
217—Gordon v. Home Indemnity Co.,. 
183 A- 427, 121 Pa Super. 241. 

Tim© for exercise of privilege or dis¬ 
charge of duty 

Where a number of days is pre¬ 
scribed for the exercise of any privi¬ 
lege, or the discharge of any duty, 
if the last day shall fall on Sun¬ 
day another day shall be allowed in 
the computation.—Brown v. City of 
Atlanta, 65 S.E 2d 611, 84 Ga.App. 4. 

71. U.S—Ferd. Mulhens, Inc., v. 
Higgins, 55 F Supp 42—In re Yan- 
of, DO.Ill., 18 FSupp 587. 

Colo.—Eshe V. Clough, 179 P.2d 979, 
116 Colo. 266. 

D.C.—Walker v. Hazen, 90 F.2d 502, 
67 App.D C. 188, certiorari denied 
58 S.Ct. 44, 302 U.S. 723, 82 L.Ed. 
559. 

Fla—Newsom v. State, 54 So.2d 58— 
In re Warner's Estate, 33 So.2d 
728, 160 Fla. 103 

Kan—Dobson v. Wilson & Co., 107 
F2d 676, 152 Kan. 820 
Mich.—Sovey v. Ford Motor Co., 272 
N.W. 689, 279 Mich 313. 

Tex.—Nunn v. New, 226 S.W.2d 116, 
148 Tex. 443. 

62 C.J. p 1001 note 6. 

Contrariety of views 

It has been stated that there is a 
contrariety of views whether an act 
which by statute is required to be 
done within a stated period may be 
done a day later when the last day 
of the period falls on Sunday—Union 
Nat. Bank of Wichita, Kan., v. Lamb, 
Mo., 69 S.Ct. 911, 237 U.S. 38, 93 L 
Ed. 1190, rehearing and modification 
denied 69 S.Ct. 1492, 337 U.S. 928, 93 
LEd. 1736—Wilkes V. U. S, C.A.Ga., 
192 F.2d 128. 

Period of more than seven days pro¬ 
vided hy rule of court 

The rule that when a number of 
days more than seven is allowed for 
an act all Sundays are included in 
the count, unless expressly excluded, 
would be applied where a period of 
days provided by a rule of court ter¬ 
minated on a Sunday —Ivrey v. State, 
15 A.2d 910. ITS Md. 638. 

72. U.S.—In re Tanof, D.C.IIL, 18 F. 
Sui-u. 

Cj’.o—V. Clough, 179 P.2d 979, 
116 Colo. 266. 

Kan.—Dobsop v. Wilson & Co-, 107 
P‘2d 676, 152 Kan. 820. 
ea C.J. p 1001 note 8. 

73. U.S —In re Yanof, D.C.Ill., 18 F. 
Supp. 687. 

Clolo^—Eshe r. Clough, 179 P.2d 979, 
116 Colo. 266. 
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times considered to be a modification of the gen¬ 
eral rule of excluding Sunday when it is the last 
day of a period/^ it has also been stated that this 
is the general rule,'^'5 and the rule which is rec¬ 
ognized by the great weight of authority.'^® The 
general rule applies, however, only where there is 
some act to be performed on the last day, which 
is Sunday,'^^ and hence it does not apply where 
Sunday is the last day of a period which is fully 
to elapse before the act is to be done ,siiid it does 
not apply to time which must intervene before a 
certain status is terminated, or one is brought into 
existenceJ^ If the next succeeding day is a holi¬ 
day on which the act cannot be lawfully done it 
may be done on the next succeeding secular or 
business day thereafter,^^ or, in case of an act to 
be done by a court, it may be done on the next 
succeeding day, after Sunday, on which the court 
can perform the duty imposed on it 

The rule excluding Sunday, when the last day, 
usually applies whether the time to be taken into 
account is days, months, or years,^^ unless it is 
manifest from the language of the particular pro¬ 


vision that the intention was to apply it to pe¬ 
riods of days only, and not to periods of weeks, 
months, or years.This rule is generally applied 
alike to the construction of statutes and to mat¬ 
ters of practice,^^ and to any act allowed or re¬ 
quired by law,^5 or by rule or order of court,®^ 
except where it is specifically provided otherwise.S7 

Rule not applicable. The rule of excluding Sun¬ 
day and extending the period for performance of the 
act does not apply if the act in question may be 
done lawfully on Sunday.The rule of extend¬ 
ing one day the time within which or upon which 
an act may be done when the last day for per¬ 
formance falls on a Sunday does not apply and does 
not extend the time for an act which must be per¬ 
formed ‘^not less” than or '^not later” than a given 
number of days before a designated time,^^ and 
does not extend the time for an act that must be 
performed '^prior” to or “before” a specified date,90 
since to extend the time in such instances would be 
to nullify the legislative intent that the act must 
be performed more than a designated number of 
days before the event specified.^^ In such instances 


Fla.—^Newsom v. State, 54 So.2d 58, 

Kan.—Dobson v. Wilson & Co., 107 
P.2d 676, 152 Kan. 820. 

Tex.—Nunn v. New, 226 SW.2d 116, 
148 Tex 443. 

62 C J. p 1001 note 7. 

74. Kan—^Dobson v. Wilson & Co., 
107 P.2d 676, 152 Kan. 820. 

75. Fla,—Newsom v. State, 54 So. 
2d 58. 

76. TJ.S.—In re Tanof, D C.Ill., 18 F. 
Supp. 587. 

Colo—Eshe V. Clough, 179 P 2d 979, 
116 Colo. 266. 

77. Ala-—Jones v. Duncan, 35 So.2d 
345, 250 Ala. 587. 

Colo— Corpus Juris q.uoted in Eshe 
V. Clough, 179 P.2d 979, 981, 116 
Colo. 266. 

Kan,—^Dobson v. Wilson & Co., 107 
P.2d 676, 152 Kan 820. 

62 C.J. p 1001 note 99. 

78. Colo.— Corpus Juris QLUoted in 
Eshe V. Clough, 179 P.2d 979, 981, 
116 Colo. 266. 

Kan.—Dobson v. Wilson & Co., 107 
P.2d 676, 152 Kan. 820. 

62 C.J. p 1001 note 1. 

79. Ala.—Jones v. Duncan, 35 So.2d 
345, 250 Ala. 587. 

80. Kan.— Corpus Juris <;i,uoted in 
Dobson V. Wilson & Co., 107 P.2d 
676, 152 Kan. 8'20. 

N.J.—Poetz V. Mix, 81 A.2d 741, 7 N. 
J. 436. 

N.Y.—In re Kennedy’s Estate, 271 N. 
Y.S. 469, 151 Misc. 292. 

62 C.J. p 1001 note 93. 

Terminal holiday followed by Sun¬ 
day see infra § 14 (3). i 


81. Kan — Corpus Juris (quoted in 
Dobson V Wilson & Co., 107 P.2d 
676, 152 Kan. 820. 

N.J—^Von de Place v. Weller, 44 A. 
874, 64 N.J.Law 155. 

82^ Neb.—Johnston v. New Omaha 
Thomson-Houston Electric Light 
Co., 125 N.W. 153, 86 Neb. 165, 20 
Ann.Cas. 1314. 

83- NY.—Calagna v. Sheppard-Pol- 
lak, Inc., 35 N.T.S.2d 9'34, 264 App. 
Div. 689, appeal dismissed 46 N. 
E.2d 355, 289 NY. 753—Hall v. 

Leonard, 23 NY.S.2d 360, '260 App. 
Div. 591, affirmed 34 N.E 2d 893, 
285 NY. 719—Ekas v. City Oab Co. 
of Jamestown, 118 N.Y.S 2d 119, 
203 Misc. 730—^Foster v. Thurber, 
76 N.Y.S,2d 616. 

62 C.J. p 1001 note 4. 

Distinction between period of months 
and period of days 
Ark.—Clark v. American Exchange 
Trust Co,, 74 S.W.2d 974, 189 Ark. 
717. 

Rule inapplicable to poriod of years* 

“By the great weight of authority, 
where the time for doing an act is 
one or more years, and the last day 
falls on Sunday, it cannot be law¬ 
fully performed on the next day. 
In such case the act should be per¬ 
formed on the preceding day,”—In re 
Brust’s Estate, 32 N.W.2d 349, 350, 
252 Wis. 628—Williams v. Lane, 68 
N.W. 77, 79, 87 WiS. 152. 

84. Okl.—^State ex rel. Hunzicker v. 
Pulliam, 37 P.2d 417, 168 Okl. 632, 
96 A.L.R. 1294. 

62 C.J. p 1001 note 95. 
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85. Cal.—Mox, Inc. v. Leventhal, 264 
P. 562, 89 Cal.App. 253. 

Okl.—State ex rel. Hunzicker v. Pul¬ 
liam, 37 P2d 417, 168 Okl. 632, 
96 A.L.R. 1294. 

86. Del.—Simkin v. Cole, 122 A. 191, 
32 Del. 271. 

87. Cal.—Mox, Inc. v. Leventhal, 
264 P. 662, 89 Cal.App. 253 

Tenn.—Simpkins v. Business Men’s 
Assur. Co. of America, 215 S W 2d 
1, 3 Tenn.App. 306. 

88. Colo.— Corpus Juris q.uoted iu 
Eshe V. Clough, 179 P.2d 979, 981, 
116 Colo. 266. 

Kan.— Corpus Juris qLUoted in Dob¬ 
son V. Wilson & Co., 107 P.2d 676, 
678, 15'2 Kan. 820. 

62 C.J. p 1000 note 90. 

Buie stated conversely 

If the act to be done may not be 
done on Sunday it may be done on 
the following day.—Lambertl v. City 
of Stamford, 40 A.2d 190, 131 Conn. 
396—Austin, Nichols & Co. v. Oilman, 
123 A 32, 100 Conn. 81-'—Sommers v. 
Adelman, 99 A. 60, 90 Conn. 713. 

89. Oal.—Steele v. Bartlett, 116 P. 
2d 780, 18 Oal.2d 673—Griffin v. 
Dingley, 46 P. 467, 114 Cal. 481. 

Wash.—State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72, 16 Wash.2d 149. 

90. Cal.—^Hutchins v. County Clerk 
of Merced County, 36 P.2d 663, 140 
Cal.App. 348. 

91. Cal.—Steele v. Bartlett, 116 P.2d 
780, 18 C€il.2d '673—Griffin v. Ding- 
ley, 46 P. 467, 114 Cal. 481. 

Wash.—.State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72y 15 Wash.2d 149. 
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a period of days for the doing of an act may be 
computed by counting the consecutive days back¬ 
ward from the specified date, excluding the speci¬ 
fied date as the first day, and, if the last day of 
the period falls on a Sunday, the day preceding, 
that is, Saturday, is the last day for the doing of 
the act.^^ 

§ 14(3). - Terminal Holidays 

As a general rule, when the last day for the perform¬ 
ance of an act falls on a legal holiday on which the act 
cannot legally be done, the period will be extended and 
the act may be done on the following secular or busi¬ 
ness day. 

Both at common law and by statute, as a general 
rule, when the last day of a period in which an act 
is to be done falls on a legal holiday on which the 
act cannot be legally performed, that day is ex¬ 
cluded in computing the time, and the act may 
be done on the next succeeding secular or business 
day,except where a statute specifically provides 
otherwise,^^ or where, in some jurisdictions, the 
act is one which, by statute, must be done within 
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a prescribed period of time, notwithstanding the 
last day is a legal 'holiday,^^ and except where the 
next day is a Sunday, in which case performance 
may be had on the next secular or business day 
thereafter.^^ Where the last day is a holiday only 
for some purposes, which do not include the act 
in question, such day is to be counted in the com¬ 
putation, and the performance of the act on the 
next business day is not authorized.97 The fact 
that the last day is not a judicial day is immaterial 
as long as it is a legal day.^s 

Rule not appUcahle. The rule of extending one 
day the time within which or on which an act may 
be done when the last day for performance falls on 
a holiday does not apply if the time for doing the 
act is not defined by a number of days, but by a 
particular date as the last day,^^ and it does not 
^Ppiy to extend the time for an act which must be 
performed “not less than'' or “not later than" a giv¬ 
en number of days before a designated time,^ and 
does not extend the time for an act that must be 
performed “prior" to or “before" a specified date,^ 


92. K.T.—Cross v. Cohen, 50 N.Y.S 
2d 42, 183 Misc 611. 

Wash.—^State ex rel. Earley v Batch¬ 
elor, 130 P.2d 72, 15 Wash 2d 149. 

93. U.S —Rimmer v. U. S., CA.Tex., 
172 F.2d 954. 

Cal —^Alford v. Industrial Accident 
Commission, 169 P.2d 641, 28 Cal 
2d 198—Shea v. City of San Ber¬ 
nardino, 62 P.2d 365, 7 CaJ.2d 688— 
In re Harker's Estate, 198 P.2d 51, 
88 Cal App.2d 6—Grande v, Dono¬ 
van, 131 P2d 855, 55 Cal.Aptp.2d 
694—^Adolph Ramish, Inc. v. Behr, 
104 P.2d 410, 40 OaLApp.2d 54— 
Peo»ple V. Englehardt, 82 P.2d 489, 
'28 Cal.App.2d 315—Hutchins v. 
County Clerk of Merced County, 
35 P.2d 663, 140 Cal.App. 348. 

Conn.—^Lamherti v. City of Stam¬ 
ford, 40 A.2d 190, 131 Conn. 396 

Mo.— Corpus Juris cited in Taylor 
V. Greer, 206 S.W.2d 349, 350, 367 
Mo. 66. 

N'J.—Poetz V. Mix, 81 A.2d 741, 7 
N.J. 436. 

Isr.Y. —Fisk Discount Corp. v. Brook¬ 
lyn Taxicab Trans Co., 60 ISr.Y.S. 
2d 453, '270 App.Div. 491—Desk v. 
London <& Lancashire Indemnity 
Co., 18 H.Y.S.2d 219, 173 Misc. 512, 
affirmed 24 N.Y.S.2d 871, 260 App. 
Div. 964, rearipument denied 25 N. 
YS.2d 997, 261 Ai>p.Div. 828, re¬ 
versed on other grrounds 36 N E 2d 
655, 286 N.Y. 443—In re Kennedy’s 
Estate, 271 N.Y.S. 469, 151 Misc. 
292. 

R.I.—Cook V. Greenlaw, 193 A. 494, 68 
R.L 402. 

Tex.—Blackman v. Housing Authori¬ 
ty of City of Dallas, 254 S.W.2d 
103. 


Wash.—State ex rel. Earley v. Batch¬ 
elor, 130 P.2d 72, 15 Wash 2d 149 
Wis.—Manning v. Young, 247 N.W. 

61, 210 Wis 588. 

62 C.J. p 1005 note 72. 

Secular holiday not excluded 

The statute prescribing the meth¬ 
od by which the time within which 
an act required to be done shall be 
computed provides that the last day 
of the period shall be included un¬ 
less it be a Sunday, in which case 
it shall be excluded, and makes no 
provision for the exclusion of the last 
day when the last day is a secular 
holiday; it is clear that the legisla¬ 
ture intended that, unlike Sunday, a 
secular legal holiday should not be 
excluded from the computation, but 
if the last day of the period is a le¬ 
gal holiday and is also a Sunday, that 
day should be excluded, not because 
it is a holiday, but because it is a 
Sunday—Means v. Kidd, W.Va., 67 
SE2d 740. 

94. Ind,—Board of Com'rs of St. 
Joseph County v. Tincher Motor 
Car Co., 97 N.E, 22, 49 Ind App. 
221 . 

62 C.J. p 1006 note 73. 

95- D.C—^Walker v. Hazen, 90 P.2d 
502, 67 App D.C. 188, certiorari de¬ 
nied 68 S.Ct. 44, 302 U.S 723, 82 
LEd 659. 

Mo.—Bullock V. Peoples Dank of 
Holcomb, 173 S.W.2d 763, 351 Mo. 
687. 

Tex.—Nunn v. Nunn, 226 S W.2d 116, 
148 Tex. 443. 

62 C.J. p 1006 note 74. 

96. N.J.—Poetz V, Mix, 31 A.2d 741, 
7 N.J- 436. 


NY.—In re Kennedy’s Estate, 271 N. 

YS. 469, 151 Misc 292. 

Tex—Blackman v. Housing Author¬ 
ity of City of Dallas, 254 S.W 2d 
103. 

62 C J. p 1006 note 75. 

Terminal Sunday followed by holi¬ 
day see supra § 14 (2) 

97. Ill —Metropolitan Life Ins. Co. 
V. Shattas, 18 N.E 2d 560, 298 Ill. 
App. 336—Connell v North Town 
Motor Co, 17 N.E 2d 689, 297 Ill. 
Appp 247. 

Neb—Taylor Dairy Products Co. v. 

Owen, 298 NW. 332, 139 Neb. 603. 
Ohio.—King V. Paylor, 43 N.E 2d 313, 
69 Ohio App. 193—Kinsey v. Gar- 
ver, Com.Pl., 91 N E 2d 54. 

Pa—^Lit Brothers v. Dixon, 20 Pa. 

Dist. & Co. 98. 

62 C.J. p 1006 note 78. 

98. La.—Bienvenu v. Factors’, etc., 
Ins Co., 28 La.Ann. 901 

99. Mass—^Cooney v. Burt, 123 
Mass. 579 

62 C.J. p 1006 note 76. 

1. Cal—Steele v. Bartlett, 116 P.2d 
780, 18 Cal 2d 573—Griffin v. Ding- 
ley, 46 P. 457, 114 Oal. 481. 

leas than” 

Where it was necessary to file a 
declaration of intention to become a 
candidate '’not less than” five days 
prior to the first day on which the 
nomination papers could be circulat¬ 
ed, and the first day for circulating 
nomination papers fell on May 30, a 
holiday, the next day, May 31, would 
be considered as the first day for cir¬ 
culating nomination papers —Bowden 
V. Kerr, 33 P.2d 1022, 1 Cal.2d 138. 

2 . Oal.—^Hutchins v. County Clerk 


883 



86 C.J.S, 


§§ 14(3)-14(4) TIME 

since to extend the time in such instances would 
be to nullify the legislative intent that the act must 
be performed a designated number of days before 
the event or date specified.^ However, in such in¬ 
stances a period of days for the doing of an act 
may be computed by counting the consecutive days 
backward from the specified date, excluding the 
specified date as the first day, and if the last day 
of the period fails on a holiday, as the Fourth of 
July, the day preceding, that is, July third, is the 
last day for the doing of the act.'^ 

Half holiday. Ordinarily Saturday is a legal day, 
although by statute in some jurisdictions Saturday 
afternoon is a holiday, as stated in Holidays § 2, 
and it may be counted in the computation of a pe¬ 
riod of time,^ and if the effect of a statute declar¬ 
ing Saturday afternoon to be a half holiday is mere¬ 
ly to shorten the hours during which an act re¬ 
quired to be performed shall be done, it does not 
authorize such day, as the last day of a period, to 
be excluded from the computation thereof,^ par¬ 
ticularly in respect of an act which is not included in 
the purposes for which it is a half holiday.'^ Un¬ 
der a statute excluding a public holiday, other than 
a half holiday, from the computation of a period 
of days, a Saturday half holiday, which does not 
occur on a public holiday, and which is the last day 
of such a period, is not excluded from the com¬ 
putation thereof, and therefore does not authorize 
the act in question to be performed the next suc¬ 


ceeding business day.^ 

§ 14(4). - Intervening Sundays and Holi¬ 

days 

As a general rule, in computing a period of time for 
the performance of an act, intervening Sundays and 
holidays are to be counted, although in some jurisdic¬ 
tions intervening Sundays and holidays will be counted 
only if the period is more than a week, and they will 
not be counted in computing a period which is less than 
a week. 

It is a general rule, which in some jurisdictions is 
prescribed by statute, that, in the absence of stat¬ 
utory expression of an intention to the contrary, 
intervening Sundays, that is, Sundays which fall on 
neither the first nor last days, are to be included 
in computing a period of time,^ and a similar rule 
is applicable where holidays intervene,^0 including 
Saturday half holidays.However, some cases 
indicate that since Saturday half holidays are on 
the same footing as Sundays and other legal holi¬ 
days, a short period of time which includes as one 
of the intervening days a Saturday half holiday will 
be computed by excluding the Saturday half holi- 
day.t2 

In some jurisdictions the rule of including inter¬ 
vening Sundays and holidays is qualified to the ex¬ 
tent that intervening Sundays will be included only 
if the period of time necessarily includes one or 
more Sundays, and the rule does not apply to a 
period of less duration than a week, 13 that is, in 


of Merced County, 35 P.‘2d 663, 140 
CaEApp. 348. 

3. Cal.—Steele v. Bartlett, 116 P.2d 
780, 18 Cal 2d 573—Griffin v. Bang¬ 
ley, 46 P. 457, 114 Cal 481. 

4. N.T.—Cross v. Cohen, 60 N.Y.S 
2d 42, 183 Misc. 611. 

5. La—Riverside Transfer Co. v. 
Service Drayage Co., 135 So. 79, 16 
La.App 621 

Mo —Corpus Juris cited iu Taylor v. 
Greer, 206 S.W.2d 349, 350, 367 
Mo. 65 

Va—Cousins v. Commonwealth, 47 
S.E2d 391, 187 Va. 506. 

Ximited holiday 

Since Saturday was a half holiday 
only for a portion of the territory 
in which the court had jurisdiction, 
and It was not a legal half holiday 
for the remainder of the territory, a 
period of time in which an act was 
to he performed which terminated on 
Saturday would include that Sat¬ 
urday.—Bank of Commerce v. Tun- 
keia, Lia.App, 36 So.2d 849, followed 
in 36 So.2d 855. 

6. Cal—^People v. Englehardt, 82 P. 
2d 489, 38 Cal.App.2d 315—Lewis 
V. Superior Court in and for San 


Bernardino County, 69 P.2d 220, 21 
Cal.App.2d 340. 

62 CJ. p 1006 note 82. 

7. La.—O. IC. Realty Co v. John A. 
Juliani, Inc., 102 So. 399, 157 La. 
377. 

8. Isr.T. —^Shaw V. City of Lockport, 
233 NT.S 36, 133 Misc. 393. 

62 C,J. p 1006 note 84. 

9. La.—Bergeron v. Rappelet, 33 So 
2d 207, 212 La 717. 

Mo —Corpus Juris cited iu Taylor 
V. Greer, 206 SW.2d 349, 350, 367 
Mo. 66—State ex rel. Allison v. Bu¬ 
ford, 88 SW.2d 349, 337 Mo. 1198. 

Pa—Biglin v. Hayes, Com PI., 44 
Lack.Jur. 33. 

R.I.—Cook V Greenlaw, 193 A. 494, 
68 R I 402. 

62 C.J. p 11007 note 87. 

10. La.—^Bergeron v. Rappelet, 33 
iSo.2d 207, 212 La. 717. 

Mo.—Corpus Juris cited iu Taylor v, 
Greer, 206 SW.2d 349, 350, 357 Mo 
€ 6 . 

62 C.J. p 1007 note 88. 

11. La.—^Bergeron v. Rappelet, 33 
So.2d 207, 212 La. 717 

Mo—Corpus Juris cited lu Taylor v. 
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Greer, 206 S.W.Bd 349, 350, 357 Mo. 

66 . 

62 C.J. p 1007 note 89. 

Bach Saturday counted as half a day 
D Q —Ocumpaugh v. Norton, 24 App. 
B.C. 296, 2 AnmCas. 133. 

Coustrulug contract 

In construing the terms of a con¬ 
tract it was held that it was not 
the intention of the parties to con¬ 
sider Saturday a half holiday, but a 
full or working day, and accordingly 
Saturday would not be excluded.— 
Steeg Printing & Publishing Co. v. 
Auto-Leo Stores, 138 So. 899, 18 La. 
App. 477. 

12. La.—^Evans v. Hamner, 24 So. 
•2d 814, 209 La. 442—Prank v. Cur¬ 
rie, App., 172 So. 843. 

13. Ky.—Fannin v. Lewis, 264 S. 
W.2d 479. 

La—State ex rel, Marcade v. City 
of New Orleans, 44 So.2d 306, 216 
La. 587. 

Mass.—Baley v. Judge of District 
Court of Western Ham'pden, 23 N, 
E.2d 1, 304 Mass. 86—Bogash v. 
Studios, Inc., 21 N,P.2d 235, 303 
Mass. 207—^In re Opiniori of the 
Justices, 196 N.E. ^eo, 291 Mass. 
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the former case an intervening Sunday will not 
be excluded unless there is an express declaration 
excluding it,^^ and in the latter case such a Sun¬ 
day will not be counted unless a contrary inten¬ 
tion is manifestoes and the same rule applies where 
holidays intervene.e^ In other jurisdictions, how¬ 
ever, in cases where the period was shorter than a 
week, this distinction has been either unnoticed or 

rejected.e^ 

It is sometimes expressly provided that a period 
of time for the performance of an act shall be ex¬ 
clusive of intervening Sundays or holidays, and 
all periods of time which are computed in accord¬ 
ance with such a provision must exclude the inter¬ 
mediate Sundays or holidays,but it has been held 
that, under the maxim Expressio unius, etc., if the 
statute expressly excludes Sundays from the com¬ 
putation, without specifying legal holidays, such 
holidays are not excluded.^^ Likewise, intervening 
Sundays are excluded where working, judicial, or 
business days only are manifestly intended to be 
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included in the period of time prescribed by con¬ 
stitutional or statutory provisions.^® 

In certain states several different kinds of holi¬ 
days are recognized, and there are holidays estab¬ 
lished by statute, holidays established by execu¬ 
tive proclamation, and special or limited holidays 
applicable only to a special class of business or 
persons, as stated in Holidays § 1. Where this 
classification of holidays exists, and under statutes 
so providing, a period of time for the performance 
of an act will not be extended because a statutory 
holiday falls within the period on a day other than 
the terminal day of the period,^! and the period of 
time will not be extended because a special or limit¬ 
ed holiday applicable only to a special class of 
business or persons falls within the period on a 
day other than on the last day of the period,22 but 
a general holiday established by executive proclama¬ 
tion is placed in a different category,23 and if such 
a holiday falls within the period for performance 
of the act the period for performance will be ex- 


572—Sweeney v. Morey & Co., 181 
N.E, 782, 279 Mass. 495. 

Mo.—Corpus Juris cited in Taylor v. 
Greer, 206 S.W 2d 349, 350, 357 Mo 
66 . 

€2 C J. p 1007 note 90. 

Period not necessarily including* a 
Sunday 

Where a statute allows a certain 
period of time within which to per¬ 
form a leg-al act, and such given 
length of time does not necessarily 
include a Sunday, Sundays are not 
to be counted, even though they are 
not specifically excluded by the stat¬ 
ute—Frank v. Currie, LaApp., 172 
So. 843. 

Id. Ky.—Fannin v. Lewis, 254 S.W. 
2d 479. 

La.—State ex rel. Marcade v City of 
Kew Orleans, 44 So.2d 306, 216 La. 
687. 

Md.—^Ivrey v. State, 15 A.2d 910, 178 
Md, 638. 

Mass.—Daley v. Judge of District 
Court of Western Hampden, 23 IST. 
E 2d 1, 304 Mass 86—Bogash v. 
Studios, Inc., 21 N.E.2d 235, 303 
Mass. 207—In re Opinion of the 
Justices, 196 IST.E. 260, 291 Mass. 
672—Sweeney v. Morey & Co., 181 
N.E. 782, 279 Mass. 495. 

Mo.—Corpus Juris cited in Taylor v. 
Greer, 206 S.W.2d 349, 350, 357 Mo. 
66 . 

•62 C.J. p 1008 note 91. 

15. Ky.—Fannin v. Lewis, 254 S.W. 
2d 479. 

La.—State ex rel, Marcade v. City of 
Mew Orleans, 44 So. 2d 305, 216 
I^a. 687, 

Mass.—^Daley v. Judge of District 
Court of Western Hampden, 23 M. 


E 2d 1, 304 Mass. 86—Bogash v. 
Studios, Inc, 21 ME 2d 235, 303 
Mass. 207—In re Opinion of the 
Justices, 196 M.E. 260, 291 Mass 
572—Sweeney v. Morey & Co, 181 
ME. 782, 279 Mass. 495. 

Mo.—Corpus Juris cited iu Taylor v. 
Greer, 206 S.W.2d *349, 350, 367 Mo. 
66 . 

62 C.J. p 1008 note 92. 

16. U.S.—Maresca v. U. S., CCA. 
M.T., 277 F. 727, certiorari denied 
42 S.Ct. 183, 257 U.S. 657, 66 L.Ed 
420. 

La—State ex rel. Marcade v. City of 
Mew Orleans, 44 So.2d 305, 216 La. 
687. 

Mo.— Corpus Juris cited iu Taylor v.. 
Greer, 206 S.W.2d 349, 350, 357 Mo. 
66 . 

Saturday half holiday 
La—F^ank v. Currie, App., 172 So. 
843. 

17. Pa.—Balitski v. Springfield Coal 
Co, 46 Pa.Dist. & Co. 273. 

62 C.J. p 1008 note 94. 

18. La.—Shay v. Wattigny, 54 So. 
786, 128 La, 193—State v. Parsons, 
App., 43 So.2d 689—Madison Lum¬ 
ber Co. V. Alson, 126 So. 242, 12 
La.App. 428. 

62 C.J. p 1008 note 96. 

Itule of court providiug for exolu- 
Biou of iuterveniug Sundays 
D.C.—^Atlantic Greyhound Lines v. 
Keesee, 111 F.2d 657, 72 App.D.C. 
45, 

Criminal appeal rules 

Rule XIII of the Criminal Appeal 
Rules provides that, in computing 
time as specified in such rules, Sun¬ 
days and legal holidays shall be ex- 
I eluded.—Scott v. XJ, S., C.C.A^Okl, 
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115 P.2d 137, certiorari denied 61 S 
Ct. 449, 312 U.S. 678, 85 L Ed. 1117. 

19. Ind—^Howeisen v. Chapman, 145 
M.E. 487, 195 Ind. 381. 

La—Madison Lumber Co. v. Alson, 
126 So. 242, 12 LaApp. 428. 

20. W.Va.—Capito v. Topping, 64 S. 
E. 845, 66 W.Va. 587, 22 L R.A,M. 
S , 1089 

62 C J. p 1008 note 99. 

21. Cal.—Laubisch v. Roberdo, App., 
260 P.2d 1004—Francis v. Superior 
Court in and for City and County 
of San Francisco, 157 P 2d 23, 68 
Cal.App.2d 643—Lynch v. Harrell, 
113 P2d 261, 44 €al.App.2d 863— 
Adolph Ramish, Inc., v. Behr, 104 
P.2d 410, 40 Cal.App.2d 64. 

22. Cal.—^Laubisch v. Roberdo, App., 
260 P 2d 1004—Francis v, Superior 
Court in and for City and County 
of San Francisco, 157 P,2d 23, 68 
Cal.App 2d 643—Lynch v. Harrell, 
113 P2d 261, 44 Cal App.2d 863— 
Hutchins v. County Clerk of Mer¬ 
ced County, 36 P.2d 563, 140 Cal. 
App. 348. 

23. Season for distinction 

“There is a very sound reason for 
the foregoing distinction which is 
that everyone is presumed to know 
the legal holidays prescribed by the 
legislature and to accommodate his 
acts accordingly, while holidays ap¬ 
pointed by the president and Govern- 
; or may be selected on short notice 
and vary according to the exigen¬ 
cies of the circumstances.”—Lynch 
I V. Harrell, 113 P.2d 261, 263, 44 Cal. 
App.2d 863—^Adolph Ramish, Inc., v. 
Behr, 104 P.2d 410, 411, 40 Cal.App.2d 
64. 
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tended,and the time for performance will be ex¬ 
tended the number of days there are such holidays 
within the period.^^ 

§ 14(5), - Application of Rules as to Ex¬ 

clusion or Inclusion of Sundays 
and Holidays 

The general rules as to the inclusion and exclusion 
of terminal and intervening Sundays and holidays have 
been applied in a variety of situations. 

The general rule that if the last day for the 
performance of an act falls on a Sunday or holiday 
the period will be extended and the act may be per¬ 
formed on the following secular or business day 
has been held to apply in computing the time for 
an annual meeting of corporate stockholders,fil¬ 
ing a claim against a decedent’s estate,^^ certify¬ 
ing a petition proposing an ordinance or other meas¬ 
ure,filing or recording a chattel mortgage,^^ re¬ 
demption of property from a mortgage foreclosure 
saleS<^ or from a tax^t or other judicial^^ sale, and 
in computing the time for service, publication, and 
operation of notice.^3 

A rigid application of a statute providing that a 


certificate in connection with an election be filed 
“not later than” a specified date, would require, 
when the specified date falls on a holiday, that the 
certificate be filed, at the latest, on the day prior 
to the holiday before midnight,^^ but a more liberal 
application of the statute would permit the certifi¬ 
cate to be filed on the day following the holiday.^s 

The rule that intervening Sundays and holidays 
will be counted in computing a period of time has 
been applied in determining the time which must 
elapse after notice and before a sale of goods in 
bulk takes place,^^ but some courts follow the rule 
that a Sunday or holiday will not be counted as one 
of the days in computing a period of time which is 
less than a week, and apply this rule in computing 
the time which must be allowed for preparation 
and travel to the place where a deposition is to 
be taken,and in computing the time within which 
notice must be given of the decision of an adminis¬ 
trative board or commission.38 

Term of court. In computing the number of days 
of a term of court, or in ascertaining a certain day 
of a term of court, intervening Sundays are gen- 


24 . Cal.—In re Harker's Estate, 198 

P 2d 51, 88 Cal.App.2d 6—Laubisch 
V. Roberdo, App., 260 P.2d 1004— 
Francis v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 157 P.2d 23, 68 Cal App 2d 
643—Lynch v. Harrell, 113 P.2d 
261, 44 Cal.App.2d 863—Adolph 

Ramish, Inc., v, Behr, 104 P.2d 410, 
40 Cal.App.2d 54. 

25. Cal.—Laubisch v. Roberdo, App , 
260 P2d 1004—In re Harker’s Es¬ 
tate, 198 P.2d 51, 88 Cal App.2d 6 
—Francis v. Superior Court in and 
for City and County of San Fran¬ 
cisco, 167 P.2d 23, 68 CaLApp.2d 
643. 

26. Cal.—Saline Valley Salt Co. v. 
White, 170 P. 820, 177 Cal. 341. 

27. Mo.—Keys v. Keys’ Estate, 116 
S W. 537, 217 Mo. 48. 

6'2 C.J. p 1002 note 13. 

28. Ohio —Ohio Power Co. v David¬ 
son, 195 KE. 871, 49 Ohio App. 184 

29. Ind.—^Wartell v. Peters Hotel 
Co,, 123 NE. 480, 70 Ind.App. 444. 

30. Minn. — Bovey De Laittre Lum¬ 
ber Co. v. Tucker, 60 NW. 1038, 48 
Minn 223. 

KD.—Styles v. Dickey, 134 H.W. 702, 
22 N.D. 515. 

Period not extended 
Where the last day for redemption 
of land from a mortg-age foreclo¬ 
sure fell on a Sunday, the court, ap¬ 
plying the rule that, whenever the 
time limited by statute is such that 
it must necessarily include one or 
more Sundays, Sundays are to be in¬ 


cluded in the computation, even if 
the last day of the time limited hap¬ 
pens to fall on Sunday, held that ten¬ 
der on the following Monday was not 
timely.—Haley v. Young, 134 Mass. 
364. 

31. Ariz—Schmitt v. Sapp, 223 P.2d 
403, 71 Ariz. 48. 

32. Ind —^Backer v. Pyne, '30 N E. 
21, 130 Ind. 288, 30 Am.S R. 231. 

K.Y.—Porter v. Pierce, 24 N.E. 281, 
120 K.Y. 217, 7 LR A. 847. 

Sunday not excluded 
Where property^-^wa® -soM* on exe¬ 
cution, and the last day in which to 
redeem fell on a Sunday, a tender 
made on the Monday following was 
held to be too late, since the last day 
for making the tender in such a 
case would be Saturday.—People v. 
Luther, 1 Wend., H.Y., 42. 

33. Conn—Lambert! v. City of 
Stamford, 40 A.2d 190, 131 Conn. 
396. 

N.Y. —Nodine v. State, 79 Kr.Y.S.2d 
834, 192 Misc. 572. 

Pa.—Gordon v. Home Indemnity Co., 
183 A. 427, 121 Pa.Super. 241. 

62 C.J. p 1004 note 46. 

Notice of application for tax deed 
Where a notice of application for 
a tax deed stated that the period 
in which to redeem from the tax sale 
would expire on a specified date, and 
the date specified fell on a Sunday, 
since the notice was in fulfillment 
of a statutory requirement the time 
in which to‘redeem would not be ex- 
temied, and an offer to redeem on 
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the Monday following after a tax 
deed had issued was not timely made. 
—Eshe V. Clough, 179 P.2d 979, 116 
Colo. 266. 

Notice of sale held valid 

A requirement that “not less than 
ten days written notice” of the re¬ 
sale of property sold under a condi¬ 
tional sale contract be given the buy¬ 
er would be satisfied by notice re¬ 
ceived by the buyer July 19 that sale- 
would be held July 30, notwithstand¬ 
ing July 29 was Sunday.—'C. I. T. 
Corp. V. Joffe, 293 IST.Y.S. 659, 162: 
Misc. ’328. 

Notice of election contest 

In computing the time within 
which notice of an election contest 
shall be given, it was held that since 
election day was a holiday, the first 
day of the period would be the day 
following the election.—Osborne v.. 
Zimmerman, 105 P.2d 1097, 165 Or. 
92. 

34. N.Y.—Cross v. Cohen, 50 N.Y.S. 
2d 42, 183 Misc. 611— Application 
of Zichello, 50 3Sr.Y.S.2d 48. 

35. iSr.Y.-—Cross v. Cohen, 50 NY.S. 
2d 42, 183 Misc. 611—Application 
of Zichello, 50 NYS2d 48. 

36. Ohio —Dunbar Furniture & Mfg. 
Co. V. Scott Furniture* <20., App., 
59 NE2d 607. 

37. Ky.—Adams v. Letcher County, 
184 S.W.'2d 801, 299 Ky. 171. 

38. Mass.—^Daley v. Judge of Dist. 
Court of Western Hampden,, 23 Nv 
m2d 1, 304 Mass* 86* 
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erally,^^ but not always,^® to be excluded, and Sun¬ 
days as well as other days on which the court did 
not sit have also been excluded from the computa¬ 
tion on the ground that the statute prescribing the 
time contemplated judicial days only.**^ 

§ 14(6).-Judicial Proceedings in 

General 

a. Terminal Sundays and holidays 

b. Intervening Sundays and holidays 

a. Terminal Sundays and Holidays 

The general rules as to the exclusion and inclusion 
of terminal Sundays and holidays usually are applied in 


TIME §§ 14(5)-14(6) 

computing the time for taking any stated action in a 
Judicial proceeding or In computing the time for the 
performance of an act which is required in appellate 
practice. 

If the last day of a period allowed by law for 
taking any stated action in a judicial proceeding 
falls on a Sunday or on a legal ‘holiday, the general 
rule is to exclude such terminal Sunday or holiday 
and to allow the action to be taken on the following 
dayThis rule is applied in determining the time 
for the issuance,43 service,and return^s of proc¬ 
ess, and in computing the time for appearance,^® 
or for filing or serving a pleading,and in ascer¬ 
taining the time for the rendition or entryor re- 
vival^^ of a judgment, or for filing a motion to 


39 . Ky.—Brown v, McKee, 1 J.J. 
Marsh. 471 

62 C J. p 100’9 note 3. 

40. Ill.—Brown V. Leit, 26 N E. 639, 
136 Ill. 203. 

41- Ky.—O’Brien v. Commonwealth, 
12 S.W. 471, 89 Ky. 354, 11 KyX. 
534 

62 C.J. p 1009 note 4. 

42. Conn—Sommers v. Adelman, 99 
A. 50, 90 Conn. 713. 

La—Mansur v. Abraham, 164 So. 
421, 183 La 633, certified question 
conformed to, App., 164 So. 418, 
followed in Merey v. Abraham, 164 
So 420. 

■62 C J. p 1003 note 4‘2. 

Computation, of time not required 
Where an application for a re-1 
hearing by a governmental commis- j 
Sion was required to be made be¬ 
fore the effective date of the com¬ 
mission's order, and the commis¬ 
sion made an order to he effective on 
a Monday, the rule that when the 
last day for the performance of an 
act falls on a Sunday it will be ex¬ 
cluded would not be applied since in 
such a situation no computation of 
time was required.—State ex rel. Al¬ 
ton B. Co. V, Public Service Commis¬ 
sion, 155 S.W 2d 149, 348 Mo, 780— 
State ex rel. Kansas City, Independ- 
-ence & Fairmount Stage Lines Co. 
V, Public Service Commission, 63 S. 
W2d 88, 333 Mo. 544. 

.Bail in civil action 

If the time for putting in bail ex¬ 
pires on Sunday, the bail m^y be filed 
the following Monday.—Clinic v. Rus¬ 
sell, 25 K.W. 175, 68 Mich. 242—6 C. 
J p 899 note 22. 

Time for replying to. request for ad- 
missionfl 

Where the last day for replying to 
.a request for admissions would have 
been a Sunday, the reply deposited 
in the mail on the following day was 
timely notwithstanding it was not 
received until two days after it was 
mailed.—^McKinney v. Croan, 188 S. 
-W.2d 144, 144 Tex. 


Note of issue 

Where a note of issue was re¬ 
quired to be served “at least’* twelve 
days before the commencement of 
any term, a note of issue served 
February 23, eleven days before the 
commencement of the March term on 
March 6, did not satisfy the require¬ 
ment since the computation would be 
made by counting backward from 
March 6 twelve days, and excluding 
March 6 as the first day, the twelfth 
day would be February 22, but that 
day also would be excluded because 
it was a legal holiday, so the last 
day for filing the note of issue would 
be February 21.—^Brooklyn Bus Corp- 
V. Edwards, 11 N.Y.S.2d 8:75, 171 Misc. 
85. 

Exceptions to administrator’s or ex¬ 
ecutor’s account 

A requirement that exceptions to 
the account of an executor or ad¬ 
ministrator be filed “not less than’’ 
five days prior to the date set for the 
hearing would be satisfied if the ex¬ 
ceptions were filed February 23, four 
days before the hearing set for Feb¬ 
ruary 27, since February 21 was Sun¬ 
day, and on February 2'2 the office 
of the clerk of court was closed.— 
In re Roeser’s Estate, Ohio App , 47 
N.E.2d 410. 

Time for filing memorandum or bill 
of costs 

Nev.—McCafferty v. Flinn, 107 P 
225, 32 Kev. 269. 

Or.—Nxcklin v. Robertson, 22 P. 993, 
28 Or. 278, 62 Am.S.R. 790. 

43. NJ—Melis v. Goldstein, 143 A. 
81, 4 N J.Misc, 498. 

44 . W.Va.—^Means v. Kidd, 67 S.B. 
2d 740. 

62 C.J. p 1004 note 48. 

4 B. Okl.—^Wilson 8c Co. v. Russell, 
290 P. 1106, 144 Okl. 284. 

^,Va.—Means v. Kidd, 67 S.B.2d 740. 
Sunday not excluded 

Under a statute requiring that a 
subpoena in a divorce action be re¬ 
turnable not less than thirty days 
after the award thereof, it was held 
that in computing the thirty-day 
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period the last day would not be 
excluded because it fell on a Sunday 
since no act was required to be 
performed on that day and there was 
no reason why that Sunday should 
not be counted—^Way v. Way, 51 
Pa.Dist. & Co. 307, 35 Berks Co. 298, 
57 York LegRec. 166. 

46. Ill—Piekarczyk v. Gibas, 97 N. 
E 2d r29. 342 Ill.App. 510. 

Mich—^Vohlers v B. H. Stafford Mfg. 
Co, 137 N.W. 128, 171 Mich. 8, Ann. 
Cas 1914B 1032 

Or.—Steeves v, Steeves, 9 P.2d 816, 
139 Or. 261. 

Time for appearance after answer 
The time for defendant to make ap¬ 
pearance after filing answer began 
to run with expiration of twentieth 
day after service of citation, even 
though such day fell on Sunday, so 
that appearance day was following 
Monday, not first Monday of next 
court term, even though current term 
ended within week, and judgment 
rendered for plaintiff on Tuesday 
following such Sunday was not void. 
—Pearl Assur. Co. v. Williams, Tex. 
Civ.App., 167 S.W.2d 808. 

47. Or.—Steeves v, Steeves, 9 P.2d 
815, 139 Or. 261. 

62 C.J, p 1004 note 44. 

48. Iowa.—Bruce v. Pope, 162 IST.W. 
797, 179 Iowa 1161. 

62 C.J. p 1004 note 50. 

Pronouncement of judgment in crim¬ 
inal actipn 

Cal.—People v. Miller, 19 P.2d 814, 
130 Cal.App. 191. 

Bast day specifically included 

Under a statute requiring judg¬ 
ment to be entered on or by the 
fourth day after trial, both days in¬ 
clusive, the fact that the fourth day 
after trial was a Sunday would not 
permit that day. to be excluded, and 
m such an instance the last day for 
the entry of judgment would be Sun¬ 
day.—Monahan V. Beams, 33 N'.E.2d 
47, 66 Ohio App. 263. 

149 . Pa.—Mocarsky v. Covaleskie, 
1 Com.Pl.. 15 Northumb.Leg.J. 38. 
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set aside a default judg’ment,5<> and for the issuance 
of execution.Sl 

Statutes, rules, and orders of court usually specify 
the period of time for the performance of an act 
which is required, in appellate practice, or in connec¬ 
tion with judicial review, and if the last day of 
such a period falls on a Sunday or on a leg-al holi¬ 
day the general rule is to exclude the terminal Sun¬ 


day or holiday and to allow the act to be performed 
on the following day, and this rule is applied in de¬ 
termining the time for taking an appeal,52 and is 
also applied in determining the time for filing a 
petition for review,53 presenting a petition for cer¬ 
tiorari,54 or filing a petition, motion, or application 

for a rehearing,55 and is also applied in - ; 

the time for making a motion for a new triai56 and 


50. Cal—Townsend v. Parker, 131 
P. 766, 21 Cal App. 317. 

Mo.—Carpenter v, Alton R. Co., App., 
148 S.W2d 68. 

51- K.Y —Heckman v, Stein, 117 N. 
T.S. 1026, 64 Misc 144. 

52. Ala—Cox v. Hutto, 113 So. 40, 
216 Ala. 232. 

Conn —Sommers v. Adelman, 99 A 
50, 90 Conn. 713. 

Idaho.—Hug-gins v. Green Top Dairy 
Farms, 260 P.2d 407. 

Ind.—Schrieber v. People’s Building 
& Loan Ass’n, 178 HE. 452, 93 Ind 
App. 685. 

Md—Fischer v. Fischer, 69 A 2d 51, 
193 Md. 501. 

Mass.—Grant v. Pizzano, 163 H.E 
'162, 264 Mass. 475. 

Mo.—Spring v. Giefmg, 289 S.W. 825, 
315 Mo. 525 

N.J.-—Ettrick V. State Board of Tax 
Appeals, 172 A. 365, 12 H.J.Misc. 
432. 

Pa.—In re Horthampton Borough 
Election, 79 Pa.Dist. & Co. 481. 

S.D,—Althen v. City of Mt, Vernon, 
42 N.W.2d 231, 73 S.D. 299—Ba- 
ruth V. Board of Com’rs of San¬ 
born County, 209 H.W. 341, 60 S, 
D. 249. 

3 C.J. p 1048 note 76, 

Tim© for ‘bringing a proceeding In 
error 

Okl.—Grant v. Creed, 1'28 P. 611, 35 
Okl. 190. 

Motion to dismiss appeal 

Where the last day for filing * a 
motion to dismiss an appeal fell on 
a Sunday, the motion filed on Mon¬ 
day following would be within the 
time allowed.—Folse v. Dale, 193 So. 
581, 194 La. 180. 

Service of petition of appeal 

Where last day for service of* peti¬ 
tion of appeal from action of county 
board of taxation occurred on first 
of two consecutive days generally ob¬ 
served as legal holidays^ service on 
the next following secular day was 
sufficient—^Union City v. Capitol- 
Theatre Amusement Co., 67 A2d 226, 
26 N.J.Misc. 102. 

Proceedings In federal courts 

(1) The timQ for taking an appeal 
Is governed by Rule 6(a) of the Fed¬ 
eral Rules of Civil Procedure pro¬ 
viding that, where the last day for 
the performance of an act falls on 
a Sunday or a legal holiday, perform¬ 
ance on the next day wjuch Is not a 


Sunday or legal holiday is timely. 
US—Union Nat. Bank of Wichita, 
Kan., V. Lamb, Mo, 69 S Ct. 911, 
337 U.S. 38, 93 L.Ed 1190, rehear¬ 
ing and modification denied 69 S Ct. 
1492, 337 U.S 928. '93 L.Ed. 1736— 
Wilson V. Southern Ry. Co., C C.A. 
Ga, 147 F.2d 165—Jordan v. Palo 
Verde Irr. Dist, C.C.A Cal.. 105 
F 2d 601—Resnick v. Lehigh Valley 
R. Co, DC.NT., >11 F.RD 76. 

D C.—Sherwood Bros v. District of 
Columbia, 113 P.2d 162, 72 App D.C. 
155, 

(2) Rule 6 (a) would apply in de¬ 
termining the last day for filing an 
appeal in admiralty proceedings — 
U. S V. Cia Luz Steanca, C.AWash., 
181 F2d 695. 

(3) Under the law existing prior 
to the adoption of the Federal Rules 
of Civil Procedure in 1938, it was 
held that when the time for taking 
an appeal expired on a Sunday or 
holiday, the time would not be ex¬ 
tended until the following day. 

U.S.—^Wilson V. Southern Ry. Co., su¬ 
pra—^Larkin Packer Co. v. Hinder- 
liter Tool Co., C C.A Okl., 60 P2d 
491—Northwestern Public Service 
Oa V. Pfeifer, C.C.A.S.D., 36 F.2d 
*5—Frackelton v. U. S., 57 Ct Cl. 
587—U. S. V. Thompson-Starrett 
Co., 12 Ct Cust.App. 28. 

D.C.—Walker v. Hazen, 90 F.'2d 502, 
67 App.D C. 188, certiorari denied 
58 3.Ct. 44, 302 U.S. 723, 82 L.Ed. 
559. 

25 C.J. -p 971 note 29. 

(4) Under the law existing prior 
to the adoption of the Federal Rules 
of Civil Procedure in 1938 it was 
held that when the last day of the 
statutory period in which a writ of 
error could be sued out fell on a 
Sunday the writ could not be sued 
out on the following Monday.—Sie- 
gelschifCer v. Penn Mut. Life Ins. Co., 
N.Y., 218 F. 226, 160 C.C.A. 304. 

in Florida 

(1) The time for taking an appeal 
is prescribed by statute, but, since 
the statute is expressly required to 
be considered as a rule of court, if 
the time exfpires on a Sunday the 
appeal may be taken on the follow¬ 
ing day.—Carlile v. Spofford, -65 So. 
2d 645. 

(2) In earlier decisions the court 
held that the time for taking an ap¬ 
peal wa^ a statutory requirement, 
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and since the statute did not disclose 
any indication that Sundays or holi¬ 
days were to be excluded in counting 
the period, the fact that the last 
day of the period fell on a Sunday 
would not authorize the appeal to be 
taken the following day.—^Newsom 
V. State, 54 So 2d 58—In re Warner’s 
Estate, 33 So 2d 728, 160 Fla 103. 

53. Cal.—^Western Los Angeles Cit¬ 
izens’ Committee on Liquor Licens¬ 
es V. State Board of Equalization, 
245 P2d 571, 111 Cal App.2d 843. 

D.C.—^Wayne v. Burke, Mun,App., 61 
A.2d 714. 

Application for writ of review 

Cal.—Alford v. Industrial Accident 
Commission, 169 P.2d 641, '28 Cal.2d 
198. 

54. Ga.—Brown v. City of Atlanta, 
65 S.E2d 611, 84 Ga App. 4—Hill 
V. State, 81 S.E. 248, 14 Ga.App. 
410. 

55. Ohio.—State ex rel. Yance v. 
Industrial Commission, 181 N E. 
874, 125 Ohio St. 447, 82 A L.R. 
1068. 

62 C.J. p 1005 note 68. 

Xiast day not a Sunday 

Under a statute providing that In* 
the interval between the rendition of 
judgment and the date the judg¬ 
ment becomes final the parties should 
have the right to apply for a rehear¬ 
ing, it was held that where a judg¬ 
ment would become final on October 
19, which was a Sunday, the interval 
between the date of the rendition 
of the judgment and the date it be¬ 
came final would not be extended 
since the period for applying for a 
rehearing terminated on October 18. 
—Martin v. HufC Truck Line, La.App., 
32 So.2d 621. 

Petition, not timely filed 

Where the last day for filing a 
petition for a rehearing was Satur¬ 
day, and the petition was received 
by the pest office that day but too 
late for delivery, and the following 
Monday was a holiday, so that it was 
not delivered to the clerk of court 
until Tuesday, the petition was not 
timely filed.—Clark v. De Oamp» 137 
N.E. 716, 79 Ind.App. 225. 

,56. Ala.—^Ex parte Campbell, IST" 
So. 676, 229 Ala, 422. 

Fla.—Uhitty & Co v. Granthum, 209' 
So. 696, 146 Fla. 29D, modified on 
other grounds 1 So.2d 725, 146 Fla.. 
759 , 
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TIME § 14(6) 

in determining the time for granting a motion for a iday is usually applied in computing the time for 
new trial^"^ ' taking the various steps that are necessary to 

perfect an appeal, g^ch as the time for filing a 
The general rule of excluding the last day of a notice of appeal,^9 transcript,^0 brief,or an ap- 
period when it falls on a Sunday or on a legal hoi- peal bond or undertaking.^^ 


Mo—Taylor v. Greer, 206 S.W.2d 
349, 357 Mo. 66 
€2 C.J. p 1004 note 62. 

Xast day falling- on limited holiday 
Where the last day for filing rea¬ 
sons for a new trial fell on a day 
which was a holiday for bank pur¬ 
poses only, the reasons should have 
been filed on that day, and filing on 
the day following was not timely — 
Mogul V Miller, 162 A. 615, 5 W.W. 
Harr , Del, 228. 

Preparing and serving statement on 
motion for new trial 
Oal.—Muir v. Galloway, 61 Cal. 49S. 

57. In California 

(1) If the last day for granting a 
motion for a new trial falls on a 
Sunday, the motion may be granted 
on the following day, in accordance 
with the general rule that, when the 
last day for the performance of an 
act falls on a Sunday or a holiday, 
that day is excluded in the computa¬ 
tion of time, and the act may be per¬ 
formed on the next succeeding day.—■ 
Alford V. Industrial Accident Com¬ 
mission, 169 P.2d 641, 28 Cal.2d 198. 

(2) Prior to the amendment of the 
■code of civil procedure in 1933, if the 
last day for granting a motion for a 
new trial fell on a Sunday or holi¬ 
day, the period was not extended.— 
Bidwell V Sonoma County, Transpor¬ 
tation Co., 178 P. 722, 39 Cal.App. 330 
—62 C.J. p 1004 note 68. 

58. Tenn—Parrish v. Williams, 83 
SW2d 895, 169 Tenn. 186. 

62 C J. p 1004 note 62. 

Kecord on appeal 

(1) If the la.st day for filling a 
record on appeal falls on a Sunday, 
the record may be filed the next day 
and be effective. 

U. S.—^Wilson V. Southern Ry. Co., C. 
CAGa., 147 F;2d 165. 

Ill.—Metropolitan Life Ins. Co. v. 
Shattas, 18 N.E.2d 660, 298 Ill.App. 
336—Connell v. North Town Mo¬ 
tor Co., 17 N.E2d 589, 297 Ill.App. 
247. 

(2) The fact that last day, on 
which record on appeal could be filed 
was a legal holiday did not require 
exclusion of such day in computa¬ 
tion of time for such filing.—^Hudnall 

V. Fleenor, 189 S.'W.2d 724, 906 Ky. 
497. 

(3> If ths last day for filipg a rec¬ 
ord on appeal falls on a holiday and 
the statutory provision for an ex¬ 
tension of time fs applicable only 
when the last day of the period falls 
on a Sunday, the record cannot be 
filed on the following day and be 


effective —Metropolitan Life Ins. Co. 

V. Shattas, 18 N E.2d 560, 298 Ill. 
App. 336—Connell v. North Town Mo¬ 
tor Co, 17 NE2d 589, 297 Ill.App 
247. 

(4) Where the last day for filing 
a record on appeal fell on a legal 
holiday, the time for filing would be 
extended until the following day.—^ 
Blackman v. Housing Authority of 
City of Dallas, Tex., 254 S.W.2d 103. 
Case-made 

(1) If the last day of a period for 
making and serving a case-made 
falls on a Sunday or a legal holiday, 
an extra day is provided so the act 
may be done on the following day.— 
Long v. Brown, 98 P.2d 28, 186 Okl 
407, disapproving Day v. Hartness, 
205 P. 501, 85 Okl. 298. 

(2) Where Sunday is the last day 
of the period in which to suggest 
amendments to case-made, the 
amendments may be suggested on 
*the Monday following—Steil v. Fly, 
16 P2d 554, 160 Okl. 189—Kolb v. 
Hightower, 8 P.2d 23, 155 Okl. 1. 

59. Cal—^Reyburn v. Young, 28 P.2d 

353, 219 Cal. 536—Glesby v. Glesby, 
166 P.2d 347, 73 CaLApp.2d 301— 
Trujillo V. Trujillo, 162 P 2d 640, 
71 Cal.App,2d 257—Grande v. Don¬ 
ovan, 131 P.2d 856, 55 Cal App 2d 
694—Hoover v. Sweitzer, 93 P.2d 
831, 34 Cal.App 2d 441. 

Kan.—In re Hawk's Estate, 233 P.2d 
1061, 171 Kan. 478—Boyd v. Tillot- 
son, 114 P.2d 795, 154 Kan. 101. 
N.y —In re Kennedy’s Estate, 271 
NY.S. 469, 161 Misc. 292. 

62 C.J. p 1005 note 63 
Rule 6 (a) of Federal Rules of Civil 
Procedure applicable 
When the last day for filing a no¬ 
tice of appeal falls on a Sunday, the 
notice may be filed the following 
day that is not a Sunday or legal 
holiday in accordance with Rule 6 
(a) of the Federal Rules of Civil 
Procedure—Columbia Lumber Co. v. 
Agostino, C A Alaska, 184 F.2d 731— 
Wilson V. Southern Ry. Co., C.C.A. 
Ga., 147 F.2d 165. 

IiAst day XLot a holiday for procedural 
purposes 

Where the last day for filing a no¬ 
tice of appeal fell on a day which 
was a holiday within the rpeanlng 
of the Negotiable Instruments Act, 
but was not a holiday for all pur¬ 
poses, or for the purpose of proce¬ 
dure or the computation of time in 
which a procedural act should be 
done, that day would not be exclud¬ 
ed so as to extend the time for filing 
the notice of appeal to the following | 
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day.—^King v. Paylor, 43 NE2d 313, 
69 Ohio App. 193. 

Monday a holiday by executive proc¬ 
lamation 

Where the time for filing a notice 
of appeal would normally have ex¬ 
pired on July 2, but July 2 was a 
Sunday, and Monday, July 3, was 
a holiday by executive proclamation, 
and Tuesday, July 4, was a statutory 
holiday, the notice could be filed on 
Wednesday, July 5, and be effective. 
—Stanislaus Lumber Co. v Pike, 124 
P 2d 190, 51 Cal App 2d 54. 

60. Mo.—Rubinstein v. City of Sa¬ 
lem, App., 204 SW.2d 502. 

Nev.—Brearley v. Arobio, 12 P.2d 339, 
64 Nev 382. 

Or.—Ewen v. Smith, 69 P.2d 623, 156 
Or. 669—Turnbow v. Keller, 12 
P.2d 558, 142 Or. 200. 

62 GJ. p 1005 note 65—4 C.J. p 465 
notes 50, 51. 

61. Cal.—^Troy Laundry, etc., Co. v. 
Drivers’ Independent Laundry Co., 
109 P. 36, 13 Cal.App. 115. 

Ind.—Close v. Twibell, 92 N.E. 377, 
47 Ind App. 290. 

Expiration of time for filing brief 
prior to holidays 

Where the time for filing a brief 
had expired prior to the proclamation 
of holidays by the governor, such 
holidays would not extend the time 
for filing.—Egressy v. Stansbury, 87 
P. 280, 149 Cal. 392. 

62. Cal.—Jenness v. Bowen, 19 P. 
622, 77 Cal. 310. 

Ill—People V. Scanlan, 107 N.E 149, 
265 Ill. 609. 

N.H.—Larochelle v. Birch, 96 A.2d 
5n, '98 NH. 190. 

Tex.—Whitten v. Dethloff, Civ-App., 
214 S.W.2d 480. 

Wash.—Stouffer-Bowman, Inc., v. 

Webber, 139 P.2d 717, 18 Wash.2d 
416. 

W.Va.—Kasmas v. Bini, 163 S.E. 442, 
111 W.Va. 687. 

3 O.J. p 1183 notes 7. 8. 

Exclusion of holiday, Saturday, and 
Sunday 

Where the last day for filing an ap¬ 
peal bond was a Friday which was 
a holiday, and in the city of New 
Orleans all Saturdays were holidays, 
the bond could be filed on the Mon¬ 
day following and It would be effec¬ 
tive.—^Ball V. Campbell, 62 So.2d 621, 
222 La. 399. 

Holiday not excluded 
Although the time in which to file 
an appeal bond will be extended if 
the last day falls on a Sunday, the 
time will not be extended when the 
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§ 14(6) TIME 

The general rule of extending the period of time 
for the performance of an act when the last day 
of the period falls on a Sunday or holiday is fre¬ 
quently applied in computing the period for sign¬ 
ing, filing, or serving a bill of exceptions, and, in 
accordance with this rule, if the last day of such a 
period falls on a Sunday the act may be done the 
following day,®3 and the same rule applies if the 
last day falls on a holiday,®^ but if the last day 
is a holiday only for certain purposes, and is not 
a holiday for the performance of legal functions, 
it will not be excluded to allow the bill to be filed 
on the following day.^5 Under a statute which 
provides for an extension of time when the last 
day of a period falls on a Sunday there can be 
no extension of time for filing a bill of exceptions 
when the last day falls on a legal holiday.^^ 

In some instances the courts have applied the rule 
that, if the act to be performed is required by 
statute, the time for performance will not be ex¬ 
tended when the last day of the period falls on a 


Sunday or holiday, and under this rule, if the last 
day of the period for signing, filing, or serving a 
bill of exceptions falls on a Sunday^^ or a holiday, 
the period will not be extended to include the next 
secular or business day. 

The general rule of extending a period of time 
for the performance of an act when the last day 
of the period falls on a Sunday and permitting the 
act to be done on the following day is usually ap¬ 
plied when the court is construing its own rules of 
practice,®^ but in some states the rule is followed 
that if the period of time for the performance of an 
act in a judicial proceeding is limited by statute, 
as distinguished from a rule of court, the limita¬ 
tion is imperative, and the period is not extended 
because the last day of the prescribed time falls 
on a Sunday,'^^ and accordingly terminal Sundays 
or holidays may not be excluded in computing the 
time in which to file a motion to set aside a de- 
faiilt,'^^ or in computing the time in which to take an 


last day falls on a holiday.—Taylor 
Dairy Products Co. v. Owen, 298 N. 
W. 332, 139 Neb. 603. 

Pauper’s oath in lieu of appeal bond. 
Tenn—Parrish v. Williams, 83 S.W. 
2d 895, 169 Tenn. 186. 

Zixcluslon of Sunday and inclusion 
of first day 

Where time allowed for appeal 
from justice court expired on Sun¬ 
day, last day must be excluded and 
first included, and therefore time ex¬ 
pired on midnight of Saturday — 
Tripp Furniture Co. v. Cox, 133 So. 
238, 160 Miss. 90—3 C.J. p 1183 note 
9 [a]. 

63. Ala—Smith v. State, 9 So'2d 
■122, 243 Ala. 253—Macertney v. 

Gwin, 119 So. 238, 218 Ala. 529— 
Obear-Nester Glass Co v. Mobile 
Drug Co., 95 So. 13, 208 Ala 618— 
Stewart v. Keller, 73 So. 89, 197 
Ala. '575—Southern Pickle & Vine¬ 
gar Co. V. Webb, 94 So, 837, 19 Ala. 
App. 22, certiorari denied Bx parte 
Webb, 94 So. 839, 208 Ala, 580. 

Ga—Bilge v. State, 33 S E 2d 917, 
72 Ga App. 438—Cason v. State, 4 
S.E.2d 713, 60 Ga.App. 626—Edge 
V. State, 108 S.B. 69, 27 Ga.App. 
264—Charleston & W. C. Ry. Co. 
V. Cotton Seed Oil Co, 96 S E. 586, 
22 Ga.App. 337—'Ryon v. State, 
78 SE. 477, 12 Ga.App. 813. 

Ill.—People V. Ehler, 239 III App. 398 
—^Hayden v. Hargan, 202 Ill.App. 
544. 

Mo-—State v. Stanley, 125 S.W. 475, 
225 Mo. 525. 

Tenn—Taylor v. State, 171 S.W.2d 
403, 180 Tenn. 62. 

Va.—Hams v. Sparrow, 132 S.E. 694, 
146 Va. 747 — Lakeside Inn v. Com¬ 


monwealth, 114 S.E. 769, 134 Va 
696. 

4 C.J, p 280 note 89 • 

Applying Pederal Criminal Appeals 
Rules 

Where the trial judge extended the 
time for filing a bill of exceptions 
“to and including” a specified date 
which fell on a Sunday, it was held 
that Rule 13 of the Criminal Ap¬ 
peals Rules would apply and the bill 
could properly be filed on the Mon¬ 
day following.—Ray v. XJ. S., N Y., 
57 S.Ct. 700, 301 U.S. 158, 81 L Ed. 
976. 

Exclusion of Sunday by reason of 
statute 

Mass.—Cowley v. McLaughlin, 4 N.E. 

821, 141 Mass. 181. 

4 C.J. p 280 note 88. 

Presenting bill for certification 

Ga,—Maryland Casualty Co. v. Eng¬ 
land, 129 SB. 446, 34 Ga.App. 354. 

East day for applying for order ex¬ 
tending time 

(1) Where the last day for sign¬ 
ing, filing, or serving a bill of ex¬ 
ceptions fell on a Sunday, the time 
would be extended until the follow¬ 
ing day, and on that day an order 
could be applied for or made further 
extending the time for signing, filing 
or serving the bill. 

Cal.—Frassi v, McDonald, 55 P. 139, 
122 Cal. 400. 

Colo—G^vin V. KnifCen, 254 P. 999, 
81 Colo. 269. 

Utah—Jeremy Fuel & Grain Co v. 
Denver & R. G. R. Co., 203 P. 863, 
59 Utah 266. 

(2) However, where the time for 
filing a bill of exceptions was **up 
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to and including” a specified date, 
and that date fell on a Sunday, the 
time expired on that date and no 
order could be made on the follow¬ 
ing Monday further extending the 
time for filing.—Territory v. Man- 
lap'it, 28 Hawaii 455. 

64. Ohio —Cincinnati Traction Co. v. 
Krauss, 161 N.E. 563, 28 Ohio App. 
205. 

65. Ill —Richter v. Chicago & E R 

Co, 113 N.E. 153, 273 Ill. 625— 
Trustees of Schools v. Griffith, 105 
NE 760, 263 III. 550, Ann Cas. 

1914D 1136. 

66. Ga—Blige v. State, 33 S.E 2d 
917, 72 Ga.App 438. 

Ill.—Richter v. Chicago & E. R. Co., 
113 NE. 153, 273 Ill. 625. 

67. Md '—Stiegler v. Eureka Life Ins. 
Co of Baltimore, 127 A. 397, 146 
Md 629. 

Tex—Bichon v. State, 230 S.W.2d 
812, 155 Tex.Cr. 98. 

Vt.—Rinfret v. Tripp, 123 A. 430, 97 
Vt. 404. 

4 C.J. p 280 note 87. 

68. Tex.—Bichon v. State, 230 S W. 
2d 812, 155 Tex.Cr. 98. 

4 C.J. p 280 note 90. 

69. Pa.—^Ehrhart v. Esbenshade, 81 
A, 814, 2*33 Pa. 18. 

Tex.—City of Dallas v. Springer, Civ. 
App. 8 S.W.2d 772. 

70. Mich.—Drake v. Fuller Mfg. Co., 
297 NW. 228, 297 Mich. 168—Sovey 
v. Ford Motor Co., 272 N.W. 689, 
279 Mich. 313. 

6-2 C.J. p 1003 note 39, 

71. Mo.—State V. Sheehan, 65 Mo. 
App. 66, 
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appeal, ’^2 or to file a petition for review, a con¬ 
troverting affidavit,'^^ or a -tKDnd or undertaking on 
appeaU^ 

Terminal Saturdays. If the last day for the per¬ 
formance of an act falls on a Saturday, which is 
a half holiday the general rule, stated supra § 14 
(3), is that the Saturday will be included in the pe¬ 
riod, and this rule is applied in computing the time 
in which to file an answer in an action,*^® ^ petition 
for a writ of error or appeal,'^'^ a petition for cer¬ 
tiorari,'^^ a notice of lappeal,'^^ a record on appeal,^® 
a transcript,^! an appeal bond or undertaking,^^ 
and a notice of a claim against a municipality.^^ 
On the other hand, it has been held that, when the 
last day for filing a pleading falls on a Saturday 
which is a half holiday, the pleading may be filed 
on the following Monday. 

Although the general rule is that in computing a 
period of time for the performance of an act the 
last day of the period is to be counted, there are 
statutes in some states providing that the last day 
is not to be included when the act to be done is 
the filing of some paper in court, and the office of 
the clerk of the court, on said last day, is not open 
or is closed for part of a day, in which event the 
period runs until the next day which is neither a 
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Sunday, Saturday, a legal holiday, nor a day on 
which the clerk's office is no-t open the entire day. 
Under such a statute a holiday falling on a Sat¬ 
urday would extend the time for taking an ap¬ 
peal until the following Monday.^^ 

In bankruptcy proceedings. Under a provision 
of the bankruptcy act, when time is to be computed 
for any purpose, the last day of a period will be in¬ 
cluded unless it falls on a Sunday or holiday, in 
which event the day last included shall be the next 
day thereafter which is not a Sunday or holiday, and 
this provision has been applied in determining the 
last day for filing a petition in bankruptcy,^'6 and 
in computing the period for applying for a dis¬ 
charge, ^7 and in determining the time for taking 
an appeal from an order in bankruptcy.^s 

b. Intervening Sundays and Holidays 

Ordinarily intervening Sundays and holidays wifi be 
counted in computing the time for taking any stated ac¬ 
tion in a Judicial proceeding, but there are certain ex¬ 
ceptions, as where Judicial days only are contemplated, 
or, in some Jurisdictions, if the period of time is less 
than one week. 

In computing the time for taking any stated ac¬ 
tion in a judicial proceeding, the general rule is 
that intervening Sundays or holidays will be count- 
ed,S9 and, accordingly, intervening Sundays and 


72. Ky.—Shaver v. Sparks, 126 S. 

W2d 1110, 277 Ky 581. 

Ma—Wmkel v. Hollander. 141 A. 345. 

154 Md 673. 

Quasi-judicial proceedings 

Where the legislature establishes 
the time in which an appeal is to be 
taken, and the statutory period is 
mandatory, and under the statutory 
provision when the last day of the 
period falls on a Sunday the period 
will not be extended, such a provi¬ 
sion will be regarded as applicable 
to quasi-judicial proceedings.—Sovey 
V. Ford Motor Co., 272 K.W. 689, 279 
Mich 313. 

Period of months 

Since the time in which to take an 
appeal was a period of months, the 
fact that the last day of the period 
fell on a* Sunday would not extend 
the time and authorize the appeal 
to be taken the followiing Monday.— 
Clark V. American Exchange Trust 
Co, 74 S.W.2d 974, 189 Ark. 717. 

73. TTnemployment ccmpensation 
proceeding 

Where the last day for filing a pe¬ 
tition for review of an unemployment 
compensation proceeding fell on a 
holiday, and there was no provision 
an the unemployment compensation 
law for the exclusion of a terminal 
Sunday or holiday, knd the unem¬ 
ployment compensation law provided 
its own procedure so that the civil 


code was inapplicable, it was held 
that the time would not be extended 
and the petition could not be filed 
the day following the holiday.— 
Smith V. Robertson, 128 P 2d 260, 165 
Kan. 706. 

74. Tex.—^City of Dallas v. Springer, 
Civ.App., 8 S.W.2d 772. 

75. K.Y.—^Ex parte Dodge, 7 Cow. 
147, 

Tex.—Burr v. Lewis, 6 Tex. 76. 

76. La,—Bank of Commerce v. Yun- 
kes, App., 36 So.2d 849, followed in 
36 So.2d 855. 

77. Va.—Cousins v. Commonwealth, 
47 S.E.2d 391, 187 Va. 506. 

78. Ga—Brown v. City of Atlanta, 
65 S.E2d 611, 84 GaApp. 4. 

79. Cal —^Lewis v. Superior Court 
in and for San Bernardino County, 
69 P.2d 220, 21 Cal.App.2d 340. 

80. Ill.'—Connell v. ISTorth Town Mo¬ 
tor Co., 17 N.E.2d 589, 297 Ill.App. 
247. 

81- La.—^V'lcknair v. Vicknair, 29 So. 
2d 706, 211 La. 159—Riverside 

Transfer Co. v. Service Drayage 
Co., 1'36 So. 79, 16 La.App. 621. 
Saturday as a full holiday 
Where the last day for filing a 
transcript on appeal fell on a Sat¬ 
urday, and all Saturdays were holi¬ 
days, the transcript could be filed 
on the Monday fallowing and be ef¬ 
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fective.—Coney v. Coney, 48 So.2d 
902, 218 La. 218. 

82- Cal.—Starr v. Superior Court of 
Los Angeles County, 139 P. 241, 23 
Cal.App. 670. 

83. N.Y.—Meier v. City of New 
York, 106 N.Y.S.2d 278, 199 Misc. 
305. 

84. N.Y.—^Reynolds v. Palen, 13 N. 
Y.Civ.Proc. 200, 20 Abb N.Cas. 11. 

49 C J. p 668 note 89 

85. Md.—^Fischer v. Fischer, 69 A. 
2d 51, 193 Md. 601. 

86. IT S.—In re Queen City Shoe 
Mfg. Corp., DC.NH., 4-6 F Supp. 
961, reversed on other grounds, C. 

C. A,, Queen City Shoe Mfg. Corp. 
V Commonwealth Last Co., 134 F. 
2d 422. 

87. U.S—In re Black, D.C.K.Y.. 14 
F.2d 246—In re Lytle <& Davidson, 

D. C La., 10 F.Supp. 340—In re De 
Lewandowski, D.C Mass., 243 F. 
787. 

88 . XJ.S—Flor v. Jandrew, CCA. 
Tex. 15 F.2d 765—Grafton v. Mei- 
kleham, Ca., 246 F. 737, 159 C.C.A. 
39, certiorari denied Meikleham v. 
Grafton, 38 S.Ot. 334, 246 U.S. 665, 
62 LEd. 929. 

89. lut^veuing Sundays or holidays 
held to he included 

(1) In computing the period after 
return of process in which the bail 
are required to surrender their prin- 
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holidays are to be counted in computing the time for be excluded. In accordance with these principles, 
service of process,^0 filing a pleading,taking an intervening Sundays or holidays have not been 
appeal,fifing a bond or undertaking on appeal,counted in computing a period of time in which an 
a transcript or abstract of record,a motion for a act is to be done in connection with a judicial pro- 
new trial,a bill o-f exceptions,^^ and also for ceeding,^^ as m computing the time for service of 
service of the indictment or list of jurors to the process,in computing the time that must elapse 
accused before trial.after the entry of a default and before the con¬ 
firmation of the default judgment,^ serving or fil- 
Intervening Sundays and holidays will be exclud- mg a pleading,2 making an appearance,3 and filing 
ed if it is clear that only judicial days were con- a motion for a new trial.*^ Intervening Sundays 
templated, as, in certain jurisdictions, if the period or holidays have not been counted in reckoning the 
of time is of such short duration that it does not time for the service o-f an indictment or list of 
necessarily include an intervening Sunday or holi- jurors to accused before trial,^ or in computing the 
day, or if, in specifying the period of time, it is time within which a writ of execution may be is- 
expressly provided that Sundays or holidays shall sued,^ filing a draft report after notice,'^ taking an 


cipal.—^Brown v. Smith, 9 Johns., N. 
Y., 84. 

(2) In computing* time for filing a 
demand for trial by jury.—^Amer v. 
Goodroad Kealty Corp., 87 iNT.Y S 2d 
340. 

90. Mass.—Second Nat. Bank v. 
Leary, 187 N K 611, 284 Mass. 321. 

SecxLlar days not re^tLlred 

Where a statute required that ci¬ 
tation should be executed at least 
five days before return day, exclud¬ 
ing the day of service and the return 
day, it was held that, since the stat¬ 
ute did not specify that five secular 
days should intervene, Sunday could 
be counted as one of the days.— 
Wood V. Galveston, 13 SW. 227, 76 
Tex. 126. 

91. Ga.—^Heard v. Phillips, 31 SB. 
216, 101 Ga. 691, 44 LRA. 369 

49 C.J. p 658 note 84. 

92. Md.—^Ivrey v. (State, 15 A.'2d 910, 
178 Md. 638. 

3 C J. p 1048 note 74. 

Intervening' holiday not excluded 
T>C —St. Clair v. Conlon, 12 App.D.C. 
161. 

La.—^Hendren v. Crescent City Seltz¬ 
er & Mineral Water Co., 1 La.App. 
25. 

Mo.—^Diesing v. Peilly, 77 Mo. 460. 

Pixing time for filing reasons for ap¬ 
peal 

B.I.—Cook V. Greenlaw, 193 A. 494, 
58 RJ. 402. 

Time in which to apply for writ of 
error 

D C.—Huntt V. BHghtwood Sanitari¬ 
um Co, 288 F. 272, 63 App.D C. 66 
— Covey V. Willianason, 286 F. 469, 
52 App.D.C. 289. 

93. Mo —-State ex rel. Allison v. Bu¬ 
ford, 88 S.W.2d 349, 337 Mo. 1198. 

94. Ill—^Brown V. Leet, 26 N.K. 639,, 
136 IlL 203. 

Xtegal holidays included 

Three calendar days of grace al¬ 
lowed for filing transcript after re¬ 


turn day of appeal include legal holi¬ 
days —'Snow V. McEwen, La.App., 152 
So. 384. 

95. In lyiissourl 

(1) Under the statute providing 
that a motion for a new trial should 
be filed not later than ten days aft¬ 
er the entry of judgment, it was held 
that, since the period was more than 
seven days, intermediate Sundays 
and holidays would not extend the 
period for filing the motion—Taylor 
V. Greer, 206 S W.2d 349, 357 Mo. 66. 

(2) Under earlier statutes provid¬ 
ing that the period for filing a mo¬ 
tion should be four days or less, in¬ 
tervening Sundays and holidays 
would not be counted.—State v. Bu- 
benyak, 66 SW.2d 43, 331 Mo. 549— 
62 C.J. p 1009 note 5, 

(3) Even though the period of time 
allowed under the earlier statutes 
was extended by order of court, Sun¬ 
days would still be excluded in de- 
termimng whether the motion was 
timely filed.—'State v. Ryan, Mo, 50 
S.W.2d 999. 

96- Tex—^Bichon v. State, 230 S.W. 

2d 812, 155 Tex.Cr. 98. 

97. D.C.—^U. S. V. Neverson, 12 D.C. 

152. 

Tex.—^Wiggins v. State, 8'4 S.W. 821, 

47 Tex Cr. 538—^Adams v. State, 83 

S.W. 354, 35 Tex.Cr. 285. 

98. lutexveuliLg Sunday or holiday 
held to he excluded 

(1) To fix the special bail, it was 
necessary that the capias ad satis¬ 
faciendum against the original de¬ 
fendant should have been issued and 
delivered to the sheriff four days be¬ 
fore the return day, exclusive of the 
intervening Sunday.—^Johnson v. Rea, 
1 Miles, Pa., 169. 

(2) In computing the time allowed 
defendant by statute in which to an¬ 
swer rule to show cause why he 
should not be condemned to pay de¬ 
linquent sales and occupational li¬ 
cense taxes, the day s.ervice was 
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made on him and the following Sun¬ 
day, being a holiday, should not be 
counted —State v. Parsons, La.App , 
43 So.2d 689. 

99. Mich.—^Detroit Trust Co. v. Doe 
(Agozzino) 267 N.W. 649, 276 Mich. 
507. 

1 . La.—^Evans v. Hamner, 24 So 2d 
814, 209 La. 442. 

2. La.—Prank v. Currie, App, 172 
So. 843. 

49 C J, p 658 note 85, 

3. La.—^Frank v. Currie, supra. 

4. Fla.—^Florida East Coast Ry Co. 
V. George, 107 iSo. 266, 91 Fla. 42. 

62 C J. p 1009 note 5. 

Rule applicable in criminal cases 
Fla—Burnett v. State, 198 So. 827, 
145 Fla. 220. 

Sunday and day court not in session 
excluded 

An intervening Sunday and a day 
that court is not in session will not 
be counted in computing the three 
days within which motion for new 
trial must be filed.—Owings v. 
Webb’s Ex’r, 202 S.W.2d 410, 304 Ky. 
748. 

Intervening holiday excluded 

In determining whether motion for 
new trial is made within the required 
three days after verdict, the day on 
which verdict was rendered and also 
day on which motion was filed should 
each be included unless there is an 
intervening ho-liday, in which case 
the intez*vening holiday should be ex¬ 
cluded.—^Parsley v. Madison, 194 S^ 
W.2d 993. 302 Ky. 467. 

5. Mo.—State v. May, 43 6.W. 637, 
142 Mo. 135. 

62 C.J. p 1009 note 7. 

8. La.—Dayton v. Commercial Bank, 
6 Rob 17. 

Mass.—-Pennlman v. Cole, 8 Mete. 
49*6. 

7. Mass—Sweeney v. Morey & Co„ 
181 N.B. 782, 279 Mass. 495. 
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appeal,S filing a bond on appeal,^ a motion for 
a rehearing,or a bill of exceptions and if 
notice of a judicial proceeding is required to be 
given a specified period prior to the proceeding, 
and the period is less than seven days, an inter¬ 
vening Sunday will not be counted as one of the 
days.^2 

Under a statute requiring a specified number of 
days to elapse before a stated judicial proceeding 
may be had, intervening Saturday half holidays 
cannot be counted as full days in computing the 
specified num.ber of days,^^ and this rule is applied 
in computing the time in which to appear and 
file an answer in an action,!*^ and in computing the 
time that must elapse after the entry of a default 
and before the confirmation of the default judg- 
ment.^^ In at least one jurisdiction the rule is 
followed that if, during a period for the perform- 
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ance of an act, thiere intervene holidays which are 
established by executive proclamation the time for 
the performance of the act will be extended the 
number of days there are such holidays within the 
period, and this rule is applied in computing the 
time within which an action must be brought to 
trial,the time for granting a motion for a new 
trial,the time for filing a notice of appeal,^^ 
and the time for filing a notice of intention to move 
for a new trial.^^ 

Publication of notice. It has been held that in¬ 
tervening Simdays are to be counted in computing 
the period of a given number of days during which 
publication of a notice is directed to be made;^^ 
but that, where the publication is to be made on a 
given number of successive days, Sundays are not 
counted in computing the number of publications,^! 
and that it is immaterial that a Sunday on which 


8. Ga—^Neal v. Crew, 12 Ga. 93. 

La—Kelly, Weber & Co, v. F D 
Harvey & Co, 151 So. 201, 178 L/a. 
266—Heine v Heine, 129 So, 364, 
170 La. 839—State v. Griffin, 64 So. 
971, 135 La. 30—Shay v. Wattlgny, 
54 So 736, 128 La. 193—^Helmas v. 
Pallet, 52 So. 676, 126 La. 497— 
Goldberg* Auction Co v. Purvm, 
App , 4 So.2d 247—Chnstmon v. 

Hawkins, App, 171 So. 621—^Vin- 
yard v. Stassi, App , 152 So. 161— 
Auto Painting & Repairing Co. v. 
Ware, App., 152 So 113 
NC.—Muzzell V. Lee, 23 NC. 411. 
Intervening holiday not excluded 
Where the statute prescribing the 
time for taking an appeal expressly 
provided that Sundays should be ex¬ 
cluded but made no provision for the 
exclusion of holidays, an mtervemng 
Sunday would be excluded, but not an 
intervening holiday.—^Kelly, Weber & 
Co V. F. D Harvey & Co., 151 So. 201, 
178 La. 266—Goldberg Auction Co. v. 
Purvin, La.App., 4 So.2d 247—Madi¬ 
son Lumber Co. v. Alson, 126 So. 242, 
12 La.App. 428. 

Appeal in divorce action 

In divorce actions the period in 
which an appeal may be taken does 
not include intervening Sundays — 
Schneider v. Manion, 46 So.2d 68, 217 
La. 118. 

Pederal Bnle of CiyU Procedure in¬ 
applicable 

The rules of the United States 
court of appeals for the District of 
Columbia required appeals to be filed 
within twenty days after judgment, 
and provided that limitations of time 
prescribed by the rules shall exclude 
Sundays and legal holidays, and it 
was held that Rule 6 (a) of the Fed¬ 
eral Rules of Civil Procedure pro¬ 
viding for the exclusion of Sundays 
and holidays only when the period 
prescribed is less than seven days 


could not be construed to apply to 
the rules of the court of appeals, and 
accordingly the time in which an ap¬ 
peal could be filed would be deter¬ 
mined in accordance with the rules 
of the court and not in accordance 
with Rule 6 (a) of the Federal Rules 
of Civil Procedure.—Atlantic Grey¬ 
hound Lines V. Keesee, 111 F,2d 657, 
7'2 App D.C. 45. 

Applying Rule xm of Criminal Ap¬ 
peals Rules 

U. S.—Scott V. U. S., CC.A.Okl, 116 
F 2d 137, certiorari denied 61 S Ct. 
449, 312 U.IS. 678, 85 L.Ed. 1117. 

Time for perfecting an appeal 
Va,—Michie v. Michie, 17 Gratt. 109, 
58 Va. 109. 

Time for filing motion to dismiss ap¬ 
peal 

A motion to dismiss on account 
of any defect, error, or irregularity in 
the order of appeal or in the appeal 
bond must be filed within three days 
after the return day, and the three 
days allowed are not judicial days, 
but are legal days, days exclusive of 
Sundays and legal holidays.—Elliott 

V. Heard, 46 So.2d 249, 217 La. 218. 

8. La.—Heine v. Heine, 129 So. 364, 
170 La 839—Officer v. American 
Eagle Fire Ins. Co., App, 139 So. 
719, reversed on other grounds 143 
So. 500, 176 La. 681. 

3 C.J. p 1183 note 7 [a]. 

10, La.—Auto-Lee Stores v. Ouachi¬ 
ta Yal. camp No. 10, W. O. W., 171 
So. 62, 185 La. 876. 

IL Period of less than seven days 

In computing the penod of three 
days allowed for filing a bill of ex¬ 
ceptions, Sundays as well as legal 
holidays would be excluded—In re 
Marcellino, 171 N.jS. 8*1, 271 Mass, 
323. 


12. Colo—Okerberg v. People, 205 
P.2d 224, 119 Colo. 529 

13. La—Evans v. Hamner, 24 So.2d 
814, 209 La. 442—State ex rel. Gra¬ 
ham V. Republican State Central 
Committee, 192 So. 374, 193 La. 863 
—Frank v. Currie, App., 172 So. 
843. 

14. La.—^Frank v. Currie, App., 172 
So. 843. 

15. La.—^Evans v. Hamner, 24 So 2d 
814, 209 La. 443. 

16. Cal —Heffernan v. Bennett & 
Armour, 239 P.2d 129, reheard 243 
P.2d 846, 110 Cal.App 2d 564. 

17. Statutory and executive proc¬ 
lamation. holidays 

(1) Where holidays established by 
statute intervened in the period dur¬ 
ing which the court had the power to 
act on a motion for a new trial, such 
holidays would not extend the period. 
—Millsap V Hooper, 208 P.2d 982, S4 
Cal.2d 192—^Franpis v. Superior Court 
in and for City and County of San 
Francisco, 167 P.2d 23, 68 Cal.App.2d 
643. 

(2) However, If holidays estab¬ 
lished by executive proclamation in¬ 
tervened in the period, such holidays 
would extend the period.—^Francis v. 
Superior Court in and for City and 
County of San Francisco, supra. 

18m Cal.—Trujillo v. Trujillo, 162 P. 

2d 640, 71 Cal.App.2d 257—^Adolph 
Ramish, Inc., v. Behr, 104 P.2d 410, 
40 Cal App. 2d 54. 

19. Cal.—Department of Social Wel¬ 
fare V. Gandy,. 132 P 2d 241, 5*6 Cal. 
App 2d 209. 

20. Mo.—^St. Joseph V. Landis, 54 
Me.App. 315. 

62 C J. p 1009 note 9. 

21m Mo.—^Porter v. R. J. Boyd Pav., 
etc,, Co., 112 S.W. 235, 214 Mo. 1. 

1 62 C.J. p 1009 note 10. 


^ 3 , 
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no paper is published intervenes between some of 
the days of publication.^2 A requirement that no¬ 
tice be published for a specified number of con¬ 
secutive days prior to a date or event is satisfied 
by publication the required number of days, even 
thoug'h a Sunday then intervenes before the date 

or event designated.^2 

§ 14(7).-Mechanics’ Lien Proceed¬ 

ings 

In computing a period of time for the performance of 
an act required m a mechanic’s lien proceeding, the 
general rule in the particular jurisdiction relative to the 
inclusion or exclusion of terminal Sundays and holidays 
is applicable. 

Applying the general rule of excluding terminal 
Sundays and holidays, it has been held that if the 
last day of a period for filing^^ or enforcing^S a 
mechanic’s lien falls on a Sunday or legal holiday, 
the period will be extended to permit the act to 
be done on the fo-llowing secular or business day. 
However, some courts, on the basis that the act 
to be performed is required by statute, hold that 
terminal Sundays and holidays will not be excluded, 
and if the last day of a period for filing^s or en- 
forcing^^ a mechanic’s lien falls on a Sunday or le¬ 
gal holiday the period will not be extended and 
the act cannot be done on the following day. 

§ 14(8).-Workmen’s Compensa¬ 

tion Proceedings 

Periods of time In workmen’s compensation proceed¬ 


ings are computed in accordance with the general rules 
relative to the inclusion and exclusion of terminal and 
intervening Sundays and holidays. 

If the last day for filing a claim for workmen’s 
compensation falls on a Sunday, the claim may be 
filed on the following day,^^ and similarly, if the 
last day for taking an appeal in such proceedings 
falls on a legal holiday, the period will be extended 
until the following day.^'^ However, some juris¬ 
dictions follow the rule that when the last day of 
a period for the performance of an act required 
by statute falls on a Sunday or holiday the period 
will not be extended, and in accordance with this 
rule, if the last day of the period prescribed by 
statute for giving a notice of an injury falls on a 
Sunday, the period will not be extended and the no¬ 
tice may not be given the following day,20 and an 
intervening Saturday will not extend the time in 
which the notice may be given.21 If the last day 
for filing an appeal from an order in a workmen's 
compensation case falls on a Sunday or on a holi¬ 
day, the period will not be extended so that the 
appeal may be filed the following day,22 and this is 
particularly true where the time prescribed for tak¬ 
ing the appeal is a mandatory provision of a stat¬ 
ute.22 

§ 14(9).-Limitations of Actions 

The rules applicable in the particular jurisdiction 
will be followed in computing a period of limitations 
with respect to Including or excluding Sundays and 
holidays. 

In accordance with the general rule, if the last 


22. Cal.—Ex parte Eiske, 13 P. 310, 
72 Cal. 125. 

23. Ky.—^Kortz v Union Central Life 
Ins. Co.. 95 S W 2d 611. 264 Ky 750 

N.J —City of Newark v. Smith, 197 
A. 718. 120 N JLaw 56. 

24. La—^Meyer v. Bichow, 63 So. 
487, 133 La. 975. 

N.J.—^Warshaw v. De Mayo, 150 A. 

214, 8 N JMisc. 359 
Or —Barr v. Lynch, 97 P2d 185, 163 
Or. 607. 

Sundays but not holidays excluded 

Under a statutory provision, if the 
last day for filing a mechanic’s lien 
falls on a Sunday the lien may be 
filed the following day, but, since the 
statute makes no similar provision 
with respect to legal holidays, it fol¬ 
lows that if the last day for filing the 
lien falls on a legal holiday the lien 
cannot be filed on the following day. 
—Means v. Kidd, W.Va., 67 S.E.2d 
740. 

25. Service of notice of claim of me¬ 
chanic's Men 

Since the last day for serving a 
notice of the claim of a mechanics' 
lien fell bn a Sunday, the notice 
seiwed oh the following day would 


be sufficient —^Hamilton v. LeSueur, 
46 PaDist. & Co. 516, 24 Erie Co. 
341. 

26. Mo.—^Patrick v. Eaulke, 45 Mo 
312 

27. Me —Oakland Mf g. Co. v. 

Lemieux, 67 A 795, 98 Me. 488. 

62 C.jr. p 1002 note 22 

28. Kan'—^Dobson v. Wilson & Co., 
107 P.2d 676, 162 Kan. 820. 

N.J —Potter V Brady Transfer & 
Storage Co., 91 A.2d 111, 21 N.J. 
Super. 175. 

29. Okl.—O. K. Const, Co v. Bur- 
well, 93 P,2d 1092, 185 Okl. 444. 

In Texas 

(1) Under the 1937 amendment of 
the workmen's compensation act, 
when the last day for filing a notice 
of appeal or of unwillingness to abide 
by a decision of the commission fell 
on a Sunday or legal holiday the time 
would be extended to include the next 
succeeding business day.—‘Federal 
Underwriters Exchange v. Head, 168 
S W.2d 767, 138 Tex. 271. 

(2) Prior to the 1937 amendment 
the time for filing an appeal would 
not be extended when the last day 
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fell on a Sunday or a holiday.—Fi¬ 
delity & Casualty Co. of New York 
V. Millican, Tex.Civ.App., 115 S W.2d 
464, error refused. 

30. Pa.—Taggart v. Philadelphia 
Electrical Mfg. Co., 44 PaDist. & 
Co. 156. 

31. Pa—Taggart v. Philadelphia 
Electrical Mfg. Co., supra. 

32. Ky.—Sandlick Coal Co. v. 

Hughes, 239 S W.2d 258. 

33. Mich.—Sovey v. Ford Motor Co., 
272 N.W. 689, 279 Mich. 313. 

Time for filing transcript 

Where the department of labor and 
industry established its own adminis¬ 
trative rules, and one of its rules pro¬ 
vided that when the last day for 
compliance with an order fell on a 
Sundhy an additional day would be 
granted, it was held that an order 
providing that an appeal would be 
dismissed unless the transcript was 
furnished within ten days from the 
date of the order would be complied 
with by filing the transcript on the 
eleventh day where the tenth day fell 
on a Sunday.—-Drake v. Fuller Mfg. 
Co., 297 NT.W. 228, 297 Mich. 168. 
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day of a period of limitation for commencing- an 
action falls on a Sunday or on a legal holiday, the 
period is extended and the action may be com¬ 
menced on the following secular or business day,^^ 
and in at least one jurisdiction, if the last day for 
the commencement of an action falls on a Saturday 
during the months of July and August when public 
offices are legally closed to the transaction of busi¬ 
ness, the action may be commenced on the follow¬ 
ing business or secular day.^S The rule also ap¬ 
plies whether the statute limits the commencement 
of a civil action or a criminal prosecution,and 
if the last day on the period in which an indict¬ 
ment may be found falls on a Sunday the indict¬ 
ment may be found on the following day.^^ The 
rule of excluding terminal Sundays and holidays is 


TIME § 14(9) 

applied in computing the accrual of a right of 
action from which a statute of limitations begins 
to run,38 so that, if the day on which the cause 
of action would have accrued falls on a Sunday, 
that day will be excluded, and the statute will be¬ 
gin to run from the following day.^^ 

The rule that terminal Sundays and holidays are 
not to be counted has been applied in determining 
the time for bringing suit to enforce a mechanic’s 
lien,^0 suit on a negotiable instrument,a gar¬ 
nishment action,an action to rescind a policy of 
insurance,^^ an action of tort to recover for dam¬ 
ages sustained by reason of negligence,^^ and an 
action to contest a will. 

On the basis that where the last day for the 


34. Cal —Tilden Lumber Co, v. Peri- 
no, 37 P2d 466, 2 CalApp.2d 133. 
La.—Mansur v. Abraham, 164 So. 421, 
183 La. 633, certified question con¬ 
formed to, App, 164 So. 418, fol¬ 
lowed in Merey v. Abraham, 164 Bo. 
420. 

Mo —Manchester Iron Works v. E L. 
Wagner Const. Co., 107 S.W.2d 89, 
341 Mo. 389—^McKnight-Keaton 

Grocery Co. v. McFadden, App., 107 
SW.2d 176. 

N.J.—'tState V. Rhodes, 95 A.2d 383, 
11 N.J. 515—Poetz V. Mix. 81 A.2d 
741, 7 N.J. 436—Potter v. Brady 
Transfer & Storage Co., 91 A.2d 
111, 21 N.J.Super. 175. 

Ohio.—Coughlin v. Passionlst Mon¬ 
astery of the Holy Cross, 18 N.E 
2d 496, 59 Ohio App. 433. 

Okl—St Louis, 1. M & S Ry. Co. v. 
True, 176 P. 758, 71 Okl. 264, certio¬ 
rari denied 39 S.Ct. 386, 249 U.S 
611, 63 LEd 801. 

62 C J. p 1003 note 34, p 1005 note 72 
[a] (2). 

Two-day limitation period 

Where the second day of a two-day 
limitation period fell on a Sunday, 
the action could be commenced on the 
following Monday.—'In re Northamp¬ 
ton Borough Election, 79 Pa.0ist. & 
Co. 481. 

In New York 

(1) Under § 26-a of the General 
Construction L^w which became ef¬ 
fective Sept. 1, 1952, if the last d'ay 
for the commencement of an action 
falls on a Sunday the action may be 
commenced on the next succeeding 
business day.—Stella v. James J. 
Farley Ass’n, 122 N.Y.S.2d 322, 

(2) By reason of the construction 
placed on the law In effect prior to 
Sept- 1, 1952, a terminal Sunday or 
holidiay would be excluded only if the 
time for the performance of the act 
was a period of days, and a terminal 
Sunday or holiday would not be ex¬ 
cluded from a period of weeks, 
months, or years, and applying this 


rule to the computation of periods 
of limitations it was held that if the 
last day for commencing an action 
fell on a Sunday or holiday, and the 
time for bringing the action was a 
period of months or years, the time 
would not be extended to allow the 
action to be commenced on the fol¬ 
lowing business day.—Calagna v 
Sheppard-Pollak, Inc., 35 N.Y S 2d 
934, 264 App.Div. 589, appeal dis¬ 
missed 46 NE2d 355, 289 N.Y. 753— 
Hall V. Leonard, 23 N.Y.S.2d 360, 260 
AppDiv. 591, affirmed 34 N.E 2d 893, 
285 N.Y. 719—Benoit v. New York 
Cent. & H. R R €o., 87 N Y S. 951, 
94 App.Div. 24, 15 N.Y.AnnCas. 90—■ 
Ekas V. City (Jab Co-, of Jamestown, 
N. Y., 118 N.Y.S2d 119, 203 Misc. 730 
—Russell V. Kniflan, 194 N.Y.'S. 792, 
118 Misc. 808—^Vase v. Kuhn, 92 N.Y. 
S. 34, 45 Misc. 456—^Foster v. Thurb- 
er. 76 N.Y.S.2d 616 

(3) In a case decided prior to the 
effective date of § 26—a of the Gener¬ 
al Construction Law it was held that 
if the last day of the two-year pe¬ 
riod for rescission of a policy of in¬ 
surance fell on a Sunday such day 
would be excluded under the provi¬ 
sions of both §§20 and 30 of the Gen¬ 
eral Construction Law—^Metropoli¬ 
tan Life Ins. Co v. 'Schmidt, 81 NY. 
S.2d 290, affirmed 85 N.Y S.2d 914, 
274 App.Div. 1036, atfirmed 87 N.E 2d 
442, 299 N.Y. 428. 

(4) Under the law in effect prior to 
•Sept, 1, 1952, if the period of time 
fo-r the commencement of an action 
was a period of days, and the last 
day of the period fell on a Sunday 
or a holiday, the period would be ex¬ 
tended and the action could be com¬ 
menced on the following business 
day.—^Butchers^ Mut. Casualty Co. of 
N. Y. V. City of New York, 62 N.Y.S. 
2d 121, 182 Misc. 809. 

35. N.J—Poetz V. Mix, 81 A.2d 741, 

7 N.J. 436. 

36- N.J.—State V. Rhodes, 95 A.2d 

383, 11 N.J. 515. 
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Rule Inapplicable in criminal prose¬ 
cutions 

A statute providing that, when a 
number of days is prescribed for 
“any privilege or the discharge of 
any duty,*' and the last day falls 
on the Sabbath, another day shall be 
allowed in the computation, does not 
apply to criminal prosecutions —Mc¬ 
Lendon V. iState, 80 S E. 692, 14 Ga. 
App. 2'74. 

37. NJ.-—State v. Rhodes, 96 A.2d 
383, 11 N.J. 615. 

38. Cal.—Stulz V Bacon, 96 P.2d 369, 
35 Cal App 2d 648. 

Tex—Price v. Wood, Civ.App., 88 S, 
W.2d 530. 

62 C.J. p 1003 note 35. 

39. Cal.—Stulz V. Bacon, 96 P.2d 369, 
35 Cal.App 2d 648, 

40. Mo.—Manchester Iron Works v. 
E L Wagner Const. Co., 107 S-W. 
2d 89, 341 Mo. 389. 

41. Cal —^Tilden Lumber Co. v. Peri- 
no, 37 P.2d 406, 2 Cal.App.2d 133. 

42. Mo.—McKnight-Keaton Grocery 
Co. V. McFadden, App., 107 S.W.2d 
176. 

43. N.Y.—Metropolitan Life Ins Co 
V. 'Schmidt, 81 NYS.2d 290, af¬ 
firmed 85 N.YS.2d 914, 274 App. 
Div. 103'6, affirmed 87 NE2d 442, 
299 N.Y. 428. 

44. NJ.—Poetz V. Mix, 81 A 2d 741, 
7 N.J. 436. 

Okl.—St. Louis, I. M. & S. Ry. Co. v. 
True, 176 P. 768, 71 Okl. 264, cei- 
tiorari denied 39 S Ct. 386, 249 U. 
S 611, 63 LEd. 803. 

Motor vehicle accident 
La—^Mansur v. Abraham, 164 So. 421, 
183 La. 633, certified question con¬ 
formed to, App., 164 So. 418, fol¬ 
lowed in Merey v. Abraham, 164 
tSo. 420, 

45. Ohio.—Coughlin v. Passionist 
Monastery of the Holy Cross, 18 N. 
E,2d 496, 59 Ohio App. 433. 
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§ 14(9) TIME 

performance of an act required by statute falls on 
a Sunday or on a legal holiday the period will not 
be extended, some courts hold that if the last day 
of a period m which an action must be commenced 
falls on a Sunday or legal holiday the fperiod will 
not he extended, and the action cannot be insti¬ 
tuted on the following secular or business day,^^ 
and in such a case the action must be commenced 
the preceding Saturday in order to save the bar 
of the statute.In this connection it has been 
held that a state rule of civil procedure that is 
identical with Rule 6 (a) of th6 Federal Rules of 
Civil Procedure does not extend the time for bring¬ 
ing an action when the last day of the period falls 
on a Sunday or legal holiday.^^ 

The rule that terminal Sundays and holidays are 
to be counted has been applied in determining the 
time for bringing suit for false imprisonment and 
malicious prosecution^9 and for the commencement 
of actions for the recovery of damages arising out 
of an automobile accident.^O 

Intervening Sundays and holidays. Ordinarily, 
intervening Sundays and holidays will be counted 
in the computation of a period of limitations for 
commencing an action,and it has been held that 
a period of limitation in excess of one week will 
include all Sundays, under the rule that if a period 
of time for the performance of an act exceeds a 
week Sundays are to be included.^^ 

In computing the time within which an action is 
to be commenced, intervening holidays may be ex¬ 
cluded if such holidays are established by execu¬ 


tive proclamation, 53 but holidays designated by stat¬ 
ute may not be excluded from the period.^^ 

Actions in federal courts under federal statutes. 
In actions brought in the federal courts under fed¬ 
eral statutes there is co-nsiderable conflict in the 
decisions. In some cases it has been held that when 
the last day of the period in which an action may 
be commenced falls on a Sunday or legal holiday 
the action may be commenced on the day following 
that IS not a Sunday or legal holiday,55 ^^d gen¬ 
erally such decisions are based on the effect of Rule 
6 (a) of the Federal Rules of Civil Procedure, which 
in substance provides that when the last day of a 
period falls on a Sunday or legal holiday the fol¬ 
lowing day that is not a Sunday or holiday shall 
be included.In other cases it has been held that 
Rule 6 (a) does not extend the time for bringing a 
suit.57 The rule of excluding terminal Sundays 
and holidays has been applied in determining the 
time for bringing suit against the federal govern¬ 
ment for a refund of taxes^^ and in computing 
the time for bringing suit under the Jones Act, 46 
U.S.C.A. § 688.59 

The federal courts frequently follow the rule that, 
if the last day for the performance of an act re¬ 
quired by statute falls on a Sunday or legal holi¬ 
day, the period will not be extended, and apply 
this rule in the computation of periods of limi¬ 
tations, with the result that if the last day for the 
commencement of an action falls on a Sunday or 
on a legal holiday the period will not be extended 
and the action cannot be commenced on the fol¬ 
lowing secular or business day,®® 


46. IT S.—Shuey v. State of Michi¬ 
gan, D C Mich., 106 F.Supp, 32, 

Me—Fogg v. Twin Town Chevrolet, 
194 A. 609, 135 Me 260. 

Tex.—FUlghum v Baxley, Civ.App., 
219 S.W2d 1014. 

62 C.J. p 1003 note 37. 

47. Ala.—^Allen v. Elliott, 67 Ala. 
432. 

Wis.—^Williams v. Lane, 68 NW. 77, 
87 Wis. 152 

48. Tex.—Pulghiim v. Baxley, Civ. 
App., 219 S W.2d 1014. 

49. U.S—^Shuey v State of Michi¬ 
gan, D.C.Mich, 106 P Supp. 32. 

60. Tex.—Fulghum v. Baxley, Civ. 
App., 219 JS.W 2a 1014. 

51. La.—Bergeron v. Rappelet, 33 
So.2d 207, 212 La 717—Mansur v. 
Abraham, 164 So. 421, 183 La, 633, 
certified Question conformed to, 
App., 164 So. 418, followed in Merey 
V. Abraham, 164 So 420—iSmith v. 
Fitch, App., 194 So, 435. 

52. DPirst and laat Stuiday tocluded 
Where A c^use of action accrued on 

Sunday, that day would bd doubted 


•under the rule that in computing a 
period of time from an act or event 
the day of the act or event is to be 
included; and where the final day for 
bringing the action fell on a Sunday 
that day would be included under the 
rule that, in computing a period of 
time which is in excess of one week, 
all Sundays are to be counted—In¬ 
land Gas Corp. v. Flint, Ky., 255 SW 
2d 1006—Fannin v. Lewis, Ky, 254 
S.W.2d 479. 

53. Cal.—Lynch v Harrell, 113 P 2d 
261, 44 Cal.App.2d 863. 

Holidays establi^ed by executive 

proclamation, but which occurred 
prior to the time the statute of lim¬ 
itations began to run, may not be 
excluded.—Lynch v. Harrell, supra. 

54. Cal.—Lynch v, Harrell, supra. 

55. U./S-—-Wilkes v. U. S., C.A Ga, 
192 F.2d 128—Rutledge v. Sinclair 
Refining Co., B.C.N.Y., 13 F.R.r>. 
477. 

D C.—'Sherwood Bros. v. District of 
Columbia lb3 P. 2 d 162 , 72 App.D. 
C. 155. 


56. U.S.—Wilkes v. U. S., C A Ga., 

192 F2d 128—Rutledge v. Sinclair 
Refining Co., D.C.N.Y.. 13 F.R.D 
477. 

D.C—Sherwood Bros. v. District of 
Columbia 113 P.2d 162, 72 App.D. 
C. 156. 

67. IJ.S.—-Joint Council Dining Car 

Emp. Local 370, Hotel and Restau¬ 
rant Emp. Intern. Alliance v. Del¬ 
aware, L. & W. R. Co., C.C.A.N.Y., 
167 F.2d 417—Wyker v. Willing¬ 
ham, D.C.Ala., 55 F.Supp. 105— 
Ferd. Mulhens, Inc., v. Higgins, D. 
C.H.Y., 55 F.Supp. 42^—Yuri Yajima 
v. U. S., D.C.NY, 6 F.RD. 260. 

58. IT. S,—Wilkes V. U. S., C.A.Ga, 
192 F.2d 128. 

Filing claim with tax board 

D.C.—^Sherwood Bros. v. District of 
Columbia 113 F.2d 162, 72 App.D. 
C. 165. 

59. U.S.—^Rutledge v. Sinclair Re¬ 
fining Co., D.C.KY., 13 F.RD. 477. 

60. U.6.'—Wyker v. Willingham, D.C. 
Ala., 55 F.Supp. 106—-Ferd. J^ul- 

. hens* 3rnc4 T. D.C.1S^,Y., 55 


896 



86 C.J.S, 


The rule that terminal Sundays and holidays will 
not be excluded has been applied in determining- the 
time for bringing suit against the federal govern¬ 
ment, such as a suit to obtain a refund of taxes^'^ 
or a suit to recover salary lost by reason of wrong¬ 
ful removal from the federal service;®^ and the 
rule has also been applied in computing the time 
for filing a petition for naturalization,63 or a suit 
under the Death on the High Seas Act, 46 U.S.C.A. 

§ 761,®^ or a suit to enforce an award of the Na¬ 
tional Railway Adjustment Board,®^ 

§ 14(10).-Interpretation and Per¬ 

formance of Contracts 

Although statutory provisions for the exclusion of 
terminal Sundays and holidays may not apply speciUcally 
to the computation of time for the performance of acts 
required by private contracts, nevertheless such statutes 
provide a sound rule to be followed in the construction 
of contracts, and if the last day for the exercise of rights 
or performance or tender of performance of an act under 
a contract falls on a Sunday or holiday as a general rule 
it may legally be performed on the following day. 

Although statutes which provide that a terminal 
Sunday or holiday is to be excluded from a period I 


TIME §§ 14(9)-14(10) 

of time within which an act is to be performed may 
apply only to acts required by law or to acts to 
which the statutes refer specifically, and have no 
application to acts required to be done by private 
contract where the time for performance is stip- 
ulated,66 nevertheless such statutes provide a safe 
and sound rule to be observed in the interpretation 
of contracts where no different meaning is given 
by the instrument to be construed or where no dif¬ 
ferent intention is manifest from the contract.®'^ 
Accordingly, except where the act is one which may 
be performed on Sunday, if the time for the ex¬ 
ercise of rights or performance or tender of per¬ 
formance of an act under a contract falls on a 
holiday or Sunday, as a general rule it may be le¬ 
gally performed on the following day,^^ unless that 
day is a holiday, in which event it may be performed 
on the next succeeding business day,'^o although, ac¬ 
cording to some authorities, performance in such 
a case must be made on the previous Saturday.*^^ 
Under the general rule, payment or tender of pay¬ 
ment of money which falls due, under a contract, on 
a Sunday or holiday generally may be made the fol¬ 
lowing business day.'^^ 


F Supp. 42—Graf v. U. S., Ct.Cl., 24 
F.Supp. 54—Yuri Yajima v U. S., 
D.C.N.Y., 6 F.RD 260—Hannon 

V. U. S., 124 Ct.Cl. 761. 

Pederal BtUes of Civil Procedure not 
discussed 

U S.—Dunn v. Wheeler Shipbuilding 
Corp, DC.N.Y., 86 F Supp. 660. 
Day of public rejoicing and thanhs- 
gi-ving 

Where the last day for bringing 
suit fell on a day the office of the 
clerk of court was closed because of 
the celebration of a period of public 
rejoicing and thanksgiving, the time 
for bringing suit would not be ex¬ 
tended.—Joint Council Dining Car 
Emp Local 370, Hotel and Restau¬ 
rant Enap. Intern. Alliance v. Dela¬ 
ware, L. & W. R. Co, C.C.A.HY., 167 
F2d 417. 

61. U.S.—^Wyker v. Willingham, D. 
CAla., 66 F.Supp. 105—Ferd. Mul- 
hens, Inc,, v. Higgins, D.C.N.Y., 66 
F.Supp. 42—Graf v. U. S., Ct.Cl., 24 
F.Supp. 64—Yuri Tajima v. U. S., 
D.C.N.Y., 6 F.Rt). 260. 

63, U.S—^Harmon v. U. S., 124 Ct 
Oh 761. 

63. U.'S.— In re Yanof, DC.I11., 18 F. 
Supp. 687— In re Anttonen, D.C. 
Or, 293 F. 473. 

64. U.S.—^Dunn v. Wheeler Ship¬ 
building Corp., D.C.H.T., 86 F.Supp* 
6&9. 

65. U.S—^Joint Council Dining Oar 

Emp^ Local 370, Hotel and Restau¬ 
rant E^p. Intern. Alliance v. Dela¬ 
ware, L. & W. R. Co., aCAuH.Y., 
167 ,F*3d 417. ^ ^ 
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66- Tenn.—Shankle v. Home Ins Co. 
of New York, 133 S.W.2d 489, 175 
Tenn. 228—Simpkins v. Business 
Men's Assur. Co. of America, 216 
S.W.2d 1, 31 Tenn.App. 306. 

67- Tenn.—Shankle v. Home Ins. Co. 
of New York, 133 S.W 2d 489, 175 
Tenn. 228—iSimpkins v. Business 
Men's Assur. Co. of America, 2*16 S. 
W.2d 1, 3*1 TenuApp. 306. 

68. Pa.—Gordon v Home Indem. 
Co, 183 A. 427, 121 pa.Super. 241. 

62 C.J. p 1002 note 26. 

69. N.J.—^McConnell v. Beach Real¬ 
ty Co., 27 A 2d 196, 128 N J.Law 
493, affirmed 36 A,2d 604, 131 NJ 
3Gaw 326—Connelly v. Wkrd, 123 A 
149, 2 N.J.Misc. 44. 

Pa.—Breen v. Rhode Island Ins. Co., 
42 A2d 666, 362 Pa. 217—Gordon v. 
Home Indem Co., 183 A. 427, 121 
Pa.Super. 241. 

S.C.—^Linfors v. Unity Life Ins. Co., 
1 S.E.2d 781, 189 S C. 627. 

6*2 C.J. p 1002 note 27. 

No act to be performed 

Mass.—^Bogash v. Studios, Inc., 2*1 N. 

E.2d 235, 303 Mass. 207. 

Sunday a holiday 

Since the last day for filing the 
statement required by the contract 
fell on a Sunday, which was a holi¬ 
day and celebrated on Monday, the 
statement could be filed on Tuesday. 
— ^Milpvich V. City of Dos Angeles, 
108 P.2d 960, 42 Cal.App 2d 364. 

74). Cal.—^Law v. Title Guarantee & 
Trust Co., 267 P. 666, 91 CahApp. 
621. 

62 P 1002/note 29. 
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71- Md.—Kilgour v. Miles, 6 Gill & 
J. 268. 

N.O.—^Mingus V. Pritchet, 14 NC. 78. 
72. Ark.—Dean v. Freeze, 209 S.W. 

2d 876. 213 Ark 264. 

N.M.—Durell v. Miles, 206 P.2d 547, 
63 N.M. 264. 

S.C.—Linfors v. Unity Life Ins. Co., 1 
SE.2d 781, 189 S.C. 527. 

Tenn.—Simpkins v. Business Men’s 
Assur. Co. of America, 215 S.W 2d 
1, 31 Tenn.App. 306, 

Tex—Ley v. Patton, Civ.App., 81 S. 

W.2d 1087, error dismissed. 

62 C.J. p 1002 note 31. 

Conditional sale contract 
Where a conditional sale contract 
provided that if the buyer did not 
make payments when due the seller 
might retake the property, it was 
held that a payment due on a holi¬ 
day might be made the following 
day, and thus the retaking of the 
property on the day following a holi¬ 
day would constitute a conversion — 
French v. Smith Booth Usher Co., 
131 P.2d 863, 56 Cal.App.2d 23. 
Payment not due on Sunday or hoU. 
day 

The text rule would apply only 
when the day that payment was due 
fell on a Sunday or holiday, and a 
sale under power of attorney in a se¬ 
curity deed on a holiday was not 
void on the theory that the debtor 
had until the next day after the holi¬ 
day in which to make payment, since 
it was not shown that the debt fell 
due either on a Sunday or on a holi¬ 
day.—Biggers v. Hall, 199 S.E. 208, 
186 Ga. 886. 
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These rules are frequently applied in the con¬ 
struction of contracts of insurance, and it has been 
held that where the last day for the payment of 
premiums falls on a Sunday or legal holiday the 
policy will remain in force if the payments are made 
on the following business day.*^3 However, a con¬ 
tract of insurance which is for a specified period of 
time will not be extended when the last day of the 
period falls on a Sunday. 

Intervening Sundays may -be excluded from a pe¬ 
riod of time prescribed by contract if it is clear 
that only working or business days were intended 
to be included,or if, under Sunday laws, it would 
be illegal to carry on the work required^® A stat¬ 
ute providing that intervening holidays which are 
established by executive proclamation, as distin¬ 


guished from holidays established by statute, are to 
be excluded from the computation of a period of 
time in which an act is to be performed has been 
held to apply only to acts required by law to be 
performed within a certain time and not to private 
contracts to pay at a certain time.'^'^ 

Bills and notes. If a negotiable instrument which 
is not entitled to grace falls due on a Sunday or 
on a legal holiday it is, under the provisions of the 
Negotiable Instruments Act, payable the next suc¬ 
ceeding business day,^^ and similarly, if an instru¬ 
ment falls due on Saturday, and is not payable on 
demand, it is, under the Act, payable on the next 
succeeding business day.*^^ If an instrument is 
payable on demand, and falls due on a Saturday, it 
may be presented for payment before twelve o’clock 


Time 3Lot extended 

Where payments under a contract 
fell due on January 1 of each year, 
but such payments were due only 
if the beneficiary was alive on Jan¬ 
uary 1, it was held that the pay¬ 
ments were due even though the 
beneficiary died on January 1, and the 
facts that January 1 was a Saturday 
and a holiday and that the payments 
did not have to be made until Janu¬ 
ary 3 did not require that the bene¬ 
ficiary be alive on January 3 —First 
Nat Bank of Danville v. Taylor, 67 
NE2d 306, 3i29 IlLApp. 49. 

73. N.Y.—^Penrose v. Metropolitan 
Life Ins. Co., 296 N.Y.S. 764, 163 
Misc. 241. 

Okl.—Davis V. Mutual Ben. Health & 
Accident Ass'n, 34 P.2d 579, 168 
Okl. 514. 

S C,-—Linfors v. Unity Life Ins. Co., 1 
SB 2d 781, 189 SC. 527. 

Tenn—Simpkins v. Business Men’s 
Assur. Co. of America, 215 S.W.2d 
1, 31 Tenn.App. 306. 

Aoceptanoe of premium on Monday 
not waiver 

Where the last day for payment of 
a premium fell on a Sunday, and pay¬ 
ment was made on Monday, the ac¬ 
ceptance of the premium paid on 
Monday did not constitute a waiver 
of the right to demand payments 
within the strict time limits of the 
policy.—Lightner v. Prudential Ins. 
Co. of America, 154 P. 227, 97 Kan. 
97. 

Period extended by holiday and Sat., 
urday 

Where the last day for paying a 
premium fell on a Prid'ay, but that 
day was a holiday, the period would 
be extended by law until Saturday^ 
and, since the contract provided that 
if the last day fell on a Saturday the 
period wxiuld be extended until the 
following business day, the period 
for payment of the premium would be 
extended until MondJay.—^Eachus v. 


New York Life Ins. Co., 85 N.Y.S.2d 
563, 193 Misc. 945. 

74. U.S.-Mutual Ben. Health & Acc. 
Ass’n V. Kennedy, C.C.A.Ala., 140 
P.2d 2’4. 

Okl.— Davis v. Mutual Ben. Health & 
Accident Ass’n, 34 P.2d 579, 168 
Okl. 514. 

Tenn—Shankle v Home Ins. Co. of 
New York, 133 S.W 2d 489, 175 
Tenn. 228 

Notice of cauceUation of Insurance 
contract 

Where a notice was given that an 
automobile liability policy would be 
canceled on a specified date, and that 
day was Election Day and a holiday, 
the time would not be extended and 
there was no coverage under the pol¬ 
icy after the time designated on the 
holiday.—Lesk v. London & Lan¬ 
cashire Indem Co of America, 36 
NE.2d 655, 286 N.Y. 443. 

75. Tex.—Osage Oil & Cas Co. v. 
C»aulk, CivApp, 243 S.W. 551. 

62 C.J. p 1008 note 1. 

76. Contract for per diem pay 
Where a contract was made to pay 

a specified sum for every day cer¬ 
tain equipment was left upon the 
property until the work could be un¬ 
dertaken, it was held that because it 
would have been illegal to do the 
work on Sunday the owner of the 
equipment would not be entitled to 
piayment for the Sundays in the pe¬ 
riod.—Osage Oil & Oas Co. v. Caulk, 
supra. 

77. Cal—Lynch v. Harrell, 113 P.2d 
261, 44 Cal.App.2d 863. 

78. Ill.—Kopf V. Yordy, 208 Ill.App. 
680. 

La.—'Winn v. Batton, App., 152 So. 
349. 

Pa^—Diamond Nat. Bank of Pitts¬ 
burgh V. Peck, 13 Pa.Dist & Co. 
.632. 

Tenn.—Long v. Alder, 88 S.W. 2d 802, 
169 Tenn. 422, 102 A.L.II. 43S. 
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Tenn—^Price v. Wood, Civ.App,, 88 
'SW2d 63 0. 

8 C.J. p 403 note 44. 

TTnder the law mercliaut, when an 
instrument without grace fell due 
on a Sunday or holiday it was pay¬ 
able on the following business day — 
Roberts v. Wold, 63 NW. 739, 61 
Minn. 291—8 C J. p 403 note 40 
Prior to Negotiable Instruments 
Act some courts followed the rule 
that the instrument would become 
due and payable on the day preced¬ 
ing the Sunday or holiday on which 
it matured.—Doremus v. Burton, C. 
C.Wis , 7 F.Cas No.4,002, 6 Biss. 67— 
8 C.J. p 403 notes 39, 45. 

Sunday and holiday not counted 
Where an instrument matured on a 
Sunday, and the Monday following 
was a holiday, the instrument was 
not due and payable until Tuesday. 
Ala.—Clark v. O’Neal, 165 So. 853, 
231 Ala. 677. 

N.J.—Hagerty v. Engle, 43 N.J.Law 
299. 

Note dated on Saturday 

A note dated on Saturday and due 
one day after date is due and pay¬ 
able on the following Monday — 
Mahoney v. O’Leary, 34 Ala. 97—► 
Sanders v, Ochiltree, 5 Port., Ala, 
73, 30 Am.D. 651. 

Holiday only by local custom 

If a note falls due on a day which 
is not a legal holiday, but which is a 
holiday by local custom, the parties 
to the instrument, if they know that 
it is the custom to demand payment 
on the preceding day, are bound 
thereby, but it must be shown that 
they had knowledge of the custom. 
Mass.—City Bank v. Cutter, 3 Pick. 
414. 

Tenn.—-Dabney v. Campbell, 9 

Humphr. 680. 

78- N.Y.—Schenectady Discount 
Corp. V. Dsiedzic, 31 N.Y.S 2d 636 
Tenn.—Long v. Alder, 88 S W 2d 802, 
169 Tenn. 422, 102 A.L.R. 433. 
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noon on Saturday if that entire day is not a hol- 

iday.^0 

Where commercial paper is protested on Satur¬ 
day, or on a day succeeded by a legal holiday, no¬ 
tice may properly be given on the next succeed¬ 
ing secular or business day.Sl For instance, in de¬ 
termining the day on which notice should be sent, 
Christmas,^^ Sundays,and the Fourth of July^^ 
should be excluded from the computation. Thus 
where the dishonor occurs on a Saturday, notice 
need not be given until the following Monday.85 

If an instrument is entitled to grace, the com¬ 
putation of the date it becomes due and payable 
where there are intervening or terminal Sundays 
or holidays is treated in Bills and Notes § 254. 

Landlord and tenant relationship. The general 
rule that, when the last day for the performance 
of an act required by contract falls on a Sunday 
or legal holiday, the act may be performed on the 
following business day is usually applied where the 
landlord and tenant relationship is involved,^® as 
in computing the period of time for a notice to ter¬ 
minate a tenancy.^Ordinarily, intervening Sun¬ 
days and holidays are to be counted in computing 
the date of a notice to quit, ^ 8 but in computing the 
three days for a tenant to vacate property after 
service of a writ of ejectment and notice an inter¬ 
vening Sundays9 or an intervening holiday^o can- 


TIME §§ 14(10)-14(11) 

not be counted as one of the days, 

§ 14(11).-Time for Approval or 

Veto of Bill and Return 

If the last day of the period which is allowed a chief 
executive to approve or veto a bill which has been 
presented after legislative enactment falls on a Sunday 
or legal holiday, the period of time will be extended 
and the action may be taken on the following day, but 
ordinarily intervening Sundays are to be counted unless 
the period of time for executive action is less than one 
week. 

Constitutional provisions generally require that 
after a bill has been enacted by the legislature it 
must be presented to the chief executive for his 
approval or veto, and the time in which the execu¬ 
tive has to act is treated in Statutes § 49. In ac¬ 
cordance with the general rules, if the last day 
of the period which is provided for executive ac¬ 
tion on a bill which has been presented after legis¬ 
lative enactment falls on a Sunday or legal holiday, 
the period of time will be extended and the bill may 
be approved or vetoed and returned to the legisla¬ 
ture on the following day.^l Ordinarily, intervening 
Sundays are to be counted,'92 and generally an in¬ 
tervening Sunday will be counted if the period of 
time for executive action is more than a week,3 
but intervening Sundays and holidays are usually 
not counted if the period of time is less than one 
week.^^ 


80. Tenn.—^Long v. Alder, supra. 

81. Ala—Brennan v. Vogt, 11 So 
893, 97 Ala. 647. 

8 C.J. p 658 note 93. 

82. Mass.—Martin v. Ingersoll, 8 
Pick 1. 

83. Isr.J. —Burgess v. Vreeland, 24 
N-.JLaw 71, 69 Am D, 408. 

8 C.J. p 659 note 96. 

84. N.Y —Cuyler v. Stevens, 4 Wend 
666 . 

8 C J. p 669 note 96. 

85. Neb.—Oakley v. Carr, 92 N.W. 
1000, 66 Neb. 761, 103 Am.S.R. 739, 
60 L.R.A. 431. 

S C.J. P'659 note 97. 

Notice not timely 

Where the not© fell due on Satur¬ 
day, July 2, the 3d being Sunday, and 
the notice was received hy the bank 
on Monday, July 4, notice by the bank 
to the prior parties, sent on Wednes¬ 
day, July 6, was too late.—Farmer v. 
Rand, 16 Me. 453. 

86- N.J.—^McConnell v. Beach Realty 
Co., 27 A 2d 195, 128 NJ.Law 493, 
affirmed 36 A.2d 604, 131 N.J.Law 
326. 

N.T.—Terra Firma Corp. ▼. Zinn, 38 
N.YS.2d 21. 

Scmday and lioliday excluded 

Where written leas© of an apart¬ 
ment expired on a Sunday, and the 


following day was a legal holiday, 
tenant had all day Tuesday on which 
to move out without being liable for 
rent on theory of hold-over tenancy. 
—Kod-Rose Holding Corp. v. Agrlletti, 
20 N.T.S 2d 626, 174 Misc. 276. 

Sunday uot excluded 

Where monthly tenant moved from 
premises on second of the month, he 
was liable for rent for such month, 
although the first day of the month 
was Sunday.—^Cohen v. Rhoades, 36 
N.YS.2d 320 
Piv© days to pay rent 

Where a lease provided that rent 
was payable on the first of each 
month and that the lessee had five 
days thereafter In which to pay it, 
the court held that when the first 
day of a month was a holiday the 
time for payment would not be ex¬ 
tended under a statute which pro¬ 
vided that when any act of a secular 
nature appointed by law or by con¬ 
tract to be performed on a holiday 
it could be performed on tho follow¬ 
ing day—Stoltenberg v. Harveston, 
34 P.2d 472, 1 Cal.2d 264. 

87. Mass,—Selig v. McCarthy, 183 
N.B. 163, 281 Mass. 106. 

N.J.—^McConnell v. Beach Realty Co., 
27 A.2d 195, 128 N.J.Baw 493, af¬ 
firmed 36 A.2d 604, 131 N.J.Law 
; 326. 


Sunday not excluded 

Where the last day of a notice to 
terminate the tenant's possessory in¬ 
terest fell on a Sunday, the time 
would not be extended so that the 
tenant's interest would continue 
through the following Monday —■ 
Jones v. Duncan, 35 So 2d 345, 260 
Ala 687. 

88. N.J.—^McConnell v. Beach Realty 
Co., 27 A2d 196, 128 N.J.Law 493, 
affirmed 36 A.2d 604, 131 N.J.Law 
325. 

89. La—Blackwell v. Fannaly, App., 
4 So.2d 33. 

90. La—^Blackwell v. Fannaly, su¬ 
pra. 

91. Colo.—In re Computation of 
Time, 21 P. 475, 9 Colo. 632. 

Pa—Signing of Bills by the Govern¬ 
or, 24 PaDi’St. 352. 

62 C.J. p 1002 note 18. 

92 ^ Colo—In re Computation of 
Time, 21 P. 475, 9 Colo. 632. 

93. La.—Cleveland v. Martin, App., 
29 So.2d 516. 

69 C.J. p 679 note 49. 

94. Mass.—^In re Opinion of the Jus¬ 
tices, 196 N.E. 260, 291 Mass. 672. 

W.Va.—Capito v. Topping, 64 S.E. 

845, 65 W.Va SST, 22 L.R.A.,N.'S., 
, 1080. 
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Under constitutions providing for a longer period 
of time in which the executive may take action if 
the legislature has adjourned after the bill has 
been presented, it has been held that if the last 
day of such a period falls on a Sunday the action 
may be taken on the following day, but intervening 
Sundays are to be counted,particularly if the pe¬ 
riod is in excess of one week.^® However, if the 
period for executive action after the adjournment 
of the legislature is less than a week, an interven¬ 
ing Sunday will not be counted.^'^ 

Under a constitution providing that the execu¬ 
tive may approve within three days after the ad¬ 
journment of the legislature any act passed by the 
legislature during the last three days of the ses¬ 
sion, if one of the three days after the adjournment 
of the legislature fell on a Sunday it would not 
be counted as one of the days in which the executive 
might approve a bill.®^ Similarly, the last three 
days of the session would be construed to mean 
the last three working days of the session, and an 
intervening Sunday would not be counted as one of 
the days.^^ 

§ 15. Twenty-Ninth of February 

rf a period of time is to be measured in years, under 


an early English statute which has been adopted in some 
American jurisdictions the additional day which occurs 
during ieap year and the day preceding are to be reck¬ 
oned as one day. 

The English Statute of 21 Henry HI which pro¬ 
vides that, for certain purposes, the additional day 
occurring in February during leap year is to be 
counted as one day with the day preceding has been 
adopted as part of the common law in some of the 
United States,^ but under this statute, or under 
other statutes of a similar nature, the twenty-ninth 
of February is to be counted as one day with the 
day preceding only in computing a period of years,2 
and not in computing a period of days.^ In com¬ 
puting any periods other than years, the twenty- 
eighth and twenty-ninth are to be counted as two 
days.'* 

§16. Fractions of Day 

As a general rule, In the computation of time, a day 
is to be considered as an indivisible unit or period of 
time, and thus it is frequently stated that the law will 
not recognize or take cognizance of fractions of a day, 
but there are numerous exceptions to this rule. 

As a general rule, in the computation of time, a 
day is to be considered as an indivisible unit or pe¬ 
riod of time,5 which has its beginning coincident 


Sundays excluded by constitutional 
provision 

The rule which was early estab¬ 
lished, and which has been consist¬ 
ently followed in "Rhode rsland, is 
that, unless a different intention is 
expressly or clearly indicated, Sun¬ 
days are counted in computing’ peri¬ 
ods of time except when the last 
day falls on Sunday, and it was never 
the rule in Rhode Island to exclude 
Sundays in computing periods of 
time of less than one week, but this 
rule does not apply under the consti¬ 
tutional provision for six days in 
which the governor had to act which 
expressly excludes Sundays —In re 
Opinion to the Governor, 117 A. 97, 
44 R.I. 275. 

Period of time less thau one -week 

Since the period of time for execu¬ 
tive action under the constitution of 
1898 was five days, an intervening 
Sunday would not be counted as one 
of the days.—State v. Michel, 27 So. 
565, 62 La Ann. 936, 49 L.R.A. 218. 

95. K.D.—State ex rel. Watkins v. 
N-orton, 131 N.W. 257, 21 N.D. 473. 

R.I.—In re Opinion to the Governor, 
f'l? A. 97, 44 R.I. 275, 

Tex,—Minor v. McDonald, 140 S.W. 
401, 104 Tex. 461. 

96. N.D.—State v. Morton, 131 M.W. 
267, 21 ND. 473. 

RJ.—In re Opinion to the Governor, 
117 A. 97,. 44 R,L 275. 


Tex.—^Mmor v. McDonald, 140 S.W. 
401, 104 Te,x. 461. 

97. W.Va.—Capito v. Topping, 64 S. 
E. 845, 66 W.Va. 687, 22 L.R.A.,M. 
S., 1080. 

98. Minn.—Stinson v. Smith, supra, 
mtervening holiday not excluded 

If one of the three days after the 
adjournment of the legislature falls 
on a holiday, that day will be count¬ 
ed.—State V. Holm, 215 N.W. 200, 172 
Mann. 162, 154 A.L.R. '333. 

99. U.S.—John V. Parwell Co. v. 
Matheis, C.C.Minn., 48 F. 363. 

1. Ind.—^Helphenstine v. Vincennes 
Nat. Bank, 06 Ind. 682, 32 Am.R. 
86 . 

Bissextile as the day which is added 
every fourth year to the month of 
February in order to make the 
year agree with the course of the 
sun see 11 C.J.S. p *360 note 84, 

2. Cal.—Corpus Juris cited in Peo¬ 
ple V. Hill, 37 P.2d 849, 2 Cal.App. 
2d 141. 

Ind.—^Helphenstine v. Vincennes Nat 
Bank, 66 Ind. 682, 32 Am.R. 86. 

3- Cal —Sanguinetti v. Sanguinettl, 
69 F.2d 845, 9 Cal.2d 95, 111 A.L.R. 
34'2. 

D.O.—Walker v. Hazen, 90 F.2d 502, 

67 Ajpp.D.C. 188, certJiorari denied 

68 S.Ot 44, 302 U.S. 723, 82 L.Bd. 
669. 


4. Cal.—Sanguinetti v. Sanguinetti, 
69 P.2d 845, 9 Cal.2d 95, 111 A L.R. 
342. 

D.C—Walker v. Hazen, 90 P.2d 602, 

67 App.D.C. 188, certiorari denied 

68 S.Ct 44, 302 U.S. 723, 82 L.Ed. 
559. 

62 C.J. p 1009 note 14. 

5. U S.—U. S. V. Hardy,” C.C.A W. 
Va., 74 F,2d 841—Corpus Juris 
q.uoted in United States v. Barber, 
DC.Md., 24 F.Supp. 229, '231. 

D.O —Freeman v. Pew, App D.C., 59 
F.2d 1037, 61 App D.C 223. 

Ga.—^Bussey v. Hager, 60 S.E 2d 532, 
82 Ga.App. 23. 

Ill.—^Vukovich V. Ouster, 107 N.E 2d 
426, 347 Ill App. 647, reversed on 
other grounds 112 N.E.2d 712, 415 
Ill. 290—Rock Finance Co. v. Cen¬ 
tral Nat. Bank of Sterling, 89 N.E. 
2d 828, 339 Ill.App. 319. 

Iowa.—Corpns Juris quoted. in 
Thrasher v. Haynes, 264 N.W. 915, 
ne. 221 Iowa 1137. 

Ky,—Kentucky Home Life Ins. Co. 
V. Miller, 90 S.W,2d 6'9, 262 Ky. 
330. 

Ohio.—Greulich v. Monnin, 50 N.E.2a 
810, 142 Ohio St 113, 149 A-L.R 
477. 

62 C.J. p 978 note 94. 

A day begun is a day dons 
N, J.—Mandell v. Passaic Nat. Bank 3b 
Trust Co., 14 A.2d 623, 18 N.J.Misc, 

I * 45^ ' - 
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with the first moment of the day,^ and thus it is fre¬ 
quently stated that the law will not recognize or 
take cognizance of fractions of a day,^ and in some 
jurisdictions there are statutory provisions to this 
effect.^ Under this rule any fraction of a day is 
deemed a day,^ and every day, and every part of 
that day, is, as a consequence of this rule, one 


day before every part of the succeeding day,^0 and 
the last moment of any day is, in contemplation of 
law, one day before the first moment of the next 
day, although the elapsed time is infinitesimal.^^ 
Acts done or events occurring during the day are 
not referable to any particular portion of the day 
more than to any other portion thereof,^^ t)ut are 


6. Iowa —Corpus Juris q.uoted iu 
Thrasher v. Haynes, 264 H.W. 915, 
916, 221 Iowa 1137. 

62 O.J. p 978 note 95. 

7. U.S.—^Harber v. Kentucky Ridge 
Coal Co., DC.Ky, 85 P.Supp. 233, 
affirmed, C A., 188 F 2d 62—In re 
Susquehanna Chemical Corp., D.C. 
Pa., 81 F.'Supp. 1, affirmed, C.A, 
Susquehanna Chemical Corp. v. 
Producers Bank and Trust Co, 
Bradford, Pa, 174 F.2d 783—United 
States V Barber, D C.Md, 24 F. 
Supp. 22'9— Corpus Juris cited iu In 
re Kent Refining Co , D.C Mich., 2t3 
F Supp. 661—Creasy v. U. S., D.C. 
Va., 4 F'Sup-p. 175. 

Ala.—Beck v. Johnson, 179 So. 225, 
235 Ala. 323. 

Cal.—^Kahn v. Smith, 142 P.2d 13, 23 
Cal.2d 12—Kelly v. State Person¬ 
nel Board of California, 88 P.2d 
264, '31 Cal App2d 443. 

Colo —Neville v. Bracher, 31 P.2d 
911, 94 Colo. 550. 

D.C.—Freeman v. Pew, 59 F 2d 1037, 
61 App.DC. 223—Young v. Baugh, 
Mun.App , 35 A 2d 242. 

Ga—^Dowling v. Lester, 39 S.E.2d 
576, 74 GaApp. 290 

Idaho.—Oliason v. Girard, 61 P.2d 
288, 57 Idaho 41. 

Ill.—^Vukovich V Custer, 107 N.E 2d 
426, 347 Ill.App. 547, reversed on 
other grounds 112 NE.2d 712, 415 
Ill. 290—Rock Finance Co. v. Cen¬ 
tral Nat. Bank of Sterling, 89 N. 
E2d 828, 339 Ill App. 319. 

Iowa— Corpus Juris quoted iu 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

Kan—Bailey v. Skelly Oil Co, 110 
P.2d 746, 153 Kan. 378. 

Ky.—Pee v. Bornhom, 251 S.W.2d 
230—^Kentucky Home Life Ins. Co. 
V. Miller, 90 S.W.2d 59, 262 Ky. 
330. 

Me,—Durstin v. Dodge, 20 A 2d 671, 
138 Me, 12. 

Mass.—^Nickerson v. President and 
Fellows of Harvard College^ 11 N. 
E.2d 444, 298 Mass. 484, 114 A.L.R. 
414—^LaFond v. Board of Regis¬ 
trars of Voters of City of Gardner, 
6 N.E.2d 3'90, 296 Mass. 463—Sec¬ 
ond Nat. Bank v. Leary, 187 N.E. 
611, 284 Mass. 321—Corey v. Na¬ 
tional Ben Franklin Ins. Co., 187 N. 
E. 642, 284 Mass. 283. 

Miss,,—Dougall V. Csrrier^r 188 So. 
285, 175 Miss. 8*46—^Pannell v. Ghd- 
well, 111 So. >571, 146, Miss, 665. 

Mont.—Fey v. A. A. Oil Corp., 256 P. 
2d 339. 


N.H.—^Fox V. City of Manchester, IS^ 
A. 868, 88 N.H. 355—Monroe Loan 
Soc. of New Hampshire v. Nute, 
183 A. 703, 88 N.H. 13. 

N.J.—^Levy v. Massachusetts Acc. 
Co., 2 A.2d 341, 124 N.J Eq. 420— 
Application of Byrne, 88 A.2d 283, 
19 N.J.Super. 313—^Mandell v. Pas¬ 
saic Nat. Bank & Trust Co., 14 A. 
2d 523, 18 N.J.Misc. 455. 

N.T.—Garelick v. Rosen, 8 N.E.2d 279, 
274 N.Y. 64—^Fisk Discount Corp- 
V/ Brooklyn Taxicab Trans. Co., 60 
N.Y.S2d 45»3. 270 App.Div. 491— 
Dubinsky v. Joseph Love, Inc., 59 
N.Y.S.2d 8, ‘270 App.Div. 267, appeal 
denied 60 NY.S.2d 272, 270 App 
Div. 802, reversed on other grounds 
68 NE.2d 53, 295 NY. 968—Le¬ 
vine V. Konheim, 7 N.Y.S.2d ’918, 
255 App.Div. 467—Goon v. Fu Man- 
chu's Restaurant, 2 N.T.S.2d 879, 
253 AppDiv. 531—Carter v. Brock¬ 
way Motor Co, 288 N.Y S 720, 248 
App Div 734—Birdsall v. Lewis, 
285 N.Y'S 146, 246 AppDiv 132, 
affirmed 3 N.E 2d 200. 271 N.Y. 592 
—Karnik v. Hutton, 85 NYS.2d 
162, 193 Misc. 909—Schenectady 

Discount Corp. v. Dziedzic, 31 N.Y 
S.2d 636. 

Ohio.—Greulich v. Monnin, 60 N.E 
2d 310, 142 Ohio St. 113, 149 A L R 
477—State ex rel. Jones v. Board 
of Deputy State Supervisors and 
Inspectors of Elections of Mont¬ 
gomery County, 112 N.E. >136, 93 
Ohio St, 14—Schwenger-Klein, Inc. 
V. Pacific Mut. Life Ins. Co, 80 N. 
E 2d 696, 83 Ohio App. 126— 

Thrasher v. Kelly, 56 N.E.2d 873, 
73 Ohio App. 304. 

Tex.—Dallas County v. Reynolds, Civ. 
App., 199 S.W2d 702—^Ellis v Hei- 
drick, Civ.App., 154 S.W.2d '293, er¬ 
ror refused—Rudco Oil & Gas Co. 
V. Lemasters, Civ.App, 146 S.W 2d 
806, error dismissed judgment cor¬ 
rect. 

Va.—Brumley v. Grimstead, 196 S.E. 
668, 170 Va. 340. 

Wyo.—Corpus Juris cited iu Hackett 
V. Linch, 116 P.2d 868, 870, 67 Wyo. 
289. 

62 CX P 978 nqte 97. 

Coxumou-law rule 

Ga.—Atlanta W. P. R. Co. v. Blass, 

2 S.B.2d 723, 60 Ga,Aj>p. 36, 

Mass.—City of Lawrence v. MacDon¬ 
ald, 62 N.E,2d 860, 318 Mass. 520, 
161 A.D.R, 955. 

17 C.J. p 1132 note 96, 

Departure from ooaiyuou^law dootriue 
While the csqmmon law knew no 


fractions of a day, custom introduced 
principally by banks has limited the 
day to a few hours of business, but 
this rule has been adopted only by 
consent, and merely for the conven¬ 
ience of business men, and is a de¬ 
parture from the common-law doc¬ 
trine.—Renner v. Bank of Columbia, 
D.C., 9 Wheat. 581, 6 L.Ed. 166—17 C. 
J. p 1132 note ‘98. 

8. Iowa —Corpus Juris quoted in 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

62 C.J. p 979 note 98. 

9. Cal,—^lunicipal Improvement Co. 
V. Thompson, 258 P. 955, 201 Cal, 
'62'9 

Ga—Bussey v. Hager, 60 S.E.2d 532, 
82 Ga App. 23. 

Idaho—Oliason v. Girard, *61 P.2d 
288, 57 Idaho 41. 

Ill,—Erickson v. Gregory, 275 Ill. 
App 286. 

Iowa.—Corpus Juris quoted in 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

10. Cal.—Cosgriff v. San Francisco 
Election Com'rs, 91 P. 98, '151 Cal. 
407—Kelly v State Personnel 
Board of California, 88 P.2d 264, 
31 Cal App 2d 443. 

N.J—Application of Byrne, 88 A.2d 
283, 19 N.J Super 313. 

Ohio.—Greulich v. Monnin, 50 NE'2d 
310, 142 Ohio St. 113, 149 A.L.R. 
477—State ex rel Jones v. Board 
of Deputy State Supervisors and 
Inspectors of Election of Montgom¬ 
ery County, 112 NE 136, 93 Ohio 
St. 14—Schwenger-Klem, Inc. v. 
Pacific Mut Life Ins. Co., 80 N.E. 
2d 696, 83 Ohio App. 126. 

11. N.J.—^Axiplicatron of Byrne, 88 A. 
2d 283, 19 N J.Super. 313. 

Ohio.—Greulich v. Monnin, 60 N.E. 
2d 310, 142 Ohio St. 113, 149 A.L R. 
477—State ex rel. Jones v. Board 
of Deputy State Supervisors and 
Inspectors of Elections of Mont¬ 
gomery County, 112 N.E- 136, 93 
Ohio St. 14—Schwen^er-Klein, Inc, 
V. Pacific Mut. Life Ins Co,, 80 N. 
E,2d 696, 83 Ohio App. >126. 

12. Colo^—^Neville v. Bracher, 31 P. 
2d 911, 94 Colo. 660. 

Ill —Rock Finance Co. v. Central Nat. 
Bank of Sterling, 89 N.E.2d 828, 
339 IlLApp. 319. 

Iowa—Corpus Juris quoted in 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

6’2 C.J. p 979 note 1. 
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presumed to have been done or occurred at the 
same time,^^ except where they are required to be 
done in a certain order, in which case it is pre¬ 
sumed that the prescribed order has been followed.!^ 
Evidence aliunde the record is not admissible to 
negative the consequence of the general rule;^® 
but if anything appears in the record itself which 
discloses the result of the rule to be contrary to 
the true fact the rule will not prevail.^® 

Under this rule, a person who is required to per¬ 
form an act on or by a particular day is entitled to 
the whole of that day in which to act,^*^ but no 
more, since the law will not add fractions of days 
in computing the prescribed time;is ^nd if the 
act is to be performed after a certain day it cannot 


be performed until the whole of that day has 
elapsed.^'^ 

Although the law does not, as a general rule, take 
cognizance of fractions of a day, it does take cog¬ 
nizance of the fact that two things may be done on 
the same day,20 and the rule that a day is an in¬ 
divisible period of time is regarded as a mere le¬ 
gal hction,2i and is only a rule of convenience,22 
which is strictly applicable only to public acts or 
commercial transactions, in which the exact time 
is not material,'22 and is true only in a limited sense, 
in respect of cases where it will promote right and 
justice,24 and, therefore, is subject to numerous ex- 
ceptions,25 and does not apply where it becomes nec¬ 
essary to ascertain the relation of acts or events.26 


13. tJ.S—In re Susquehanna Chem¬ 
ical Corp., D.O.Pa., 81 F Supp. 1, 
affirmed, 'C.A., Susquehanna Chemi¬ 
cal Corp. V. Producers Bank and 
Trust Co., Bradford, Pa., 174 F.2d 
783. 

Colo.—GSTeville v. Bracher, 31 P,2d 
911, 94 Colo. 550. 

Iowa.— Corpus Juris quoted lu 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

Kan.—Bailey v. Skelly Oil Co., 110 P. 

2d 746, 153 Kan. 378, 

62 O.J. p 979 note 2. 

14. Iowa — Corpus Juris quoted iu 
Thrasher v. Haynes, 264 N.W. *915, 
916, 221 Iowa 1137, 

62 C J. p 979 note 3, 

15. Bel.—^Perris v. Chic-Mint Gum 
Co , 125 A. 343, 14 Del.Ch. 270. 

16. Del.—Ferris v. Chic-Mint Gum 
Co., supra. 

17. Mass,—Highland Trust Co. v. 
Slotnick, 193 N.E. 831, 289 Mass. 
119. 

Okl.—McAl ester v. Oklahoma Tax 
Commission, 50 P.2d 647, 174 Okl. 
322. 

Pa.—Cole V. Puhse, 61 Pa.Dist. & Co, 
567, 10 Monroe L.R. 6. 

Tex.— Corpus Juris cited in Tipton v. 
Tipton, CivApp., 140 S.W.2d 865, 
866 . 

62 O.J. p 979 note 6, 

Time for performance of contract see 
Contracts § 602. 

Time of commencement and expira¬ 
tion of insurance policies see In¬ 
surance § 329. 

Time extends until midnight 
Mo.—'State ex rel. Huse v. Haden, 1'63 
S.W.2d 946, 349 Mo. 982. 

Time for payment of negotiable in¬ 
strument 

Where a note is payable a certain 
time after the happening of a par¬ 
ticular event, the maker has the 
whole of the day of maturity in 
which to pay it, and an action can¬ 
not be maintained until the day fol¬ 
lowing.—^Hathaway v. Patterson, 45 
Cal. 294—8 C,J, p 402 note 29. 


All of last day 

An undertaking for an appeal 
which was delivered at 9:30 P.M. on 
the tenth and last day was in com¬ 
pliance with a statutory requirement 
—McKinley v. Chapman, 55 N.W. 882, 
37 Neb. 378. 

18. Miss.—^Winchester v. State, 142 
So 454, 163 Miss. 462. 

62 C.J. p 980 note 7. 

19. N.Y.—Carter v. Brockway Motor 
Co., 288 N.T.S. 720, 248 App.Div. 
734, 

62 C.J p 980 note 8. 

20. Iowa.— tOorpus Juris quoted In 
Thrasher v. Haynes, 264 N.W. 915, 
916, '221 Iowa >1137. 

Ky.— Corpus Juris quoted in Kentuc¬ 
ky Home Life Ins. Co. v. Miller, 90 
SW2d 59. 61. 262 Ky. 330—Mon¬ 
roe’s Guardian ad Litem v. Mon¬ 
roe, 286 'S.W. 250, 215 Ky. 440. 

21. Iowa.— Corpus Juris quoted lu 
Thrasher v. Haynes, 264 N.W. 916, 
'916, 221 Iowa 1137. 

Ky.—Fee v. Bornhorn, 251 S.W.2d 
230— Corpus Juris quoted In Ken¬ 
tucky Home Life Ins Co. v. Miller, 
90 S.W.2d 59, 61, 262 Ky. -330. 

; Mont.—Fey v. A. A. Oil Corp,, 255 P. 
2d 339. 

Ohio—Thrasher v. Kelly, 65 N.B.2d 
873, 73 Ohio App. 304. 

62 O.J. p 981 note 33. 

22. U.S.—^Bristol Mfg. Corporation 
V. XJ. S., Ct.Cl., 2 F.Supp. 78'1. 

N.J.—^Application of Byrne, 88 A.2d 
283, 19 N.J.Super. 313. 

Ohio.—State ex rel. Jones v. Board 
■of Deputy State Supervisors and 
Inspectors of Elections of Mont¬ 
gomery County, 112 N.E. 136, 93 
Ohio St. 14—Schwenger-Klein, Inc , 
V. Pacific Mut. Life Ins. Co., 80 N. 
E2d '696, 83 Ohio App. 126. 

62 C.J. p 981 note 38 [a]. 

Any other method impracticable 
“The rule is strictly one of con¬ 
venience. Any other method of com¬ 
putation would require an accurate 
account to be kept of the exact 
hour, minute, and second of the oc-, 
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currence of the act to be timed, 
would produce endless confusion and 
strife, and would prove impolitic, if 
not wholly impracticable.”—Greu- 
lich V. Monnin, 50 N.E.2d '310, 312, 
142 Ohio St. 113, 149 AL.R. 477. 

23. Ga.—Bussey v. Hager, 60 S.E 2d 

532, 82 GaApp. 23—Peebles v. 

Charleston & W C. Ry. Co., 66 S E. 
953, 7 GaApp. 279. 

Iowa — Corpus Juris quoted in 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

Ky.— Corpus Juris quoted iu Kentuc¬ 
ky Home Life Ins. Co. v. Miller, 
90 S.W.2d 59, '61, 262 Ky. 330. 

24. Ga—Bussey v. Hager, 60 S.E. 
2d 532, 82 GaApp. 23 

Iowa.— Corpus Juris quoted iu 
Thrasher v. Haynes, 264 N.W. 915, 
916, 221 Iowa 1137. 

Ky.—Fee v. Bornhorn, '251 S.W 2d 
230— Corpus Juris quoted iu Ken¬ 
tucky Home Life Ins Co v. Miller, 
'90 •SW.2d 69, 61, 262 Ky. 330. 

N J.—^Levy v. Massachusetts Acc. Co , 
2 A.2d 341, 124 N.J Eq 420—Arm¬ 
strong V. Brown, 88 A.2d 660, 19 N. 
J.Super. 528. 

Ohio.—Thrasher v. Kelly, 66 N.E 2d 
873, 73 Ohio App. 304. 

'62 C.J. p 981 note 36. 

25. TJ.S.—Harber v. Kentucky Ridge 
Coal Co., D.C.Ky., 86 F.Su-pp. 233, 
affirmed, C.A., 188 F.2d 62. 

Iowa— Corpus Juris quoted iu 
Thrasher v. Haynes, 264 N.W. 916, 
916, 221 Iowa 1137. 

Ky .—Wee v. Bornhorn, 251 SW.2d 
230— Corpus Juris quoted iu Ken¬ 
tucky Home Life Ins, Co. v. Mil¬ 
ler, 90 S.W.2d 59, 61, 262 Ky. 330. 
N.J.—Armstrong v. Brown, 88 A 2d 
660, 19 N.J.'Super. 628. 

Wash.—Longview Co. v. Lynn, 108 
P.2d 366, 6 Wash 2d 507. 

62 C.J. p '981 note 36. 

26^ TJ.S.—^Rockford Paper Mills v, 
U. S., CtCl., 16 F.Supp. 766. 

Iowa —Ocurpus Juris quoted in 
Thrasher v. Haynes, 264 N.W. 915, 
916. 221 Iowa 1187* 
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Consequently, the courts will disregard the fic¬ 
tion, and take cognizance of the actual hour or time 
of the happening of an event or the doing of an 
act, where there is sufficient reason therefor,^'^ as 
where the exact hour or point of time of the day 
is important and material in fixing relative rights,^^ 
and inquiry with respect to it is essential in order 
that justice may be done,^9 as where it is neces¬ 
sary to protect a completed act or save a vested 
right,so or to prevent a forfeiture,Si or to deter¬ 
mine the conflicting rights or interests of rival 
claimants when they depend on priority in fact on 
the same day,S2 which priority is capable of being 
determined by an accurate computation of time,ss 
as where the exact time is a matter of records^ or 
where the parties have expressly agreed on the hour 
of the day as the limit for performance of an ob¬ 
ligati on.s 5 

The fiction does not apply where it is provided 


by statute that notice shall be taken of the pre¬ 
cise time an official act is done and that a record 
thereof be made It has been held, under these 
rules, that a right under an act to which the legal 
fiction of indivisibility of the day applies takes 
priority over a right under another act which takes 
effect only from a precise moment of the day,^*^ as 
in the case of a judgment lien over a mortgage lien 
which takes effect only from the precise minute of 
its recordation.3S If an act is not to take place until 
after a specified time or event, every fraction of 
the days within the specified period becomes ma¬ 
terial, and the entire period must elapse before the 
next act is perfonned,^^ and where such is the case 
the law will regard fractions of days.'^o 

In no event will the court take cognizance of a 
fraction of a day unless the particular time is 
brought to its attend on,and the burden of proof 
rests on the party who asserts that an act or event 


Ky.—Corpus Juris (luoted In Kentuc¬ 
ky Home Lrife Ins. Co v. Miller, 
90 SW.2d 59, 61. 26'2 Ky. 330. 

62 C.J. p 981 note 37. 

27. U.S.—Empire Lighting Fixture 
Co. V. Practical Lighting Fixture 
Co., CC.A.H.T., 20 F.2d 295. 

Iowa—Corpus Juris quoted in. 
Thrasher v. Haynes, 264 N.W, 915, 
917, 221 Iowa 1137. 

Ky—Corpus Juris quoted in Kentuc¬ 
ky Home Life Ins. Co. v. Miller, 
'90 •S.W,2d 59, 61, 262 Ky. 3'30. 
Special circumstances or expressed 
intent 

In computing time, fractions of 
day will be disregarded unless spe¬ 
cial circumstances or clearly express¬ 
ed intention to contrary appears.— 
Bouvier v. Craftsman Ins. Co., 13 isr. 
E.2d 619, 300 Mass. 5—Loza v Osmo- 
la, 181 K.E. 125, 279 Mass. 220. 

28. U.S—Rockford Paper Mills v. U. 
S . Ct.Cl., 16 F.Supp. 766. 

Cal.—Kahn v. Smith, 142 P.2d 13, 
23 Cal 2d 12. 

Idaho.—Oliason v. Girard, 61 P.2d 
288, 57 Idaho 41. 

Iowa.—Corpus Juris quoted in 
Thrasher v. Haynes, 264 IST.W. 915, 
917, 221 Iowa 1137. 

Ky.—Corpus Juris quoted In Kentuc¬ 
ky Home Life Ins. Co. v. Muller, 
90 S.W.2d 59, 61. 262 Ky. 330. 

N.T.—^Dubinsky v. Joseph Love, Inc., 
59 H.Y.S2d 8, 270 App.Div. 267, 
appeal denied 60 ]Sr.Y.S.2d 27'2, 270 
App.Uiv. 802, reversed on other 
grounds 68 H.E.2d 53, 295 Jf-Y. '968 
—Carter v. Brockway Motor Co., 
288 N.Y.S. 720, 248 App.Uiv. 734. 

62 C.J. p 981 note 39. 

Burial policy 

Where a burial policy became efCec- 
tive February 1, with no hour spec¬ 
ified, it would be considered to have 


become effective at the earliest mo¬ 
ment of February 1, and it would be 
in effect at the time of death on 
February 1 —Mississippi Ben. Ass’n 
V. Brooks. tl85 So. 569, 184 Miss. 451, 
suggestion of error overruled 185 
So. 817, 184 Miss. 451. 

29. U.S.—^In re Susquehanna Chem¬ 
ical Corp, D.C Pa., 81 F.Supp. 1, 
affirmed, C A., Susquehanna Chemi¬ 
cal Corp. V. Producers Bank and 
Trust Co., Bradford, Pa., 174 F.2d 
783—Bristol Mfg. Corporation v. 
U. S., CtCl., 2 F.Supp. 781. 

Conn.—Tilbert v. Eagle Lock Co., 165 
A 205, 116 Conn. 357. 

Iowa.— Corpus Juris quoted in 
Thrasher v. Haynes, 264 IST.W'. 915, 
917, 221 Iowa 1137. 

Ky.— Corpus Juris quoted in Kentuc¬ 
ky Home Life Ins Co. v. Miller, 
90 S.W.2d 6'9, 61, 26'2 Ky. 330. 

Mass.—Corey v. Hational Ben Frank¬ 
lin Ins. Co, 187 N.E. 542, 284 Mass. 
283. 

Mont.—^Fey v. A. A. Oil Corp., 255 P. 
2d 339. 

N.J.—'Ambrose v. Metropolitan Life 
Ins. Co., 10 A.2d 479, 18 N.J.Misc. 
42. 

N.Y.—Lanni v. Grimes, 18 N.Y.S.2d 
322, 173 Miso. 614. 

Va.—^Brumley v. Grimstead, 196 S E. 

668, 170 Va 340. 

62 C.J. p 981 note 40. 

30. Conn.—-Tilbert v. Eagle Lock Co., 
165 A. 205, 116 Conn. 367. 

Ky.— Corpus Juris quoted in Kentuc¬ 
ky Home Life Ins. Co. v. Miller, 
90 S.W2d 69, 6-1, 262 Ky. 330. 

62 C.J. p 932 note 41, 

31- Ga—^Bussey v. Hager, 60 S.E.2d 
632, 82 GaApp. 23. 

Ky.—^Kentucky Home Life Ins. Co. v. 
Miller, 90 S.W'.2d 69, 262 Ky. 3*30. 
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32. U.S.—^Bristol Mfg. Corp’oration 
V. U. 'S, CtCl, 2 FSupp. 781. 

Ga.—^Atlanta & W. P. R Co. v. Blass, 
2 SE2d 723, 60 GaApp. 35. 

Ky.—Fee v. Bornhorn, 251 S,W.2d 
230—Corpus Juris quoted in Ken¬ 
tucky Home Life Ins. Co. v. Miller, 
'90 SW2d 59, 61, 26'2 Ky. 330. 

N.Y —Lanni v. Grimes, 18 N.Y.S.2d 
322, 173 Misc. 614. 

62 C J. p 982 note 42. 

33. Ky.—Corpus Juris quoted in 
Kentucky Home Life Ins Co. v. 
Miller, 90 S W.2d 59, 61, 262 Ky. 
330. 

62 C.J. p 982 note 43. 

34. Ky.—Corpus Juris quoted in 
Kentucky Home Life Ins. Co. v. 
Miller, 90 SW.2d 59, 61, 262 Ky. 
330. 

62 C.J. p '98‘2 note 44. 

35. Tenn.—Shankle v. Home Ins. Co. 
of Hew York, 133 S.W.2d 489, 175 
Tenn. 228. 

62 C.J. p 982 note 46. 

36. U S.—Rockford Paper Mills v. 
U. S., CtCl, 16 F.Supp. 766. 

Mont.—Fey v. A. A. Oil Corp., 255 P. 
2d 339. 

62 C J. p 982 note 46. 

37. Bel.—In re Lawson, 106 A. 288, 
30 Del. 338. 

62 C.J. p 982 note 47. 

38. Del.—Hollingsworth v. Thomp¬ 
son, 6 Del. 432. 

39. H Y.—Fisk Discount Corp v. 
Brooklyn Taxicab Trans. Co., 60 
K.Y.S.2d 453, 270 App.Div. 491. 

40. K.Y.—Fisk Discount Corp. v. 
Brooklyn Taxicab Trans. Co., su¬ 
pra. 

41. H.J.—Gallagher v. True Ameri¬ 
can Pub. Co., 71 A. 741, 75 H.J.Eq. 
171, 138 Am.S.R. 514. 

62 C.J. p '983 note 64, 
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occurred prior to some other which happened on the 
same day to establish what he alleges.'^^ 

The general rule that the law will not recognize 
fractions of a day has been applied in determining 
whether an act required by law has been performed 
in time;^^ and in computing the time or period of 
time with respect to judicial acts or proceedings;^^ 
the issuing^® and service^^ of process or notice 
the posting of notice the filing and service of a 
pleading;^® the holding of courtthe expiration 
of a special term of court the bar of an action 
by lapse of time the making of a record of notice 
of a tax sale;^^ the payment of an amount due,^^ 
such as an insurance premium,or taxes the 
accrual of rent;^'^ or the period or termination of 
a tenancy,^^ and as to the tenant being entitled to 
the whole of the last day to leave after a notice 
to quit or other termination of the tenancy.^^ The 


general rules have also been applied in determin¬ 
ing the priority of liens entered on the same day;®® 
the priority between a marriage and an adoption,®^ 
or where a certain period must elapse before rights 
vest.®2 

Fractions of a day will be considered under the 
various e^cceptions to the general rule,’®3 as in de¬ 
termining the relative priority of conflicting min¬ 
ing locations,®^ the expiration of a session of the 
legislature,®® the priority between liens,®® or be¬ 
tween a lien or a conveyance, entered on the same 
day.®*^ 

The determination of the hour of the day a statute 
takes effect is treated in Statutes § 406. 

§ 17. Hours 

An hour is sixty minutes of time, and In measuring 


42. Ill.—^Levy v, Chicag'o Nat. Bank, 
4'2 N.E. 129, 158 Ill. 88, 30 L.R.A. 
380. 

Mo—^Fabien v. Grabow, 114 S.W. 80, 
134 Mo.App 193. 

43. U.S.—Creasy v. U. S, D.C.Va., 
4 F.Supp. 175. 

44. XJ S —Harber v. Kentucky Ridg'e 
Coal Co., B.C.Ky., 85 F.Supp 233, 
affirmed, G,A.. 188 F.2d 62—In re 
Susquehanna Chemical Oorp., D C 
Pa., 81 F.Supp. 1, affirmed, C.A., 
Susquehanna Chemical Corp. v 
Producers Bank and Trust Co., 
Bradford, Pa., 174 F 2d 783. 

Cal.—Kahn v. Smith, 142 P.2d 13, 
23 Cal.2d 12 

62 C.J. p 980 note 11. 

Time for taking' appeal 

Fla—Crawford v. Feder, 8 So. 642, 
27 Fla. 623 

!N.Y.—Cornell v. Moulton, 3 Den. 12. 

Time for flliiig appeal bond or un¬ 
dertaking 

Cal.—^Hoyt v. Stark, 66 P. 22'3, 134 
Cal. 178, 86 Am.S.R. 246 

45. Ohi'o.—Jones v. Ealer, 1 Ohio 
Deo., Reprint, 385, 8 WestDJ. 500. 

4i6. Me—Durstin v. Dodge, 20 A 2d 
671, 138 Me. 12. 

Mass—Second Nat. Bank v. Deary, 
187 N.E. 611, 284 Mass. 321 

'62 C.J. p 980 note 13. 

47. Me.—^Durstin v. Dodge, 20 A.2d 
671, 138 Me. 12. 

N.Y.—^Columbia Turnpike Road Co 
V. Haywood, 10 Wend. 422. 

Fa.—In re Fitzgerald, 73 Pa.Dist. & 
Co. 194, 12 Fay.LJ. 150. 

48. Ill.—Fielder v. Eckfeldt, 166 N. 
E. 504, Sa5 Ill. 1. 

Ky.—Miniard v. Lewis, 266 S.W. 1055, 
206 Ky. 1§5. 

49* Or—State v. Kinney, 126 P. 999, 
63 Or. 171. 

62 C.J. p 980 not^ 


50. Ark.—Central Coal <S: Coke Co. v. 
Graham, 196 S.W. 940, 129 Ark 
650. 

51. Tex.—Stephenson v. Nichols, 
Com.App., 286 S.W. 197. 

52. Miss—Dougall v. Carriere, 168 
So. 285, 175 Miss. 845—^Hattiesburg 
Grocery Co. v. Tompkins, 71 So. 
866, 111 Miss. 692. 

Tex—Ellis V. Heidrick, Civ.App., 154 
S.W.2d 293, error refused. 

53. Ark.—^Bingham v. Powell, 238 S 
W. 597, 162 Ark. 484, 21 A.LR 
1214. 

62 C.J. p 980 note 20. 

54. Payment for fraction of day 
worked 

Fractions of day are not recognized 
in computing compensation of pub¬ 
lic officer paid on per diem basis — 
Commonwealth ex rel Shoemaker v. 
Thomas, 195 A. 103, 328 Pa, 19. See 
Officers >5 ^0. 

Per diem compensation for keeping 
prisoners 

Where a sheriff was allowed per 
diem compensation for keeping and 
feeding prisoners, the rule that the 
law does not recognize fractions of 
a day would be applied ®o that the 
sheriff would be entitled to full com¬ 
pensation for a prisoner although 
the prisoner was in custody only a 
part of the day. 

Ky—Talbott v. Caudill, 58 S.W.2d 
385, 248 Ky. 146. 

Tex —^Dallas County v. Reynolds, Civ. 
App., 199 -S.W, 702. 

55. Mass.—^Bouvier v. Craftsman 
Ins. Co., 13 N.E 2d 619, 300 Mass. 
5. 

N.J.—Levy v. Massachusetts Acc. Co., 
2 A 2d 341, 124 N.J.Eq. 4‘20. 

62 C.J. p 980 note 22. 

56. Me.—Fenlason v. -Shedd, 84 A. 
409, 109 Me. 326. 

62 C.J. p 980 note 24. 
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57. N.Y.—Strack v. Fradus, 168 N. 
Y.S. 530. 

62 C.J p 980 note 25. 

58. D C—^Young v. Baugh, Mun.App., 
35 A 2d 242. 

N.Y —People v. Robertson, 39 Barb. 
9. 

62 C.J. p 981 note 26. 

Expiration at noon 
N.Y.—Big Four Realty Corporation 
V. Belnord Garage, 252 N.Y.S. 74‘2, 
141 Mi'sc. 472, affirmed 255 N.Y.S. 
906, 235 App.Div. 672. 

35 C.J. p 974 notes 27, 29. 

59. Neb —^Dale v. Doddridge, 1 N.W. 
999, 9 Neb. 138. 

62 C.J. p 980 note 27. 

60. Pa.—Moore v. Wilcox, 18 Pa. 
Dist. 519. 

61. Colo.—^Neville v. Bracher, 31 P. 
2d 911, 94 Colo. 650. 

62. Fa.—Cascade Overseers v. Lewis 
Overseers, 23 A. 1003, 148 Pa. 333. 

63. Exact time of act considered 

Where an employer withdrew death 
benefits after the start of business, 
but prior to that time an employee 
had died, the beneficiary would be 
entitled to collect the death benefits. 
—Tilbert v. Eagle Lock Co., 165 A. 
206, 116 Conn. 357. 

64. Colo.—^Washington Gold Min. 
Min. Co. V. O’Laughlln, 105 P. 1092, 
45 Colo. 603. 

62 C.J. p 982 note 60. 

66. Alaska.—Territory v, Alaska Pa¬ 
cific Fisheries, 6 Alaska 411. 

66. Ga.—Jones v. Howard, 27 S.E. 
765, 99 Ga. 451, 69 Am S.R. 231. 

67. Ga—^Merchants" & Mechanics' 
Bank v. Beard, 134 S.E. 107, 162 
Ga. 446, conformed to 134 S.F. 479, 
35 Ga.App. 6*92, 

62 C.J. p 982 note 5|, 
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time in hours the rule that the law does not recognize 
fractions of a day does not apply. 

An hour is sixty minutes of time; the twenty- 
fourth part of a natural day.^^ The word may 
mean a fixed, appointed time, or a particular time, 
and it is defined in this sense in 41 C.J.S. p 363 
note 43, and various phrases employing the word 
are there treated. 

The general rule that fractions of days are not 
recognized in law does not apply to acts or pro¬ 
ceedings under statutes containing requirements 
measured in hours.®^ In computing time under 
such requirements, the hours are to be counted as 
they move forward in consecutive order,*^0 and may 
include parts of two or more days'll unless the hours 
expressed are so qualified as to confine them within 
one day,*^2 and, even though a period of time is 
expressed in days, it may be computed by counting 


consecutive twenty-four hour periods although such 
periods fall within two different days.'^^ In com¬ 
puting a period of hours, public holidays,*^^ as well 
as Sundays,'^^ are to be included, except where the 
statutory requirement is merely directory and not 
mandatory,"^® and except where the doing of the 
act in question on Sunday or a holiday is prohibited 
by statute and hence illegal,or it is to be done 
under a contract which excludes such daysJ^ 

In some jurisdictions the rule whereby Sunday 
is excluded when the period of time in question is 
less than a week applies so as to exclude Sunday 
where the time is expressed in hours,"^^ except 
where the act to be done is one of necessity.^® Un¬ 
der a notice to appear at a given court to be held 
at a certain hour, the court may function before the 
expiration of such hour.81 


TIMEKEEPER. A person who keeps, marks, regu¬ 
lates, or determines the timeji specifically, a per¬ 
son who keeps a record of the time spent by work¬ 
men at their workj^ one who notes and records the 
time at which something takes place, or the time 
occupied in some action or operation, or the num¬ 
ber of hours of work done by each of a number of 
workmen.^ 

TIMELY. Being or occurring in good or proper 
time; opportune.^* The meaning of the word in 
each particular case must be determined from the 
facts, and the court necessarily has considerable 
discretion in its determination.^ 


TIMER. A form of stop watch for indicating only 
relative time, as in timing a race.® 

TIME-TABLE. A tabular statement of the time 
at which, or within which, several things are to take 
place; a schedule of times; specifically, a train 
sheet.*^ 

TIMIDITY. Quality, state, or manifestation, of be¬ 
ing timid.s It has been distinguished from ''doubt” 
see 28 C.J.S. p 60 note 7. 

TIMEJN BIT. A tool used in construction work to 
drill through rock.^ 


68. Black L.D. 

69. Mich.—In re Schnapka, 112 N.W. 

949, 149 Mich. 309. • 

70. Ind.—Hedderich v. State, 1 IST.E. 
47, 101 Ind. 664, 51 Am.R. 768. 

71. Neb.—Barton v. -Shull, 97 N.W. 
292, 70 Neb. '324. 

62 C.J. p *1010 note 19. 

72- Cal.^—City of Eureka v. Blaz, 
26 P. '961, 89 Cal. 467. 

62 C.J. ip 1010 note 20. 

73. Ea.—Brown v. Democratic Par¬ 
ish Committee, 166 So. 167, 183 La. 
967—Smith v. Fitch, APP., 194 So. 
435. 

74. Mo.—State v. Green, O’O Mo. 631. 
Wls.—^Hussa Brewing Co. v. Chicago 

N. W. By. Co., 139 N.W. 415, 161 
Wis. 666. 

75- Wis,—^Hussa fereWing Oo. V. Chi¬ 
cago ^ N, W- By. Co., supra. 

62 C.J, p 1010 note ^2. 

7i5. Cal.—Bundy v. Maginess, 18 P. 
668, 76 Cal. 632. 


77. Ind.—Link v. Clemmens, 7 
Blackf. 479. 

62 C.J. p 1010 note 24. 

78. U.S.—Lehigh Valley R. Co. v. 
State of Russia., C.O.A.N.T., 21 F. 
2d 396, certiorari denied 48 S.Ct. 
159, 276 U.S. 67-1, 72 L.Ed. 432. 

62 C.J. p 1010 note 26. 

79. Mass.—Cunningham v. Mahan, 
112 Mass. 68. 

62 C.J, p 1010 note 27. 

80. Mass.—^Flagg v. Millbury, 4 
Cush. 243. 

62 C J. p 1010 note 28. 

81. Mass.—Goodrich v. Hanson, 130 
NE. 676, 238 Mass. 313. 

62 C.J. p 1010 note 29. 

1. S.C.—Jenkins v. Penn Bridge Cq., 
*63 S,E, ’991, 993, 73 -S.C. 526. 

2 . S.C.—Jenkins v. Penn Bridge Co., 
supra 

3. S.C.—Jenkins v. Penn Bridge Co., 
supra 

4. New Standard D. 

7 Phisases employing the term and of 
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which more recent adjudications 
have not been found see 62 C.J. p 
1011 notes 24-26. 

5. XT.S.—In re Rumsey Mfg. Co., D. 
C.N.Y., 9 F.R.D. 93, 98. 

6. U S.—Didishelm Co , Inc., v. U. 
S., 13 CtCustApp. 647, 648. 

7. Webster New Int.D. 

Obligation of carrier to conform to 

time-table see Carriers § 661. 

8. Webster New Int.D. 

9. U.S.—United States Fidelity & 
Guaranty Co. v, Feenaughty Ma¬ 
chinery Co., 86 P.2d 1086, 1089, 197 
Wash. 669. 

It consists of a small steel block 

hardened aud sharpened on the face 
and attached to the end of, and de¬ 
tachable from, a shank, the other 
end of the shank being inserted in 
a power drilling machine. The 
length of time any single bit may be 
used depends on the hardness of 
the rock; they last from three to 
five minutes, may be sharpened two 
or three times, and thereafter are 
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TIMOMETHR. A machine for recording elapsed 
time in minutes as well as in seconds, especially 
adapted for telephone purposes.^o 

TIMOEES VANI SUNT ^STIMANDI QUI NON 
CADENT IN CONSTANTEM VIRUM. See 62 C.J. 
p 1012 note 53. 

TINCTURE. A solution, usually alcoholic, of some 
principle used in medicine; chiefly vegetable, as 
tincture of nux vomica, hut sometimes animal, as 
tincture of cantharides, or mineral, as tincture of 
ferric chlorid.^l 

TIP. The word ^^tip” is defined generally as a noun 
as meaning the pointed or rounded end or extremity 
of anything; an end.^^ 

As a verb, ^^tip” is defined as meaning to over¬ 
turn; overthrow; upset; to cause to lose balance, 
roll over, fall, or the like.^^ 

- As Indicating Something Desirable or Beneficial. 

The word “tip’’ is employed in a broad sense to de¬ 
note something desirable,^^ and ^s used in this sense 
the term has several meanings, and its origins are 
more or less obscure.^® While the word “tip” some¬ 
times means advanced beneficial information,^® it 
is more frequently used to indicate additional com¬ 


pensation,^ 7 and in this sense “tip” is defined as 
meaning a gratuity;^® a gift;i^ a present;20 a 
fee;2^ money given, as to a servant, to secure bet¬ 
ter or more prompt service.^2 ^ tip may range from 
a pure gift out of benevolence or friendship, to a 
compensation for a service measured by its supposed 
value but not fixed by an agreement,although 
usually the word is applied to what is paid to a 
servant in addition to the regular compensation for 
his service in order to secure better service or in 
recognition of it.^^ It has been said that a tip de¬ 
notes a voluntary act,2® but it also has been said 
that from the very beginning of the practice of 
tipping it was evident that, whether considered from 
the standpoint of the giver or the recipient, a tip 
lacked the essential element of a gift, namely, the 
free bestowing of a gratuity without consideration, 
and that, despite its apparent voluntariness, there 
is an element of compulsion in tipping.^® “Tips” 
have been distinguished from gifts see Grifts § 5. 

The verb “tip,” when employed in this sense, 
means to give a fee, or gratuity, to; as, to tip a 
servant; to give a gratuity or gratuities.^ 

For federal income tax purposes tips have been 
held to be taxable income as stated in Internal 
Revenue § 124. 


n'o longer usable and are discarded.— 
United States Fidelity & Guaranty 
Co. V. Feenaughty Machinery Co., 
eupra. 

10. U.S.—Calculagraph Co. v. Wil¬ 
son, C.C.Mass., 132 F. 20, 25, 26. 

11 . KTew Standard D. 

“Tincture of ginger” defined see 38 
C.J.S. p 925 note 17. 

12- Webster New Int.D. 

“Tip" as an electrical term see Elec¬ 
tricity § 1 b. 

13. Webster New Int.D. 

14. N.T.—^Armstrong Facing Publi¬ 
cations V. Moss, 43 N.T.S.2d 171, 
17% 181 Misc. 966. 

15. US.—Fo-berts v, C. I. R., CA.9, 
176 F.2d 221, 223, 

Origin, of term 

“We need not go into a historical 
consideration of the origin of tip¬ 
ping References to the practice may 
be found, in one form or another, 
dating back more than a century. 
. . . Joseph T. Shipley, in his Dic¬ 

tionary of Word Origins, il945, gives 
this account of the origin of the 
word: ‘The word has several mean¬ 
ings, with origins more or less ob¬ 
scure; connected with tap and with 
top. In the sense of a sum of mon¬ 
ey given for good service, other 
languages are more specific e.g., Fr. 
pourboire, for drink. It is suggested 
that our word is formed from the 
p^ractice, in early ISth c. Lcondon cof¬ 


fee-houses, of having a box in which 
persons m a hurry would drop a 
small coin, to gam immediate atten¬ 
tion. The box was labeled To Insure 
Promptness; then just with the ini¬ 
tials T. I. P.’"—Roberts v. C. I. R., 
supra. 

IG. N.T,—^Armstrong Racing Publi¬ 
cations V. Moss, 43 N.Y.S.2d 171, 
173, 181 Mrsc. 966. 

Wlien used iu couuection. with 
horse racing*, and in a much more 
limited sense, the word assumes an 
opprobrious character, for the ex¬ 
perts, including the sports writers, 
whose neologistic proclivities are no¬ 
torious, all agree that a ‘tracing tip," 
in its narrow sense, means the false 
assumption of vaticination concern¬ 
ing the result of a speed contest be¬ 
tween animals justly termed thor¬ 
oughbred.—^Armstrong Racing Publi¬ 
cations V. Moss, supra. 

17. US—Roberts v. C. I. R., C.A.'9, 
176 F2d 221, 224. 

18. U.S.—Williams v, Jacksonville 
Terminal Co., C.C-A Fla., 118 F.2d 
324. 325. 

Cal —^Herbert's Laurel-Ventura v. 
Laurel Ventura Holding Corpora¬ 
tion. 138 P.2d 43, 48, 58 CaLApp.2d 
684. 

19. US,—Roberts v. C. I. R., C.A 9, 
176 F.2d 221, 224. 

A free gift 

Cal.—Herbert’s Laurel-Ventura v. 
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Laurel Ventura Holding Corpora¬ 
tion, 138 P.2d 43, 48, 68 Cal.App 2d 
684. 

20. Cal.—Herbert’s Laurel-Ventura 
V. Laurel Ventura Holding Corpo¬ 
ration, supra. 

21. US.—^Roberts v. C. L R., C,A.9. 

176 F.2d 221, 224—Williams v. 

Jacksonville Terminal Co., C.C.A. 
Fla., 118 F.2d 324, 325. 

22. US.—Roberts v. C. I. R., C A 9, 

176 F.2d 221, 224—^Williams v. 

Jacksonville Terminal Co., C.CA. 
Fla., 118 F 2d 324, 325, 326, 

Similarly defined 

A sum of money given, as to a 
servant, usually to secure better or 
more prompt service —Restaurants 
and Patisseries Longchamps v. Ped- 
rick, D.O.N.Y., 52 F.Supp. 174. 

23. US.—^Roberts v. C. I. R., C-A.®, 

176 F.2d 221. 224—Williams v. 

Jacksonville Terminal Co., C.C.A. 
Fla., 118 F.2d 324, 326. 

24. US.—Roberts v. C. I. R., C.A.9, 

176 F.2d 221, 224—Williams v. 

Jacksonville Terminal Co., C.C.A. 
Fla., 118 F.2d 324, 326. 

25. US,—Restaurants and Patis¬ 
series Longchamps v. Fedrick, D.C. 
N.T., 52 F Supp. 174. 

26. US.—Roberts v. O. I. R., C.A.9, 
176 P.2d 221, 223. 

27. US.--.U S. V. Toner, D.C.Pa., 77 
P.Supp. 908, >913. 
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The right of an employee to retain tips received 
by him during the course of his services to the 
employer is discussed in Master and Servant § 71. 

The determination of whether one receiving com¬ 
pensation from tips is an ^^employee^’ within the 
meaning of the Fair Labor Standards Act and 
whether or not tips constitute “wages’^ within the 
Act are treated in Master and Servant § 151(4) c, 
151(27) a. 

TIPO, Upset price.^s 

TIPPERS. As applied to workmen, men engaged 
in one of the steps of unloading coal.^® 

TIPPLE. The term is applied in a broad sense to 
an apparatus by which loaded cars are emptied by 
tipping, sometimes including an elevated runway 
or framework upon which the cars are run for 
tipping.^® More particularly, it refers to an ap¬ 
pliance which tips or upturns a mine car when the 
car is run upon it, as stated in Mines and Minerals 
§ 3 h, and also to that portion of a dumping board 
which is hinged so that it may be tipped up after 
material is deposited on it from an inclined plane 
or slide over, and from which the material is de¬ 
posited by gravity in a scow.^^ 

The word is commonly used to designate liquor 
or drink and is defined in this sense in Intoxicating 
Liquors § 19. Such terms as “tippling house” apd 
“tippling shop” are defined in Intoxicating Liquors 
§ 15 f, and “tippling sale” is defined in § 19 of that 
title. 

TIRE. A flexible tube, usually of rubber inflated 
with air, set in a rim or felly and protected by a 
shoe or outer covering; used on motor-car wheels, 
bicycles, etc., to reduce vibration or shock.^^ 


TISSUE. Any light or gauzy textile fabric; orig¬ 
inally, cloth interwoven with gold or silver, or with 
figured colors. 

TITHES. In English law, the tenth part of the in- 
ci’ease, yearly arising and renewing from the profits 
of lands, the stock upon lands, and the personal 
industry of the inhabitants. Also, a species of in¬ 
corporeal hereditaments, being an ecclesiastical in¬ 
heritance collateral to the estate of the land, and 
due only to an ecclesiastical person by ecclesiastical 
law.s^ 

TITHIHG*. In early English law, a community 
whose inhabitants were mutually responsible for 
each other’s misdeeds and who were under the super¬ 
intendence of a chief of the tithing, known as the 
head tithing man, who decided all lesser contro¬ 
versies between neighbors.^S It was one of the 
civil divisions of England, being a portion of that 
greater division called a “hundred.”^^ 

TITLE. The word “title” has a variety of mean- 
ings37 and is often used in different senses.^^ 

As ownership of property. Perhaps the most com¬ 
mon use of the word “title” in the law is in the 
sense of ownership of property, and the term is de¬ 
fined in this sense in Property § 15. In this sense 
“title” may be used as synonymous with “interest,” 
or it may be distinguishable therefrom, as stated in 
Estates § 1 b. 

For particular applications and specific uses of 
the word “title” in this sense see the various title 
indexes and consult the Descriptive-Word index sub 
verbo “Title to Property.” 

As a claim. With a slightly different shade of 
meaning the word “title” is defined as a claim based 
on an acknowledged or alleged right and in this 
sense “title” has been held to be equivalent to, or 


28. Philippine —^Tangco v. Herrera 
and Wy Piaco, 11 Philippine 402, 
403. 

29. Ma-ss.—Garant v. Cashman, 66 
ISr.E. -599, 600, 183 Mass. 13. 

62 C J. p 1012 note 60. 

30. Webster ISTew IntP. 

31. U.S.—^Healey v. Moran Towing 
& Transportation Co., C.O.A.N.Y., 
263 P. 334, 337. 

32. New Standard I>. 

Phrases 

(1) “Clincher tire’^ defined see 14 
C.J S. p -1275 note 10. 

(2) “Tire casing’’ is the outer 
part of the tire within which the 
inner tube Is placed. It is made 
of fabric covered with vulcanized 
rubber. The casing,consists of three 


parts: First, the bead rims, or en¬ 
larged parts of the tire usually con¬ 
taining metal cables, which are held 
by the wheel rim; second, the side 
walls, or the parts between the bead 
and the tread; and third, the tread, 
consisting <yf the thickened portion 
of the tire which bears upon the 
road. That part of the outer sur¬ 
face of the tire which directly en¬ 
gages the road is called the crown; 
the somewhat angular portions at the 
margins of the crown are called 
shoulders —Gamble-Skogmo v. Paul 
B. Hawkmson Co, C.C.A.Minn., 98 F. 
2d 37, 38. 

33- Webster Kew Int D. 

Tissue paper as subject to tariff see 
Customs Duties § 44. 

34. Black L.D. 
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35. Wis—Travelers’ Indemnity Co. 
V. Manitowoc Farmers’ Co-op. Dai¬ 
ry Co., 219 N.W. 346, 347, 195 Wis. 
602. 

38. Black L.D. 

37. Cal.—Smith v. Bank of America 
Nat. Trust & Savings Ass’n, 67 
P.2d 1363, 1367, 14 Cal.App.2d 78. 

Kan.—Skelly Oil Co. v. Kelly, 5 P.2d 
823, 824, 134 Kan. 17'6. 

Various meanings 

Utah.—Tuttle v. Salt Lake City 
Board of Education, 294 P. 294, 299, 
77 Utah 270. 

38- Tex.—Burnham v. Hardy Oil Co., 
195 S.W. 1139, 1141, 1142. 108 Tex 
666 . 

39. New Standard D. 
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synonymous with, see 14 C.J.S. p 1185 note 

73. 

Title to public office in the sense of the right which 
claimant has to such office is discussed generally in 
Officers §§ 73-82; and in connection with particular 
officials in Clerks of Court § 6, District and Prose¬ 
cuting Attorneys § 9, Judges § 6, Justices of the 
Peace § 10, Sheriffs and Constables §§ 11, 19. 

As a descriptive caption or a descriptive name, 
^^Title’^ is also used in a different sense to denote a 
prefixed designating word, phrase, or combination 
of phrases,^® and in this sense it is defined as mean¬ 
ing a descriptive caption, directing attention to the 
subject matter which follows an initial written 
or printed designation;^^ a descriptive caption or 
heading.^^ In this sense a title may be, and often 
is, a name;^^ a descriptive name; an appellation 
or designation the distinguishing name attached 
to a written production of any kind;'^® and it may 
mean an inscription that serves as a name for desig¬ 
nating something,^as the character of a document 
or the name of an act of the legislaturean in¬ 
scription over, or at the beginning of, something, 
serving as a name by which the thing is known 
the inscription in the beginning of a book, usually 
containing the subject of the work, the authoPs 
and publisher’s names, the date, etc.®® 


^^Title” in this sense has been held to be equivalent 
to, or synonymous with, ‘^caption” see 12 C.J.S. p 
1137 note 52. 

The constitutional provision requiring the sub¬ 
ject of a statute to be expressed in its title is con¬ 
sidered in Statutes § 219. 

It is stated in Names § 5 that such prefixes as 
“Mr.” and “Mrs.” and “Dr.” are not names or parts 
of names, but are merely titles. 

The Naturalization Act (McCarran Act), 8 U.S. 
C.A. § 1448 (b), provides that in case a person 
petitioning for naturalization has borne any heredi¬ 
tary title he shall in open court make an express 
renunciation of such title, and this provision is 
treated in Aliens § 141. 

Phrases employing the word “title” in its various 
senses are set out in the note.®l 

TITTJLO. In Spanish law, the cause in virtue of 
which anything is possessed, and the instrument by 
which the right is accredited. “Titulo” does not 
indicate the measure of the right, interest, or estate 
of the party. The word is a nomen generalissimum, 
to be applied as well to title papers, which convey 
title, in the usual acceptation of the term, as to 
those which confer a mere right of occupancy.® ^ 


40. XJ.'S.—^Freeman v. The Trade 
Keglster, Inc., C.aWash., 173 F. 
419, 423. 

In catalogniiiiff and quoting, what¬ 
ever part of the title page serves 
for precise identification.—Freeman 
V. The Trade Register, Inc., supra. 

41. Mich.—^Jacobson v. Carlson, 4 N. 
W,2d 721, 723, 302 Mich. 448—Kull 
V. Michigan State Apple Commis¬ 
sion, 2'9'6 N.W. 250, 252, 296 Mich. 
•262 —Weco Products Co. v. Sam's 
Cut Rate, 295 IST.W. 611, 613, 2'96 
Mich. 190—^Xoung v. City of Ann 
Arbor, 255 N.W. 579, 681, 267 Mich. 
•241—^Loomis v. Rogers, 163 IST.W. 
1018, 1020, 197 Mich. 265. 

42. U.S.—^Freeman v. The Trade 
Register, Inc., C.C.Wash., 173 F. 
419, 423. 

43. Utah.—Tuttle v. Salt Lake City 
Board of Education, 294 P. 294, 2*99, 
77 Utah 270. 

44 . ISr.J.—Ransom v. Black, 24 A. 
489, 493, 1021, 54 N.J.Law 446, 467, 
16 L.R.A. 769. 

52 C.J. p 1016 note 88 [b]. 

4B. Webster New Int.D. 

40 . U.S.—^BYeeman v. The Trade 
Register, Inc., C.C.Wash., 173 F. 
419, 423. 

€2 C.J. p 1016 note 93. 

47 . Utah.—Tuttle v. Salt Lake City 
Board of Education, 294 P. 294, 
77 Utah 270, ‘ 


48. Utah.—Tuttle v. Salt Lake City 
Board of Education, supra. 

49. U.S.—BYeeman v. The Trade 
Register, Inc., C,C.Wash, 173 F. 
419, 423. 

50- U.S.—^Freeman v. The Trade 
Register, Inc, supra. 

Similarly defined 

The inscription at the beginning of 
a book Intimating the subject of the 
work and usually the author's and 
publisher’s names.—^Freeman v. The 
Trade Register, Inc., supra- 

51. Phrases 

(1) ’’Abstract of title” defined see 
Abstracts of Title § 1. 

(2) ’’Color of title” in connection 
with the law of adverse possession 
see Adverse Possession § 60 b. 

(3) "Covenants of title” see Cove¬ 
nants §§ 37-49. 

(4) "Perfect title” defined general¬ 

ly see Property § 15 a; and discussed 
m connection with sales of real prop^ 
erty see the title Vendor and 

Purchaser § 190, also 66 C.J. p 862 
notes 87-92. See also Estates 5 8 a. 

(5) "Slander of title” defined see 
Libel and Slander 5 269. 

(6) "Title bond” distinguished 
from ’’deed” see Leeds 5 3. 

(7) "Title by descent” defined see 
Descent and Distribution 5 1a. 
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( 8 ) "Title by estopi>el” defined see 
Estoppel § 1 b. 

(9) "Title in fee” defined see Es¬ 
tates § 8 b ( 1 ). 

(10) "Title insurance” defined see 
Insurance § 46; for other referenc¬ 
es consult the title index. 

(11) "Title to lands” distinguished 
from "estate in lands” see Estates 5 
1 a 

(12) "Title note” evidencing condi¬ 
tional sale of personal property and 
reserving title thereto until full pay¬ 
ment of purchase price held not a 
"chattel mortgage'* within statute 
punishing unlawful disposition of 
mortgaged personal property, see 
Chattel Mortgages § 279 b. 

(13) "Title page” defined see 67 C. 
J.S. p 651 note 21. 

(14) Other phrases employing the 
term and of which more recent ad¬ 
judications have not been found see 
6*2 C.J. p 1016 note 6 -p 10'18 note 14. 

52. U.S.—De Haro v. U. S, Cal., 6 

VTall. 599, 626, 18 L.Ed. 681. 

62 C.J. p 1070 note 6 . 

■Rtnlo Colorado is a title which a 
Iverson has when he buys a thing, in 
good faith, from one whom he be¬ 
lieves to be the owner.— Doliendo v. 
Biamesa, 7 Philippine 232, 234. 

mtolo pntativo Is a title which Is 
supposed to have preceded the 60 - 
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TITXJLUS EST JTISTA CAUSA POSSIDENDI ID 
'QUOD NOSTRUM EST. See 62 C.J. p 1070 note 9. 

TIVOLI. As a synonym of ^^agatelle” see Graming 
I 1 b (3). 

TO (Englisli). The preposition^^ «to” is a flexible 
term,having no specifiers and no settled^s legal 
meaning, and its signification is to be ascertained 
from reason and the sense in which it is iised.r7 

In its ordinary meaning,S 8 and as commonly 
nsed,r9 the word “to” conveys the idea of movement 
toward and actually reaching a specified point or 
object,®® and the meaning is not satisfied unless the 
point or object is actually attained.®^ This use, 
however, is not universal,®2 and the word is some¬ 
times employed in a sense that embraces a part of 
this idea only*®® and it may be used to exclude the 
terminus to which reference is made,®^ and be used 
merely to express direction,®® and it has been said 
that “to” generally signifies direction,®® 


The word “to” is generally defined to be a word 
of exclusion®^ unless, by necessaiy implication, it is 
manifestly used in a different sense.However, 
“to” is not necessarily a term of exclusion,®® and 
it is sometimes used in an inclusive sense,^® that is, 
as a word of inclusion,71 and thus it may have either 
an inclusive or an exclusive meaning,72 and in each 
case the meaning which will be attributed to it 
will depend on the subject matter72 and the mani¬ 
fest intention with which it is used.74 

“To” may mean in connection with; appurte¬ 
nant ;75 and it is sometimes employed as indicating 
intention, purpose, or end;76 specifically, aiming 
at; with a view of gaining or engaging in; for the 
making of; as, means to an end;77 or as indicating 
effect, consequence, or resultant condition;78 spe¬ 
cifically, with attainment of; so as to bring about 
or induce; resulting in.7® 

The word “to” may mean in;®® into;®l within;®® 


quisition of a thing, although in fact 
It did not, as might happen when one 
4s in possession of a thing in the be-" 
lief that it had been bequeathed to 
him.—Doliendo v. Biarnesa, supra. 

S3. Mass.—^Ixjndon Clothes v. Mary¬ 
land Cas. Co., 63 N.E2d 677, 678, 
318 Mass. '692. 

Wyo—Balch v. Arnold, 69 P. 434, 437, 
9 Wyo. 17. 

Mass.—London Clothes v. Mary¬ 
land Cas. Co., 63 :iSrE2d 677, 678, 
318 Mass. 692. 

55. Ark.—Coca Cola Bottling Co. of 
Arkansas v. Coca Cola Bottling Co., 
36 SW2d 679, 681, 183 Ark. 288. 
Mo.—Bloch Queensware Co v. Smith, 
80 S.W. 692, 693, 107 Mo.App. 13. 
TSfo precise, fixed xneanlngr 
-Ga.—^Hazlehurst v. Freeman, 62 Ga. 
244, 246. 

456, Ind.—'Myers v. Winona Interur- 
iban Ry. Co., 96 N.E. 131, 132, 50 
Ind.App. 258. 

Kan.—Garden City v. Merchants', 
.etc., Bank, 60 F, 823, 824, 6 Kan. 
App. 786. 

•SV. Col©.—iSkeritt Inv. Co. v. City of 
EngleW4^©d, 24S P. .6, 8, 79 Colo. 646. 
•62 C.J. p 1071 note 16. 

Xt may h® given the meaning to 
which reason and sense entitle it, ac¬ 
cording^ to the circumstances of the 
case.—-Woodruff v. Adams, 25 P,2d 
629, 630, 134 Cal.App. 4SQ. 

68, Ohio.—^Lesantis w, Zell,, CoxruPl, 
98 lsr.E.2d 68, 71. 

6a. Ma.—Stevens v. Amhler, 28 So.' 
19, 12^ 39 Ma, 0T5. 

Mich.—Moran v. Lezotte, 19 N.W. 767, 
7S8, 54 Mich. 83. 


60- Ohio —Corpus yuris cited in 
Lesantis v. Zell, Com Pi., 98 IST B. 
2d 68. 71. 

62 CJ. p 1071 note 22. 

61. F*la."*^Stevens v Ambler, 23 So. 
10, n, 39 1S*1SL 675. 

Mich,—Moran v. Lezotte, 19 JT.W 767, 
768, 54 Mich. 83 

62. Mich.—-Moran v. Lezotte, stipra. 

63. Mich—Moran v. Lezotte, supra. 
62 C.J. p 1071 note 24. 

64. Me.—State v. Bushey, 24 A. 940, 
84 Me. 459, 

62 C.J. p 1071 note 21. 

65- ISTH.—(Scales v. Masonic Protec¬ 
tive Ass'n, 48 A 1084, 1085, 70 IT. 
H. 490 

62 C.J. p 1071 note 24. 

66. Wyo.—Balch v. Arnold, 69 P. 
434, 437, 9 Wyo. 17. 

67. Kan.—Garden City v. Mer¬ 

chants’, etc, Bank, 60 P. 82*3, 824, 8 
Kan App. 785. 

62 C.J, p 1071 note 16. 

68. Kan.—Maynes v. Gray, 76 P. 443, 
69 Kan. 49, 106 Am.'S.R. 146, 2 Ann. 
Cas. 618. 

62 C.J. p 1071 note 17. 

69. Colo.—Skeritt Inv. Co. v. City of 
Englewood, 248 P. 6, 8, 79 Colo. 645. 

ZTot necessarily exclusive 
W.Va.—White v. County Court of 
Mercer County, 86 S.E. 765, 765, 76 
W.Va. 727. 

M'ot always used In an exclusive^ 
sense.—Skeritt Inv. Co v. Ofty of 
Englewood, 248 P. 5, 8, 79 Colo. 646. 

70. Kan.—City of Garden dity v. 
Merchants' & Farmers* ISTat. Bank, 
60 P. 823, 8^4, 8 Kan:App. 786. 

62 C.X p 1071 note 17, - . ■ • 

909 


71. Mo.—State v. Flutcher, 66 S.W. 
429, 430, 166 Mo 58'2. 

Ordinarily a term of inclusion.— 
Salmon v. Maloney, 16 P.2d 10'50, 128 
Cal App. 183. 

72. N.Y.—Riley v. Prudential Soc„ 
19 NY.S.2d 963, 964, 259 App.Eiv. 
974. 

73. IT T.—-Riley v. Prudential Soc., 
supra. 

Where “to” is ambiguous and 
equivocal in the particular connection 
in which it occurs, it is construed as 
exclusive or inclusive, according as 
the subject matter may show the in¬ 
tention with which it was used.— 
Southern Ry. Co. v. Montgomery, 157 
So. 864, 865, 229 Ala. 456—Oberhaus 
V. State ex rel. MclTamara, 65 So. 898, 
902, 173 Ala. 483—62 C.J. p 1071 note 
18. 

74. Mass.—^London Clothes v. Mary¬ 
land Ca.s. Oo., 63 IT.E2d 677, 678, 
318 Mass. 692. 

75. N.H,—Scales v. Masonic Protec¬ 
tive Ass'n, 48 A. 1084, 1085, 70 N 
H. 490. 

76. Iowa.—Shutes v. Weeks, 262 3JT. 
W. 618, 6'23, 220 Iowa 616. 

77. Iowa.—iShutes v. Weeks, supra. 
78- Iowa.—-Shutes v. Weeks, supra. 
79. Iowa.—Shutes v. Weeks, supra. 

SO. 3T.Y,—Mason v Brooklyn City & 
K. R Co., 35 Barb. 373, 377. 

Wis.—^Delorme v, Ferk, '24 Wis. 201, 
203. 

81 , U.S.—TJ. S. V. Alaska Consol. 
Canneries, D.C.Wash., 2 F.2d 614, 
516. 

82. N.T.—Mason v. Brooklyn City & 
K. R. Co.. 35 Barb. 373, 377. 

62 O.J. p I0r2 note 42. 
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TO 

up to;^® for.^® 

^^To” lias been held equivalent to, or synonymous 
with, "from” see 37 C.J.S. p 1383 note 41, “in” see 
42 C.J.S. p 475 note 56, “into” see 48 C.J.S. p 120 
note 51, “of” see 67 C.J.S. p 87 note 15, “through” 
see ante p 814 note 48, “till” see ante p 823 note 
19, “toward,and “until.” 

It has been compared with, or distinguished from, 
"during^^ see 28 C.J.S. p 593 note 11, “from” see 37 
C.J.S. p 1383 note 49, “in” see 42 C.J.S. p 475 note 
62, “through” see ante p 814 note 50, “till” see 
ante p 823 note 21, and “up to.”^^ 

The word “to” is frequently employed with re¬ 
spect to time,and when so employed it may either 
include or exclude the day or date to which it 
refers, as discussed in Time § 13 b (2). 

“To” is also commonly used in descriptions of 
boundaries, and is treated in this connection in 
Boundaries § 4. 

To wit. The words^l or phrase^^ wit” is 
called a videlieet,93 and in its popular sense the 


phrase means namely that is to say.95 However, 
it has been stated that the true meaning of the 
phrase, as used in legal documents, can only be de¬ 
termined from the context.o® 

The office and effect of “to wit” are to partic¬ 
ularize what is too general in a preceding sentence, 
and render clear, and of certain application, what 
might seem otherwise doubtful or obscure;9it is 
used to call attention to a more particular specifica¬ 
tion of what has preeeded.^S When used other than 
in pleading, the universal meaning accorded to the 
phrase seems to be “to render clear, certain, and 
specific” that which has preceded its use, whether 
the matter referred to be one of time, place, man¬ 
ner, or an actual existing thing. 9 9 

Other phrases employing the word “to” are set out 
in the note.^ 

TO (Norwegian). The Norwegian word “to” has 
the same meaning as the English word “two.”2 

TOAST. As a noun, bread in slices superficially 
browned by the fire; a slice of bread so browned.^ 


83. Kan.—City of Garden City v. 
Merchants" & Farmers’ Nat. Bank, 
60 P. 823, 824, 8 Kan App. 785. 

84. Kan.—City of Garden City v. 
Merchants' & Farmers’ Nat. Bank, 
supra. 

Mo.—^Hoffman v. Bigham, 24 S.W.2d 
125, ISO, 824 Mo. 516. 

85. Mo.—^Hoffman v. Bigham, supra. 
86- Tex.—Rich v. State, 199 S.W.2d 

178. 179, 150 Tex.Cr. 167. 

87. Mich.—^Moran v. Lezotte, 19 N. 
W. 757, 758, 54 Mich. 83. 

60 C.J. p 1072 note 40 

88. Ala—Southern Ry. Co. v. Mont¬ 
gomery, 157 So. 854, 855, 229 Ala. 
456—Oberhaus v. 'State, 55 So. 898, 
902, 173 Ala. 483. 

Ind.—Myers v. Winona Interurban 
Ry. Co, 98 N.K. 131, 132, 50 Ind. 
App. 258. 

Md.—Gottlieb v. Fred W. Wolf Co., 
23 A. 198, 199, 75 Md. 126. 

Mass.—London Clothes v. Maryland 
Cas. Co., 63 N.E2d 577, 578, 318 
Mass 692. 

62 C J. p 1072 note 41. 

89. Mich—^Houghton County St, Ry. 
Co. T Common Council of Laurium, 
98 N.W. 393, 395, 135 Mich 614. 

90. Pa—Cotiawingo Petroleum Re¬ 
fining Co. V. Cunningham, 76 Pa. 
138, 140, 141. 

91. La.—State v. Ratcliff, 165 So. 
305, 306, 183 La. 1081. 

92. La.—Garrison v. City of Shreve¬ 
port, 154 So. 622, 623, 179 La. 605. 

93. La--State v. Ratcliff, 165 So. 
305, 306, 183 La. 1081—Corpus Ju¬ 
ris (luoted in Garnson v. City of 


■Shreveport, 154 So. 6‘22, 624, 179 
La. 605. 

Minn.—Buck v. Lewis, 9 Minn. 314, 
317. 

94. Ala.—R. Kilgore & Son v. 

Shannon & Co., 60 So. 520, 625, 6 
Ala.App 537. 

La,—Corpus Juris q.uoted iu Garri¬ 
son V. City of Shreveport, 154 So. 
622, 624, 179 La. 605. 

95. Ill—^Warren v. McRoberts, 43 N. 
E2d 401, 403, 315 Ill.App 499. 

Mo,—State v. Henderson, 204 S.W. 
2d 774, 780, 356 Mo. 1072. 

96. Ala.—J. R. Kilgore & Son v. 

Shannon & Co., 60 So. 520, 62'6, 6 
Ala.App. 537. 

Ill.—Warren v. McRoberts, 4'3 N E. 
2d 401, 403, 315 Ill.App. 499. 

97. Ala.—(Spears v. Wise, 65 So. 786, 
187 Ala. 346—J, R. Kilgore & Son 
V. Shannon & Co-, 60 So. 520, 526, 
6 Ala App. 537. 

Ill—'Warren v. McRoberts, 43 N.E 2d 
401, 403, 315 IlLApp. 499 
La.—Garrison v. City of Shreveport, 
154 So. 622, 623, 179 La 605. 

Minn.—Buck v. Lewis, 9 Minn. 314, 
317. 

C-eueral office 

Ala—J. R. Kilgore & Son v. Shannon 
& Co., 60 So, 520, 625, 6 AlaApp. 
637. 

Ill.—^Warren v. McRoberts, 43 NE. 

2d 401, 403, 316 Ill.App. 499. 
General meaning 

Ala—-Spears v. Wise, 65 'So. 786, 187 
Ala 346. 

98. Ala.—'Spears v. Wise, supra—J. 
R. Kilgore & Son v. Shannon & Co, 
60 So. 620, 626, 6 AlaApp. 537. 
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Ill.—Warren v. McRoberts, 43 NE.2d 
401, 403, 315 Ill App, 499. 

La—Garrison v. City of Shreveport, 
154 So. 622, 624, 179 La 605. 

Va—Gilligan v. Commonwealth, 37 
S E 962, 964, 99 Va 816 
Requirement that a videlicet must be 
neither contrary to the premises 
nor increase or dimmish the pre¬ 
cedent matter see the definition Vi¬ 
delicet post. 

99. Ill.—Warren v. McRoberts, 43 N. 

E.2d 401, 403, 315 Ill.App. 499. 

63 C.J. p 86 note 36. 

“To wit” defined in pleading see 
Pleading §§ 47, 539. 

1. Phrases 

(1) “Equal to” see 30 C.J S. p 293 
note 165. 

(2) “Title to” followed by “proper¬ 
ty,” “land,” or the like, is well under¬ 
stood, meaning ownership of the land 
or property.—Balch v. Arnold, 59 P. 
434, 437, 9 Wyo. 17. 

(3) “To the house” distinguished 
from “in the house.”—Scales v. Ma¬ 
sonic Protective Assoc., 48 A. 1084, 70 
NH. 490, 491. 

(4) “To the rear” equivalent to 
“toward the rear.”—Wood v. Los An¬ 
geles Ry. Corp., 165 P. 68, 71, 172 
Cal. 16. 

(6) Additional phrases as to which 
more recent adjudications have not 
been found see 62 C.J. p 107'2 note 
51—p 1075 no^e 98. 

2. Wis —^In re Larson’s Will, 247 N. 
W. 880, 881, 211 Wis. 237. 

3. U.S.—^Kellogg Toasted Corn Flake 

Co. V. Quaker Oats Co., C.C.AMicK, 
236 F. 667, 661, 662, r 



TOGGLE 
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As a verb, to brown with heat; to brown by the 
heat of a fire; to dry and brown by the heat of a 
fire; as to toast breadA 

TOBACCO. Any plant of the genus Nicotiana, 
especially of the species cultivated for their leaves, 
the most common being N. tabacum, of South Amer¬ 
ican origin. It is a tall annual with ample ovate or 
lanceolate leaves and white or pink tubular fiowers.^ 

TOBOOGrAN. As a noun, a kind of long, flat- 
bottomed, light sled made of a thin board or boards 
curved up at one end, usually having low handrails 
at the sides. It is used for coasting, traveling, or 
transportation on snow or iee.^ 

The verb “toboggan” means to coast on a tobog- 
gan.*^ 

TOG-ETHEEi. The word “together’^ is variously de¬ 
fined as meaning in companyin conjunction 
conjointly;^^ with one another;^^ mutually; re¬ 
ciprocally;^^ in the same place or at the same 
spot;i^ at the same moment of time;^^ without 


intermission.^ 5 

Together with. A copulative expression, im¬ 
porting a close and inseparable union,and defined 
as meaning in union,combination,^® or company®® 
■witb; in company or mixture witb;®^ along witb;®® 
added to.®® “Together with” is sometimes defined 
by the application o£ meanings o£ the word to¬ 
gether,” such as, by combined effort; conjointly.®^ 

TOGGLE. In mechanics, two rods or plates hinged 
together and employed to transmit a varying £oree 
by lateral pressure upon the hinge, which is called 
the knuckle or knee, £rom obvious analogies;25 a 
toggle joint, elbow or knee joint consisting o£ two 
bars so connected that they may be brought into a 
straight line and produce endwise pressure.®® It is 
characteristic o£ a toggle that it should comprise 
two arms with their ends pivoted together, permit¬ 
ting lateral motion at the pivotal point and lon^- 
tudinal motion at one or both ends o£ the arms; its 
usual office is to translate lateral into longitudinal 
motion.®'^ 


4 , XJ.S.—^Kellogg* Toasted Com Flake 
Co. V. Quaker Oats Co., supra. 

5- Webster New Int D. 

“Tobacco'" within tariff and revenue 
acts see Customs Duties S 37 and 
Internal Revenue § 641. 

Phrases 

(1) “Granulated tobacco'* see 38 C. 
J.S. p 1071 note 78 

(2) Other phrases of which more 
recent adjudications have not been 
found see 62 C J. p 1075 note 9, p 
1076 notes 10-12. 

6. Webster New Int.D. 

7. W Va.—Chappell v. Commercial 
Casualty Ins Co., 197 S E. 723, 724, 
120 W.Va. 262. 

5. Tenn.—Clack v. Hadley, Ch., 64 
S.W. 403, 407, 408. 

Phrases employing “together" and 
of which more recent adjudications 
have not been found see 62 C.J. p 1076 
notes 28-31. 

9. Tenn.—Clack v. Hadley, Ch., 64 
tS.W. 403, 407, 408. 

Bimilarly defined 

(1) In or into combination, con¬ 
junction, or union.—Cl^ick v. Hadley, 
supra, 

(2) Into OT In union with each 
other as wholes or parts, so as to be 
■combined or joined with each other. 
—^Clack V. Hadley, supra. 

10. Tenn.—Clack v. Hadley, supra. 

11. Tenn.—Clack v. Hadley, supra. 
The one with the other 

Tenn.—Clack v. Hadley, supra. 

12. Tenn.—Clack v. Hadley, supra. 

13. Tenn.—Cladk v. Hadley, supr^ 


With each other locally 
Tenn.—Clack v Hadley, supra. 

14. Tenn.—Clack v. Hadley, supra. 
Similarly defined 

(1) At the same time.—Clack v. 
Hadley, supra. 

(2) Simultaneously.—Clack v. Had¬ 
ley, supra. 

(3) Contemporaneously.—Clack v. 
Hadley, supra. 

15. Tenn.—Clack v. Hadley, supra. 

16. N.C.—Williams v. Best, 142 S.E. 
2, 3, 195 N.C. 324. 

17. N.J.—^Mitchell v. D’Olier, 63 A. 
467, 469, 68 NJLaw 375, 69 L.R.A. 
949. 

18. Mo.—Rose v. Western Union 
Telegraph Co., App., 38 S.W.2d 483, 
484. 

Mont.—Gilmore v. MulVihill, 98 P.2d 
336, 341, 109 Mont. 601. 

Neb.—Securities Credit Corp. v. Pin- 
dell, 44 N.W.2d 501, 607, 153 Neb. 
298. 

N.C.—Williams v. Best, 142 S.E. 2, 3, 
196 N.C. 324. 

Tenn.—Clack v. Hadley, Ch., 6'4 S.W. 
403, 407, 408. 

Wash.—Gray v. Tarbox, 127 P.2d 669, 
670, 14 Wash.2d 237. 

Phrases employing the words “to¬ 
g-ether with" and of which mor^ re¬ 
cent adjudications have not been 
found see 62 C.J. p 1076 notes 40-47. 

19 . N a— Williams v. Best, 142 S.E. 
2, 3, 195 N.C. 324. 

I Tenn.^—Clack v. Hadley, Ch., 64 S.W. 
403, 407, 408. 

Wash—Gray v. Tarbox, 127 P.2d 669, 
670, 14 Wash4d 237. 
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20. Tenn. —Clack v. Hadley, Ch., 64 
S.W. 403, 407, 408. 

21. Mo.—B-ose V. Western Union 
Telegraph Co., App., 38 S.W.2d 483, 
484. 

22. Mont—Gilmore v. Mulvihill, 98 
P.2d 335, 341, 109 Mont 601. 

Neb— Securities Credit Corp. v. Pm- 
dell, 44 NW.2d 601, 607, 153 Neb. 
298. 

Wash.—-Gray v. Tarbox, 127 P.2d 669, 
670, 14 Wash.2d 237. 

62 C.J. P 1076 note 34. 

23. Wash—Gray v. Tarbox, supra. 
Similarly defined 

In addition to, or with the addition 
of._Gray v. Tarbox, supra. 

24 Neb.—Securities Credit Corp. v. 
Pindell, 44 N.W.2d 601, 507, 163 
Neb. 298. 

25 U.'S.— Vulcan Corp. v. Interna¬ 
tional Shoe Mach. Corp., D C.Mass., 
68 F.'Supp. 990. 

26 U.S.—^Pullman, Inc. v. Marshall 
Electric Co., C.C.A.IU., 72 F,2d 474, 
479. 

Similarly defined 

^ work member and two other 
members so arranged in a triangle 
that upon application of a force tend¬ 
ing to flatten the triangle a mechani¬ 
cal advantage is obtained which in¬ 
creases as the triangle is flattened.— 
Pullman, Inc. v. Marshall Electric 
Co., supra. 

27. U.S.—Young v. Grand Rapids 
Hefrigorator Co., C.C.A.Mich., 268 
p. 966, 968—Vulcan Corp. v. Inter¬ 
national Shoe Mach. Corp., D.C. 
Mass., 68 F.Supp. 990. 
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TOILET. There are several different definitions 
given for the word ^^toilet/^28 Jt may mean act or 
process of dressing 9 also, that which is arranged 
in dxessing;3<^ attire; dress;^! “get-xip ;”^2 also, 
a particular costume and it may designate the 
several articles collectively used in making one’s 
toilet. 

While formerly the term referred especially to the 
act or process of dressing the hair, ^5 in current use 
it means a cleansing and grooming of one’s per¬ 
son.^ ^ Thus the act of washing and cleansing the 
hands is a part of the making of the toilet,and 
the daily shave is generally regarded as a toilet 
necessity.®^ 

The word ^^toilet” may also refer to a lavatory, 
a watercloset,^® or a washroom.'^^ 

TOKEN. The word "token” may be employed to 
designate a metal tablet, resembling a coin;42 hut 
in its ordinary signification it means a sign; a 
symbol; a mark;^^ a symbol which betokens some¬ 
thing, that is, a thing which carries within itself 
that which it signifies a document or sign of the 
existence of a fact;^® a material, visible sign of the 


existence of a fact;^® a material evidence of a 
fact.^*^ It has been stated that tokens are either 
public or general, or privy, and are either true or 
false.^^ 

The ofiense of obtaining property by means of 
false tokens is treated in False Pretenses, and for 
specific references see the index to that title. 

TOLERABLE. Capable of being borne or endured; 
supportable, either physically or mentally.-^ 9 jt is 
synonymous with "reasonable” see 75 C.J.S. p 635 
note 58. 

TOLERABLY. In a tolerable manner, in any 
sense.^o it has been distinguished from "reason¬ 
able” see 75 C.J.S. p 635 note 59. 

TOLERANCE. In general, the act, practice, or 
habit or tolerating; the quality of being tolerant; 
specifically, the disposition to tolerate, or allow the 
existence of, beliefs, practices, or habits differing 
from one’s own.^^ 

The term is also employed as meaning a specified 
allowance for error in weighir.g, measuring, etc., or 


According* to all definitions 
U.S.—^Young* V, Grand Rapids Refrig¬ 
erator Co., C.C.A.Mich., 268 F. 966, 
968, 

28. U.S.—Williams v. IT. S., 23 C.C. 
F.A., Customs, 328, 331. 

Fixrases 

(1) “Toilet articles” eus exempt 

from duty see Customs Duties § 66. 

(2) “Toilet paper” is a thin paper 
for use in the toilet rooms, etc.—Lev¬ 
er Bros. Co-. V. -Sitroux Co., Cust. & 
Pat.App., 109 F.2d 445, 448. 

(3) “Toilet preparations” within 

tariff acts see Customs Duties § 32; 

within internal revenue laws see In¬ 
ternal Revenue § 62 6. 

(4) “To-ilet room” Is a room for 

making the toilet; a lavatory or 

washroom, usually with water clos¬ 
ets.—^Lever Bros. Co. v. Sitroux Co., 
supra. 

(6) “Toilet soap” see 80 C.J.S. p 
1339 note 34. 

29. U.S.—^Inecto, Inc,, v. Higgins, D. 

C.N.T., 21 FSupp. 418, 426—^Amer¬ 
ican IShipping Co., C. F. Wunderlich 
& Co. V. U S., 19 C,C.P.A.. Customs, 
304, 308—U. S. V. Conover, 17 C.C. 
P.A., Customs, 462, 463. 

30.. U.S.—American Shipping Co., C. 
F, WUnderlich & Co. v. U. S., 19 C. 
C.P.A, Customs, 30’4, 308—U. S. v. 
Conover, 17 C.C.P.A., Customs, 462, 
4^63. 

31. U S.—-Williams v. U. S., 23 C.C. 
P.A., Customs, 32S, 331—^American 
Shipping Co., C, F. Wunderlich & 


Co. V. U. 'S., 19 C.C.PA., Customs, 
304, 308—^U. S. V. Conover, 17 C.C. 
P.A., Customs, 462, 463. 

32. U S.—^American Shipping Co-., C. 
F. Wunderlich & Co-, v. U. S , 19 C. 
C.P.A., Customs. 304, 308—U. S. v. 
Conover, 17 C.C.P.A., Customs, 462, 
463. 

33. U.iS.—^American Shipping Co., C. 
F. Wunderlich & Co. v. U. S., 19 C. 

C. P.A., Customs, 304, 308—^U. S. 
V. Conover, 17 C.C.P.A., Customs, 
46'2, 463. 

34. U.S.—Williams v. U. S., 23 C.C. 
P.A., Customs, 328, 331. 

35. U.S.—^Inecto, Inc., v. Higgins, 

D. C.lSr.Y., 21 F.Supp. 418, 426— 

American Shipping Co., C. F. Wun¬ 
derlich & Co, V. U. S., 19 C.C.PA, 
Patents, 304, 308—^U. S. v. Conover, 
17 C.C.P.A., Customs, 462, 463. 

36. US.—^Mennen Co. v. Kelly, C.C, 
A.N,J., 137 F.2d 866, 868. 

37. U S.—American Shipping Co., C. 
F. Wunderlich & Co-, v. U. S., 19 C. 
CP.A., Customs, 304, 308—U. S. v. 
Conover, 17 C.C.P.A., Customs, 462, 
463. 

The removal of grease and grime 

from the hands is no less a toilet 
function than is the removal of dust 
or tobacco.—Mione Mfg. Co. v. U. S., 
C.C.A.Pa, 114 F.2d 647, 648. 

38. U.lS.—^Peroxide Chemical Co. v. 
Sheehan, C.C.A.Mo., 108 P.2d 306, 
309. 

39- XJ.S.—Hygienic Products Oo. v. 
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Huntington Laboratories, 139 P.2d 
508, 510, 31 C.C.P.A., Patents, 773. 

40. U.S.—^Hygienic Products Co. v. 
Huntington Laboratories, supra. 

Kan.—Campbell v. Weathers, 111 P. 
2d 72, 76. 153 Kan. 316—Bass v. 
Hunt, 100 P.2d 696, 698, 161 Kan. 
740. 

41. Kan.—Campbell v. Weathers, 111 
P.2d 72, 76, 153 Kan. 316—Bass v. 
Hunt, 100 P.2d 696, 698, 161 Kan. 
740. 

42. Fla.—Smith v. State, 77 So. 274, 
277, 74 Fla. 694. 

62 C.J. P 1077 note 67. 

43- Or.—State v. Whlteaker, 129 P. 

634, 636, 64 Or. 297. 

62 C.J. p 1076 note 62. 

44. NX—Shelton v. Erie R. Co., 66 
A. 403, 407, 73 N.J.Law 658, 9 L. 
R.A.,NS., 727, 118 Am.S R. 704, 9 
Ann.Cas. 883. 

45. Ohio.—State v. Singleton, 87 N. 

E.2d 368, 365, 85 Ohio App. 245. 

62 C.J. p 1077 note 53. 

46- Or.—state V. Whlteaker, 129 P. 
634, 636, 64 Or. 297. 

47. Or.—State v. Leonard, 144 P. 

113, 118, 73 Or. 461. 

62 C.X p 1077 note 54. 

48- Ind.—^Jones v. State, 60 Ind. 473, 
476. 

Or.rT-4State v. Whiteaker, 12,9 P. 634, 
■686, 64 Or. 297. 

49. Webster New Int J>. 

50- Century D. 

Slfc Webster New lutwD. 
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for variations from the standard or given dimen¬ 
sions, weight, or the like.52 

TOLERATE. To allow so as not to hinder; to 
permit as something not wholly approved; to suffer; 
to endure; to admit. 

TOLL. 

As a noun. In its established common-law mean¬ 
ing the word “tolP^ is not a careless expression, 
and the legal meaning of the term is, and always has 
been, well defined.The derivation of the word 
‘^toll” signifies the cutting or taking off a portion of 
a thing.5® 

^^Toll” is a term which is -applied to a very large 
class of dues and exactions which are in the nature 
o-f fixed rights and which cannot be lawfully ex¬ 
ceeded, and they are generally, if not universally, 
connected with some franchise which involves duties 
as well as privileges of a general or public nature.®^ 
The term indicates a sum of money for the use of 
something8 the compensation^^ or consideration®0 

for the use of another's property or of improve¬ 
ments made by him.®i 

The right to receive fixed tolls is found in fairs, 


markets, and mills, and also in turnpikes, ferries, 
bridges, and many other classes of interests where 
the owner of the franchise is obliged to accommo¬ 
date the public, and the public in turn are protected 
from extortion by an obligation to pay only regular 

dues.® 2 

As used with respect to mills, the word “tolP’’ 
signifies the portion of grain taken by the miller as 
his fee;®® the compensation allowed by law or 
custom to a miller for grinding grain. ®^ 

When used with respect to markets and fairs, 
'^toll” is a reasonable sum of money due to the owner 
of the fair or market on the sale of things tollable 
within the fair or market, or for stallage, piceage, 
or the like;®^ a reasonable sum due to the lord of 
a fair for things sold there which are tollable;®® 
a compensation or payment in markets and fairs for 
goods, cattle, etc., bought and sold;®^ a liberty to 
buy and sell within the bounds of a manor.®® 

The word ^^toll” is generally applied to the con¬ 
sideration which is paid for the use of a road, 
bridge, or the like, of a public nature;®® and is the 
consideration for the use of a road or bridge, and 
not compensation for carriage over it.*^® Toll is a 


52. WelDSter New Int.D. 

In. the manufactiire of automohlle 
axles or shafts the term implies a 
deviation in dimensional lengrth re¬ 
quirements of the matrioed designs 
and the axle blanks and shafts, or an 
agreed safety zone allowance for the 
length variations within which the 
blanks or forms are acceptable to the 
automobile manufacturers—^Wither- 
ow Steel Corporation v. Donner Steel 
Co., D.C.N.Y., 31 F.2d 167, 161. 

63. U S.—Gregory v. U. S , C.C.N Y., 
10 F.Cas.No.5,803, 17 Blatchf. 325. 

54. Mich.—McKee v. Grand Kapids 
& R. L. St. Ry. Co., 1 N.W. 873, 
876, 41 Mich. 274. 

65. Pa.—^Pennsylvania Railroad Co. 
V. Sly, 6*6 Fa. 206, 2l0—Boyle v. 
Philadelphia & Reading Railroad 
Co, 54 Pa. 310, 313. 

Well-defined, meaning 
Pa.—Geiger v. Perkiomen & R. Turn¬ 
pike Road, 31 A, 31S. 919, 167 Pa, 
682, 28 L..R.A. 458. 

66. N.Y.—^Pennsylvania Coal Co. v. 
Delaware & H. Canal Co., 3 Abb. 
Dec. 470, 477, 1 Keyes 72. 

Points undoubtedly to an immedi¬ 
ate paym^ent or exaction, as by a mil¬ 
ler from the grain bought for grind¬ 
ing, or by the lord of a fair or market 
from the price of articles sold.— 
Pennsylvania Coal 06. v. Delaware & 
H. Canal Co., 3 Abb.Dec., N.Y.^ 470, 
477, 1 Keyes 7a 

36 C. J.S.—53 


57. Mich—McKee v. Grand Rapids 
& R. L. St. Ry. Co., 1 N.W. 873, 
876, 41 Mich. 274. 

58- Wash.—State ex rel. Washington 
Toll Bridge Authority v. Yelle, 82 
P.2d 120, 125, 196 Wash. 636. 

62 C.X p 1078 note 84. 

56- U.S.—(Sands v. Manistee River 
Imp. Co., Mich,, 8 set. 113, 1T6, 

123 U.S. 288, 31 LBd. 149. 

Ill—^People ex rel. Curren v. Schom- 
mer, 63 N.E2d 7'44, 747, 392 Ill. 17, 
167 A.L.R. 1347. 

60. Mont.—SJostrum v. State High¬ 
way Commission, 228 P.2d 238, 240, 

124 Mont. 662. 

61. U S.—Sands v. Manistee River 
Imp. Co, Mich, 8 S.Ct 113, 116, 
123 U.S. 288, 31 L Ed. 149. 

Ill —^People ex rel. Curren v. Schlom- 
mer, 63 N.E.2d 744, 747, 392 Ill. 17, 
167 AL.R. 1347. 

Their amount is determined by the 
cost of the property, or of the im¬ 
provements, and consideration of the 
return which such values or expendi¬ 
tures should yield.—People ^ex rel. 
Curren v. Schommer, 63 N.E 2d 744, 
747, 392 Ill. 17, 167 A.L.R. 1347—62 C. 
J. p 1077 note 79 Cb]. 

62- Mich.—McKee v. Grand RapMs 
& R. L. St. Ry. Co., 1 N.W. 873, 
876, 41 Mich. 274. 

63, Ark.—Standard Rice Co. v. H D. 
Dilday, Inc., 87 S.W. 2d 688, 59^1, 
191 Ark. 764. 


64. U.iS.—Lake Superior & M. Ry. 
Co V U. S., Ct.Cl, 93 U.S. 442, 458, 
23 LEd. 965. 

Similarly expressed 

The portion of gram taken by a 
miller as a compensation for grind¬ 
ing.—^Pennsylvania Coal Co. v. Dela¬ 
ware & H. Canal Co., 3 Abb.Dec., N. 
Y., 470, 477, 1 Keyes 72. 

65. Ark —Corpus Juris quoted in 
Standard Rice Co. v. H. D. Dilday, 
Inc, 87 SW2d 688, 591, 191 Ark. 
754. 

62 C J. p 1078 note 95. 

66. N.Y.—^Pennsylvania Coal Co. v. 
Delaware & H. Canal Co, 3 Abb- 
Dec. 470, 477, 1 Keyes 72. 

67. Ark —Corpus juris quoted in 
Standard Rice Co. v. H. D. Dilday, 
Inc., 87 S.W.2d 588, 691, 191 Ark. 
764. 

N.Y.—Pennsylvania Coal Co. v. Dela¬ 
ware & H, Canal Co., 3 Abb.Dec. 
470, 477. 

68- N.Y.—Pennsylvania Coal Co, v. 
Delaware 6^ H. Canal Co., 3 Abbv 
Dec. 470, 477, 1 Keyes 72. 

69^ Wash,—State ex rel. Washing¬ 
ton Toll Bridge Authority v. Yelle> 
82 P.2d 120, 126, 196 Wash. 63'6. 

62 C.J. p 1078 note 84. 

70, TJ.S.—^Martins v. Kozer, D.C Or., 
11 F.2d 646, 648—^Anthony v. Kozer, 
D.C.Or., 11 F.2d 641, 646. 

Pa.—^Pennsylvania R, Co. v. Sly, 66 
Pa. 206, 210 
62 C.J. p 1079 note 99, 
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demand of proprietorship a settled, certain, and 
defined sum exacted for the use of a common pas¬ 
sage and in its commonly accepted sense it is a 
proprietoifs charge for the passage over a highway 
or bridge, exacted when and as the privilege of pas¬ 
sage is exercised.It is a tribute or custom paid 
for passage,not for caiTiage,'^^ something taken 
for a liberty or privilege,'^^ not for a service,and 
it has been said that such is the common under¬ 
standing of the word.*^® Thus, although ^^tolF^ is a 
word peculiarly applicable to the charge for the use 
of a facility, as contradistinguished from the charge 
for transportation,*^® it is sometimes used to express 
the charge for transportation also.^o 

While the word ^^tolF^ is sometimes defined in the 
sense of a tax paid for some use or privilege or 
other reasonable consideration,^^ a tax paid for 
some liberty or privilege, particularly for the privi¬ 
lege of passing on a bridge, or a highway, or for 
that of vending goods in a fair, market, or the 
like,it has also been stated that a toll is not a 
tax,^^ and the terms '^toll” and ^^tax” are distin¬ 
guished in Taxation § 1. 

While the term ^^public highway” has been held 
to include a toll road, as stated in Highways § 1 a, 
toll roads are treated in this work in the title Turn¬ 
pikes and Toll Roads § 1 et seq. Where a highway 
has been constructed or reconstructed in whole or 
in part under the provisions of the Federal High¬ 
way Act, 23 U.S.C.A. § 1 et seq, the right subse¬ 


quently to exact tolls for the use of such highway, 
in view of § 9 of the Federal Highway Act providing 
that all highways constructed or reconstructed un¬ 
der the provisions of such act shall be free from 
tolls of all kinds, is treated in Turnpikes and Toll 
Roads § 4. Automobile registration fees and taxes 
computed on the earnings of automobiles have been 
held not' to he a “toll” within the meaning of the 
Federal Highway Act as stated in Motor Yehicles §§ 
136 a, 141. It is stated in Municipal Corporations 
§ 1653 that the word “street” does not include a 
toll road, and for other references to the use of 
the term “toll road” in connection with municipali¬ 
ties see the index to the title Municipal Corporations. 

The right to exact tolls for the use of bridges 
is discussed in Bridges § 51. The federal statute, 
33 U.S.C.A. §§ 492-494, relating to tolls for pas¬ 
sage over a bridge built in accordance with the fed¬ 
eral statute is discussed in Navigable Waters § 32. 

A state may charge a reasonable toll for the use 
of improvements made by it in navigable waters, 
as stated in Navigable Waters § 15. The right to 
exact tolls for the use of canals is discussed in 
Canals § 35, and for the use of ferries in Ferries 
§ 14. The right of booming and other improvement 
companies to charge tolls as compensation for out¬ 
lay in constructing or maintaining improvements 
and services rendered in receiving, handling, driv¬ 
ing, and sorting logs is treated in Logs and Logging 
§ 52. 


Properly spealdLiig’ 

Pa.—^Pennsylvania Railroad Co. v. 
Sly, supra. 

71- Ga.—City Council of Augusta v 
Augusta & A. Ry. Co., 61 S.B. 992, 
993, 130 Ga. 815, 124 Am.S.R. 197. 
62 C.J p 1077 note 79. 

72. U.S.—^Martine v. Kozer, D.C.Or., 
11 F.2d 645, 648. 

62 C.J. p 1078 note 87. 

Similarly defLixed 

Something imposed at the locality 
where a passageway is used for spe¬ 
cial benefit received.—State ex rel. 
Lacoste v. Vigneaux, 68 So. 135, 137, 
130 Ua. 424. 

73. Ga.—Inter-City Coach Lines v. 
Harrison, 157 S.B. 673, 677, 172 
Ga. 390. 

N.H.—Tirrell v. Johnston, 171 A. 6'41, 
644, 86 N.H. 630. 

62 C.J. p 1078 note 8S. 

74. Pa.—Geiger v. Perklomen & R. 
Turnpike Road, 31 A. 918, 919, 167 
Pa. 582, 28 L.R.A. 468. 

62 C.J. p 1078 notes 88, 98. 

Similarly defined 

Cl) A tribute for passage.—Antho¬ 


ny V. Kozer, D.COr., 11 P.2d 641, 646 
—62 C.J. p 1078 note 88. 

(2) A tribute or custom paid for 
passage, or a duty imposed on goods 
and passengers traveling public 
roads, bridges, etc.—^Martine v. Koz¬ 
er, DC Or., 11 F.2d 645, 648—62 C.J. 
p 1087 note 89. 

75. 'US—Hew York, L. B. & W. R. 
Co. V. ’ Commonwealth of Pennsyl¬ 
vania, 15 S.Ct. 896, 898, 168 U.S. 
431, 39 LEd. 1043 

62 C.J. p 1078 note 98. 

‘'Nobody supposes that tolls taken 
by a turnpike or canal company in¬ 
clude charges for transportation, or 
that they are anything more than an 
excise demanded and paid for the 
privilege of using the way” 

U.S.—Hew York, D. E. & W. R. R. Co. 
V. Commonwealth of Pennsylvania, 
supra. 

Pa.—Pennsylvania Railroad Co. v. 
Sly, 65 Pa. 205, 210—^Boyle v. Phil¬ 
adelphia & Reading Railroad Co., 
64 Pa. 310, 313. 

76. U.S.—Martine v. Kozer, D.C.Or., 
11 B.2d 646, 648—^Anthony v. Koz¬ 
er, D.C.Or., 11 F 2d 641, 645. 

62 C J. p 1078 note 97. 
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77, U.S.— New York, L, E. & W. R. 
Co. V. Commonwealth of Pennsyl¬ 
vania, 16 S.Ct. 896, 898, 158 US. 
431, 39 L.Bd. 1043. 

62 C.J. p 1078 note 97. 

78. U.S.—Hew York, L. E. & W. R. 
Co. V. Commonwealth of Pennsyl¬ 
vania, supra. 

Pa.—^Pennsylvania R. Co. v. Sly, 66 
Pa 205, 210—^Boyle v, Philadelphia 
& Reading Railroad Co., 64 Pa. 310, 
313. 

79- U.fS.—Lake Superior & M. R. Co. 
V. U. S., CtCL, 93 U.S. 442, 464, 23 
L.Bd. 965. 

62 C.J. p 1079 note 3. 

80. U.S.—'Lake Superior & M. R. Co. 

V. U. S., supra. 

62 C.J. p 1079 note 4. 

81- H.C.—McHeal Pipe & Foundry 
Co. V. Howland, 16 S.B. 857, 860, 
111 H.C. 615, 20 L.R,A 743. 

62 C.J. p 1078 note 83. 

82. H.Y.—^Pennsylvania Coal Co. v. 
Delaware & H. Canal Co., 3 Abb. 
Dec. 470, 477, 1 Keyes 72. 

83. Wash—State ex rel. Washing¬ 
ton Toll Bridge Authority v. Yelle, 
82 P.2d 120, 126, 195 Wash 636. 
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For otlier particular applications and specific uses 
of the term ^‘toll” consult the various title indexes 
and see the Descriptive-Word Index. 

As a verb. The word '^toll,” as a verb, is defined 
as meaning to bar, defeat or take away.^^ 

Phrases employing the word ^^toll” in its various 
forms are set out in the note. 

TOLLE VOLUNTATEM ET ERIT OMOTS ACTUS 
INDIFFERENS. See 62 C.J, p 1080 note 21. 

TOLL HOUSE. A house where a toll gatherer is 
stationed, especially such a house at a toll gate or at 
the end of a toll bridge; a toll colleetoFs lodge ad¬ 
joining a toll gate.^® 

TOLLITUR. As the first word of maxims of which 
there have been no recent applications see 62 C.J. 
p 1080 notes 26, 27. 

TOMATE. An Italian word for the tomato, only 
used in a small territory in the north of Italy, and 
not the Italian name for tomatoes except in that 

locality.s^ 

TOMATO. A South American perennial herb wide¬ 
ly cultivated, usually as an annual, for its fruit.^s 

TOMB. Defined see Cemeteries § 1. 

TOMBSTONE. Defined and distinguished from 
“mausoleum” see Cemeteries § 1. 

TON; TONNAGE. The word “ton” is defined as 
a unit of weight in the C.J.S. title Weights and 


Measures § 1, also 62 C.J. p 1080 note 36-p 1081 
note 51. The words “ton” and “tonnage,” and vari¬ 
ous phrases employing one or the other of such 
words, are terms indicating a unit of capacity or 
volume, and as such are defined in Weights and 
Measures § 1, also 62 C.J. p 1081 notes 57-66. Ton¬ 
nage taxes on ships and vessels see Shipping § 4, and 
Taxation §§ 87,115. 

TONGS. An implement for grasping and mov¬ 
ing objects with convenience or safety, consisting 
in the more common forms of a pair of levers, 
pivoted together near one end, according to the 
amount of leverage desired, or merely connected by 
a spring-piece, as in sugar tongs. 

TONGUE. Lingua, the muscular structure in the 
mouth, attached to its floor; it is the organ of 
taste, an accessory organ of speech, and turns the 
food in the mouth, insalivating it, and passing it 
backward into the pharynx.^ o Jt has been held that 
the tongue is not a limb or member of the body.^^ 

TONIC, Any remedy which improves the tone or 
vigor of the fibres of the stomach and bowels or of 
the muscular fibres generally.® ^ The word signifies 
to the common understanding a preparation having 
medicinal qualities. 

TONTINE INSURANCE. See the title index to 
Insurance. 

TOO. In excessive quantity, or degree; more than 
sufficiently; as, too long, too technical, too soon.®^ 

TOOK The word “tool” in one sense is very 


84. Tenn.—Earnest v. Little River 
Land. & Lumber Co., 76 S.W. 1122, 
1126, 109 Tenn. 427. 

62 C.J. p 1079 note 13. 

85. Flirases 

(1) “Telephone toll service” as 
used an the Federal Communications 
Act, 47 US.CA. § 153 (s) see Tele¬ 
graphs, Telephones, Radio and Tele¬ 
vision § 92. 

(2) “Toll bridge” defined see Bridg¬ 
es § 1; consult also the title index. 

(3) “Toll road” defined see the C.J. 
S. title Turnpikes and Toll Roads § 
1, also 65 C.J. p 1125 notes 1-6. 

(4) “Toll thorough,” a sum de¬ 
manded for a passage through a 
highway or for a passage over a fer¬ 
ry.—^Iliake Superior «& Mississippi R. 
Co. V. U. S, Ct.Cl., 93 U.S. 442, 458, 
23 LEd. 965—62 C.J. P 1079 note 8. 

(5) “Toll a title” does not mean 
to draw that title to another —^Earn¬ 
est V. liittle River Land & Lumber 
Co., 75 S.W. 1122, 1126, 102 Tenn. 427. 


(6) “To be milled on toll.”—Stand¬ 
ard Rice Co. V. H. D. Dilday, Inc., 87 
S.W 2d 688, 691, 121 Ark. 764. 

(7) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 1079 notes 5-12, p 
1080 notes 16-17. 

86. U.S.—’J. S. Ivins' Son v. Lam on t, 
Corliss & Co, Cust. & Pat.App, 
168 F.2d 399, 400. 

87- N T.—Roncoroni v. Gross, 86 N". 
T.S. 1112, 92 APP.Div. 221. 

88. Va.—Wessells v. Commonwealth, 
180 S.E. 419, 420, 164 Va 664. 

Tomato sauce 

A spiced product containing not 
less than 8.37% of salt-free tomato 
solids.—U. S. V. 264 Cases and 499 
Cases, Each Containing 48 Cans, of 
an Article Labeled, in part, “Net Con¬ 
tents 10 02 . Avoir. Baby Brand To¬ 
mato Bauce,” D.C.Ark, 63 F.Supp. 
916, 922. 

89. New Standard L. 

“Skelping tongs” see 80 C.J.S. P 1313 
note 13* 


90- Stedman Med.D. 

91. N.C—State v. Wilson, 125 S.E. 
612, 614, 188 N.C 781. 

92. U.S —U. iS. V. J. D. Her Brewing 
Co., Mo., 121 F. 41, 42, 43, 57 C C. 
A. 381. 

93. U.S.—U. S V. J. D. Her Brewing 
Co., supra 

94. New Standard 3>. 

Phrases 

(1) “Too fast” held synonymous 
with “excessive” as applied to speed. 
—-Austin St. Ry. Co. v. Oldham, Tex. 
Civ.App, 109 S.W.2d 236, 237. 

(2) “Too suddenly;” an adverbial 
phrase which when employed in con¬ 
nection with the starting of a vehi¬ 
cle Implies a precipitate or violent 
starting.—Cannon v. Delaware Elec¬ 
tric Power Co, ?4 A.2d 326, 326, 2 
Terry, Del., 415. 

(3) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J, p 1081 notes 69—71. 
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and has several meanings,but in its re¬ 
stricted and limited sense, rather than in its general 
sense, it has a well-defined meaning^*^ and a well- 
understood signification.^^ 

Originally, the term "tooF’ was applied only to 
instruments of manual operation,^® and the usual^ 
meaning of the term is an instrument of manual 
operation;2 an instrument to be used and managed 
hy the hand, instead of being moved and controlled 
by machinery;3 some simple instrument used by the 
hand;^ an implement used by the hand in work¬ 
ing;® a simple mechanism or implement, as a ham¬ 
mer, chisel, spade, ^etc., used in working, moving, or 
transforming material;® an instrument of manual 
operation, as a hammer, saw, plane, file, or the 
like, used to facilitate mechanical operations, as 
distinguished from an appliance moved'^ and regu- 


latedS |)y machinery; an implement;^ any imple- 
menti® or instrumental used by a craftsman or 
laborer at his work; a mechanical implement.i^ 

The usage of speech has long since extended the 
meaning of the word '^tooF^ beyond the bounds of an 
instrument of manual operation,!® and, by exten¬ 
sion, it may embrace a machine, as a lathe or a 
planer, employed in the making of machines but, 
while the term in its modified application includes 
simple and inexpensive machinery,!® it is not under¬ 
stood, either in its strict meaning or popular use, 
as designating complicated machinery, which, in 
order to produce any useful effect, must he worked 
by combining several distinct parts or separate 
pieces, the aid of more hands than one being neces¬ 
sary to perform the operation.!® The word “tool” 


■95. Ohio.—-Woodman v. Stahl, 162 
INT.E. 705, 28 Ohio App. 464. 

9a Ky.—Maryland Casualty Co. v 
Ballard County Bank, 120 S.W. 301, 
SOS, 134 Ky. 354 

Mich.—nStur^is Nat. Bank v. Mary¬ 
land Casualty Co, 233 N.W. 367, 
369, 262 Mich. 426. 

. 97 . U.S.—In re Willis, D.C.Tex., 292 

P. 872, 874. 

98. Ind.—^Department of Treasury, 
Oross Income Tax Division v. | 
Hanger-Cook, Inc, 49 N.E.2d 648, 
5'50, 114 Ind.App. 107. 

99 . Conn.—^Plaxman v. Capitol City 
Press, 185 A. 417, 419, 121 Conn. 
423—^Patten v. Smith, 4 Conn. 450, 
4*54, 10 Ana.D. 166. 

The first and general definition of 

a& given by text writers, is 
that it is such as is used by hand.— 
Putnam Inv. Co. v. Titus, 266 P. 55, 
S7, 125 Kan. 623, 

Qa.—Kirksey v. Rowe, 40 S.E. 
990, 114 Ga. 893, 88 Am S.R. 65. 

—^Rowland V. Reynolds Elec. En¬ 
gineering Co., 232 P.2d 689, 692, 65 
N.M, 287. 

2 . Ga—^Kirksey v. Rowe, 40 S.E. 
990, 114 Ga. 893, 88 Am.S R. 65. 

NM.—Rowland v. Reynolds Elec. En¬ 
gineering Co., 232 P.2d 689, 692, 66 
N.M. 287. 

N.T.—^People V. Shakun, 167 N.B. 187, 
190, 261 N.Y. 107, 

fi.C.—Tucker v. Holly Hill Lumber 
Co., 2*0 S.El2d 704, 706, 200 S.C. 269. 
Similarly defined 

(1) Any instrument of manual op¬ 
eration.—Myers v. IT. S., 1 Ct.Cust. 
App. 226, 227—$2 GJ. P 1082 note 96. 

<2) A mechanical instrument of 
nny kind for working with.—Myers 
V. U. IS., supra 

3 . Ga.—Kirksey v. Rowe, 40 S.E. 
990, 114 Ga 893, 88 Am.S.R. 65. 

N.M,—v; Seytiolds Eleo. En¬ 


gineering Co., 232 P.2d 689, 692, 65 
NM. 287. 

Similarly defined 

An instrument commonly used by 
the hand of one man, m some manu¬ 
al labor—^Myers v. U. S., 1 CtCust. 
App. 226, 227. 

4 . Ga.—Kirksey v. Rowe, 40 S E. 
990, 991, 114 Ga 893, 88 Am.S.R. 
65—Lenoir v. Weeks, 20 Ga 696, 
597. 

5 . Ga.—Kirksey v. Rowe, 40 SE 
990, 114 Ga 893, 88 Am S.R 65. 

6 . U.S—‘Myers v. U. S, 1 Ct.Cust. 
App. 226, 227. 

—^Northern New York Trust Co. 
V. Bano, 273 N.Y.S. 694, 161 Misc. 
684. 

7. Ind.—^Department of Treasury, 
Gross Income Tax Division v. Ran¬ 
ger-Cook, Inc., 49 N.E 2d 548, 660, 
114 Ind.App. 107. 

Iowa—^Murphy v. Continental Ins 
Co., 167 ^-W. 865, 867, 178 Iowa 
375, LRA1917B 934. 

Mich—Sturgis Nat. Bank v. Mary¬ 
land Casualty Co., 233 N.W. 367, 
369, 262 Mich. 426. 

N.D.—^Anderson v. Hanson, 204 N.W. 

669, 670, 62 N.D. 746. 

Similarly defined 

(1) Any Instrument, such as a 
hammer, saw, plane, file, and the 
like, used in the manual arts, to 
facilitate operations.—Adams v. New 
York Bowery P. Ins. Co., 51 N.W. 
1149, 1161, 85 Iowa 6 . 

(2) Any instrument employed for 
performing or facilitating mechanical 
operations by means of percussio-n, 
penetration, separation, abrasion, 
friction, etCi, of the substance o-p- 
erated upon, fo-r all of which opera¬ 
tions various motions are required 
to be given either to- the tool or to 
the work.—^Myers v. U. S., X Ct.Cust 
App. 226, 227. 

(3) Any instrument of manual la¬ 
bor operation, particularly such as Is 
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used by farmers and mechanics.— 
In re Willis, D.C.Tex., 292 P. 872, 
874—62 C.J. p 1082 note 96- 

8. Ind.—^Department of Treasury, 
Gross Income Tax Division v. 
Ranger-Cook, Inc., 49 N.E 2d 548, 
550, 114 Ind.App. 107. 

Mich.—Sturgis Nat Bank v. Mary¬ 
land Casualty Co., 233 N.W. 367, 
369, 262 Mich. 426. 

N.D.—^Anderson v. Hanson, 204 N.W. 
<669, 670, 52 N.D. 746. 

9. Iowa.—^Murphy v. Continental 
Ins. Co., 157 N.W. 855, 857, 178 
Iowa 375. L.R.A.1917B 934. 

62 C.J. p 1082 note 85. 

10. UJS—^Myers v. U. S., 1 Ct.Cust. 
App. 226, 227. 

62 C.J. p 1082 note 78. 

11. N.D.—^Anderson v. Hanson, 204 
N.W. 669, 670, 62 N.D. 746. 

62 C J. p 1082 note 80. 

Similarly defined 

The instrument of a handicrafts¬ 
man or laborer at his work. 

Ind.—^Department of Treasury, Gross 
Income Tax Division v. Banger- 
Cook, Inc., 49 N.E.2d 648, 650, 114 
Ind. App. 107. 

Iowa.—Murphy v. Continental Ins. ** 
Co., 157 N.W. 865, 857, 178 Iowa 
375, L.R.A1917B 934. 

12. XJ.S.—^Myers v, XT. S., 1 Ct.Cust 
App. 226, 227. 

62 C.J. p 1082 note 77. 

13. Conn.—^Plaxman v. Capitol City 
Press, 185 A. 417, 419, 121 Conn. 
423 —Patten v. Smith, 4 Conn. 460, 
454, to Am.D. 166. 

14. U.S.—Sears, Roebuck & Co. v. 
U. S., 2 Ct.Gust.App. 329, 330— 
Myers v. U. S., 1 Ct.CustApp. 226, 
227. 

15. Kan.--Putnain Inv. Co. v. Titus, 
266 P. 66, 67, 126 Kan. 623. 

16. Tex.—Thresher v, McAvoy, Civ. 
App., 133 S.W. 159, 161. 

€2 CtX p 1032 note 
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may refer to any instrument of use or service 
anything used in one's vocation or pursuit, as 
literary tools (books) etc.,is and in a wide sense 
may include almost any implement or object used 
in performing an operation or carrying on work of 
any kind,^^ especially where the implement or ob¬ 
ject is used or worked by hand and is movable, as 
distinguished from power-driven machinery.^O 

In law, the word ^^tool” includes any instrument 
or apparatus necessary to a person in the efficient 
prosecution of his trade or calling ;21 any imple¬ 
ment commonly used by the hand of one man in 
some manual labor necessary for his subsistence .22 
The word ^^tool” also applies to a usable article em¬ 
ployed as a means to an end,^^ and with respect to 
people it has been stated that one person may be the 
tool of another, 2 4 but this is said to be a remote 
meaning, figurative and metaphorical. 2 5 it has been 
said that in formulating a basis for predicating 
liability of a principal for acts of the subsidiary 
the words ^^tool," ^^agency," ^^adjunct,” ^^branch,” 
^instrumentality," “dummy," and “buffer" all mean 
very much the same thing. 2 6 

The subjoined notes contain various examples of 
what the term “tool" has been held to include and 


not to inelude.27 

The word “tool" has been distinguished from “ma¬ 
chine" see 54 C.J.S. p 892 note 81. “Tools" has been 
compared with, or distinguished from “apparatus" 
see 3 C.J.S. p 1426 note 69, “implements" see 42 
C.J.S. p 404 note 17, and “materials" see 57 C.J.S. 
p 450 note 47; it has been held synonymous with, 
and has also been distinguished from, “instruments" 
see 44 C.J.S. p 418 notes 89, 90. 

The duty of the master to furnish his servant 
with suitable and safe instrumentalities such as 
tools, machinery, appliances, and places for work 
is treated in Master and Servant §§ 201-259; the 
simple-tool doctrine is discussed in § 216 of that 
title. Statutes exempting from execution the tools 
of a debtor which are necessary for camming on 
his trade or business are discussed in Exemptions 
§ 46. Fire insurance policies insuring tools are 
construed in Insurance § 320. 

Phrases employing the term are set out in the 

note. 2 S 

TOP. The upper extremity or highest part of any¬ 
thing; the summit or apex; as, the top of a moun¬ 
tain. 2 ^ 


“ 17 . Iowa.—^Adams v. New Tork 
Bowery P. Ins. Co., 51 N'W. 1149, 
1151, 85 Iowa 6. 

Ohio.—Cleveland Arcade Co v. Tal- 
cott, 154 N.R 62, 63, 22 Ohio App. 
616. 

18, Ohio.—Cleveland Arcade Co. v. 
Talcott, supra. 

19 - N.D.—^Anderson v. Hanson, 204 
N.W, 669, 670, 62 K.P. 746. 

•Ohio.—Cleveland Arcade Co. v. Tal¬ 
cott, 154 N.B. 62, 63, 22 Ohio App. 
616. 

so. ND.—Anderson v. Hanson, 204 
N.W. 669, 670, 62 N.I> 746. 

€2 C.J. p 1082 note 84. 

■SI, N.D.—Anderson v. Hanson, su¬ 
pra. 

Ohio.—Woodman v. Stahl, 162 N.E. 

706, 28 Ohio App. 464. 

62 C.X p 1082 note 82. 

‘Similarly defined 

Any Instrument necessary for the 
prosecution of trade.—'Kirksey v. 
flowe, 40 S.E. 990, 114 Ga 893, 88 Am. 
S.R. 65. 

N.Y.—People v. Shakun, 167 N, 
E. 187, 190, 261 N.T. 107. 

‘62 C.J. p 1083 note 10. 

.'SinMiarly delhiied 

A hand instrument necessary to 
'One's trade.—Kirksey v. Rowe, 40 B. 
E. 990, 114 Ga. 893, 88 Am^S.R. 65. 
^28- Kan,—^Williams v, Vincent, 79 
P. 12'!, 122, 70 Kan, 696, 109 Am.S. 
R. 469, 68 L.R.A. 634. 

Oomi.—^Kjo«nrd« v- i^eeryleM 


Casualty Co., 136 A 388, 390, 106 
Conn. 402, 64 A.L.R. 463. 

Ky.—Maryland Casualty Co v. Bal¬ 
lard County Bank, 120 S.W. 301, 
303, 134 Ky. 354 

Mich.—Sturg-is Nat. Bank v. Miary- 
land Casualty Co.. 233 N.W. 367, 
369, '262 Mich. 426. 

25, Mich.—Bturgis Nat. Bank v. 
Maryland Casualty Co., supra. 

26, U.S.—New York Trust Co. v. 
Carpenter, Ohio, 260 P. 668 , 673, 
163 C.C.A. 14. 

N Y.—^Lowendahl v. Baltimore & O. 
R Co., 287 N.Y.S. 62. 74, 247 App. 
Div. 144—Cadman Memorial Con¬ 
gregational iSoc. of Brooklyn v. 
Kenyon, 96 N,Y.S.2d 133, 156, 197 
Misc. 124. 

27, Held to iXLCliLde 

(1) Palse or skeleton key.—Com¬ 
monwealth V. Tilley, 28 N E.2d 246, 
248, 306 Mass. 412, 129 A.L.R. 381. 

(2) Ladder. 

XJ.S.—Montgomery Ward & Co. v. 
Snuggins, C.C.A.Minn., 103 P.2d 
458, 4»6'2. 

Mich.—^Davis v. Buss Mach. Woiks, 
136 N.W. 303, 304, 169 Mich. 498. 
N.M.—Rowland v. Reynolds Elec. En¬ 
gineering Co., 232 P.2d 689, 693, 66 
N,M. 287. 

(3) Manure spreader.—Anderson v. 
Hanson, 204 N.W. 669, 670, 62 N.D. 

746. 

(4) Piano.—^Amend v. ^^DurphY, 69 
IlL 337, 839. 

m.7 


(5) Screw-driver.—^McCarty v 
Great Cent. Mut. Ins. Co. of Peoria, 
Ill. Ohio Com PI., 78 N.E 2d 176, 178. 

( 6 ) Spike maul.—Geiken v. Chicago 
Great Western R. Co., 6 N.E.2d 690, 
692, 289 Ill.App. 46. 

Held not to include 

(1) Automobile.—Northern New 
York Trust Co. v. Bano, 273 N.Y.S. 
694, 698, 151 Misc. 684. 

( 2 ) Slugs o-f type.—^Department of 
Treasury, Gross Income Tax Divi¬ 
sion V. Ranger-Cook, 49 N.E.2d 648, 
660, 114 Ind.App. 107. 

28, Phrases 

(1) "Garden tools" defined and 
compared with "utensils" see 38 C.X 
S. p 190 note 60, 

(2) "Machine tool" defined see 64 
C.J.S. p 892 notes 83-86; construed 
in connection with tariff acts see 
Customs Duties 5 3'4. 

(3) "Tool dresser" defined see 
Mines and Minerals § 3 h. 

(4) "Tools of trade;" a phsrase 
held to apply only to simple Instru¬ 
ments used by hand.—^Hinckley-Tan¬ 
dy Leather Co. v. Hazelwood, Tex. 
av.App., 36 S.W.2d 209, 211—62 C.J. 
p 1083 note 16. As exempt from tax^ 
iff see Customs Duties § 62. 

( 6 ) Other phrases of which more 
recent adjudications have not been 
found see 62 C.J. p 1083 notes 17—38. 

29, Webster New Int.D. 

As a mining term see Mines and 
Minerals S 3 b ( 6 ), 
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^^Topped/^ as applied to a herd of cattle, means 
that the best have been picked out and only the 
inferior delivered.^® 

The word ^Topping^’ has a variety of meanings. 
"When used with respect to a tree it means cutting 
oif the topj^i and when applied to the sale of a herd 
of calves it means holding back some of the larger 
ealves.32 

In lumber yards the word ‘Topping’^ is applied 
to a process for securing a pile of lumber by placing 
a hood of boards on the top and wiring them down.^^ 

TOPMAH. As a term which, when used in connec¬ 
tion with railroad work and dealing with the con¬ 
struction of bridges, is equivalent to ^^hooker^’ see 
Railroads § 1 g. 

TORCH. A flaming light, carried usually in the 
hand and formed of some combustile substance, as 
resinous wood or twisted tow soaked with tallow, or 
a chimneyless lamp attached to a pole; a flam- 
beau.34 A torch is sometimes used as a warning 
signal to guard street obstructions at night.^^ 

The word ‘Torch” has the same meaning as 
“lamp,” see 51 C.J.S. p 486 note 71, and a “torch” 
is distinguished from a “flare” only by its size, see 
36 C.J.S. p 1022 note 6, 

The duty of a sailing vessel with respect to the 
display of torch or flare-up lights is discussed in 
Collision § 98. 

TOR3SAE1TT. To subject to extreme cruelty; to 
inflict racking pains upon, as in punishing or per¬ 
secuting; to torture.^® 

TORNADO. In meteorology, under the influence of 
the supposed derivation from the Latin “tomare,” 
to turn, the arched squall of the west coast of 


Africa in which the violent wind revolves beneath 
a broad arch of threatening clouds, analogous to 
the gust which precedes any severe thunderstorm;37 
a funnel-shaped cloud, like a water-spout, sand 
column, or dust whirl, with very violent and de¬ 
structive eddies and whirls of wind, progressing in 
a narrow path for many miles over the land.38 In 
a more general sense, the term may be employed to 
designate a violent gust of wind, or a tempest dis¬ 
tinguished by a whirling progressive motion, usually 
accompanied with severe thunder, lightning, and 
torrents of rain, and commonly of short duration 
and small breadth;39 a violent storm, distinguished 
by the vehemence of the wind and its sudden 
changes;40 a violent storm of small extent, usually 
occurring on the southeastern border of a cyclone, 
accompanied by rain or hail and often by powerful 
electric discharges, and, according to generally re¬ 
ceived ideas, having a rotary motion and being 
accompanied by a funnel-shaped cloud.41 In a sense 
now rare, a thunderstorm, or, loosely, any violent 

windstorm;42 a hurrieane.43 

The word “tornado” has been held synonymous 
with “hurricane” see 41 C J.S. p 373 note 82. It 
has been compared with, and distinguished from, 
“cyclone,” some courts holding that the words are 
synonymous, others holding that the generally ac¬ 
cepted meaning of the terms is not the same, as 
stated in 25 C.J.S. p 437 notes 5-7. 

TORNADO INSURANCE. Defined see Insurance 
§ 11. For other references consult the title index, 
sub verbo “Cyclone and tornado insurance.” 

TORRENS. Sir Robert Richard Torrens, 1814^1884, 
Irish statesman and reformer of Australian land 
laws, and originator of the “Torrens system.”44 


Plirases 

(1) '"Top head” is the name applied 
to one of the four operating- units of 
a "sticker machine" in a planing 
mill.—Gardner v. Paine Lumber Co., 
101 N.W. 700, 702, 123 Wis. 338. 

(2) "Topping corner;” the point 
of juncture between the leg, heel, and 
foot portions of hosiery, subject to 
special strain and consequent fre¬ 
quent breakage; it is also known and 
referred to as "comer point," "heel 
point," "heel corner," and "point of 
juncture."—^Artcraft Silk Hosiery 
Mills V. Koman Stripe Mills, L.C.Fa., 
40 F.Supp. 127. 

(3) "Topping lift;** a wire cable, 

holding up a boom, extending from 
the end to a block on the mast of a 
vessel and thence to the deck.-—^The 
King Gnifeydd, 131 P. 189, 66 C.C.A. , 
496—62 C.J. p 1084 note 47. I 


I (4) "Top wharfage*’ defined see the 

C J S title Wharves | 1. 

30. Iowa.—Gnfiith v. Bergeson, 88 
NW. 451, 115 Iowa 279. 

31. Eng.—Unwin v. Hanson, [1891] 
2 Q B. 116, 120. 

32. Tex.—Clayton Bros. v. Little¬ 
field, Com.App, 244 S.W. 609, 611. 

33. Ill.—'Schillo Lumber Co. v. Bem- 
ben, IS9 11'l.App. 628, 629. 

34. Webster New Int.D. 

35. U.S.—Standard Parts v. Toledo 
Pressed Steel Co., C.C.A.Ohio, 93 
P.2d 336. 

36. Webster New Int.D. 

Torment of animals as an offense 
see Animals § 71. 

37. U.S.—Cedergren v. Massachu¬ 
setts Bondjlng & Ins. Co., C.C.A. 
Minn., 292 P, 6 , 7. 
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38. Colo.—Federal Life Ins. Co. v. 
Hall, 11 P 2d 216, 216, 90 Colo. 581. 

62 C J. p 1084 note 53. 

39. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Ins. Co., C.C.A. 
Minn., 292 F. 5, 7. 

Wis.—Spensley v Lancashire Ins. 
Co., 11 NW. 894, 897, 54 Wis. 433. 

40. Colo.—Federal Life Ins. Co. v. 
Hall, 11 P,2d 215, 216, 90 Colo. 681. 

Neb.—George A. Hoagland & Co. v. 
Insurance Co. of North America, 
267 N.W. 239, 241, 131 Neb. 106. 

62 C.J. p 1084 note 55. 

41. U.S.—Cedergren v. Massachu¬ 
setts Bonding & Ins. Co., C.C.A. 
Minn., 292 F. 6, 7. 

42. U.|S.—Cedergren v. Massachu¬ 
setts Bonding & Ins. Co., supra. 

43. Wis.—-Spensley v. Lancashire 
Ins. Co.. 11 N.W. 894, 897, “54 Wis. 
433. 

44. New Standard Dw 
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Systems looking toward tke registration of titles 
to land, as distinguished from the practice under 
recording acts generally of recording or registering 
the evidence of such title, are in effect by virtue of 
statute in several of the United States, and these 
systems are quite generally known as ^^Torrens Sys¬ 
tems” and the statutes providing therefor as ^‘Tor¬ 
rens Acts” from the name of the author of the Aus¬ 
tralian Act of 1857, the underlying principle of 
which they follow, as stated in Registration of Land 
Titles § 1. 

TORSION. Act of turning or twisting, or state of 
being twisted; the twisting or wrenching of a body 
by the exertion of a lateral force tending to turn one 
end or part of it about a longitudinal axis, while 
the other is held fast or turned in the opposite di- 
rection.^S The words ^Torsion” and “twist” are 


closely related in meaning when used in a mechan¬ 
ical sense A® 

TORT-FEASOR. Defined see the definition Feasor, 
35 C.J.S. p 758 note 60. Contribution among tort¬ 
feasors is treated in Contribution § 11, 

TORTICOLLIS. A term derived from the Latin 
“tortus” meaning twisted, and “collum” meaning 
neck,^'^ and defined as wry-neck,4’S stiff-neck, caput 
ohstipum, a spasmodic contraction of the muscles 
of the neck, chiefiy those supplied by the spinal ac¬ 
cessory nerve; the head is drawn to one side and 
usually rotated so that the chin points to the other 
side.'^9 

TORTIOUS. Wrongful; of the nature of a tort.^o 
It is convertible with the term “unlawful.”^^ 


45. U S —^Application of Delaney, 
166 F.2d 186, 188, 189, 35 C.C P.A., 
Patents, 875. 

46. U.S.—^Application of Delaney, 
supra. 

47. Ind—McGill Mfg. Co. v Dodd, 
59 NE.2d 899, 902, 116 Ind App. 66, 


48. Ind—^McGill Mfg’. Co. v. Dodd, 
supra. 

N.Y.—Cohen v. National Casualty 
Co , 29 N.Y.S.2d 999, 1000. 

49. Ind—^McGill Mfg. Co v. Dodd, 
59 N.E.2d 899, 902, 116 Ind.App. 66. 

50. Black L.D. 

Used in descrihing* conduct 

The word *‘tortious" is used to de¬ 


note the fact that conduct, whether 
of commission or omission, is of 
such a character as to subject the 
actor to liability under the principles 
of the law of torts.—^Kuhn v. Bader, 
101 N.E.2d 322, 328, 89 Ohio App. 203. 

51. N.Y.—Millig’an v. Brooklyn 
Warehouse & Storag'e Co., 68 N.Y. 
S. 744. 745, 34 Misc. 55. 


9\9 
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TORTS 

This Title includes injuries from breach of duty or obligation not founded on contract, as affecting 
only the persons injured, not the public; nature and extent of liability of the wrongdoers m general; and 
civil remedies for such injuries. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

1. DErmiTiON,: = - ^ and history, §§ i~5 

IL ELEMENTS, §§ 6-23 

A. Right and Duty, §§ 6-12 

B. Act or Omission, §§ 13-20 

C. Damage, §§ 21-23 

ni. WHAT LAW GOVERNS, §§ 24-26 

IV. PROXIMATE CAUSE, §§ 27-30 


V. PERSONS ENTITLED TO SUE AND PERSONS LIABLE, §§ 31-39 

VI. PARTICULAR TORTS, §§ 40-48 


Vn. REMEDIES, §§ 49-65 


Sub-Analysis 

L DEFINITION, DISTINCTIONS, AND HISTORY—p 922 

§ 1. Meaning of term—^p 922 

2. Distinction from, and relation to, contract—^p 923 

3. -Torts in which existence of contract is element—924 

4. - Refusal to contract as constituting tort—^p 925 

5. History—p 925 


n. ELEMENTS—p 926 

A. Right and Duty —p 926 

§ 6. Necessity for existence—^p 926 

7. Nature and sufficiency—^p 927 

8. -Limitation to rights recognized or enforced by courts of law—^p 927 

9^ - Generality or particularity of right or duty—^p 928 

10. Qualification by accompanying circumstances; '‘justification"inherent de¬ 
fenses’^—p 929 

1- Public necessity or safety; acts of state—p 930 

12. - Restriction or relinquishment prior voluntary conduct of party injured 

—p 930 

B. Act or Omission —^p 931 

§ 13. Necessity for breach of duty and invasion of right—931 

14. Exercise of right as act complained of—p 932 

15. Sufficiency—932 

16. - Positive or negative conduct; "act or omission’^—p 933 


See also descriptive word index in the back of this Volume 
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II, ELEMENTS—Contimied 

B. Act or Omission —Continued 

§ 17. - Concurrence of breach of duty and invasion of right—933 

IS. - Culpability in general—^p 934 

19. - Motive—p 935 

20. - Intent—^p 936 

C. Damage— p 937 

§ 21. Necessity—p 937 

22. Nature and sufficiency—^p 938 

23. Actual damages unaccompanied by other elements of tort—p 938 

HI. WHAT LAW GOVERNS^p 939 

§ 24. In general—p 939 

25. Existence and extent of liability—p 939 

26. Remedies—^p 941 


IV. PROXIMATE CAUSE—p 941 

§ 27. In general—p 941 

28. Intervening causes or agencies—^p 943 

29. Concurring cause—p 945 

30. Accompanying condition—^p 946 


V. PERSONS ENTITLED TO SUE AND PERSONS LIABLE—p 946- 

§ 31. Persons entitled to sue—^p 946 

32. Persons liable in general—p 946 

33. - Connivance and ratification—p 947 

34. Joint and several liability—p 948 

35. -Acts of independent tort-feasors—p 951 

36. - Contractual relations—^p 952 

37. - Concert of action—p 953 

38. - Comparison of culpability—p 953 

39. - Exemption of joint wrongdoer—p 954 


VI. PARTICULAR TORTS—p 954 

§ 40. In general—^p 954 

41. Inducing or compelling social ostracism—p 955 

42. Interference with contractual rights—p 955 

43. - Prospective contracts; conduct of business—^p 955 

44. - Existing contracts—p 959 

45. Obstruction of legal remedies—p 969 

46. Unauthorized suit in another’s name—p 969 

47. Unfounded application for patent—p 970 

48. Other particular torts—970 


Vn. REMEDIES—p 972 

§ 49. In general—p 972 

50. Defenses in general—^p 972 

51. Conditions precedent—p 973 

52. Time to sue—^p 974 

53. Parties—^p 974 

54. Declaration, complaint, or petition—p 974 
55,. Plea or answer; counterclaim—p 978 

< ,, Sm al&a descriptive ward index in the back of this Volume 
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VIL EEMEDIES—Continnea. 

§ 56. Issues, proof, and variance—p 978 

57. Presumptions and burden of proof—p 981 

58. Admissibility of evidence—p 982 

59. SuflBciency of evidence— p 983 

60. Trial—p 985 

61. - Questions of law and fact—p 985 

62. - Instructions—p 986 

63. -Verdict and findings—^p 986 

64. -Judgment, review and costs—986 

65. - Damages—p 986 

See also descriptive word index in the back of this Volume 


I. DEFINITION*, DISTINCTIONS, AND HISTORY 


§ 1. Meaning of Term 

A ^'tort" is a legal concept possessing the basic 
elements of a wrong with resultant injury and conse¬ 
quential damage which Is cognizable in a court of law. 

The formulation of any adequate definition of a 
tort, or torts, has been recognized as being difficult, 
even impossible.^ The expression has been con¬ 
sidered as so far expressing some common and 
general legal notion as to have led many courts 
and legal writers to attempt, if not a definition of 
the term, at least a description of a number of 


the characteristics of torts. Frequently such state¬ 
ments are purely negative in form, framed primari¬ 
ly to exclude and distinguish other legal concepts,, 
as for instance, where a tort is described as a 
wrong independent of contract,^ but other descrip¬ 
tions setting forth much more amply the nature 
and characteristics of a tort, although often in 
conjunction with similar negative expressions, have 
been devised, as a guide to the meaning of the 
term, in the decisions and by the authors of legal 
treatises and articles.^ While such statements are 


1. N.Y.—Bristol v. Sun Vacuum 
Stores, 42 N.T.S.2<i 501, 181 Misc. 
622. 

Pa.—^Pratt v. Hollenbeck, 46 Pa.Dist. 
& Co. 657. 

62 C.J. p 1088 note 2. 

2. XJ.S —^Peitzman v. City of Illmo, 
C.A.Mo., 141 P 2d 95 6, certiorari de¬ 
nied 65 S.Ct. 47, 323 XJ.S. 718, 89 
Li.Ed. 577, rehearing denied 65 S. 
Ct. 112, 323 US. 813, 89 L.Ed. 647— 
Taylor v. Atchison, T & S. F. Ry. 
Co., U.C.MO, 92 P.Supp. 968. 

Fla.—Shaw v Fletcher, 188 So. 135, 
137 Fla. 519. 

Wyo.—^Price v. State Highway Com¬ 
mission, 167 P2d 309, 62 Wyo. 385. 
62 C.J. p 1089 notes 3-8. 

Similar descriptions 

(1) A “tort” IS a wrongful act not 
involving a breach of contract for 
which a civil action may be main¬ 
tained.—Smith V. International Print¬ 
ing Pressmen & Assistants* Union of 
Korth America, Tex.Civ.App., 190 S. 
W.2d 769, 774. 

(2) Other similar descriptions see 
62 C.J. p 1089 note 9. 

Statutory definition 
A tort is the unlawful violation of 
a private legal right, other than a 
mere breach of contract, express or 
implied; or, it may be the violation 
of a public duty, by reason of which 
some special damage accrues to the 
individual.—^Parsons v. Foshee, 55 S. 


E.2d 386, 80 Ga.App. 127—Vickers v. 
Georgia Power Co., 54 S E2d 152, 79 
Ga.App. 4’56—^Postal Tel.-Cable Co. v 
Kaler, 16 S E 2d 77, 65 Ga.App. 641— 
62 C.J. p 1089 note 9 [a], 

3. Tex.—^Downs v. McCampbell, Civ. 

App., 203 S.W.2d 302. 

62 C.J. p 1090 note 10. 

Particular descriptions and defini¬ 
tions 

(1) A “tort** consists in a violation 
of a duty imposed by general law or 

i otherwise upon all persons occupying 
the relation to each other which is in¬ 
volved in a given transaction.—Cole¬ 
man V. California Yearly Meeting of 
Friends Church, 81 P.2d 469, 27 Cal. 
App.2d 579. 

(2) Any act done or omitted to be 
done contrary to the obligation of 
the law is a *‘tort.**—Garber v. Whit¬ 
taker, 174 A 34, 6 W.W.Harr., Del., 
272. 

(3) A *‘tort** Is a breach of a legaJ 
duty—Douglas v. Haro, App., 32 So. 
2d 387, reversed on other grounds 39 
So.2d 744, 214 Da. 1099—Weadock v. 
Eagle Indemnity Co, Da.App., 15 So. 
2d 132, 138. 

(4) A “tort” is an unlawful viola¬ 
tion of a private legal right—J. M. 
GnfRn & Sons v. Hewton Butane Gas 
& Oil Co , 50 So.2d 370, 210 Miss. 797. 

(5) A “tort** is a violation of a 
right in rem which plaintiff has cus 
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against all persons with whom he 
comes in contact or the violation of 
a right which is created by law and 
not by any act of parties —Mitchell 
V Health Culture Co.. 162 S.W.2d 233, 
349 Mo. 476. 

(6) A “tort** is an act or omission 
violative of a private right existing 
in one or more persons, whether nat¬ 
ural or artificial, which right does not 
depend directly on the assent of the 
person or persons owing the relative 
duty, which directly result in dam¬ 
age to him or them having the right 
and for which the law undertakes to 
give an appropriate private remedy 
to the injured person against the 
wrongdoer.—^Downs v. McCampbell, 
Tex.Civ.App, 203 S W.2d 302, 305. 

(7) “Tort” has a meaning some¬ 
what similar to “wrong” and is an 
unlawful act injurious to another.— 
Price V. State Highway Commission, 
167 P.2d 309, 312, 62 Wyo, 385, 

(8) Other descriptions and defini¬ 
tions see 62 C.J. p 10'90 note 10. 

Fundamental concept 

The fundamental concept of a tort 
IS a wrong with resulting damage.— 
Moeller v. Weston Trucking & For¬ 
warding Co., 57 A.2d 466, 136 H.J.Law 
643. 

‘^Personal tort^» and “propearty tort^’' 

“Torts” may be divided into two- 
general classes, the first, designated 
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not all in the same language and while they do not 
all of them list every characteristic of a tort, an 
examination of them as a group will disclose that 
a tort is considered to be that legal concept possess¬ 
ing the characteristics to be listed here and more 
fully treated hereafter, namely: A civil right not 
in itself consensual in character although some¬ 
times connected with, or even arising from, a con¬ 
sensual transaction; a violation of such right by 
omission or commission resulting in the breach of 
a civil duty; and damage resulting from the breach 
of duty which is of such a character as to afford a 
right of redress at law. In determining what con¬ 
stitutes a tort, both substantive and adjective fac¬ 
tors are presented for consideration.^ 

Derivation of teiin. The word comes into our 
language through the French and is derived from 
the Latin “torquere’’ to twist, ^‘tortus’' twisted or 
wrested aside.^ 

Analogy between torts and delicts. The concep¬ 
tion of a tort at common law is closely allied to, 
and possesses in great part the fundamental fea¬ 
tures characteristic of, a delict in civil law.® 

Private wrong. The term '‘tort” has been held 


TORTS §§ 1-2 

to mean a private wrong,that is, an infringement 
or privation of the private or civil rights belong¬ 
ing to individuals, considered as individuals.* A 
tort has also been described as being a private in- 
jury,9 the latter phrase considered as being equiva¬ 
lent to a private wrong.^® 

Quasi offense. Under Louisiana law the term 
"quasi offense” has the same meaning as tort in 
common-law jurisdictions.^! 

Trespass. As used in some statutes the word 
tort is equivalent to trespass.!^ 

§ 2. Distinction from, and Relation to, Con¬ 
tract 

A mere breach of a contractual duty does not con¬ 
stitute a tort. 

It is a distinguishing characteristic of torts that 
the duties from the violation of which torts re¬ 
sult are creatures of the law and not of particular 
agreements.!* Since contractual duties proper have 
their origin in, and derive their vitality directly 
from, the assent of the parties,!^ a breach of such 
duties only does not constitute a tort;!® The test 
to be applied is the nature of the right which has 


as “'property torts,” embracing all 
injuries and damages to property, 
real or personal, the second, known 
as “personal torts,” including all in¬ 
juries to the person, whether to repu¬ 
tation, feelings, or to the body. A 
tort which IS not an injury to prop¬ 
erty IS a “personal tort.”—Gray v. 
Blight, C.C.A.C 0 I 0 ., 112 F2d 696—U 

S. V. Rogers & Rogers, D O.Minn., 36 
P.Supp. 79, appeal dismissed, C.C.A., 
121 F.2d 1019—62 C.J. p 1090 note 
10 [c]. 

4. ISr.C. —^Elmore v. Atlantic Coast 
Line R. Co., 131 S E. 633, 191 N.C. 
182, 43 A.L.R. '1072. 

62 C.J. p 1091 note 19. 

5. Isr.T. —Bristol v. Sun Vacuum 
Stores, 42 N.T.S.2d 601, '504, 181 
Misc. 622. 

Pa—Pratt v. Hollenbeck, 46 Pa.Dist. 
& Co., 657. 

62 C J. p 1091 note 20. 

6 . tJ 'S —Panama R. Co. v. Rock, C. 
C A Canal Zone, 272 F. 64*9, revers¬ 
ed on other grounds 45 S.Ct. 58, 266 
U.S. 209, 69 L.Ed. 250. 

62 C.J. p 1091 note 21 . 

7. K J.—Tomlin v. Hildreth, 47 A. 
649, '65 N J.Law 438, 445. 

Pa.—'Commonwealth v. Shimpeno, 60 
A.2d 3*9, 43, 160 Pa.Super. 104. 

8. Pa.—Commonwealth v. Shimpeno, 
supra. 

50 C.J. P 374 notes 34-37. 

Turther definition. 

The term “private wrong” cannot 
be defined further than to say that 
it includes all those duties due from 


one person to another, for the breach' 
of which the law gives an action.— 
Rhobidas v. Concord, 47 A. 82, 87, 70 
NH. 90, 85 AmS.R. '604, 61 L R.A. 
381. 

9. Wash.—^Bergman v. State, 60 P. 
'2d 69'9, 701, 187 Wash. 622, 106 A. 
L.R. 1007. 

10 . NH—Rhobidas v. Concord, 47 
A. 82, 87, 70 N.H. 90, 85 Am S R. 
604, 61 LR.A. 381. 

“Private injury” see Injury, 43 C.J.S. 
p 1121 n 92. 

11. U.S.—Loggins V. Steel Const 
Co., CCALa., 129 F.2d 118, 120— 
McCaleb v. Fox Film Corp., C.C.A. 
La, 29'9 F 48, 60 

51 C.J. p 120 note 9 

12 . Ga.—Southern Ry. Co. v. City 
of Rome, 176 S.E. 7, 179 Ga. 44'9, 
conformed to 177 'S E. 620, 60 Ga. 
Apip. 185 

63 C J. p 886 note 5. 

Trespass defined generally see Tres¬ 
pass § 1 . 

13. Or-—Corpus Juris quoted in 
Harper v. Interstate Brewery Co., 
120 P.2d 767, 762, 168 Or. 26. 

62 C.J. p 1091 note 26. 

14. Or.—Corpus Juris (luoted in 
Harper v. Interstate Brewery Co., 
120 P2d 767, 76‘2, 168 Or. 2'6. 

15. U.S,^—Peitzman v. City of Illmo, 
C.C.A.ISI 0 ., 141 F.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 7il8. 89 
L.Ed 677, rehearing denied 66 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. €47— 
Smyth Sales v. Petroleum Heat & 
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Power Co., C.'C.A.NJ., 128 F.2a 697 
—^U. S. V. Newbury Mfg. Co., D C. 
Mass, 36 P.Supp 602. 

Iowa.—^Rice v Sioux City Memorial 
Park Cemetery, 60 N.W.2d 110. 

Neb.'—^Appeal of Roadmix Const. 

Corp., 9 N.W.2d 741, 143 Neb. 425. 
N.Y.—Rosenbaum v. Branster Realty 
Corp., 93 N.YS.2d 209, 276 App. 
Biv. 167*—Continental Bank & 
Trust Co. of New York v. W. A R. 
Realty Corporation. 40 N.Y.S.'2d 

854, 265 App.Div, 729—McCreech v, 
Howard R. Ware Corp, 63 N.Y.S. 
2d 192. 

NC—Council V. Dickerson’s Inc., 64 
S E 2d 551, 233 N.C 472, followed in 
*64 SE.2d 564, 233 N.C. 476. 

Ohio.—Coo-per v. Roose, 85 N.E.2d 
645, 151 Ohio St. 316—Bowman v. 
Goldsmith Bros Co, App., 109 N. 
E.2d 556, appeal dismissed 107 N.E. 
2d 114, 158 Ohio St. 121. 

Okl —^Pitts V. Southwestern Sales 
Corporation, 65 P 2d 184, 179 Okl. 
274, 

Or.— Corpus Juris <iuoted in Harper 
V. Interstate Brewery Co., 120 P. 
2d 757, 762, 168 Or. 26. 

Pa.'—Uzarski v. Union Nat. Bank, 
Carnegie, 33 A.2d 459, 152 Pa.Super. 
433. 

S C.—^Meddin v. 'Southern Ry .-Caro¬ 
lina Division, 62 S.E 2d 109, 218 
S.C. 165. 

62 C.J. p 1092 note 27—1 C.J. p 1016 
note 62, 

Determinative question 

True question in any case involving 
tort liability is whether defendant 
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§§ 2-3 TORTS 

been invaded.^^ A contract is not, of course, es¬ 
sential to the existence of a tort.^*^ 

§ 3. - Torts in Which Existence of Con¬ 

tract Is Element 

Causes of action need not be completely disconnected 
from contracts in order to constitute torts. 

Although torts have been defined as wrongs in¬ 
dependent of contract, and have been said, as a 
general rule, to be wrongs wholly irrespective of 
contract,^^ nevertheless, causes of action need not 
be completely disconnected from contracts in or¬ 
der to constitute torts.^9 Indeed, the existence of 
a contract may be one of the circumstances requi¬ 
site to give to particular conduct the character of 


a breach of duty and thus to make it tortious.20 
Thus, under many kinds of agreements, there are 
not only the contractual duties brought into 'being 
by the will of the parties, but there are also duties 
prescribed by law as incidents of the relation or 
status w'hich the parties have created by their agree¬ 
ment. 21 

Where there is such a contract to which 
are attached duties of a dual character, some with 
a consensual basis and others imposed by law on 
the particular relation which the parties have as¬ 
sumed, while a breach of the former class of duties 
only is not tortious, as discussed supra § 2, a breach 
of the latter class constitutes a tort.22 It is not 
essential to tort connected with a contract, how- 


committed breach of duty apart from 
contract.—^^tna Ins. Co. v. Illinois 
Cent. R. Co., 6 lSr.E.2d 18'9, 365 Ill. 
303, certiorari dismissed 58 S.Ct 269, 
302 U.S. 652, 82 L.Ed. 505. 
lUEore than mere breach of contract 
necessary 

To establish commission of tort by 
breach -of contract, party soug-ht to 
be charged must be shown, for ex¬ 
ample, to have been guilty of some 
fraud, overreaching conversion or 
wilful and malicious interference 
with another's contract rights — 
O'Hagan v. Bel Prado, 63 N.T.S.2d 
843. 

Pailnre or refusal to pay debt 

In the ordinary case of debtor and 
creditor, debtor is not liable to cred¬ 
itor in action in tort for failure or 
refusal to pay debt, since liability 
arises out of contract and is limited 
to amount of debt.—^Val. Kat. Bank v, 
mtter, 121 P.2d 414, 58 Ariz 491. 
Bamages not within contemplation of 
parties 

Generally there is no liability in 
tort for violation of a contract, par¬ 
ticularly where the damages result¬ 
ing from such violation could not rea¬ 
sonably have been within contempla¬ 
tion of the parties,—Fizzolotto v. 
Sims, La.App., 23 So 2d 710. 

16. Isr.Y. —Busch V. Interborough 
Rapid Transit Co., 80 N.E. 197, 187 
N.Y. 388, 10 Ann.Cas. 460. 

62 C.J. pp 1091-1092 notes 25-27. 

17. Ind.—^Peru Heating Co. v. Len- 
hart, 96 N.E. 680, 683, 48 Ind.App. 
319. 

62 C.J. P 1092 note 2*9. 

18- Mo.—Trout v. Watkins Livery & 
Undertaking Co., 130 S.W. 136, 140, 
il48 Mo.App. 621. 

62 C.jr. p 1093 note 31. 

19. U.S.—Peitzman v. City of Illmo, 
C.C.A.MO., 141 F.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.-S. 7-18, 89 
LiBd. 577, rehearing denied 65 S.Ct. 
112, 3^ U-S4 813, m L.Ed. 647-— 


Taylor v. Atchison, T. & S. P. Ry. 
Co., DC.Mo., 92 F.Supp. 968. 

Cal.—Monroe v. East Bay Rental 
Service, 245 P.2d 9, 111 Cal.App. 
2d 574. 

Miss.—Hasson Grocery Co. v. Cook, 
17 So.2d 791, 196 Miss. 452. 

Mo.—^Ellyson v. Missouri Power & 
Light Co., App., 59 S.W.2d 714. 

Or.— Corpus Juris quoted in Harper 
V. Interstate Brewery Co., T20 P.2d 
757, ?62, 1‘68 Or. 26. 

Pa.—^Uzarski v. Union Nat. Bank, 
Carnegie, 33 A.2d 469, 152 Pa.Su- 
per. 433. 

62 CX p 10'93 note 33. 

Breach or partial performance as 
tort 

A tort may be committed by one 
of the parties to a contract, either 
in the breach or in the partial per¬ 
formance thereof.—Sanderson v. 

Crowley, G.C.A.Tex., 180 F.2d il24. 
Negligent violation of contract 
The violation of a contract will 
not, as such, furnish a basis for lia¬ 
bility in tort, but the act which vio¬ 
lates the contract may be a negli¬ 
gent one which creates such liability, 
and in such a case it is the negligent 
act rather than the violation of con¬ 
tract which furnishes the basis for 
liability. 

U.S.—'Standard Brands v* Bateman, 
C.A.MO, 184 P.2d 1002. 

Mo.—Lahtinen v. Continental Bldg. 
Co., 97 S.W.2d 102, 339 Mo. 438. 

20. US.—Peitzman v. City of Illmo, 
C C.A.MO., 141 F.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing denied 66 6. 
Ct. 112, 323 US. 813, 89 LEd. 647 
—Taylor v. Atchison, T. & S. F. 
Ry. Co., B.C.MO., 92 F.Supp. 968'. 
Iowa.—^Rice v. Sioux City Memorial 
Park Cemetery, 60 N.W.2d 110. 

Mo.—^Helm v. InteivIns. Exchange for 
I Auto. Club of Mo., 19'2 S.W 2d 417, 
364 Mo. 936, 167 A.L.R 238— 

Lowery v. Kansas, 86 'S.W.2d 104, 
337 Mo. 47. 

Or.— Carpus Juris quoted in Harper 
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V. Interstate Brewery Co., 120 P. 
2d 757, 762, 168 Or. 26. 

Tex.—Montgomery Ward & Co. v. 
Scharrenbeck, 204 S.W 2d 608, 145 
Tex. 153—Renfro Drug Co. v. Lew¬ 
is, Civ.App., 228 S.W.2d 221, re¬ 
versed on other grounds 235 S.W. 
2d '609, 149 Tex. 607, 23 A.L.R.2d' 
1114. 

62 C.X p 1093 note 34. 

Breach of coveuaut as tort 

Where a covenant creates a duty, 
failure to perform that duty is the 
basis for an action in tort.—^Feitz- 
man v. City of Illmo, C.C.A.MO, 141 
P.2d 956, certiorari denied 65 S.Ct. 47, 
323 US. 718, 89 L.Ed. 577, rehearing 
denied 65 S.Ct. 112, 323 U.S. 813, 89 
L.Ed. 647—Taylor v. Atchison, T. & 
S. F. Ry. Co., D.C.Mo., 92 FISupp. 968. 

21. U.S.—Peitzman v. City of Illmo, 
C.C.A.MO., 141 P.2d '956, certiorari 

I denied 65 S Ct. 47, 323 U.S 718, 89 
' L.Ed. 677, rehearing denied 65 S. 

Ct. 112, 323 U.S. 813, 89 L.Ed. 647. 
Ark.—Renner v. Progressive Life Ins. 
i Co., ilOl S.W 2d 426. 193 Ark, 504. 
Ga.—^Postal Telegraph-Cable Co. v. 

Kaler, .16 S.E 2d 77, 65 Ga.App. 641. 
62 C.J. p 1093 notes 35, 36. 

22. U.S.—Peitzman v. City of Illmo, 
C.C.AMO., 141 F.2d 966, certiorari 
denied 65 S.Ct. 47, *323 U.S. 718, 89 
L.Ed. 577, rehearing denied 55 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647— 
Taylor v. Atchison, T. & *8. F. Ry. 
Co., B.C.Mo., 92 F.Supp. '968. 

Ark.—^Renner v. Progressive Life 
Ins. Co., 101 S.W.2d 426, 193 Ark. 
604. 

N.T.—Rosenbaum v- Branster Realty 
Oorp., 93 N.T.«.2d 209, 276 AppBiv. 
167. 

S.C.—Meddin v. Southern Ry.-Caro¬ 
lina Division, 62 S.E.2d -109, 218 S. 
C. il65. 

62 C.J. p 1093 note 37. 

Status necessary to malntaiu actiom 
A tort action for breach of a con¬ 
tractual duty cannot be maintained 
unless plaintiff has a status under 
contract which woulds .enahle him tOf 
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ever, that the duty violated shall have been im¬ 
posed purely as an incident to a particular relation 
created by contract ^ mere contract obligation 
may establish no relation out of which a separate 
or specific legal duty arises, and yet extraneous 
circumstances and conditions in connection with 
it may establish such a relation as to make its per¬ 
formance a legal duty, and its breach a tort.’^^ In 
such case, it is immaterial that some of the series 
of acts, which in combination with the contract 
give rise to the duty and render the breach a tort, 
are in themselves lawful and innocent.^^ 

There may, in cases of interrelated legal and 
contractual duties, be a tort without any breach 
of the duties which are properly contractual in na¬ 
ture or the same conduct may violate -both class¬ 
es of duties and so be, in one aspect, a breach of 
contract, in another, a tort.^'^ A tort, although 
growing out of a contract, must nevertheless pos¬ 
sess all of the essential elements of tort.28 

S 4. - Refusal to Contract as Constituting 

Tort 

Depending on the nature of the duty Involved, a 
refusal to contract may or may not constitute a tort. 

A refusal to contract may constitute a tort where 
there is a duty imposed by law, on one so refusing, 
to enter into contracts of the character sought, as 
an incident to his trade or profession,2'9 but other¬ 
wise a refusal to contract is not a tort.30 A re¬ 
fusal to continue a business relation which is ter¬ 
minable at will does not impose tort liability for the 
harm thereby resulting whether the harm is intended 
or unintended.2^ 


§ 5. History 

The emergence of a tort as a distinct, Integral con¬ 
cept from an Intermingling of civil wrongs and crimes 
which have been committed since the very beginning of 
society IS a comparatively recent event in jurisprudence. 

Acts now called torts have been committed from 
the very beginning of society, but a development 
of anything like a clearly formulated conception of 
a tort is comparatively recent. While from the ear¬ 
liest times certain invasions of personal or property 
rights, now comprehended under the head of torts,, 
were recognized as wrongful and as constituting a 
basis for civil liability, in some sort, both in the 
English law^^ and in other legal systems still more 
ancientss the concepts of tort and crime were at 
first confusedly intermingled, and no clear distinc¬ 
tion was made between private and public law.^^ 
In the next stage of development of the common 
law the notion of tort, in a distinct and integral 
sense, still remained unformulated and the history 
of tort is to be sought in the history of the various 
delictual actions which, in conjunction, made up 
the whole sum of then recognized civil liability for 
wrongs.By 1720, however, an attempt was made 
to consider these several specific wrongs in a work 
consolidating them under the general heading of 
torts, although the law on the subject was as yet 
in no respect systematized and neither bench nor bar 
had as yet any notion of a general law of torts,*36 
and Blackstone employs that term with respect tc 
them.37 Throughout our legal history, torts of a 
specific character have been increasing steadily in 

number.3 8 


maintain action on contract for its 
breach.—^Elberle v. Productive Build¬ 
ing & Loan Ass'n of Newark, 196 A. 
66'6, 119 N.J.Law S93. 

23. Mich.—Oliver v. Perkins, 62 N. 
W. 609, 92 Mich. 304 

N.T.—Rich V, New Tork Cent., etc., 

B. Co., 87 N.Y. 382. 

24. N.T.—^Rich V. New York Central 
& N. R. R. Co, supra. 

62 C.J. p 1094 note 39. 

25. N.Y.—Rich v. New York Cen¬ 
tral, etc., R. Co., supra. 

26- Ala,—^Mobile L. Ins. Co, v. Ran¬ 
dall, 74 Ala. 170 
62 C.J. p 1004 note 41. 

27. —Peitzman v. City of Hlmo, 

C. C.AMo., 141 P.2d S66, certiorari 
denied 65 S.Ct. 47, ‘328 U.g. 718. 89 
L.Ed. '677, rehearing denied 65 S. 
Ct. 112, 828 U.S, 818, 88 L.Bd* 647 
—Taylor v, Atchison, T* & S. 

Ry. Co., IXC.H 0 ., 92 F.6upp. 968. 

62 C.J. p 1094 note 42. 

DnaJ liability 

Liability toct nc^iy ^coexist with 


a liability in contract toward the j 
same person where, independently of 
the contract, there is a duty which 
has been violated —^Peitzman v. City 
of Illmo, CC.AMo., 141 P.2d 956, cer¬ 
tiorari denied '65 S.Ct. 47, 323 U.S. 

I 718, 89 L.Ed. 577, rehearing denied 65 
S.Ct. 112, 323 U.S. 813, 89 L.Ed. 647— 
Taylor v. Atchison, T. & S. P. Ry. 
Co., D.C.Mo., 92 F.Supp. 968. 

28. Wis.—Van Oss v. Synon, 66 N.W. 
190, 85 Wis. 661. 

29. Ill.—Nevin v. Pullman Palace 
Car Co., 106 Ill. 422, 46 Am.R. *688. 

Tex.—Corpus Juris quoted in Texas 
Life Ins. Co. v. Shuford, Civ.App., 
131 S.W;2d 118, 120. 

30- Neb.—Hompes v. B. P. G-oodri-dh 
Co, 288 N.W. 367, 137 Neb. 84. 
Tex.—Corpus Juris quoted in Texas 
Life Ins. Co. v. Shuford, €iv,App., 
131 S.W.2d 118, 120—Metro-C3uld- 
wyn-Mayer distributing Corpora¬ 
tion V. Cooke, Civ.App., 56 S,W.2d 
489. 

62 CXJ. p JOS'S note 46. 
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Reasons inducing refusal immaterial 

Neb.—^Hompes v. B P. Goodrich Co., 
288 N.W. 367, 137 Neb. 84. 

Tex.—Metro-Goldwyn-Mayer distrib¬ 
uting Corporation v. Cocke, Civ. 
App., 66 S.W.2d 489. 

62 C.J. p 1095 note 45 [a]. 

31. Neb.—^Barish v. Chrysler Corp., 

3 N.W.2d 91, 141 Neb. 157. 

312 . Burdick L.Torts, 3d ed, p 1. 

62 C.J. p 1095 note 49. 

33. Lee HistJur. pp 116-118, 169. 

62 C.J. p '1095 note 60. 

34. Hale Torts p 6—^Jag&aT;*d Torts 
P 8. 

62 C.J. p 1095 note 61. 

35. Bishop Non-Contract L. p 1— 
Pollcck Torts, 7 th ed, p 4. 

36. Burdick L.Torts, 3d ed, pp 1, 2. 

62 C.J. p 1096 note 63. 

37. 3 Blackstone Comm, p 117. 

38. Odgera Century L.Reform pp 
8, 9. 

62 C.J. p 1096 note 66, 
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n. ELEMENTS 


A. RIGHT AND DUTY 


§ 6. Necessity for Existence 

An essential element of tort liability Is the existence 
of a duty imposed in favor of the person injured and on 
the person whose conduct produces the injury. 


One essential element in a tort is the existence 
of a duty^^ imposed by statute or otherwise^® in 
favor of the party injured and o-n the party whose 
conduct produces the injury or, approaching 


sa. TJ.S.—Clark v. U. S.. D.C.Or.. 109 
P.Supp. 213—Burks v. Colonial Life 
& Acc. Ins. Co., D.C.Ga., 98 P.Supp. 
140, affirmed, C.A„ 192 P,2d 043, 
certiorari denied 72 S.Ct. 648, 343 

U. S. 915, 96 L.Ed. 1330—Schuh v. 
Prudential Ins. Co. of America, D. 
C.Minn., 96 P.Supp. 400—Laclede 
Steel Co. V. Silas Mason Co., L C. 
La., 67 P.Supp. 751—Gendler v. Sib¬ 
ley State Bank, B.C.Iowa, '62 F. 
Supp 805—^Boston Cas, Co. v. Bath 
Iron Works Corp., D C Me, 47 P. 
Supp 616, affirmed, CC.A., 136 P. 
2d 31—^Knight v. Atlantic Coast 
Line R. Co., D.C.Ga, 4 P Supp. 713, 
affirmed, C.C A., 73 F.2d 76, 99 A L 
B. 405—Hunger v. Equitable Life 
Assur. Soc, of U. S., D C.Mo., 2 F. 
Supp 914. 

Cal.—MacLeod v. Pox West Coast 
Theatres Corp., 74 P.2d 276, 10 
Cal.2d 383—^ISTeuber v. Royal Realty 
Co., 195 P2d 501, 86 Cal App 2d 
596—Roach v. Hostetter, 119 P 2d 
749, 48 Cal.App.2d 375—Coleman 

V. California Yearly Meeting of 
Friends Church, 81 P.2d 469, 27 
Cal.App.2d 679—Palmer v. Crafts, 
60 P.2d '533, 16 Cal.App.2d 370 

Fla.—First Nat, Bank v. Filer, 145 
So. '204, 107 Fla. 526, 87 A L.R. 
267. 

Ill.—Aetna Ins. Co. v. Illinois Cent. 
R. Co., 6 N.E 2d 189, 365 Ill. 303, 
certiorari dismissed 58 S.Ct. 269, 
302 U.S. '652, 82 L Ed. 505—^Bennet 
V. Illinois Power & Light Corp., 189 
N.E. 899, 355 Ill. -564. 

Ky.—Metropolitan Life Ins. Co. v 
Tye, 175 SW.2d 366, 295 Ky. 697 
—St. Matthews Bank & Trust Co. 
V. Mitchell, 71 S.W 2d 2, 264 Ky. 
156 

La.—Douglas v. Haro, App., 32 So.2d 
387, reversed on other grounds 39 
So.2d 744, 214 La. 1099—Weadock 
V. Eagle Indemnity Co, App., 15 So. 
2d 133. 

Md.—^Edison Realty Co. v. Bauern- 
schub, 62 A.2d 354, 191 Md. 451— 
'State, to Use of Lorenz v. Machen, 
165 A. 695, 164 Md. 579. 

Mo.—Helm V. Inter-Ins. Exchange for 
Auto. Club of Mo., 192 S.W.2d 417, 
354 Mo. 935—Corpus Juris cited in 
Lowery v. Kansas City, 85 S.W.2d 
104. 110, 337 Mo. 47. 

Neb.—^Appeal of Roadmix Const. 

Corp, 9 N.W.2d 741, .143 Neb. 425. 
K.H.—Duncan v. Lumbermen’s Mut. 

Cas, Co.. 23 A.2d 325, 91 N.H. 349. 
N.J.—Pyle V. Fidelity Philadelphia 


Trust Co., 10 A.2d 482, 18 N.J.Misc. 
54. 

N.Y —Rosenbaum v. Brans ter Real¬ 
ty Corp., 93 N.T.S.2d 209, 276 App. 
Div 167—Levenson v. New York, 
N. H. & H Ry. Co., 149 N.Y.S. 626, 
164 App.Div. 243. 

N.C —Council V. Dickerson’s Inc , 64 
SE.2d 551, 233 N.C. 472, followed 
in '64 S.E2d 554, 233 NC. 476. 

Ohio —^Hilleary v. Bromley, 64 N.B.2d 
832, 146 Ohio St. 212—Ware v. City 
of Cincinnati, 111 N.E.2d 4(^1, 93 
Ohio App. 431—Bowman v. Gold¬ 
smith Bros. Co, App., 109 N.E.2d 
556, appeal dismissed 107 N.E.2d 
114, 158 Ohio St 121—Mudrich v 
Standard Oil Co., 86 NE2d 324, 87 
Ohio App. 8. 

Pa.—Bollin v. Elevator Const. & Re¬ 
pair Co , 63 A 2d 19, 361 Pa 7, 6 A. 
DR.2d 277—Maize v. Atlantic Re¬ 
fining Co, 41 A.2d 850, 352 Pa, 51, 
160 A L.R. 449—Summit Hotel Co. 
V. Nat. Broadcasting Co., 8 A.2d 
302, 336 Pa. 182, 124 A L.R. 968— 
Ebbert v. Philadelphia Electric Co., 
198 A. 323, 330 Pa. 257. 

S.D.—Miller v. Hanson, 8 N.W.2d 
927, 69 S.D. 218. 

Tenn.—Southern Ry. Co. v. Whaley, 
98 S.W.2d 1061, 170 Tenn 668 
Tex.—McGregor Mill. & Gram Co. 
V. Russo, Civ.App., 243 S.W.2d 852, 
error refused no reversible error— 
Thomas v. Southern Lumber Co, 
Civ.App., 181 'S.W.2d 111. 

WVa.—Faull v. Abbot, 73 S.E.2d 727. 
62 C.J p il09'6 note 58. 

‘Duty” see 28 C.J S. p 595. 

“Legal duty” see 28 C.J.S. p 597. 
rundameutal *fcest 

A fundamental test of whether a 
person has cause of action in tort 
against another is whether defend¬ 
ant owed plaintiff any duty to do 
something which defendant did not 
do or not to do something which he 
did do. 

U.S—^Harzfeld’s Inc., v. Otis Eleva¬ 
tor Co., DC Mo., 114 P.Supp. 480 
Mo.—^Helm v. Inter-Ins. Exchange for 
Auto. Club of Mo., 1'92 'S.W.2d 417, 
364 Mo. 935—Lowery v. Kansas 
City, 85 S.W.2d 104, 337 Mo. 47. 
Orbit of duty 

While tort liability is- not imposed 
for mere failure to possess before¬ 
hand a wisdom born of the event, or¬ 
bit of danger as disclosed to eye of 
reasonable vigilance should be the 
orbit of duty—Coughlin v. Jones, 295 
N.Y.S. 681, 162 Misc. 843, reversed 
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on other grounds 1 N.Y.S 2d 820, 165 
Misc. 204, reversed on other grounds 
6 N.Y.S.2d 363, 254 App.Div. 854. 

40. Cal.—MacLeod v. Pox West 

Coast Theatres Corp., 74 P 2d 276, 
10 Cal. 2d 383—^Neuber v. Royal 
Realty Co., 195 P.2d 501, 86 Cal. 
App 2d 596—Roach v. Hostetter, 
1119 P2d 749, 48 Cal.App 2d 375— 
Coleman v. California Yearly Meet¬ 
ing of Friends Church, 81 P.'2d 469, 
'27 Cal.App 2d 579—Palmer v. 

Crafts, 60 P.2d 533, 16 Cal.App 2d 
370—Merrill v. Los Angeles Cotton 
Mills, 7 P.2d 329, 120 Cal.App. 

149. 

Mo.—Lowery v. Kansas City, 85 S.W. 
2d 104, 337 Mo. 47. 

Ohio.—^Ware v. City of Cincinnati, 111 
N.E 2d 401. 93 Ohio App. 431. 

62 C.J. p 1096 note 59. 

Creation of rights and remedies by 
statute see Actions §§ 5, 6. 

Source of duty 

(1) Tort liability is predicated on 
violation of a duty growing out of 
a legal relationship voluntarily as¬ 
sumed by the tort-feasor with an¬ 
other or a duty arising by operation 
of law because of the situation of 
the parties —^Hilleary v, Bromley, 64 
NE.2d 832, 146 Ohio St. 212. 

(2) In order to give rise to an ac¬ 
tion in “tort’* the duty must have 
been imposed by law.—^Donovan v. 
Kansas City, 175 S W.2d 874, 352 Mo 
430, modified on other grounds 179 S. 

W.2d 108, 352 Mo. 430, appeal dis¬ 
missed 64 S.Ct. 1049, 322 U.S. 707, 
88 L.Ed. 11551. 

41. U.S.—Gendler v. Sibley State 
Bank, D.C.Iowa, 62 P.Supp. 805— 
Knight V. Atlantic Coast Line R. 
Co., DC.Ga., 4 P.Supp. 713, affirm¬ 
ed, C.C.A., 73 P,2d 76, 99 A.L.R. 
405. 

Cal.—^MacLeod v. Pox West Coast 
Theatres Corp., 74 P.2d 276, 10 Cal. 
2d 383—^Neuber v. Royal Realty 
Co., 195 P.2<i 601, 86 Cal.App 2d 
696—Roach v. Hostetter, 119 F.2d 
749, 48 Cal.App.2d 375—Coleman v. 
California Yearly Meeting of 
Friends Church, 81 P.2d 469, 27 
Cal App.2d 579 —^Palmer v. Crafts, 
60 P.2d 533, 16 Cal.App'2d 370. 
Ill.—^Aetna Ins. Co. v. Illinois Cent. 
R. Co, 6 'N.B.2d 189, 365 Ill. 303, 
certiorari dismissed 5R S.Ct. 269, 
302 US. 652, 82 L.Ed. 505, 

La.—^Douglas v. Haro, App., 32 So.2d 
387, reversed on other grounds 39 
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the matter from another angle, there must be some 
legal right, in the party injured, claimed to have 
been affected by the conduct complained of, in or¬ 
der to constitute a tort. *^2 

The refusal or discontinuance of a mere favor 
affords no basis for a tort,and the mere failure 
to carry out a promise is not a tort.'^^ More than 
a mere gratuitous promise to perform an act is 
necessary to raise a duty for the breach of which 
a tort action will lie.^^ The mere voluntary as¬ 
sumption of an undertaking does not in and of it¬ 
self impose a legal duty which would be the basis 
of tort liability.46 

§ 7. Nature and Sufficiency 

Practical considerations must at times determine the 
bounds of the rights or duties sufficing as the basis of 
tort. 

Some authorities have endeavored to discover and 
state an element common to the duties whose breach 
constitutes tort, as a basis of all actionable torts. 
Thus, it has been said that the underlying principle 
is that one owes another the duty fixed by law not 
negligently or willfully or wrongfully to do an act 
which will probably injuriously affect him, unless 


TORTS §§ 6-8 

there be legal justification.'^'^ However, the matter 
of culpability as a basis of tort is more common¬ 
ly considered in connection with the status of an act 
or omission as a breach of duty than in connection 
with the inherent nature of the duty itself, and, in 
that aspect, is treated infra §§ 18-20 of this title. 
Practical considerations must at times determine 
the bounds of the rights or duties sufficing as the 
basis of tort.4^ It has been stated that most duties 
imposed by the law of torts arise out of circum¬ 
stances and are based on foreseeability or reasonable 
anticipation that harm or injury is a likely result 
of acts or omissions.^^ 

§ 8. - Lrimitation to Rights Recognized or 

Enforced by Courts of Law 

The rights and duties on which tort may be predi¬ 
cated are such only as are recognized and enforced at 
iaw. The fact that a case is of novel impression is not 
conclusive against the existence of a tort. 

Rights and duties of a purely moral character are 
not such rights and duties as afford a basis for 
tort.'S^ Conduct, even though improper and causing 
harm to another, does not constitute a tort unless 
a legal, as distinguished from a moral, right is vio- 


iSo 2d 744, 214 La. 10'99—Weadock 
V. Eagle Indemnity Co., App., 15 So. 
2d 132. 

N J.—Pyle V. Fidelity Philadelphia 
Trust Co., 10 A.2d 482, 18 JST.J.Misc. 
64. 

Ohio.—Ware v. City of Cincinnati, 111 
NE.2d 401, 93 Ohio App. 431— 

iMudrich v. Standard Oil Co., 86 IST. 
E.2d 324, 87 Ohio App. 8. 

Pa.—Bollin V. Elevator Const. & Re¬ 
pair Co., 63 A.2d 19. 361 Pa, 7, 6 
A.L.R.2d 277—Maize v. Atlantic 
Refining Co., 41 A.2d 850, 352 Pa. 
61, 160 A.LR. 449—Ebhert v. Phil¬ 
adelphia Electric Co., 198 A. 323, 
330 Pa, 257. 

Tex.—McGregor Mill, & Grain Co. v. 
Russo, Civ.App., 243 S.W.2d 852, 
error refused no reversible error— 
Thomas v. Southern Lumber Co., 
Civ.App., 181 S.W2d 111. 

62 C.J. p 1097 note 60. 

42, XJ.'S.—^Alabama Power Co. v. 
Ickes, App.D.a, 68 S.Ct. 300, 302 U. 
S. 464, 82 L.Ed. 374—Burks v. Co¬ 
lonial Life & Acc. Ins. Co., D.C. 
Ga., 98 F.Supp. 140, affirmed, C.A., 
192 F.2d 643, certiorari denied 72 
S.Ct. 648, 343 tX-S. 916, 96 L.Ed. 
1'330—Schuh V. Prudential Ins. Co, 
of America, B.C.Minn, 96 F.Supp. 
400—Boston Cas. Co. v. Bath Iron 
Works Corp., D.C.Me., 47 F.Supp. 
616, amrmed, C.C.A., 136 F.2d 31— 
U. S. V. Rogers & Rogers, I> C. 
Minn., 36 F.Supp. 79, appeal dis¬ 
missed, C.C.A., 021 F.2d 1010. 


Ill.—^Bennet v Illinois Power & Light 
Corp., 189 NE, 899, 355 Ill. 564. 
Ky.—Metropolitan Life Ins. Co. v. 
Tye, 175 S.W.2d 366, 295 Ky. 6'97— 
St. Matthews Bank & Trust Co. v. 
Mitchell, 71 S.W2d 2, 254 Ky. 156. 
WVa—Pauli V. Abbot, 73 S.E 2d 
727. 

62 C.J. p 1097 note 61. 

Bight created by law 

In order to give rise to an action 
in tort the right violated must have 
been created by law.—^Donovan v. 
Kansas City, 175 S.W 2d 874, 352 Mo 
430, modified on other grounds 179 
S.W,2d 108, 352 Mo. 430, appeal dis¬ 
missed 64 S.Ct. 1049, 322 U.S. 707, 
88 L.Ed. 1661. 

43 . K.Y.—^Mahan v. Brown, 13 Wend. 
261, 28 Am.D, 461. 

62 C.J. p 1097 note 62. 

44 . Cal.—Maynes v, Angeles Mesa 
Land Co., 76 P.2d 109, 10 Cal,2d 
687. 

45 . U.S.—^Brown r. T. W. Phillips 
Gas & Oil Co., C.A.Pa., 195 P.2d 
643. 

46 . U.S.—The Hindoo, D.C.N.T., 74 
F.Supp. 146, modified on other 
grounds, C.A., U. S. v. The Austra¬ 
lian Star, 172 F.2d 472, certiorari 
denied 70 S.Ct. 69, 3*38 U.S. 823. ‘94 
L.Ed. 499. 

Ci'ratnltoTLS andertaklzLg 

The voluntary assumption of an 
undertaking which is not imposed as 
a duty will render one who under¬ 

927 


takes it liable for an injury which 
results from improper performance 
of it. The person so rendering the 
gratuitous service to another is not 
subject to liability for discontinuing 
the services if he does not thereby 
leave the other in a worse position 
than he was in when the services 
were begun.—The Hindoo, D.C.K.Y., 
74 F.Supp. 145, modified on other 
grounds, C.A , U. S. v. The Australian 
Star, 172 F.2d 472, certiorari denied 
70 S.Ct. 69, 338 U.S. 823, 94 L.Ed. 
499. 

47. Ala—^Macrum v. Security Trust, 
etc., Co., 129 So. 74, 221 Ala. 419. 

62 C J. p 1097 note 64. 

48. K.T.—Comstock v. Wilson, 177 
:N-E. 431, 257 N.Y. 231, 76 A.L.R. 
'676. 

49. Mo.—^Emexy v. Thompson, 148 
S.W 2d 479, 347 Mo. 494—^Hull v. 
Gillioz, ISO S.W 2d 623, 344 Mo. 
1227—Street v. W. E. Callahan 
Const. Co, App., 147 S.W.2d 153. 

50. Ga.—^Anderson v. Fuss ell, 44 S- 
B.2d 694, 76 Ga App 8'66. 

Miss.—^Long v. Patterson, 22 So.2d 
490, 198 Miss. 654. 

62 C J. p 10-97 note 67. 

Liability in tort of grantee under 
fraudulent conveyance see Fraud¬ 
ulent Conveyances § 318. 

Must afford legal redress 

A "tort" must be a wrong which 
the law redresses and not a mere in¬ 
fraction of morals.—Shaw v Fletch¬ 
er, 188 So. 135, 137 Fla. 519. 
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§§ 8-9 TORTS 

lated^^ or duty disregarded.^ 2 One who presumes 
to act under a moral obligation or charitable im¬ 
pulse may thereby assume a legal duty that will 
afford a basis for tort liability.^2 

Rights enforced by other than lazv courts. The 
rights and duties on which tort, in a technical 
sense, may be predicated are such only as are rec¬ 
ognized and enforced at law, as distinguished from 
equity, admiralty, or other nonlegal jurisdictions.^^ 

Cases of novel impression. Despite the require¬ 
ment that the disregard of duty be one of legal cog¬ 
nizance, the fact that there is no direct precedent 
involving the protection of a precisely similar right 
or the recognition of an identical duty is not con¬ 
clusive against the existence of a tort,^^ although 
that fact may properly be considered as tending to 
show the nonexistence of tort.^s 

g 9, - Generality or Particularity pf Right 

or Duty 

a. In general 

b. Privity of contract as element in tort 
a. In General 

A right, to be recognized In tort, must be particular 
with respect to the possessor or person who can assert 
it. Wrongs of a public nature generally may not be 
redressed by an individual. 

All duties are not necessarily the same as to all 
persons whatsoever but may vary with the rela¬ 
tions of the parties,and may afford a basis for 
tort whether .they arise from the general positive 


law or from such a particular relation.^^ Similarly, 
the right may be one which is available only against 
one or more particular persons, which is sometimes 
described as a right in personam, or it may be one 
available against all persons, or, as it is sometimes 
called, a right in rem, the latter being, however, 
the typical right which is made the subject of pro¬ 
tection by the law of torts.^^ However, despite the 
generality of the right with respect to those against 
whom it is available, it must, to be recognized in 
tort, be particular as regards the possessor or per¬ 
son who can assert it.^^ 

The right invaded must be one personal to the 
party injured and may not be such as pertains to 
the public at large, as distinguished from some or 
any of the individuals of whom it is composed 
and a private individual cannot maintain an action 
in tort to redress a wrong of a public nature®^ 
unless he has sustained some injury which is special 
and peculiar to himself.^3 Xhe right may not be 
such as merely belongs jointly to a group of per¬ 
sons rather than severally to the particular mem¬ 
bers of the group,nor such as belongs to another, 
standing in a particular relation to defendant, with 
which relation the person injured is not connected 
at the time of the injury, as discussed infra subdi¬ 
vision b of this section. However, where there is 
a right particular and peculiar as to each individual, 
although a correlative public right exists, the par¬ 
ticular right in such case is a sufficient basis for 
tort,^^ A breach of duty owed to one class of per¬ 
sons cannot be the basis of a right in favor of a 
person not within that class.®® 


51. N^.C.—Hardison v. Reel, 70 S.R. 
463, 154 N.C, 273, 34 Li.R.A„lSr.S., 
1098. 

62 € J. p 1097 note 68. 

52. Kan.—Union Pacific R.. Co, v. 
Oappier, 72 P. 281, 282, 66 Kan. 
649, 69 U.RA. 513. 

62 C.J. p 1097 note 69. 

53. Miss.—liongr V. Patterson, 22 So. 
■2d 490, 198 Miss. 554. 

54. Ill.—Gindele v. Corrigan, 22 K. 
E. 616, 617, 129 Ill. i582, -16 Am.S.R 
292 . 

62 C.J. p 1097 note 70. 

65. D.C.—Clark v. Associated Retail 
Credit Men of Washington, H. C., 
105 F.2d 62, 70 App.D.C. 183. 

K.Y.—Purofied Down Products Oorp. 
V. National Ass'n of Bedding Mfrs,, 
97 N.T.'S.2d 683. 

52 C.J. V 109S note 72. 

Ifovel conduct 

When an injury cognizable by law 
is shown to have been inflicted on 
plaintifi:, fact that manner of inflic¬ 
tion of injury is novel, is not deter¬ 
rent to application thereto of recog¬ 


nized principles of law.—^Burks v. 
Green, 69 S.E.2d 686, 85 GaApp. 327, 

56. Gsl —Pavesich v. New England 
Li. Ins. Co., 60 S.E. ’68, 122 Ga 190, 
106 Am.S R, 104, 59 L.R.A. 101. 

62 C.J. p 1098 note 73. 

57. U.S.—Jacobson v. New York, N. 
H, & H. R. Co., C.AMass., 206 F. 
'2d 153, affirmed 74 S.Ct. 474. 

62 C.J. p 1098 note 74. 

58. N.Y—^Van Pelt v. McGraw, 4 N. 
Y. 110. 

59. Ohio.—Big Store Co. v. Levine, 
22 Ohi'o N.P..N.S., 469. 

62 C.J. p 1098 note 77. 

60u N.Y.—Butler v. Kent, 19 Johns., 
223, 10 Am.D 219. 

€1- U.S.—Mid-Central Pish Co. v 
United States, D.C Mo., 112 F.Supp. 
7'92. 

62 C.J. p 1098 note 79. 

Individual claimant necessary 

Where a duty is owing to every 
one, it cannot be made the premise 
of a tort claim until some individ¬ 
ual IS placed in a position to insist 
on its performance.^—^Mid-Oentral 
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Fish Co. V. U. S., D-C-Mo., 112 P. 
Supp. 792. 

Public henelLt 

Where a statute creates a duty 
for the benefit, advantage, or protec¬ 
tion of the public generally a viola¬ 
tion of such duty does not make an 
individual actor liable.—Mid-Central 
Fish Co. V. U. S., supra. 

62. Tex —^House v. Houston Water¬ 
works Co , 31 S.W. 179, 88 Tex. 233, 
28 L.R.A. 532. 

62 C.J. p 1128 note 95. 

Nuisances see Nuisances §5 78“8'2. 

63. N.Y.—Francis v. Schoellkopf, 63 
N.Y. 152. 

64. N.Y.—^Butler v. Kent, 19 Johns. 
223, 10 Am.D. 219. 

62 C.J. p 1099 note 80. 

65. Mo.—^Cheek v. Prudential Ins. 
Co., 192 S.W. 387, L R.A.1918A 166. 

62 C.J. p 1099 note 82. 

66. Pa.—^Bouy v. Fidelity-Phlladel- 
phia Trust Co., 12 A.2d 7, 338 Pa 
5—^Harris v. Lewistown Trust Co., 
191 A. 34, 326 Pa. 146, %10 A^L.R. 
749. 
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TORTS §§ 9-10 


b. Privity of Contract as Element in Tort 

Whether or not privity of contract Is essentia! to 
tort liability in any circumstance is dependent on the 
nature of the duty involved. 

Where a contract coexists with duties purely le¬ 
gal and nonconsensual in origin and nature, the 
question whether such duties exist with respect to, 
and hence confer correlative rights on, persons not 
parties nor privy to the contract depends on the na¬ 
ture of the duties. If the duties attach to a rela¬ 
tion or status created by the contract, as incidents 
imposed thereon by the law, no correlative rights 
exist beyond the limits of the relation thus estab¬ 
lished, and, hence, there is no duty as to anyone 
not a party or privy to such relationship.67 If the 
duties involved arise, without reference to any re¬ 
lation assumed by contract, from circumstances in 
which the presence or absence of a contract is equal¬ 
ly immaterial, in a legal point of view, they are 
not restricted to persons who are parties or privies 
to a contract which happens to be involved, and the 
presence of the contract does not destroy their 
rights which flow from other circumstances with 
respect to the contract.^S 

§ 10. Qualification by Accompanying Circum¬ 
stances ; ‘‘Justification“Inherent 
Defenses’* 

The rights underlying the law of torts are subject 


to certain restrictions which usually are found In the 
form of justification for the Infliction of injury or as 
defenses to tort liability. 

The law does not invariably give relief against 
acts causing loss, since in some circumstances the 
infliction of damage, although intentional, is with¬ 
out legal remedy,69 but the emphasis of the law 
generally is on liability for, rather than immunity 
from, wrongdoing.70 

At times, circumstances connected with particular 
conduct of defendant are spoken of as constituting 
“justification,” but strictly there is no justification 
for a tort, the so-called justification being an ex¬ 
ceptional fact, in the nature of a qualification or 
restriction inherent in the duty, which shows that 
no tort was committed.71 In order to save a per¬ 
son from liability for an injury which he occasioned 
the justification pleaded must be such as the law 

will recognize.72 

The rights underlying the law of torts are subject 
to restriction, so as no longer to afford a basis for 
tort, when they concur with certain collateral cir¬ 
cumstances, often known as defenses, which are 
usually capable of being classed under one of two 
large general divisions, namely, public necessity or 
safety and the operation of the government, and 
conduct by the possessor of the right in the nature 
of a waiver or relinquishment thereof, as discussed 
infra §§ 11, 12. 


statute-created duty to particular 
class of persons 

Tort liability to the person in¬ 
jured as a result of a breach of a 
statute-created duty will arise pro¬ 
vided the person injured is within 
the class for whose protection the 
statute presumably was passed.—Ja¬ 
cobson V. New York, N. H. & H R 
Co, C.C A Mass,, 206 F 2d 153, affirm¬ 
ed 74 S.Ot. 474-—62 C.J. p 1098 note 74 
[a]. 

67. U.S.—Hudson v. Moonier, C.C A. 
Mo., 102 P.2d '96, certiorari denied 
59 S.Ct. 1037, 307 US 639, 83 L Ed. 
1620, and Fitch v. Moonier, 69 S Ct. 
1037, 307 U.S. 639, 83 L Ed, 1620. 
Ala—Sterchi Bros. Stores v. Castle¬ 
berry, 182 So. 471, 28 Ala.App. 2811, 
reversed on other grounds 182 So. 
474, 288 Ala, 349. 

Neb.—Tegler v. Farmers' Union Gas 
& Coal Co., 246 N.W. 721, 124 Neb. 
336 

N.J.—Pyle V. Fidelity Philadelphia 
Trust Co., 10 A.2d 482, 18 N.J. 
Misc. 64. 

Tex.—-City of Wichita Falls v. 

Swartz, Clv,App., 67 'S.W.2d 23’6. 

62 C.J. p 1099 note 85. 

Added ohllgatlon necessary 

Breach of contract may only be 
treated as a tort where the law casts 
its separate obUgrabion.—^Helm v. Inr 
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ter-Ins. Exchange f o-r Auto. Club of i 
Mo., 192 S.W.2d 417, 354 Mo, ‘935, 167 
A.L R. 238—Lowery v. Kansas City, 
86 S.W2d 104, 337 Mo. 47. 

68. Ga —University Apartments v. 
Uhler, 67 S.E,2d 201, 84 Ga.App. 
720. 

Mo.—Helm v, Inter-Ins. Exchange for 
Auto. Club of Mo., 1192 S.W.2d 417, 
364 Mo. 936, J67 A.L.R. 238—Cor¬ 
pus Juris cited in. Lowery v. Kan¬ 
sas City, 85 SW.2d 104, 110, 337 
Mo. 47. 

N.J.—Swenson v. Nairn, 30 A.2d 897, 
21 N.J.Misc. 70. 

N.M.—State v. First Nat. Bank, 30 
P.2d 728, 38 N.M. 225. 

N.Y.—Glanzer v. Shepard, 186 N.T.S. 
88, 194 App.Div. ‘693, affirmed 135 
N.E. 275, 233 NT. 236. 

62 CJ. p 1099 note 86. 

Basis for liability 

Ordinarily liability in tort to one 
not party to contract can be founded 
only on positive duty, independent 
of contract, although arising out of 
state of facts created by contract.— 
Trecartin v. Mahony-Troast Const. 
Co., 87 A.2d 349, 18 N.J.Super. 380. 
Back cf privity not a bar 
Where a defendant has committed 
only breach of contract, he is liable 
to those only with whom he has con¬ 
tracted, but, where he has committed 
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I breach of duty apart from contract, 

‘ he is not protected by setting up a 
contract in respect of the same mat¬ 
ter with another person—^^tna Ins. 
Co. V. Illinois Cent. R. Co., 6 N.E 2d 
189, 365 Ill. 303, certiorari dismissed 
58 S.Ct. 269, 302 U.S. 652, 82 L Ed. 
606. 

69. Cal.—C. S. Smith Metropolitan 
Market Co. v. Lyons, 10'6 F.2d 414, 
116 Cal 2d 389—Fortenbury v. Supe¬ 
rior Court in and for Los Angeles 
County, 106 P.2d 411, 16 Cal.2d 406. 

70. Iowa.—-Haynes v. Presbyterian 
Hospital Ass’n, 45 N.W.2d 161, 241 
Iowa 1269. 

71- N.J.—Booth V. Burgess, 66 A. 

226, 72 N JEq. 181. 

62 C.J. p 109‘9 note 88, 

72. N.Y.—^Advance Music Corn. v. 
American Tobacco Co., 70 N.E.2d 
401, 296 N.Y. 79—Purofied Down 
Products Corp. v. National Ass'n 
of Bedding Mfrs., 97 N.T.S.2d 683. 
Basis 

The justification for the commis¬ 
sion of acts which are ordinarily tor¬ 
tious must rest on the fact that the 
defendants themselves sought to ac¬ 
quire a direct and immediate, rather 
than a remote or secondary, benefit 
from such acts.—Pashioncraft, Inc,, 
V. Halpern, 48 N.E.2d tl, 313 Mass. 
335. 
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§§ 11-12 TORTS 

§11. -Public Necessity or Safety; Acts 

of State 

In general, acts pertaining to the public welfare, 
convenience, necessity or safety which conflict with 
private rights are not tortious. 

Where a political entity, while exercising gov- 
ernmental functions, through its officers or agents, 
intrudes on private interests, such conduct, in the 
absence of statute, constitutes no tort on the part 
of the governments^ To some extent, the insuffi¬ 
ciency of the conduct as a basis for tort is operative 
with respect to the officers or agents whose conduct 
IS complained of,*^^ particularly where they are ju¬ 
dicial officers, as discussed in Judges §§ 62-67. The 
defense has been of frequent application in cases 
involving the police power.5 

Public convenience^ necessity^ or safety. It is a 
maxim of the common law that, where public con¬ 
venience and necessity come in conflict with private 
right, the latter must yield to the former hence, 
the necessity or safety of the public'^'^ or of some 
portion, or member, of the public*^^ at times will per¬ 
mit the doing of acts to prevent imminent loss or 
destruction or great general inconvenience, which 
without the existence of such necessity would be a 
wrongful invasion of right, but which, in view of 
the element of necessity, are not tortious.'^^ This 


doctrine of necessity applies with special force to 
the preservation of human life,^® but is not con¬ 
fined thereto.^'^ However, although conduct be 
nontortious by reason of necessity, a subsequent 
exceeding of one’s authority may constitute one a 
trespasser ab initio, as discussed in Trespass § 16, 
also 63 CJ. p 899 note 11 et seq. 

§ 12. - Restriction or Relinquishment by 

Prior Voluntary Conduct of Party In¬ 
jured 

A person may by language or acts manifest a defi¬ 
nite assent to conduct which would be violative of his 
rights in the absence of consent, and such conduct, 
therefore, will not constitute a tort. Such assent may 
also arise by operation of law. 

In the second class of defenses, that is, those 
arising from the injured person’s diminution of 
his rights by his own conduct, the maxim. Volenti 
non fit injuria, applies. Where a person has vol¬ 
untarily manifested a definite assent to conduct 
which would be violative of his rights in the ab¬ 
sence of consent, such conduct, in view of the as¬ 
sent, infringes no right and constitutes no tort.83 
In order to sustain this defense, however, there 
must be a true assent, and a claimed assent which 
is not voluntary,^^ or which is given by one inca¬ 
pable of assenting,^^ is insufficient. If the act is 


73. U.S—^Americana Banana Co. v 
United Fruit Co., TTY, 166 F '261, 
92 C.C.A. 325, affirmed 29 S Ct 511, 
213 US. 347, 53 L.Ed. 826, 16 Ann. 
Cas. 1047. 

62 C.J. p 1100 note 90. 

Liability for conduct Incidental to 
g-overnmental acts of: 

Counties see Counties §§ 215-219, 
District of Columbia see District of 
Columbia § !15. 

Municipal Corporations see Munic¬ 
ipal Corporations §§ 745-949 
Scb-ool districts see Schools and 
Sohool Districts §§ 320-322. 
States see States § 130. 

Territories see Territories § 34. 
Towns see the C.J.S. title Towns § 
112, also 63 C.J. p 173 note 1 et 
seq. 

United States see the C.J.S. title 
United States § 139, also 65 C. 
J. p 1363 note 20 et seq. 

74. U.S.—Case of Wig'grins, 3 Ct.Cl. 
412. 

62 C.J. p 1100 note 97. 

Liability of officers for acts or omis¬ 
sions see Officers §§ 125, 126. 

Military officers see Army and ISTavy 
§ 37. 

75. N.C.—^Levin v. Burlington, 39 S 
E. 822, 129 N.C. 184, 65 L.R.A. 396. 

62 CJ. p 1100 note 99. 

Nature, extent, and exercise of po¬ 


lice power generally see Constitu¬ 
tional Law §§ 174-198. 

76. Cal.—Surocco v. Geary, 3 Cal. 
69, 73, 58 AmD. 385. 

62 C.J. p 1100 note 1. 

77. Me —Seavey v. Preble, 64 Me. 

120 . 

Tenn.—^Harrison v. Wisdom, 7 Heisk. 
99. 

78. N.H.—Colby v. Jackson, 12 N.H. 
526. 

62 C.J. p 1100 note 3. 

79. Me—Seavey v. Preble, 64 Me. 

120 . 

62 C.J. p 1100 note 4. 

80. Vt—Ploof V. Putnam, 71 A. 188, 
81 Vt 471, 130 AmS.R. 1072, 20 
L.R.A ,N.S., 152, 15 Ann Cas. 1161. 

81. Cal.—Surocco v. Geary, 3 Cal. 
69, 68 AmD. 385. 

62 C.J. p lilOO note 6. 

82. S.O—Powell V. Drake, 18 S.E 2d 
745, 199 S.C. 212. 

Tenn—Talbot v. Taylor, 201 S.W 2d 
1, 184 Tenn 428. 

Vt.—Oligny V. Underwood, 71 A.2d 
260, 116 Vt. 193. 

62 C.J. p 1100 note 9. 

83. Ala.—Law v. Gulf States Steel 
Co., 1175 So. 322, 27 Ala.App. 484, 
certiorari denied 175 So. 326, 234 
Ala. 352. 


Tex.—Perkins v. Nail, Civ.App., 37 
S.W..2d 211. 

62 C.J. p 1101 note 10. 

Requested act 

One cannot complain of proximate 
consequences of act done at his re¬ 
quest.—^Law V. Gulf States Steel Co , 
156 So. 835, 229 Ala. 305—^Law v. 
Gulf States Steel Co., 175 So 322, 
326, 27 Ala,App. 484, certiorari denied 
175 So, 326, 234 Ala. 352. 

Participation, as consent 

One generally cannot recover dam¬ 
ages for act in which he actively 
participated without being induced 
to do so by fraud or misrepresenta¬ 
tion. 

Okl.—Bronough v. Jones, 49 P 2d 715, 
717, 173 Okl. 386. 

Va.—^Basket! v. Banks, 4‘5 S.E.2d 173, 
186 Va. 1022. 

84. Tenn.—^Harrison v. Wisdom, 7 
Heisk. 99. 

62 C.J. p 1101 note 11. 

Xntent and knowledge required 

In order to bar recovery for vol¬ 
untarily placing oneself in way of 
injury intended by another, there 
must be intentional self-iniury and 
knowledge that it will result.—Per¬ 
kins V. Nail, Tex.Civ.App., 37 S.W. 
2d 211. 

85. Tex.—^McCue v. Klein, 60 Tex. 
168, 169, 48 Am.R. 260. 

02 C.J. p 1101 note 12. 
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conduct tending to be productive o£ one’s own death, 
to which the policy of the law forbids anyone to 
assent, consent thereto is inoperative.^^ The vol¬ 
untary suspension by plaintiff of his exercise and 
enjoyment of a right furnishes no justification to 
defendant for preventing him from the possibility 
of enjoying it.^'^ In consideration of the well- 
founded policy of the law that no man will he per¬ 
mitted to acquire a right of action from his own 
unlawful act or wrong, as discussed in Actions § 13, 
one who consents to, and participates in, an im¬ 
moral, illegal, or otherwise wrongful act cannot 
recover damages from other participants for the 
consequences of that act.^S 

Assumption of risk. The doctrine of assumption 
of risk, which is one of very frequent application 
in the law of master and servant, as discussed in 

B, ACT o: 


TORTS §§ 12-13 

Master and Servant §§ 357-420, has sometimes 
been said to be confined to that field but there 
is authority to the contrary.Xhe doctrine may 
be, and has been, stated in terms of assent in that 
the person injured by submitting voluntarily to 
known dangers with a realization of the risk as¬ 
sents to a qualification of his rights to an extent co¬ 
terminous with the appreciated peril, and, as a re¬ 
sult of such assent, cannot, in the absence of statute, 
base a tort on harms produced by the assumed dan¬ 
ger.®^ If the party injured did not know the facts 
constituting the peril,'^^ or did not, although know¬ 
ing such facts, appreciate the extent of the risk,®’^ 
or, although appreciating them, did not voluntarily 
assent thereto,no assent sufficient to qualify his 
right is made out and no defense can he based on 
this doctrine. 

OMISSION 


§ 13. Necessity for Breach of Duty and In- In order to constitute a tort, not only must a 
vasion of Right right and duty exist, as discussed supra § 6, but 

there must be conduct constituting a breach of 

In order to constitute a tort there must be conduct , oj. • <• i ^ 

constitutinq a breach of duty or a violation of a right. duty^^ or a violation of a right. There must be a 


86. Ohio—Milliken v. Heddesheimer, 
144 N.E 264, 110 Ohio St. 381, 33 
A.L..R. 53 

62 C.J. p 1101 note 13. 

87. Conn.—Chapman v. Thames Mfg". 
Co., 13 Conn 269, 33 Am.D. 401. 

88. Or.—Ibach v, Jackson, 35 P.'2d 
672, 148 Or 92. 

Va.—Miller v. Bennett, 56 S.E.2d 217, 
190 Va. 162, 21 A-LrR2d 364. 

89. Ind —Parry Mfg. Co. v, Crull, 
101 TSr.E 756, 56 Ind.App. 77. 

62 C.J. p 1101 note 16. 

90 . vt.—Cover v. Central Vermont 
R Co, 118 A. 874, 877, 96 Vt. 208. 

62 C J. p 1101 note 17. 

Assumption of risk: 

By travelers at railway crossings 
see Railroads § 815. 

Of- 

Defects or obstructions in high¬ 
ways see Highways § 270. 
Negligence generally see Negli¬ 
gence § 174. 

SI. Ohio. —-Corpus Juris cited iu 

Gill V. Arthur, 43 N.B.2d 894, 899, 
69 Ohio A'pp. 386. 

62 C.J. p 1102 note 18. 

92. Vt.-—Cover v. Central Vermont 
R. Co., 118 A. 874, 96 Vt. 208. 

93. Mass—McGuire v. Almy, 8 N.E. 
2d 760, 297 Mass. 3'23. 

62 C.J. p 1102 note 20. 

Tacts to be considered 

Consent to be injured does not 
always follow from intentional in¬ 
curring of risk by injured person, but 
degree of danger, stress of circum¬ 


stances, and expectation or hope that 
others will fully perform their du¬ 
ties may have to be considered.—Mc¬ 
Guire V. Almy, supra. 

94. Ark.—Chicago, etc., R. Co. v. 
Lewis, 145 S W. 898, 1103 Ark. 99. 

62 C.J. p 1102 note 21. 

95. U.S,—Clark v. U. S., D C Or., 109 
P.Su'pp. 213—Burks v Colonial Life 
& Acc. Ins. Co., DCGa., 98 F Supp. 
140, affirmed, C.A., 192 F.2d 643, 
certiorari denied 72 S.Ct 648, 343 
US. 915, 96 L.Ed. 1330—Schuh v. 
Prudential Ins. Co. of America, D. 
C Minn., 96 F Supp. 400—Laclede 
Steel Co, V. Silas Mason Co , DC. 
La, 67 FSupp. 761—Corpus Juris 
cited iu Gendler v, Sibley State 
Bank, D.C.Iowa, 62 F.Supp. 805, 813 
—Boston Cas. Co v. Bath Iron 
Works Corp, D.C.Me., 47 F.Supp 
616, affirmed, CCA., 136 F.2d 31— 
Knight V. Atlantic Coast Line R. 
Co., D.C.Ga., 4 F.Supp. 713, affirmed, 
C.C.A., 73 F.2d 76, 99 A.L.R. 405— 
Munger v. Equitable Life Assur. 
Soc. of U, S., D.C.Mo., 2 F.Supp. 
*914. 

Fla.—^First Nat. Bank v. Filer, 146 
So. >204, 107 Fla. >526, 87 A.L.R. 
‘2'67. 

Ill,—^.®tna Ins. Co. v. Illinois Cent. 
R. Co., 6 N.B.2d 189, 365 Ill. 303, 
certiorari dismissed 58 SCt. 269, 
302 U.S. 652, 82 L.Ed. 605. 

Ky.—Metropolitan Life Ins. Co. v. 
Tye, 175 S.W.2d 366, 295 Ky. 697-— 
Corpus Juris quoted iu St. Mat¬ 
thews Bank & Trust Co. v. Mitch¬ 
ell, 71 S.W.2d 2, 3, 254 Ky 156. 
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La.—^Douglas v. Haro, App., 32 So.2d 
'387, reversed on other grounds, 39 
So 2d 744, 214 La. 1099—Weadock 
v. Eagle Indemnity Co., App., 15 
So.2d 132. 

Md.—State, to Use of Lorenz v. 

Machen, 1165 A. '695, 164 Md. 579. 
N.H.—^Vartan Garapedian, Inc v. 
Anderson. 31 A.2d 371, 92 N.H. 

390—Duncan v. Lumbermen’s Mut. 
Cas. Co, 23 A.2d 325, 91 N.H. 349. 
N. J —‘Pyle V. Fidelity Philadelphia 
Trust Co., 10 A.2d 482, 18 N.J.Misc. 
54. 

N.T.—Levenson v. New York, N. H. 
& H. Ry. Co., 149 NT.S. 626, 16'4 
App.Div. 243. 

Ohio.—Hilleary v. Bromley, 64 N.E. 
2d 832, 146 Ohio St. 212—Mudrich 
V. Standard Oil Co., 86 N.E.2d 324, 
87 Ohio App. 8 

Pa.—Summit Hotel Co. v. Nat. Broad¬ 
casting Co., 8 A.2d 302, 336 Pa. 182, 
124 A.LR. 96 8. 

S.D—Miller v. Hanson, 8 N.W.2d 
927, 6'9 S.D. 218. 

Tenn —Southern Ry. Co. v. Whaley, 
98 S.W:2d 1061, 170 Tenn. 668. 

6.2 C.J. p 1102 note 31. 

96. U.S —Burks v. Colonial Life & 
Acc, Ins. Co., D.C.Ga,, 98 F.Supp. 
140, affirmed, C.A., 192 P.2d 543, 
certiorari denied 72 S.Ct. 648, 343 
U.S. 916, 96 LEd. 1330—^Schuh v. 
Prudential Ins. Co. of America, D. 

C. Minn., 96 F.Supp. 400—Boston 
Oas. Co. V. Bath Iron Works Corp , 

D. C Me., 47 F Supp, 616, affirmed, 
C.C.A., 13'6 F.2d 31—U. S. v. Rogers 
& Rogers, D C.Minn., 36 F.Supp. 79, 
appeal dismissed 121 F.2d 1019. 
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§§ 13-15 TORTS 

wrong done;®'^ and, conversely, the absence of le¬ 
gal injury is fatal to the existence of a tort.^S Xhe 
wrongfulness of defendant’s acts is not measured by 
the extent of the damage threatened.^® 

§14. Exercise of Right as Act Complained of 

While it has been broadly stated that the exercise 
of a legal right cannot be a legal wrong to another, it 
has been recognized that one must so conduct himself, 
manage his own affairs, and use his own property as not 
to infringe on the rights of others. 

While it has been broadly stated that the exer¬ 
cise by one man of a legal right cannot be a legal 
wrong to another,^ that an act is not wrongful if 
done in the exercise of an equal or superior right, 
and is not infected was a purpose to inflict indirect 
injury,2 that a person may use all such force as is 
reasonably necessary to protect his person or prop¬ 
erty,® and that one is not an insurer that his lawful 
acts shall not injuriously affect others,^ it has been 
recognized that one must so conduct himself,^ man¬ 
age his own affairs,® and use his own property’^ 
as not to infringe on the rights of others. Nev¬ 
ertheless, it has been pointed out that even the ex¬ 


ercise of a right, in a manner which is unlawful, 
constitutes a tort,® wherein the liability arises on 
and for the manner of acting, rather than the act it¬ 
self.® 

Any discussion turning on the exercise of de¬ 
fendant’s rights is apt to be misleading, and to di¬ 
vert attention from the true question to be consid¬ 
ered, which is whether defendant, by his conduct, 
has invaded plaintiff’s rights, not whether he has 
exercised his own.^® 

§15. Sufficiency 

Whether or not conduct Is tortious depends on the 
circumstances, and conduct not unlawful at its incep¬ 
tion may by reason of changing circumstances become 
unlawful if continued. 

Whether or not conduct is tortious depends on 
the circumstances,^^ and conduct not unlawful at 
its inception may by reason of changing circum¬ 
stances become unlawful if continued.^® Ordinari¬ 
ly, the gravity of defendant’s conduct and the 
amount of injury caused are factors in arriving at 
the amount of recovery, and are not determina- 


Fla.—Banfield v. Addington, 140 So. 
893, 104 Fla. 661. 

m.—Bennett v. Illinoi'S Power & 
Light Corporation, 189 N.E. 899, 355 
Ill. S64. 

Kan.— Corpus CTuris cited in Kitche¬ 
ner V. Williams, 236 P.2d 64, 72, 
171 Kan. 540. 

Ky.—^Metropolitan Life Ins. Co. v. 
Tye, 175 S.W.2d 366, 295 Ky. 697— 
Haney v. Stamper, 125 SW.2d 761, 
277 Ky. 1—Corpus Juris quoted in 
St. Matthews Bank & Trust Co. v. 
Mitchell. 71 SW.2d 2, 3, 254 Ky. 
156. 

ND. —Corpus Juris cited in Milde v. 
Leigh, 28 N.W.2d 530. 537, 75 N.D. 
418. 

62 C.X p 1102 note 32. 

97. U.S.—^Bayard v. Traders & Gen 
Ims. Co., D.C La., 99 P.Supp. 343. 
Me.— Corpus Juris cited in Sweeney 
V. Dahl. 34 A.2d 673, 676, 140 Me. 
133. 

N.J.—Spiegel V. Evergreen Cemetery 
Co., IE'S A. 585, 117 H.J.Law 90— 
Beale v. McAlister Coal Co., 83 A 
178, 82 K.JLaw 161—^Ulshowski v. 
Hill, 39 A, 904, 61 H.J.Law 376— 
Smith V. Okerson, 73 A. 2d 857, 
8 K.J.Super. 560. 

Wash.—Jones v. Matson, 104 P,2d 
59(1, 4 Wash.2d 659, 

62 C.J. p 1103 note 33. 

Violation of statute or code provi¬ 
sion essential 

U.S—Bayard v. Traders & Gen. Ins. 

Co., D.C.La., 99 F.Supp. 343. 

Lia.—^Adams v. Golson, 174 So. 876, 
187 La. 363. 


98. D.C—^Aktiebolaget Bofors v XT. 
S., D C, 93 F.Supp. 131, affirmed 194 
F2d 145, 90 U.S.App.D.C. 92 

Ga.—Irwin v. Torbert, 49 S.B 2d 70, 
204 Ga 111. 

H. Y.—Pickard v. Collins, 23 Barb 
444—Friedman v. Roseth Corp , 74 
3SrT.S;2d 733, 190 Misc 742, modi¬ 
fied on other grounds Friedman v 
Odora Co., 75 N.T S 2d 515, 273 App. 
Div. 755. 

Pa.—Mike v. Lian, 185 A. 775, 322 
Pa. 353—Christie v. Greenleaf, 78 
Pa.Dist. & Co. 191. 

Pailure to keep promise 

One, otherwise under no legal duty 
to do a thing, and not assuming any 
contract obligation to do it, is not 
guilty of a tort by merely promising 
to do it and failing to keep such 
promise.—Houston Milling Co v. 
Carlock, Tex Clv.App., 183 S.W.2d 
1013. 

99. N.Y.—Genesee County Patrons 
Fire Relief Ass’n v. L. Sonneborn 
Sons, 189 K.B. 551, 263 N.Y. 463. 

I. Mo.—'McAnarney v. Common¬ 
wealth Loan Co., App., 208 S.W.2d 
480. 

Va.—Yoder v. Givens, 18 S.E.2d 380, 
179 Va. 229. 

62 C.J. p 1103 note 36. 

“Legal right’" defined in general see 
62 C.J.S. p 1042 note 76 et seq. 

2. N.J.—Kingston Trap Rock Co. v. 

International Union of Operating 
Engineers, Local No. 825, 825-A 

and 8.25-B, 19 A2'd 661, 129 N.J.Eq. 
670. 

3. Cal.—^MacLeod v. Fox West Cpast 
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Theatres Corp, 74 P.2d 276, 10 Cal. 
2d 383. 

4, N J.—Smith V. Okerson, 73 A.2d 
857, 8 NJ.Super. 560. 

5, Miss.—Chadwick v. Bush, 163 So. 
823, 174 Miss 75 

Ohio.—Cincinnati <fe Suburban Bell 
Tel. Co. V. Eadler, 61 NE.2d 795, 
75 Ohio App. 258. 

Tex —Gulf Production Co. v. Adams, 
Civ.App, 49 SW.2d 889, error re¬ 
fused. 

6, N.Y.—^Ford v. Grand Union Co, 
270 N.Y.S. 162, 240 App.Div. 294. 

7- Ark—Spartan Drilling Co. v. 

Bull, 252 SW.2d 408. 

Pa—Waschak v. Moffat, Cora PL, 53 
Lack.Jur. 185. 

62 C.J. p 1103 note 37. 

“Sio utere tuo ut alienum non Isedas” 
see 80 C.J S. p 1274 note 55 et seq. 

8. Mmn —Sorenson v. Chevrolet Mo¬ 
tor Co, 214 N.W. 754, 171 Minn. 
-260. 

62 C.J. p 1103 note 38. 

9. N.Y.—Booth V. Rome, etc., R. Co, 
35 N.E. 592, 594. 140 N.Y. 267, 24 
L.R,A. 105, 37 AmS.R. 552. 

62 C.J. p 1103 note 39. 

10. III.—Carlson v Carpenter Con¬ 
tractors’ Ass’n of Chicago, 137 N. 
E. 222, 305 Ill. 331, 27 A L R. >625. 

11. Mass.—Emmons v. Alvard, 69 N. 
E. 126, 177 Mass. 466. 

12. N.H.—^Vartan Garapedian, Inc., 
V. Anderson, 31 A 2d 371, 92 N.H. 
390—White v. guncook Mills, 13 A 
2d 729, 91 NH. 92—Hood v. Nash¬ 
ua, 13 A.3d 726, 91 N.H. 98. 
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tive of the right to recover.^3 Liability to respond 
in damages arises from the nature of the acts, 
and not from the identity of the parties.^^ 

When the wrongful acts of a person induce harm 
through their effect on another’s mind and ner¬ 
vous system, the former is liable whether such 
wrongful conduct consisted of acts alone, or of acts 
accompanied by words, or mere spoken words 
alone.l^ Aside from public wrongs, there is au¬ 
thority that an act is not wrongful because of in¬ 
juries to things, but is wrongful because it is hurt¬ 
ful to another, and becomes an actionable tort be¬ 
cause it has done injury to personal or property 
rights of another.16 

Violation of statute^ It has been held generally 
that any violation of a statute is a delict,!'^ and that 
the violation of a penal statute may also constitute a 
civil tort.^^ More particularly, the violation of a 
statute by doing a prohibited act, or by failing to 
do a required act, makes the actor liable for an 
invasion of an interest of another, if the intent of 
the statute is exclusively or in part to protect an 
interest of the other as an individual, and the in¬ 
terest invaded is one which the statute is intended 
to protect, unless the statute expressly or by clear 
implication withholds from the parties injured the 
right to recover damages.^^ 


TORTS §§ 15-17 

§16. - Positive or Negative Conduct; 

“Act or Omission” 

There must be some unlawful act or omission at the 
foundation of every tort. 

A breach of duty being essential, there must be 
some unlawful act or omission at the foundation of 
every tort.^o While torts ordinarily arise from the 
commission of acts wrongful either in themselves 
or by reason of the manner of their performance, 
where there is a duty to act, and a right to require 
action, imposed by law, there may be torts 'based 
on the nonfeasance or omission to act.^i Other¬ 
wise stated, the act causing the injury may result 
from nonfeasance, malfeasance, or misfeasance.^^ 

§17. - Concurrence of Breach of Duty 

and Invasion of Right 

In order to give rise to tort liability, there must 
not only be an invasion of right, but the invasion must 
result from the breach or omission of a correlative duty. 

While every wrongful invasion of a protected 
right causing damage gives rise to a tort,‘^2 to have 
that result, there must not only be an invasion of 
right, but the invasion must be wrongful, that is, 
must result from the breach or omission of a cor¬ 
relative duty; otherwise it will not be tortious. 
While it has been held that a tort may be an acci¬ 
dent,^5 generally there can be no liability for pure¬ 
ly accidental injuries nor can tort be based on 
involuntary conduct in the face of an overpowering 
emergency for which the actor is not responsible.^'^ 


13. D.C.—^Wallace v. Shoreham Ho- | 

tel Corp., Mun.App., 49 A.2d 81. | 

14. Neb.—In re Platte Valley Public 
Power & Irrigation Dist., 289 N.W. 
383, 137 Neb. 313. 

15. Oal.—^Bowden v. Spiegel, Inc., 
216 P.2d 671, 96 Cal App.2d 793— 
Emden v Vitz, 198 P.2d 696, 88 Cal. 
App 2d 313. 

16. Ala.—Fidelity & Guaranty Fire 
Corp., Baltimore v. Silver Fleet 
Motor Exp., 7 So.2d 290, 242 Ala. 
659, 

17- Mo.^—^Lfowery v. Kansas City, 85 
SW.2d 104, 337 Mo. 47. 

Ohio—Phillip Metropolitan Colored 
Methodist Episcopal Church v. Gen¬ 
eral Cas. Co. of America, 8*9 N.E 2d 
111, 86 Ohio App. 261, aflirmed Phil¬ 
lip Metropolitan Colored Church v. 
Wahn Evans & Co., 91 N.E.2d 686, 
153 Ohio St 335, 17 A.E.R,2d 1007. 

18. U.S.—Jacobson v. New TorR. N. 
H. & H. R. Co., C.A.Mass., 206 F.2d 
163, affirmed 74 S.Ct 474. 

NY.—Hillside Realty Corp. v. Nor¬ 
ton, 101 N.Y.S.2d 437, 198 Misc. 302. 

19. U.S.-T-ICardon v. National Gyp¬ 
sum Oo„ I>.O.Pa., 69 F.&upp. 512. 


20. Ohio—^Kuhn v. Bader, lOll N.E | 
2d 322, 89 Ohio App. 203. 

Tenn.—Southern Ry. Co. v. Whaley, 
98 S.W.2d 1061, 170 Tenn. 668. 

Tex — Corpus Juris cited in Mont¬ 
gomery Ward & Co. v. Scharren- 
beck, 204 S.W.2d 608, 610, 14'6 Tex. 
163. 

62 C.J. p 1104 note 44. 

21. U.S.—Harzfeld's, Inc., v. Otis El¬ 
evator Co., D.C.Mo., 114 F.Supp. 
480. 

Mo.—Lowery v. Kansas City, 86 S.W. 
2d 104, 337 Mo. 47. 

N.J.—Louis Kamm, Ino., v. Flink, 176 
A. 62, 113 N.J.Law 682, 

Tex.— Corpus Juris cited in Mont¬ 
gomery Ward & Co. v. Scharren- 
beok, 204 B.W..2d 508, 610, 146 Tex. 
163. 

62 C.J. p 1104 note 45. 

22. Wyo.—^Price v. State Hi&hway 
Commission, 167 P.2d 309, 62 Wyo. 
386. 

23. U.S.—Ketterer v. Armour & Co., 
N.Y., 247 F. 921, 160 C.C.A. Ill, L. 
R,AA918D 798. 

24. U S.— Corpus Juris cited in 

Gendler v. Sibley Gtate Bank, D.C. 
Iowa, 62 F.Supp. 806, 813. 
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Tex.—Thomas v. Southern Lumber 
Co., Civ.App., 181 S.W.2d 111. 

62 C.J. p 1104 note 47. 

Enabling another to commit a tort 

The doing of an act which is in it¬ 
self perfectly lawful will not render 
one liable as for a tort, simply be¬ 
cause the unintended effect of such 
act is to enable or assist another per¬ 
son to do or accomplish a wrong. 
Iowa.—^Konecny v. Hohenschuh, 173 
N.W. 901, 188 Iowa 1075. 

Pa—Noll V. Marian, 32 A.2d 18, 347 
Pa. 2,13. 

25. Ala.—^American Mut. Liability 
Ins. Co. V. Agricola Furnace Co., 
133 So. 677, 236 Ala. 636. 

26. U.S.—Parrott v. Wells, Cal., 15 
Wall. 624, 21 L.Ed. 206. 

62 C.J. p 1104 note 49. 

Insufficiency of mere accident as ba¬ 
sis for liability in negligence see 
Negligence § 21. 

27- N.Y.—Laidlaw v. Sage, 52 N.E. 

•679, 168 N.Y. 73, 44 L.R.A. 216. 

Acts in emergency as negligence see 
Negligence $ 17. 
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However, it has been said that any voluntary vio¬ 
lation of another's legal right is a tort.^^ Converse¬ 
ly, to constitute a tort, defendant must not only 
commit a wrongful act, or breach of duty, but the 
improper or unlawful conduct must be such as to 
interfere with or injuriously affect plaintiff’s 
rights.-^ 

§ 18. - Culpability in General 

Conduct, wrongful in the sense that it involves moral 
turpitude, is not an essential characteristic of tort, and 
some torts may exist, although no such wrongfulness is 
present. 

Conduct, wrongful in the sense that it involves 
moral turpitude, is not an essential characteristic 
of tort, and some torts may exist, although no such 
wrongfulness is present.^o The early common law 
required everyone who caused harm to another to 
make good the loss regardless of any fault on the 
part of the actor.si Among the modern authorities, 
while some have held that liability ex delicto can¬ 
not exist without fault,and that it is unjust to re¬ 
quire a person to pay losses resulting from harm 
caused innocently or accidentally without fault,^^ 


it has been recognized that fault is not a universal 
prerequisite to liability for tort,34 and, in some ju¬ 
risdictions, the courts have evolved the doctrine of 
absolute liability or liability without fault, which 
is predicated on the theory that the actor, realiz¬ 
ing the hazard of his undertaking, nevertheless as¬ 
sumes the risk connected therewith, and, notwith¬ 
standing he is free from all wrong, and has used 
utmost care, he nevertheless is liable for any inva¬ 
sion of the person or property rights of another.^5 

The rule of absolute liability applies where harm 
and resulting damage are the necessary consequenc¬ 
es of what defendant is doing, or are incident to 
the activity itself, or the manner in which it is con¬ 
ducted so that, where a person, fo-r his own 
purposes, brings or collects on his land, or permits 
to accumulate there, something which is likely to 
cause injury to others if it escapes, such person 
acts at his peril, and if it escapes and causes injury 
to the other, he is answerable in damages for the 

natural consequences. ^7 The doctrine is applied to 

extrahazardous occupations or activities.^^ While 
there is authority that the doctrine of absolute lia- 


28. N.T—Bolivar v. Monnat, 248 N. 
Y.S. 722, 232 App.Div. 33. 

62 C.J. p 1104 note 51. 

29. Pa—^Bollin v. Elevator Const. 
& Repair Co, 63 A 2d 19, 361 Pa. 7, 
6 AX.R.2d 277—Maize v. Atlantic 
Refining Co., 41 A 2d 850, 352 Pa 
51, 160 A.L.R. 449—Ebbert v. Phil¬ 
adelphia Electric Co., 198 A. 323, 
330 Pa. 257 

62 C.J. p 1104 note 52 
Necessity that breach of duty be 
proximate cause of loss see infra § 
27. 

30. Me.—Galvin v. Bacon, 11 Me. 28, 
25 Am D. 258, 

62 C.J. p 1105 note 54 
Sufficiency of moral fault as basis for 
tort see supra § 8. 

31. N.Y.—Sweet v State, 89 N.Y.S 
2d 506, 195 Mi'sc. 494 

Pa.—'Commonwealth by Dept, of Jus¬ 
tice for and on behalf of Dept of 
Forests and Waters v. Schwalm, 
Com.Pl., 45 SchLegRec. 200. 

32. La.—Johnson v. Butterworth, 
<157 So. 121, 180 La, 586—Heath v. 
Suburban Building & Loan Ass’n, 
App , 163 So. 546. 

Statutes aot creating liability 

Statutory provisions relating to 
offenses and quasi-offenses and to 
liability for acts causing damage do 
not create liability without fault — 
Bourgeois v. Indemnity Ins. Co. of 
North America, La.App., 60 So.2d 718. 
Act not volTuitary 

W'here the asserted wrong is not 
one dependent on a voluntary act of 


defendant, there is no tort in the ab¬ 
sence of fault.—Brown v. Collins, 53 
N.H. 442, 16 Am.R. 37-2. 

33. N.Y.—Sweet v. State, 89 N.Y.S. 
2d 506, 195 Misc. 494. 

34. Mass.—McGuire v. Almy, 8 N.E. 
2d 760, 297 Mass. 323. 

35. U.S.—E I. Du Pont De Nemours 
& Co. V. Cudd, C.A.C 0 I 0 ., 17'6 P2d 
855. 

Cal—^Motzer v. Paoli, 242 P.2d 91, 
110 Cal.App.2d 141. 

Basis for liability 

Under doctrine of liability without 
fault, liability rests not on negli¬ 
gence, but on intentional doing of 
that which person knows or should, 
in exercise of ordinary care, know 
may in normal course of events rea¬ 
sonably cause loss to another.—Zam- 
pos V. U. IS ‘Smelting, Refining & Min. 
Co, C A Utah, 206 P.2d 171. 

Violation of safety statute 

The violation of a safety statute, 
enjoining a specific legal requirement 
for protection of others, imposes on 
the actor strict or absolute liability 
for resulting harm without regard to 
care exercised to prevent resulting 
harm.—Sweet v. State, 89 N.Y.S 2d 
506. 195 Misc 494. 
lu Pennsylvania 

(1) Doctrine of liability without 
fault will not generally be applied 
unless required by some public policy 
or contract of parties.—Summit Ho¬ 
tel Co. V. National Broadcasting Co,, 
8 A 2d 302, 336 Pa. 182, 124 A.L.R. 
968—Pennsylvania Coal Co. v. San¬ 
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derson, 6 A. 453, 113 Pa. 126, 57 Am. 
R. 445—Waschak v. Moffat. 96 A.2d 
163, 173 Pa.Super. 209. 

(2) Doctrine of liability without 
fault has limited application, and 
trend of judicial decisions is to re¬ 
strict further the scope of its opera¬ 
tion rather than to- expand it.—^Was- 
chak V. Moffat, supra—^Waschak v. 
Moffat, Com.PL, 53 Lack.Jur. 185— 
Commonweal til by Dept, of Justice 
for and on behalf of Dept, of Forests 
and Waters v. Schwalm, Com PI., 45 
Sch.Leg.Rec. 200. 

36. NY.—Sweet v. State, 89 N.Y.S. 
2d 506, 195 Misc, 494. 

37. U.S—Zampos v. U. S. Smeltiifg, 
Refining & Mm. Co., C.A.Utah, 206 
F.2d 171. 

38. U.S.—E. I. Du Pont De Nemours 
& Co. V. Cudd, C.A.C 0 I 0 ., 176 P.2d 
855. 

Bimits of applicability 

(1) In a case where the court ex¬ 
pressed d'oubt as to whether the 
courts in its jurisdiction would go 
that far, it was stated that the pre¬ 
vailing rule admits liability in the 
absence of fault only in connection 
with an activity that is not a matter 
of common usage, and that neces¬ 
sarily involves a risk of serious harm 
to others, and not even in such case 
if the activity is carried on in pur¬ 
suance of a public duty.—Smith v. 
Okerson, 73 A,2d 867, 8 N.J.Super. 
560. 

(2) Proximate cause in general see 
infra $ '27. 
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bility prevails only as to injuries to land,^^ accord¬ 
ing to other authority, it applies to injuries to ad¬ 
joining property and to persons on adjoining prop¬ 
erty.^® However, it does not apply where the in¬ 
jury results to those who have reason to know the 
risk which makes the undertaking ultrahazardous, 
take part therein, and bring themselves within the 
area which will be endangered by its miscarriage.'^^ 
Otherwise stated, a person is barred from recov¬ 
ery for harm caused by the miscarriage of an ul¬ 
trahazardous activity only if he intentionally or neg¬ 
ligently causes the activity to miscarry, or, after 
knowledge that it has miscarried or is about to 
miscarry, he fails to exercise reasonable care to 
avoid the harm threatened thereby.Nevertheless, 
one is not barred from recovery for such harm 
caused by his failure to exercise reasonable care 
to observe the fact that the activity is being car¬ 
ried on, or by intentionally cofning into the area 
which would be endangered by its miscarriage.^3 

§ 19. - Motive 

Conduct which does not, either by itself or because 
of the manner of its exercise, constitute an invasion of 


the rights of another Is not tortious, however bad or 
malicious the actor's motives; and malicious motives, 
although they may make a bad act worse, cannot make 
that a wrong which is in its own essence lawful. 

The materiality of motive is dependent on the 
question of privilege.'^^ Conduct which does not, 
either by itself or because of the manner of its 
exercise, constitute an invasion of the rights of 
another is not tortious, however bad or malicious 
the actor’s motives,and malicious motives, al¬ 
though they may make a bad act worse, cannot make 
that a wrong which is in its own essence lawful.^® 

Conversely, where an act is, either inherently 
or because of the manner of performance, an un¬ 
privileged invasion of right, the absence of malice 
or the presence of a good motive does not render it 
any the less a tort;^'^ if the conduct is outside the 
zone of privilege, it is tortious regardless of mo¬ 
tive.'^ ^ 

While there is no liability in tort where there are 
legitimate purposes in doing a lawful act as well as 
malicious ones,^® even a lawful act intentionally 
done, out of malice and ill-will to injure another 
may, if not justified, constitute an actionable tort;^® 


39. Pa—Summit Hotel Co. v. Na¬ 
tional Broadcasting Co , 8 A.2d 302, 
336 Pa. 182, 124 A.L R. 968—^Was- 
chak V. Moffat, Com.PL, 63 Lack. 
Jur. 185. 

40. XJ.S.—^E. I. Du Pont De Nemours 
& Co. V. Cudd, C.A.C 0 I 0 . 176 F.2d 
8'55. 

Rights of adjoining landowners in 
general see Adjoining Landowners 
§§ 1-3. 

XTntLSual uses of land 

The doctrine of absolute liability 
applies to unusual and extraordinary 
uses of land which are so fraught 
with peril to others that the owner 
should not be permitted to adopt 
them for his own purposes without 
absolutely protecting his neighbors 
from injury or loss by reason of such 
uses.—^Pibre Leather Mfg. Corp. v. 
Ramsay Mills, Inc., 109 N.E 2d 910, 
329 Mass. 676—^Ainsworth v. Lakin, 
62 N.E. 746, 180 Mass. 397, 67 L.R.A. 
132. 

41. XJ.S.—^E. I. Du Pont De Nemours 
& Co. V. Cudd, C.A.C 0 I 0 ., 176 P.2d 
855. 

Cal.—Luthringer v. Moore, 190 P.2d 
1, 31 Cal 2d 489. 

42. Cal.—^Luthringer v. Moore, su¬ 
pra. 

43. Cal.—^Luthringer v. Moore, su¬ 
pra. 

44. Mass.—^Plant v. Woods, 57 N E. 
1011, 176 Mass. 492, 79 Am.S.B. 
330, 51 L.R.A. 339. 

62 C.J. p 1105 note 57. 

"Malice" defined see 64 C.J,S. p '912 
note 70 et sea. 


Motive as affecting negligent charac¬ 
ter of act see Negligence § 3. 
Determination of privilege 

Whether a privileged occasion ex¬ 
isted on which defendant could rely 
as justification for knowingly and in¬ 
tentionally causing damage to plain¬ 
tiff reauired determination whether, 
if some privilege existed, its limits 
had been exceeded, or if had been lost 
by resort to improper means or by 
actions so far actuated by express 
malice that all privilege ceased.— 
Owen V. Williams, 77 N E 2d 318, 322 
Mass. 356, 9 A.L R 2d 223. 

45. Ill.—^Aaron v. Dausch, 40 NE2d 
806, 313 Ill.App. 624—Dean v. Kirk¬ 
land, 23 N.E.2d 180, 301 Ill App. 
496. 

Mich.—Krause v. Hartford Acc. & In- 
dem. Co., 49 N.W..2d 41, 331 Mich. 
19. 

N.Y.—^Biber Bros. News Co. v. New 
York Evening Post, 258 N.Y.'S. 31, 
144 Misc. 406. 

N.C—In re Sharpe's Land, 63 S.E 2d 
302, 230 N.C. 412—Bruton v. Smith, 
36 S.E.2d 9, 225 N.C. 584—May v. 
Tide Water Power Co., 6 S.E 2d 
308, 216 N.C. 439. 

Tex—Griffin v. Palatine Ins. Co., 
Com.App, 235 S.W. 202, reversed 
on other grounds. Sup., 238 S.W. 
637. 

62 C.J. p 1105 note 68. 

46. Ill.—Aaron v. Dausch, 40 N.E. 
2d 805, 31*3 Ill App. 52’4—'Dean v. 
Kirkland, 23 N.E 2d 180, 301 Ill.App. 
496. 

Mich.—Krause v. Hartford Acc. & 
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Idem. Co., 49 N.W.2d 41, 331 Mich. 
19. 

N.C.—In re Sharpe’s Land, 63 S.E.2d 
302, 230 N.C. 412—Bruton v. Smith, 
36 SE 2d 9, 226 N.C. 684. 

Tex—Griffin v. Palatine Ins. Co., 
Com App, 235 S.W. 202, reversed 
on other grounds. Sup, 238 S.W. 
237—Magnolia Petroleum Co. v. 
Dubois, Civ App., 81 S.W.2d 1-67, 
error refused. 

62 O.J. p 110'6 note 60. 

47 . U S —Corpus Juris in 

Michelsen v. Penney, D C.N T., 41 
P.Supp. 603, 613, reversed in part 
on other grounds, C.C.A., 135 F.2d 
409, 

Neb.—^Newman v. Christensen, 31 N. 
W.2d 417, 149 Neb. 471. 

&2 C J. p 1106 note 61. 

48. U S — Corpus Juris in- 

Michelsen v. Penney, D C.N Y, 41 
P.Supp. 603, 613, reversed in part 
on other grounds, C.G.A., 135 P.2d 
409. 

62 C.J. p 1106 note 62. 

49. N.Y.—^Beardsley v. Kilmer, 140 
N.E. 203, 236 N.Y. 80, 27 A.L.R. 
1411—Brown v. Metropolitan News 
Co., 267 N.Y-S. 623, 149 Misc. 636— 
Biber Bros. News Co. v. New York 
Evening Post, 268 N.Y.S. 31, 144 
Mdse. 406. 

50. N.Y. — ^Advance Music Corpora¬ 
tion V. American Tobacco Company, 
70 N.E.2d 401, 29'6 N.Y. 79—Amer¬ 
ican Guild of Musical Artists v. 
Petrillo, 36 N.E.2d 123, 286 N.Y. 
226—Opera on Tour, Inc. v. Weber, 

1 34 N.E.2d 34'9, 285 N.Y. 348, 136 
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but tbe genesis which will make a lawful act unlaw¬ 
ful must be a malicious one, unmixed with any oth¬ 
er, and exclusively directed to the injury and dam¬ 
age of anothen^^ 

Where motive is material under the circumstances 
of the particular case, a bad motive, in connection 
with conduct which violates plaintiffs rights, has 
been held to render the conduct tortious whereas, 
in the absence of bad motives, particular conduct 
resulting in injury to plaintiff has been held not to 
constitute a tort.^^ 

§ 20 . - Intent 

Liability in tort for an Injury Is determined by 
conduct, and not the mental state or intent of the actor; 
and voluntary conduct, presenting the elements of duty, 
breach, and damage, is tortious, although unaccompanied 


by a deliberate design to Injure or to commit an unlawful 
act. 

Liability in tort for an injury is determined by 
conduct, and not the mental state^^ or intent^^ of 
the actor, and, while one may do an intentional act 
in ignorance that he is doing a hurt or wrong to 
another, or under the honest belief that he is with¬ 
in the law and his rights in the premises,6 never¬ 
theless, the law considers that one intends the nat¬ 
ural consequences of his own acla.^"^ Therefore, 
voluntary conduct, presenting the elements of duty, 
breach, and damage, is tortious, although unaccom¬ 
panied by a deliberate design to injure or to com¬ 
mit an unlawful act,^^ and an act or omission caus¬ 
ing harm, which the person so acting or omitting 
to act did not intend to cause, but should, with due 
•diligence, have seen and prevented, may give rise 


A.Lr.R. '267—Haschid v. ISTews Syn¬ 
dicate Co., 191 N.E. 713, 266 N'.T. 
1—^Beardsley v. Kilmer, 140 iST.B. 
203, 236 N.T. 80. 27 A.L.R. 1411— 
Wilson V. Hacker, 101 N‘.Y.S.2d 

461, '200 Misc. 124—Pagano, Inc. v. 
ITew York Life Ins. Co., 99 N.Y.S. 
2d €43, 198 Mi5C. 598, reversed on 
other grounds 103 N.Y.S.2d 123, 
278 App.Div. 647—^Barile v. Pisher, 
94 :NrTS.2d 346, 197 Misc. 493— 
Avallone v. Bernard!, 83 N.Y.S.2d 
'905, 193 Misc. '226, affirmed 96 N.Y. 
S.2d 685, 276 App Div. 1094, rear- 
gument and appeal denied 98 K.Y. 
fS.2d 680, 277 App.Div. 900—O^Dris- 
coll V. 'Sanders, 99 N.Y. S. 2d '674— 
X X Theatres, Inc. v. V. B. O. K. 
•Co., 96 N.Y S 2d 271—Dedwith v. 
International Paper Co., 64 N.T.S. 
2d 810, affirmed 66 N.Y.S 2d 625, 
271 App.Div. 864, appeal denied 
67 N,Y.S.2d 688, 271 App.Div. 916. 
Ohio.—Hidge Mfg. Co. v. United 
Electrical, Radio & Mach. Workers 
of America, C. I. O., Local No. 735, 
Com PL, 77 N.E 2d 248. 

62 C.X p 1106 note 64. 

Katore of acts 

The fact that plaintiff's alleged 
grievance was sustained as a re¬ 
sult of defendants' wrongful acts 
not constituting a commonly recog¬ 
nized tort does not mean that plain- 
tifC has no cause of action —Schau- 
der V, Weiss, 88 N.Y,S.2d 317, affirm¬ 
ed 94 N.Y.S 2d 748, 276 App.Div. '967, 
appeal denied 95 N.Y.S.2d 914, 276 
App.Div. 1022. 

TTnlawfnl means 

A lawful act is actionable when un¬ 
lawful means are employed purpose¬ 
ly to accomplish another's hurt.— 
O'Driscoll V. Sanders, 99 N.Y.S. 2d 
674 . 

SCaxm from spoken words 

Personal injuries suffered by 
threats, verbal abuse, and indignity, 
not accompanied by physical assault, 
do- not constitute an actionable tort 


unless defendant acted with such 
malice toward plaintiff as would indi¬ 
cate the conclusion that he acted in 
disregard of whatever damages might 
be occasioned.—Carrigan v. Hender¬ 
son, 135 P.2d 330. 192 Okl. 254—Nat. 
Life & Acc. Ins. Co. v. Anderson, 102 
P.2d 141, 187 Okl. 180—Pacific Mu¬ 
tual Life Ins. Co. v. Tetirick, 89 P. 
2d 774, 185 Okl, 37. 

51. N.Y.—Beardsley v. Kilmer, 140 
N.E. 203, 236 N.Y. 80, 27 A L R. 
1411—Led with v International Pa¬ 
per Co., 64 N.Y.S 2d 810, affirmed 
66 N.Y.S 2d 625, '271 App.Div. 864, 
appeal denied 67 N.Y.S.2d 688, 271 
App.Div- 916. 

Valid reason for act 

Bad motive for strict insistence on 
legal rights does not preclude par¬ 
ty from justifying his act If anoth¬ 
er and valid reason for the act exist¬ 
ed, although party did not know of 
the other reason at the time he act¬ 
ed.—Prootor V. Mount Vernon Arena, 
40 N.Y.S.2d 775, 265 App.Div. 701, 
reversed on other grounds 64 N.E.2d 
349, 292 N.Y. 168. 

52. Ill-—Carlson v. Carpenter Con¬ 
tractors' Ass'n of Chicago, 137 N. 
E. 222, 306 Ill. 331, 27 A.L.R. 625. 

62 CX p 1106 note 64. 

Breach of contract 

Where acts constituting breach of 
contract are malicious, the injured 
party may sue in tort rather than in 
contract.—Morriss v. Barton, 190 P. 
2d 461, 200 Okl. 4. 

53. La.—^Deon v. Kirby Lumber Co., 
Ill So. 56, 162 La. 671, 62 A.L.R. 
1023. 

62 C.X p 1106 note 65. 

54. Tenn.—McClellan v. Tennessee 
Elec. Power Co., 123 SW.2d 822, 
174 Tenn. 68, 120 AL.R. 928. 

“Intent" defined generally see In¬ 
tent 46 C.XS. p 1103 et seQ. 

Intent of defendant as affecting cause 
of action in general see Actions § 
14 


Early common-law rule 
N.Y.—Sweet v. State, 89 N.Y.S. 2d 
506, 195 Misc. 494. 

Intoxication no excuse 

Intoxication is no excuse for tort. 
—^State for Use of Joyce v. Hatfield, 
78 A.2d 754, 197 Md. 249. 

55. Pla.—^Winn & Lovett Grocery 
Co. V. Archer, 171 So. 214, 126 Fla. 
308. 

56. SC.—Cox V. Coleman, 200 S.E. 
762, IS'9 S.C. 218—Payne v. Cohen, 
167 S.E. 665, 168 S.C. 459—Bald¬ 
win V. Postal Tel. Cable Co., 59 S.E. 
67, 78 S.C. 419. 

Ignorance of the law may not be 
set up as an exemption from liability 
for damages for a tort.—Vasser v. 
Berry, 69 S.E.2d 701, 85 Ga.App. 435 
—^Harper v. Atlantic & W. P. R. R. 
Co., 126 S.E. 885, 33 Ga.App. 259. 

57. U.S.—Champion Spark Plug Co. 
V. Emener, D.C.Mich,, 16 P Supp. 
816. 

N.Y.—^Bristol-Myers Co. v. Picker, 
96 N.E .2d 177. 302 N.Y. 61, 22 A. 
L.R.2d 1203. 

58. Tex.—^Dallas Joint Stock Land 
Bank of Dallas v. Harrison, Civ. 
App., 135 S.W.2d 573, reversed on 
other grounds 166 S W.2d 963, 138 
Tex. 84. 

62 C.X p 1107 note 67. 

A willful wrong may be commit¬ 
ted without any intention to injure 
any one. 

ind.—Southern Ry. Co. v. McNeeley, 
88 NE. 710, 44 Ind.App. 126. 

Iowa.—^Blakeley v. Shortal's Estate, 
20 N.W.2d 28, 236 Iowa 787. 
Practical Joke 

Fact that a practical Joke is the 
cau-se of injury to a person does not 
excu*se the perpetrator from liability 
in damages for the injury sustained. 
—Newman v. Christensen, 31 N.W.2d 
417, 149 Neb. 471—^62 C.X p 1107 note 
67 [cj. 
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to a cause of action in tort without any actual intent 
to inflict injury.^9 

On the other hand, while no one has a g’eneral 
license purposely to injure others,and everyone 
is responsible for the results of his willful acts,®i 
it is insufficient to make particular conduct a tort 
that the person acting intended to invade another’s 
legal rights, if his act did not so operate in fact.^^ 
A fortiori, where defendant voluntarily engages in 
conduct designed to cause some damage, it is im¬ 
material, on the question of the existence of a tort, 
that the damage actually brought about is different 
from that contemplated by him,^^ and, where a 


TORTS §§ 20-21 

willful tort is committed, the wrongdoer is respons¬ 
ible for the direct and proximate consequences of 
his act without regard to his intention to produce 
the particular result.®'^ 

It has been held by some authority, however, that, 
where the act complained of is not done unlawfully 
or in the want of due care and diligence, a wrong¬ 
ful intent is an essential element.^^ Although the 
ultimate motive is not bad, if the intent is to accom¬ 
plish that purpose by deliberately inflicting injury, 
the goodness of the motive will not render nontor- 
tious acts which are torts by reason of the bad¬ 
ness of the intent.^® 


C. DAMAGE 


§21. Necessity 

Damage resulting from a breach of a duty and in¬ 
vasion of a right is a necessary element of a tort. 

In addition to the elements of tort heretofore 
discussed, a third element requisite thereto is dam¬ 
age resulting from the breach of duty and invasion 


of right.^'^ Mere imaginary or speculative griev¬ 
ances, without tangible injury to any legal right, 
afford no ground for judicial actionbut in de¬ 
termining whether matters complained of are of 
that character, the reaction to such matters of the 
ordinary reasonable man is a pertinent considera- 
tion,®9 


69- TJ.S.—^London & Lancashire In- 
dem. Co. of America v. Duner, C.C 
A.I11., 136 F.2d 895, 146 A.L,R. 1119 
Ill.—-Dawson v, Ellis, 151 Ill.App. 92. 

EmotioBal distress 

(1) Person who intentionally and 
unreasonably subjects another to 
emotional distress, which he should 
recognize as likely to result in illness 
or other bodily harm, is liable for ill¬ 
ness or other bodily harm resulting 
therefrom, though harm was not In¬ 
tended—Curry v. Journal Pub. Co., 
68 P.2d 168, 41 T^.lsIL 318. 

(2) Personal injuries suffered by 
threats, verbal abuse, and indignity, 
not accompanied by physical as¬ 
sault, do not constitute an actiona¬ 
ble tort unless defendant so acted 
with intent to injure plaintiff, or 
knew plaintifC was in such condi¬ 
tion that such conduct would prob¬ 
ably result in serious injury and act¬ 
ed in willful disregard of possibility 
of serious injury.—Carrigan v. Hen¬ 
derson, 135 P.2d 330, 192 Okl 254— 
Nat. Life & Acc. Ins. Co. v. Anderson, 
102 P.2d 141, 187 Okl. ISO—Pacific 
Mutual Life Ins. Co. v. Tetirlck. 89 P. 
2d 774, 1S5 Okl. 37. 

60. D.C.—Clark v. Associated Re¬ 
tail Cre'dit Men of Washington, D. 
C., 106 F.2d 62, 70 ApP.D.C. 183. 

Mental means , 

Where, for the purpose of collect¬ 
ing a bill, defendaait wrote letters 
to plaintiff which resulted in the 
intentional infiictipn of both, physical 
and mental harm, the court held that 
the fact that mental means were 


used is no excuse.—Clark v. Asso¬ 
ciated Retail Credit Men of Wash¬ 
ington, D.O., supra. 

61. Cal.—Malloy v. Pong, 232 P.2d 
241, 37 Cal.2d 356. 

62. Tex.—Salado College v. Davis, 47 
Tex. 131. 

62 C.J. p 1107 note 68. 

63. N.C.—Drum v. [Miller, 47 S.E. 
4'21, 135 N.C. 204, 102 Am.S.R. 628, 
65 L.R.A. 890. 

612 C.J. p 1107 note 69. 

Liability for noncontemplated harm 
by joint tort-feasor see infra § 34. 

64. Ark—Oklahoma Gas & Electric 
Co. V. Hofrichter, 116 ‘S.W.2d 5'99, 
196 Ark. 1—^Rogers v. Williard, 223 
S.W. 15, 144 Ark. 687, 11 A-L.R. 
1115. 

Brearch of contract 

Where the acts constituting breach 
of contract are willful, designed, in¬ 
tentional, or purposeful, the injured 
party may sue in tort rather than 
in contract.—Morrxss v. Barton, 190 
P.2d 451, 200 Okl. 4. 

65. Pa.—Summit Hotel Co. v. Nat. 
Broad.casting Co„ 8 A.2d 302, 336 
Pa 182, 124 A.L.R. 968. 

62 C.J. P 1107 note 70. 

'‘•Willful tort" implies an intent, 
purpose, or desigm to injure.—^Denzer 
V. Terpstra 193 N.B. 647, 129 Ohio St. 
1—Reserve Trticking Company v. 
Fairchild, 191 N.E. 746, 128 Ohio St. 
519—Payne v. Vance, 133 N.E, 8f6, 103 
Ohio St 59. 

66. N.T.—^Albro J. Newton Co v. 
Erickson, 126 N.T.S. 949, 70 Mlsc. 
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291, affirmed 129 N.Y.S. 1111, 144 
App.Div. 939. 

67. U.S.—^Laclede Steel Co. v. Silas 
Mason Co., DC.La, 67 P.Supp. 761. 
Kan.—Corpus J'uris cited in Kitche¬ 
ner V. Williams, 236 P.2d 64, 7'2, 171 
Kan. 640. 

La.—^Douglas v. Haro, App., 32 So. 
2d 387, reversed on other grounds 
39 So.2d 744, 214 La 1099—Wea- 
dock V. Eagle Indemnity Co., App., 
15 So 2d 132. 

N.J.—Pyle V. Fidelity Philadelphia 
Trust Co., 10 A.2d 482, 18 N.J.M-isc. 
64. 

N.Y.—34 Hillside Realty Corp- v. 
Norton, 101 N.Y.S.2d 437, 198 Misc. 
302. 

N.D.—Corpus Juris cited in Milde v. 
Leigh, 28 N.W.2d 630, 637, 75 N.D. 
418, 173 uAL.R. 738. 

Ohio.—^Mudrich v. Standard Oil Co., 
86 N.E.2d 324, 87 Ohio App, 8. 
Pa—Openbrier v. General Mills, 16 
A.2d 379, 340 Pa 167. 

Wash.—^Jones v. Matson, 104 P.2d 
691, 4 Wash,2d 659. 

62 C.J. p 1107 note 73. 

A mere gresture, however vicious, 
is not an actionable “tort'* and is not 
a basis for recovery.—^Hornaday v. 
Hornaday, 213 PJ2d 91, 95 Cal.App.2d 
384.* 

68* Gai—State Mut Life, etc.. Assoc. 
V. Baldwin, 43 S.E. 262, 116 Ga 
855. 

62 C.J. p 1107 note 74. 

09, Oa—State Mut Life, etc., Assoc. 
I V, Baldwin, supra 
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§§ 22-23 TORTS 


§ 22. Nature and Sufficiency 

The nature and sufficiency of the damage constituting 
an essential element of tort depend on whether the tort 
IS one consisting of a legal wrong in itself constituting 
an invasion of a right and thus giving rise to legal 
damage, or is a breach of duty not necessarily violative 
of legal rights so as to require concurrent actual express 
damage. 

Although damage is an essential element of tort, 
a fundamental distinction is to be observed between 
two classes of torts, one composed of legal wrongs 
in themselves constituting invasions of right and 
thus giving rise to legal damage, the other of 
breaches of duty not necessarily violative of legal 
rights and with which some actual express damage 
must concur in order to establish the violation of 
right essential to tort.'^o jn the former class, dam¬ 
age flows from the wrongful act, itself injurious to 
another’s right, although no perceptible loss or harm 
accrues therefrom in the latter, however, some 
specific actual damage is a condition precedent to 
the tortJ^ As to the former class of cases, the 
maxim, De minimis non curat lex, has no applica- 


tionJ^ Moreover, not all actual harm is sufficient 
to establish this necessary ingredient of tort; the 
harm suffered must be such as the law recognizes, 
and actual damage, if not so recognized, is insuffi¬ 
cient for this purpose.'^^ 

Damage as an element of tort embraces injuries 
to person and property,'^'5 and liability for such dam¬ 
ages cannot be avoided by merely showing, in a 
personal injury case, that the person injured was 
not well at the time of the injury,"^® or that the in¬ 
juries to person or property have been or will be 
compensated by a third party not in privity with 
the party causing the injuryJ*^ 

§ 23. Actual Damages Unaccompanied by 
Other Elements of Tort 

Actual damage alone is insufficient to constitute 
a tort. 

The fact of loss to plaintiff from defendant’s acts 
or omissions is not alone sufficient to constitute a 
tort;'^^ in the absence of other requisite elements, 
It is merely damnum absque injuria.'^^ 


70. R.I—Henry v. Cherry, 73 A. 97, 
30 RI. 13, 24 LR.A,N.S,, 991, 136 
Am S R. 928, 18 Ann.Cas. 1006. 

62 C.J. p 1108 note 77. 

71. Ill.—Edwards v Ely, 47 N.E 2d 
344, 317 IlLApp. 599. 

N.J.—^Spiegel V. Evergreen Cemetery 
Co., 186 A. 585, 117 N.J Law 90. 

Pa.—Krai v. Coloviras, Com.Pl., 47 
Dauph.Co. 279 
62 C.J. p 1108 note 78. 

72. Cal.—Emden v. Vitz, 198 P.2d 
696, 88 Cal App 2d 313. 

Okl—Carrigan v Henderson, 135 P. 

2d 330, 192 Okl 254 
Pa.—^Kral v. Coloviras, Com PI., 47 
Dauph.Co. 279. 

62 C.J. p 1108 note 79. 

Absolute liability 

Where the doctrine of absolute lia¬ 
bility is applicable, such liability is 
imposed automatically when any 
damages are sustained as result of 
decision to engage m the dangerous 
activity, and degree of care used in 
performance of the activity is irrele¬ 
vant.—^Dalehite v. U. S., Tex., 73 S. 
Ct 956, 346 U.S. 15, 97 L Ed. 14(27, 
rehearing denied 74 S.Ct. 13, re¬ 
hearing denied 74 S.Ct. 117. 
IiLcoxLvenieiice imposing’ additional 
burdens 

The Inconvenience caused by an¬ 
other, which imposes additional bur¬ 
dens on the person complaining and 
necessitate® extra physical exertion 


and inconvenience is a personal in¬ 
jury for which damages are recover¬ 
able—Yolande Coal & Coke Co. v. 
Pierce, 68 So. 563, 12 Ala.App. 431, 
certiorari denied 69 So 1021, 193 
Ala. 687, 

Disease or harm to health 

At common law, the incurring of a 
disease or harm to health, is such 
a personal wrong as to warrant a 
recovery if the other elements of lia¬ 
bility for tort are present—line v. 
Thompson, Mo., 69 S Ct. 1018, 337 U. 
S. 163, 93 L.Ed. 1282, 11 A.L R.2d 
252—62 C.J. p 1108 note 79 [a]. 

73. N.J.—Spiegel v. Evergreen Cem¬ 
etery Co., 186 A. 585, 117 NJ.Law 
90. 

62 C.J. p 1108 note 80. 

74. N.Y.—<34 Hillside Realty Corp. v. 
Norton, 101 N.T.S.2d 437, 198 Misc. 
302 

62 C.J. p 1108 note 81. 

75. IJ S —U S. V. Rogers & Rogers, 

D C.Minn, 36 F.Supp, 79, appeal 

dismissed, C.C A., 121 P.'2d 1019. 

N.H.—^Vartan Garapedian, Inc., v. An¬ 
derson, 31 A.2d 371, 92 N.H. 390. 

73. Tex.—Commercial Standard Ins 
Co. V. Noack, Com.App., 62 S.W.2d 
72. 

77. U.S.—Liggett & Myers Tobacco 
Co. V. De Parcq, C.C.A.Minn, 66 F. 
2d 678. 

Cal.—Inglewood Park Mausoleum Co. 


V. Ferguson, 49 P 2d 305, 9 Cal.App. 
2d 217. 

Conn —Stulginski v. Cizauskas, 6 A. 

2d 10, 125 Conn. 293. 

Ga—Hollomon v. Hopson, T66 S.E. 
45, 45 Ga,App 762. 

Iowa—'Clark v. Berry Seed Co., 280 
N.W 505, 225 Iowa 262 
Md.—Barnes v. United Rys. & Elec¬ 
tric Co. of Baltimore, 116 A. 855, 
140 Md. 14. 

Mo—Ormsby v. A. B. O. Pireiproof 
Warehouse Co., 253 S.W. 491, 214 
Mo.App. 336. 

N.Y.—Gusikoff v. Republic Storage 
Co., 272 N.Y.S. 77, 241 App.Div. 889. 
Pa.—Geesey v. Lanius, 33 PaDist. 

& Co. 43, 612 York Leg.Rec. 69. 
Tenn —Glob© & Rutgers Fire Ins. 
Co. V. Cleveland, 34 S.W.2d 1059, 
162 Tenn. 88. 

Tex.—Graves v. Poe, Civ App., 118 
S.W.2‘d 969, error dismissed. 

Wash—Bader v. Marlin, 295 P. 160, 
160 Wash. 460, 78 A.L R 914— 
Schweitzer v. Weyerhaeuser Tim¬ 
ber Co., 222 P. 460, 128 Wash. 186. 
62 C.J. p 1107 note 73 [a]. 

78. Minn.—Sorenson v. Chevrolet 
Motor Co., '214 N.W. 754, 171 Minn. 
260. 

62 C.J. p 1108 note 82. 

79. U S.—Alabama Power Co. v 
Ickes, App.D.C., 58 S.Ct. 300. 302 
U.S. 464, 82 L.Ed. 374. 

62 C.J. p 1108 note 83. 
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in. WHAT LAW GOVERNS 


TORTS §§ 24-25 


§ 24. In General 

As to transitory torts, the law of the place where 
the injury is occasioned or inflicted governs in respect 
of the right of action, and the law of the forum as to 
matters pertaining to remedy. 

Since the jurisdiction of the forum is exclusive 
over causes of action which are necessarily local in 
character, and since questions relative to the conflict 
of laws are essentially dependent on a plurality of 
laws from which one is to be selected and applied, 
the determination of what law governs torts arises 
only in connection with torts which are transitory 
in character.so As to asserted torts of that charac¬ 
ter, the ordinary rule is that the law of the place 
where the injury was occasioned or inflicted gov¬ 


erns in respect of the right of action, and the law 
of the forum in respect of matters pertaining to 
the remedy only.^^ The power of a state to impose 
responsibility for injuries within its borders may 
not be curtailed by agreements made elsewhere.^^ 

§ 25. Existence and Extent of Liability 

The law of the place where the act or omissiorif 
claimed as the basis of a tort, occurs determines the 
existence of a tort; and generally the locus delicti is* 
the place where the last event necessary to make the 
actor liable occurs. 

The law of the place where the act or omission, 
claimed as the basis of a tort, occurred governs, in 
determining whether there is a tort as a legal conse¬ 
quence of such conduct,S3 including the effect of as- 


80. Mo —Boneau v. Swift & Co., 
App., 66 S.W.2d 172. 

81. U.S.—W. W. Clyde & Co. v. Dy- 
ess, C.C.A.Utah. Ii26 F.2d 719, cer¬ 
tiorari denied 63 S.Ct. 29, 317 U.S. 
638, 87 LEd. 614—Lykes Bros. S. 
S. Co. V. Esteves, C.C.A.Tex., 89 
P.2d 528—Cha;se v. Ormsby, C.C.A. 
Pa., 65 P.2d 5'21, reversed on other 
grounds 64 S.Ct. 211, 290 US. 387, 
78 LEd. 378, 92 AL.R, 1499—Bal¬ 
timore & O. R. Co V. Halchak, D. 
C.Pa., 71 P Supp. 224—U. S. v. Rog¬ 
ers & Rogers, D.C.Minn., 36 P.Supp. 
79, appeal dismissed, C.C.A., 121 
P.2d 1019. 

Mich—Milton Craig, 20 N.W 2d 
290, 3112 Mich- 612—Perkins v. 

Great Central Transport Corpora¬ 
tion, 247 KW. 759, 262 Mich. 616. 
Mo.—Boneau v. Swift & Co., App., 66 
S.W.2d 172. 

—Childress v. Johnson Motor 
Lines. 70 S.E'2d 558, 235 N.C. 522— 
Charnock v, Taylor, 26 S.E.2d 911, 
223 ISr.C. 360, 148 A.L.R. 1126— 
Lancaster v. Atlantic Greyhound 
Corp., 14 SE.2d 820, 219 l^.C. -679. 
S.C.—Rauton v. Pullman Co., 191 S.E. 

416, IS'3 S.C. 496. 

6'2 C.J. p 1109 note 88. 

DetermlnixLg' right to sue or re-cover 

(1) Determination of the persons 
in whom the causes of action for in¬ 
jury are vested and who are enti¬ 
tled to sue is a matter of substance 
to be controlled by the law which 
creates the right, and not a matter 
of form or procedure to be controlled 
by the law of the forum.—Trudel v. 
Gagne. 104 N.E.2d 489. 328 Mass. 464. 

(2) For purpose of determining 
whether railway company had such 
“property" interest in embankment 
in Columbia River as would entitle 
it to recover for damages to right of 
way resulting from construction of 
dam by licensee, meaning of word 
“property" was controlled by laws 
of Washington*—Groat ITorthern Ry. 


Co V. Washington Elec. Co., 86 P.2d 
208, 197 Wash. 627- 

82, U.S.—^Young v. Masci, N.J., 53 
S.Ct. 699, 289 US. 253, 77 LEd. 
1158, 88 ALR. 170. 

83. U S.—^Black Diamond 'S. S Corp. 
V. Robert .Stewart & Sons, N.Y , 69 
set. 622, 336 U.S. 386, 93 LEd 
754, amended 69 S.Ct, 1490—Young 
V. Masci, NJ., 63 S Ct. 599, 289 U. 
S. 253, 77 L.Bd. 1158, 88 A.L R. 
170—Tucker v. Texas Co, C.A. 
Tex., 203 P 2d 918—.Smith v. Dravo 
Corp., CAIll., 203 P,2d 36-9—Good¬ 
win V. Townsend, CAPa, 197 P. 
2d 970—Kieffer v. Blue Seal Chem¬ 
ical Co., CA.N.J., 196 P.2d 614— 
Mattox v. News Syndicate Co , C.A. 
N.Y., 176 P.2d 897, 12 A.L.R 2d 988, 
certiorari denied 70 -S.Ct. 100, 338 

U. S. 858, 94 L.Ed. '525—Diesbourg 

V. Hazel-Atlas Glass Co., C.A.Pa., 
176 F.2d 410—Wallan v. Rankin, C. 
A.Cal, 173 P.2d 488—Van Sant v. 
American Exp. Co., C.A.Pa., 169 P ‘ 
2d 365—Black & Yates v. Mahoga¬ 
ny Ass'n, C.C.A.Del., 129 F.2d 227, 
148 ALR. 841, certiorari denied 
Mahogany Ass*n v. Black & Yates, 
63 set. 76, 317 U.S. 672, 87 LEd 
539—^W. W. Clyde & Co. v. Dyess, 
C.C.A.Utah, 126 P 2d 719, certiorari 
denied 63 S.Ot. 29, 317 U.S. 638, 87 
LEd. 514—^Redfield v. New York 
Cent. R. Co., C.C.A Mo., 83 P.2d 
62—Reed & Barton Corporation v 
Maas, C,C.A.Mass., 73 P.2d '359— 
Scheer v. Rockne Motors Corpora¬ 
tion, C.C.A N.Y., 68 P.2d 942—Jar- 
rett V. Wabash Ry. Oo , C.C.A.N.Y, 
57 P.2d 669, certiorari denied Wa¬ 
bash Ry Co. V. Jarrett, 53 S.Ct. 80, 
287 US. 627, 77 LEd. '644—The 
Vestriis, D.C N.Y., 63 P.2d 847— 
Electric Theater Oo. v. Twentieth 
Century-Pox Film Corp., D.C.Mo., 
113 P.Supp. 937—Redfern v. Col¬ 
lins, D.C.Tex., 113 P.Supp. 892— 
State Compensation Ins. Fund v. 
Proctor & Schwartz, D.C.Po., 102 P. 
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Supp. 451—^Accinanto, Limited, v. 
Cosmopolitan Shipping Co., D.C, 
Md.. 100 FSupp. 826—Barber S. S. 
Lines v. Quinn Bros , D C.Mass, 
94 P.Supp. 212—Siverling v. Lee, 
D.C Mich., 90 P.Supp. -659—^Moran 
V. Pittsburgh-Des 'Moines Steel Co., 
D.C.Pa., 86 P.Supp 255, reversed on 
other grounds, CA, 183 P.2d 467 
—Boulevard Airport v. Consolidat¬ 
ed Vultee Aircraft Corp., DC.Pa, 
85 F.Sup'P 876—^Kelly v. Loew'e 
Inc., D C.Mass., 76 P.Supp. 473— 
Zephyr Am. Corp. v. Bates Mfg. Co., 
DCN.J., 69 P.Supp. 573—Phillips 
V. Belding Heminway Co , D.C.N.Y., 
50 F Supp. 1016—Federman v. Ver- 
ni, D.C N.Y., 42 P.Supp. 113—Banks 
V. King Features Syndicate, DC. 
N.Y., 30 P..Supp. 352—The Mandu, 
DC.N.Y., 15 PSupp, 627—Donald¬ 
son V. Tucson Gas, Elec. Light & 
Power Co., D.C.Ariz., 14 P.Supp 
246—^Dougherty v. Gutenstein, D. 
C.N.Y., 10 P.Supp. 782. 

Ala—Pound v. Gaulding, 187 So. 
4G8, 237 Ala. 387. 

Ark.—Dobbins v, Martin Buick Co., 
2'27 SW2d 620, 216 Ark 861— 

Haynes Drilling Corp. v. Smith, 
143 S.W.2d 27, 200 Ark. 1098—Gey- 
er V, Western Union Tel. Co., 93 
S.W.'2d 660, 192 Ark 578—Western 
Casualty & Surety Co. v. Independ¬ 
ent Ice Co., 80 S,W.2d 626, 190 Ark. 
684. 

Cal.'—Magill Bros. v. Bldg. Service 
Employees' International Union, 
127 P.2d 642, 20 Cal 2d 506—Loran- 
ger V. Nadeau, 10 P.2d 63, 2*15 Cal. 
3'62, 84 A.L.R. 1264. 

Colo.—^U. -S Nat. Bank of Denver v. 
Bartges, 2i24 P.2d 658, 122 Colo. 
546, certiorari dismissed 71 S.Ct. 
675, 340 U.S. 957, 95 L.Ed. 689. 

D.C.—Howser v. Pearson, D.C., '96 
P.Supp. 936. 

Pla—^Astor Elec. Service v. Cabrera, 
62 So 2d 769. 

Ga.—'Craven v. Brighton Mills, Inc., 
73 S.E.2d 248, 87 Ga App. 126. 
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§ 25 TORTS 


serted matter of defense going to qualify the right 
or duty and thus to determine the character of the 
conduct as tortious or otherwise.^^ Generally, the 
place of the wrong is determined where the last 
event necessar}^ to make an actor liable for an al¬ 
leged tort takes place,or, as otherwise stated, the 
place where the injury is suffered rather than the 
place where the act which caused the injury was 
committed.^® 

The lex loci controls, even though, under the lex 
fori, a different result as to tort liability would arise 
from the facts relied on.^'^ Thus, where, by the lex 
loci, particular conduct by itself or in the light of 
defensive matter does not give rise to a tort, it will 


not be given effect as such, although by the lex 
fori it is a sufficient foundation for tort,^S even 
where it is made, or recognized as being, so by ex¬ 
press statutory provision.^S Conversely, where such 
conduct or circumstances are sufficient to constitute 
a tort under the lex loci delictus, that effect will be 
given them elsewhere,While some earlier de¬ 
cisions inclined toward a doctrine to the contrary, 
the more recent authorities are to the effect that 
this is so, although the tort recognized by the lex 
loci is one arising purely by virtue of a statute,92 
even where the statute is one to which no statutory 
provision in the state where suit is brought corre¬ 
sponds,92 unless the right created is such a one as 
the courts in the state where suit is brought are 


Ind—Slinkard v. Babb, App., 112 KT. 
E2d 876. 

Ky.—CJorpus Jtiris cited in Stewart’s 
Adm’x V. Bacon, 70 SW.2d 522, 523, 
253 Ky. Y48. 

La.—^Matney v. Blue Ribbon, 12 So. 
2d 253, 202 La 505—Mock v. Mary¬ 
land Cas. Co, App., 6 So.>2d 199. 

Mass.—Trudel v. Gag-ne, 104 N.E 2d 
489, 328 Majss. 464—^Bradbury v. 
Central Vermont By., 12 N.E.2d 
732, '299 Mass. 230. 

Mich.—Kaiser v, l^Torth, 289 K.W. 
325, 292 Mich. 49—Stahl v. Bell. 267 
K.W. 779, 276 Mich. 37—Hazard v. 
Great Central Transport Corpora¬ 
tion, 258 ISr.W, 210, 270 Mich. 60. 

Miss.—^Welch v. Kroger Grocery Co., 
177 So. 41, 180 Miss. 89. 

Mo.—^Hall Motor Freight v. Mont¬ 
gomery, 212 S.W.'2d 748. 357 Mo. 
1188, 2 A.L.R.2d 1292—Hughes Pro¬ 
vision Co. V. La Mear Poultry & 
Egg Co., A-pp., 242 S.W.2d 285. 

H.H.^—Gray v. Gray, 174 A. 508, 87 
N.H. 82, 94 A.L.R 1404. 

H.J.—Clement v. Atlantic Cas. Ins 
Co., 100 A.2d 273, 13 H.J. 439. 

K.Y.—Gautier v. Pro-Football, Inc., 
106 lSr,Y.S.2d 553, 278 App.Biv. 431, 
affirmed 107 N’.E.2d 485, 304 N.Y. 
354—Salamon v. Koninklijke 

Luchtvaart Maatschappij, H. V, 
100 H.Y.S.2d 702, 198 Misc. 780— 
Black V. Stone & Webster Engi¬ 
neering Corp., 49 HY.S^d 6'66, 181 
Mitsc. 854—In re Killough’s Es¬ 
tate, 265 K.Y.S. 301, 148 Misc. 73— 
Travelers’ Ins. Co. v. Central R. 
Co. of New Jersey, 258 N.Y.S. 35, 
143 Misc. 589- 

Ohio.—Behner v. Industrial Commis¬ 
sion, 96 N.E 2d 403, 154 Ohio SU 
433—StefCens v. Continental 

Freight Forwarders Co., 35 N.E.2d 
734, €6 Ohio App. 534. 

R.L'—^Ewell V. Cardinal, 167 A, 533, 
.53 B,I. 469, 

Tenn.—Kennard v. Illinois Cent. R. 
Co., 148 S.W.2d 1017, 177 Tenn 311, 
134 A-L-R. 770—Parsons v. Ameri¬ 
can Trust & Banking 'Co., 73 S.W 2d 
£98^ 168 Tenn. 49—Brown v. Ho- 
S:an, 14 TerUi.App. 251. 


Va—C I. T. Corp. v. Guy, 195 S.E 
659, 170 Va. 16. 

Wiis.—Garlin v. Garlin, 50 N.W.'2d 
373, 260 Wis. 187—Forbes v. 

Forbes, 277 NW. 112, 226 Wis. 477. 
Wash.—Mountain v. Price, 146 P.2d 
327, 20 Wash. 2d 1'29—^Richardson 
V. Pacific Power & Light Co., US 
P.2d 985, 11 Wash 2d 288. 

62 C.J. p 1109 note 89. 

Rule unaffected by tort-feasor’s resi¬ 
dence 

U.S—Curtis Campbell, C.CA.Pa, 

76 P.2d 84, certiorari denied 55 S. 
Ct. 649, 295 U.S. 737, 79 L.Ed. 1685 
—Magee v. McNany, D.C.Pa., 10 F. 
R.r>. 5. 

84. Ark—Haynes Drilling Corp. v. 
Smith, 143 S.W.2d 27, 200 Ark. 1098. 

N.H.—Gray v. Gray, 174 A. 608, 87 
N.H. 82, 94 A.L.R. 1404. 

S.C.—^Rauton v. Pullman Co., 191 S.E. 

416, 183 S.C. 495. 

62 C.J. p 1110 note 90. 

85. U.S.—^Hunter v. Derby Foods, 

C. C.A.N.Y., 110 F.2d 970, 133 A L. 

R. 255—Interstate Transit Lines v. 
Crane, C.C.A-Colo., 100 P2d 857— 
Neiman-Marcus Co. v. Lait, D.C. 
N.Y., 107 P.Supp. 96—I>ale System 
V. General Teleradio, D.C.N.Y., 105 
F.Supp. 745—Boulevard Airport v. 
Consolidated Vultee Aircraft Corp., 

D. C.Pa., 85 F.Supp. 876^—Phillips v. 
Belding Heminway Co., D.C.N.Y., 
60 F..Supp. 1016—^Banks v. King 
Features Syndicate, D.C.N.Y., 30 F. 
Supp. 3'52. 

Mass.—StrogofC v. Mo'tor Sales Co., 
18 NE'2d 1016, 302 Mass. 345. 

Mo.—^Hughes Provisi'on Co. v. La 
Hear Poultry & Egg Co., Ap!p., 242 

S. W.2d 2S6. 

N.Y.—Conklin v. Canadian-Colonial 
Airways, 194 NE. 692, 266 N.Y. 
244. 

86. U S —Smyth Sales v. Petroleum 
Heat & Power Co., C.C.A.N.J., 128 
F 2d 697—A. B. v. C. D., D.C.Pa., 36 
F.Supp 85, affirmed, C.C.A., 123 F. 
2d 1017, certiorari denied *62 S.Ct 
361, 314 U.S. '691, 86 L.Ed. 553. 


N D —Mann v. Policyholders’ Nat. 

Life Ins Co, 51 N.W.2d 853. 

Pa,—Openbrier v. General Mills, 16 
A 2d 379, 340 Pa 167—Mike v. 

Lian, 185 A. 775, 322 Pa 353. 
W.Va.—^Dallas v. Whitney, 188 S.E. 
766, 118 W.Va. 106. 

87. US—Wallan v. Rankin, C.A. 
Cal., 173 F.2d 488—^State Compen¬ 
sation Ins. Fund v. Proctor & 
Schwartz, D C.Pa, 102 P.Supp. 451. 

SC.—Rauton v. Pullman Co., 191 S. 

E. 416, 183 SC. 495. 

62 C.J. p 1110 note 91. 

88. UlS.—Banks v. King Features 
Syndicate, D.C.N.Y., 30 P.Supp 352. 

Ky—Ansback v. Greenberg, 256 S.W. 
2d 1. 

Mo.—Mitchell V. J. A. Tobin Const. 
Co., 159 S.W.2d 709, 236 Mo.App. 
910. 

N.Y.—M. Salimoff & Co. v. Standard 
Oil Co of New YorK 186 N.E. 6^79, 
262 N.Y. 220, 89 A.L.R. 345—La 
Force v. Cataract Storage Co., 295 
N.Y.S. 145, 162 Misc. 657. 

S.C^—Rauton v. Pullman Co., 191 
S.E. 416, 183 S.C. 496. 

62 C.J. p 1111 note 92. 

88. Ala.—^Dawson v. Dawson, 38 So. 

414, 224 Ala. 13. 

62 C.J. p 1111 note 93. 

90. U.S.—^Wallan v. Rankin, C A. 
Cal., 173 F.2d 488. 

Mich.—Summar v. Besser Mfg. Co., 
17 N.W.2d 209, 310 Mich. 347— 
Kaiser v. North, 289 N.W. 325, 292 
Mich. 49. 

62 C.J. p 11T2 note 94. 

91. Ind.—^Buckles v. Filers, 72 Ind 
220, 37 Am.R. 156. 

62 C.J. p 1112 note 95. 

92. U.S.—^Hunter v. Derby Foods, 
C.C.A.N.Y., 110 P.2d 970, 133 A.L.R. 
265. 

6'2 C.J. p 1112 note 96, 

93. Minn.—Powell V. Great Northern 
R. Co., 113 N.W. 1017, 102 Minn. 
448. 

62 C.J. p 1113 note 97» 
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not adapted to enforce.^^ The limitations prevailing 
as to foreign causes of action generally, such as 
that they must not be penal in character,and must 
not contravene the settled public policy of the ju¬ 
risdiction,^^ have been recognized as applicable to 
torts. 

Tort incident to relation created by contract. 
Where the duty involved is one imposed by law as 
an incident to a relation created by a contract, 
formed in a state different from that wherein the 
injury is inflicted, it has been held that the question 
of what law governs is not affected by that circum¬ 
stance, and the rights of the parties are, as in the 
ordinary case, to be determined by the lex loci de¬ 
lictus. 


§ 26. Remedies 

In the enforcement of a tort liability, the lex fori 
governs as to remedies and remedial rights invoivedt 

In accordance with the general rule as to proce¬ 
dural matters, the lex fori governs as to remedies 
and remedial rights involved in the enforcement of 
tort liability,^^ as, for instance, on questions of the 
form of the action,99 pleading,^ evidence,^ and the 
mode and conduct of the trial.^ However, where 
the same statute has created both right and reme¬ 
dy, which are so closely interwoven that they cannot 
be separated, it has been held that the lex loci gov¬ 
erns not only as to the right, but as to remedial 
matters thus associated with the nature of the right 
itself.'^ 


IV. PROXIMATE CAUSE 


§ 27. In General 

Generally, a tort-feasor Is liable for the natural 
and proximate consequences of his act, but, unless the 
act complained of is the proximate cause of the injury, 
there is no legal liability. 

In determining liability for a tortious injury, the 
law looks only to the act or omission from which 
the result follows in direct sequence without the 


intervention of a voluntary independent cause and 
declines to permit further investigation into the 
chain of events, and, unless the act complained of 
is the proximate cause of the injury, there is no le¬ 
gal liability.^ The rule is one of universal applica¬ 
tion, but the difficulty lies in establishing a criterion 
by which to determine when the cause of an injury 
is to be considered proximate and when remote.^ 


94. Ark.—Logan v. Missouri Valley 
Bridge, etc., Co., 249 SW. 21, 157 
Ark. 528. 

62 C.J. p 1113 note 98. 

95. Ga.—Southern R. Co. v. Decker, 
62 SE. 678, 6 Ga App. 21. 

62 C.J. p 1113 note 99 

96. XJ S.—Black Diamond S. S. Corp. 
V Robert Stewart & Sons, N.T., 69 
S.Ct. 622, 336 U.S. 386, 93 L.Ed. 
754, amended on other grounds 69 
S Gt. 1490—^Wallan v. Rankin, C.A. 
Cal, 173 F2d 488. 

La.—Matney v. Blue Ribbon, 12 So 
2d 263, 202 La. 606. 

N.Y.^—Black v. Stone &> Webster En¬ 
gineering Corp., 49 ^N.Y.S.2d 666, 
181 Misc 854 
62 C.J. p 1113 note 1. 

97. tJ.S—Boulevard Airport v. Con¬ 
solidated Vultee Aircraft Corp., D- 
C.Pa., 85 F.Supp. 876—Magee v. 
McNany, DC.Pa, 10 F.R.D. 6. 

62 C.J. p 1114 note 7. 

98. U S.—Goodwin v. Townsend, C. 
A.Pa., 197 F.2d 970. 

62 C.J. p 1114 note 10. 

99. N.H.—^Henry v. Sergeant, 13 IT. 
H. 321, 40 Am.0. 146. 

1. Ga.—^South Carolina R. Co. v. Nix, 
68 Ga. 572. 

Ind.—Southern R. Co. v* McNeeley, 88 
N.E. 710, 44 Tnd.App. 12*6. 


2. Ga —Hill V. Chattanooga, etc , R. 
Co., 93 S.E. 1027, 21 Ga App, 104. 

62 C J. p 1114 note 13. 

3. Ga.—Atlanta, etc, Air-line R. 
Co. V. Tanner, 68 Ga. 384. 

4. TJ.S.—Lykes Bros. S. S. Co. v. 
Esteves, CC.A.Tex., 89 F 2d 528. 

Pa.—Usher v West Jersey R. Co., 17 
A 597, 126 Pa. 206, 12 Am.S.R. 863, 

4 L.R,A, 261. 

5 . XJ.S.—Clark v. U. S., D.C Or., 109 
F Supp, 213—Clare v. Farrell, D. 
C.Minn., 70 F.Supp. 276—U. S. v. 
Atlantic Coast Line R. Co, DC.N. 
C., 64 F.Supp. 289—Mnnger v. Equi¬ 
table Life Assur. Soc. of XJ. S., D.C. 
Mo., 2 F.Supp. 914. 

Ala,—Louisville & N. R. Co. v. Mad¬ 
dox, 183 'So, 849, 236 Ala. 594, 118 
AL.R. 1318. 

Cal.—Green v. General Petroleum 
Corporation, 270 P. 952, '205 Cal. 
328, 60 AL.R. 475—<JorpxLS Juris 
cited in Hill v. Progress Co., 180 F 
2d 956, 961, 79 'Cal.App.2d 771— 
Johnson v. Union Furniture Co., 87 
P2d 917. 31 Cal.App.2d 234. 

Idaho.— Corpus Juris cited ia JacOb- 
eon V. McMillan, 132 P.2d 773, 777, 
64 Idaho 361— Corpus Juris cited in 
Griffin v. Clark. 42 P.2d 2a7, 302, 
55 Idaho 364. 

Ill.— Metropolitan Trust Co. v. Bow¬ 
man Dairy Co.. IX N.m)2d 847, 292 
Ill.App. 492, affirmed 16 ]Sr.E.2d 838, 
369 Ill. 222. 

Kan—Radio Station KFH Co. v. Mu¬ 
sicians Ass’n, Lrocal ITo. 297, Amer- 
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ican Federation of Musicians, 220 
P.2d 199, 169 Kan, 596. 

K.J.—Smith y. Okerson, 73 A.2d 857, 

8 N.J.Super. 560—Pyle v. Fidelity 
Philadelphia Trust Co., 10 A.2d 482, 
18 N.J Misc. 54. 

—^Kaufman v. M. T. Davidson 
Co, 76 K.Y.'S 2d 893, 191 Misc 645. 
IT.O.—Corpus Juris cited in General 
American Life Ins. Co. v Stadlem, 
25 S.E.2d 202, 206, '223 IT.C. 49. 
Ohio.—Lovelady v. Rheinlander, 34 
NE.2d 788, 66 Ohio App, 409. 

Pa—Smith v. Ry. Exp Agency, Com. 

PL, 64 York Leg.Rec 90. 

Tex.—El Paso Elec. Co. v. De Kunez, 
Oiv.App., 118 S.W.2d 914, error dis¬ 
missed. 

62 C J. p 1115 note 21. 

Act of plaintiff 

Plaintiff cannot recover damages 
for ^ alleged Injury which was 
the sole proximate result of his own 
independent action.—Overmoe v. J. 
C. Penney Co., 202 N.W. 648, 62 2T.D. 
335, 

Violation of local ordinance ^ 

Violation of local ordinance Is un¬ 
important in final analysis of tort 
action, unless there Is causal connec¬ 
tion between such violation and acci¬ 
dent resulting in injury sued for.— 
Raziano v, T. J. James & Co., La. 
App., 57 So.2d 251, 

6. Heb,—^Williams v. Hines, 189 N. 

W. 623, 109 Neb. 11. 

62 C.J. p 1116 note 22, 
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§ 27 TORTS 

While the term ''proximate cause’^ has been fre¬ 
quently defined,'^ it is apparently incapable of any 
strict definition which will suit the terms of every 
case.^ Each case must be decided largely on the 
special facts belonging to it, and often on the very 
nicest discriminations.^ The term has been vari¬ 
ously defined as meaning that cause which directly 
and immediately produces the result complained 
of,^^ that cause which in natural and continuous 
sequence, unbroken by any efificient intervening 
cause, produces the injury and without which the 
injury would not have occurred.^^ 

To constitute proximate cause under the rule of 
many decisions the injury must be the natural and 
probable consequence of the wrong, that is, such a 
consequence as, under the surrounding circumstanc¬ 
es of the case, might or ought to have been foreseen 
as likely to flow from the wrong,or, as it has been 
stated, a proximate cause is a cause that produces 
the result in continuous sequence and without which 
it would not have occurred, and one from which 


anyone of ordinary prudence could have foreseen 
that such a result was probable under the facts as 
they existed.13 The particular result need not have 
been foreseen so long as the wrongdoer might have 
foreseen that some injury might result.!*^ 

If a wrongful act is the proximate cause of an 
injury, the question whether a person could or 
should have foreseen the result from the injury be¬ 
comes immaterial;i5 and the proximate causation of 
an injury resulting from a willful or malicious act 
is not determined by the test of results reasonably 
to be foreseen.16 A wrongdoer is liable for the con¬ 
sequences which actually ensue from his conduct, 
even though they are not foreseeable, are novel 
or extraordinary,!^ and are aggravated by some 
peculiarity of the condition on which the harmful 
conduct exerted its force or by innocent or negli¬ 
gent or otherwise wrongful or criminal acts of oth¬ 
er persons to whose acts the injured party was 
exposed by the wrongdoer’s conduct 

The term has among other definitions-^ also been 


7 . Or.—Brown v. Oregon-Washing- 
ton K, etc., Co., 128 P. 38, 63 Or, 
396. 

62 C.J. p 1115 note 23 
8- Mo.—^Ltyman v. Dale, 136 S.W 
760, 156 Mo.App 427. 

62 C.J. P 1115 note 24 

9 . —Marsh v. Great XTorthern 
Paper Co., 64 A. 844, 101 Me. 489 

62 C.J. p 1116 note 25. 

10. Va.—Schools V. Walker, 47 S.E. 
2d 418, 187 Va. 619. 

62 C.J. p 1116 note 26. 

Similar definitions and tests 

(1) *‘The ^proximate cause’ of an 
injury may, in general, be stated to 
be that act or omission which imme¬ 
diately causes or fails to prevent the 
injury; an act or omission occurring 
or concurring with another, which, 
had it not happened, the injury would 
not have been inflicted, notwithstand¬ 
ing the latter.”—Schools v. Walker, 
supra. 

(2) Other similar definitions see 

62 C.J. p 1116 note 26 [a]. 

11. Cal.—Johnson v. XTnion Furni¬ 
ture Co., 87 P.2d 917, 31 Cal.App 2d 
234. 

63 C.J. p 1116 note 27. 

Other definitions and tests 

An act or omission is “proximate 
cause” where there is no intervening, 
independent, culpable, and controlling 
cause, that Is, where there is an un¬ 
broken connection between act and 
damages.—^Benolken v. U. S , D.C. 
ISTeb., 99 P.Supp. 7'23—62 C.J. p 1116 
note 27. 

12. U S.—Champion Spark Plug Co. 
V. Emener, D.C.Mich,, 16 F.Supp. 
816. 


Ark—Oklahoma* Gas & Electric Co 
V Hofrichter, 116 SW.2d 599, 196 
Ark. 1 

Cal —Johnson v. Union Furniture Co., 
87 P.2d 917, 31 Cal.App.2d 234. 
Conn.—^Kilduff v. Kalmowski, 71 A. 

2d 593, 136 Conn. 405. 

Ill —Town of Thornton v. Wmterholf, 
92 NB 2d 163, 406 Ill. 113. 

Mo —Bragg v. Ohio Chemical & Mfg. 

Co., 162 S.W 2d 832, 349 Mo. 577. 
N.T—Gerdes v. Reynolds, 30 N.T.S. 
2d 755 

N.C.—Steffan v. Meiselman, 25 SB. 

2d 626, 223 N.C. 154. 

Tenn.—Jones v. Stewart, 191 SW. 
t2d 439, 183 Tenn. 176—Black v. 
Love & Amos Coal Co., 206 SW.2d 
432, 30 TennApp. 377. 

Tex —Arroyo-Colorado Nav. Dist. of 
Cameron and Willacy Counties v. 
State Nat. Bank of Brownsville, 
Civ.App., 90 S.W;2d 881, error dis¬ 
missed. 

Ya. —Schools v. Walker, 47 S.E.2d 
418, 187 Va. 619 

W.Va.—State ex rel. Davis Trust Co. 
V. Sims, 46 S.E.2d 90, 130 W.Va. 
623. 

62 C J. p 1117 note 28. 

Violation of statute or ordinance 
One who violates a statute or ordi¬ 
nance is not responsible for all harm 
that follows therefrom but only for 
that whioh is the foreseeable or 
probable consequence of such viola¬ 
tion.—^Kiste V. Red Cab, Inc., 106 N. 
E.2d 3^5, 122 Ind.App. 587. 

Wrongful interference 

A retail dealer’s wrongful interfer¬ 
ence with competitor’s purchase of 
personal property for resale by mis¬ 
appropriation and sale thereof when 
mistakenly delivered to such dealer, 
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instead of competitor, by carrier, was 
proximate cause of damages to com¬ 
petitor by loss of profits from resale 
of the personal property —^Newark 
Hardware & Plumbing Supply Co. v. 
Stove Mfrs. Corp, 66 A.2d 605, 136 
NJ.Law 401, affirmed 61 A.2d 240, 
137 N.JLaw 612 

13. Tex—Linn Motor Co. v. Wilson, 
CivApp, 14 S.W.2d 867. 

62 C J. p 1118 note '29. 

14. Conn —Kilduff v. Kalinowski, 71 
A 2d 593, 136 Conn 405. 

Ill—Haw V. 1933 Grill, 17 N E 2d 
70, 297 Ill.App. 37 
6'2 O J p 1118 note 30. 

15. Neb—Wright v Cameron, 27 N. 
W.2d 226, 148 Neb 292 

16. Conn.—^Kilduff v. Kalinowski, 71 
A.2d 593, 136 Conn. 405. 

17. NY. — Gerdes v. Reynolds, 30 N 
Y.S 2d 755~Yashar v. Yakovac, 48 

1 NY.S.2d 128. 

Willful or malicious act 

Where injury follows a willful 
or malicious act, the actor is liable 
for all of the damage proximately 
caused, whether foreseen or not — 
Kilduif V. Kalinowski, 71 A.2d 593, 
136 Conn. 405. 

18. N.Y.—Tashar v. Yakovac, 48 N. 
Y.S 2d 128—Gerdes v. Reynolds, 30 
NYS.'2d 75'5. 

19. N.Y—Yashar v. Yakovac, 48 N. 
Y.S 2d 128—Gerdes v. Reynolds, 30 
N.Y.S.2d 765. 

20. Mo—^Mabe v, Gille Mfg. Co, '271 
•SW. 1023, 219 MoApp. 234—Law¬ 
rence V Heidbreder Ice Co., 93 
S.W. 897, 119 MoApp. 328. 

62 C.J. p 1118 hote 31. 
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defined as the dominant^i or immediate cause ;22 
the cause that sets the others in motion;23 the effi¬ 
cient cause,2^ the one that necessarily sets the oth¬ 
er causes in operation.25 An act or omission is not 
the proximate cause of the injury unless, had it 
not happened, the injury would not have occurred.- 
The proximate cause need not be the sole cause, as 
discussed infra § 29, or necessarily _ the direct 
cause,2‘^ or the one which is nearest in time or place 

to the result.2S 

Injuries to third persons. When one is injured 
by the wrongful act of another, and a third per¬ 
son suffers an indirect loss from some contract ob¬ 
ligation to the injured party, the loss to the third 
person is not actionable,22 unless the wrongful act 
is maliciously or fraudulently intended to injure 
such third person and does injure him.20 

§ 28. Intervening Causes or Agencies 

a. In general 

b. Natural force 

c. Fright or mental anguish 

d. Act of person injured or third person 

e. Unconscious instrument 

a. In General 

Where an independent unforeseen cause Intervenes 
sbetween the original default and the final result and 
is sufficient to stand as the cause of the mischief, the 
second cause is ordinarily regarded as the proximate 
cause and the other the remote cause, but, If the inter¬ 
vening cause is incidental, the law looks to the original 
wrongful act which caused the wrong. 


TORTS §§ 27-28 

Where, in the sequence of events between the 
original default and the final result, an entirely in¬ 
dependent unforeseen cause intervenes sufificient to 
stand as the cause of the mischief, the second cause 
is ordinarily regarded as the proximate, and the 
other as the remote, cause.It is sufficient if the 
intervening cause is an independent, responsible 
cause, which need not be one involving* liability.^^ 
If the intervening cause is merely incidental, having 
been set in motion or made effective by the first 
cause, and it is not a new and independent force 
sufficient of itself to cause the injury, the law passes 
it and traces the wrongful act which put it in opera- 
tion.23 

CofitiHUdfiCB of oTigifiol cict. An original wrong¬ 
ful act may be so continuous that the act of a third 
person precipitating the disaster will be regarded in 
law as not independent, but conjoining with the 
original act to produce the accident.^^ 

b. Natural Force 

Generally the intervention of natural forces between 
the wrong complained of and the injury is not such 
an intervening cause as will break the sequence of 
events. No liability attaches for damages sustained for 
acts of God unless one by neglect diverts those forces 
in such a manner as to injure another. 

As a general rule the intervention of ordinary, 
natural forces or agencies between the wrong com¬ 
plained of and the injury is not such an intervening 
cause as will break the sequence of events.25 Thus, 


51. Neb.—v. Rocheford, 113 N. 

W. 157, 168, 78 Neb, 310. 

Or.—Brady v. Oregron Lumber Co., 
245 P. 7'32, 118 Or. 16, 46 A.L.R. 
812. 

22, Pa.—^Mulcbanock v. Whitehall 
Cement Mfg. Oo., 98 A. 564, 263 Pa. 
262, LR.A.1917A 1015- 
62 C J. D 1119 note 33. 

53 . Ind.—^Baltimore & O. R. Co. v. 
Banier, 149 N.B. 3^1, 84 Ind App. 
542. 

54 . Wis.—^Roedler v. Chicago, M. & 
St. P. By. Co , 109 N.W. 88, 91, 129 
Wis. 270. 

-62 C.J. p 1119 note 35. 

26. Mo.—^McCloskey v. Salveter & 
Stewart Inv. Co, 298 S.W. 226, 317 
Mo. 116’6. 

62 C.J. p 1119 note 3*6. 

5G. Mis®.—Illinois Cent. B, Co. v. 

Wright, 100 So. 1, 135 Miss. 435. 
Tex.—Galveston, H. & S. A. By. Co. 

V. Averill, Civ.App., 136 S.W. 98. 

-57. Wis.—Wheeler v. Milner, 118 N. 

W. 187, 137 Wis. *26. 

462 C.J. p 1119 note 39, 


28. Tex.—City of Waco v. Branch, 
Civ.App., 8 S.W.2d 271. 

62 C.J. p 1119 note 40. 

29 . La.—'Foret v. Board of Levee 
Com'rs of Orleans Levee Dist., 126 
So. 437, 169 La. 427. 

62 C.J. P 1120 note 41. 

30. Conn.—Gregory v. Brooks, 35 
Conn. 437, 95 Am I>. 278 —McNary 
V. Chamberlain, 34 Conn. 384, 91 
Am.D. 732. 

31. Cal.—^Johnson v. Union Furni¬ 
ture Oo„ 87 P.2d 917, 31 Cal.App.2d 
234. 

Idaho.— Corpus Juris cited in Linder 
V. City of Payette, 135 P.2d 440, 
441, 64 Idaho 656. 

—^Blenn v. Morrill, 5 A. 2d 42, 90 
N.H. 109. 

jsj-.Y.—^Tashar v. Takovac, 48 N.T.S. 
2^ 128—Gerdes v. Reynold®, 30 N. 
Y.S 2d 

Ohio.—Lovelady v. Rheinlander, 34 
NE.2d 788, *66 Ohio App. 409. 

Tenn.—Jones v. Stewart, 191 S.W.2d 
439, 183 Tenn. 176. 

6'2 C.J. p 1120 note 44. 

Criminal act 

The principle that one tort-feasor 
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will not be liable where injury sus¬ 
tained is caused by an independent 
criminal act of third person which 
is direct and proximate cause of 
damage refers to deliberate acts 
which are mala per se and does not 
contemplate an act which may be 
found to be due to negligence, al¬ 
though it may be mala prohibita.— 
Bozeman v. Blue Truck Line, 7 S.E. 
2d 412, '62 Ga.App. 7. 

32. Iowa.—Cavanaugh v. Centerville 
Block Coal Co., 109 N.W. 30*3, 131 
Iowa 700, 7 L.B.A.,N,S., 907. 

33 . Ga.— V. S. Casualty Co. v. Mat¬ 
thews, 133 S.E. 876, 35 G^App. 626. 

62 C.J. p 1120 uote 46. 

TTuskillfta medical treatment 

The negligence of wrongdoer In 
causing original injury is regarded 
as the proximate cause of the dam¬ 
ages which result fro-m subsequent 
negligent or unskillful treatment of 
such injury by a physician.—Maka¬ 
renko V. Scott, 65 'S.E.2d 88, 132 W. 
Va. 430. 

34. Cal.—^Harmon v. M. H. Sherman 
Co., 8'6 P.2d 205, 29 Cal.App.2d 580. 

35 . W.Va.—State ex rel. Davis Trust 
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§ 28 TORTS 

the causal connection is not broken by rainstorms^® 
or cold,®'^ or by the action of water®® or wind which 
is not unusual at the time and place of the injury.®® 
This presupposes, however, that culpability is es¬ 
tablished. No liability attaches for damages sus¬ 
tained by reason of the acts of God, and the forces 
of nature unless one has by his wrongful act or 
neglect augmented, diverted, or accelerated those 
forces in such a manner as to injure another.'^® 

c. Pright or Mental Anguish 

Fright or mental anguish is not. In some jurisdictions, 
considered an efficient intervening cause so as to pre¬ 
vent recovery for injuries due to such fright or mental 
anguish, but in other jurisdictions no recovery can be 
had for injuries due to fright or mental anguish. 

While in some jurisdictions fright or mental an¬ 
guish is not considered an efficient intervening cause 
so as to prevent recovery for injuries in consequence 
of such fright or mental anguish,^! provided such 
injury ought to have been foreseen as a natural and 
probable consequence of the wrongful act or omis¬ 
sion,^® in other jurisdictions in such case recovery 
is denied on the ground that the injury could not 
have been anticipated by defendant, and, hence, 
does not fall within the rule of proximate cause, or 
that it would be contrary to public policy to per¬ 
mit recovery where a flood of litigation would en¬ 
sue of such a character that injuries might be 
feigned without detection and damages would rest 
on mere conjecture.'^® Fright or mental anguish 
in connection with a wrong, which, apart from 
such fright or mental anguish, constitutes a cause 
of action is a proper element of damages as dis¬ 
cussed in Damages § 63 et seq. 

Wanton or intentional wrong. In the case of a 


wanton or intentional wrong causing fright and 
mental suffering resulting in injury, the element of 
fright does not sever the causal connection between 
the wrong and resulting injury.^^ 

d. Act of Person Injured or Third Person 

(1) Voluntary act or neglect 

(2) Involuntary act 

(3) Act of irresponsible individual 

(4) Fo-reseeable intervention 

(1) Voluntary Act or Neglect 

If the intervening act or negligence of the injured 
person or a third person was voluntary, it is considered 
the proximate cause, and, if an injured person has the 
duty to prevent or mitigate the effect of a wrongful act, 
his failure to do so may break the chain of causation. 

If the intervening act^^ or negligence^® of the 
injured person or of a third person^'^ was volun¬ 
tary, it will be considered to be the proximate 
cause. 

Failure to interrupt primary cause. Where the 
injured person is under a duty to take steps to 
prevent or mitigate the effect of a wrongful act, 
his failure to do so may break the chain of causa¬ 
tion,but the rule is otherwise where no duty 
arises to take such steps.*^® The mere omission of 
a third person to interrupt the result of defend¬ 
ant's act will not amount to an intervening efficient 
cause.®® 

Violation of latv by the person injured is a bar 
to recovery only where it is a cause contributing 
to the injury.®! 

(2) Involuntary Act 

The intervening act of the Injured person or of some 


Co. V. Sims, 46 S.E.^d 90, 130 W. 
Va, 623. 

62 C.JT, p 1121 note 47. 

36. Ma^ss.—Smith v. Faxon, 31 
687. 156 Mass. >589 

62 C J. P 11'21 note 48. 

37. Mass —Stock v. Boston, 21 IsT. 
E. 871, 149 Mass. 410, 14 Am.S.R. 
4*30. 

62 C.J. p 1121 note 49. 

38. Pa —Soott V. Hunter, 46 Pa. 192, 
84 Am.D. 542. 

62 C.J. p 1121 note 50. 

39. Mich—^Lrillibridgre v. McCann, 75 
N.W. 288, 117 Mich. 84, 72 Am.S.R. 
6 53, 41 L.R.A. 381. 

62 C.J. p 1121 note 51. 

40. Idaho — 'Mashburn v. St. Joe Im^ 
provement Co, 113 P. 92, 19 Idaho 
30, 35 L.R,A.,N.S-. 824. 

62 C.J. p 11^ note 63. 

‘*Act of Gpd'" defined and discussed 
g-enerally see 1 C.J.S. p 1423 note 
29 et apa. 


'41. Cal.—Emden v. Vitz, 198 P.'2d 
I '696, 88 CaLApp.2d 313. 

62 C.J. p 1122 note 65. 

Mental condition 

I If bodily harm is the direct result 
! of mental condition without any in¬ 
tervening: cause, the act which caused 
the condition set in motion the agren- 
cies by which the injury was produc¬ 
ed, and is the proximate cause of 
such injury.—Emden v. Vitz, 198 P. 
2d 696, 88 Cal.App.2d 313. 

42. Tex.—Gulf, etc,, R. Co. v. Hay- 
ter, 64 >SW. 944, 93 Tex. 239, 77 
Am.S.R. 856, 47 E.R.A. 325. 

43. Ky.—^Reed v. Ford, 112 S.W. 
600, 129 Ky. 471, 33 Ky.L.. 1029, 19 
RR.A.,N.S., 225. 

6*2 C.J. p 1122 note '57. 

44. Cal.—State Rubbish Collec^tors 
Ass’n V. Siliznoff, 240 P.2d 282, 38 
Cal.2d 330. 

62 C.J. p 1123 note 59. 
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45. N.C.—^McGhee v. Norfolk, etc., R. 
Co, 60 SE 912, 147 N.C. 142, 24 
LR.A,N.S., 119 

62 C.J. p 1123 note 60. 

46. Tex.—^Haney v. Texas & Pacifi 3 
Coal Co., Civ.App., 207 S.W. 375. 

62 C.J. p 1123 note 61. 

47. Ky.—Brooks v. Patterson, 29 S. 
W,2d 26, 234 Ky. 767. 

62 C J. p 1123 note 62. 

48. Mass.—Loker v. Damon, 17 Pick- 
284. 

Pa.—Haverly v. State Line, etc., R. 
Co., 19 A. 1013, 135 Pa. 50, 20 Am. 
S.R. 848. 

49. N.Y—Sullivan v. Tiog-a R. Co., 
20 N.E. 669, 112 N.T. 643, 8 Am.S. 
R 79*3. 

62 C.J. p 1124 note 65. 

50. N.J.—Wiley v. West Jersey R. 
Co., 44 N J.Law 247, 

62 C.J. p 1124 note 66. 

51. Mass.—Janusis v. Long, 188 N.E. 
228, 284 Mass. 403. 
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third person, which is involuntary and the result of 
the wrongdoer^s act or omission, will not cut short the 
chain of causation. 

The intervening act of the injured person^^ 
or of some third person,^3 which is involuntary and 
the result of the wrongdoer’s act or omission will 
not cut short the chain of causation. Thus, the 
intervening act of an injured person is not the 
proximate cause of his injury where he endeavors 
to escape®^ or attempts to rescue a third person^^ 
from a place of peril into which they were placed 
by defendant. Where defendant negligently places 
himself in a perilous position, acts of third persons 
in rescuing defendant which injure plaintiff do not 
break the causal connect!on.^6 

^3) Act of Irresponsible Individual 

Where the act of an irresponsible plaintiff or third 
person intervenes as the direct cause of the damage, 
the iiability of the defendant continues unbroken. 

Where the act of an irresponsible plaintiff or 
third person intervenes as the direct cause of the 
damage, the liability of defendant continues un- 
broken.'S'^ In accordance with this principle, where 
a wholesale dealer sells to a retailer an article ren¬ 
dered inherently dangerous by act of the vendor, 
the dangerous quality being secret and undisclosed, 
as in the case of a sale of poisonous drugs as harm¬ 
less medicines, a subsequent sale in good faith by 
the retailer will be considered so far involuntary 
that the wholesaler’s liability will continue.^^ This 
principle also applies where a manufacturer or 
dealer sells an article, or erects a structure, which 
is inherently dangerous by reason of secret and 
undisclosed defects, and the purchaser or a third 
person is injured in using it.^^ 

(4) Foreseeable Intervention 

It the Intervention of a responsible human being 


might reasonably have been anticipated, such Interven¬ 
tion will not exonerate the original wrongdoer, but the 
rule is otherwise if intervention could not reasonably have 
been anticipated. 

If the intervention of a responsible and intelligent 
human being might reasonably have been anticipat¬ 
ed, such intervention will not exonerate the orig¬ 
inal wrongdoer,®0 but the rule is otherwise if such 
intervention could not have been reasonably antici¬ 
pated. 

e. Unconscious Instrument 

The defendant's liability continues unbroken where 
the injury is directly caused by an unconscious instru¬ 
ment either set in motion by the wrongdoer or made 
effective by his negligence or other wrong which con¬ 
tinued to be operative at the time of the injury. 

The liability of defendant continues unbroken 
where the injury is directly caused by an uncon¬ 
scious instrument either set in motion by the wrong¬ 
doer, the original force imparted to it not having 
spent itself,or made effective by his negligence 
or other wrong, which continued to be operative 
at the time the injury occurred.®^ 

§ 29. Concurring Cause 

The proximate cause need not be the sole cause; 
several efficient causes contributing together to an injury 
may constitute each cause a proximate cause. 

The proximate cause need not be the sole cause.®^ 
If several efficient causes contribute to an injury, 
and without the operation of each the injury would 
not have occurred, each cause is a proximate 
cause.®® Where the act or neglect of a third per¬ 
son concurs with that of the original wrongdoer, 
both being efficient causes in producing the injury, 
the liability of the latter continues,®® and the same 
is true if the negligence of defendant concurred 
with some accidental cause to which plaintiff had 
not legally contributed.®'^ 


62. Ind.—Balzer v. Waring", 95 N.E, 
267, 176 Ind. '685. 

62 C.J. p 1124 note 67. 

53. Neb.—-Hilligas v. Kuns, 124 N. 
W. 926, 86 Neb, 68, 26 Lr.R.A.,N.S., 
'284, 20 Ann.Cas. 1124. 

62 C.X p 1124 note 68. 

64. Mo.— V. Missouri Pac. R. 
Co., 85 S.W. 627, 110 Mo.App. 725. 

62 C.J. p 1124 note 69. 

65. N.Y.—Oibney v. State, 33 N.E. 
142, 137 N.Y. 1, 33 Am.S R. 690, 
19 L.R.A. 365. 

62 ax p 1134 not^ 70. 

60. N.Yw—Guille v. Swan, 19 Johns. 

381, 10 Am T>. 234. 

62 ax p 1124 note' 71. ' 

57. Minn.—Anderson v. . Settergren, 
111 K.W, 279, 100 Minn.’ 294. 

62 C.J.^ p 1^2j5 n^te 72i» ' ' 

86 O. J.S.—60 


68 . W.Va.—Peters v. Johnson, 41 
SE. 190, 50 W.Va. 644, 88 Am.S.R 
909, 67 L.R.A. 428. 

62 C J. p 1125 note 73. 

59. U.S —^Hu-set v. J. I. Case Thresh¬ 
ing Mach. Co., Minn., 120 P. 865, 
67 C.C.A. 237, 61 L.R.A. 303. 

62 aJ. p 1125 note 74. 

60. Cal.—Kenyon v. Hartford Acci¬ 
dent & Indemnity Co., 260 P. 952, 
86 Cal App. 269. 

62 C.X p 1125 note 76, 

61. NO--Harr'rig-ton v. Taylor, 40 
Sj: L'<i 367, NC 769. 

62 C.J. p 1126 note 76. 

62. Okl.—Oklahoma Cas & Klectrilc 
Co. V. Lufcert, 34 P* 1076, 16 Okl. 
397. 

62 aJ., P 1126 note 77. 
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63. Ky.—Ezell v. Outland, 72 S.W. 
784, '24 Ky.L 1970 

62 C.J. p 1126 note 78. 

64. Va.—Schools v. Walker, 47 S E. 
2d 418, 187 Va. 619 

Wash.—Pierson v. Northern Pac. R. 
Co., 100 P. 999, 52 Wash. 595. 

65. Va.—Schools v. Walker, 47 S. 
E.2d 418, 187 Va. 619. 

62 C.X p 1126 note 81. 

66. U.S.—^Young V. Baldwin, C.C,A. 
Ark, 84 F.2d 841. 

Ky.—Rose v. Sprague, 59 S.W.2d 
554, 248 Ky. 635. 

Tex.—Haubelt Bros, v Hirsch, 131 S. 

W. 435, 6*2 TexCiv.App 273. 

62 C.X p 1126 note 82. 

67. Pa.—^Weinberg v. Favitt, 155 A. 
867, 304 Pa. 312. 

62 C.X p 1127 note 83. 
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§ 30. Accompanying Condition 

Where two distinct causes, unrelated in operation, 
contribute to an injury, one of them being a direct cause 
and the other furnishing the condition by which the 
injury was made possible, the former alone is respon¬ 
sible for the result. 


Where two distinct causes, unrelated in opera¬ 
tion, contribute to an injury, one of them being a 
direct cause and the other merely furnishing the 
condition or ’giving rise to the occasion by which 
the injury was made possible, the former will alone 
be regarded as responsible for the result.^S 


V. PERSONS ENTITLED TO SEE AND PERSONS LIABLE 


§31. Persons Entitled to Sue 

Where the cause of action is not assignable, suit 
must be brought by the person whose legal rights have 
been infringed. 

Where the cause of action is not assignable or 
has not been assigned, suit must be brought by 
the person whose legal rights have been infringed.®^ 
It has been held that an action for damages re¬ 
sulting from a tort can be maintained only by the 
person directly injured and not by one alleging a 
collateral or resulting injury,'^o and that the legal 
consequences of a tort do not extend to one in¬ 
jured only because he had contractual relations 
with the one directly injured by the tort;”^! but a 
contractor has been held to have sufficient interest 
in bonds placed in escrow to be delivered to him 
as the work progressed to maintain an action for 
damages resulting from the wrongful appropria¬ 
tion of the bonds. *^2 xhe rule that a person may 
maintain but one action for a single tort does not 
permit a suit for another's injuries occasioned by 
the same tort.'^^ If a tort is committed against 
several persons, each person injured may sue.^^ 


Violation of statute. Where the duty violated has 
been imposed only by statute, only those persons in 
whose favor a cause of action is created may sue.'^s 
If the statutory duty is for the benefit of the pub¬ 
lic generally, no suit lies at the instance of an in¬ 
dividual but if the statute was enacted for the 
benefit of an individual, he may sue.'^'^ 

« 

§ 32. Persons Liable in General 

A legally responsible person is liable for hfs torts. 

Every person legally responsible is liable for a 
tort committed by him^^ provided, as discussed 
supra § 27 et seq, it is the proximate cause of ^ an 
injury to another. One who contributes to a dam¬ 
age cannot escape liability because his proportional 
contribution to the result may not be accurately 
measured.'^'® Where a contract is an essential ele¬ 
ment of the tort, as discussed supra § 3, a person 
incapable of making the contract, such as an in¬ 
fant or married person, is not liable.^^ In the ab¬ 
sence of some relation existing so as to render 
the doctrine of respondeat superior, discussed in 


68. Tenn.—Corpus OTuris quoted iu 
Ellis y. Orkin Exterminating- Co., 
143 S.W'.2d 108, 113, 24 Tenn.App. 
279. 

62 C J. p 1127 note 85. 

6a. N’.J.—General Home Imp. Co. v. 

American Ladder Co., 56 A,2d 116, 
26 N.J.Misc 24. 

62 CJ, p 1128 note 89. 

Assignability of cause of action for 
tort see Assignments § 32 et sea* 

70. IT.S.—^Ware v. Brown, C.C Ohio, 
4 O.P.D. 146, FedCas.No 17,170, 2 
Bond 267. 

Ohio —Commercial Credit Co. v. 
•Standard Baking Co., 187 K'.E. 251, 
45 Ohio App. 403. 

71. V S.—The Toluma, C. C. A IST. Y., 
72 F,2d 690, affirmed 65 S.Ct. 467, 
294 U.S. 394, 79 L.Ed 942. 

72- Utah.—California Land & Con¬ 
struction Co. V. Halloran, 17 P.2d 
’209, 82 Utah 267. 

73. m—v. Crofts, 21 S. 
W.Jd 159 Toon. 582. 

74- U S.—^Fosgate v. Hocatee Fruit 
Co., DC Fla., 29'9 F. 96'3, affirmed, 
C.CA., 12 F.2d 250 

62 C.J. p 11*28 note 93. 

76- Minn.—^Everett V- Great North¬ 


ern R Co., Ill N.W. 281, 100 Minn 
309, 9 L.R.A.,N.S., 703, 10 Ann.Cas. 
294. 

62 C.J. p 1128 note 98. 

76. Tex.-—Missouri, etc., R. Co. v. 
Colburn, 38 S.W. 153, 90 Tex. 230. 

62 C.J. p 1128 note 1. 

77. Mmn,—Baxter v. Coughlan, 72 
N.W. '797, 70 Mmn. 1. 

62 C.J. p 1128 note 2. 

78. Mo.—^Evans v. Claussen, App., 
93 SW2d 101. 

Neb—Corpus Juris quoted In Dick¬ 
inson V. Lawson, 261 N.W. 656, 660, 
125 Neb 646, 

N.T.—Rozell V. Rozell, 8 N.T S.2d 
901, 256 App.Div. 61, affirmed 2'2 N. 
E,2d 264, 281 N.Y. 106, 123 A L.R. 
1016. 

N.D.—Rickbeil v. Grafton Deaconess 
Hospital, 23 N.W.2d 247, 74 N.D. 
525, 166 A.L,R. 99. 

Ohio.—Greer v. Board of ComTs of 
Knox County, 169 N.E. 709, 33 Ohio 
App. 539. 

Pa—^Weldon v. Steiner, 10 A.2d 19, 
138 Pa.Super. 66. 

62 C.J. p 1128 note 8. 

“Pault” 

Under statute providing that every 
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act whatever of man which causes 
damage to another obliges him by 
whose fault it happened to repair 
it, word “fault” is more inclusive and 
comprehensive than the word “neg¬ 
ligence,” and a person is responsible 
not only for damages occasioned by 
his own act, but for that which is 
caused by the act of persons for 
whom he is answerable, or of the 
things which he has in custody.— 
Savoie V. Walker, App., 183 So. 530. 

79, Cal.—^Reclamation Dist. No. 8‘33 
V. American Farms Co., 286 P 688, 
209 Cal. 74—^Learned v, Castle, 18 
P. 872, 21 P. IX, 78 Cal. 454— 
Burford v. Baker, 127 P.'2d 941, 
63 Cal.App.2d 301—City of Oak¬ 
land V. Pacific Gas & Elec. Co., 118 
P.2d 328, 47 Cal.App.2d 444—^Swit¬ 
zer V. Yunt, 41 P.2d 974, 6 Cal.App. 
2d 71. 

Neb.— Corpus Juris quoted in Dickin¬ 
son V. Lawson, 251 N.W, 656, 660, 
125 Neb. 646. 

80. Mo.— Corpus Juris quoted in 

Haynie v. Jones, 127 S.W.2d 105, 
110, 233 Mo.App. 948. 

Tex.—Sandoval v. Eagle Pass Lum¬ 
ber Co., Civ.App., 248 S.W. 132. 
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Master and Servant § 561 et seq, or the maxim, 
Que facit per alinm facit per se, discussed in Agency 
§ 244 et seq, applicable, or unless a person par¬ 
ticipates in or ratifies a tortious act, as discussed 
infra § 33, 'he is not liable for the act or omission 
of another.Sl 

g 33. - Connivance and Ratification 

As a general rule, one who counsels, advises, abets, 


assists or ratifies the commission of an actionable wrong 
by another is responsible to the injured person for the 
entire loss or damage. 

As a general rule one who counsels, advises, abets, 
or assists in the commission by another of an action¬ 
able wrong is responsible to the injured person for 
the entire loss or damage. Jn order to charge a 
person with procuring a wrongful act it must ap- 


81. La—Wise v. Smith, App., 186 
So. 857. 

—Corpus Jtiris quoted in Haynie 
V. Jones, 12'7 S W 2d 105, 110, 233 
Mo App. 948—Evans v. Claussen, 
App., 93 SW.2d 101. 

6*2 C.J. p 1129 note 19. 

Statutory chaugre 

A person is responsible only for 
his own torts, except as liability for 
neg-ligence has been extended by 
statute, and it must be presumed that 
legislature, in making radical change 
in rule that person is responsible 
only for his own torts, would have 
made its intent and purpose -clear and 
that it went no further than mis¬ 
chief to be remedied required—Hen- 
nessy v. Walker, 17 N B 2d 782, 279 
N.Y. 94, 119 A.LR. 1029, 

A volunteer cannot impose liability 
on another who is ignorant of his 
action, although action may be a ben¬ 
efit to such other person —^\\^ilkie v 
Randolph Trust Co., 55 NB.2d 466, 
Sl'6 Mass. 267—Wurm v. Allen Cadil¬ 
lac Co., 17 N.E 2d 305, 301 Mass. 413. 

Control as prerequisite of liability 
That authority precedes responsi¬ 
bility and that control is prerequi¬ 
site of liability is well-recognized 
principle of law as well as of ethics, 
—Trecartin v. Mahony-Troast Const 
Co„ 87 A 2d 349, IS N.J.Super. 380. 

Control and duty to control 

One has no duty so to control con¬ 
duct of third person as to prevent 
him from causing bodily harm to an¬ 
other unless a special relationship 
exists between one and third per¬ 
son which imposes duty on one to 
control third person’s conduct—Scott 
V. McCrocklin, La.App., 29 So 2d 619. 
Police ofELcer 

(1) A citizen is not responsible in 
damages for the tortious act of a 
peace officer who is engaged at the 
citizen’s behest in performance of 
service for the public.—Kirkpatrick 
V. Alan Wood Steel Co., 12 A. 2d '22, 
338 Pa. 126. 

(2) Private individuals or corpora¬ 
tions who call police ofificers of a 
city to quiet a disturbance are not 
liable because of the manner in which 
the officers perform or neglect to per¬ 
form their public duties* unless the 
parties calling the officers are a part 
of some unlawful plan or act and do 
something in furthe^sthce of such un¬ 


lawful act.—O’Quin v. Baptist Me¬ 
morial Hospital, 201 S.W.2d 694, 184 
Tenn. 570- 
Public officer 

(1) Firemen engaged in extinguish¬ 
ing fire in cellar were not agents or 
servants of owners of building, but 
were “public officers,” and, hence, 
owners were not responsible for act 
of firemen in opening doors of bulk¬ 
head partly on sidewalk without 
warning to pedestrian who was cross¬ 
ing over doors.—Turturro v. Calder, 
29 N‘E2d 744, 307 Mass. 159. 

(2) Transporting a public officer 
to given place at officer’s request, 
with no knowledge that officer is pur¬ 
posing to comtnit a tort, does not 
constitute officer an agent or serv¬ 
ant of other party, nor does party’s 
presence make him a participant m 
alleged tortious act.—Gray v. Wil¬ 
liams. 160 So. 715, 230 Ala. 14. 

82, U S.—^International Broth. of 

Elec Workers, Local 501 v N. L. 
R B., CA.2, 181 F.2d 34, affirmed 
71 sot. 954, 341 U.S. 694, 95 L Ed. 
1299—Oman v U. S., C A Utah, 179 
F2d 738—^Hickman v. Taylor, D.C. 
Pa, 75 PSupp. 528, affirmed, C.A, 
1'70 F.2d 327, certiorari denied 69 
S.Ct. 485, 336 US 906, 93 L.Ed 
1071, rehearing denied 69 S Ct 636, 
336 US. 921, 93 L Ed. 1083—Gere 
I V. Canal Boiler Works, D.'C.Wash., 
33 PSupp. 558 

Idaho—Helgeson v. Powell, 34 P.2d 
957, 54 Idaho 667. 

Ill—Page V. Keeves, 199 H.E. 131, 
362 Ill. '64, 

Ind.—Bates Motor Transport Lines v. 

Mayer, 14 N E 2d 91. 213 Ind 664. 
La,—Little v. Campbell, App., 20 So. 
2d 627. 

Mo.— Corpus Juris quoted in Haynie 
V, Jones, 1'27 S W.2d 105, 110, 233 
Mo App. 948 

j^eb—First Trust Co. of Lincoln v. 
Carlsen, 261 H.W. 333, 129 Neb. 
118— Corpus Juris cited in Dickin¬ 
son V- Lawson, 251 N.W. 666, 660, 
125 Neb. 646 

—Fidler v. Murphy, 113 N.Y.S.2d 
388, 203 Misc. 51. 

Ohio.—Kuhn V. Bader, 101 N.E 2d 322, 
89 Ohio App. 203. 

Pa—^Weldon v. Steiner, 10 A.2d 19, 
138 Pa. Super. 66. 

Tex.—^Burton v. Roberson, 164 S.W.2d 
624, 139 Tex. 562, 143 A.L.R. 1— 
Corpus Juris cited in Moreland v. 
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Hawley Independent School Dist., 
Civ App., 169 S.W2d 227, 234. 

Vt.—Giguere v. Rosselot, 3 A 2d 
538, 110 Vt. 173—Dansro v. Scrib¬ 
ner, 187 A. 803, 108 Vt. 408. 

62 C.J. p 1129 note 22. 

Restatement of Law of Torts 

In some cases, the courts have 
adopted the formulation of the Re¬ 
statement of the Law of Torts that 
for harm resulting to third person 
from tortious conduct of another, a 
person is liable if he orders or in¬ 
duces such conduct, knowing of con¬ 
ditions under which the act is done 
or intending the consequences which 
ensue, or knows that the other’s con¬ 
duct constitutes a breach of duty or 
gives substantial assistance or en¬ 
couragement to the other so to con¬ 
duct himself. 

U. S.—Hickman v. Taylor, D.C Pa., 
75 F.Supp. 528, affirmed, C A., 170 
P'2d 327, ,certiorari denied 69 S Ct. 
485, 336 U.S. 906, 93 L Ed. 1071, 
rehearing denied 69 S.Ct. 636, 336 
U.S. 921, 93 LEd. 1083 

Ohio.—^Kuhn v. Bader, 101 NE 2d 322, 
89 Ohio App. 203. 

He who provokes or instigates a 
wrong makes himself a party to 
wrong, and is equally liable with 
perpetrator.—International Broth, of 
Elec. Workers, Local 501 v. N. L. R. 
B, CA2, 181 F2d Sh4, affiivned 71 
set 954, 341 U.S. 694, 95 LEd. 1299. 

An “aider” and "abettor,” with re¬ 
spect to civil liability, is any person 
who is present at the commission 
of a tort, encouraging or exciting it 
by words, gestures, looks, or signs, 
or who in any way or by any means 
countenances or approves it.—Knight 

V. Western Auto Supply Co., 193 S.W. 
2d 7'71, 239 Mo.App. 643. 

The word “procure,” as used in 
statute making one civilly liable for 
maliciously procuring an injury to 
be done to another, does not require 
lending of ajssistance in actual per¬ 
petration of injury, but if one act¬ 
ing only through advice, counsel, per¬ 
suasion, or command procures an¬ 
other to commit an actionable wrong, 
procurer becomes liable for injury ei¬ 
ther singly or jointly with perpetra¬ 
tor, irrespective of whether a rela¬ 
tion giving to one authority over the 
other exists.—Selman v. Goddard, 197 
S.B. '250, 186 Ga. 103—Melton v. 

Helms, 62 S.E.2d 663, 83 Ga.App. 71. 



86 C.J.S, 


§§ 33-34 TORTS 


pear that he did or said what amounted to a re¬ 
quest or direction in obedience to which it may be 
inferred that the act was done.^^ The mere pres¬ 
ence of a person at the commission of a trespass 
or other wrongful act by another will not render 
him liable as a participant.^^ However, proof that 
a person is present at the commission of a wrong¬ 
ful act, without disapproving or opposing it, is 
evidence from which, in connection with other cir¬ 
cumstances, it is competent for the jury to infer 
that he aided and abetted it.^^ Mere knowledge 
that a tort is being committed against another will 
not be sufficient to establish liability.^® Ordinarily, 
there exists no legal duty to discloseS7 or prevent^s 
the commission of a tort. 

Ratification, It is well settled that the liability 
of one who has not actively participated may be 
established where the wrongful act is ratified by 
him,^9 as where, with knowledge of a tort done 
for his benefit, he approves and avails himself of 
its fruits.^® One cannot knowingly reap the bene¬ 
fit of a wrong and escape liability resulting from 
that wrong.^i Alere acquiescence in the commis¬ 
sion of a tort after the act does not make the 
person thus acquiescing a party to the wrong or 
liable therefor as a joint tort-feasor.^^ Jn order to 
be liable he must not only have assented to the 


wrong, but the act must have been done for his 
benefit's or have been of a nature to benefit him 
However, it has been held that mere approval of 
another's tort does not charge the one approving 
with liability even though the tort w^as for the lat¬ 
ter's benefit.95 The mere fact that a party inno¬ 
cently receives a benefit is not conclusive on the 
question of his liability.^^ The ratification must be 
founded on full knowledge of the facts constituting 
the wrong which has been committed or with a 
purpose on the part of the principal to take the 
consequences on himself without inquiry.97 It has 
been said that to hold one responsible for a tort 
not committed by his orders, his adoption of, and 
assent to, the same must at all events be clear and 
explicit, and founded on a clear knowledge of the 
tort which has been committed.^S Ratification will 
not be established from mere knowledge, appraval, 
or satisfaction,^^ although where an act is simply 
in excess of authority, mere approval of the wrong 
may be sufficient.^ 

§ 34. Joint and Several Liability 

Joint tort-feasors are jointly and severally liable for 
the entire damage inflicted. 

So far as the number of individuals who may be 
held responsible are concerned, torts are either sin- 


Oae Who fumislies another with 
means of consummating’ a fraud is 
himself a wrongdoer.—Globe Card¬ 
board Novelty Co. v. Federal Trade 
Commission, C.A.3, 192 F.2d 444. 

Action on one^s premises or with his 
instrumentalities 

For harm done to third person 
from tortious conduct of another, 
person is liable if he permits other 
to act on his premises or with his in¬ 
strumentalities knowing or having 
reason to know that other is acting 
or will act tortiously.—Kuhn v. Ba¬ 
der, 101 K.E.2d 322, 89 Ohio App. 203. 


Ambiguous advice 

It must be presumed that individ¬ 
ual, counseling another to commit act 
which may be committed either law¬ 
fully or unlawfully, intended to coun¬ 
sel only lawful act, and such counsel 
or advice alone is insufficient to make 
advisor legally responsible for unlaw¬ 
ful act following it.—Bowen v. Mew- 
^ born, 11 S.B.2d 37-2, 218 N.C. 423. 

84. Ala—Gray v. Williams, 1*60 So. 
715, 230 Ala 14. 

Ky.—Streipe v. Liberty Mut. Ins. Co., 
47 S.W.2d 1004, 243 Ky. 15. 

Neb.—Corpus Juris cited in Bickin- 
son V. Lawson, 251 N.W. 656, 660, 
125 Neb. 646. 

62 C.J. p 1129 note 24, 


85. Mass.—^Brown v. Perkins, 1 Al¬ 
len 89. 

Neb.—Corpus Juris cited iu Dickin¬ 
son V. Lawson, 251 N.W*. 656, 660, 
125 Neb. 646. 

80. N.C.—Brannock v. Bouldin, 26 N. 
C. -61. 

87. N.C.—Brannock v. Bouldin, su¬ 
pra. 

88. Wis.—^Hilmes v. Stroebel, 17 N. 
W. 539, 69 Wis. 74. 

62 C.J. p 1130 note 28. 

89. Ill.—Page v. Keeves, 199 N.E 
131, 362 Ill. 64. 

N.H.—Vidal V. Town of Errol, K2 A. 
232, 86 NH. 1. 

NM.—‘Corpus Juris cited in New 
Mexico Products Co, v. New Mexico 
Power Co., 77 P.2d 634, 641, 42 N. 
M. 311. 

62 C.J. p 1130 note 31. 

Only person who can ratify an¬ 
other’s act is purported principal 
on whose behalf act was performed. 
—Vidal V. Town of Errol, 162 A. 232, 
86 N.H. 1. 

Detriment or advantage 

Tort committed for another with¬ 
out authority by person not assum¬ 
ing to act for himself becomes oth¬ 
er's tort, if subsequently ratified 
whether it be for other^s detriment 
or advantage.—Vidal v. Town of Er¬ 
rol, supra. " 


90. Ill.—^Page V. Keeves, 199 N.E 
131, 362 Ill. -64. 

Vt—Dansro v. Scribner, 187 A. 803, 
108 Vt. 408. 

91. Colo.—Campbell v. Louisville C. 

M. Co., 89 P. 767, 39 Colo. 379, 10 
L.R.A.,N.S., 822. 

Ky.—Nisbet v. Lofton, 277 S.W. 828, 
211 Ky. 487. 

62 C.J. p 1130 note 29. 

92. Mo—Cooper V. Johnson, 81 Mo. 
483—^Wamsganz v, Wolff, 86 Mo 
App. 205. 

93. Idaho.—^McKean v. Idaho Irr. 
Co., 227 P. 1057, 39 Idaho 360. 

62 CJ. p 1130 note 34, 

94. Idaho.—McKean V. Idaho Irr. 
Co., supra. 

62 C.J. p 1130 note 36. 

95. N.H.—^Vidal v. Town of Errol, 
162 A. 232, 8-6 N.H. 1. 

96. Idaho.'—McKean v. Idaho Irr. 
Co., 227 P. 1057, 39 Idaho 360 

62 C.J. p 1130 note 36. 

97. Iowa.—Brown v. Webster City, 
88 N.W. 1070, 116 Iowa 611. 

62 C.J. p 1130 note 37. 

98- Vt.—Hubbard v. Hunt, 41 Vt. 
376. 

-62 C.J. p 1130 note 38. 

99. Okl.—Frick-Reid Supply Co. v. 

Hunter, 148 P. 83, 47 Okl. 161. 
Vt.—Hyde v. Cooper, 26 Vt. 652. 

1 . Iowa.—^Brown v. Webster City, 88 

N. W. 1^179, 115 Ibwa 611. 


83. N.Y.—^Rich v. Jakway, 18 Barb. 
357. 
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gle or joint.2 The class within which a particu¬ 
lar instance of wrongdoing may be placed depends 
in general not on the inherent nature of the tort 
itself, but on the method of its accomplishment, 
since nearly every tort is susceptible of commission 
by one or many.^ Where two or more persons 
owe another a common duty, and by a common neg¬ 
lect of that duty, the other person is injured, there 
is a joint tort and all may be held liable.^ One is 
liable for the act of his joint tort-feasor^ although 
the act causes other or greater injury than he in- 


TORTS § 34 

tended.® Generally, concert of action in the ex¬ 
ecution of a common purpose is essential to a joint 
tort,"^ but, as discussed infra § 35, independent tort¬ 
feasors whose torts concur to cause a single injury 
may be regarded in law as joint tort-feasors. 

While each tort-feasor is liable only for his pro¬ 
portion of the damage where the liability is sev¬ 
eral,® joint tort-feasors and all persons who join in 
the commission of a wrong resulting in injury are 
jointly and severally liable for the entire damage 
sustained,^ and, in the absence of statute provid- 


2. Tex.—^Houser v. Harris, Civ App , 
44 S.W.2d '784 

Torts are in. their nature several 
Me—Arnst v. Estes, 8 A.2d 201, 136 
Me. 272. 

The primary test of “joint tort¬ 
feasors" is whether plaintiff has sin¬ 
g-1 e cause of action against such tort¬ 
feasors or 'whether he has only a 
several cause of action against each 
of them —Larson v. Cleveland Ry 
Co., 50 N'E2d 163, 142 Ohio St. 20 

3. Tex.—Houser v. Harris, Civ.App, 
44 S.W.2d 784. 

Question of fact 

Whether two or more persons are 
actually joint wrongdoers is “ques¬ 
tion of fact" dependent on circum¬ 
stances.—Hudson V. Welland, 8 So.2d 
37. 150 Fla 523. 

Wrongful conduct 

To be guilty as a joint tort-feasor, 
one must be guilty of some wrongful 
or negligent conduct.—^Allis-Chalmers 
Mfg. Co. V. Board, Tex.Civ.App., 118 
SW.2d 996. 

4. Del.—Leishman v. Brady, 3 A.2d 
118, 9 W.WHarr 559. 

K.J.—^Walder v. Manahan, 29 A.2d 
395, 21 M JMisc 1. 

Ohio —-Blanton v. Sisters of Chanty, 
79 N.E.2d 6S8, 82 Ohio App. 20— 
Zolg V. Village of Deer Park, 5* 
Ohio Supp. 193. 

5. C.—Boyd V. Maxwell, 2 S.E.2d 395, 
190 SC. 103. 

Tex.— Corpus Juris quoted in Adams 
V. Whatley. Civ App., 21>3 S.W 2d 
886 , ' 888 . 

62 C.J. p 1130 note 44. 

The ^^common duty” which is a ba¬ 
sis for a joint tort may be merely 
duty of two or more persons to ex¬ 
ercise due care, and, if they fail in 
such duty and their negligent acts 
concur in producing injury complain¬ 
ed of, there is joint liability,—Glass 
V. McCullough Transfer Co., IIS N.E. 
2d 71, 94 Ohio App. 163, modified on 
other grounds 115 N.E'.2d 78, 159 Ohio 
St. 505. 

5. Cal.—Mary Pickford Co. y, Bayly 
Bros., 86 P.2d 102, 12 Cal.M 501. 
Ind.—Bates Motor Tr^uii^port Lines 
V. Mayer, 14 N.E.2d 31, 2i3 Ind. 
664. 


6. XT S.—Thompson v. Johnson, C.A. 
Miss., 180 P.'2d 431. 

Tenn—Kirkwood v. Miller, 6 Stteed 
455, 73 Am.D. 134 

7. Ariz— I>e Graff v. Smith, 157 P.2d 
342, 62 Ariz. 261. 

Cal.—Alexander v. Hammarberg, 230 
P 2d 399, 103 Cal App 2d 872. 

NC.—Bost V. Metcalfe, 14 S.E 2d 648, 
219 NC. 607. 

Ohio.—^Davies v. Seasley, App., 34 N. 
E.2d 265. 

Okl —Hammond v. Kansas, O. & G. 
Ry. Co., 234 P. 731, 732, 109 Okl. 
72 

Pa —^Koller v. Pennsylvania R. Co., 
40 A 2d 89, 351 Pa. 60. 

Tex.—Warren v. Premier Oil Refin¬ 
ing Co. of Texas, Oiv.App., 173 S. 
W.2d 287, error refused 
Concert of action generally see in¬ 
fra § 37. 

8. U.S.—Ivey v. Phillips Petroleum 
Co , D C.Tex., 36 P.Supp. 811. 

Pa.—Sell V. Fahs, Com.Pl., 5-5 Montg. 
Co. 37'2. 

62 C.J. p 1131 note 51. 

9. U.S.—Burns Bros. v. The Central 

R. R. of H. J., No. 42, C.AlSr.T., 
202 F 2d 910—^Atchison v. Gulf Re¬ 
fining Co„ C.A La., 174 F.2d 476— 
Smith v. Philadelphia Transp. Co., 
C.A Pa., 173 F.2d 721, certiorari de¬ 
nied 70 S.Ct. 63. 338 U.S. 819, 94 
L.Ed. 497, and Philadelphia Transp. 
Co. V. Sterner, 70 S.Ct. 63. 338 U S. 
819, 94 L.Ed. 497—Detroit City Gas 
Co. V. Syme, C.C.A Mich., 109 F.2d 
366—Lejeune v. Midwestern Ins. 
Co. of Oklahoma City, Okl., D.C, 
La., 98 F.'Supp. 863, appeal dis¬ 
missed, C.A., 197 F.2d 149—Har- 
ward V, General Motors Corp., D. 
C.N.C., 89 F.Supp. 170—The Samo¬ 
var, DC Cal., 72 F.Supp. 5'74—U. 

S. V. Silllman, D.C,N,J., ‘65 F.Supp. 
665—^Mails v. Kansas City Public 
Service Co, E.C.Mo., 51 F.Supp. 
562—Roberto Hernandez, Inc., v. 
Arnold Bernstein Schiffahrtsgesell- 
©chaft. M. B. H., D.CN.T., 31 F, 
Supp. *76, reversed on other 
grounds, C.C.A., 116. F,2d 84 9r cer¬ 
tiorari denied Compania Espanda 
de Havigacion Maritima, S. A. v. 

“Pobeyt© Hernandez, Ina., 61 ^S.Ct. 
1101, 313 U.S. 582, 86 KEd. 1339 
i —^Bagwell V. -Southern Ry. Co., I>. 
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C. S C., 21 F Supp. 751—The Mandu, 

D. C NT., 15 F.Supp 627—Lever 

Bros. Co. V. J. Eavenson & Sons, 
DC.N.T., 7 P.Supp. 679—Kuhn v. 
Yellow Transit Freight Lines, D. 
C.Mo , 12 P R D. 25'2—Overlander 

v. Mellon, D.C.Neb., 10 P R D. 131. 

Ala,—Green v. City of Birmingham, 
4 So 2d 394, 241 Ala. 684—Brooks 
v City of Birmingham, 194 So. 525, 
239 Ala. 172—Sloss-ShefReld Steel 
& Iron Co. V. Wilkes, 165 So. 764, 
231 Ala. 511, 109 A.L.R. 385—Hub¬ 
bard V. Thrasher, 157 So. 680, '26 
Ala.App. 262. 

Ark-Lewis v. Mays, 186 S.W.2d 178, 
208 Ark 382—Castleberry v. Mack, 
167 'SW.2d 489, 205 Ark XIX— 
•Missouri Pac R. Co. v Armstrong, 
141 SW.2d 25, '200 Ark. 719. 

Cal —Farrell v. Placer County, 145 
P2d 570, 23 Cal.2d '624, 153 A L R. 
323—Kim V. Chinn, 133 P.2d 67'7, 66 
Cal App 2d 857—Spinner v Los An¬ 
geles Ry Corp, 126 P.2d 940, 62 
Cal.App 2d 679—^Kallmeyer v. 

Poore, 125 P 2d 924, 52 Cal.App 2d 
14'2—Meyer v. Thomas, 63 P.2d 
1176, 18 Cal.App.2d 299—Collins v. 
Jones, 22 P.2d 39, 131 Cal.Ap-p. 747, 
Fla.—Colle v. Atlantic Coast Line R. 
Co., 14 So 2d 4'22, 153 Fla. 258— 
Sands v. Wilson, 191 So, 21, 140 
Fla 18—Pendarvis v. Pfeifer, 182 
So. 307, 132 Fla. 724—^Anderson v. 
Crawford, 149 So. 656, 111 Fla. 381, 
Ga.—E ids on v, Maddox, -24 S.E. 2d 
895, 195 Ga, 641. 

Idaho.—Lorang v. Hays, 209 P.2d 733, 
69 Idaho 440— Corpus Juris cited in 
Griflln v. Clark, 42 P.'2d 297, 303, 
55 Idalio 364. 

Ill.—^Koltz V. Jahaaske, 38 N.E.2d 
983, 312 Ill. App. 623—Muesig v. 
Harz, 283 Ill.App. 115—Randall 
Dairy Co. v, Pevely Dairy Co., 274 
IlLApp 474. 

Ind— Corpus Juris quoted In Hoesel 
V. Cain, 53 N.E.2d 165, 171, 222 Ind, 
330, rehearing denied >53 N.E.2d 769, 
222 Ind. 330—Jackson v. Record, 
6 N.B.2d 897, 211 Ind. 141—Inter 
State Motor Freight System v. 
Henry, 36 N.E;2d 909, 111 Ind.App. 
179. 

Iowa.— iCorpus Juris cited in Way v. 

I Waterloo, C. F, & N. R. R., 29 N.W. 
I 2d 867, 870. 239 Iowa 244, 174 A.L. 
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§ 34 TORTS 

ing otherwise, damages are not apportioned.'^® As tion against another for the same damage, but only 
discussed in Judgments § 760, an unsatisfied judg- one satisfaction of the claim may be obtained.^^ 
ment against one tort-feasor is not a bar to an ac- A person is not liable for the act or omission of 


R. 7'23—Halse v. La Orescent Grain 
Co, 1 isrw.2d 202, 231 Iowa 231— 
Drake v. Keeling-, 299 N-W. 919, 
230 Iowa 1038. 

Kan.—^Wendel v. Chioago, R. I. & P. 

R, Co., 223 P.2d 993, 170 Kan. 68. 
Ky.—Evola Realty Co. v. Westerfield, 
251 S.'W2d 298—Sherwood v. Hu¬ 
ber & Huber Motor Exp. Co , 151 S. 
W2d 1007, 286 Ky. 775, 135 A.L.R. 
263. 

La.—Oust V. Item Co., 8 So.2d 361, 
200 La. 515—^Reid v. Lowden, 189 
So. ‘286, 192 La. 811—^Wisemore v. 
First Nat. Life Ins. Co., 183 So. 
247, 190 La. 1011—Quatray v. Wick¬ 
er, 151 So. 208, 178 La 289—Ford 
V. Williams, App., 62 So.2d 838— 
May V. Cooperative Cab Co., App., 
52 So.2d 74—^Williams v. Pelican 
Creamery, App., 30 So. 2d 574— 
Loesch V. R P. Farnsworth & Co., 
App., 12 So 2d 2'22—Roppolo v. 
Pick, App., 4 So 2d 839—Corpus Ju¬ 
ris cited in, Eagen v. Tri-State Oil 
Co, App., 183 So 124, 127—Re- 
neau v. Brown, 158 So. 406, 9 La. 
App. 375—Gordon v. Bates-Crumley 
Chevrolet Co., App., 158 So. 223, af¬ 
firmed 162 So, 624, 182 La. 795— 
Grigsby v. Morgan & Lindsey, 
App., 148 So 506. 

Me —Plante v. Canadian Nat. Rys , 
*23 A.2d 8‘14, 138 Me. 215—Arnst 
V. Estes, 8 A.2d 201, 136 Me. '272— 
Hincks Coal Co. v. Milan, 193 A. 
243, 135 Me. '203—Gordon v. Lee, 
178 A. 353, 133 Me. '361. 

Md.—Mayor and City Council of Bal¬ 
timore V. Thompson, 189 A. 822, 171 
Md. 460 

Mass—Donnelly v. Larkin, 98 N.E.2d 
280, 327 Mass. 287, 25 A L.R 2d 487 
—Eckstein v. Scoffl, 13 N.E 2d 436, 
299 Mass. 573. 

Mich,—Bowerman v. Detroit Free 
Press, 272 N.W. 876, 279 Mich. 480. 
Minn —Greenwood v. Evergreen 
Mines Co., 19 N.W.2d 72-6, 220 

Minn. '296. 

Miss.—^White’s Lumber & Supply Co. 

V. Collins, 192 So 312, 186 Miss. 
659—^Moore v. Foster, 180 So. 73, 
182 Miss. 15. 

Mo —Berry v. Kansas City Public 
Service Co., 121 S.W.2d 82'6, 343 Mo, 
474—Berry v. Kansas City Public 
Service Co., 108 S.W.2d 98, 341 Mo. 
658—Stith V. J. J. Newberry Co., 
79 S.W.2d 447, 336 Mo. 467—Rob¬ 
erts y. Atlas Life Ins. Co., 163 S. 

W. 2d 369, 236 Mo.App. 1162—Blas- 
inay v. Albert Wenzlick Real Es¬ 
tate Co., 138 SW.2d 721, 235 Mo. 
App. 526. 

Neb.—Gergen v. Western Union Life 
Ins. Co., 30 N.W.2d 658, 149 Neb. 
203. 

N.H.—Vidal v. Town of Errol, 162 A. 
232, 86 N.H. 1. . 


N J —Malinauskas v. Public Service 
Interstate Transp. Co, 78 A.2d 268, 
‘6 N.J. 269—Ristan v. Bh’antzen, 97 
A.2d 726, 26 N.J.Super 225. 

N.T—Parchefsky v. Kroli Bros, 196 
NE 308, 267 N.T. 410, 98 A.L.R. 
1387—Neenan v. Woodside Astoria 
Transp. Co., 184 N.E. 744, 261 N.T. 
159—Poswick V Cutten, 15 N.T.S. 
2d 877, 258 App Div. 218, reargu¬ 
ment denied 17 NT.S.2d 999, 258 
App.Div. 958, affirmed 28 NE.2d 
396, 283 N.T. 660—June Fabrics v. 
Teri Sue Fashions, 81 N.T.S.'2d 

877, 194 Misc. 26'7—Mazloum v. 

New Tork, N. H. & H. R R., 115 
N.T.S.2d 238. 

NC.—Charnock v. Taylor, 26 S.E 2d 
911, 223 NC. 360, 148 A.L.R. 1126. 
N.D—Haser v. Pape, 60 N.W.2d 240, 
78 ND 481. 

Ohio.—Glass V. McCullough Transfer 
Co, 115 NE2d 78, 159 Ohio St. 
505—^Kuhn v. Bader. 101 N.E 2d 
322, 89 Ohio App. 203—^Zolg v. Vil¬ 
lage of Deer Park, 6 Ohio Supp 
193. 

Okl—^Adams v. Stanolind Oil & Gas 
Co, 103 P.2d 526. 187 Okl. 478— 
Garrett v. Haworth, 83 P 2d 8'22, 
183 Okl 569—Town of Sentinel v. 
Boggs, 61 P2d 654, 177 Okl 623— 
Town of Sentinel v. Riley, 43 P 2d 
742, 171 Okl. 533—City of Wetumka 
V. Cromwell-Pranklin Oil Co, 43 P. 
2d 434, 171 Okl. 565. 

S.C —^Halsey v. Minnesota-South Car¬ 
olina Land & Timber Co., 177 S.E. 
29, 174 S.C. 9'7, 100 A L.R. 1 
S D —Lien v. Northwestern Engineer¬ 
ing Co, 39 NW.2d 483—Fusfield v. 
Smith, 282 N.W. -623, 66 S.D. 309. 
Tenn.—Hime v. Sullivan 221 S W.2d 
893, 188 Tenn. 605 

Tex.—Burton v. Roberson, 164 S.W. 
2d 524, 139 Tex. 562, 143 A L R. 1 
—S. H. Kress & Co v. Selph, Civ. 
App., 250 S.W.2d 883, error refused 
no reversible error—Gregg v. First 
State Bank of Bishop, Civ App, 
125 S.W 2d 319, error dismissed, 
judgment correct—Snodgrass v. 
Kelley, C'lV.App, 118 S.W.2d 836— 
Standard Accident Ins. Co. v. 
State, Civ.App, 67 S.W.2d 191, er¬ 
ror dismissed. 

Utah —^Dawson v. Board of Education 
of Weber County School Dist., 222 
P2d 590. 

Wash.—Marshall v. Chapman's Es¬ 
tate. 19’5 P.2d 656, 31 Wash.2d 137. 
62 C.J. p 1131 note 52, 

Joint and several judgments see 
Judgments § 36. 

Joinder of tort-feasors as party de¬ 
fendant see Parties § 39. 

Tort is single and cause of action 
Indivisible and exists against all 
feasors or none—MacDonald v. Hen¬ 
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ry Hornblow-er & Weeks, 256 N.W. 
572, 268 Mich. 626. 

Liability in tort is several, not 
joint, however many participate in 
inflicting the wrong and whether 
they act separately or in conjunction; 
it is no defense for tort-feasors that 
others aided in causing the harm and 
each IS responsible for the whole.— 
McKenna v. Austin, 134 F 2d 659, 77 
US.App.D.C. '228, 148 A.L R 1253. 

10. Ill.—Caruso v. City of Chicago, 
27 N.E.2d '545, 305 IlLApp. 571. 

La—May v. Cooperative Cab Co., 
App., 52 So 2d 74. 

N.J.—^Malinauskas v. Public Service 
Interstate Transp. Co., 78 A 2d 268, 
'6 N.J. 269. 

Or.—Murray v. Helfrich, 30 P 2d 
1053, 146 Or. 602. 

Tex —Osterritter v. Board, Civ App , 
91 SW2d 750, error dismissed 
Wis.—Jordan v. Koerth, 248 NW. 
918, 212 Wis. 109. 

Contribution among joint tort-feasors 
see Contribution § 11. 
Apportionment of damages generally 
see Damages § 189. 

11. Ala.—Brooks v. City of Birming¬ 
ham, 194 So. 525, 239 Ala. 172. 

Ark.—^Missouri Pac. R. Co v Arm¬ 
strong, 141 S.W.2d '25, 200 Ark. 719. 
Fla.—'Sands v. Wilson, 191 So. 21, 140 
Fla. 18 

Ill.—^Koltz V. Jahaaske, 38 NE2d 973, 
312 I11.APP. 623 

Mo.—Kahn v. Brunswick-Balke-Col- 
lender Co., 156 S.W.2d 40. 

N.T.—^Parchefsky v. Kroll Bros, 196 
N.E. 308, 267 N.T. 410, 98 A.L R 
1387—Fidel v. Brooklyn & Queens 
Transit Corporation, 274 N T.S. 796, 
242 App.Div 791—Kinsey v. Wil¬ 
liam Spencer & Son Corporation, 
300 N.T.S. 391, 165 Misc. 143, af¬ 
firmed 8 N.TS,2d 629, 255 App. 
Div. 995, affirmed '22 N.E.2d 168, 
281 N.T. '601. 

SC—Camp V. Petroleum Carrier 
Corp, 28 S.E.'2d 683. 204 SC. 133— 
Halsey v. Minnesota-South Caro¬ 
lina Land & Timber Co., 177 S.E. 
29, 174 SC. 97, 100 A.L R. 1. 

Tenn—^Hime v. Sullivan, 221 S.W.2d 
893, 188 Tenn. 605. 

Utah —^Dawson v. Board of Educa¬ 
tion of Weber County School Dist., 
222 P2d 590. 

Wis.—^Haase v. Employers Mut. Lia¬ 
bility Ins. Co., 27 N.W.2d 468, 260 
Wis. 422. 

62 C.J. p 1131 note '68. 

Satisfaction of judgment as bar see 
Judgments § 671. 

Compromise of joint and several lia¬ 
bility see Compromise and Settle¬ 
ment § 24. 

Release of joint tort-feasors see Re¬ 
lease S So. 
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another, as discussed supra § 32, and is not a joint 
tort-feasor with respect to an act or omission in 
which he did not participate either actually or by 
implication of law an-d which he never ratified or 
adoptedA^ The mere fact that plaintiff might not 
he able to sue all the tort-feasors in the same forum 
or join them in the same action does not change 
their joint liability's Where the liability is several, 
it cannot be made joint .because defendants join 
in a single answ'er to the complaint.^^ 

§ 35. - Acts of Independent Tort-Feasors 

Where independent torts result in separate injuries, 
each tort-feasor is severably liable for his own torts, 
but it is generally held that, where independent torts 
concur to inflict a single injury, each tort-feasor is 
liable for the entire damage. 

As applicable to the entire range of tort actions, 
the proposition may be stated that, where wrong¬ 
doers have not acted in concert, and separate and 


TORTS §§ 34-35 

distinct injuries are caused by the act or neglect of 
each, the liability is several only, and each is lia¬ 
ble only for the damage caused by his own tort.^^ 
The fact that it is difiicult to separate the injury 
done by each from that done by the others furnishes 
no reason for holding that one tort-feasor should 
be liable for the acts of others with whom he is 
not acting in concert.^® The fact that several in¬ 
dependent tort-feasors obey a decree entered against 
them in a prior injunction suit does not render them 
joint tort-feasors in a subsequent action for dam- 
ages.^*^ 

Single, indivisible injury. While there is lan¬ 
guage in some decisions to the effect that concert 
of action is necessary,^8 at least in the case of 
willful torts,as a general rule where the sepa¬ 
rate and independent acts of several tort-feasors, 
especially where such acts are negligent, combine to 
produce directly a single injury, each is responsi¬ 
ble for the entire result,^0 even though his act alone. 


Partial satisfaction, of injured per¬ 
son by one joint tort-feasor is sat¬ 
isfaction pro tanto as to all.—Brew¬ 
er v, Appalachian Constructors, 65 S 
E 2d 87, 135 W.Va. 739—I^ew River & 
Pocahontas Consol. Coal Co. v. Eary, 
174 S.E. 573, 115 W.Va 4 6 
Pmiitlve damages 

Injured person may not have more 
than full satisfaction except as •pun¬ 
itive damages.—McKenna v. Austin, 
134 P.2d 659, 77 U.SApp.B,C. 228, 
148 ALr.R. 1253, 

12. Mo —^Evans v. Claussen, App., 
93 S.-W.2d 101. 

Okl.—^Healdton Oil & Gas Co. v. Regr- 
nier, 39 P.2d 973, 170 Okl. 271. 

62 C J. p 1131 note 49. 

13. Fla.—Louisville & IST, R Co. v. 
Allen. 65 So. 8, 67 Fla. 257, L.RA. 
1915C 20. 

14. Colo—^Livesay v. Denver First 
Kat. Bank, 86 P. 102, 36 Colo. 526. 6 
L.RA.,M.S, 598, 118 Am.SR. 120 

62 C.J. p 1131 note 47. 

15. tJ.S —Miller v. National City 
Bank of Y., D.C.:^.^., 69 
Supp. 187, affirmed, C.CA-, 166 E. 
2d 723—Bag-well v. Southern Ry. 
Co, B.C.SC., 21 F.Supp. 761. 

Ga.—Longino v. Moare, 187* So. 2,©^^ 
•63 GaApp. 674. 

Ind.—Holbrook v. Kolan, 10 lsr.E.2d 
744, 106 Ind.App. 76. 

Ky.—Mauler’s Adm’x v. Picard, 191 
S.W.^d 202, SOI Ky. 157. 

Me.—Gordon v. Lee, 178 A. 359, 133 
Me. 361. 

Mo.—^Berry v. Kansas City Public 
Service Co„ 121 S.'\y.2d 825, 343 
Mo. 474. 

Mont—Midland Empire Packing" Co. 
V. Yale Oil Corp. of S. D., 169 P. 
2d 732, 119 Mont. 36. 


iNfeb—Corpus Juris cited in Faught 

V. Da-wson County Irr Co, 19 N. 

W. 2d 358, 361, 146 Neb. 274. 

Or.—Corpus Juris QLnoted in Bratt 
V. Smith, 175 P,2d 444, 447, 180 Or. 
50. 

Pa—Shaull v. A. S. Beck N. Y. Shoe 
Co., 85 A 2d 698, 369 Pa. 112. 

Tenn.—Hale v. City of Knoxville, 226 
S.W2d 265, 185 Tenn. 491, 15 A. 
L.R 2d 1283. 

Tex.—^Winter v. Hamilton, Civ.App., 
214 SW.2d 330—City of Austin v. 
Howard, Civ.App., 158 S.W.'2d 556, 
error refused—^Paluxy Asphalt Co. 
V. Helton, Civ App., 144 S.W.2d 453, 
error dismissed, judgment correct 
—RadofC V. Guardian Trust Co., 
Civ App., 67 S.W.2d 607, error re¬ 
fused, followed in RadofC Bros. v. 
Guardian Trust Co., -57 S.W.2d 609, 
error refused. 

Wash —Snavely v. City of Golden- 
dale, 117 P2d 221, 10 Wash.2d 453. 
Wis.—Noll V. Nugent, 252 N.W. 674, 
214 Wis. 204. 

62 C.J. p 1132 note 61. 

16. Tex—Panhandle & S. F. Ry. Co. 

V. Wiggins, Civ App., 161 S W.2d 
601, error refused—Radoff v. 
Guardian Trust Co., Civ.App., 67 
S.W2d 609. 

^62C J. p 1132 note 64. 

17. Tex.—'Sun Oil Co. v. Robicheaux, 
Civ.App., 23 S.W.2d 713. 

18. Iowa.—^Dickson v. Tates, 188 N. 

W. 948, 194 Iowa 910, 27 A.L.R. 
533. 

62 C.J. p 1133 note 69. 

19. Iowa.—^Dickson v. Tates, supra. 
62 C.J. p 1133 note 70. 

20. TJ.S.—Phillips Petroleum Co. v. 
Hardee, C.A.La., 189 F.2d 205— 
Prescott V. Richards, L.C Mass, 
68 F.Supp. 10^— Corpus Juris cited 
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in Mails v. Kansas City Public 
Service Co., D.C.Mo., 61 F.Supp. 
562, 564. 

Cal—^Acquisto v. Bank of America 
Nat. Trust & 'Savings Ass'n, 213 
P.2d 775, 95 Cal.App 2d 736. 

Del.—Leishman v. Brady, 3 A.2d 118, 
9 W.WHarr. 659. 

Fla.—^H. E. Wolfe Const. Co v. Elli¬ 
son, 174 So. 594, 127 Fla. 808. 

Ga—Joyce v. City of Dalton, 36 S.E. 
2d 104, 73 Ga.App. 209—Southeast¬ 
ern Greyhound Lines v. Estes, 22 
S.E.2d 679, '68 GaApp. 248—Ameri¬ 
can Agr. Chemical Corporation v. 
Jordan, 173 S.E. 488, 48 Ga.App. 
493. 

Idaho.— Corpus Juris cited in 01 in v. 
Honstead, 91 P.2d 380, 385, '60 Ida¬ 
ho 211. 

Ind.—^Kizer v. Hazelett, 49 N.E 2d 
543, 221 Ind 575. 

Iowa.—^Drake v. Keeling, 299 N.W. 
919, 230 Iowa 1038. 

Ky.—Miller’s Adm'x v. Picard, 191 
S.W.2d 202, 301 Ky. 167—Rose v. 
Sprague, 69 S.W.2d 554, 248 Ky. 
635. 

Md.—^Warner v. Markoe, 189 A. 260, 
171 Md. 361. 

Minn.—Greenwood v. Evergreen 
Mines Co, 19 N.W.2d 726, 220 Minn. 
<296—De Cock v. O'Connell, 246 N. 
W. 885, 188 Minn. 228, 86 A.L.R 41, 
reheard 248 N.W. 829, 188 Minn. 
228, 86 A.L.R. 41 

Miss — Corpus Juris cited in Weems 
V. Lee, 18-7 So. 631, 532, 185 Miss. 
98. 

Mo.—Felts V. Spesia, App., 61 S.W, 
2d 402 

N.J.—^Walder v. Manahan, 29 A.2d 
396, 21 N.J.Misc. 1. 

N.Y.—Hawkes v. Goll, 9 N.Y.S 2d 
924, '256 App.Div. 940, affirmed 24 
N.E.2d 484, 281 N.T. 808—Mateo 
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without the concurrence of the other tort, would 
not have caused the injury and it is not neces¬ 
sary that they be acting together or in concert if 
their concurring torts occasion the injury 22 Where 
the independent tortious acts of two persons com¬ 
bine to produce an injury, each tort-feasor is lia¬ 
ble for the entire damage, not on the ground that 
he is liable for the other tort-feasor’s act, but be¬ 
cause his own act is regarded as the proximate 
cause of the entire injury.23 The rule does not 
apply, however, where the independent act of one 
party does not contribute to the injury. 2 ^ 

On the other hand, it has been held that torts 
which are several, separate, and independent acts 
when committed do not became joint by the subse¬ 
quent union or intermingling of their consequences 
where no concert of tortious action or consequence 
is intended by the parties or implied by law;25 and 
this latter rule has been held to govern where there 
is a tortious invasion of a landowner’s interest in 


the use and enjoyment of land by interference with 
his quiet, light, air, or flowing water.26 

Application of rules. The application of the fore¬ 
going rules to particular facts is considered in con¬ 
nection with the discussion of particular torts at 
appropriate places in this work. In the application 
of the rules to individual cases it is sometimes diffi¬ 
cult to determine whether the parties charged have 
acted separately or whether they have united in 
causing a single injury, even though acting inde¬ 
pendently of each other.27 While many decisions 
seem in conflict, it is not so much a controversy with 
respect to the law as it is in its application.^^ 

g 35 , - Contractual Relations 

Persons may be jointly liable for the commission' 
of a tort by reason of a contractual relation existing 
between them. 

Persons may be jointly liable for the commis¬ 
sion of a tort by reason of a contractual relation 


V. Abad, 267 N.T.S. 436, 239 A^p. 
Div. 376. 

IT.C.'—^Evans v. Johnson, 34 S E.2d. 73, 
225 N.C. 238—Cunningham v. 
Haynes, 199 S.E. 627, 214 IST.C. 456 
—^Brown v. Atlantic Coast Line R 
Co, 179 S.E, '25, 208 N.C. 57. 

ND.—Truscott v. Peterson, 50 N.W. 

2d 24'5, 78 N.D. 498. 

Ohio.—Meyer v. Cincinnati St. By. 
Co., 104 N.B.'2d 173, 157 Ohio St. 38 
—Glass V. Tolley, 112 N.E 2d 818, 
•94 Ohio App. 153, modified on oth¬ 
er grounds 112 N.E.2d 823, 159 Ohio 
St. 606—^English v Aubry, 103 N E- 
2d 828, 90 Ohio App. 121—Micelli 
V. HirsCh, App., 83 NE.2d 240— 
Corpus Juris quoted lu Blanton v. 
Sisters of Charity, 79 N.E‘2d 688, 
691, 82 Ohio App. 20—Corpus Juris 
cited in Brie County United Bank 
V. Berk, '56 N.E. 2d 286, 73 Ohio App. 
314—Smith V. Fisher, App., 32 N.E. 
2d 661—Corpus Juris quoted in 
Dash V. Fairbanks, Morse & Co, 
195 NE. 413, 416, 49 Ohio App. 57 
—German v. Muskingum Valley 
Transit Co., Com.Pl, 94 N.E.2d 52. 
Okl.—Corpus Juris cited In Delaney 
V. Morris, 145 P.2d 936, 938, 193 
Okl. 589—Phillips Petroleum Co. v. 
Vandergriff, 122 P.2d 1020, 190 Okl. 
280'—^Town of Sentinel v. Boggs, 61 
P.2d 654, r77 Okl. 623—Prairie Oil 
& Gas Co. V. Laskey, 46'P.2d 484, 
173 Okl. 48—City of Skiatook v. 
Carroll, 21 P.2d 498, 163 Okl. 149. 
Pa.—Btuldears Supply Co. v, McCabe, 
77 A.2d 368. 366 Pa, 322, 24 A.L.R. 
2d 319. 

S.C.—Meddin v. Southern Ry.-Caro- 
lina Division, m S.E.2d 109, 21$ S, 
C. 155—^Boyd v. Maxwell; 2 S.E4 2d 
395, 190 S.G. 103. 


Tex.—^Landers v. East Tex. Salt Wa¬ 
ter Disposal Co., 248 S.W.2d 731. 

62 C J. p 1133 note 73. 

Joint tort-feasors in Uniited sense 
In case of a “joint tort,’* the caus¬ 
es, as the word “concurring’* signi¬ 
fies, run together to the same end, 
but the tort-feasors are “joint tort¬ 
feasors** merely in the sense that 
they may be joined as defendants by 
one who has suffered injury or dam¬ 
age by reason of their independent 
but concurring wrongs.—^Arnst v. 
Estes, 8 A2d 201, 136 Me. 272. 

21. U.S.—Phillips Petroleum Co. v. 
Hardee, C.A.La,, 189 P.2d 205. 

Ga.—Longino v. Moore, 187 S.E. 203, 

63 Ga.App. 674. 

Okl.—^Phillips Petroleum Co. v. Van- 
dergriff, 122 P.2d 1020, 190 Okl. 
280. 

22. Ga.—^Locke v. Ford, 187 S.E. 715, 

64 Ga,App. 322. 

Ill.—Corpus Juris cited in Johnson v. 
Turner, 49 NE.2d 297, 304, 319 Ill 
App. 265—Corpus Juris cited in 
Storen v. City of Chicago, 27 N.E. 
2d 63, 55, 373 Ill. 630. 

Me.—Gordon v. Lee, 178 A. 353, 355, 
133 Me. 361. 

N.C.—Best V. Metcalfe, 14 S.B.2d 648, 
■219 N.C. 60*7. 

N.D—Tiniscott v. Peterson, 60 N.W. 

2d 245, 78 N.D. 493. 

N.J.—^Ristan v, Frantzen, 97 A.2d 726, 
26 N.J.Super. 225. 

Ohio.—Corpus Juris cited In Wery v. 
Seff, 26 N.E.2d 69'2, 694, 136 Ohio 
St. 307. 

Okl.—^Indian Territory Illuminating 
Oil Co. V. Bell, 46 P.2d 481, 173 Okl. 
46—^Kanola Corporation v. Palmei^, 
30 P.2d 189, 167 Okl. 480. 

Or.—Murray w Helfrich, 30 F*3d 1053, 
i j 14‘6 Qr. f60^. . * ; 

952 


Tex.—^Baylor University v. Bradshaw, 
Civ.App., 52 S.W.2d 1094, affirmed 
Brad-shaw v. Baylor University, 84 
S.W'.2d 703, 126 Tex. 99. 

62 C.J. V 1134 note 74. 

23. U.S.—^Husky Refining Co. 
Barnes, C.C.A.Idaho, 119 F.2d 715, 
134 AL.R. 1221. 

Neb.—Stark v. Turner, 47 N.W.2d> 
569, 164 Neb. 268. 

Concurring cause generally see su¬ 
pra S 29. 

24. Me.—Josselyn v. Dearborn, 62 
2d 174, 143 Me. 328. 

62 C.J. p 1135 note 76. 

25. Cal.—Slate v. Pacific American 
Oil Co., 300 P. 31, 212 Cal. 648— 
Miller V. Highland Ditch Co., 25 
P. 650, 87 Cal. 430—Alexander v. 
Hammarberg, 230 P.2d 399, 103 Cal. 
App.'2d 872. 

Kan.— Corpus Juris quoted in Bisoni 
V. Carlson, 237 P.2d 404, 406, 171 
Kan. 631. 

Tex.—Phelps v. Drainage Dist. No. 1 
of Chambers County, Civ.App., 215 
S.W.2d 842, refused no reversible 
error. 

62 C.J. p 1133 note 65. 

2€. Cal.—Griffith v. Kerrigan, '241 
P.2d 296, 109 Cal.App*2d 637. 

Ohio.—Kuhn v. Bader, 101 N.E.2d 
322, 89 Ohio App. 203. 

Tex.—^Algorde Oil Co. v. Hokanson, 
Civ.App., 179 S.W.2d 350, error re¬ 
fused. 

27. Ill.—Willlard v. Red Bank Oil 
Co., 161 Ill.App. 433. 

28* Iowa.—McDonald v. Robinson, 
224 N.W. 820, 207 Iowa 1293, 62 A. 
L.R. 1419. 

Or.—^Brown v. Jones, 278 P. 981, 130 
Or. 4*24. 
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existing between them.29 The effect of particular 
contractual relations on tort liability is discussed 
in appropriate titles of this work such as, for ex¬ 
ample, Agency, Master and Servant, and Partner¬ 
ship. 

§ 37. -- Concert of Action 

Joint liability exists where the wrong is done by 
concert of action and common intent and purpose. 

The rule is well settled that joint liability exists 
where the wrong is done by concert of action and 
common intent and purpose.^0 The necessity of 
concert of action in order to render each independ¬ 
ent tort-feasor liable for the entire result is dis¬ 
cussed supra § 35. 

§ 38 . - Comparison of Culpability 

Each participant in a wrongful act is responsible as 
a Joint tort-feasor for all the ensuing damage regardless 


TORTS §§ 36-38 

of whether or not he was the direct actor and the de¬ 
gree of his activity and culpability. 

Each participant in a wrongful act is responsi¬ 
ble as a joint tort-feasor for all the ensuing dam¬ 
age regardless of whether or not he was the di¬ 
rect actor and the degree of his activity or culpabil- 
ity.31 The degree of culpability of each of the 
wrongdoers cannot be compared; nor will their 
liability be affected by the relative degree of neg¬ 
ligence or of the care required.^^ It is sufficient to 
support a recovery if the negligence of both be a 
contributory cause, even though one owes to the 
person injured a higher degree of care and even 
though there be different degrees of negligence by 
each.33 It has been held that a tort may be joint 
although the tort-feasors are liable in different ca¬ 
pacities and under different rules of law,^^ but it 
has also been held that, where the liability of tort¬ 
feasors differs in nature and degree, their liability 
cannot be joint.^S 


29. Mass.—Proctor v. Dillon, 129 N. 
E 265, 235 Mass. 538 

62 C.J. P 1135 note 84 
Torts In which contract is an ele¬ 
ment see supra § 3. 

30, U.S.—Thompson v. Johnson, O. 

A Miss., 180 P.2d 431—Corpus Juris 
cited in Roberto Hernandez, Inc. v. 
Arnold Bernstein, S D C N. 

T.. 31 F.Supp. 76, 80, reversed on 
•other g:rounds, C.C.A., 116 P.2d 849, 
certiorari denied Compama Espa- 
nola de Navegacion Maritima, S. A 
V. Roberto Hernandez, Inc., 61 S. 
Ct, 1101, 313 U S 582, 85 L.Ed. 
1539. 

Fla.—Malone v. Howell, 192 So. 224, 
140 Fla. 693—Sands v. Wilson, 191 
So. 21, 140 Fla. 18. 

Idaho.—^Dorang v. Hays, 209 P.2d 73>3, 
69 Idaho 440—Griffin v. Clark, 42 
P.2d 297, 65 Idaho 364. 

Ill.—Dinoftria v. International Broth, 
of Teamsters <Sb Chauffeurs Local 
Union No. 179, 72 N.E.'2d 635, 331 
IllApp. 129, error dismissed 77 
N.E.2d 661, 399 Ill. 304, certiorari 
denied 69 S.Ct. 33, 335 U.S. 816, 
93 L-Kd. 370. 

Ind.—Corpus Juris cited in Hoesel v. 
Cain, 63 N.E.2d 165, 171, 222 Ind. 
330. 

Ky.—Boyd V. Deena Artware, Inc, 
239 S.W.2d 86—Rose v. Sprague, 69 
< S.W.2d 5»54, 248 Ky. 636. 

Md.—^Carroll v. Kerrigen, 19*7 A. 127, 
173 Md. 687. 

Mass —Tompkins v. Sullivan, 34 N.E. 

2d 607, 809 Mass. 4^6. 

Mich.—^King v. Herfurth, 11 N.W.2d 
198, 306 Mich. 444, 

Minn.—Lawrenz v. Langford .Elec. 

Co., 288 N.W. 727, tm Minn* 316.. 
Mo.—Corpus Juris q.uoted in HH-ynie 
V. Jones, 127 S,W.2d 106. HO, 233 
Mo.App. 948. 


N.C.—Garrett v. Garrett, 46 S.E.2d 
302, 22'8 NC. 530 

Ohio.'—Maryland Cas. Co. v. Fred¬ 
erick Co, 63 N.E2d 795, 142 Ohio 
St. 605—Kuhn v. Bader, 101 N E. 
2d 322, 89 Ohio App. 203—Micelli 
V. Hirsch, App, 83 N.E 2d 240. 
Tenn.—Hale v. City of Knoxville, 
226 S.W.2d 265, 185 Tenn. 491, 15 A. 
L.R2d 1283. 

Tex.—^Winter v. Hamilton, Civ.App., 
214 S.W.'2d 330. 

62 C.J. p 1135 note 91. 

Concert of action in execution of com¬ 
mon purpose as necessary element 
of joint liability see supra § 34 
“Joint tort-feasor” 

(1) “Joint tort-feasors" are those 
who act together in committing a 
wrong-—Evans v. Johnson, 34 S.E.2d 
73, 225 N.C. 238. 

(2) The term “joint tort-feasors” 
means that two or more persons are 
the joint participants or joint ac¬ 
tors, either by omission or commis¬ 
sion, in the wrongful production of 
an injury to a third person.—Gran- 
quist V. Crystal Springs Lumber Co., 
1 So.2d 216, 190 Miss. 572. 

(3) Persons who contribute to com¬ 
mission of a tort are “joint tort-fea¬ 
sors."—Gordon v. Lee, 178 A. 363, 138 
Me. 361. 

(4) One who participates in com¬ 
mission of a tort by another is a 
joint tort-feasor.—Certain-teed Prod¬ 
ucts Corp. V. Wallinger, C.C.A.Va., 89 
F.2d 427, certiorari denied 58 S.Ct. 
26, 302 U.S. 707, 82 L.Ed. 646. 

(6) To make "'joint tort-feasors,” 
parties must actively participate in 
the act which causes the injury.— 
Leary v. Virginia-Carolina Joint 
Stock Land Bank, 2 SE2d 570, 215 
N.C. 601^—Brown V. Louisburg, 36 S. 
B. 166, 126 N.C. 101, 78 Am.St.R. 677. 
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Conspiracy 

Where two or more persons are 
sued for a civil wrong*, it is the civil 
wrong resulting in damage and not 
the conspiracy, which constitutes the 
cause of action.—Bank of America 
Nat. Trust & Sav. Ass’n v. Greenbach, 
219 P.2d 814, 98 Cal.App.2d 220. 

31. Cal.—Machado v. Katcher Meat 
Co., 237 P.2d 715, 108 Cal.App.2d 1. 

Ga —Corpus Juris quoted in Eidson 
V. Maddox, 24 S.E.2d 895, 897, 195 
Ga. 641. 

Ind.— Corpus Juris quoted in Hoes el 
V. Cam, 53 N.E 2d 165, 171, 222 Ind. 
330, rehearing denied 63 N.E 2d 
769, 2'22 Ind. 330. 

6'2 C.J. P 1136 note 96. 

32. Ga.— Corpus Juris oltedL in 

Eidson v. Maddox, 24 S.B.2d 895, 
897, 195 Ga. 641. 

Mo— Corpus Juris quoted in Haynie 
V. Jones, 127 S W.2d 105, 110, 233 
Mo.App. 948. 

Ohio.—Smith v. Fisher, App., 32 N. 
E.2d '661. 

62 C.J. P 1136 note 96. 

The fact that one wrongdoer Is 
charged with wanton misconduct 

while the others are charged only 
with negligence does not prevent 
their being jointly liable—Glass v. 
McCullough Transfer Co., 116 N.E. 
2d 78, 159 Ohio St 605. 

33 . N.T.—Sternfels v. Metro^politan 
St. R. Co., 77 N.Y.S. 309, 73 App. 
Div. 494, 497, affirmed 66 N.E. 1117, 
174 N.T. 612—Zimmer v. Third 
Avenue R. Co., 55 N.T S. 308, 36 
App.Div. '266. 

34. Tex.—^Baylor University v, Brad¬ 
shaw, Civ.App-, 62 S.W.2d 1094, af- 
flirmed Bradshaw v. Baylor Uni¬ 
versity, 84 S.W.2d '703, 126 Tex. 99. 

35. U.S.^—Ammond v. Pennsylvania 
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§ 39. - Exemption o£ Joint Wrongdoer 

The exoneration or exemption from liability of one 
Joint tort-feasor does not exempt or exonerate the other. 

The exoneration or exemption from liability of 
one Joint tort-feasor does not exonerate or exempt 
the other,36 unless the liability of one results from 
his responsibility for the act of another rather 
than from his own act.37 

Liability for tort committed to joint wrongdoer. 


It has been indicated that recovery for a tort will 
not be allowed as between persons in pari delicto^^ 
and it has been held that there is no liability' for a 
tort committed in conducting a joint enterprise as 
between the parties engaged therein.33 On the 
other hand, it has been stated that the person in¬ 
jured may recover from the actual tort-feasor, al¬ 
though engaged in a joint enterprise, as no per¬ 
son may negligently injure another without being 
responsible in damages.^ o 


VL PARTICULAR TORTS 


§ 40 , In General 

Any intentional invasion of, or Interference with, 
property, property rights, personal rights, or personal 
liberties causing injury without just cause or excuse is 
an actionable tort. 

Any intentional invasion of, or interference with, 
property, property rights, personal rights, or person¬ 
al liberties causing injury without just cause or 


excuse is an actionable tort.^^ Thus, an intentional 
interference with a legal relationship causing loss 
to the injured person of benefits reasonably ex¬ 
pected to flow to him from the continuance of the 
relationship may be an actionable tort,^3 gy^n 
though the benefits result not as a consequence 
of an enforceable right, but merely as of reason¬ 
able expectancy,^ ^ and, hence, the intentional in- 


K. Co., CC.AOhio, X’25 F.2d 747, 
certiorari denied 62 S.Ct. 1283, 316 
TJ.S. 691, 86 Ii.Ed 1762. 

Ohio.—^Albers v. Great Central Trans¬ 
port Corp, App., 59 KT.E 2d 389, 
affirmed 60 N.E.2d 669, 145 Ohio St. 
129. 

Primary and secondary liability 

Where, with respect to injured par¬ 
ty, individuals responsible, sus be¬ 
tween themselves, -possess primary 
and secondary liability, the relation¬ 
ship of joint tort-feasors does not 
exist—Davis v. Lanesky, 107 N-E.2d 
919, 91 Ohio App. 125. 

36. U S. —Corpus Juris cited in 

Fine V. Paramount Pictures, C.A. 
Ill., 171 P.2d 571, 574. 

Ala—Great Atlantic & Pacific Tea 
Co. V. Traylor, 195 So. 724, 239 Ala 
497—Brooks v. City of Birmingr- 
ham, 194 So. 52-5, '239 Ala. 17^— 
'Sloss-Sheffield Steel & Iron Co. v. 
Wilkes, 181 So. 276, 236 Ala. 173. 
Idaho— Corpus Juris cited in Lorang 
V. Hays. 209 P.2d 733, 7-38, 69 Idaho 
440. 

H.J.^—Malinauskas v. Public Service 
Interstate Transp. Co., 78 A'2d 268, 
6 EM.!. 269—^Ristan v. Frantzen, 97 
A.2d 726, 26 JST.J.Super. 225. 

Okl— Corpus Juris cited In Garrett 
V. Haworth, 83 P.2d 822, 827, 183 
Okl. '669. 

S.C—Boyd V. 3^Iaxwell, 2 S.E.'2d 395, 
190 S.O. 103. 

Tex.— 'Corpus Juris cited in Burton v. 
Roberson, 164 S W.2d 624, 529, 139 
Tex. 562 

62 C.J. p 1136 note 99. 

Dismissal as to one or more code¬ 
fendants in tort actions see Dis¬ 
missal and ISTonsuit §§ 32, 6'2. 
Failure of proof as to one or more 


joint tort-feasors see Judgments § 
35. 

Judgment in favor of one joint tort¬ 
feasor as bar to action against an¬ 
other tort-feasor see Judgments § 
760. 

Actor immune 

A person whose wrongful action 
consists in inducing another to act 
IS not immune from liability merely 
because the law giv^s immunity to 
the other, who was induced to act.— 
Ewald V. Lane, 104 F.’2d 222, 70 App. 
DC 89, certiorari denied Lane v. 
Ewald, 60 S.Ct. 81, 308 U.S. 66‘8, 84 
LEd. 477. 

The fact that one Joint tort-feasor 
is protected against liability does not 
affect liability of other tort-feasors. 
—Michigan Millers Mut. Fire Ins. 
Co. V. Oregon-Washington R. & Nav. 
Co., 201 P.2d 207, 32 Wash.2d 256. 
Personal privilege 

Generally the fact that one Joint 
tort-feasor is protected against lia¬ 
bility by a personal privilege does 
not affect the liability of the other 
joint tort-feasors—Contino v. Balti¬ 
more <fe A. R. Co., C.A.Md., 178 P'2d 
521. 

37. Ala—Atlantic & Pacific Tea Co. 
V. Traylor, 195 So. 724, 239 Ala 
497. 

38- Ky.—Stacy v. Williams, 69 S.W. 

2d 697, 253 Ky. 353. 

39. Ohio—^Koogler v. Koogler, 186 
K.E. 725, 127 Ohio St. 57. 
Unincorporated beneficial association 
as a Joint enterprise with respect 
to liability for tort between those 
engaged therein see Beneficial As¬ 
sociations § 30. 

4a Pa—De Villars v. Hessler, 70 
A.2d 333, 363 Pa. 498. 
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Doctrine of Joint enterprise as in¬ 
applicable to actions brought by 
one joint adventurer against anoth¬ 
er to recover for injuries due to 
the latter's negligence, see Negli¬ 
gence § 158. 

41. U.'S —Green v. Victor Talking 
Mach. Co., CCA.N.T, 24 F 2d 378, 
'59 ALR 1091, certiorari denied 
49 S.Ct. 9, 278 US 602, 73 LEd 
530—McGregor v, McGregor, D.C. 
Colo, 101 F Supp. 848—Hegarty v. 
Hegarty, D.C Mass., 52 P.Supp. 296 
Cal.—Tooke v. Allen, 192 P.2d 804, 
85 Cal App 2d 230 

Conn.—Soucy v. Wysocki, 96 A.'2d 
225, 139 Conn, 622 

Fla.—Dade Enterprises v. Wometco 
Theatres, 160 So. 209, 119 Fla. 70. 
Ky.—^Allen v. Lovell’s Adm'x, 197 
S.W.'2d 424, 303 Ky. 238. 

Mass.—Caverno v. Fellows, 15 N E. 

2d 483, 300 Mass. 331. 

Miss.—Gulf <& S. I. R. Co. v. Sulli¬ 
van, 119 So. 501, 155 Miss. 1, 62 
A.L.R. 191. 

N.T.—^Auburn Draying *00. v. War¬ 
den, 124 N.E. 97, 227 N.T. 1. 

N C.—Bohannon v. Wachovia Bank & 
Trust Co., 188 S.E. 390, 210 N.C. 
679. 

Ohio.—^Rexchman v. Drake, 100 N.E. 
2d 533, 89 Ohio App. 222. 

Statute dealing with wrongg 
against personal relations is supple¬ 
mental to the general law, and the 
rights granted thereby are cumula¬ 
tive under the provision of the stat¬ 
ute dealing with general rights of 
persons.—Johnson v. Harris, 102 P. 
2d 940, 187 Okl. 239. 

4SL Minn.—^Miller v. MonSen, 37 N. 
W.2d 543, 228 Minn. 400. 

43. Minn.—Miller v. Monsen, supra. 
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terference with a relationship from which legally 
unenforceable benefits flow to a person may be an 
actionable tort.*^^ Furthermore, the several types 
of tortious conduct have been classified as culpa¬ 
ble and intentional acts resulting in harm; acts in¬ 
volving culpable and unlawful conduct causing un¬ 
intentional harm, nonculpable acts or conduct 
resulting in accidental harm for which, because of 
hazards involved, the law imposes absolute liability 
notwithstanding the absence of fault; and culpable 
acts of inadvertence involving unreasonable risks 
of harm.'^^ 

Although a few instances of specific torts are re¬ 
tained for consideration in this title, as discussed 
infra §§ 41-48, in general, the various particular 
torts are treated in separate titles throughout this 
work, such as, for example, Abortion, Arrest, As¬ 
sault and Battery, Champerty and Maintenance, 
Conspiracy, False Imprisonment, Forcible Entry 
and Detainer, Fraud, Husband and Wife, Libel 
and Slander, Malicious Prosecution, Negligence, 
Nuisances, Parent and Child, Rape, Right of Priva¬ 
cy, Seduction, Trespass, and Waste. 

§ 4L Inducing or Compelling Social Ostra¬ 
cism 

An interference with the right of a man to enjoy 
social relations with his friends and neighbors has been 
held to be an actionable tort. 

There is authority recognizing the legal right 
of every man to enjoy social relations with his 
friends and neighbors, and holding that an inter¬ 
ference with such rights by others is an actionable 

tort.46 

§ 42. Interference with Contractual Rights 

In considering the tort of interference with con¬ 
tractual rights, a distinction is to be observed between 
interference with the formation of prospective contracts 


TORTS §§ 40-43 

and interference with the performance of existing 
contracts. 

In considering the tort of interference with con¬ 
tractual rights, a distinction is to be observed be¬ 
tween interference with the formation of prospec¬ 
tive contracts and interference with the perform¬ 
ance of existing contracts,and. they are consid¬ 
ered separately infra §§ 43, 44. Furthermore the 
present treatment is limited to a consideration of 
the status of the right to the formation or per¬ 
formance of a contract as the basis, and the viola¬ 
tion of such right as the commission, of a generic 
tort with incidental notice of specific situations in 
which it, alone and without the concurrence of oth¬ 
er circumstances, has been asserted as the basis of 
recovery. Thus, it excludes any treatment of the 
relation between tort and contract, and of the 
breach of legal duties incident to a contractually 
created relationship, which matters are dealt with 
supra §§ 2-4. 

Further, although relying on the cases in so 
far as they announce and develop the rules applica¬ 
ble to the generic tort, it does not treat of 
any of the principles or applications involved where 
the interference is connected with other circum¬ 
stances tending to bring it under specific heads of 
tort liability considered in appropriate titles 
throughout this work, as, for example. Agency § 
10, Attorney and Qient § 53, Fraud § 41 d, Land¬ 
lord and Tenant §§ 830-833, Libel and Slander § 
276, and Monopolies §§ 95-104. 

§ 43. - Prospective Contracts; Conduct 

of Business 

Wrongful or malicious interference with the formation 
of a contract or the right to pursue a lawful business, 
calling, trade, or occupation has been generally held to 
constitute a tort. 

The right to pursue one^s business, calling, trade, 
or occupation,4S or the reasonable expectancy of a 


44. Mxnn —Miller v. Monsen, supra. 

45. K.Y.—Sweet v. Sta^, 89 N.T.S. 
2d 506, 195 Misc. 494. 

46. Minn—Miller v. Monsen, 37 N. 
W2d 543, 228 Minn. 400. 

62 C J. p 1137 note 27. 

Statements tending to expose per¬ 
son to public hatred, ridicule, or 
contempt as defamation see Libel 
and Slander, §§ 13-73. 

47. N.J.—Booth V. Burgess, 65 A. 
226, 72 N.XBq 181. 

62 C.J. p 1137 note 40. 

48. Ala.—Lash v. State, 14 So.2d 229, 
244 Ala, 48, conformed to 14 So 2d 
235, 31 Ala-App. 121, certiorari de¬ 
nied 14 So 2d 242, 244, Ala. 568, cer¬ 
tiorari denied '64 S.Ct. 192, 320 U. 


S. 784, 88 L.Ed. 471, rehearing de¬ 
nied 64 S.Ct. 259, 320 XJ.S. 814, 88 
L Ed. 492—Carter v. Knapp Motor 
Co , 11 So.2d 383, 243 Ala. 600, 144 
A.L.R. 1177. 

Ill,—'Meadowmoor Dairies v. Milk 
Wagon Drivers' Union of Chicago, 
No. 763, 21 N.E2d 308, 371 Ill. 377, 
certiorari denied Milk Wagon Driv¬ 
ers Union of Chicago, Local 763 v. 
EMeadowmoor Dairies, 60 S.Ct. 128, 
SC'S U.e. 59*6, 84 L Ed. 499, rehear¬ 
ing denied Milk Wagon Drivers 
Union of Chicago v. Meadowmoor 
Dairies, 60 S Ct. 269, 308 U.Sv 637, 
84 L.Bd. 529, vacated Milk Wagon 
Drivers Union of Chicago, Local 
753, v. Meadowmoor Dairies, 60 S. 
Ct 1092, 310 U.S. 655, 84 L.Ed. 
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1419, affirmed 61 S.Ct 552, 312 U. 
S. 287, 85 L.Ed. 836, 132 A.L.R. 
1200, rehearing denied 61 S.Ct 803, 
312 U.S. 71.5, 85 L.Ed. 1145. 

Mass.—Godin v, Niebur, 1'28 N.E, 406, 
236 Mass. 350. 

N.J.—^Newark Hardware & Plumbing 
Supply Co. V. Stove Mfrs. Corp , 66 
A.2d 605, 136 N.J.Law 401, affirm¬ 
ed 61 A2d 240, 137 NJ.Law 612— 
Louis Kamm, Inc., v. Plink, 175 A 
62, 113 N.J.Law 582, 99 A.L R. 1— 
Voltube Corp. v. B. & C. Insulationi 
Products, 8 9 A.2d 713, 20 N.J. Super. 
250—Stein v. Schmitz, 32 A.2d 844, 
21 N.J.Misc. 218. 

N.Y.—Mile. Reif, Inc., v. Randau, 1 
N.Y.S.2d 615, 166 Misc. 247. 
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contract,is a property right, -which the law pro¬ 
tects against unjustifiable or wrongful interfer¬ 
ence,^0 as everyone has a right to enjoy the fruits 
and advantages of his own enterprise, industry, 
skill, and credit,and to full freedom in dispos¬ 
ing of his own labor or capital according to his 


own will,^^ free from malicious and wanton in¬ 
terference, disturbance, or annoyance,^^ Thus, 
wrongful or malicious interference with the for¬ 
mation of a contract or the right to pursue a law¬ 
ful business, calling, trade, or occupation has been 
generally held to constitute a tort,^^ the result 


Aocess to one’s place of IsnsixLess 

Ill.—Meadowmoor Dairies v. Milk 
Wag’on Drivers* Union of Chicag-o, 
No. 753, 21 N.D.2d 308, 371 Ill. 377, 
certiorari denied Milk Wagon Driv¬ 
ers Union of Chicago, Local 753 
V. Meadowmoor Dairies, 60 S.Ct. 
1'28, 308 U.S. 596, 84 D.Bd. 499, re¬ 
hearing denied Milk Wagon Drivers 
Union of Chicago v. Meadowmoor 
Dairies, 60 S.Ct. 259, 308 U.S. 637, 

84 DEd. 539, vacated 60 S.Ct. 1092, 

310 U S. 655, 84 L.Ed. 1419, affirmed 
61 S.Ct *552, 312 U.S. 287, 85 L Ed. 
836, 132 A.L.R. 1200, rehearing 

denied 61 S.Ct. 803, 312 U.S. 715, 

85 L.Ed. 1145. 

N.J.—Phelps Dodge Copper Products 
Corp. V. United Elec., Radio & 
Mach. Workers of America, 46 A. 
2d 453, 138 N J.Eq. 3, affirmed 49 
A.2d 895, 139 N.J.Eq. 97. 

43. N.Y.-Hardy v. Erickson, 36 N.Y. 
S.2d 823. 

Freedom of another 

The nature of the underlying right 
protected in rendering actionable in¬ 
terference with the formation of 
contracts has been characterized as 
being the interest which one man 
has in the freedom of another.—Lou¬ 
is Kamm, Inc. v. Elink, 176 A. 62, 113 
N.J.Law 682, 99 A.L R. 1—Booth v. 
Burgess, 65 A. '226, 7'2 N.J.Eq. 181 
—Jersey City Printing Co. v. Cassidy, 
53 A. 230, 63 N.J.Eq. 759. 

50. N.J.—Newark Hardware & 
Plumbing Supply Co. v. Stove Mfrs 
Corp., 56 A.2d 60-5, 136 N.J.Law 
401, affirmed 61 A.2d 240, 137 N.J. 
Law 612—^Voltube Corp. v. B. & C 
Insulation Products, 89 A.2d 173, 
20 N.J.Super. 250—Stein v. Schmitz, 
32 A.2d 844, 21 N.J Misc. 218. 

Okl.^—Chilton v. Oklahoma Tire & 
Supply Co., 67 P.2d 27, 180 Okl. 39 
—National Life & Accident Ins. Co. 
V. Wallace, 21 P.2d 492, 162 Okl. 
174. 

Prospective customer as Individual 
or governmental agency 
The right to carry on business nec¬ 
essarily includes the right to nego¬ 
tiate with prospective customers and 
purchasers free' YFom unlawful re¬ 
strictions and interference, and in 
that respect it is imnmterlal wheth¬ 
er the prosipective customer is a pri¬ 
vate Individual or a governmental 
agency.—^Lukens Steel 06. v. Perkins, 
107 F. 2d 627. 70 App D.C. 364, revers- 
e'd:*'6n other grounds Perkins v. Lu- 
kens Steel Co., 60 S.Ct 869, 3a 0 U^S. 
113, 84 L,Bd. 1108.. 


51- N.J.—Outdoor Sports Corp. v. 
American Federation of Labor, Lo¬ 
cal 23132, 78 A.2d 69, 6 N.J. 217, 29 
A.L.R.2d 313—^Newark Hardware & 
Plumbing Supply Co. v. Stove Mfrs. 
Corp., 56 A.2d 605, 136 N J.Law 
401, affirmed 61 A.2d 240, 137 NJ. 
Law 612—Louis Kamm, Inc. v. 
Plink, 175 A. 62, 113 N J.Law 682, 
99 A.L R. 1. 

52. Ill.—Pendleton v. Time, Inc., 89 
N.E2d 435, 339 Ill.App. 188. 

53. N.J.—Outdoor Sports Corp v. 
American Federation of Labor, Lo¬ 
cal '23132, 78 A.2d 69, 6 N.J. 217, 
'29 A.L.R 2d 313—Newark Hard¬ 
ware & Plumbing Supply Co. v. 
Stove Mfrs. Corp., 56 A.2d 605, 136 

N. J.Law 401, affirmed 61 A.2d 240, 
137 N.J Law 612—Louis Kamm, 
Inc. V. PImk, 175 A. 62, 113 N.J. 
Law 582, 99 A.L R. 1. 

54. U.S.^—Original Ballet Russe v. 
Ballet Theatre, C.C.A.N.Y., 133 F. 
2d 187—-Shell Oil Co. v. State Tire 
& Oil Co.. C.CATenn, 126 F.2d 
971—^Allison V. American Airlines, 
D.C.Okl., 112 P.Supp. 37—French 
V. U. S. Fidelity & Guaranty Co., 
D.C.N.J., 88 FSupp. T14—^Neumann 
V. Bastian-Blessmg Co., D.C.Ill., 
71 FSupp 803. 

Ala.—Russell v. International Union, 
United Auto , Aircraft & Agr. Im¬ 
plement Workers of America, C. I. 

O. , 64 So.2d 384, 258 Ala. 615— 
Alabama State Federation of Labor 
V. McAdory, 18 So.2d 810, 246 Ala. 
1 , certiorari dismissed 65 S Ct. 
1384, 325 U.S. 450, 89 L Ed. 1726— 
Porter Coal Co. v, Davis, 165 So. 
93, 231 Ala. 359. 

Cal.—Masoni v. Board of Trade of 
San Francisco, App., 260 P.'2d 205 
—Remillard-Dandini Co. v. Dan- 
dini, 116 P.2d 641, 46 Cal.App.2d 
678. 

Ill.—^Pendleton v. Time, Inc., 89 N.E. 

'2d 435, 339 Ill.App. 188. 

Mass.—Owen v. Williams, 77 N.E. 2d 
318, 322 Mass. 356, 9 A L R 2d 223 
Minn.—'Miller v. Monsen, 37 N.W.2d 
543, 228 Minn. 400—Johnson v. Gus¬ 
tafson, 277 N.W. 252, 201 Minn. 629. 
N.H.—Russell v. Croteau, 94 A,'2d 376, 
98 N.H. 68. 

N.J.—George F. Hewson Co. v. Hop¬ 
per, 33 A.2d 889, 130 N.J.Law 625— 
Louis Kamm, Inc., v. Fllnk, 175 A. 
62, 113 N.J.Law 68'2, 99 A.L.R. 1— 
Kurtz V. Oremland. 93 A.2d 792, 24 
N.J.Super. 235—^McCue v. Deppert, 
91 A.2d 603, 21 N.J.Super. 691— 
Voltube Corp. v. B. & C. Insulation 
Produ<Jts, 89 A.2d 713, 20 N.J.Super. j 

956 


250—Stein v. Schmitz, 32 A.2d 844, 
21 N.JMisc. 218. 

N.Y.—^Auburn Draying Co. v. War- 
dell, 124 NE. 97, '227 N.Y. 1—J. J. 
Theatres, Inc. v. V. R. O. K. Co., 
96 N.Y.S.2d 271—People, on Com¬ 
plaint of Kettling, V. Holzer, 17 N. 
Y.S.2d 366. 

N.C —Coleman v. Whisnant, 35 S.E 2d 
647, 225 N.C. 494. 

N.D.—Corpus Juris cited in Bekken 
V. Equitable Life Assur Soc. of 
U. S., 293 N.W. 200, 217, 70 N.D. 
122 . 

Ohio.—Leibovitz v. Central Nat. 
Bank, 60 N.B.2d 727, 75 Ohio App. 
2'5. 

Tenn.—Lichter v. Fulcher, 125 S.W.2d 
501, 2'2 Tenn App. 670. 

Tex—International Printing Press¬ 
men and Assistants’ Union of 
North America v. Smith, 198 S W. 
2d 729, 145 Tex. 399. 

62 C.J. p 1137 note 42. 

Requirements substantially same as 
malicious prosecution 
An action for malicious interfer¬ 
ence with business relations is re¬ 
garded generally as in nature of ac¬ 
tion for malicious prosecution, as 
basic proof requirements are sub¬ 
stantially the same to support either 
action.—Mayflower Industries v. Thor 
Corp., 83 A.2d 246, 15 N.J.Super. 139, 
affirmed 89 A.2d 242, 9 N.J. 605. 
Advice given for sole purpose of in¬ 
juring business 

A man has a right to give advice 
but advice given for sole purpose 
of Injuring another’s business and 
effective on a large scale may create 
a cause of action. 

U.S—^American Bank & Trust Co. v. 
Federal Reserve Bank of Atlanta, 
Ga., Ga., 41 S.Ct. 499, 256 U.S. 350, 
65 L.Ed. 983. 

N.Y.—Musso V. Miller, 38 N.Y.S.2d 
61, 265 App.Div. 57. 

Owner of building, who unlawfully 
interfered with conduct of business 
by tenants* invitees for removal of 
waste material, was liable to such 
invitees for loss of fees formerly 
paid by customers lost as a result 
of such Interference and for the sal¬ 
ary of invitees’ employees for addi¬ 
tional hours they were required to 
work because of such interference.— 
Federal Waste Paper Corp. v. Gar¬ 
ment Center Capitol, 57 N.Y.S.2d 200, 
186 Misc. 818. 

Freedom of contract 

Action of mason contractors* asso¬ 
ciation and officers and members 
tli^reof in effecting arrangement with 
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being obtained in some jurisdictions, at least as 
to particular kinds of prospective contracts, by 
virtue of statutory provisions.55 

Even though no wrongful or unlawful means are 
employed to accomplish the result,^® liability for 
malicious interference may result from the inten¬ 


tional doing of acts without justification or ex- 
cuse.S'^ Malice, in this connection, is not to be un¬ 
derstood in its papular sense of ill will against a 
person, but in its legal sense, as characterizing an 
unlawful act, done intentionally without just cause 
or excuse.^^ Also even though the circumstances 


local bricklayers’ union to deprive 
outside contractors of union labor 
constituted unlawful interference 
with outside contractors’ freedom of 
contract, for which association and 
officers and members were liable in 
damages.—Lichter v. Fulcher, 12'5 S. 
W 2d 501, 2'2 Tenn App. 670. 
Bonusfor apartment rental 

An arrangement by which tenants 
^ave bonus to superintendent to rent 
apartments to tenants in preference 
to applicants not giving bonus, and 
by which bonus was kept secret from 
corporate landlords entering into 
rental contracts with tenants, was 
in violation of penal law and con¬ 
stituted a civil tort for which cor¬ 
porate landlords could maintain ac¬ 
tion against tenants to recover dam¬ 
age to which landlords would be sub¬ 
jected in treble damage suit under 
federal rent laws.—Hillside Realty 
Corp V. Norton, 101 N.Y.S.2d 437, 
198 Misc. 302. 

Prestige and right of reproduction 
acquired by painter of first por¬ 
trait of president of the United 
States were a “property right,’’ and 
willful and malicious injury to such 
right would give rise to a cause of 
action.—Pendleton v. Time, Inc., 89 
NE2d 435, 339 Jll.App. 188. 

Existence of contract 

(1) Liability may be imposed even 
though contractual relationship does 
not exist since existence of contract 
IS not essential. 

Conn.—Goldman v. Feinbergi 37 A.2d 
355, 130 Conn ■671. 

Mo,—Downey v. United Weather¬ 
proofing, 253 S.W.2d 976, 363 Mo. 
862. 

N.J —^Newark Hardware & Plumbing 
Supply Co. V, Stove Mfrs. Corp., 
'66 A.2d 60-5, 136 NJ.Law 401, af¬ 
firmed 61 A.2d 240, 137 NJ.Law 612 
—^Louis Kamm, Inc., v. Flmk, 176 
A. 62, 113 N.J.Law 582, 99 A.L.R. 
1—^Kurtz V. Oremland, 93 A.2d 792, 
24 N.J.Super. ^35. 

(2) Where distributor of appli¬ 
ances procured order enjoining man¬ 
ufacturer of appliances from selling 
its products to any other distributor 
in particular area, and plaintiff dis¬ 
tributor was aware of distributor¬ 
ship contract between manufacturer 
and another distributor, a,lthough 
latter distributor was not party to 
injunctive action, if action was ma¬ 
licious and was without probable 
cause and if such other distributor 
was economically Injured Uiereoy, he 


had cause of action for unlawful in¬ 
terference with prospective econom¬ 
ic advantage.—Mayflower Industries 
V. Thor Corp, 83 A.2d 366, 15 N.J.Su¬ 
per. 337, affirmed 89 A 2d 242, 9 N.J. 
605. 

(3) Where retail television dealer 
agreed to service for one year the 
television sets sold to customers and 
entered into arrangement with plain¬ 
tiff for servicing of customers’ sets 
by plaintiff, plaintiff was entitled to 
protection from unwarranted or ma¬ 
licious interference with his rela¬ 
tionship with customers which would 
impair plaintiff’s prospects of obtain¬ 
ing renewals of service and mainte¬ 
nance or would otherwise prejudice 
plaintiff in the trade and community, 
and dealer was entitled to equal pro¬ 
tection in his business against plain¬ 
tiff’s failure to service or maintain 
customers* sets in a suitable fashion. 
—Lance Television Laboratories v. 
Certified Appliance Co., 99 N.Y.S.2d 
485. 

55. Minn.—Joyce v. Great Northern 
R. Co, 110 N.W. 975, 100 Mmn. 
225, 8 L.R.A.,N.S , 766. 

N.C.—Goins y. Sargent, 146 S.E. 131, 
196 NC. 478 

56. N.H.—Huskie v. Griffin, 74 A. 
696, 75 NH 345, 27 L.R.A.,N.S., 
966, 139 Am SR, 718. 

62 C.J. p 1137 note 41. 

57. Fla—Dade Enterprises v. Wo- 
metco Theatres, 160 So. 209, 119 
Fla 70. 

Ill.—Dinoffria v. International Broth, 
of Teamsters & Chauffeurs Local 
Union No. 179, 72 N.E.2d 635, 331 
Ill App. 129, error dismissed 77 N. 
E.2d 661, 399 Ill. 304, certiorari 
denied 69 S.Ct. 33, 335 U.S. 815, 93 
LEd 370. 

Mass-—Keegan v. O’Donnell, 87 N.E. 

2d 995, 310 Mass. 346. 

N.J—Outdoor Sports Corp. v. Amer¬ 
ican Federation of Labor, Local 
2S13'2, 78 A.2d 69, 6 N.J 217, 29 A. 
L.R.2d 313—^Newark Hardware & 
Plumbing Supply Co v. Stove 
Mfrs, Corp, 56 A.2d 605, 136 N.J 
Law 401, affirmed 61 A.2d 240, 137 
N.J.Law 612—Louis Kamm, Inc, v. 
Fllnk, 176 A. 62, 113 NJ.Law 682, 
99 A.L.R. 1 —^Kurtz v. Oremland, 93 
A.2d 792, 24 N.J.Super. 235. 

Pa.—Padden v. Local 90 United Ass’n 
of Journeymen Plumbers, 82 A.2d 
327, 168 Pa.Super. 611. ' 

62 C.J. p T13T note 42. 

Any act or omission unjustifiably 
, J.sLurb iig or impeding enjoyment of 
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property right to pursue lawful busi¬ 
ness constitutes wrongful invasion 
thereof and is tortious.—Louis 
Kamm, Inc, v. Flink, 175 A. 62, 113 
N.J.Law 58'2, 99 A.L R. 1—McCue v. 
Deppert, 91 A.2d 503, 21 N.J.Super. 
591—Stem v. Schmitz, 32 A.2d 844, 
21 N.J.Misc. 218. 

At common law-, the foundation of 
an action for interference with right 
to do business is not the intention 
to injure, but the malice manifested 
by doing of an unlawful act, and 
for such purpose the injuring of a 
person in enjoyment of right to do 
business or to have employment is 
the unlawful act which, coupled with 
acts accompanying it, creates cause 
of action.—Meadowmoor Dairies v. 
Milk Wagon Drivers' Union of Chi¬ 
cago, No. 753, 21 N.B.2d 308, 371 Ill. 
377, certiorari denied Milk Wagon 
Drivers Union of Chicago, Local 753 
V. Meadowmoor Dairies, 60 S.Ct. 128, 
308 U.S 596, 84 L.Ed. 499, rehearing 
denied Milk Wagon Drivers Union of 
Chicago v. Meadowmoor Dairies, 60 
SCt 259, 308 U.S. 637, 84 LEd. '529, 
vacated 60 SCt. 1092, 310 US. 665, 
84 L.Ed 1419, affirmed 61 S.Ct. 552, 
312 US. '287, 85 LEd 836, 132 A.L.R. 
1200, rehearing denied 61 SCt. 803, 
312 US.. 715, 85 LEd 1145. 

Beceipt and sale of competitor’s 
goods 

Since a retail hardware corpora¬ 
tion, receiving and disposing of 
stoves ordered by, and consigned to, 
another such corporation, was charg¬ 
ed with knowledge of such consign¬ 
ment, although stoves were accepted 
by receiving icorporation's clerk dur¬ 
ing acute shortage of such merchan¬ 
dise and while stove dealers were 
hard pressed to secure stoves, wrong¬ 
ful acceptance and disposal of stoves, 
mistakenly delivered to such dealer, 
instead of competitor, to whom they 
were consigned, constituted wanton 
and malicious act, without justifica¬ 
tion of competition or service of any 
interest or lawful purpose, so as to 
render such dealer liable for competi¬ 
tor’s resulting loss of profits from 
sale of stoves.—^Newark Hardware & 
Plumbing Supply Co. v. Stove Mfrs. 
Corp., 56 A.2d 605, 136 N.J.Law 401, 
affirmed 31 A.2d 240, 137 N.J.Law 
612. 

58. Ill.—Meadowmoor Dairies v. 

Milk Wagon Drivers’ Union of Chi¬ 
cago, No. 753, 21 N.E 2d 308, 371 

Ill. 877, certiorari denied Milk 

Wagon Drivers Union of Chicago, 
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do not establish that the interference was mali¬ 
cious,®^ the means employed or operative in pre¬ 
venting the formation of the contract must, in or¬ 
der that liability in tort may not attach, be lawful 
and proper in naturethus, liability for wrong*- 
ful interference may result from a resort to unlaw¬ 
ful and improper means,such as untruthful 
means, fraudulent means, abusive means,vio¬ 
lent means,®® or coercive means.®® 


While the right to pursue a lawful business, call- 
mg, trade, or occupation is common and reciprocal 
to all,the right is not and cannot be absolute,® ^ 
but must always be exercised with reasonable re¬ 
gard for the conflicting rights of others,®^ and in¬ 
terference in pursuance of a bona fide claim of 
right, or in good faith, without malice or the em¬ 
ployment of improper means, has been held of it¬ 
self to constitute no tort.'^® A person has no right 


Ltoca.1 753 v. Meadowmoor Dairies, 
60 set. 128, 308 U.S. 596. S4 D.Ed 
499, rehearing denied Milk Wagon 
Drivers Union of Chicago v. Mea¬ 
dowmoor Dairies, 60 S.Ct 259, 308 
U.S. 637, 84 L.Ed. 529, vacated 60 
S.Ct. 1092, 310 U.S 655, 84 L Ed 
1419, affirmed 61 S.Ct. 552, 312 U. 
S. 287, 85 D.Ed. 836. 132 A.L R 
1200, rehearing denied 61 S.Ct. 803, 
312 U.S. 715, 85 L Ed. 1145. 

Mass.—^Keegan v. O’Donnell, 37 X E. 

2d 995, 310 Mass 346 
N.C —Coleman v. Whisnant, 35 S E 2d 
647. 225 X-C, 494. 

Ohio.—Reichman v. Drake, 100 XE 
2d 533, 89 Ohio App. 222, 

62 C.J. p 1138 note 44. 

Whether aa latentioiLal interference 
by a third party is unjustifiable and 
actionable depends on balancing of 
the importance, social and private, 
of objective advanced by the interfer¬ 
ence against the importance of the 
interest interfered with, considering 
all circumstances, among which the 
methods and means used and the re¬ 
lation of the parties are important, 
—Masoni v. Board of Trade of San 
Francisco, Oal.App , 260 P 2d 205. 

59. X H.—Huskie v. Griffin, 74 A. 
595, 75 XH. 345, 27 L R.A ,X.S., 966, 
139 Am.S.R. 718. 

50. U.S.—^Evenson v. Spaulding, 

Wash, 150 P. 517, 82 C.C.A. 263, 9 
LR.A..XS, 904 

62 C,J. p 1139 note 46. , 

51 . X C.—Coleman v. Whisnant, 35 
S.E 2d 647, 225 XC 494. 

XT.—Keviczky v. Lorber, 49 XE.2d 
146, 290 X.Y. 297 
62 C J. p 1139 notes 47-51. 

52 . XT.—^Union Car Advertising Co. 
V Collier, 189 X.E. 463, 263 X.Y 
386. 

62 C.J. p 1139 note 47. 

53 . U S.—Shell Oil Co. v. State Tire 
& Oil Co., C.CA.Tenn., 126 F.2d 
971. 

62 C.J. p 1139 note 48. 

54 . Ky.—Standard Oil Co. v. Doyle, 
82 SW. 271, 118 Ky. 662, 26 Ky D. 
544, 111 Am S.R, 331. 

X.Y.—^Jones v. Maher, 116 X.Y.S. 180, 
62 Misc. 388, affirmed 125 X.Y.S. 
1126, 141 AppDiv. 919. 

55 . U.S—^Iron Molders’ Union Xo. 
125 V. Allis-Chalmers Co., Wis., 166 


F. 45, 91 C.C.A. 631, 20 L.R.A.,X.S , 
315 

62 CJ. p 1139 note 50. 

66- Mass.—Saveall v. Demers, 76 X. 
E.2d 12, 322 Mass. 70, 2 A.L.R.2d 
1190. 

X.G —Coleman v. Whisnant, 35 S.E. 

2d 647, 225 XC. 494. 

62 C.J. p 1139 note 51. 

Secondary boycott 

At common law, it is illegal to per¬ 
suade or coerce persons dealing with 
one in business to discontinue such 
dealings by threats of injury by 
means commonly called a secondary 
boycott—Meadowmoor Dairies v. 
Milk Wagon Drivers* Union of Chica¬ 
go, Xo. 753, 21 XE2d 308, 371 Ill. 
377, certiorari denied Milk Wagon 
Drivers Union of Chicago, Local 753 
V. Meadowmoor Dairies, 60 S Ct. 128, 
308 U S, 596, 84 L.Ed. 499, rehearing 
denied Milk Wagon Drivers Union 
of Chicago v. Meadowmoor Dairies, 
60 set 259, 308 US. 637, 84 L Ed 
529, vacated Milk Wagon.Drivers Un¬ 
ion of Chicago, Local 753 v. Meadow¬ 
moor Dairies, 60 S.Ct. 109'2, 310 U. 
S. 655, 84 L.Ed. 1419, affirmed 61 S. 
Ct. 552, 312 US. 287, 85 L Ed 836, 
132 A L R. 1200, rehearing denied 61 
set. 803, 312 US 715, 85 L Ed. 1145. 

One is not ‘^intimidated’’ or “coerc¬ 
ed,” in sense of “unlawful compul¬ 
sion,” by being induced to forego 
business relations with one person 
rather than lose benefit of more prof¬ 
itable relations with another—Mc¬ 
Kay V. Retail Auto. Salesmen’s Lo¬ 
cal Union Xo. 1067, 106 P.2d 373, 16 
Cal.2d 311, certiorari denied 61 S.Ct 
939, 313 US. 666, 85 L.Ed. 1525, 

67m X.Y.—^Auburn Draying Co. v. 
Warden, 124 XE. 97, 227 X.Y, 1 
—People on Complaint of Kettling 
V. Holzer, 17 X.Y S 2d 366. 

68. X.Y.—Auburn Draying Co. v. 
Warden, 124 X.E. 97, 227 X.Y. 1— 
People on Complaint of Kettling v. 
Holzer, 17 X.Y S.2d 366. 

69. X.Y—^Auburn Draying Co. v 
Warden, 124 XE. 97, <227 X Y. 1 
—People on Complaint of Kettling 
V. Holzer, 17 X.Y.S. 2d 366. 

Correlative duty 

Right to pursue one’s business 
without undue interference and cor¬ 
relative duty to refrain from such 
interference are fundamental and in- 
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herent, and such principle is polestar 
in adjustment of conflicting claims 
of disputants asserting claimed legal 
right to pursue their businesses or 
callings in chosen way.—Louis 
Kamm, Inc., v. Flink, 175 A. 62, 113 
X.J.Law '682, 99 A.L.R 1. 

70. US.—^Western Elec Co. v. Ham¬ 
mond, C.CA.Mass., 135 F 2d 283— 
Smyth Sales v. Petroleum Heat & 
Power Co., C.C A.X.J., 128 P.2d 697 
Cal.—^Adkins v. Model Laundry Co., 
268 P. 939, 92 Cal.App. 575 
Minn.—Dewey v. Kaplan, 274 X.W. 
161, 200 Minn 289. 

X.C.—McXeill V. Hall, 16 S E 2d 
4'56, 220 X.C. 73. 

Okl.—Xational Life & Accident Ins. 
Co. V. Wallace, 21 P.2d 492, 162 
Okl. 174. 

Pa.—^Watch Tower Bible & Tract Soc. 
V. Dougherty, 11 A.2d 147, 337 Pa. 
286. 

Tex.—Cline v. Insurance Exchange 
of Houston, Civ.App , 154 S W 2d 
491, affirmed 166 S.W 2d 677, 140 
Tex. 175—Jax Beer Co. v. Palmer, 
Civ.App , 150 S.W.2d 452. 

62 C.J. p 1139 note 65. 

I^egitimato object 

A radio broadcaster could not 
maintain action against church lead¬ 
ers for protesting to radio station 
and to department store controlling 
station against use of station by 
broadcaster who allegedly attacked 
church and misrepresented teachings 
of church, and for inducing church 
adherents to make similar protests 
and to threaten to withdraw their 
patronage from store.—^Watch Tower 
Bible Tract Soc. v. Dougherty, 11 
A.'2d 147, 337 Pa. 286. 

Where there is no contractual ob¬ 
ligation to continue to recommend or 
approve services of another, no com¬ 
mon-law or statutory principle of 
public policy requires one who as ac¬ 
customed to recommend and approve 
services of others to continue to 
recommend and approve services of 
some one whose services he no long¬ 
er wishes to recommend or approve, 
regardless of lack of merit in reasons 
which he may have for discontinu¬ 
ing his recommendation and approv¬ 
al of those services.—^Foutts v. Jour¬ 
neymen Barbers, Hairdressers & Cos¬ 
metologists* Intern. Union of Ameri¬ 
ca, Local Xo. 105, 99 XE.2d 782, 155 
Ohio St. 573. 
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to be protected against competition,and, if dis¬ 
turbance or loss comes as a result of competition, 
or the exercise of like rights by others, it is dam¬ 
num absque injuria unless some superior right by 
contract or otherwise is interfered withJ^ How¬ 
ever, exploitation of the competitive market should 
be with lawful means and with the intent, at least 
in part, to further one's business,and if con¬ 
duct is directed solely to the satisfaction of spite 
or ill will and not in the advancement of his com¬ 
petitive interests over his competitor,’^'^ or if un¬ 
fair means are used,conduct of the person is 
not justified or privileged as a competitor. 

Furthermore, there is other authority holding 
that unreasonable interference with the open mar¬ 
ket is the essence of the tort,'^^ that what constitutes 
reasonableness is a question of fact,'^'^ and that 
an unreasonable interference with the market con¬ 
stituting a tort may exist independent of any con¬ 
sideration of malice or the employment of im¬ 
proper means.*^^ It must appear, in order that the 
conduct may be tortious, that damage has been oc¬ 
casioned thereby; *^9 but it need not be absolutely 
certain that the prospective contract would have 
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been made were it not for such interference;®^ 
a reasonable assurance thereof, in view of all the 
circumstances, is sufficient.®^ IMerely purchasing 
property which the buyer knows that another in¬ 
tends to buy is not of itself tortious, particularly 
where such other has not even commenced negotia¬ 
tions for the property at the time of sale;®^ and, 
where the purchaser is without notice or knowledge 
that the prospective buyer is contemplating the 
purchase, the same result is reached.®® 

§ 44 ^ - Existing Contracts 

a. In general 

b. Elements 

c. Justification or excuse 
a. In General 

Interference by a third person with a contractual 
relationship, including interference without inducing a 
breach, may constitute an actionable tort. 

While it has been held that persons not parties 
to a contract are not liable for damages on its 
breach, although they have aided and abetted a par¬ 
ty in its violation,®^ and that one who is not a par- 


71. Oal—Imperial Ice Co. v. Ros- 
sier, 112 P.2d 631, 18 Cal.2d 33. 

Md—^Horn v. Seth, 95 A.2d 312. 

Mo.—‘Downey v. United Weather¬ 
proofing, 253 S.W'2d 976, 363 Mo. 
852. 

N.J.—^Outdoor Sports Corp. v. Amer¬ 
ican Federation of Labor, Local 
2-3132, 78 A 2d 69, 6 N.J. 217, 29 
A.L R.'2d 313—Newark Hardware & 
Plumbing Supply Co. v. Stove Mfrs. 
Corp, 56 A.2d 605, 136 N.J.Law 401, 
affirmed 61 A.2d 240, 137 N.J Law 
612—Louis Kamm, Inc. v. Flink, 
175 A. 62, 113 N.J.Law 582, 99 jV 
L.R. 1. 

Tex.—Cline v. Insurance Exchange of 
Houston, Oiv.App., 154 S.W 2d 491, 
afllrmed 166 S.W.2d 677, 140 Tex. 
175. 

62 C.J. V 1139 note 55 [a] (1). 

Direct and immediate competing 
right 

Intentional harm to business of 
another by acts in combination is a 
tort unless justified in exercise of an 
equal and competing right, but to 
justify the acts, the competing in¬ 
terest must be direct and immediate 
and not indirect, remote, or conse¬ 
quential.—Saveall v. Demers, 76 N.E. 
2d 1'2, 322 Mass. 70, 2 A L.R.2d 1190. 

72. N.J.—Outdoor -Sports Corp. v. 
American Federation of Labor, Lo¬ 
cal 23132, 78 A.2d 69, 6 N J. 217, '29 
A.L,R 2d 313—Newark Hardware & 
Plumbing Supply Co. v. Stove 
Mfrs. Corp, 56 A.2d 605, 136 N.J. 
Law 401» affirmed 61 A.2d 240, 137 
N.J.Law 612—George F. Hewson 


Co. V. Hopper, 33 A.2d 889, 130 N. 
J.Law '526—Louis Kamm, Inc v. 
Flmk, 17-5 A. 62, 113 N.J Law 582, 
99 A.L R. 1—Kurtz v. Oremland, 93 
A 2d 792, '24 N.J.Super. 235. 

73. Mo.—^Downey v. United Weath¬ 
erproofing, 263 S.W;2d 976, 363 Mo 
852. 

6'2 C.J. p 1139 note 55 [a] (1). 

74 . Miss.—^Wagley v. Colonial Bak¬ 
ing Co., 4-6 So.2d 717, 208 Miss. 815, 
suggestion of error overruled 46 So 
2d 925. 

Mo—Downey v. United Weather¬ 
proofing, 263 SW2d 976, 363 Mo. 
862. 

N.J—Outdoor Sports Corp v. Ameri¬ 
can Federation of Labor, Local 
23132, 78 A.2d 69, 6 NJ 217, 29 A. 
L R 2d 313—Louis Kamm, Inc , v. 
Flmk, 176 A. 62, 113 N.J.Law 682, 
99 A.L.R. 1. 

62 CJ. p 1139 note 55 [a] (2). 

75. N.J.—^Louis iSchlesinger Co. v. 
Rice, 72 A.2d 197, 4 N.J. 169—Louis 
Kamm, Inc., v. Flink, 17'5 A. 62, 
113 N.J.Law 682, 99 A.L R. 1—Stem 
V. Schmitz, 32 A 2d 844, 21 N.J. 
Misc. 218. 

62 C.J. p 1139 note -65 [a] (3). 

76 . Ill.—^Meadowmoor Dairies v. 
Milk Wagon Drivers' Union of Chi¬ 
cago, No. 763, 21 N.E.2d 308, 371 
Ill. 377, certiorari denied Milk 
Wagon Drivers Union of Chicago, 
Local 753 v. Meadowmoor Dairies, 
60 S.Ct. 128, 308 U.S. 596, 84 L.Ed. 
499, rehearing denied Milk Wagon 
Drivers Union of Chicago v Mea¬ 
dowmoor Dairies, 60 S.Ct. 2^59, 308 
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U.S. '637, 84 LBd. 529. vacated 

Milk Wagon Drivers Union of Chi¬ 
cago, Local 753 v. Meadowmoor 
Dairies, 60 S.Ct. 109-2, 310 U.S. 655, 
84 L.Ed. 1419, affirmed 61 S.-Ct, 552, 
312 US 287, 85 L.Ed. 836, 132 A. 

L. R. 1200, rehearing denied 61 S.Ct. 
803, 312 U.S. 715, 85 L Ed. 1145. 

Ohio —McAllister v. Trumbull Coun¬ 
ty Bldg. Trades Council, 2 Ohio 
Supp. 168. 

62 CJ. p 1140 note 56. 

77. N.H.—White Mt. Freezer 'Co. v. 
Murphy, 101 A. 357, 78 N.H, 398— 
Huskie v Griffin, 74 A 595, 76 N H. 
34'5, 27 L.RA,NS, 966, 139 Am. 
S.R. 718. 

78. N.J —Booth V. Burgdss, 65 A. 
226, 72 N.J.Eq. 181. 

62 C.J. p 1140 note 58. 

79. U.S.—Lewis V. Bloede, Md., 202 
F. 7, 120 C.C A. 335. 

62 C.J. p 1140 note 69 

80. U.S.—^Lewis v. Bloede, supra. 

62 C J. p 1140 note -60. 

81. Conn—Goldman v. Feinberg, 37 
A.'2d 356, 130 Conn. 671. 

62 C J. p 1140 note 61. 

82. Md—Debnam v. Simonson, 92 A. 
782, 1'24 Md. 364. 

83. Md.—Canton Lumber Co. v Bur¬ 
ton Lumber Co,, 121 A. 834, 143 
Md. 9. 

84. Mo.—Zweifel v. Lee-Schermart 
Realty Co., App., 173 S.W.2d 690. 

N.M.'—Gallup Electric Light Co. v. 
Pacific Impr. Co., 113 P. 848, 16 N. 

M. 86. 
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ty to a contract is not liable in damages to one of 
the parties to the contract for inducing the other 
party to breach the contract,a person knowing¬ 
ly inducing and procuring a breach of a contract 
may be guilty of a tort,^^ and it is well settled that 
it is an actionable tort to interfere with an existing 
contract by resort to means in themselves unlaw¬ 


ful, such as libel, slander, fraud, force, threats, 

intimidation, or coercion. 

Although some jurisdictions have limited tort 
liability to interference with a particular contractual 
relationship or interference by unlawful or im¬ 
proper means,^S the rule prevailing in a majority 


Ohio—Pestel Milk Co. v. Model Dai¬ 
ry Products Co , App., 52 N E 2d 
651—Horth v. American Aggre¬ 
gates Corporation, App., 35 N.E.2d i 
592. 

62 C.J. p 1146 note 83 [c]. j 

Tact that partnership's snperiiu 
tendent discharged truck operator, 
pursuant to express instructions of 
partners, did not render the super¬ 
intendent personally liable to the 
truck operator for the breach of con¬ 
tract between truck operator and 
partnership.—Hill v. Progress Co., 
180 P.2d 956. 79 CaI.App.2d 771. 
Absence of collusion 
N.Y.—Lawrence v. Ylla, 55 N.Y.S. 
2d 343, 184 Misc. 807. 

85. La—Cust V. Item Co., 8 So.2d 

361, 200 La, 515—Hartman v. 

Greene, 190 So. 390, 193 La. 234— 
Moulin V. Monteleone, 115 So, 447, 
165 La. 169—^New Orleans Tailor- 
Made Pants Co., 37 So. 2, 113 La. 
388, 67 LR.A. 65—Kline v. Eu¬ 
banks, 33 So. 211, 109 La. 241. 

H.C.—-Bruton v. Smith, 36 S.E.2d 
9, 225 N.C. -584. 

62 C.J. p 1141 note 68. 

86. U.S.—^FalstafC Brewing Corpora¬ 
tion V. Iowa Fruit & Produce Co., 
CO.A.Heb., 112 F.2d 101—Para¬ 
mount Pictures V. Leader Press, 
C.CAOkl., 106 F.2d 229—Du-Art 
Film Laboratories v. Consolidated 
Film Industries, D.C N.Y., 15 F. 
Supp 689—Lamport v. 4175 Broad¬ 
way, D-C-lSr.Y., 6 F.Supp. 923. 

Fla.—Harvey Corp. v. Universal 
Equipment Co., 29 So 2d 700, 158 
Fla. 644, 

Mont.—Quinlivan v. Brown Oil Co., 
29 P.2d 374, 96 Mont. 147. 
K.Y.^International Tailoring Co. of 
N. Y. V. Lukas, 64 N.Y.S 2d 879. 
N.C—Bryant v. Barber, 75 S.E.2d 
410, 237 N.C. 480. 

Tenn —^Knoxville Milk Producers’ 
Ass’n V. Blake, 102 S.W.2d 64, 171 
Tenn. 283. 

Tex.—^American Surety Co. of New 
York V. Shaw, Com.App., 69 S.W.2d 
47—^Texas Motion Picture and Vita- 
phone Operators, Union No. 66,880, 
V. Galveston Motion Picture Oper¬ 
ators, Local No. 305 of Internation¬ 
al Alliance of Theatrical Stage Em¬ 
ployes and Moving Picture Machine 
Operators of U. S. and Canada, Civ. 
App., 132 •S.W.2d 299. 

Wash.—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 


Local No. 524, 112 P.2d 850, 8 

Wash 2d 447. 

87. Cal.—Gudger v. Manton, 134 P. 
2d 217, 21 CaP2d 537—Imperial Ice 
Co. V. Rossier, 112 P.2d 631, IS 
Cal.2d 33—Baker v. Kale, 189 P.2d 
57, 83 Cal App.2d 89—Romano v. 
Wilbur Ellis & Co., 186 P.2d 1012, 
82 Cal App.2d 670. 

Ind.—^Wade v. Culp, 23 N.E.2d 615, 
107 Ind.App 503. 

Me.—Taylor v. Pratt, 195 A. 205, 135 
Me. 82. 

N.Y.—^Bloomer v. Thermal Fuel 

Corp., 88 N.Y.S.2d 361. 

62 C.J. p 1147 note 88, 

Willful wrong 

Where acts complained of consti¬ 
tute commission of a willful wrong, 
party so wronged may seek redress 
for the tort committed even if it can¬ 
not be classified properly as an in¬ 
ducement of breach of contract. The 
mere refusal by an architect or en¬ 
gineer to issue a certificate of per¬ 
formance does not of itself give rise 
to a cause of action but where a 
wilful tort IS committed by an archi¬ 
tect or engineer, he may not be re¬ 
lieved of liability by a plea that 
maintenance of an action therefor 
would cause members of those pro¬ 
fessions to act at their peril.—^Umty 
Sheet Metal Works v. Farrell Lines, 
101 N.Y.S.'2d 1000. 

Cancellation of contract due to un¬ 
lawful acts 

Plaintiff was not entitled to recov¬ 
er damages against president of oil 
company for cancellation by com¬ 
pany of scrubber oil contract, which 
by its terms was subject to cancella¬ 
tion by either party, with or without 
reason, on ten days* notice, where 
plaintiff failed to establish his allega¬ 
tion that cancellation was due Ijo ac¬ 
cusations made by president of oil 
company that plaintiff was stealing 
president's cattle.—^Dickerson v. 

Dickerson, 2 So.2d 643, 197 La 907. 
Possibility of same injury by lawful 
act 

In action by one contracting party 
against strangers to contract for 
wrongfully procuring breach of con¬ 
tract, defendants could not escape li¬ 
ability for plaintiff’s injury actually 
caused by defendants' unlawful acts 
on the ground that defendants could 
have caused the same injury by a 
lawfuj^ act.—^Wilkinson v, Powe, 1 N. 
W.2d 539, 300 Mioh 275. 

88 . Ala—^Birmingham Broadcasting 
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Co. V. Bell, 68 So 2a 314, 359 Ala. 

656—Louisiana Oil Corporation v. 

Green, 161 So. 479, 230 Ala 476. 

62 C.J. p 1141 note 68. 

Statutory right; unlawful act 

(1) Under statute giving right of 
action for damages against one who 
causes another to do an unlawful act 
or who assists or encourages him in 
the commission of it, term “an un¬ 
lawful act" does not mean necessari¬ 
ly a criminal act, but means a wrong¬ 
ful act or a tort, any wrongful act 
for which a civil action will lie, but 
not a breach of contract.—Hartman 
V. Greene, 190 So. 390, 193 La. 234. 

(2) Under statute, a partner in the 
business of bringing customers to 
the copartnership's clients from new¬ 
comers to the city, making no claim 
that defendant third party commit¬ 
ted a tort, was not entitled to recov¬ 
er because defendant allegedly induc¬ 
ed a copartner to breach the con¬ 
tract of copartnership—Cust v. Item 
Co., 8 So.2d 361, 200 La 515. 

In California 

(1) In an early case it was stat¬ 
ed that an action will not lie against 
one who maliciously, but without 
threats, violence, fraud, falsehood, or 
benefit to himself, procures a breach 
of contract between others —^Boyson 
V. Thorn, 33 P. 492, 98 Cal. 578, 21 
L.R.A. 2'33. 

(2) In a later case In the appellate 
Qourt it was stated that a contract¬ 
ing party may not maintain action 
against third party who, with or 
without bad motive, induces other 
contracting party to breach the con¬ 
tract, where contract does not es¬ 
tablish relation of master and serv¬ 
ant, and third party uses no fraud, 
threats, violence, falsehood or decep¬ 
tion, and receives no benefit to him¬ 
self.—^Ex parte Lyons, 81 P.2d 190, 
27 Cal.App.^d 293. 

(3) However, in a subsequent deci¬ 
sion in the supreme court, holding 
that an unjustifiable interference 
with contractual relations is action¬ 
able, it was stated that the case of 
Boyson v. Thom has been considered 
by many as establishing the proposi¬ 
tion that no action will lie in this 
state for inducing the breach of con¬ 
tract by means which are not other¬ 
wise unlawful, but that the state¬ 
ments in the Boyson v. Thorn case 
to the effect that no interference 
with contractual relations Is actiona¬ 
ble, if the means employed are other- 
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of jurisdictions is that one who maliciously,^^ or I tification, excuse, or privilege,interferes with any 
one who wrongfully, or one who, without jus- I contract, or causes a party to violate his contract 


wise lawful, were not necessary to 
the decision and should be disreg-ard- 
ed—Imperial Ice Co v. Rossier, 112 
P 2d 631, 18 Cal 2d 33. 

Xn Indiana 

(1) It had been held that an ac¬ 
tion cannot be maintained against a 
third person for procuring a breach 
of contract to the damage of other 
party, although it was done with 
malice, ill will, or intention to in¬ 
jure such other party, or to secure a 
benefit for himself, unless unlawful 
means, such as force, threats, or in¬ 
timidation, are enjployed to procure 
the breach—Jackson v. Morgan, 94 
N.B. 1021, 49 Ind.App. 376 

(2) However, in a subsequent de¬ 
cision overruling, insofar as in con¬ 
flict, Jackson v. Morgan, it was held 
that a right of action exists for ma¬ 
liciously procuring breach of con¬ 
tract, regardless of nature of con¬ 
tract, even if elements of intimida¬ 
tion and fraud are absent —Wade v. 
Culp, 23 H.E.2d 616, 107 Ind.App 603. 
Xu MissoTiri 

(1) In an early case it was held 
that merely inducing or procuring 
a free contracting party to break his 
contract, whether done maliciously or 
not, to the damage of another was 
not actionable where the relation of 
master and Servant was not created 
by the contract,—Glencoe Land, etc, 
Co. V. Hudson Bros Commission Co., 
40 S.W, 93, 138 Mo. 439, 60 Am.S.R. 
500, 36 L.RA. 804. 

(2) However, in a later case the 
court, desiring to follow the view of 
the majority of courts in this coun¬ 
try, held that an action will lie for 
malicious procurement of the breach 
of any contract, even though not for 
personal services.—Downey v. United 
Weatherproofing, 263 S.W.2d 976, 363 
Ho. 852. 

39. U.S —Sklarsky v. Great Atlantic 
& Pacific Tea Co , D.C.N.Y., 47 F.2d 
662—Ketcher v. Sheet Metal Work¬ 
ers* Intern. Ass’n, D.C.Ark, 115 F. 
Supp. 802—U. S. V. Hewbury Mfg. 
Co., D.C.Mass., '36 F.Supp. 602. 

Fla,—Dade Enterprises v, Wometco 
Theatres. 160 So. 209, 119 Fla. 70. 
Ga,—'Moore v. Roberts, 190 S.E, 41, 
55 Ga.App. 241. 

Ill ■—Meadowmoor Dairies v. Milk 
Wagon Drivers’ Union of Chicago, 
No. 753, 21 N.E.2d 308, 3'71 Ill. 377. 
Ind—Wade v. Culp, 23 N,B.2d 616, 
107 Ind.App. 603, 

Mass.—Caverno v. Fellows, 190 N.to. 
739, 286 Mass. 440. 

;Hipn.^Wolfson v, Northern States 
Management Co., 299 N.W. 210 
Minn. 604. 

Mo.—-Downey v. United Weathea^ 
' proofing, 253 S.W.2d 9^6; 263 Mo. 
852. , ; 
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Mont.—Quinlivan v. Brown Oil Co, 
29 P2d 374, 96 Mont. 147. 

N.J—Louis Schlesinger Co. v. Rice, 
72 A 2d 197, 4 N.J. 169—Kurtz v. 
Oremland. 93 A.2d 792, 24 NJ.Su- 
per. 235—'McCue v. Deppert, 91 A. 
2d 503, 21 N.J.Super. 591. 

N T —Application of Brookside Mills, 
94 NYS'2d 509, 276 App.Div. 357— 
Van Wyck v. Mannino, 9 N.Y S.2d 
684, 256 App.Div 256, rehearing de¬ 
nied 11 N.Y.S.2d 558, '256 App.Div. 
1004 

N.C.—Coleman v. 'Whisnant, 35 S.E.2d 
647, 225 N.C, 494. 

Pa—Klauder v. Cregar, 192 A -667, 
327 Pa 1—Caskie v. Philadelphia 
Rapid Transit Co., 184 A. 17, 321 
Pa. 157—Ramondo v. Pure Oil Co , 
48 A 2d 156, 159 Pa Super. 217— 
Eddyside Co. v. Seibel, 15 A.2d 691, 
142 Pa Super. 174—^Dorrington v 
Manning, 4 A 2d 886, 135 Pa.Super. 

194— ^Ace Cigarette Service Co. v. 
Sakulsky and Silverman, Com PL, 
34 West.L.J. 261 

R. I.—Local Dairymen’s Co-op. Ass’n 
V. Potvin, 173 A. 535. 

S. C.— Corpus Juris quoted lu Keels v, 
Powell, 34 SE2d 48'2, 484, 207 S 
C. 97 

Wis.—Bitzke V. Folger, 286 N.W. 36, 
231 Wis. 513. 

62 C.J. p 1142 note 70. 

Malice within rule see infra subdi¬ 
vision b (2) of this section. 

Recipient of contractual benefits en- 
titled to protection 
Under agreements providing for 
termination of strike and htigation 
between corporation’s stockholders 
and officers and establishment of 
means intended to preserve peace 
among them and to rehabilitate cor¬ 
poration’s financial affairs, corpora¬ 
tion was constituted a recipient of 
contractual rights and benefits, the 
continued existence and enjoyment 
of which It was entitled to have pro¬ 
tected against the malicious interfer¬ 
ence of an Intermeddler concerned 
in furthering his personal advantage 
at corporation’s expense.—Bitzke v. 
Folger, supra. 

90 - U.‘S. — Hope Basket Co. v. Prod¬ 
uct Advancement Corp., CA.Mich., 
187 F.2d 1008. 

Mich.—^Wilkinson v. Fowe, 1 N.W, 
2d 589, 300 Mich. 27*5. 

Minn.—-Miller v. Monsen, 37 N.W.3d 
543, 228 Minn. 400. 

NT.—^Union Car Advertising Co. v. 
Collier, 189 NE. 463, 263 NT. 386 
—J. Walter ’Thompson Co. v. Win- 
chell, 278 NT.©." 781, 244 App,Edv. 

195— ^Deiehanty ,v. 59 N.T, 
S.2d 777, reversed on other grounds 
67 N.T.SJd 26, 271 App.Div. 886. 
amrmed S3 NE.M 863, 298 N.T 
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Ohio —^Leibovitz v Central Nat, 
Bank, 60 N.E 2d 727, 75 Ohio App. 
26. 

Unlawful interference 

(1) Unlawful interference with an¬ 
other’s contract rights constitutes ac¬ 
tionable tort, but interference must 
be unlawful in character.—Krause v. 
Hartford Acc. & Indem. Co., 4 9 N.W. 
2d 41, 331 Mich. 19. 

(2) Where third persons who are 
not employees of a plaintiff unlaw¬ 
fully interfere with contracts made 
by plaintiff with other parties who 
are not plaintiff’s employees, plaintiff 
can maintain an action against the 
wrongdoers—^Eddyside Co. v. Seibel, 
15 A 2d 691, 142 Pa.Super. 174. 
Unlawful purpose showu by acts 

That creamery’s refusal to accept- 
further deliveries of milk by plain¬ 
tiff, who had contracts with farmers 
to haul their milk to creameries, was 
wrongful because done in order to 
accomplish the unlawful purpose of 
bringing about a breach of such con¬ 
tracts was shown by notices sent to 
affected farmers by creamery solicit¬ 
ing their continued business and noti¬ 
fying them that milk would be col¬ 
lected by creamery’s own trucks.— 
Wilkinson v. Powe, 1 NW.2d 539, 
300 Mich 275. 

91. U S —State of Arkansas v. State 
of Texas, Ark. & Tex., 74 S.Ct 109, 
346 US. 368, 98 L.Ed.-Phil¬ 

lips & Benjamin Co. v. Ratner, C. 
A.N.Y., 206 P2d 372—Certam-teed 
Products Corporation v. Wallinger, 
O C.A.Va., 89 F.2d 4'27, certiorari 
denied 58 S.Ct. 26, 302 U.S 707, 82 
L.Ed. 646—Fairbanks, Morse & Co. 
V. Texas Electric Service Co , C.C. 
A Tex, '63 F.2d 702, certiorari de¬ 
nied 54 'S.Ct. 71, '290 U.S. 656, 78 
L Ed. 567—Sunbeam Corp. V. Fay¬ 
less Drug Stores, D.C.Cal., 113 P. 
Supp. 31—^Williams v. Sinclair Re¬ 
fining Co., D.C.Tex, 74 F.Supp. 139 
—Blum V. William Goldman Thea¬ 
tres, D.C Pa., 69 F.Supp. 468, modi¬ 
fied on other grounds, C C.A , 164 F. 
2d 1927—U. S. V. Newbury Mfg. Co., 
D.C Mass , 36 F Supp. 602. 

Cal —Dominguez Estate Co. v. Los 
Angeles Turf Club, App., 259 P.2d 
962—California Auto Court Ass’n 
V. Cohn, 219 P.2d 511, 98 Cal.App. 
3d 145—H. G Fenton Material Co. 
V. Challet, 121 P.2d 788, 49 Cal.App. 
2d 410—Remillard-Dandini Co. v. 
Dandini, 116 P 2d 641, 46 CaLApp.2cl 
678. 

Kan.—Russell v. Bovard, 113 P.2d 
1064, 153 Kan. 729. 

Mo.—^Downey v. United Weather¬ 
proofing, 263 S W.M 976, 363 Mo. 
852. 

N.J —^Louis Schlesinger Co. v. Bice, 
12 .197, 4 NJ. 169—Louis 
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property rights of the parties to the contractus 


with another, to the injury of the other party to 
the contract, is guilty of an actionable tort The 
interference by a third person with a contractual 
relationship, including interference with the con¬ 
tract without inducing a breach, as for example, 
by injuring persons so that they may be disabled 
to perform, or by destroying or damaging prop¬ 
erty which is the subject matter of the contract, or 
by doing other acts which make performance more 
burdensome, difficult or impossible, or of less or no 
value to the one entitled to performance, may con¬ 
stitute an actionable tort,^^ under the theory that 
such interference constitutes an invasion of the 


Liability to party induced to discontinue perform¬ 
ance. It has been held that, even where there is 
actual malice, according to some authority, no tort 
arises in behalf of a person who himself elects to 
terminate the contract, although he so acts in con¬ 
sequence of the malicious interference,^^ although, 
on the other hand, it has been held that, where 
a termination is procured by coercing one of the 
parties to the contract, improper interference of 
that character constitutes a tort available in behalf 
of the party coerced and against the interferer.95 


Kamm, Inc., v. Flink, 175 A- 62, 
113 l^.J.Law 582, 99 A.L.R 1. 
K.Y.—Du Roy & Le Maistre v. Gill- 
more, 284 KYS. 385, 246 App.Div. 
37, affirmed 3 N.B 2d 866, 272 IST. 
Y. 454'—Hagan Corp. v. Medical 
Soc of New York County, 96 N Y.S. 
2d 286, 198 Misc. '207--Welch v 
Campbell, 94 N.Y.S 2d 860, 197 

Misc. 165—^Affiliated Ladies Appar¬ 
el Carriers Ass'n v. National Dreas 
Mfrs. Ass'n, 299 N.Y S. 914, 164 
Misc. 785—Bloomer v. Thermal 
Fuel Corp., 88 N.Y S.2d 361—Dele- 
hanty v. Walzer, 59 N Y.S 2d 777, 
reversed on other grounds 67 N.Y 
S 2d 25, 271 AppDiv. 886, affirmed 
83 NE2d 863, 298 NY, 820—Remy 
Beverages v. Myer, 56 N.Y.S 2d 
828—Levy v. Cohen, 27 N.Y.S 2d 
385—Garcia Sugars Corporation v. 
New York CofEee & Sugar Ex¬ 
change, 7 N.Y S.2d 53'2 
N.D.— Corpus Juris cited in Bekken 
V. Equitable Life Assur. Soc. of 

U. S., 293 N.W. 200, 217, 70 N.D, 

122 . 

Pa.—^Keifer v. Cramer, 51 A. 2d 694, 
'356 Pa. 96—Wahl v. Strous, 25 A. 
2d 820, 344 Pa. 402—Klauder v, Cre- 
gar, 192 A. 667, 327 Pa 1—Padden 

V. Local 90 United Ass’n of Jour¬ 
neymen Plumbers, 82 A.2d 327, 168 
Pa.Super. 611. 

S.C.— Corpus Juris quoted in Keels 
V. Powell, 34 SE.2d 482, 484, '207 
S.C. '97. 

62 C.J. p 1141 note 69. 

Person not party to contract 

Under New York law an action for 
inducing a breach of contract will 
lie against a third person, but a par¬ 
ty to the contract itself cannot be 
held responsible for inducing himself 
to commit a breach of such contract 
or for conspiring to breach it, since 
to do so would be equivalent to re¬ 
covery of punitive damages in a con¬ 
tract action.—Canister Co. v. Nation¬ 
al Can Corp., D.C.Del., 96 F.Supp. 
273. 

Interference with telephone suhscrlh- 
ers' contracts 

Where telephone company filed 
ta-riifs itt Oklahoma, and other states, 


and with Federal Communications 
Commission, which prohibited use of 
foreign attachments on telephone in¬ 
struments without approval of tele¬ 
phone company, and telephone com¬ 
pany merely furnished facilities for 
use of subscribers and did not sell 
or lease equipment, and subscribers, 
to knowledge of defendants, signed 
service contracts whereby subscrib¬ 
ers agreed to be bound by filed tariffs 
but defendants sold discs to tele¬ 
phone subscribers for use as dial at¬ 
tachment on dial handsets of tele¬ 
phone company, such repeated and 
continuing interference by defend¬ 
ants with contractual relationship be¬ 
tween telephone company and its 
subscribers was tortious.—South¬ 
western Bell Tel, Co. v. Dialite Dial 
Co., D.C.Okl., 102 F.Supp. 872. 

92>. Ga.—Carpenter v. Williams, 154 
SB. 298, 41 Ga.App. -685. 

Minn—Johnson v. Gustafson, 277 N. 

W. 2'52, 201 Minn. 629. 

N.Y.—Metropolitan Opera Ass'n v. 
Wagner-Nichols Recorder Corp, 
101 N.Y.S.2d 483, 199 Misc 786— 
Elk St. Market Corporation v 
Rothenberg, 251 NY.S. 259, 233 

App Div, 243—^Morris v. Blume, 55 
N.Y.S'2d 196. 

Pa—Klauder v. Cregar, 192 A 667, 
327 Pa. 1. 

S.C—Parker v. Brown, 10 'S.E.2d 625, 
195 SC, 35. 

Tex.—Bowen v. Speer, Civ.App,, 166 
S.W 1183. 

Injunction against inducing breach of 
contract generally see Injunctions 
§ 89. 

Liability to surety for procuring 
principal to violate condition of 
bond see Principal and Surety § 
342, 

Prevention of performance by ad¬ 
verse contracting party see Con¬ 
tracts §§ 468-469. 

Tort as ground for recovery 

(1) An action for damages for in¬ 
ducing a breach of contract is tor¬ 
tious, and the tort Is the ground for 
recovery, and not the breach of con¬ 
tract, which IS merely the result 
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which makes the tort actionable.— 
Polo V. Kibrick, 120 N.Y S 2d 49 
(2) Under section of general con¬ 
struction law defining injury to prop¬ 
erty as actionable act whereby es¬ 
tate of another is lessened, other 
than personal injury or breach of 
contract, the “breach of contract” re¬ 
ferred to is an action for breach of 
contract, not an action for damages 
for inducing a breach of contract.— 
Pol O' V. Kihrick, supra. 

Prima facie liability 
N Y —^Metropolitan Opera Ass’n v. 
Wagner-Nichols Recorder Corp, 
101 N.Y S 2d 483, 199 Misc. 786. 
Bistinction exists between inter¬ 
ference with contractual rights and 
procuring or inducing another to 
breach his contract—^Wometco The¬ 
atres V. United Artists Corporation, 
189 SE. 572, '53 Ga.App. 509. 

93. Ill.—Krauter v. Adler, 65 N.E 
2d 215, 328 Ill App. 127. 

Iowa.—Shannon v. Gaar, 6 N W 2d 
304, 233 Iowa 38 

Mich.—^Wilkinson v. Powe, 1 N.W 2d 
639, 300 Mich. 276. 

Minn.—Johnson v. Gustafson, 277 N. 

W. '252, 201 Minn. 629 
Mo—Downey v United Weather¬ 
proofing, 253 SW2d 976, 363 Mo 
852. 

S.C.—^Chitwood V. McMillan, 1 S.B 2d 
162, 189 SC. 262. 

62 C.J. p 1141 note '69, p 1142 note 70 
—32 C J. p 228 note 94. 

Buty imposed on. strangers and 

on all the world to respect a con¬ 
tractual obligation. 

Mont—Burden v. Elling State Bank, 
245 P. 958, 76 Mont. 24, 46 A.L.R. 
906. 

Pa.—Klauder v Cregar, 192 A. '667, 
327 Pa. 1—Ramondo v. Pure Oil 
Co., 48 A 2d 156, 169 Pa Super. 217. 
Wash.—Jones v. Matson, 104 P.'2d 
'691, 4 Wash.2d 659, 

94. Fla,—Chipley v. Atkinson, 1 So. 
934, 23 Fla, 206. 11 Am.S.R. 367. 

95- Md.^—Sum wait Ice Co. v. Knick¬ 
erbocker Ice Co. of Baltimore City, 
80 A. 43, 114 Md. 403. 
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Labor or trade unions. In accordance with the 
general rule, labor or trade unions may be liable 
in damages for deliberately causing one to breach 
his contract with another.^^ However, the breach 
of a contract by one seeking damages against a 
union for procuring such breach precludes recovery 
against the union.^7 

b. Elements 

(1) In general 

(2) Malice 

(3) Validity and enforceability of con¬ 

tract 


(1) In General 

The requisite elements of the tort. In addition to 
malice and lack of justification, are that there shall 
have been a contract m existence, and that the defend¬ 
ant shall have had knowledge thereof, and shall have 
intentionally and successfully induced one of the contract¬ 
ing parties to refuse to perform his contract to the 
injury of the other contracting party. 

In addition to matters relative to malice and lack 
of justification, other requisite elements of the tort 
are that there shall have been a contract in exist¬ 
ence,^^ and that defendant shall have had knowl¬ 
edge thereof^^ and shall have intentionallyt and 
successfully^ induced one of the contracting par¬ 


se. Conn —R. and W, Hat Shop v, 
Sculley, 118 A. 55, 98 Conn. 1, 29 
A.L.R. 551. 

68 C J. p 675 note 97. 

Acts of labor organizations generally 
see Master and Servant § 28 (19). 
Interference with relation of master 
and servant generally see Master 
and Servant §§ 624-632. 

37. Mass—Hew England Cement 
Gun Co. V. McGivern, 105 HE. 885, 
218 Mass. 198, L.R A.191'6‘C 986 

63 C.J. p 675 note 98. 

38. U S.—Pranham Distributors v. 
Hew York World’s Fair 1939, C.C A. 
H.Y., 124 P.2d 82, certiorari denied 
62 set. 1277, 316 U.S. 687, 86 L.Ed 
1759. 

H Y —^Associated Flour Haulers & 
Warehousemen v. Hoffman, 26 H.E 
2d 7, 282 N.Y. 173—Affiliated La¬ 
dies* Apparel Carriers Ass’n v. na¬ 
tional Dress Mfrs. Ass’n, 299 H.Y. 
S. 914, 164 Misc 785—Lance Tele¬ 
vision Laboratories v. Certified Ap¬ 
pliance Co., 99 HY.S.2d 485— 
Bloomer v. Thermal Fuel Corp , 88 
H.Y S 2d 361—Rizika v. Potter, 72 
H.Y.S 2d 372. 

HO.—Holder v. Atlantic Joint Stock 
Land Bank of Raleigh, 178 S.B. 
861, 208 H.C 38. 

62 C J. p 1146 note 80. 

IPartaiersliip contract 

A member of a partnership could 
not recover against a highway engi¬ 
neer for malicious interference in a 
subcontract between a road contrac¬ 
tor and partnership, where work re¬ 
quired to be performed under the 
contract was actually performed by 
a member of the partnership for 
which he received payment, and sub¬ 
contract required approval in writ¬ 
ing of the chief highway commlssion- 
•er and such consent was never given. 
—Chitwood v. McMillan, 1 S.E.2d 162, 
189 'S.C. 262, 

Hffect Qt xmlou’s bylaws 

Where members of union allegedly 
Interfered with contracts between 
dance hall operator and dance band 
leaders and managers, fact that it 
was duty of a member of musicians* 
union, umler union bylaws, to consid¬ 


er any contract with a dance hall op¬ 
erator, not filed in writing with local 
secretary, to be invalid, did not affect 
member’s duty under the laws of the 
commonwealth to perform his con¬ 
tract—^Eddyside Co v. Seibel, 15 A. 
2d 691, 142 Pa.Super. 174. 

Begistration of land contract 

(1) The rule that action will lie 
against person who, otherwise than 
in legal exercise of his own rights, 
procures breach of contract is appli¬ 
cable in respect of contract to convey 
land only if such contract is register¬ 
ed as required by statute—^Eller v 
Arnold, 53 S E.2d 266, 230 H.C. 418— 
Bruton v. Smith, 36 S E 2d 9, 225 H. 

C. 584, 

(2) Where there is a duly register¬ 
ed contract to sell and convey stand¬ 
ing timber, any interference with the 
relation and rights created thereby is 
a violation of a legal right recognized 
by law, and an action will lie for 
recovery of compensatory damages — 
Winston V. Williams & McKeithan 
Lumber Oo. of Va., 42 S.B.2d 218, 227 
H.C. 339. 

Pnlly performed contract 

A retail television dealer agreeing 
to service for one year the televi¬ 
sion sets sold to customers and en¬ 
tering into arrangement with plain¬ 
tiff for servicing of customers’ sets 
by plaintiff did not interfere with, or 
deprive plaintiff of, the contractual 
rights with customers by notifying 
customers that plaintiff would not 
continue to service sets, where any 
contractual obligation the customers 
had to the plaintiff was fully per¬ 
formed and executed at time of such 
notification.—Lance Television Lab¬ 
oratories V. Certified Appliance Co,, 
99 H.Y.S.2d 486. 

lUCere promise 

Purchaser's buying land from ven¬ 
dor who had merely promised to sell 
land to plaintiff did not constitute in¬ 
terference with contract right of 
plaintiff.—^Rosenkoff v. Mariana, C.A. 

D. C., ‘207 P,2d 449. 

88. U.S —Phillips & Beniamin Co. 

v. Ratner, C.A.N.Y., 206 WM 372, 
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Cal—^Imperial Ice Co. v Rossier, 112 
P2d 631, IS Cal.2d 33. 

Md.—Horn v Seth, 95 A.2d 312. 

H Y.—^Affiliated Ladies’ Apparel Car¬ 
riers Ass'n V. national Dress Mfrs. 
Ass’n, 299 H.Y S. 914. 164 Misc. 
785—Bloomer v. Thermal Fuel 
Corp., 88 HYS.2d 361—Rizika v. 
Potter, 72 H.Y S 2d 372—Remy Bev¬ 
erages V. Myer, 56 H.Y.S 2d 828— 
American Button Co v. Warsaw 
Button Co, 31 H.YS.2d 395—Levy 
V Cohen, 27 H.Y.S 2d 385, 

H. C.—Smeat'h v. Katzis, 12 S.E 2d 
671, 218 HC. 740. 

Pa.—Klauder v. Cregar, 192 A. 667, 
327 Pa. 1—^Eddyside Co. v. Seibel, 
15 A 2d 691, 142 Pa Super. 174. 

Wash—^Kenworthy v. Kleinberg, 47 
P.2d 825, 182 Wash. 425. 

62 C J. p 1146 note 81. 

I. US —Phillips & Benjamin Co. v. 
Ratner, C A.H.Y., 206 F.2d 372— 
Hew York Trust Co, v. Island Oil 
& Transport Corporation, C.C.A N. 
Y., 34 F.2d 649, certiorari denied 
60 set. 239, 281 U.S. 724, 74 L. 
Ed. 1142—Sunbeam Corp. v. Pay¬ 
less Drug Stores, D.C Cal., 113 P. 
Supp. 31—Haussmann v. Colonial 
Trust Co., D O.N.Y., '23 F.Supp. 213. 

Cal.—Imperial Ice Go. v. Rossier, 112 
P.2d 631, 18 Cal.2d 33. 

N.Y.—Affiliated Ladies’ Apparel Car¬ 
riers Ass’n V. National Dress Mfrs. 
Ass'n, 299 H.Y.S. 914, 164 Misc. 
785—Bloomer v. Thermal Fuel 
Corp., 88 H.Y.S,2d 361—Rizika v 
Potter, 72 H.Y.S.2d 372—Remy 
Beverages v. Myer, 56 H.Y.S. 2d 
828—^American Button Co. v. War¬ 
saw Button Co., 31 H.Y.S.'2d 395— 
Levy V. Cohen, 27 N.Y.S.2d 385. 

Pa.—Klauder v. Cregar, 192 A. 667, 
327 Pa. 1—^Eddyside Co. v. Seibel, 
15 A2d 691, 142 Pa.Super. 174. 

Wash.—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers of America, 
Local Ho. 524, 112 P.2d 850, 8 Wash. 
2d 447. 

2. U.-S.^—^Kelly v. Central Hanover 

Bank & Trust Co., D.C.H.Y., 11 F, 
Supp. 497. 

I Cal —Imperial Ice Co. v. Rossier, 112 

i F.2d 631, 18 Cal.2d 33—Traylor v. 
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ties to refuse to perform his contract to the injury 
of the other contracting party.^ 

Mere negligent interference with a contract,'^ 
or mere nonfeasance, although resulting in a breach 
of another’s contract with a third person,^ will not 
subject a person to liability, and the failure of a 
third person to perform an independent prior con¬ 
tract made with a person who is a party to a later 
contract does not give rise to a cause of action 
by the other party to the later contract against 
the third person for inducing a breach of the later 
contract.® Similarly, one does not induce another 
to commit a breach of contract with a third person 
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when he merely enters into an agreement with the 
other with the knowledge that the other cannot per¬ 
form both It and his contract with the third person,7 
nor does liability exist where the breach is caused, 
by the exercise of an absolute right.® 

(2) Malice 

Malice, as an essential ingredient In actions for 
interference with existing contracts, means the intention¬ 
al doing of a wrongful act without justification or excuse. 

There are frequent expressions that malice is ^ 
requisite or an essential ingredient in actions for 
interference with existing contracts,^ but malice,. 


Los Angeles Mountain Park Co., 65 
P.2d 921, 19 Cal.App.2d,493, rehear¬ 
ing denied 66 P.2d 736, 19 Cal.App. 
'2d 493, 

Mass.—Comerford v. Meier, 19 N.E. 

2d 711, 302 -Mass. '398. 

IT.T.—^Bloomer v. Thermal Fuel Corp., 
88 N'.T.S.2d 361. 

62 C.J, p 1146 note 83. 

Successor corporation 

The rule that one who maliciously 
or without just cause or excuse per¬ 
suades another to break a contract 
to the injury of the other party to 
the contract is liable in tort cannot 
be applied where a successor corpo¬ 
ration Is employed by its predecessor 
as an instrumentality by which the 
latter proceeds to violate its contract. 
—U. S. V. Newbury Mfg. Co., B.C. 
Mass., 36 F.Supp. 602. 

Actual consummation of a scheme 
to deprive lessee of his rights under 
a lease to realty is not the test of the 
liability for such conduct, and, hence, 
damage to the lessee resulting from 
such tortious interference was suffi¬ 
cient to raise a cause of action for 
the recovery of such damages —^Levy 
V. Cohen, 27 K.Y S 2d 385. 
Interference with rights under nega- 
tive covenant 

Second chewing gum manufactur¬ 
er's use of athletes' names and pic¬ 
tures in connection with merchandis¬ 
ing of its candy products could not be 
regarded as an interference with first 
chewing gum manufacturer's rights 
under prior contract giving it exclu¬ 
sive right to use 'such athletes' names 
and pictures in connection with mer¬ 
chandising of chewing gum, even 
though prior contract contained cove¬ 
nant preventing athletes from giv¬ 
ing such rights to any other chew¬ 
ing gum manufacturer.-—^Haelen Lab¬ 
oratories, Inc. V. Topps Chewing Gum 
Co., L.C.N.T., T12 F.Supp. 904. 
FossibUlty of litlgatiou 

Since a purchaser is not required 
to consummate a' purchase if litiga¬ 
tion Is feared, fact that seller and 
purchaser of mortgaged turkeys al¬ 
legedly might have ignored actions 
and statements of mortgagee's agent 


in attempting to prevent the sale did 
not relieve mortgagee from liability 
for agent’s unjustified acts in pre¬ 
venting the sale, on theory that sale 
could have been consummated not¬ 
withstanding such acts.—Meason v. 
Ralston Purina Co., 107 P.2d 224, 56 
Ariz. 291. 

3. Ind.—Wade v. Culp, 23 N.B.2d 
615, 107 Ind.App. 503. 

KT Y.—Bloomer v. Thermal Fuel Corp., 
88 H Y S 2d 361. 

62 C J. p 1147 note 84. 

Ability to perform 

The rule that one who maliciously 
or without just cause or excuse per¬ 
suades another to break a contract 
to the injury of the other party to 
the contract is liable in tort presup¬ 
poses that the party defaulting was 
ready, able, and willing to perform 
and would have done so had it not 
been prevented or persuaded by the 
malicious and unwarranted interfer¬ 
ence of a third party—U. *8. v New¬ 
bury Mfg. Co., D.OMass., 36 F Supp. 
602—62 C.J. p 1147 note 84 [aj 
Fact that plaintiff also has cause 
of action for breach of contract 
against the person induced not to 
perform Is not, however, sufficient to 
prevent existence of the tort. 

U. S.—^Phillips & Benjamin Co. v. Rat- 
ner, OA.N.Y., '206 F 2d 372, 

Ariz.—Meason v. Ralston Purina Co., 
107 P 2d 224, 56 Ariz 291. 

N Y.—Frischman v. Metropolitan To¬ 
bacco Co, 104 N.YS.2d 446, 199 
Misc 844. 

Pa.—Wagner v. Brotherhood of 
Painters, Com.PL, 24 Lehigh Co.L. 
J. 280. 

62 C.J. p 1147 note 84 [c]. 

“Waiver** of the tort of chattel 
mortgagee's agent in preventing sale 
of mortgaged turkeys was not shown 
by mortgagor's conferring with agent 
after the breach concerning disposi¬ 
tion of turkeys, and expressing will¬ 
ingness to pay thq mortgage indebt¬ 
edness from sale of turkeys.—^Meason 

V. Ralston Purina Co„ 107 P.2d 224, 
56 Ariz. 291. 

4 . XT.S.-^Robins Dry Dock & Repair 

Co. v. FMnt, N.Y., 48 S Ct. 134, 5 | 
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, us. 303, 72 LEd. 290—Standard 
Oil Co. of Cal V U. S., CC.A.Cal, 
153 F.2d 958—Lamport v. 4175 
Broadway, D.CNY., 6 F.Supp. 923. 

5. U S.—Lamport v. 4175 Broadway, 
supra. 

62 C.J. p 1146 note 83 [f]. 

6 . Ga.—^Wometco Theatres v. Unit¬ 
ed Artists Corporation, 186 S E, 
5?2, 53 Ga.App. '509. 

7 . U S.—Lamport v. 4175 Broadway, 
DC.NY, 6 F.Supp. 923. 

Cal.—Caldwell v. Gem Packing Co, 
125 P.2d 901, 52 Cal.App 2d SO 
Ohio.—Pestel Milk Co. v Model Dairy 
Products Co, App., 52 N E.2d 651— 
Horth V. American Aggregates Cor¬ 
poration, App., 35 N E 2d 592, 

62 C.J. p 1146 note 83 [b]. 

8. U.S.—Bailey v. Banister, CA. 
Okl., 200 F.2d 683. 

Mo —Orr v. Mutual Ben. Health & 
Acc. Ass'n, App., 207 S.W 2d 511 
62 C.J. p 1145 note 79 [b] (2). 

9 . U S — Blum V. William Goldman 
Theatres, D C.Pa., 69 F Supp. 468, 
modified on other grounds, CC.A., 
164 P.2d 19'2. 

Ariz.—Meason v. Ralston Purina Co., 
107 P2d 224, 56 Ariz. 291. 

Mont —Quinlivan v. Brown Oil Co , 
29 P.2d 374, 96 Mont. 147. 

62 C.J. p 1144 notes 75, 76. 

Zufereuce 

(1) “Malice” with respect to inter¬ 
ference with contract by a third par¬ 
ty is a quality which must be prov¬ 
ed by circumstances attendant on the 
act it motivates, but circumstances 
might be such as to make presence 
of malice a natural and reasonable 
inference, “malice" being the spirit 
of evil which sometimes grips indi¬ 
viduals and nations and motivates 
those who delight in doing harm to 
others.—Caskie v. Philadelphia Rapid 
Transit Co., 5 A.2d 363, 334 Pa. 33. 

(2) Where party to contract Is in¬ 
jured by third person's malicious in¬ 
terference by inducing other con¬ 
tracting party to breach contract, 
malice will be inferred where third 
person’s act was intentional.^Dad*« 
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in this connection, is not to be understood in its 
popular sense of spite or ill will, but in its legal 
sense meaning the intentional doing of a wrong¬ 
ful act without justification or excuse.^^ Thus, 
actual or express malice, in the sense of ill will or 
spite, is not necessary to sustain the action,nor 
is the absence of express malice a sufficient jus¬ 
tification in this connection.i2 

(3) Validity and Enforceability of Contract 

In order that the interference may constitute a 
tort, the contract must be valid. However, there is a 
diversity of authority as to whether the terms of the 
contract must be such that the refusal of performance 
constitute^ an actionable breach of contract, in order 
that the interference may constitute a tort. 

In order that the interference may constitute a 
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tort, the contract must be valid,and contracts 
void for illegality, or by reason of repugnance to 
public policy, have been held, not to be within the 
rule extending protection against interference with 
existing contractual rights.^^ However, there is a 
diversity of authority as to whether the terms of 
the contract must be such that the refusal of per¬ 
formance constitutes an actionable breach of con¬ 
tract, in order that the interference may constitute 
a tort. Some cases hold the affirmative,but ac¬ 
cording to other authority a tort may exist, although 
the contract may not be binding in law, to the ex¬ 
tent that refusal to perform gives rise to an ac¬ 
tionable breach, where in fact it would have been 
performed by the third party, had not defendant 
interfered,^® although according to some authority 


Enterprises v. Wometco Theatres, 
160 So. 209, 119 Fla. 70. 

Actual ill will or lack of legfal jus¬ 
tification 

Intentional causing: of loss of ben¬ 
efits under contract is not actiona¬ 
ble, in the absence of actual ill will 
or purpose to harm or lack of legal 
justification.—^Herbits v. Constitu¬ 
tion Indemnity Co, of Philadelphia, 
181 KE. 723, 279 Mass. 539. 

10. Ala.—Birmingham Broadcasting 
Co. V. Bell, 68 So 2d 314, 259 Ala. 
656. 

D.C —‘Meyer v. Washington Times 
Co., 76 F2d 988, 64 App.D C. 218, 
certiorari denied Washington 
Times Co. v. Meyer, 55 SCt. 646, 
295 U.S. 7'3'4, 79 L Ed 168'2. 

•Mo—Downey v. United Weather¬ 
proofing, 253 S.W.2d 976, 363 Mo. 
852. 

Ohio —Reichman v. Drake, 100 N.E. 

2d 533, 89 Ohio App. 222. 

Pa—Klauder v. Cregar, 192 A. 667, 
327 Fa 1—Ramondo v. Pure Oil 
Co, 48 A 2d 156, 159 Pa.Super. 217 
—^Eddyside Co. v. Seibel, 15 A.2d 
691, 142 Pa.Super. 174. 

S.C.— Corpus Juris quoted in Keels 
V. Powell, 34 S E.2d 482, 484, 207 
S.C. 97. 

62 C.J. p 1143 note 71, p 1144 note 76. 
Wanton disregard of arights of other 
party 

The necessary ingredient of “mal¬ 
ice” is the wanton disregard of the 
rights of the other party, and dnyohe 
who seeks to enforce what he re¬ 
gards as his own rights cannot be 
held guilty of wanton disregard o-f 
the rights of others.—Caskte w Phil^ 
adelphia Rapid Transit Co., 6 A.2d 
368, 334 Pa. S3. ^ , 

Self-enrichment or fraternal interest 
The “malice” required to sustain 
action for damages for defendants’* 
interference with third party's per¬ 
formance of oo-ntract with oonaplain- 
ants may be »elf-enrichsment or fra¬ 
ternal interest, and need not be per¬ 


sonal ill will.—^Louis Kamm, Inc. v. 
Flink, 175 A. 62, 113 N.J.Law 582— 
Schechter v. Friedman, 57 A.2d 251, 
141 N.J.Eq. 318. 

11. NT.—^Navarro v. Fiorita, 62 N. 

T. S,2d 730, 271 App.Div. 62—Morris 
V. Blume. 55 N.T.S.2d 196. 

62 C.J. p 1144 note 76. 

12 . U.S.—Bitterman v. Louisville, 
etc, R. Co., La, 28 S.Ct. 91. 207 

U. S. 205, 52 L.Ed. 171, 12 Ann.Cas. 
693. 

62 C.J. p 1144 note 76. 

Keason for rule 

Gist of action for malicious inter¬ 
ference by defendant with plaintiff’s 
contract with third person is defend¬ 
ant’s intent to interfere, without jus¬ 
tification, with plaintiff's contractual 
rights with knowledge thereof.—Mey¬ 
er V. Washington Times Co., 76 F.2d 
988, 64 App D.C. 218, certiorari de¬ 
nied Washington Times Co. v. Mey¬ 
er, 55 S.Ct. 646, 295 U.S. 734, 79 L 
Ed. 1682 

62 C.J. p 1144 note 76 [a]. 

13. U S.—-Phillips & Benjamin Co 

V. Ratner, C.AN.T.. 206 F.2d 372 
Ind.—Grimm v. Baumgart, 96 !lSr.E.2d 

'915, 121 Ind.App. 626. 

N.T,—Affiliated Ladies' Apparel Car¬ 
riers Ass'n V. National Dress Mfrs. 
Ass’n, 299 N.T.S. 914, 164 Mlsc. 
785—Levy v. Ross, 81 NvY.S.2d 
472—^American Button Co. v. War¬ 
saw Button Co, 31 N.TS.2d 395— 
Levy V, Cohen, 27 N.T.S 2d 385. 
Fa.—^Klauder v. Cregar, 192 A. 667, 
327 Pa, 1—Eddyside Co, v. Seibel, 
16 A.'2d 691, 142 Pa.Super, 174: 
S.C.—Parker v. Brown, 10 S.JP 2d 626, 
195 S.C. 35—Chitwood v. McMil¬ 
lan, 1 S.E.2d 162, 189 S,C. 262., 

62 C.J. p 1146 note 80. 

Where contract was not In re« 
straiut of trad^ action for inducing 
breach of such contract Was main¬ 
tainable.—Revlon Products Corp. v. 
Bernstein, 119 N.T.a2d 60, 204 Misc 

80. ^ f t ' 


14. US.—Ely v. Donoho, D.C.NT., 
45 F Supp. 27. 

Ga.—Gunnels v. Atlanta Bar Ass'n, 
12 S.E.2d 602, 191 Ga, 366, 132 A.L. 
R. 1165. 

La.—Cust V. Item Co., 8 So.2d 361, 
200 La. 515. 

N.T —Revlon Products Corp. v. Bern¬ 
stein, 119 NT.S.2d 60, 204 Misc. 80. 
62 C.J. p 1148 note 99. 

15. U.S.—Bailey v. Banister, C.A. 
Okl., 200 F2d 683. 

D.C.—Rosenkoff v. Finkelstein, 195 
P.2d 203, 90 USApp.D.C. 263. 

Ind.—Grimm v. Baumgart, 96 N.E 2d 
915, 121 Ind App 626. 

62 C.J. p 1147 note 90. 

Effect of statute of frauds on inter¬ 
ference with contract see Frauds, 
•Statute of § 220 b. 

Purchase of Indian land 

Where proposed purchaser of In¬ 
dian's land, which was restricted as 
to alienation, was without an en¬ 
forceable contract for purchase of 
such land, third party, in offering 
higher purchase price, did no more 
than he was entitled to do, and was 
not liable to proposed purchaser for 
difference between such purchaser’s 
original offer and ultimate offer, 
which was accepted, although the 
higher price resulted from such par¬ 
ty's bidding for the land.—Bailey v. 
Banister, C.A.Okl., 200 F 2d 683. 

16^ N.J.—^Louis Schlesinger Co. v. 

Rice, 72 A 2d 197, 4 N.J. 159. 

N.T.—Revlon products Corp v. Bern¬ 
stein, 119 N.TS.2d 60, 204 Misc 
80—Hardy v. Erickson, 36 N.T.S. 
2d 8'23. 

62 CJ. p 1148 note 91. 

XTuenforceahla iu part 

Even though some part of agree¬ 
ments to which corporation was a 
party inay have been legally unen¬ 
forceable, the malicious procurement 
of the termination thereof by an in- 
termsddler while the parties were 
ready and willing to continue per¬ 
formance would render him liable for ^ 
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§ 44 TORTS 

the result is placed on grounds analogous to those 
involved in tortious interference with the formation 
of contracts.^'^ 

Where the existing contract is one terminable at 
will by the party who refuses to continue perform¬ 
ance, some authority exists to the eifect that rules 
analogous to those applicable to cases of interfer¬ 
ence resulting in nonformation of contracts, rather 
than the principles generally applicable to interfer¬ 
ence producing a refusal to perform, apply in de¬ 
termining whether and to what extent interference 
with such an existing contract is a tort;i® other 
authorities recognize liability in tort as for inter¬ 
ference with existing contracts generally, giving no 


weight to the fact that the contract is terminable 
at will, save on the question of damages.^^ Under 
the latter rule, merely persuading a party entitled 
to terminate it to do so is no tort as to the other 
party but, if the interference goes beyond mere 
persuasion so as to involve employment of unlaw¬ 
ful or improper means, it is tortious.^^ 

c. Justification or Excuse 

Interference m contractual relations may, In a prop¬ 
er case, be justified and therefore privileged. 

Interference in contractual relations may, in a 
proper case, be justified and therefore privileged.^2 
Such justification may be found to exist when a 
person exercises an equal or superior right, ^3 or acts 


damagres caused thereby, and inabil¬ 
ity, if any, to enforce part of con¬ 
tract concerned only parties to con¬ 
tract or beneficiary thereunder, and 
they could waive ‘performance, and 
whether they did so, or whether con¬ 
tract was enforceable in those re¬ 
spects, did not excuse third party’s 
intermeddling- by maliciously induc¬ 
ing breach by one party in other en¬ 
forceable respects —Bitzke v. Folger, 
286 N.W. 36, 231 Wis. 513. 

17 . N J.—Van Horn v. Van Horn, 20 
A. 485, ’52 NJLaw 284, 10 L.R.A 
184. 

62 C.J. p 1148 note 92 

18 . U.S.—Iron Holders* Union No 
125 V. Allis-Chalmers Co, Wis., 166 
F. 45, 91 C.CA. 631, 20 L.BA,N.S, 
315. 

62 C J. p 1148 note 94. 

Interference resulting in failure or 
refusal to contract see supra § 
43. 

19 . U S.—Philadelphia Record Co. v. 
Leopold, D.CN.Y., 40 F Supp. 346. 

N.Y.—Silva V. Bonafide Hills, 82 N. 
T S.2d 155. 

62 C J. p 1148 note 96. 

Xn California 

(1) Intentional and unjustifiable 
interference with contractual rela¬ 
tions is actionable, whether contract 
IS at will of parties or not 

U.S.—Gruen Watch Co. v. Artists 
Alliance, C.A.Cal, 191 F.2d 700. 
Cal —Speegle v. Board of Fire Under¬ 
writers of the Pacific, 172 P.2d 867, 
■29 Cal.2d 34. 

(2) However, it has been held that 
no action will lie against third per¬ 
son for inducing another to termi¬ 
nate partnership at will.—Harris v 
Hirschfeld, 66 P.2d 1252, 13 Cal.App, 
2d 204. 

20. N.Y.—General Out Door Adver¬ 

tising Co. V. Hamilton, 278 N.Y.S 
226, 154 Hisc. 871—Biber Bros. 

News Co. v. New York Evening 
Post, 258 N.Y.S. 31. 144 Misc 405. 

62 C.J. p 1148 note 97. 


21. Mo—Lally v. Cantwell, 30 Mo 
A'pp. 524 

N T —General Out Door Advertising 
Co. V. Hamilton, 278 N Y.S. 226, 154 
Misc. 871. 

22. Cal.—Imperial Ice Co. v. Rossier, 
112 P.2d 631, 18 Cal 2d 33. 

Interest of labor in improving work¬ 
ing conditions as justification for 
breach of contract see 
Conspiracy § 13 

Master and Servant §§ 28 (19), 624 

Scope of privilege 

(1) Privilege is of narrow scope 
It protects the actor only when he 
has a legally protected interest.— 
Blum V. William Goldman Theatres, 
D.C.Pa,, 69 FSupp 468, modified on 
other grounds, C.CA., 164 P.2d 192 

(2) Under agreement whereby feed 
manufacturer was given mortgage on 
turkeys and turkey grower agreed 
not to move turkeys from ranch with¬ 
out manufacturer’s permission and to 
pay notes at times determined by 
sale of turkeys, manufacturer as 
mortgagee could stop a proposed sale 
of turkeys in instances in which its 
honest judgment led it to believe 
that the result would dissipate or 
jeopardize its security, and its right 
was qualified and not absolute, and, 
thus, agent of feed manufacturer 
holding mortgage could not interfere 
with a contract of sale that had al¬ 
ready been entered into and partially 
carried out, unless he honestly be¬ 
lieved that security would be weak¬ 
ened or become insufficient for any 
balance remaining.-—Meason v. Ral¬ 
ston Purina Co., 107 P.2d 224, 66 
Ariz. '591. 

(•3) The mere refusal by an archi¬ 
tect or engineer to issue a certificate 
of performance does not of itself give 
rise to a cause of action but where 
a wilful tort is committed by £ui ar¬ 
chitect or engineer, he may not be 
relieved of liability by a plea that 
maintenance of an action therefor 
would cause members of those pro¬ 
fessions to act at their peril.—^Unity 
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Sheet Metal Works v, Farrell Lines, 
101 N.Y S.2d 1000. 

Anti-iiijiiiic-fcioa aot relating to is¬ 
suance of injunction in labor disputes 
did not justify conduct of business 
agents in procuring a breach of an 
existing contract between other per¬ 
sons —Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, Sta¬ 
blemen and Helpers of America, Lo¬ 
cal No. 624, 112 P.2d 850, 8 Wash.2d 
447. 

23. US.—Ford v. C. E. Wilson & 
Co., CCAConn, 1'29 F 2d 614. 
Conn —R & W. Hat Shop v. Sculley, 
118 A. 65, 98 Conn. 1, 29 A.L R. 
551. 

Mass —Herbits v. Constitution In¬ 
demnity Co of Philadelphia, 181 
N.E. 723, 279 Mass. 539. 

Mont —Qumlivan v. Brown Oil Co., 
29 P.2d 374, 96 Mont 147. 

Okl —Owens v. Automotive Engi¬ 
neers, Inc., 255 P.2d 240, 208 Okl. 
251—^National Life & Accident Ins. 
Co. V. Wallace, 21 P.2d 492, 162 Okl. 
174. 

62 C.J. p 1145 note 79 b (3). 

Business policy 

Advising mutual customers that 
distributor would not continue to 
supply them with his merchandise 
if they continued to sell Japanese 
merchandise distributed by competi¬ 
tors did not constitute ^'malicious in¬ 
terference with contract rights” of 
competitors under contracts with 
customers which were oral apd at 
will, but was simply a matter of 
business policy.—Photographic Im¬ 
porting & Distributing Corp. v. El- 
geet Optical Co., 122 N.Y.S.2d 215, 
282 App Div. 223, appeal denied 124 
N.YS.2d 34l, 282 App.Div. 836. 
Protection of loan 

(1) The fact that bank to which 
corporation was indebted loaned an 
additional amount to the corpora¬ 
tion after corporation purchased ros¬ 
es from growers on credit, and took 
a pledge of all equipment and chat¬ 
tels then owned or thereafter to be 
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to protect an interest which has greater social value 
than insuring the stability of the contract,^4 and, 
hence, a person is justified in inducing the breach 
of a contract the enforcement of which would be 
injurious to health, safety, or good morals.25 One 
who has a financial interest in the business of an¬ 
other possesses a privilege to interfere with the 
contract between the other and someone else if his 
purpose is to protect his own interests and if he 
does not employ improper means,and one acting 
to protect his property rights is privileged to inter¬ 
fere even if he does so with malice.^'^ 

The motive of the person interfering may be 
of no importance on the question of liability ,*^8 
if the interference is without justification or ex¬ 
cuse, and thus malicious in law, it is equally tortious 
whatever the character o-f the means employed to 
induce nonperformance,^9 However, where the 
interference is justified, it gives rise to no tort if 
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" the means employed are in their nature lawful and 
proper, 80 even though the interference is mali¬ 
cious hut, regardless of the justifiable character 
of the interference, if improper means are resorted 
to in order to induce the breach or nonperformance, 
the interference is a tort.88 

Cornpetition. The principles of free competition 
justify one in getting business for himself as long 
as he does not use fraud, deception, or inducement 
to his customers to break an existing contract with 
another,88 and a person is free to carry on his busi¬ 
ness, including reduction of prices, advertising, and 
solicitation in the usual lawful manner, although 
some third person may he induced thereby to breach 
a contract with a competitor in favor of dealing 
with the advertiser.'84 However, a person may not, 
under the guise of competition, actively and affirm¬ 
atively induce a breach of a competitor’s contract 
in order to secure an economic advantage over such 


acauired by -corporation, and assign¬ 
ment of present and future accounts 
receivable as security, did not render 
bank liable in tort to assignee of 
growers of roses for interference 
with contract rights.—Ford v. O, E. 
Wilson & Co., CC.A.Conn., 129 F.2d 
614. 

(2) Bank was not liable to seller of 
roses on ground that bank interfered 
with the expectancy of the seller to 
have sales of roses to corporation on 
credit changed to a consignment, 
merely because bank, after title to 
roses had passed from seller to cor¬ 
poration, took security from corpo¬ 
ration for prior and subsequent ad¬ 
vances by bank to corporation.—Ford 
v. C. E Wilson & Co., supra. 

24. Cal —Imperial Ice Co v. Rossier, 
112 P2d 631, 18 Cal 2d 33. 

25. Cal.—Imperial Ice Co. v. Ros¬ 
sier, supra. 

Ill—Lewis v. Marcotte, 129 Ill.App. 
67. 

26. N T.—Morrison v. Prank, 81 N.T. 
S 2d 743. 

27. Ill—Petit V. Cuneo, 7 lsrB.2d 
774, 290 Ill.App. 16—Winters v. 
University Dist. Building & Loan 
Ass’n, 2‘68 Ill.App. 147. 

N.Y—Morrison v. Prank, 81 N.Y.'S. 

2d 743. 

Stockholders 

Stockholders can lawfully influence 
action of directors with respect to 
amount to be paid for services ren¬ 
dered corporation, since directors 
are elected to represent stockholders, 
who are real owners of corporation 
and whose money is Involved; and 
the fact that large stockholder in 
company whose executive committee 
had fixed sum to be paid to plaintiff 
for services already rendered had 
“malicious'' motive in Influencing di¬ 


rectors to reduce amount of plain¬ 
tiff's compensation did not render 
stockholder could lawfully influence 
stockholder liable to plaintiff, if 
action of directors—^Petit v. Cuneo, 
7 N.E.2d 774, 290 Ill.App. 16. 

28. Mass—Moran v. Dunphy, 59 N. 
E. 125, 126, 177 Mass. 485, 52 L.R A 
115, 83 Am S.R. 829. 

62 C J, p 1147 note 85. 

Absolute rights 

With respect to right to interfere 
with contractual relations of anoth¬ 
er, “absolute rights" which individ¬ 
ual may exercise without reference 
to motive are rights incident to own¬ 
ership of property, rights growing 
out of contractual relations, or right 
to enter or refuse to enter contrac¬ 
tual relations —Quinlivan v Brown 
Oil Co , 29 P.2d 374, 96 Mont. 147. 
Effect of motive on. malice 
Fact that motive of mortgagee's 
agent in stopping sale of mortgaged 
turkeys was to help mortgagor sell 
for a better price did not negative 
“malice" so as to preclude recovery 
from mortgagee for interfering with 
the sale.—Meason v. Ralston Purina 
Co., 107 P.2d 224, 56 Ariz. 291. 
Xudlcatiou. whether interest protected 
The presence or absence of ill will, 
sometimes referred to as “malice," is 
immaterial except as it indicates 
whether or not an interest is actually 
protected.—Imperial Ice Co. v. Ros¬ 
sier, 112 P.2d 6'31, 18 Cal.2d 33 

29. Mass.—Comerford v. Meier, 19 
N.E.2d 711, 302 Mass. 398. 

Okl,'—Chilton v. Oklahoma Tire & 
Supply Co., 67 P.2d 27, 180 Okl. 39. 
62 C.J. p 1147 note 86. 

30. U.S.—Hope Basket Co. v. Prod¬ 
uct Advancement Corp., C.A Mich , 
187 F 2d 1008, certiorari denied 
72 S.Ct 44, 342 U.S. 833, 96 L.Bd. 
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630—Fairbanks, Morse & Co. v. 
Texas Electric Service Co., C.C.A. 
Tex., 63 F.2d 702, certiorari denied 
54 set. 71, 290 U.S. 655, 78 L.Ed. 
567. 

Okl.—Owens v. Automotive Engi¬ 
neers, Inc., 255 P 2d 240, 208 Okl. 
251 

62 C J p 1145 note 79, 

31 . Ill.—Petit V. Cuneo, 7 N.E.2d 774, 
290 Ill.App. 16—^Winters v. Uni¬ 
versity Dist. Building & Loan 
Ass'n, 268 Ill App, 147 

62 C.J. p 1145 note 79 [a]. 

32. U S —^Keene Lumber Co. v. Lev- 
enthal, C.C.A Mass , 165 F 2d 815. 

62 C.J. p 1147 note 88. 

33- U.S,—^Du-Art Film Laboratories 
V. Consolidated Film Industries, 
D C.N.Y., 16 FSupp. -689. 

Absence of wrongfulness of motive 
or means 

'Merely inducing the breach or non¬ 
performance of an existing contract, 
without any further element of 
wrongfulness of motive or means, 
has been held not to be necessarily 
tortious —McCann v. Wolff, 28 Mo. 
App. 447. 

Separate contracts by two persons 
with, third person 

If two persons have separate con¬ 
tracts with a third, each may resort 
to any legitimate means at his dis¬ 
posal to secure performance of his 
contract, even though the necessary 
result will be to cause a breach of 
the other contract—Imperial Ice Co. 
V. Rossier, 112 P.2d 631, 18 Cal 2d 3-3. 
Withdrawal of business 
PT S —Du-Art Film Laboratories v. 
Consolidated Film Industries, D.C. 
N.Y., 16 F.Supp. 689. 

34. Cal.—Imperial Ice Co. v. Ros¬ 
sier, 112 P.2a 631, 18 Cal.2d 33. 
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competitor,S5 and one knowingly and intentionally 
procuring a breach of contract may be liable al¬ 
though he does it to promote his own interests or 
business.Mere persuasion not to perform a 
contract has been held sufficient to constitute a tort 
where it is employed for the purpose of injuring 
plaintiff^? or of benefiting defendant at the expense 
of plaintiff.3^ 

Breach of marriage promise. Although there 
has been a general expansion of the doctrine of the 
liability of a third person for interference with a 


contractual relationship, as discussed supra subdi¬ 
vision a of this section, the courts, nevertheless, 
has been reluctant to protect contracts to marry 
from malicious or fraudulent interference by third 
persons.^9 Thus, parents have the right to advise 
their children whether to enter into a marriage con¬ 
tract or to breach such a contract,and, hence, 
a parent is not liable for inducing a child to breach 
a contract to marry.^i Furthermore, it has been 
held that the prevention of a marriage by the inter¬ 
ference of a third person, such as relatives and 
friends, cannot, in itself, be an actionable tort,42 

WestL.J. 


Silverman, Com.Pl., 34 
261. 


35- Oal.—Roberts v. Wachter, '231 
P.2d 540, 104 G.A.2d 281—Imperial 
Ice Co. V. Rossier, 112 P 2d 631, 
18 Cal.2d 33. 

62 C.J. p 1144 notes 77, 78. 

Intention. 

The act of inducing the breach 
naust be an intentional one.—Imperial 
Ice Co. V. Rossier, supra. 
ZTonformation of contract distin¬ 
guished 

(1) The fact of business competi¬ 
tion, in itself, constitutes no such de¬ 
fense as it does where the conduct 
results in refusal to enter into a 
contract.—-Sorenson v. Chevrolet Mo¬ 
tor Co., 214 N.W. 754, 756, 171 Minn. 
260—62 C J. p 1144 note 77. 

(2) Interference with prospective 
contracts is discussed supra § 43. 

36. Mo.—Downey v. United Weath¬ 
erproofing, 263 S.W.2d 976, 363 Mo. 
852. 

Pa —^Ace Cigarette Service Co. v. Sa- 
kulsky and Silverman, Com PL, 34 
WesLL.J. 261. 

62 C J. p 1144 note 78. 

Zndemniftcation against liability 
Attempting to induce another’s cus¬ 
tomers to breach their existing con¬ 
tracts by offering to indemnify cus¬ 
tomers against liability for breach 
constitutes an unjustifiable attempt 
to destroy competitor’s property 
rights in existing contracts, and such 
conduct may be enj'oined.—^Downey v. 
United Weatherproofing, 253 S.W.'2d 
976, 363 CMo. 852. 

Xlnhaneemeut of business interests 

* When one has knowledge of the 
contract rights 'of another, his wrong¬ 
ful inducenaent of a breach thereof 
is a willful destruction of the prop¬ 
erty of anothser and cannot be jus¬ 
tified on the theory that it enhances 
and advances the business interests 
of the wrongdoer. 

Minn.—Sorenson v. Chevrolet Motor 
Co, 214 N.W. 754, 7'56, 171 Minn. 
260. 

Pa.—Klauder v. Cregar, 192 A. 667, 
327 Pa. 1—^Ramondo v. Pure Oil 
Co, 48 A.2d 166, 159 PaSuper. 217 
—Eddyside Co, v. Seibel, 15 A.2d 
‘ 691, 142' Pa Super. 174—^Ace Ciga¬ 
rette '&ervkse -Co; V. Sakulsky and 


37. US-—Savoy Record Co. v. Mer¬ 
cury Record Corp., D.C.IN'.J, 108 
P Supp. 957. 

Ind.—^Wade v. Culp, 23 K’.E.2d 615, 
107 Ind App. 503. 

Mich.—^Wilkinson v. Powe, 1 N.W.2d 
539. 300 Mich. 275. 

N.J.—Louis Kamm, Inc., v. Flink, 
175 A. 62, 113 ISr.J.Law 582. 

62 C.J. p 1143 note 73. 

33- U.S —iSavoy Record Co. v. Mer¬ 
cury Record Corp., D C.N.J., 108 
F Supp. 957. 

Ind.-—Wade v. Culp, App, 23 K.E.2d 
615, 107 Ind.App 503. 

Mich.—^Wilkinson v. Powe, 1 N.W.'2d 
639, 300 Mich. 275. 

N.J —Louis Kamm, Inc, v. Flink, 
175 A. 62, 113 N.J Law 582. 

62 C.J. p 1143 note 74. 

39. N.J.—Minsky v. Satenstem, 143 
A. 512, 6 N.J.Misc. 978. 

Parental liability as ground for re¬ 
luctance 

Reluctance in part is due to fear 
that the result of extending pro¬ 
tection to such contracts would be to 
render parents liable for advising 
children in their parental capacity, 
where such advice might result in 
the breach of a contract to marry.— 
Minsky v. Satenstem, supra. 

40. N.J.—Minsky v. Satenstem, su¬ 
pra. 

N.T.—^Fredenburg v Fredenburg, 288 
N.TS. ‘377, 169 Misc 625—Guida 
V. Pontrelli, 186 N.Y.S. 147, 114 
Misc. 181. 

Pa—Lowenstein v. McGowan, 5 Pa 
Dist. & Co. 6. 

9 C.J. p 342 note 92. 

Privileged character of communica¬ 
tions with respect to suitor or lov¬ 
er see Libel and Slander § 168. 
JMCotive of parents In advising 
breach of marriage contract cannot 
of itself make act wrongful.—Minsky 
V. Satenstein, 143 A, 512, 6 N.J.Misc 
978. 

Expenses incurred in anticipation 
of marriage with a minor girl, in re¬ 
liance on the consent of the girl’s 
mother to the m^rriag^e, mn be re¬ 
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covered from the girl’s mother, aft¬ 
er she withdrew her consent and in¬ 
duced her daughter to break the en¬ 
gagement; but, to recover such ex¬ 
penses, plaintiff must show that they 
were incurred in reliance on the con¬ 
sent, and that the consent was nec¬ 
essary to the validity of the mar¬ 
riage.—Guida V. Pontrelli, 186 N.Y.S. 
147, 114 Misc. 181. 

41- Iowa.—^Nelson v. Melvin, 19 N. 

W2d 685, 236 Iowa 604. 

Mo.—^Brownstein v. Bricker, 46 S.W. 

2d 958, 226 Mo.App. 882. 

N.J.—‘Minsky v. Satenstem, 14'3 A. 

512, 6 NJ.M1SC. 978, 

9 C.J. p '342 note 92. 

Damnum abs(iue injuria 

The injury to plaintiff arising from 
the act of her fiancee's parent in per¬ 
suading him not to marry plaintiff, in 
breach of his contract to do so, is 
damnum absque injuria.—Lowenstein 
V. McGowan, 5 Fa Dist. & Co. 5. 

42. Ill—Brown v. Glickstein, 107 N. 

E.2d 267, 347 Ill.App. 486. 

Iowa.—Nelson v. Melvin, 19 N.W.2d 
685, 236 Iowa 604. 

N.Y.—^Attridge v. Pembroke, 256 N.Y. 
S. 257, 236 App.Div. 101—Ryther 
V. Lefferts, 250 N.Y S. 699, 232 App. 
Div. '562—Stifiler v. Boehm, 206 N. 
Y.S. 187, 124 Misc 55. 

Neb.—Homan v. Hall, 165 N.W. 881, 
102 Neb. 70, D.R.A.1918C 1195. 

Pa.—Maxwell v. Eastman, 19 Pa Dist. 
& Co. 258. 

Wash.—Clarahan v. Cosper, 296 P. 

140, 160 Wash. 642. 

Wis.—^Ahleman v. Holman, 208 N.W. 
889, 190 Wis. 112, 47 A L R. 440. 

Reason for rule 

Right of engaged parties to ask 
advice of their friends and the right 
of friends to give advice has never 
been denied. To hold that a third 
party may be subject to answer in 
damages for advising" or inducing an 
engaged person to break the engage¬ 
ment might result in a suit by every 
disappointed lover against his spe- 
cessful rivaL 

Neb.—Homan v. Hall, 165 NW. 881, 
102 Neb. 70, L.R A.1918C, 3195. 

Wis.—^Ableman v. Holman, 208 N-W. 
889, Xm Wis. 112^ 47 A,L.R. 440. 
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although it has also heen held that a third person, 
not standing in the relationship of parent to one 
of the contracting parties, is on an entirely differ¬ 
ent footing, and any malicious interference with a 
contract to marry would be actionable.'*3 

§ 45. Obstruction of Legal Remedies 

One who impedes or obstructs another’s remedy for 
the enforcement of a fixed and ascertained right against 
a third person has been held responsible for the injury 
occasioned. 

One who impedes or obstructs another’s remedy 
for the enforcement of a fixed and ascertained right 
against a third person has been held responsible 
for the injury thus occasioned,^*= and a like prin¬ 
ciple has been established as to perjury, or suborna¬ 
tion of perjury, as discussed in Perjury §§ 92-94. 
However, there is no cause of action where no ex¬ 
isting right has been violated,*5 and thus merely 
compelling another to avail himself of his legal 
remedy by undertaking or carrying on litigation 
is not such conduct as constitutes a tort.'*^ Of 
course, if a statute exists prohibiting certain acts 
tending to defeat the enforcement of a claim, the 
statute may afford a basis for rights whose infrac¬ 
tion is a tort.'*'^ 


TORTS §§ 44-46 

Prevention of service of process is tortious only 
in the event that legal damage flows from the fraud 
involved,**^ even though such prevention is procured 
by fraud ^Moreover, for a tort to arise on the 
ground of preventing service of process, defend¬ 
ant’s conduct must have been the effective cause 
of the prevention, and there is no tort if nonservice 
is due to the officer’s failure to exercise fully the 
means legally available to him.^^ 

Failure to apprehend a felon has been held not to 
render private citizens liable to those injured by 
the escape,SI even where such citizens are the per¬ 
sons in charge of a common carrier employed by 
the fleeing felon.s^ 

§ 46. Unauthorized Suit in Another’s Name 

A tort may arise from the unauthorized prosecution 
of a suit in the name of another. 

A tort may arise from the unauthorized prose¬ 
cution of a suit in the name of another,^3 irrespec¬ 
tive of the merits of the suit if it had been properly 
brought the gist of the tort is the improper lib¬ 
erty in using the name of another person in conduct¬ 
ing a suit by which defendant is injured,and nei- 


CKfts and attention inducingf Ibreacli 
Defendant inducing employee by 
gifts and attention and raise in sal¬ 
ary to breach her contract to marry 
plaintiff was held not liable in dam¬ 
ages.—Clarahan v. Cosper, 296 P. 140, 
160 Wash. 642. 

In Massachusetts 

It has been held that no action 
lies against stranger for maliciously 
interfering with, and procuring 
breach of, -contract to marry, and 
that this result is not contrary to 
what was decided in Lukas v. Tarpl- 
lauskas, 165 N.B. 613, 266 Mass. 498, 
wherein court stated that assuming 
without deciding that such an ac¬ 
tion lies, it cannot be maintained 
against a parent who induced her 
child to repudiate such contract with¬ 
out proof of express malice.—^Con¬ 
way V. O'Brien, 169 N.B. 491, 269 
Mass, 425, 73 A.L.K. 1448. 

43, N.jr. —Minsky v. ^atenstein, 143 
A. 612, 6 N.J.Mi^. 978. 

44. ^.C—MiChalson v. All, 21 S E 
323, 43 S.C. 459, 49 Am.S.R. 857. 

62 C.J. p 1149 no^ 2. 

Assistance in destruction of judg¬ 
ment lien see Judgments § 610. 
Fraudulent representations indu<5ing 
forbearance to pursue legal right 
see Fraud § 41 d. 

Liability %n damages of grantee in 
fraudulent conveyance to gran¬ 
tor's creditors see Fraudulent Con¬ 
veyances 8 318*. 


Where expiration of statute of lim¬ 
itations results from a wrong prac¬ 
ticed on one having an enforceable 
legal right, a cause of action will lie 
for loss sustained in consequence — 
Alexander v. Anderson, 48 N.Y.S.2d 
102, affirmed 48 N',Y.S.2d 801. '267 
App.Div. 984. 

45. IMont.—^Raymond v. Blancgrass, 
93 P. 648, 36 Mont. 449, 15 L.R.A., 
ISr.S., 976. 

62 C.J. p 1149 note 3. 

Persuading dismissal of will contest 
Where wife, agreeing to pay spous¬ 
es’ grocery account out of first mon¬ 
ey or property received from her 
father's estate under his will, volun¬ 
tarily dismissed her contest of will 
after supreme court granted writ of 
error to review judgment of court of 
civil appeals upholding will, such 
judgment became final, and venue of 
action against spouses on such ac¬ 
count and against executor of will to 
recover damages for his persuasion 
of wife to dismiss contest was not 
sustainable as to- executor, who re¬ 
sided outside county wherein action 
was brought, as it was his duty to 
defend will.—^Roberson v. Hunt, Tex. 
Civ.App., 179 ^WM 315. 

46. Ky.—Irvine v. G?reenway, 295 
SW. 445. 220 Ky. 388. 

62 C.J. p 1149 note 4. 

47. N.C.—Wiley v. McRee, 47 N.C. 
349. 

62 CJr. p 1143 note ^ 


48. Colo—^Waggener v. Harding, 244 
P. 908, 79 Colo 214. 

HI.—Paulton v. Keith, 49 A. 635, 23 
R.I. 164, 91 AmS.R. 624, 64 L.R.A. 
670. 

49. Colo—^Waggener v. Harding, 244 
P. 908, 79 Colo. 214. 

50. R I—Paulton v. Keith, 49 A. 


635, '23 RI. 164, 
64 L.R.A, 670 

91 

Am S R. 

624, 

51- Me —Randlette 

V. 

Judkins, 

77 

Me 114, 52 Am.R. 

747. 



52. Me.—Randlette 

V. 

Judkins, 

su- 

pra. 




53- U.S.— Corpus Juris quoted 

in 


London & Lancashire Indemnity 
Co. of America v. Duner, C.C.A.I11., 
13'5 F.2d 895, 899, 146 A.L.R 1119. 
Fla. —Corpus Jttris cited in James v. 
Dr. P. Phillips Co., 155 So. 661, 662, 
115 Fla. 472. 

62 C.J. p 1149 note 12. 

54. U,S.— Corpus Juris quoted iu 

London & Lancashire Indemnity 
Co. of America v. Duner, C.C.A.Ill, 
135 F.2d 895, 899, 146 A.L.R. 1119. 
Fla —Corpus Juris cited in James v. 
Dr. P. Phillips Co., 165 So. 661, 662, 
115 Fla 472. 

Me.|—‘Foster v. Dow, 29 Me. 442. 

Tex.—Streeper v. Ferris, 64 Tex, 12. 

55. XJ.S,—Corpus Juris quoted in 

London & Lancashire Indemnity 
Co of America v. Duner, C.C-A. 
Ill,, 135 F.2d 895, 899, 146 A.L.R. 
i 1119. 
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ther malice^® nor want of probable cause^'^ is an 
essential element of the cause of action. Neither 
is it essential to the existence of the cause of ac¬ 
tion that the person sued without authority shall 
have questioned or challenged the authority of the 
person in fact conducting the suit at the time it is 

being prosecuted.^® 

It is not a sufficient ratification to make out a 
defense that the party named as plaintiff in the 
prior action has permitted himself to be defaulted 
m an action, for services incident to the suit, 
brought against him by the person actually suing,59 
or that such party, on being notified of the suit 
being conducted in his name, merely repudiates the 
action and takes no further steps to have it dis- 
missed.^t^ While the action is usually brought by 
those against whom the unauthorized suit was di¬ 
rected,such unauthorized conduct has also been 
treated as furnishing the foundation for an action 
against the person assuming to sue by the one 


whose name was used without authority, for injury 
resulting to the latter from such action.^2 

§ 47. Unfounded Application for Patent 

Application for a patent, although made by one 
aware that he is not entitled thereto and that another 
is, does not constitute a tort. 

Application for a patent, although made by one 
aware that he is not entitled thereto and that an¬ 
other is, at the time of application, does not con¬ 
stitute a tort.^® 

§ 48. Other Particular Torts 

Various acts or conduct has been held to constitute, 
or not to constitute, an actionable tort under the facts 
and circumstances of the particular case. 

Various acts or conduct has been held to con¬ 
stitute,®*^ or not to constitute,®® an actionable tort 
under the facts and circumstances of the particu¬ 
lar case. Thus, the violation of a public law has 
been held actionable, regardless of fraud or deceit,®® 


Ill.—Merriman v. Merriman, 8 N E 
2d 64, 290 IlLApp. 139. 

62 C.J. p 1149 note 14. 

56. U.S — Corpus Juris q.uoted in 
London & Lancashire Indemnity 
Co of America v Duner, CCA Ill., 
135 F.2d 89*5, 899, 146 A L R. 1119. 

62 O J. p 1150 note 15. 

57. Ill.—Merriman v. Merriman, 8 N 
E 2d 64, 290 Ill.App. 139 

Mass.—Smith v Hyndman, 10 Cush 
554^Bond v. Chapin, 8 Mete. 31 

58. U.S— Corpus Juris quoted in 
London & Lancashire Indemnity 
Co of America v. Duner, C.C.A.Ill., 
135 P.2d 895, 899, 146 A.L R 1119. 

Me—Moulton v. Lowe, 32 Me. 466. 
Authority prior to suit immaterial 
In action for damages occasioned 
by defendant’s wrongful prosecution 
of suit against plaintiff in name of 
alleged corporation which admittedly 
had been legally dissolved more 
than five years before suit was com¬ 
menced, fact that defendant was at 
one time president of corporation and 
authorized to bring suit in its name 
was immaterial.—London & Lanca¬ 
shire Indemnity Co. of America v. 
Duner, C.C.A.Ill,, 135 P.2d 895 

59. Me.—Poster v. Dow, 29 Me. 442. 

60. Me.—Moulton v. Lowe, 32 Me. 
466 

61. U.S —London & Lancashire In¬ 
demnity Co. of America v. Duner, 
CC A.Ill, 135 F.2d 895. 

62 C.X p 1149 notes 12-14, p 1160 
notes 1'5-19 

62. N.C—Hackett v. McMillan, 17 
S.E. 433, 112 ISr.C. 513, 21 L.R A. 
862—Metcalf v. Alley, 24 'N C. 38. 

63. IST.Y.—Strelitzer v Schnaier, 119 
NYS. 977, 135 App.Div. 384. 


' Application for patents generally see 
Patents §§ 99-148 

64. Wyo—JMiller v. Scoggin, 189 P. 

2d 693, 64 Wyo 248. 

Civil liability with respect to threats 
see Threats and Unlawful Commu¬ 
nications § 27 

Communicating venereal disease 
Okl.—Mashunkashey v. Brewer, 58 
P.2d 564, 177 Okl. 253—Panther v. 
McKnight, 256 P. 916, 125 Okl. 134 
Vaccination 

The vaccination of one person by 
another without his consent, or of 
person incapable of understanding 
conseauences by reason of youth, cre¬ 
ates liability.—Gulf & S I. R. Co. v. 
Sullivan, 119 So. 501, 165 Miss. 1, 62 
A.L.R. 191. 

Befusal to execute or nondelivery of 
deed 

(1) Where deeds of mineral inter¬ 
est and drafts for the consideration 
were delivered to bank by escrow 
agent for transmittal to drawee and 
collection and one deed contained a 
typographical inadvertence, action of 
cashier in prevailing on grantor to 
withdraw one deed and to deed the 
interest to the cashier and another 
was tortious, rendering the bank 
cashier and the new grantee liable to 
the drawee for nondelivery of the 
deed.—Grantham v McCaleb, 30 So 
2d 312, 202 Miss. 167. 

(2) Defendant, who, through mis¬ 
take, recorded deed which described 
plaintiff’s land, was held liable for 
damages resulting from refusal to 
execute quitclaim deed.—Smith v. 
Hubbard, 1 P.2d 363, 150 Okl 199. 
Personal relations 

A merchandise corporation, ad¬ 
dressing and mailing ta customer at 
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his residence a postal card which 
contained request to call one signing 
feminine name thereto at certain tel¬ 
ephone number and was received and 
read by addressee’s wife, who con¬ 
cluded therefrom that addressee had 
clandestine love affair with another 
woman and thereupon left him, com¬ 
mitted a tort entitling addressee to 
recover damages from corporation — 
Freeman v. Busch Jewelry Co., D C 
Ga, 98 F.’Supp 963. 

65. Ga—Clack v Thomason, 195 S. 
E 218, 57 Ga.App 253. 

Isr.T. —Schnipper v. Flowood Realty 
Corp., 122 IsT.Y.'SYd 178, 

Ohio—Bartow v. Smith, 78 IST E 2d 
735, 149 Ohio St. 301, 15 A L R 2d 
94—Moore v Travelers Ins Co., 
59 ]MB2d 225, 74 Ohio App. 420. 
Or.—Hinish v Meier & Frank Co, 
113 P.2d 438, 166 Or. 482, 138 A.L. 
R. 1. 

S.C.—Holloman v. Life Ins. Co. of 
Virginia, 7 S E.2d 169, 192 S.C 
454. 

Destruction, of gambling parapherna¬ 
lia 

There are no property rights in 
gambling paraphernalia, as such par¬ 
aphernalia are a “public nuisance” 
and damage for destruction thereof 
cannot be recovered.—Reese v State, 
143 SW.2d 395, 140 Tex Cr. 101. 

66. Okl.—Panther v. McKnight, 256 
P. 916, 125 Okl. 134. 

Statutory tort 

Keither fraud nor deceit is element 
of right of statutory tort laction 
against party knowingly issuing 
check without sufficient funds — 
North Adams Beef Produce Co. v. 
Cantor, 156 A. 879, 103 Vt. 514. 
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and a person who by a consciously wrongful act 
intentionally deprives another of a right to vote in 
a public election or to hold public office is liable 
to the other in an action of tort;®'^ and one guilty 
of a nontrespassory invasion of another's interest 
in the private use and enjoyment of land is liable 
for damages if such other has property rights and 
privileges in respect of the use or enjoyment inter¬ 
fered with, the invasion is substantial, the actor’s 
conduct is a legal cause of the invasion, and the 
invasion is either intentional and unreasonable or 
unintentional and otherwise actionable under the 
rules governing liability for negligent, reckless, 
or ultrahazardous conduct. 

Acts of public officers. Since the exercise by 
one man of a legal right cannot be a legal wrong 
to another, discussed supra § 14, one who, in a 
lawful manner, merely sets a public officer in mo¬ 
tion to perform a lawful act within the scope of his 
authority is not liable for damages to another as a 
result of such officer’s unauthorized act in the per¬ 
formance of his duties.However, a person is 
liable where he authorizes a public officer to do an 
unlawful act or a lawful act in an unlawful manner, 
or to abuse, exceed, or disregard his duty or au¬ 
thority, or where he couiisels, directs, or partici¬ 
pates in the doing of any unlawful act which the 
process or authority of the officer will not legally 
justify.^O 

Injurious falsehood. One may be legally respon¬ 
sible for written or oral falsehoods maliciously cir¬ 
culated, which are made with the intention of pro¬ 
ducing injury, and do result in injury to another,^! 


TORTS § 48 

but it has been held that such liability may be im¬ 
posed only if the false statements are not ac¬ 
tionable as libels or slanders, either because they 
are not defamatory or for other reasons.The 
action for injurious falsehood is distinguished from 
an action of libel or slander which is founded 
on false defamatory statements the former ac¬ 
tion is one on the case for damages willfully and 
intentionally done without just cause, occasion, or 
excuse,'^^ and, since the false statement injures 
him only by misleading other persons into action 
that is detrimental to him, it is governed by more 
lenient rules of liability,although rules with re¬ 
spect to absolute privilege in libel and slander ac¬ 
tions have been applied to actions for injurious 
falsehood based on nondefamatory statements.'^® 

Interference with right of inheritance or destruc¬ 
tion of will. Ordinarily the wrongful deprivation 
of a person of his just bequest under a will or 
the unlawful and malicious destruction of a will re¬ 
sulting in loss to a beneficiary or legatee is an ac¬ 
tionable tort,'^'^ and a legatee may maintain such an 
action although the legacy to him cannot be estab¬ 
lished and admitted to probate as part of the de¬ 
stroyed will because only one witness supports the 
existence of a gift and a statute relating to the 
probate of destroyed wills requires the testimony of 
several witnesses.However, the authorities are 
divided on the question whether an actionable tort 
is committed by maliciously interfering with a 
prospective right of inheritance, or by maliciously 
interfering with the making of a will.^^ Some au¬ 
thorities hold that no action lies on the theory that 
no legal or enforceable right has been invaded or 


67. K.M.—^Valdez v. Gonzales, 176 P. 
2d 173, 50 N.M. 281. 

Tort liability for malicious removal 
of officer see Officers § 70. 

Civil liability of election officers see 
Elections § 64. 

68. Cal.—Tooke v. Allen, 192 P 2d 
804, 85 Cal App 2d 230. 

imisaxLce and nonnnisaiice cases 
Principle is most freauently ap¬ 
plied in nuisance cases, but has equal 

application to nonnuisance cases.— 

Tooke V. Allen, supra. 

69. DWCo.—HdcAnarney v. Common¬ 
wealth Loan Co., App., 208 S.W.2d 
480. 

70. Mo.—MoAnarney v. Common¬ 
wealth Loan Co., supra. 

71. Ill.—Pendletpn v. Time, Inc., 89 
N.E.2d 435, 339 Ill.App. 188. 

N.T.—^Raschid v. News Syndicate Co., 
191 N.E. 713, 265 N.T. 1—Gale v, 
Ryan, 31 N.Y.S 2d m, 263 App.Riv. 
76—^Advance Music Corp. v. Am, 
Tobaoc©' /60 N.Y.S.24 287^, 183 


Misc. 64'5—Dubourcq v. Brouwer, 
124 ]Nr.T.S2d 61, affirmed 124 N.Y. 
S 2d 842, 282 App.Div. 861. 

Pa— Louis Wolfberg*, Inc. v. Palace 
Credit Clothing- Co., Com.Pl., 87 
PittsbLegJ. 229. 

Tex —Page v. Layne-Texas Co , Civ. 

App , 258 S W.2d -366, error granted 
Negligent false statements see Neg¬ 
ligence § 20. 

72. N.Y—Dubourcq v. Brouwer, 124 
NY.S.2d 61, affirmed 124 N.Y.S.2d 
842, 282 App.Div. 861. 

73. N.Y.—^Dubourcq v. Brouwer, su¬ 
pra—Lucci V. Engel, 73 N.Y.S.2d 
78. 

74. N.Y.—^Musso v. Miller, 38 N.Y.S. 
2d >51, 265 App.Div. 67—Bradick v. 
Deetjen, 118 N.T.S.2d 256. 

76. NY.—Lucci v. Engel, 73 NT.S, 
2d 78. 

76. Judicial proceedings 

Allegation in course of an adop¬ 
tion proceeding that plaintiff had 
shown no desire to fulfil the role 
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of father and had shown no interest 
whatever m his minor child was ab¬ 
solutely privileged, and could not 
form the basis of an action for libel 
or of an action for injurious false¬ 
hood—^Lucci V. Engel, supra. 

77. U.S.—McGregor v. McGregor, D. 
C.Colo., 101 P.Supp. 848. 

Ky,—^Allen v. Lovell’s Adm’x, 197 S. 

W.2d 424, 303 Ky. 238 
Mxch—Creek v, Laski, 227 N.W. 817, 
248 Mich. 425, 65 A.L R, 1113. 
Ohio.—Morton v. Petitt, 177 N.E. 591, 
124 Ohio St. '241. 

78. EMich.—Creek v. Laski, 227 N.W. 
817, 248 Mich. 426, 65 A.L.R. 1113. 

79. Kan.—^Axe v. Wilson, 96 P.2d 
880, 150 Kan. 794. 

Question whether such action, will 
lie is not controlling where particular 
relief sought hy plaintiff, in action 
for damages for malicious interfer¬ 
ence with plaintiff’s alleged right of 
inheritance, was obtainable in action 
to contest will.—^Axe v. Wilson, su¬ 
pra. 
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legal duty breached where the testator had no le¬ 
gal duty or obligation to devise or bequeath any 
portion of his estate to an heir,^^ while other au¬ 
thorities hold that the malicious and wrongful in¬ 
terference with the making of a “will is actionable^^ 
where unlawful means are employed,^- or where 
force and violence prevent another from executing 
the wilL^^ 

Trade secrets, inventions, or patents. The mis¬ 
use of, or interference with, trade secrets, inven¬ 
tions, or patents may constitute a tort,84 oj- may 
not constitute a tort, ^ 5 depending on the facts and 
circumstances of the particular case. Thus, one 
who discloses or uses another's trade secret, with- 
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out a privilege to do so, is liable to the other if 
he discovered the secret by improper means, or his 
disclosure or use constitutes a breach of confidence 
reposed in him by the other in disclosing the secret 
to him.S^ Also the obtaining of an unpatented trade 
secret by theft, bribery, stealth, breach of a con¬ 
fidential relation, or other unlawful means, violates 
a property right of the owner and is a tort.^^ How¬ 
ever, a licensee of an unpatented trade secret who 
uses the secret beyond the scope of the license grant¬ 
ed by the owner, although liable for breach of con¬ 
tract, commits no tort,S8 or, as it is otherwise 
stated, no tort is committed by one who uses in¬ 
formation previously embraced in the secret, if the 
disclosure was obtained by lawful means.SS 


VII. REMEDIES 


§ 49. In General 

The availability or exclusiveness of particular forms 
of action as affording remedies for a tort may depend on 
the nature of the tort. 

The availability or exclusiveness of particular 
forms of action as affording remedies for a tort 
may depend on the nature of the tort.®® An action 
at law to recover damages for interference with 
a contract is not necessarily an exclusive remedy.®^ 

Public policy. Public policy requires that in gen¬ 


eral one who has been wronged in the past re-^ 
sort to the law for redress, instead of retorting in 
kind and mitigating the damages because of mutual¬ 
ity of wrongdoing.®^ 

§ 50. Defenses in General 

Generally, in a tort action, the defendant may assert 
any defense sufficient to show that the plaintiff is not 
entitled to recover. 

In general, in a tort action, defendant may as¬ 
sert any defense sufficient to show that plaintiff is 


80. Ohio.—Cunning'hajn v. Edward, 3 
]Sr.E.2d 58, 62 Ohio App, *61. 

Pa—^Marshall v. Be Haven, 68 A. 141, 
203 Pa. 187. 

83.. N.C.—Bohannon v. Wachovia 
Bank & Trust Co., 188 S.E. 390, 210 
n.C. 679. 

Tex.—Pope v. Garrett, Civ.App., 204 
SW2<i 867, reversed on other 
grounds 211 S.‘W.2d 669, 147 Tex. 
18. 

82. U.S.—Hegarty v. Hegarty, D.C. 

Mass, 52 F.Supp, 296. 
lynress, fraud, or undue influence 
U.S—Hegarty v. Hegarty, supra, 
facts about prospective donee 

One may tell a prospective donor 
true facts about the prospective 
donee without liability to such donee 
for malicious interference and may 
give arguments as to why the pro¬ 
spective donee should or should not 
be given property.—^Hegarty v. He¬ 
garty, supra. 

Malliflous interference xaust be ef- 
feddve 

TTjSi—^H egarty v. Hegarty, supra. 

88., —Helly V. Kelly, 10 La Ann 

^ 0;S—smith V. Dravo Corp., C A. 
HL, 20»a P.2d 369—E. L. Bruce" Co. 


V. Bradley Lumber Co. of Ark , D.C. 
Ark., 79 F.Supp 176. 

Infringement of patents see Patents 
§§ 282-361. 

Protection of trade secrets by injunc¬ 
tion see Injunction § 148. 

Trade secret of master see Master 
and Servant § 72. 

Be^uisites for trade secret 

In order that product may be a 
“trade secret” under Pennsylvania 
law, such product need not reach 
status of invention and all that is re¬ 
quired is that information or knowl¬ 
edge represent in some considerable 
degree independent efforts of its 
claimant, and, hence, plaintiffs' plans 
for steel freight containers for use 
on ships especially designed to car¬ 
ry cargo in uniformly sized steel 
freight containers, and plaintiffs’ 
customer list for such containers, 
were proper subject of a “trade se¬ 
cret.”'—Smith V. Bravo Corp., C.A. 

Ill., 20‘3 F.2d 369. 

ConJieut 

Person obtaining trade secret un¬ 
der contract not to divulge secret 
cannot thereafter make. use of such 
secret for his own benefit or disclose 
it to others without consent of orig¬ 
inal possessor of secret.—Butch 
Cookie Mach Co. v. Vande Vrede, 286 
H.W. 612, 289 Mich. 272. 
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Profits and damages 

Ordinarily, plaintiff Is entitled to 
profits and damages arising from de¬ 
fendant's use of plaintiff’s trade se¬ 
crets.—B. L. Bruce Co. v. Bradley 
Lumber Co. of Ark., B.C.Ark., 79 F. 
Supp. 176. 

85 . XJ.S—Pennington Engineering 

Co V. Spicer Mfg. Corp., C.C.A. 
Ohio, 165 F 2d 59—Boston Cas. Co. 
V. Bath Iron Works Corporation, C. 
C.A.Me., 136 F 2d 31—Western 
Elec. Co. V. Hammond, B.C.Mass, 
44 F.Supp. 717, vacated on other 
grounds, C.C.A., 135 F.2d 283. 

88. DC.—^Aktiebolaget Bofors v. U. 
S, 194 F.2d 145, 90 U.S.App.B.C. 
9'2. 

87. B.C.—^Aktiebolaget Bofors v. XJ. 

S., supra. 

88. B.C.—^Aktiebolaget Bofors v. U. 

S., supra. 

88. B.C.—^Afctiebolaget Bofors v. U. 

S., supra. 

90. N.C.—Metcalf v. Alley, 24 N.C. 
38 

62 C.J. p 1160 note 21 [a]. 

91. N.T —^International Tailoring 
Co. of N. Y. V. Lukas, 64 N.Y.S.2d 
879. 

92. Mass.—Conroy v. Fall River 
Herald Newa Co., 28 N.E 2d 729, 
30«6 Jdd»ss. 488,> 132 A«L.R« 92 7» 
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not entitled to recover.^^ One who has been in¬ 
jured by a wrong- committed by another cannot 
gain legal redress where the wrong arose out of 
his own fault or misconduct,but the mere fact 
that a person at the time he suffers an injury is 
engaged in an act which is wrongful with respect 
to the person whom he seeks to hold liable does 
not remove him from the protection of the law.^^ 
A tort-feasor is not to be granted exemption from 
liability because the act was committed in the per¬ 
formance of an invalid contract.^^ In an action 
for interfering with a contractual relationship, the 
alleged tort-feasor may assert as a defense that 
the contract expressly exonerated him from liabil¬ 
ity.^'^ It is no defense to a tort action that de¬ 
fendant has no property subject to execution,and 
a tort-feasor may not escape liability because some 
third person has indemnified his victim for his 
loss.^^ In an action for the negligent use of lan¬ 
guage or negligent misrepresentation, an honest be¬ 
lief in the truth of the representation is no defense,^ 
although the defense of contributory negligence is 


available,^ and the availability of defenses should 
depend, not on the strict form of the action as 
one in fraud and deceit, but should rather be de¬ 
termined by the same considerations of public policy 
that created the action.^ 

§ 51. Conditions Precedent 

In the absence of statutory requirement a tort-feasor 
is liable in damages for his tort without advance notice 
from the injured person. 

In the absence of statutory requirement a tort¬ 
feasor is liable in damages for his tort without ad¬ 
vance notice from the injured person.^ Under some 
statutes, notice of claim for personal injuries must 
be given to the tort-feasors if they are to be held 
liable,5 although a substantial compliance with 
the statute is sufficient,® and the notice may be suf¬ 
ficient although It is technically defective.'^ Inad¬ 
vertent inaccuracies or omissions in the notice are 
to be disregarded where there is no intention on the 
part of claimant to mislead the other party and 
he is not in fact misled thereby;® but mere sub- 


•93- U S —Putnam v Air Transport 
Ass'n of America, D.C N.Y., 112 F. 
Supp. 885 

Justification and inherent defenses 
see supra §§ 10-12. 

Motive and intent of act or omission 
see supra §§ 19, 20. 

Defenses held insufficient 

:isr.Y— Baksi v. Wallman, 65 N.Y.S.2d 

894, 271 AppDiv 422. 

•94. La—^Wade v. Gennaro, App., 8 
So’2d 561. 

J^.Y —Cardinal v. State, 102 N.Y S 2d 

895, 200 Misc. 574, modified on oth¬ 
er grounds 109 N.Y S.2d 818, 279 
App.Div. 326, modified on other 
grounds 107 N B 2d 669, 304 N.Y. 
400, motion denied 108 N.E.2d 400, 
304 N.Y. 732. and 109 N.E.2d 885, 
304 N.Y. 875, certiorari denied 
State of New York v Cardinal, 73 
set. 729, 345 U.S. 918, 97 L.Ed 
1361. 

Injury not justified 

One who is himself in fault can¬ 
not recover damages for a wrong re¬ 
sulting from such fault, although the 
person inflicting the injury was not 
justified under the law.—^Wade v. 
Gennaro, LauApp., 8 So.2d 561. 

95 . Conn.—^Arborio v. Hertford Elec. 
Light Co., 86 A.2d 130 Conn. 
692. 

96 . U.S.—Kentucky-Tennessee Li^ht 
& Power Co. v. Nashville Coal Qo., 
L.C.Ky., 37 F.Supp. 728. 

97. U.S.—Putnam V. Alt* ‘Transport 
Ass’n of America, D.CtN.T., tt2 F. 
Supp 885. 

.98* Tenn.—-McLeod v.' GtL Thdtnas 


Hospital, 95 SW.2d 917, 170 Tenn 
423. 

99. U.S.—^Agwilines, Inc, v. Eagle 
Oil & 'Shipping Co, C.'C.A N.Y., 153 
F,2d 869, certiorari denied Agwili- 
nes, Inc, v. The San Veronico, 66 S 
Ct. 980, 328 U.S. 835, 90 LEd 1161 

1. N.Y.—Gould V. Flato, 10 N.Y.S. 

2d 361, 170 Misc 378 ^ 

Falsity of representation as essen¬ 
tial to action for fraud see Fraud 
§ 17, 

Truth as defense in action for libel 
or slander see Libel and Slander § 
137. 

2. NY.—Gould V. Flato, supra 
Same duty on plaintiff 

The law imposes the same duty on 
plaintiff in a tort action for the negli¬ 
gent use of language to protect him¬ 
self through the use of reasonable 
care as it imposes on defendant to 
protect plaintiff,—Gould v. Flato, su¬ 
pra. 

3. N.Y.—Gould v. Flato, supra. 

4. U.S.—Wagner v. Corn Pro-ducts 
Refining Co., D.C.N.J., 28 F.2d 617. 

5. Wis.—Trapino v. Traplno, 60 N. 
W.2d 467, MO Wis. 137—Budke v. 
Holvick, 38 N.W.2d 479, 256 Wis. 
293^Beyer v. Seymer, 24 N.W.2d 
616, 249 Wis. 267. 

Xntextt of statute 

(1) Statute was not intended to 
termfhate righti^ of one joint tort¬ 
feasor against another, but was di¬ 
rected only at undue delay in com¬ 
mencement of action by injured per¬ 
sons—Ainsworth v. Berg, 34 N.W. 

1 2d 790, 253 Wis. 438, reheard 35 N.W. 
; 2d 911, 254 Wis. 438. 
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(2) The purpose of the statutory 
requirement is to afford defendant an 
opportunity to investigate the cir¬ 
cumstances before they get stale and 
to preserve evidence for his defense, 
—unman v Freye, 56 N.W 2d 821, 

263 Wis. 199—Malloy v. Chicago & 
Northwestern R. Co., 86 N.W. 130, 
109 Wis 29. 

Knowledge from other sources 
Where no notice of injury has been 
served, and no attempt has been 
made to comply with statutory pro¬ 
vision governing giving of such no¬ 
tice, knowledge of facts by defend¬ 
ant from other sources is not a com¬ 
pliance with the statute.—^Ullman v 
Freye, 66 NW.2d 821, 263 Wis. 199. 

Negotiation for settlement or even 
settlement evidenced by a release is 
not a substitute for statutory notice 
and does not furnish the basis for an 
estoppel to insist on notice.—Olson 
V. Stella Cheese Co., 35 N.W.2d 220, 

264 Wis. 62. 

6. Wis.—Trapino v. Trapino, 50 N. 
W.2d 467, 260 Wis. 137—Budke v. 
Holvick, 38 NW.2d 479, 255 Wis. 
293. 

7. Wi^.—^Budke v. Holvick, supra. 

Typed instead of signed name 

Fact that injured person's name 
was typed at bottom of notice instead 
of being sighed as provided by stat¬ 
ute, did not reader the notice void.— 
Budke V. Holvick, supra. 

8* Wis -^Ullman v. Proye, 56 N.W. 
2d 8-21, 263 Wis. 199. 

Date of Injury 

Wis.—Ullman v. Freye, supra. 
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stantial compliance is not sufficient in the absence of 
a notice stating the matters absolutely required,^ 
and the service of a sufficient notice in the pre¬ 
scribed manner. 

In an action for the rescue of one taken under 
a capias ad respondendum, it is not necessary to 
show that the sheriff had returned the writ and the 
rescue.^^ 

Demand. Ordinarily no demand is necessary in 
an action to enforce a liability arising from a 
tortious act,^^ even where plaintiff waives the tort 
and sues in contract,although where plaintiff rat- 
tifies the contract, a demand must be made.^^ 

Actions relating to wills. Before an action in tort 
to recover damages for the wrongful destruction 
of a will may be maintained, there must be a re¬ 
sort to an available statutory remedy in the pro¬ 
bate court,or a showing made that such remedy 
is inadequate and will not afford relief.Accord¬ 
ingly, before a person who has been wrongfully 
deprived by another of his just bequest under a will 
can seek relief in a tribunal other than the proper 
probate court, an attempt first must have been made 
to probate the will which is alleged to give rise to 
the claim,or, in the ‘ alternative, it must be al¬ 
leged and shown that such probate is impossible 
under the circumstances of the particular case.^® 

t 

§ 52. Time to Sue 

An action for tort accrues immediately on the com¬ 
mission of the tort. 
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An action for tort accrues immediately on the 
commission of the tort^^ 

§ 53. Parties 

A defendant may not be Joined irr an action to 
recover damages for the inducement of a breach of con¬ 
tract on which he is the principal obligor and on which 
his liability is alleged to have fully accrued. 

A defendant may not be joined in an action to 
recover damages for the inducement of a breach of 
contract on which he is the principal obligor and 
on which his liability is alleged to have fully ac- 
crued.20 A statute authorizing suit at law by a 
party having only a beneficial or equitable interest 
as distinguished from a legal title does not apply to 
an action based on tort.^i It has been held to be 
clearly indispensable that the opponents be in fact 
adversary parties.^^ 

The joinder of plaintiffs in actions for tort is 
discussed in Parties §§ 20, 25, 28, and of defend¬ 
ants, in Parties §§ 36, 39, 44, 47. 

§ 54. Declaration, Complaint, or Petition 

a. In general 

b. Interference with contractual rights 

a. In G-eneral 

The declaration, petition, or complaint in a tort action 
must set out with reasonable certainty all the facts 
essential to constitute a legal cause of action in tort. 

The declaration, petition, or complaint in a tort 
action must set out with reasonable certainty all 
the facts essential to constitute a legal cause of ac¬ 
tion in tort.23 Such facts must be alleged concise- 


9. Wis —Beyer v. Seymer, 24 N.W 
2d 616, 24a Wis. 257—^Voss v. Tittel, 
262 N.W. 579, 219 Wis, 176, 101 A. 
LR. 722. 

10- Wis.—Beyer v. Seymer, 24 N.W. 
2d 616, 249 Wis. 257. 

11. Md.—^Worthington v. Filthy, 3 
Harr, & M. 91. 

12 . W.Va—Crowe v. Corporation of 
Charleston, 57 S.E. 330, 62 WVa. 
91, 13 Ann.Cas. 1110. 

1 C J. p 979 note 3. 

13. N.Y.—Fuller v. Tuska, 13 N.Y.S 
580, appeal dismissed 17 N.Y S. 
356. 

1 O.J. p 979 note 4. 

14. Ind.—-Babb v. Babb, 89 Ind. 281 

15. Ky—^Allen v. Lovell's Adm'x, 
197 S.W.2d 424, 303 Ky. 238 

16. Ky.—^Allen v. Lovell's Adm'x, 
supra 

17- U S —^McGregor v. McGregor, I) 
C.Colo., 101 FSupp. 848. 

18. U S.—McGregor v. McGregor, 
supra, , 


19. N C.—Sloan v. Hart, 63 S.E 1037, 
150 N.O. 269, 21 L.RA,N.S., 239, 
134 Am.S.R. 911. 

62 C J. p 1150 note 33. 

20. N Y.—^N. A. Berwin & Co. v. 
American Safety Razor Corp., 108 
N.Y.S.2d 677. 

21. Ala.—^McNutt V. King, 59 Ala. 
597. 

22. Ill.—Welch V. Davis, 95 NE.2d 
108, 342 Ill.App. 69, reversed on 
other grounds 101 NE2d 547, 410 
Ill. 130, 28 AL.R.2d 656. 

23. Ala.—Ex parte Hammett, 6'6 So. 
2d 600. 

Mass—Cobum v. Moore, 76 N.E.2d 
640, 322 Mass. 204—Comerford v. 
Meier, 19 N.E.2d 711, 302 Mass 
398. 

Pa—Fuller v. Palazzolo, 197 A. 225, 
329 Pa. 93. 

62 C.J. p 1150 note 45. 

Allegations held sufS^cient 
(1) To state cause of action. 

U.S.—^E'lectropure Sales Corp. v. An- 
glim, D.O.N.Y., 21 F.Supp. 451. 
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Ill.—Pendleton v. Time, Inc., 89 N.E. 

2d 435, 339 Ill.App. 188. 

N.Y.—^Advance Music Corp. v Amer¬ 
ican Tobacco Co, 70 NE.2d 401, 
296 NY. 79—Gale v Ryan, 31 N.Y. 
S,2d 732, 263 App.Div. 76—^Kasten 
V. Vincent Edwards, Inc., 87 N Y S. 
2d 777—^Lo Bianco v Scott Publica¬ 
tions, 82 N.Y.S 2d 248 
Utah —California Land & Construc¬ 
tion Co V. Halloran, 17 P.2d 209, 
82 Utah 267. 

62 C J. p 1150 note 45 [a]. 

(2) To state cause of action for 
malicious wrong—Estate of Kate C. 
Curtis, Inc, v. Fenyvessy, 12 N.Y.S. 
2d 82, 257 App.Div. 910 

Allegations held insufficient 

(1) To state cause of action. 

US—McGregor v. McGregor, D.C. 

Colo , 101 F.Supp 848. 

Ga—^Ford Motor Co. v. Patterson- 
Pope Motor Co., 194 S E. 69, 56 Ga. 
App. 794—Beall v. King, 170 S E. 
89'6, 47 GaApp. 602. 

62 C.J. p 1150 note 45 [b]. 
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ly,24 and must be stated with such clearness and 
precision that defendant may be able to plead in¬ 
telligently and directly.'25 The declaration must 
state sufficient facts to enable the court to say on 
demurrer whether, if the facts stated are proved, 
plaintiff is entitled to recover.^® Thus, the com¬ 
plaint must allege the existence of a duty on the 
part of defendant,27 a violation of that duty,2S or 
contain a sufficient allegation showing the man¬ 
ner in which defendant has committed an actionable 
wrong against plaintiff,29 and an injury to plain¬ 
tiff resulting from such breach 30 Plaintiff must 
plead a causal connection between the injury and 
the breach of duty.31 

Facts should be alleged which disclose the ex¬ 
istence of a duty32 and the specific injury must be 
alleged.3^ General allegations which characterize 
defendants’ conduct as willful, malicious, fraudu¬ 
lent, or false are insufficient as matter of pleading 
to state a cause of action in tort.34 The complaint 
should describe the property or thing affected with 
as much certainty as will enable defendant to see 
clearly and distinctly for what he is to answer.35 


A sufficient allegation showing the manner in which 
defendant has committed an actionable wrong 
against plaintiff and the resulting damage there¬ 
from states a cause of action ex delicto.3® One 
who attacks an act not wrongful per se, but which 
may be consistent with good faith, must plead facts 
giving it a different character.37 In order to state 
a cause of action in tort for interference with plain¬ 
tiff’s rights, the declaration must allege facts show¬ 
ing that plaintiff had an interest which was legally 
protected against the alleged interference of defend¬ 
ant,3 8 and that such interference was the legal 
cause of damage to plaintiff.39 

Place of injury. In order to give defendant an 
opportunity to set up any defenses which might 
arise by reason of the law of the place where the 
injury occurred, the place of the injury should be 

alleged.40 

Law of lex loci. Where the lex loci is presumed 
to be the same as the lex fori, an action for tort 
may be maintained without allegation of the lex 
loci.'^^ Where a tort is committed in another state, 


(2) Complaint merely alleging- that 
defendant maliciously and -without 
justifiable excuse gave false infor¬ 
mation to immigration officials which 
caused arrest and wrongful deporta¬ 
tion of plaintiff, a native-born citi¬ 
zen, to his damage, without alleging 
what information was, was insuffi¬ 
cient.—^A1 Raschid v. News Syndicate 
Co., 191 NE. 713, 26'5 N.Y. 1. 
Existence of liability insurance 

Pact that defendant had the fore¬ 
thought to protect himself against 
such liability as the law imposes for 
personal injuries, made basis of the 
plaintiff's action, would not serve to 
enlarge or extend that liability. 
Hence, the existence of liability in¬ 
surance is not a fact to be pleaded — 
Planner v. St. Joseph Home for 
Blind Sisters of St. Joseph of New¬ 
ark, N. J., 42 SE.2d 225, 2'27 N.C. 
342. 

24. IMass.—Coburn v. Moore, 76 N B. 
2d 640, 322 Mass. 204—Comerford 
V. Meier, 19 N E 2d 711, 302 Mass, 
'398. 

25. Mass.—Coburn v. Moore, 76 N.E. 
2d 640, 322 Mass. 204. 

26. Va—Newport News, etc, R., 
etc., Co. V. Nicolopoolos, *63 S.E 
443, 109 Va. 166. 

27. Cal.—^Neuber v. Royal Realty 

Co., 195 P.2d 601, 86 Cal.App'2d 

g 96 —Palmer v. Crafts, 60 P.2d 633, 
16 Cal.App.2d 370. 

Ga.—Harvey v. Zell, 73 S.E.Sd 606, 
87 Ga App. 280—^Parsons v. Poshee, 
55 S.E.2d *386, 80 Ga-App. 127— 
Vickers V. Georgia Power Co., 54 
S.E.2d 152?, 79 Gfit.App. 456. 


Mont.—Radosevich v. Engle, 111 P 2d 
299, 111 Mont 504 

Okl —Travelers Ins Co. v Taliaferro, 
64 P2d 1069, 176 Okl. 242. 

62 CJ. p 11-51 note 47. 

Sufficiency of pleading is to be de¬ 
termined from the facts from which 
the duty is deduced.—Pyle v Fidelity 
Philadelphia Trust Co., 10 A.2d 482, 
18 N.J.Misc. 64. 

28. Ga—^Harvey v. Zell, 73 S.E 2d 

605, 87 GaApp. 280—Parsons v. 

Poshee, 55 S E.2d 386, 80 Ga.App. 
127—^Vickers v. Georgia Power Co., 
54 S.E 2d 152, 79 Ga.App. 466. 

Mo —Emrick v City of Springfield, 
App., 110 SW.2d 840. 

Mont.—Radosevich v. Engle, 111 P 
2d 299, 111 Mont. 604. 

Okl.—Travelers Ins. Co. v. Taliaferro, 
54 P.2d 1069, 176 Okl. 242. 

62 C.J. p 1161 note 48. 

29. Wash.—Jones v. Matson, 104 P 
‘2d 691, 4 Wash 2d 659, 134 A.L.R 
708. 

30. Ga.—^Harvey v. Zell, 73 S B.2d 

605, 87 Ga.App. 280—^Parsons v. 

Poshee, 65 S.B.2d 386, 80 Ga.App. 
127—^Vickers v. Georgia Power Co., 
<54 S.E.2d 162, 79 Ga.App. 456. 

Mont.—Radosevich v. Engle, 111 P.2d 
299, 111 Mont. 504. 

N.T.—Rager v. MoCloskey, 111 N.E 2d 
214, 305 N.T. 76 

Okl—Travelers Ins. Co. v. Taliafer¬ 
ro, 64 P.2d 1069, 176 Okl. 242. 
Wash.—Jones v. Matson, 104 P.2d 
591, 4 Wash 2d 659, T34 A.L.R, 708 
69. C.J. p 1161 note 49. 


31. Cal.—Johnson v. Union Furni¬ 
ture Co., 87 P.2d 917, 31 Cal.App 2d 
'234 

Mo.—Emrick v. City of Springfield, 
App., 110 SW.2d 840. 

Ohio—Guyten v. Rhodes, 29 NE.2d 
444, 65 Ohio App 163 
Tex—Gulf States Utilities Co v. 
Grubbs, Civ.App., 44 S.W.2d 1001. 

32. Ind.—Southern Indiana R. Co. v. 
Fine, 72 N.E. 589, 163 Ind 617. 

33. U S —Connecticut Telephone & 
Electric Co v. Automotive Equip¬ 
ment Co , B C N J., 14 P 2d 957, af¬ 
firmed Automotive Equipment Co. 
V. Connecticut Telephone & Electric 
Co., CCA, 19 F.2d 990, certio¬ 
rari denied 48 S.Ct. 121, 275 U.S. 
564, 72 L.Ed. 428. 

34. Mass.—^McCarthy v. Collector of 
Taxes for Town of Sudbury, 12 N. 
E 2d 722, 299 Mass. 340. 

35. S C —Teague v. Griffin, 11 S.C. 
L. 93. 

36. Mont —^Burden v. Elling State 
Bank, 245 P. 958, 76 Mont. 24, 46 
A.L.R. 906. 

37. Mont.—^Norum v. Queen City Oil 
Co., 264 P. 122, 81 Mont. 527. 

38. Mass—^Ross v. Wright, 190 N. 
E 514. 286 Mass. 269, 98 A.L.R. 468. 

Allega-bious held lusufficieut 
Mass—'Ross v. Wright, supra. 

39. Mass.—^Ross v. Wright, supra. 

40- Idaho.—McClain v. Lewiston In¬ 
terstate Pair & Racing Ass’n, 104 
P. 1015, 17 Idaho 63, 25 L.R.A.,N.S., 
691, 20 Ann.Cas. 601. 


41. U.S.—^Williams v. William B, 
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plaintiff may allege a cause of action under the 
common law as administered in the lex fori, with¬ 
out pleading the law of the other state, leaving 
defendant to plead such law, if he relies thereon.^^ 

Viohitioji of ordinance. A complaint for a tor¬ 
tious injury based on a breach of an ordinance 
should allege that the ordinance was duly enacted 
and still in force and effect,and should at least 
set out its substance."^^ 

Matters of defense need not, under general rules, 
be anticipated in the complaint>5 

Tort connected with contract. While it has been 
stated that, if redress ex delicto is desired, there 
must be no averment of a direct promise,where 
a petition sets out an action sounding m tort, the 
recital therein of a contract may be treated merely 
as showing the relationship of the parties, and the 
petition is not subject to demurrer.^^ In order to 
state a cause of action in tort arising out of con¬ 
tract, as much of the contract must be stated as 
is necessary to make the wrong intelligible, and 
as much as may in any way qualify the nature and 
character of the wrong, and nothing more.'^S How¬ 
ever, in order to state a cause of action for tort 
for a breach of duty growing out of a contract, 
allegations showing a valid contract supported by 
consideration have been held to be essential.'^^ A 
breach of contract cannot be translated into a tort 
by alleging that what defendant did constituted a 
wrongful and unauthorized act.^O 


86 C.J.S. 

Joint tort. Where there are joint tort-feasors 
as defendants, under general rules the coinpiaint 
must state a joint cause of action.^^ The complaint 
must aver that defendants participated in the wrong 
or that their acts combined to produce a single 
in jury .^2 jhe facts from which the law raises the 
joint duty, the joint failure to perform that duty, 
and injury resulting from such failure must be 
alleged.^2 A complaint which shows that the acts 
of tort-feasors were separate and distinct without 
concert of action is insufficient to allege a joint 
tort.^^ A complaint which states a joint liability 
of defendant is not affected by the fact that the 
action is dismissed as to the other joint tort-fea- 
sors.5^ Allegations against one tort-feasor only 
cannot be considered in determining whether the 
complaint states a cause of action against^the oth- 
er.5^ It has been held that a complaint, although 
It alleges only joint negligence, may state a sepa¬ 
rate liability against each tort-feasor.®’^ 

b. Interference with Contractual Rights 

Where the plaintiff relies for a recovery of damages 
on an unlawful interference with his contractual rights 
by the defendant, the petition, complaint, or declaration 
must set out facts essential to constitute a cause of 
action. 

Where plaintiff relies for a recovery of damages 
on an unlawful interference with his contractual 
rights by defendant, the petition, complaint, or dec¬ 
laration must set out facts essential to constitute 
a cause of action involving an interference with 
the making®^ or performance®^ of the contract. 


■Scaife & Sons Go., DC.N.J., 227 F. 

& 22 . 

42. Ky.—Thacker v. N’orfolk & W. 
Ry. Co., 172 S.W. '658, 162 Ky. 337. 

43 . Ind —Cumberland Tel., etc., Co. 
V. Pierson, 84 InT.E. 1088, 170 Ind. 
543. 

44 . Ind.—Cumberland Tel., etc., Co. 
V. Pierson, supra. 

45 . Mass.—^Ross v. Wright, 190 N.F. 
514, 286 Mass. 269, 98 A L.R. 468. 

5*2 C.J p 1151 note 66. 

ISTe^ativliig’ justification 

In action of tort for interference 
with plaintiff's rights, justification is 
affirmative defense, and cause of ac¬ 
tion may be stated without negrativ- 
Ing- justification.—^Ross v. Wng'ht, 
supra, 

46 - Mo.—^Kansas City Stockyards Co. 
of Maine v. Federal Grain Co., App., 
279 S.W. 771—Kellerman Contract¬ 
ing Co. V. Chicago House Wreck¬ 
ing Co, 118 S.W. 99, 137 Mo.App. 
'392. 

4i7« B.C.—St Charles Mercantile Co. 
V. Armour & Co., 153 S E. 473, 166 
■S.C 397 

62 C.X p 1151 note 69. 


48 . KH—^Newell v. Horn, 47 N.H 
379. 

62 C.J, p 1152 note 70. 

49. Ala.—Ingalls Steel Products Co. 

V, Foster & Creighton Co , 145 So 
464, 226 Ala. 122 —^Newton v. 

Brook, 32 So. 722, 134 Ala. 269. 

50. N.T —O’Hagan v. Del Prado, 53 
N.T.S.2d 843. 

51. Ill—Milliken v. Hildebrand, 234 
Ill.App 276—Lynch v. City of Chi¬ 
cago, 152 Ill.App. 160 

52. Okl.—Pitts V Southwestern 
Sales Corp, 65 P’2d 184, 179 Okl. 
274. 

62 C.J, p 1152 note 74. 

53. HI.—Samonski v, Chicago City 
Ry. Co., 156 Ill App. 297. 

54. U.S.-—Gulf, C. & S. F. Ry. Co. 
V. Cities Service Co., D.O.DeL, 273 
F. 946. 

Fla.—Symmes v. Prairie Pebble Phos¬ 
phate Co , 63 So. 1, 66 Fla. 27. 

55. Ill.—Linguist v. Hodges, 94 N.E. 
94, 248 Ill. 491. 

S.C.—Boyd V. Maxwell, 2 S.B 2d 395, 
190 S.C 103—Corpus Juris guoted 
iu Halsey v. Minnesota-South Car- 
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ollna Land & Timber Co., 17'7 S.E. 
29, 39, 174 S.C. 97, 100 A.L R. 1. 
66. Ill—Klawiter v. Jones, 76 IST E. 
673, 219 Ill. 626—Randall Dairy 
Co. V. Pevely Dairy Co., 274 Ill. 
App. 474. 

57- Cal.—Shea v. San Bernardino, 
62 P.2d 365, 7 Cal.2d 688—Spinner 
V. Los Angeles Ry, Corp., 126 P.2d 
940, 52 Cal.App 2d 679—Dow v. City 
of Oroville, 134 P. 197, 22 'Cal App. 
215. 

58. Mass.—^Walker v. Cronin, 107 
Mass. 555. 

62 CJ. p 1152 note 81. 

59. Pa.—Ace Cig'arette Service Co. 
V. Sakulsky and Silverman, Com. 
PI.. 34 WestL.J. 261. 

62 C.J. p 4152 note 82. 

Allegations held sufficient 

(1) In general. 

Cal.—Remillard-Dandini Co. v. Dan- 
dini, 115 P.2d -641, 46 Cal.App.2d 
678. 

Kan —^Russell v. Bovard, 113 P 2d 
1064, 15-3 Kan. 729. 

Mo —Downey v. United Weather¬ 
proofing, 253 S.W.2d 976. 

JST.T.—Rendach v.. Mpt. Fire 
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Statutory provisions with respect to the pleading 
of the breach of a contract have no application.^^^ 
The essential allegations to be pleaded to recover 
damages for wrongfully inducing a breach of con¬ 
tract have been held to be the existence of a legal 
contract,^ 1 the alleged wrongdoer’s knowledge of 
the existence thereof,and his intentional procur¬ 
ing of the breach thereof without justification'^^ 
or with malice,and damages resulting there¬ 
from.^^ It is not necessary to set out the con¬ 
tract where the effect of the contract is sufficiently 
stated as far as is material,®^ or to set out state¬ 
ments made by defendant in inducing the breach 
of contract.^'^ A petition alleging that defendant 
maliciously and without justifiable cause induced 
one to break a contract with petitioners need not 
allege how the contract would benefit petitioners,^^ 
or in what particular they would be damaged.^^ 


The petition should allege that, were it not for 
the interference of defendant, plaintiff would not 
have suffered injur>^'^o An allegation of express 
malice has been held unnecessary,and an allega¬ 
tion of inducing a person wrongfully to fail to* 
perform his contract is sufficient.'^2 ^ allegation 

of the use of fraud, deceit, or coercion as a means 
of inducing the breach of an existing contract is 
not essential to a recovery for inducing the breach 
of an existing contract, if it is alleged and demon¬ 
strated that the alleged wrongdoer maliciously, that 
is, with knowledge of the contract and without jus^ 
tifi'a'ble cause, induced the •breach*'^^ Allegations 
of fraud in inducing a breach of contract are not 
too general where the petition sets out specific acts 
on which the general allegations are madeJ^ In 
an action for damages for interfering with a sale, 
the petition must allege that the property was ac- 


Ins. Co. of Chenang'o County, 79 
N.Y.S.2d 501, 274 App.Div. 800— 
Black V. Marcus Loew Booking- 
Agency, 38 ISr.Y.S.2d 4'27, 265 App. 
Div. 930—^Atbrook Service Corpo¬ 
ration V. Sinclair Beflning Co, 268 
KY.S. 8’30, 240 App Div. 99—Silva 
V. Bonafide Mills, 82 N.Y S-.2d 155. 
N.C.—Bryant v. Barber, 75 S.E.2d 
410, 237 N.C. 480. 

Ohio.—Horth v Am. Aggregates 
Corp, App., 35 N.E 2d 592. 

(2) Complaint held to state cause 
of action for maliciously inducing 
plaintiff’s flanc4 to break engagement 
to marry and breach contract to re¬ 
pay loans—Jacobs v. Schweinert, 168 
A. 741, 11 J.Misc. 863. 

(3) Complaint charging malicious 
interference with contract to marry 
resulting in breach, but not alleging 
defendants are parents of plaintiff’s 
fiancee, was sufficient.—^Minsky v. 
Satenstein, 143 A. 612, 6 N J.Misc, 
978. 

(4) Complaint charging defendants 
with malice in procuring breach of 
contract to marry, and with mali¬ 
ciously carrying out conspiracy to 
cause breach, was not insufficient as 
not specific,—'Minsky v. Satenstein, 
supra. 

Allegations held insnffLoiant 

(1) In general, 

N.J.—^Mayflower Industries v. Thor 
Corp, 83 A.2d 246, 15 IST.J.Super. 
139, 83 A.2d 366, 16 K.J Super. 337, 
affirmed 89 A.2d 242, 9 N.J. 605. 
N.T.—Coty, Inc., of Kew York v. 
Hearn Department Stores, 284 IST.Y. 
S. 909, 158 Misc. 516—^Eamous 

Beers v. Biel Bros., '60 N.Y.S.*2d 
884. 

N.C.—-Bruton V. SnOth, 36 BMM 9. 
226 N.C. 584. ' . ’ ’ ’ 

86 C.J.S.—62 


Okl.—Owens v. Automotive Engi¬ 
neers, Inc, 255 P.2d 240 
62 C J. p 1153 note 11, 

(2) Allegations that defendant con¬ 
spired with her husband and acted 
maliciously in inducing son to breach 
contract to marry plaintiff did not of 
themselves suffice to state a cause of 
action for inducing such breach of 
contract—^Nelson v. Melvin, 19 N.W. 
2d 685, 236 Iowa 604. 

(3) Count alleging that defendant 
not having right to immediate pos¬ 
session of land falsely, wrongfully, 
and maliciously represented to oth¬ 
ers that he did have, to plaintiff's 
damage, was insufficient to state 
cause of action for malicious inter¬ 
ference with plaintiff’s contract 
rights, in absence of allegation that 
defendant had interfered with plain¬ 
tiff’s business, trade, or employment, 
or that defendant had used coercion 
or fraud.—Louisiana Oil Corporation 
V. Green, 161 So. 479, 230 Ala. 470. 

(4) Mere allegation that owners of 
rendering plants refused to deal with 
plaintiff engaged in selling grease ex¬ 
cept with consent of one with whom 
plaintiff was then dealing, and that 
plaintiff was at mercy of such own¬ 
er, stated no cause of action for mali¬ 
cious interference with -performance 
of any contract of plaintiff.—Robi- 
tai-lle V. Morse, 186 NE. 78, 283 Mass 
27. 

60. Mont.—Burden v. Elling St4te 
Bank, 245 P. 958, 76 Mont. 24, 46 
A.LR. 906. 

Ol- Welch V. Campbell, 94 N. 

Y.S.2d 8’60, 197 Misc. 165—Levy v, 
Ross, 81 N.Y S.2d 472—^Famous 
Beers v. Piel Bros., 60 N.Y.S.2d 
884. 

62. N.Y,—^Welch. v. Campbell, 94 N. 

X.a2d 860, 197 Misc. 165—LeVy v. 
j Ros-% 81 N.Y*.a2<^ 472. ’ ' 
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Complaint held to allege knowledge 

Ariz—Tipton v. Burson, 238 P.2d 
1098, 73 Ariz. 144. 

63. NY.—^Welch v. Campbell, 94 N. 
Y.S.2d 860, 197 Misc. 165. 

64. NY.—Levy v. Ross, 81 N.Y.S.2d 
472. 

65 . N.Y.—Welch v Campbell, 94 N. 
Y.S.2d 860, 197 Misc. 165—Levy v. 
Ross, 81 N.Y.S.2d 472. 

Nominal damages 

In tort action for inducing a breach 
of contract, an allegation of right to 
a recovery of nominal damages is 
sufficient to sustain complaint with¬ 
out necessity of alleging a factual 
showing of specific damages.—Tatar¬ 
sky V. Wavecrest Bldg Corp , 49 N. 
Y.S.2d 33'5, affirmed 51 N.Y.S.2d 95, 
268 App.Div. 885. 

66. Mass.—^Wheeler-Stenzel Co. v. 
American Window Glass Co., 89 N. 
E. 28, 202 Mass. 471, LR.A.1915P 
1076 

Wls—Bitzke v. Eolger, '286 N-W. 36, 
231 Wis. 613. 

67 . Mass.—Wheeler-Stenzel Co. v. 
American Window Glass Co., 89 N. 
E. 28, 202 Mass. 471, L.R,A.1915F 
1076. 

68. Ga.—Moore v, Roberts, 190 S.E. 
41, 55 Ga.ApP 268. 

69. Ga.—^Moore v. Roberts, supra. 

70 . Md.—Debnam v. Simonson, 92 A. 
782, 124 Md. 364. 

71. Tex.—Acme Brick Co. v. West, 
Civ-App., 215 SW. 476. 

62 C.J. p 1152 note 89. 

72. Tex.—^Acme Brick Co. v. West, 
supra. 

73 . Mo.—^Downey v United Weath¬ 
erproofing, 253 S-W,2d 976. 

74 . Ga.—Luke v. Du Pree, 124 S.E. 
13, 168 Ga. 690, 
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tually offered for sale or some effort was made to 
sell it'^s at a legal sale.'^® Where the complaint does 
not allege that the tort-feasors were agents or em¬ 
ployees of the parties to the contract, and it makes 
no claim against the parties to the contract with 
respect to wrongfully inducing the breach, an alle¬ 
gation that the parties to the contract were insol¬ 
vent and were unable to satisfy the judgment 
which plaintiff might recover is not necessary.'^'^ 

Injury to business or occupation. A complaint 
for a wrongful interference with plaintiff’s business 
or occupation must state facts sufficient to consti¬ 
tute a cause of action.^s Except in so far as non- 
tortious conduct may be rendered actionable by con¬ 
cert, allegations of conspiracy neither add to, nor 
detract from, the wrong of intentional and unjusti¬ 
fiable destruction of a person’s business,'^® and they 
are important only to show that the wrong was 
committed jointly by the defendants so that the acts 
of one may be imputed to the others because of their 
common purpose and intent.^^ The complaint need 
not allege special damages and other facts which 
are material and necessary to support an action in 
libel.si It need not allege that the business was 
lawful, as such a matter, if available, is a matter 
of defense.s^ 


terference with the plaintiff's business, the defense that 
the business is unlawful should be specially pleaded. 

Matters in discharge, justification, or avoidance 
must, sometimes by reason of statute,be specially 
pleaded.^^ Defendant may deny that his act caused 
the damage, although admitting the duty,^^ or ad¬ 
mit that his act caused the damage, but deny the 
duty.ss In an action for wrongful interference 
with plaintiff’s business, the defense that the busi¬ 
ness is unlawful should be specially pleaded.^'^ The 
only proper plea to a count for willfulness or wan¬ 
tonness is a general traverse of the allegations.SS 
A plea that defendants did not jointly commit the 
tort is insufficient, as such plea constitutes no bar 
to individual liability,although it has been held 
that, where two or more defendants are jointly 
charged with the commission of a tort, the joint 
action of defendants is negatived by a plea of not 

guilty.^ 0 

Counterclaims in actions for torts generally are 
discussed in Set-Off and Counterclaim § 21. 

§ 56. Issues, Proof, and Variance 

a. Issues 

b. Proof 

c. Variance 


§ 55. Plea or Answer; Counterclaim a. Issues 

Matters in discharge, Justification, or avoidance must In an action for tort, only such matters may be made 

be specially pleaded, and in an action for wrongful in- the basis for recovery as are put in issue by the pleadings. 


75. Ill —Burnap V. Dennis, 4 Ill. 
478. 

70. Ill.-—^Burnap v, Dennis, supra. 

62 C.J. p 1153 note 94 

77. N.Y.—Kramer v. Hubbell, 62 N. 
Y.S.2d 316, 270 App Div. 316 

78. Minn.—Marudas v. Odeg-ard, 10 
N.W.2d 233, 215 Minn. 357. 

62 C J. p 1158 note 96 
AUegrations lield sufficient 

(1) A complaint, alleging* that 
statement in newspaper by defend¬ 
ant automobile dealer that service de¬ 
partment of plaintiff's garage had 
been closed was false and malicious 
and that it was calculated to and did 
injure tplaintiff’s business, stated 
cause of action in nature of common- 
law action on the case for malicious 
wrong or injury.—Marudas v. Ode- 
gard, 10 lSr.W.2d 233, 215 Minn. 357. 

(2) Allegations that brick dealer 
lost specified contracts by reason of 
misrepresentations by competitor 
with respect to quality of bricks 
furnished by dealer stated a cause of 
action for recovery of damages at 
common law.—^Atlanta Brick Co. v 
O’Neal, D.C.Tex., 44 P.Supp. 39. 

(3) An amended complaint, alleg¬ 


ing that defendants maliciously pub¬ 
lished and distributed false state¬ 
ment, representing that plaintiff’s 
products were of inferior quality and 
that defendants had served their 
business relationships with plaintiff 
as distributors of such products, re¬ 
sulting in decreased sales thereof to 
plaintiff's damage in specified sum, 
stated cause of action.—^Rochester 
Brewing Co. v. Certo Bottling Works, 
80 NY.S,2d 926, 192 Misc 629. 

(4) Contractor's pleading, which 
alleged that defendant, a subcontrac¬ 
tor, did not complete his work, mali¬ 
ciously filed a false claim and de¬ 
mand against contractor's bonding 
company, thus impairing contractor’s 
bonding credit, and fraudulently 
promised, in return for transfer of 
note and payment of cash, that he 
would not press claims, declared on 
a sustainable cause of action for 
tortiously interfering with business 
—Page V. Lrayne-Texas Co., Tex Civ. 
App, 258 SW.2d 366, error granted. 

79. XJ.S—Original Ballet Russe v. 

Ballet Theatre, C C.A.N.Y., 133 P. 

2d 187. 

80. U.S.—Original Ballet Russe v. 

Ballet Theatre, supra. 
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81. N Y —^Rochester Brewing Co v. 
Certo Bottling Works, 80 N Y S 2d 
925, 192 Misc. 629. 

82. Ala—^Sparks v. McCrary, 47 So. 
332, 166 Ala 382, 22 LRA.,N.S, 
1224. 

Tex.—International & G. N. Ry. Co 
V Greenwood, 21 (S.W. 559, 2 Tex. 
Civ.App. 76. 

83. Iowa—^Howerton, v. Augustine, 
106 NW. 941, 130 Iowa 389. 

62 C J, p 1153 note 1. 

84. Ill.—-'Illinois Steel Co. v. Novak, 
56 NB. 966, 184 Ill. 501. 

62 C.jr. p 1163 note 2. 

85. Iowa—White v. McVicker, 246 
N.W. 385, 216 Iowa 90. 

86. Iowa—^White v. McVicker, su¬ 
pra. 

87. Tex—'International & G N. Ry. 
Co, V Greenwood, 21 S.W. 559, 2 
Tex Civ.App, 76. 

88. Ala—^Douisville, etc., R. Co. v. 
Perkins, 44 -So. 602, 162 Ala 133. 

89. Ala—Carter v. Shugarman, 73 
So. 119, 197 Ala 677. 

90. Ill,—^McDermott v. A. B. C. Oil 
Burner Sales Corporation, 266 Ill. 
App. 116. 
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In an action for tort only such matters may be 
adjudicated or made a basis for recovery as are 
put in issue by the pleading-s.^l It is essential that 
the principal issue raised be that of fault.92 jn an 
action against joint tort-feasors, the rights of such 
defendants as between each other are ordinarily not 
in issue.In determining the question of defend¬ 
ants’ joint and several liability, the question may 
be raised on exception to the petition by a plea of 
misjoinder.9^ 

Under a plea of general issue, the whole declara¬ 
tion is in issue.95 Matters in justification or avoid¬ 
ance are not put in issue by the plea of the gen¬ 
eral issued® or not guilty.^^ In an action for 
wrongful interference with plaintiff’s business,-a 
general denial does not raise the issue of the law¬ 
fulness of plaintiff’s business. Where the declara¬ 
tion charges defendant with the commission of a 
tort by his agent, and the plea is not guilty, the 
plea denies the wrongful act only and does not 
put in issue the question of agency.^^ 

Evidence admissible. In an action in tort the 
proof must correspond with, and be confined to, 
the issues raised by the pleadings.^ Defendant can 
rely on such matters of defense only as are put in 
issue by his plea or answer,^ Matters of defense 
not raised by the plea of not guilty may not be 
proved under such plea.^ 


b. Proof 

In tort actions, every material allegation contained in* 
the complaint and necessary to establish a cause of action 
must be proved. 

In tort actions, every material allegation con¬ 
tained in the complaint and necessary to establish a 
cause of action must be proved,^ but it is not nec¬ 
essary to prove allegations which are mere sur¬ 
plusage and not essential to the cause of action,^ 
Plaintiff must prove the existence of a duty on the 
part of defendant,s a violation of that duty,'^ and 
an injury to plaintiff resulting from such violation.^ 
The specific injury must be proved.® One attack¬ 
ing an act not wrongful per se must prove facts 
giving it a different character.^® The proof of 
motive for wrongful conduct is not essential to 
recovery for a tort.^^ 

It is not necessary that plaintiff prove all the al¬ 
legations of his complaint.^^ Where the aver¬ 
ments of the complaint are divisible, if plaintiff 
proves enough of the material allegations to make 
out a cause of action, he is entitled to recover.!^ 
Proof of part of a tort which is divisible in its 
nature is generally sufficient to support the declara¬ 
tion.^^ Facts alleged, but not put in issue, need 
not be proved.^s Where the lex loci is presumed to 
be the same as the lex fori, an action for tort may 
be maintained without proof of the lex loci.^^ In 


91. U.S —A. O. Smith Corporation v. 
Petroleum Iron Works Co. of Ohio, 
CCA.Ohio, 73 P2d 531, modified on 
other grounds and rehearing denied 
in part 74 P 2d 934. 

Cal.—Wilhelm v. Donegan, 76 P, 713, 
143 Cal. 50. 

92. Ill —^Welch v. Da Vis, 95 N.B 2d 
108, 342 Ill.App. 69, reversed on 
other grounds 101 N.E 2d 547, 410 
Ill. 130, 28 ADR 2d 656. 

93. Mass—Johnson v. Scott, 91 N.E. 
302, 205 Mass. 294. 

Mo—Gann v. Chicago, R. I. & P. Ry. 
Co., 6 S.W.2d 39, 319 Mo 214. 

94. Tex—Radoff v. Guardian Trust 
Co, Civ.App , 57 S.W 2d 607, error 
refused, followed in Radoff v. 
Guairdian Trust Co., 57 S W 2d 609, 
error refused. 

95. Del —^Wise v. Western Union 
Telegraph Co., 178 A. 640, 6 W.W. 
Harr. 466. 

96 . U.S —Rademaker v. E. D Flynn 
Export Co., C.C.A.Ala, 17 F.2d 16. 

62 C.J. p 1163 note 18. 

97. Ill.—Illinois Steel Co. v. Novak, 
66 N.E. 966, 184 Ill. 501. 

62 C J. P 1163 note 19. 

98. Tex.—International ^ G. N. Ry. 
Co. V. Greenwoodi ^1 S.W. 659, 2 
Tex. Civ.App. 76. 


99. in —Bates V. Drainage Com'rs 
of Lake Pork tsp Drainage Dist, 
Logan County, 273 Ill.App. 335. 

1 . S C —St. Charles Mercantile Co v 
Armour & Co., 153 S E 473, 156 S.C 
397 

62 CJ p 1154 note 24. 

An answer of payment by a joint 
tort-feasor of defendant will author¬ 
ize proof of a credit—Bedwell v. De 
Bolt, 50 N.E 2d 876, 221 Ind. 600. 

2. Ill—Hahn v. Ritter, 12 Ill 80. 

3 . ina—^W. B Harbeson Lumber Co. 
V. Anderson, 136 So. 657, 102 Fla 
731. 

62 C J. p 1154 note 26. 

4 . Pa—Fuller v. Palazzolo, 197 A 
225, 329 Pa 93. 

62 C.J. p 1154 note 31. 

5. Ohio—Pfoh V. Whitney, App., 62 
NE.2d 744 

62 C J. p 1154 note 32. 

Belianoe on malice in law 

Where plaintiff relies on malice in 
law, which is the intentional doing 
of a wrongful act without justifica¬ 
tion, plaintiff need not prove that the 
intentional wrongful act, when done 
without justification, was motivated 
by express malice, which is spite, ill 
will, malevolence, or hatred.—^Pfoh v. 
Whitney, supra 


6. Ill —Samonski v Chicago City 
Ry Co, 156 Ill.App. 297 

7. La—Savoie v Walker, App, 183 
•So. 530. 

62 C J. p 1154 note 34. 

8. Ill —Samonski v. Chicago City 
Ry. Co. 156 Ill App. 297 

9. U.S—'Connecticut Telephone Sc 
Electric Oo. v. Automotive Equip¬ 
ment Co., DCNJ., 14 P2d 957, af¬ 
firmed Automotive Equipment Co. 
V. Connecticut Telephone & Electric 
Co, CC.A, 19 F.2d 990, certiorari 
denied 48 S Ct. 121, 275 US. 664, 
72 L.Ed. 428. 

10. Mont—^Norum v. Queen City Oil 
Co , 264 P. 122, 81 Mont 627. 

11- Ky.—'Louisville & N. R Co v. 
Thomas, 183 S.W 2d 19, 298 Ky. 494. 

12. Ill.—Muesig V Harz, 283 Ill.App. 
116. 

62 C.J. P 1154 note 38. 

13. Ill.—Pickett V. Kuchan, 153 N. 
E 667, 323 III 138, 49 A L.R. 49'9. 

62 C.J p 1154 note 40. 

14. Mo—State ex rel. Wolfskin v. 
Shain, 178 S.W.2d 446. 

15. Fla.—Smith v. Coleman, 132 So. 
198, 100 Fla 1707. 

16. U S —'Williams v. William B. 
Scaife & Sons Co., D.C.N.J., 227 E- 

1 92'2. 
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tort actions growing out of the performance of, or 
failure to perform, a duty arising under the con¬ 
tract, the averments of the contract must be proved 
-as charged.^*^ 

Joint fort. Where a joint tort is alleged, the facts 
from which the law raises the joint duty, the joint 
failure to perform that duty, and the injury result¬ 
ing from such failure, must be proved.^^ Proof 
-of actual participation by defendants is essential.^^ 
The allegation of conspiracy in an action for tort 
which may be committed without a conspiracy is a 
mere matter of inducement and evidence.^^ Where 
the tort complained of may be committed jointly 
or severally, in order to establish a joint tort it is 
not necessary to prove a conspiracy, although a 
conspiracy is alleged The joint liability set out 
in a complaint or declaration need not be proved 
in order to permit plaintiff to recover as against one 
defendant.22 In order to recover against all of 
several defendants, a joint wrong must be shown.^s 
Technically, where one joint tort is alleged only 
one should be proved.^^ 

Interference with contractual rights. In order to 
establish a cause of action for inducing the breach 
of a contract, it has been held that proof is nec- 
-essary that defendant knew of the existence of the 
‘Contract,25 and with such knowledge intentionally 
and maliciously induced nonperformance.25 Proof 
of the use of fraud, deceit, or coercion as a means 
of inducing the breach of an existing contract is 
not essential to a recovery for inducing the breach 


of an existing contract, if it is alleged and demon¬ 
strated that the alleged wrongdoer maliciously, that 
is, with knowledge of the contract and without jus¬ 
tifiable cause, induced the breach.27 in an action 
against a defendant who induces or purposely caus¬ 
es a third person not to enter into or continue a 
business relationship with plaintiff, it has been 
held that plaintiff is not required to prove he has a 
binding contract with such third person.28 

c. Variance 

A material variance between the pleadings and proof 
in an action for tort is fatal to a recovery. 

The proof, in an action for tort, must substan¬ 
tially correspond with the pleadings, and, unless 
cured by amendment, if there is a material variance 
therein it is fatal to a recovery.29 However, if the 
proof substantially supports the pleading, any vari¬ 
ance therein which does not materially affect the 
cause of action and by which defendant is not prej¬ 
udiced may be regarded as immaterial.20 In actions 
of tort against two or more defendants jointly, 
where the proof fails as to any one, a verdict may 
be rendered against the defendants as to whom the 
proof is sufficient, without thereby in law constitut¬ 
ing a variance.2i 

Contract and tort. When plaintiff pleads an ac¬ 
tion in tort, there is a material variance on proof 
of a mere breach of contract .22 A material vari¬ 
ance between a contract alleged and one offered in 
evidence is fatal in an action in tort arising out 
of contract.23 


*17. Ala.—^Hubbard v. Thrasher, 157 
So, 680, 26 Ala.App. 252. 

18. Ill.—Samonski v. Chicag’o City 
Ry. Co., 156 Ill.App. 297. 

T9. Okl.—Preston v. Lewis, 151 P. 
485, 50 Okl 754. 

^0. U.S.—Barry v Legler, C.CA,Mo., 
39 F2d 297. 

^1. Ill.—Doremus v. Hennessy, 62 
I11.APP 391. 

Iowa.-—Andrew v. Hartford Accident 
& Indemnity Co., 223 NW. 529, 207 
Iowa 652. 

'62 C.J. p 1154 note 49. 

Me—^Arnst v. Estes, 8 A.2d 201, 
136 Me. 272. 

Tn PexuLsylvaula 

(1) Under the Rules of Civil Pro¬ 
cedure, 12 P.S. Rule 2232 (d), which 
is an adaptation of the Joint Suit Act 
of June 29, 1923, P.L. 981, 12 P.S. § 
685, suspended by Rule 2250, the text 
rule is followed.—Cairns v. Spencer, 
<8T Pa.Super.Ct. 126. 

(2) It was formerly held that, 
-where a joint tort was alleged, a 
Joint tort must he proved—GilflUan 
w. King, 86 A. 225, 239 Pa. 896— 


Goodman v. Coal Tp., 56 A. 65, 206 Pa 
St. 6’21—^Wiest V. Electric Traction 
Co., 49 A. 891, 200 PaSt. 148, 68 L. 
RA. 666—^Davis v Wilhelm & Ben¬ 
nett, 76 PaSuper.Ct. 396—'Shaugh- 
nessy v. Pittsburg, 20 PaSuper.Ct. 
609. 

(3) Where several defendants were 
charged with joint tort, plaintiff’s 
right to recovery was not dependent 
on proving that all the defendants 
were guilty, and he might recover, 
if the evidence warranted it, against 
any two or more defendants.—'Sav¬ 
ings Deposit Bank v. Reynier, 41 Pa 
Super Ct. 1. 

(4) However, where the petition 
did not charge defendants as joint 
tort-feasors, but rather as two in¬ 
dependent persons, both of whom 
were liable for a permanent injury 
inflicted by them both, a recovery 
might have been had agsunst one of 

the dtfiidart -v. Hagey, 36 

A. 7i'f. 177 Pa Si I.:**, 65 Am.St.Rep. 
712. 

23. ISr. J —^LouiiS Kamm, Inc., v. 

Plink, 175 A- 62, 113 lsr.3^.Law 682, 

99 A.L.R. 1. 


24. Pa—MacHolm© v. Cochenour, 
167 A. 647, 109 PaSuper. 563. 

25. Mass.—Terrini v. Hew England 
S. S. Co., 138 NE. 396, 244 Mass. 
325. 

26. Mass.—^Terrini v. Hew England 
S. S. Co., supra 

62 CJ. p 1155 note 52. 

27- Mo—Downey v. United Weath¬ 
erproofing, 253 S.W.2d 976. 

28. Mass.—Owen v, Williams, 77 H. 
E.2d 318, 322 Mass. 356. 

28. Ala—^Hubbard v. Thrasher, 157 
So. 680, 26 AlaApp. 252. 

62 C.J. p 1155 note 66 

30. Conn,—Burdick v. Glasko, 18 
Conn. 494. 

Ga—'Southern Pines Co. v. Smith, 
38 S.E. 960, 113 Ga 62 9. 

31- Ala—'Southern Ry. Co. v. Arn¬ 
old, 60 So. 293, 162 Ala 670. 

32. Ark.—Shapleigh Hardware Co. 
V. Hamilton, 68 S.W. 490. 70 Ark. 
319. 

62 C.J. p 1155 note 69. 

33. Del.—Rdndel V. Wright, 1 Del. 

34. i ^' 
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Time. In an action in tort allegations o£ time are 
ordinarily immaterial and need not be proved as 
laid.^^ 

§ 57* Presumptions and Burden of Proof 

a. In general 

b. Interference with contractual or other 

rights 

In General 

As in civil actions generally, In actions for tort the 
burden of proof is on the plaintiff to establish by suffi¬ 
cient evidence his cause of action, and on the defendant 
-to establish matters of affirmative defense. 

In accordance with the general rules relating to 
presumptions and burden of proof the burden of 
proof in tort actions is on plaintiff to establish by 
sufficient evidence the material facts, which con¬ 
stitute his alleged cause of action.^^ This burden 
of proof never shifts,although the burden of 
g-oing forward with the evidence may shift back and 
forth.The burden is on plaintiff to prove that 
defendant was guilty of a wrongful act,38 and that 
such act was the proximate cause of the injury.33 
Plaintiff also has the burden of showing that he 
has been damaged,^ ^ and, where the issue is raised, 
that the damages were not the result of unavoid¬ 
able accident.'^l 


Joint tort. In an action against joint tort-feasors 
plaintiff has the burden of proving concert of ac¬ 
tion, ^2 and the tort or torts charged against each 
defendant.^3 xhe law imposes on each of sev¬ 
eral tort-feasors the burden of proving his own 
innocence or his own limited liability.^^ 

Affirmative defenses. The burden is on defend¬ 
ant to establish by a preponderance of the evidence 
matters of affirmative defense.^^ 

Presumptions. The mere occurrence of physical 
injury involves no presumption of a legal injury 
with its consequent legal liability.^^ A wrongdoing 
is never presumed,but damage requisite to make 
an injury actionable is frequently presumed.^^ 
Where one counsels another to commit an act which 
may be committed either lawfully or unlawfully, 
there is a presumption that he intended to counsel 
only the lawful act.*^^ 

b. Interference with Contractual or Other 
Eights 

Where the alleged tort Is a wrongful or malicious 
interference with the plaintiff’s contractual or other 
rights, the burden is on him to establish a prima facie 
case, and on the defendant to overcome it or establish 
his affirmative defense- 

In an action for malicious or unlawful inter¬ 
ference with plaintiff’s contractual or other rights. 


34. Ga.—Southern Pines Co. v. 

Smith, 38 SB 960, 113 Ga. 629 

•62 C J. p 1165 note 63. 

35. U.S.—Hegarty v. Hegarty, D.C. 
Mass., 52 P.Supp 296. 

Idaho—^Koch v. Elkins, 225 P 2d 467, 
71 Idaho 50. 

Venn—^Fields v. Gordon, 203 S.W.2d 
934, 30 TennApp 110. 

Wa.—^Williams v. Greene, 26 S.E.2d 
89, 181 Va. 707. 

€2 C J. p 1155 note 71. 

Matters to be proved see supra § 66. 

36. Tenn.—Fields v. Gordon, 203 S. 
W.2d 934, 30 TennApp. 110. 

37. Tenn.—^Fields v. Gordon, supra. 

38. Ark—Jonesboro Coca-Cola Bot¬ 

tling Co. V. Toung, 132 S W.2d 382, 
198 Ark. 1032. ' 

Cal—^Hill V. Progress Co., 180 P.2d 
956, 79 Cal.App.2d 771.- 
Mo,—^Emrick v. City of Springfield, 
App., 110 fSW.2d 840. 

IST.T.—Baidlaw v. Sage, 52 N-E. 679, 
158 N.T. 73, 44 L.R.A. 216. 

Breach of duty 

Pa.—^Harris v. Letrtstown Trust Co., 
191 A. 34, 326 Pa. 145, 110 AL.R. 
749. 

39. u:S.—<Jendler v. Sibley Stkb 
Bank, B.C.IowA, 62 F.«Supp. S65. 

Ark.—Jonesboro Coca-Cola Bottling 
dJo. V. Young, 132 S-W.2d 382, 198 
Ark. 1032. 


Cal.—Hill V. Progress Co, 180 P 2d 
956, 79 Cal App 2d 771—^Johnson v 
Umon Furniture Co., 87 P.2d 917, 
31 Cal.App 2d 234. 

Mo.—Emrick v. City of Springfield, 
App , 110 S.W.2d 840 
N.C.—Sineath v. Katzis, 12 S E.2d 671, 
218 HC. 740. 

Ohio—Guyten v, Rhodes, 29 lsr.E.2d 
444, 65 Ohio App. 163. 

Okl.—Atlantic Refining Co, v. Ful- 
som, 91 P.2d 758, 186 Okl. 357. 

Tex —Gulf States Utilities Go. v. 

Grubbs, Civ.App., 44 SW,2d 1001. 
6'2 C.J. p 1155 note 73. 

Where that which proximately 
causes an injury is wholly in the pos¬ 
session and control of one party and 
he has much greater opportunity to 
kno-w the facts and to prove them, 
such party is bound, at his peril, to 
produce the proof of the facts.— 
Frenkil v. Johnson, to Use of ISTa^ 
tional Retailers Mut. Ins. Co., 3 A.2d 
479, 175 Md. 692 

40. Mo.—^Helm v. Inter-Ins. Ex¬ 
change for Auto. Club pf Mo., App, 
189 SW.2d 422, appeal transferred, 
see 192 S,W.2d 417, 864 Mo, 935, 
167 AX.R 238. 

HO.—Sineath v. Katzis, 12 iS.E.2d 671, 
218 H.C. 740 ' 

41. Tex.—Gu^ States Utilities On, v. 
Grubb®, Clv.App’„ 4‘4 S.W.2d lOOl. ' 
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42. Tenn—Bewishurg, etc,, R Co. v. 
Minton, 7 Tenn.Civ.A. 71. 

Joint and several liability see supra 
§§ 34-39. 

43. Mich —Bake Shore Stone Co v. 
Westgate, 179 NVV. 264, 211 Mich. 
540. 

44. Cal—Copley v. Putter, 207 P.2d 
876, 93 Cal.App.2d 453. 

45. H M.—^HCale v. Farmers Elec. 
MembersMp Corp., 99 P.2d 454, 44 
N.M. 131. 

Wis.—Brabazon v Joannes Bros. Co., 
286 K.W. 21, 231 Wis, 426. 

62 C J. p 1155 note 76. 

46. HJ—Morril v. Morril, 142 A. 
337, 104 N. JXaw 6-67, 60 A.B R. 102. 

Boss or destruction of bailed proper¬ 
ty see Bailments § 50, 

Res ipsa lo<iuitur see Hegligence § 

220 . 

47. Ga.— Atlantic Coast Bine R. Co. 
V. Brown, 62 iS.E.2d 736, 82 Ga.App. 

- 889. 

Idaho.—^Koch v. Elkins, 225 P.2d 457, 
71 Idaho 50. 

48. H.J.—Spiegel v. Evergreen Cem- 
f etery Co., 186 A. 686, 117 N.J.Baw 

90. 

*49. NO.—Bowen v. Mewborn, 11 S.E. 
"2d 372, 218 N.C. 423. 
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plaintiff has the burden of showing that the inter¬ 
ference and means used were unlawful,50 and 
that his rights would not have been infringed had 
it not been for defendant's intentional mterfer- 
ence.5t However, a mere showing by plaintiff of 
intentional interference with his contractual rights 
is sufficient to establish a prima facie case,52 and 
on such proof it becomes incumbent on defendant 
to show justification and, in the absence of proof 
of a just cause or excuse, malice may be inferred.®^ 
Plaintiff also has the burden of showing proof of 
damages resulting from the alleged interference.55 

No inference of inducement to breach a contract 
may be drawn merely from defendant's knowledge 
of plaintiff’s contractual rights with a third per¬ 
son, 5 6 without any additional evidence adduced by 
plaintiff tending to raise such inference.57 

§ 58. Admissibility of Evidence 

In an action for tort, as in civil actions generally, 
any relevant and competent evidence material to the 
issues of the case is admissible. 

General rules as to the competency, relevancy, 
and materiality of evidence govern and control, 
as far as applicable, in actions for torts. Subject 
to these rules, evidence otherwise competent is 


admissible on behalf of plaintiff or defendant of 
all facts and circumstances which tend to prove or 
disprove plaintiff’s cause of action,or defendant’s 
matters of defense59 or counterclaim,50 but evidence 
which is irrelevant, immaterial, or incompetent is 
inadmissible on behalf of plaintiff®^ or defendant.52 
Under general rules, m order to prove the commis¬ 
sion of a tort at a particular time, evidence of 
the commission of a similar tort by the alleged tort¬ 
feasor at some later time is ordinarily inadmissi- 
ble.53 Evidence as to customs and usage has been 
held not admissible to prove or disprove the com¬ 
mission of a specific act.^^ 

Joint torts. Where defendants are sued as joint 
tort-feasors, plaintiff may introduce testimony to 
fix the responsibility on both or either of defend¬ 
ants for the injuries,55 Evidence which is com¬ 
petent as to one joint tort-feasor will not be ex¬ 
cluded because it is incompetent as to another.55 

Interference with contractual rights. In a suit 
for unlawful interference with plaintiff’s contrac¬ 
tual rights, competent evidence which tends to 
prove or disprove plaintiff’s cause of action is ad¬ 
missible,57 but evidence which is immaterial is in- 
admissible.53 Evidence is admissible to prove the 
contract with which defendant interfered.59 On the 


50. XJ.S.—Hegarty v. Hegarty, D C 
Mass, 52 FSupp. 296. 

Ill—Loewenthal Securities Co. v 
White Paving Co , 184 N.R 310, 351 
III. 285. 

N.Y.—Union Car Advertisung Co. v. 
Collier, 189 N B. 463, 263 N.Y. 386, 
remittitur amended 191 NE 583, 
264 N.T. 599—^Polo v. Edelbrau 
Brewery, 60 INr.T.S.2d 346, 185 Misc 
775—^Ledwith v. International Pa¬ 
per Co., 64 N Y.S 2d 810, affirmed 
66 NYS2d 625, 271 App Div. 865 

51. U.'S.—^Hegarty v. Hegarty, I>.C. 
Mass., 52 F.Supp. 296—Lewis v 
Bloede, Md., 202 F. 7, 120 C C.A. 
335. 

NY.—Union Car Advertising Co. v. 
Collier, 189 NE 463, 263 NY 386, 
remittitur amended 191 N.E. 583, 
264 NY. 599—^Kaulhausen v. Penn 
Mut Life Ins Co., 87 N.Y S 2d 571, 
275 App.Eiv. 753. 

Ohio.—Leibovitz v. Central Nat. 
Bank, 60 N.E 2d 727, 75 Ohio App 
25. 

52. U.S.—^Keene Lumber Co •v. Lev- 
enthal, C.C.A.Mass., 165 P2d 815 

Mich,—Wilkinson v. Powe, 1 NW.2d 
539, 300 Mich. 275. 

53. U.S —^Keene Lumber Co. v Lev- 
enthal, C.C.A.Mass., 160 F2d 815. 

Mass.—Reeves v. Scott, 87 N E 2d 
833, 324 Mass. 694—Owen v Wil¬ 
liams, 77 NE.2d 318, 322 Mass, 356. 

Mtch—lYVilkinson v Powe, 1 NW.2d 
639, 300 Mich. 276. 


]^.Y—Wilson V. Hacker, 101 NY.S.2d 
461, 200 Misc 124. 

54. N.J.—^Louis Schlesinger Co. v. 
Rice, 72 A.2d 197, 4 N.J. 169—Louis 
Kamm, Inc, v. Flink, 175 A 62, 113 
N.J.Law 582, 99 A.LR. 1—Penning¬ 
ton Trap Rock Co. v. Pennington 
Quarry Co, 38 A 2d 869, 22 N.J 
Misc. 318. 

55. Pa.—Keifer v. Cramer, 51 A 2d 
694, 356 Pa 96. 

56. N.Y-—Superior Indus, Gas Corp. 
V. National Cylinder Gas Co, 64 
Ny.'S2d 244, affirmed 72 NY.S.2d 
272, 272 AppDiV. 836. 

57. N.Y.—Superior Indus. Gas Corp. 
V National Cylinder Gas Co., su¬ 
pra. 

58. Ill—Johnson v. Luhman, 92 N. 
E2d 486, 340 Ill App. 625. 

62 C.J. p 1156 note 81, 

Evidence admissible under pleadings 
see supra § 56. 

59. Ill—Pellum V. Mead, 197 Ill, 
App. 396. 

La—Overstreet v. Ober, 130 So. 648, 
14 La-App. 633, 

60. N.Y. — Silver Hill Products v 
Thaler, 97 N Y.S 2d 673, 277 App. 
Biv. 673. 

61. U S —Peitzman v. City of Illmo, 
C C.A.MO , 141 P.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S 718, 89 
LEd 577, rehearing denied 65 S. 
Ct. 112, 323 U.S, 813, 89 L.Ed. 647. 
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HI —Johnson v. Luhman, 92 N.E 2d 
486, 340 Ill.App. 625. 

62 C.J. p 1156 note 83. 

62. U S —Shedd v Calumet Const 
Co., C.C.AInd,, 270 F. 942, certio¬ 
rari denied 41 'S Ct. 450, 256 U.S. 
691, 6'5 L.Ed. 1174. 

63. Kan.—Prymek v. Herink, 289 P. 
412, 131 Kan 77. 

62 C.J. p 1156 note 86. 

64. Ind.—George B Limbert & Co. 

V. Waznitsky, 133 N E. 128, 191 Ind. 
419. 

65. La.—Overstreet v. Ober, 130 So. 
648, 14 LslApp 633. 

62 C.J. p 1156 note 88. 

Joint and several liability see supra 
§§ 34-39. 

66. N.Y.—^Krug v. Pitass, 44 NYS 
864, 16 App Div. 480, reversed on 
other grounds 56 N.E. 526, 162 N. 
Y. 154, 76 Am SR. 317. 

67. Ohio.—Horth v. American Aggre¬ 
gates Corp, App., 35 N.E 2d 692. 

62 C.J. p 1156 note 91. 

68. Mich—Wilkinson v. Powe, 1 N. 

W, 2d 539, 300 Mich 275 

Or -—Raymond v Shell Oil Co. of Cal¬ 
ifornia, 103 P.2d 745, 165 Or. 11. 
62 C.J. p 1156 note 92. 

68. Ohio.—Horth v. American Ag¬ 
gregates Corp, App, 35 NE,2d 592. 
62 C J p 1166 note 93. 

Admissibility in action for breach of 
i contract see Contracts § 593. 
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question of damages, competent evidence is ad- 
missible.'^^^ Evidence that plaintiff would have de¬ 
rived no benefit if the contract had remained in 
force is admissible.'^l 

Injury to business or occupation. Where plain¬ 
tiff’s claim is based in tort for injury to his busi¬ 
ness or occupation, evidence is admissible on behalf 
of plaintiff of all facts and circumstances which 
tend to show such tort,*^^ or on behalf of defend¬ 
ant to show matters of defense,*^3 evidence 

which is immaterial is inadmissible.'^^ Evidence of 
a witness that defendant wanted to use him to aS' 
certain the extent of plaintiff’s business holdings is 
admissible to connect defendant with the charge 
of seeking to destroy the business. '^5 

^ 59. Sufficiency of Evidence 

a. In general 

b. Interference with contractual or oth¬ 

er rights 

a. In General 

In actions for tort, as in other civil actions, the 
plaintiff generally must prove his cause of action by a 
preponderance of the evidence. 

Under rules prevailing in civil actions generally, 
in an action for tort, as a general rule, plaintiff 
must prove his cause of action by a preponderance 
of evidence,*^® and must also prove his damages 
with a reasonable degree of certainty.'^Except in 
some cases involving the proof of a crime, a pre¬ 
ponderance of evidence is sufficient. 


§ 58-59 

The law demands proof and not mere suspicion,*^^ 
since there can be no recovery where there is an 
uncertainty as to whether a tort has been commit- 
ted.so The evidence is insufficient where it affords 
a mere conjecture that liability exists, and leaves 
the minds of the jurors in equipoise.^i Where the 
evidence tends to connect a wrongdoer with the 
wrongful acts charged, in the absence of any evi¬ 
dence explaining or denying the wrongful acts, 
every legitimate inference warranted by the evi¬ 
dence may be taken against him.82 

Charge of crime. In civil actions for tort founded 
on the commission of a crime, the law exacts that 
the proof of the charge be clear and strong.^^ 
While there is some authority holding that a crim¬ 
inal act directly in issue in a civil case must be 
proved beyond a reasonable doubt, as discussed in 
Evidence § 1020 b, as a general rule in an action 
for tort a charge of crime need only be proved by 
a preponderance of the evidence rather than beyond 
a reasonable doubt.^^ 

Joint tort. Where plaintiff seeks recovery against 
defendants as joint tort-feasors, the evidence must 
be sufficient to, show the commission of a joint 
tort.^5 joint tort may be established not only 
by direct proof of the facts going to create it, but 
by circumstantial evidence.^® The relations of the 
parties may be considered,^^ and their dealings with 
respect to the property on which the tort is com- 
mitted,ss as well as their acts and conduct before 
and after the commission of the tort.^^ The fact 
that defendants cooperate in gathering evidence to 


70. Minn.—^Mealey v. Bemidn Lum¬ 
ber Co, 136 Ivr.W. 1090, 118 Mmn 
427. 

i32 C.J p 1156 note 95. 

71. Mass —H. D. Watts Co v. Amer¬ 
ican Bond <& Mortgage Co , 157 N 
B 634, 260 Mass. 599 

'72. Ky.—Louisville Gas Co v Ken¬ 
tucky Heating Co,, 134 S.W. 206, 
142 Ky 253. 

'62 C.J. p 1156 note 98. 

73. Mass—Owen v. Williams, 77 N 
E2d 318, 322 Mass. 356. 

62 C.J. p 1156 note 99. 

74. XJ S —^Shedd v. Calumet Const. 
Co., C.CA.Ind., 270 F. 942, certio¬ 
rari denied 41 S Ct. 450, 266 U.S. 
1691, 66 LBd. 1174. 

'62 C.J. p 1156 note 1 

'75. Ky—Louisville Gas Co. v. Ken¬ 
tucky Heating Ca, 134 S.W. 206, 
142 Ky. 263. 

'76. Cal.—Connor v. Grosso, 269 P 2d 
436. 

62 C.J. p 1167 note 6. 

:Svideii.ce held, sufficient 

(1) In general.—Bussell v. Oo- 


teau, N.H„ 94 A.2d 376—62 C J. p 1157 
note 5 [a], 

(2) To- show lack of consent.—Bra- 
bazon v. Joannes Bros. Co., 286 K.W. 
21, 231 Wis 426. 

XiVidexLce held insufficient 

(1) In general.—^Palmer v Atlan¬ 
tic Ice & Coal Corporation, 173 S E. 
424, 178 Ga. 406, 92 A L R. 176—62 
C.J, p 1157 note 6 [b]. 

(2) To authorize verdict for plain¬ 
tiffs.—^Fishman v. Gelb, 35 N.Y S.2d 
771, 26'4 AppDiv. 884. 

77. Mo —^Helm v. Inter-Ins, Ex¬ 
change for Auto Club of Mo , App , 
189 S.W.2d 422, appeal transferred, 
see 192 S W.2d 417, 364 Mo. 935, 
167 A.L.R 238. 

78. Iowa.—Duncan v. Ft Dodge Gas, 
etc., Co, 188 H.W, 865, 193 Iowa 
1127. 

79. NH—^Moody v. Per ley, 95 A. 
1047, 78 NH 17—Dame v. Laconia 
Car Co. Works, 52 A. 864, 71 NH 
407. 

80. U IS —^Hedrick v. Perry, C.C.A 
N.M , 102 P.2d 802. 

983 


Pa.—'Vemchia v. Society Di M. S. 
Del Lazio, 79 A 2d 237, 366 Pa. 629. 

81. N.Y—Laidlaw v Sage, 52 N E. 
679, 158 N.Y 73, 44 L.R A. 216 

WVa.—'Moore v. West Virginia Heat 
& Light Co., 64 iSE. 721, 65 WVa. 
552. 

82. Utah.—^Bowe v. Palmer, 102 P. 
1007, 36 Utah 214, 24 L R A .N.S., 
226, 21 Ann Cas. 1191. 

83. Ala—Bowdoin v. Bradley, 66 So. 
823, 11 Ala App 530 

84. U.S.—In re Norwalk Tire & Rub¬ 
ber Co., D.CConn, 100 F.Supp. 706. 

62 CJ p 1157 note 14, 

85. Minn —Faunce v. Searles, 142 N. 
W. 816, 122 Minn 343. 

62 C J. p 1157 note 23. 

88. N C.—Williams v. Cape Fear 

Lumber Cp., 96 S E 950, 176 N.C 
174. 

87. N C.—^Williams v. Cape Fear 

Lumber Co, supra 

88. N C-—^W illiams v. Cape Fear 

Lumber Co , supra. 

89. N.C —^Williams v. Cape Fear 

Lumber Co., supra. 
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combat a suit is not evidence that they were joint 
tort-feasors in the commission of the wrong.^^ Tes¬ 
timony introduced by either of defendants sued 
jointly, if admissible under the pleadings to make 
out a defense, is a part of the whole case, and is 
properly taken into xonsideration by the court or 
jury in determining liability.^^ 

Cause of injury. In order to support a recovery, 
the evidence must establish that plaintiff’s injury 
was caused by defendant’s wrongful act,^^ and a 
mere showing of damages is insufficient.A bare 
possibility or mere conjecture that the wrongful 
act caused the injury is also insufficient.^^ Where 
there are two or more possible causes of injury, 
for one or more of which defendant is not respon¬ 
sible, plaintiff, in order to recover, must show by 
evidence that the injury was wholly or partly the 
result of that cause which would render defendant 
liable. If the evidence in the case leaves it just 
as probable that the injury was the result of one 
cause as of the other, plaintiff cannot recover.®^ 


Defenses. In order to be relieved from the con¬ 
sequences of his own wrong, the wrongdoer must 
do more than merely suggest the possibility that 
another’s tort may have intervened.^® 

b. Interference with Contractual or Other 
Bights 

Where a cause of action is based on the defendant’s 
interference with the plaintiff’s contractual rights, or 
on injury to his business or occupation, the evidence must 
be sufficient to prove such tort. 

Where plaintiff’s cause of action is based on de¬ 
fendant’s interference with contractual or other 
rights, the evidence must be sufficient to prove 
such tort.^”^ Evidence which merely sustains an 
inference of motive and gives rise to suspicion and 
conjecture is insufficient.^^ 

Injury to business or occupation. Where the 
gist of the action is for injury to plaintiff’s busi¬ 
ness or occupation, the evidence must be legally 
sufficient.99 Where malice is an essential element, 
the evidence must be sufficient to show a malicious 
interference.^ 


90. Tex —Sun Oil Co. v. Robi- 
cheaux, Com.App, 23 IS.W.Sd 713. 

91. La.—Overstreet v. Ober, 130 So 
648, 14 Lra.App. 633. 

92. Mass.—Ash v, Childs Lining 
Hall Co., 120 N.B. 396, 231 Mass 
86, 4 A L.R. 1556. 

62C.J. p 1157 note 32 

Proximate cause see supra §§ 27—30. 

93. XJ.S.—Pickering v. Corson, C.C.A. 
Ill., 108 F.2d 646 

3Sr.T.—^PalSgraf v. Long Island R. Co., 
162 N.E. 99, 248 N.Y. 339, 59 ALR 
1253. 

94. Mass.—Ash v. Childs Dining 
Hall Co., 120 N.E. 396, 231 Mass. 
86, 4 A L.R. 1556. 

N.y.—Searles v. Manhattan R Co, 5 
N.B 66, 101 N.T. 661. 

95. NT.—Laidlaw v Sage, 52 NE 
679, 158 N.T. 73, 44 L.R.A. 216. 

62 C.J. p 1157 note 34. 

96. U S —^P. Dougherty Co v. The G. 
M. McAllister, CC.AN.T, 159 P. 
2d 486-—The B. B. No. 21, C.C A.N. 
Y., 54 F.2d 632. 

97. Cal.—^Pewell v. Shamgochian, 
143 P.2d 370, 61 Cal.App.2d 495. 

Svidenoe held &iij9ELciexit 

(1) In general. 

Cal.—^Pewell v. Shamgochian, supra. 
N.J. — McCue V. Deppert, 91 A.2d 603, 
21 N.J iSuper. 591. 

62 C.J. p 1168 note 37 IslI. 

(2) To sustain findings that repre¬ 
sentations made by defendant were 
directed to plaintiff's ability and in¬ 
tegrity and were false and willfully 
mad© with intent to deceive and 
damage plaintiff.—Voss v. Becko, C. 
A.N.D., 192 F.2d 827. 


(3) To show that defendants were 
asserting rights and powers which 
were not legally available to them 
and which were calculated to induce 
third party to break contract with 
plaintiff.—Tipton v. Burson, 238 P.2d 
1098, 73 Ariz. 144. 

HvideiLC'e held insufficieixt 

(1) In general. 

Cal.—Case v. Kadota Fig Ass’n of 
Producers, 220 P 2d 912, 35 Cal.2d 
596—Hill v. Progress Co., 180 P 2d 
956, 79 Cal.App.2d 771. 

Ill.—Loewenthal Securities Co. v 
White Paving Co, 184 N.B. 310, 351 
Ill. 285. 

N.Y —Union Car Advertising Co v. 
Collier, 189 NB 463, 268 N.Y. 386, 
remittitur amended 191 N.B. 583, 
264 N Y. 599—Graves v. Dorsey, 109 
NY.S,2d 793, 279 App.Div. 339— 
Samuel Kronsky, Inc v. Miracle 
Realty Corp , 76 N T S.2d 843— Su¬ 
perior Indus Gas Corp. v. National 
Cylinder Gas Co, 64 NYS.2d 244, 
affirmed 72 NTS.2d 272, 272 App. 
D'lv 836. 

Ohio—Lovelady v. Rheinlander, 34 
NE2d 788, 66 Ohio App, 409— 
Horth V. American Aggregates 
Corp., App., 35 N B 2d 592. 

Pa.—^Keifer v. Cramer, 51 A.2d 694, 
356 Pa 96. 

S C —^Locltlair v. Rayboum, 8 S E 2d 
349, 193 S.a 214. 

62 C.J. p 1158 note 37 [bj. 

(2) To support finding that third 
persons were compelled against their 
will to abandon the contracts.—Voss 
V. Becko, C.A.ND, 192 F.2d 827. 

(3) To warrarjt finding that eitl^r 
vendor or purch^er misled plaintiff 
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in his endeavor to get a margin be¬ 
tween the vendor's and purchaser's 
prices, or acted to deprive plaintiff 
of a commission—Latter & Blum v 
Metropolitan Life Ins. Co, 23 So. 
2d 193, 208 La. 490. 

(4) To establish that the influence 
exerted was the proximate cause of 
the damage.—Lovelady v. Rheinland- 
er, 34 NB2d 788, 66 Ohio App. 409. 

(5) To establish proposed third 
party's ability to perform.—Bailey v^ 
Hans Watts Realty Co., 1.69 SB. 404, 
113 W.Va. 739. 

98- N.T.—(Superior Indus. Gas Corp. 
V. National Cylinder Gas Co , 64 N. 
T.S 2d 244, affirmed 72 N.Y.S 2d 272, 
272 App Div, 836, 

99. N.T.—^Federal Waste Paper 

Corp. V, Garment Center Capitol, 57 
N.T.S 2d 200, 185 Misc. 818. 
Evidence held stifacieut 
N T —Federal Waste Paper Corp, v. 

Garment Center Capitol, supra. 

62 C J. p 1158 note 39 [aj. 

Evidence held insuBcient 

(1) In general—Chapman v. Gen¬ 
eral Petroleum Corp. of California, 62 
P.2d 190, 152 Or. 147. 

(2) To sustain award of damages. 
—Chapman v. General Petroleum 
Corp. of California, supra. 

1 . Mass—Owen v. Williams, 77 N.B. 

2d 318, 322 Mass. 356. 

Evidence held sufflcient 

(1) In general.—Owen v. W'illiams,. 
supra. 

(2> To show malice so as to war¬ 
rant Imposition of liability.^—^Tomp¬ 
kins V. Sullivan, 34 NE.2d 607, 309^ 
Mass, p 6. 
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60-61 


§ 60. Trial 

Where there is a failure of proof the court may sus¬ 
tain a demurrer to the evidence, order a dismissal or 
nonsuit, or direct a verdict. 

General rules apply in the trial of actions to re¬ 
cover damages m tort.^ 

Taking case from jury. Under rules applicable 
to the trial of civil actions generally, the court 
may, in the case of failure of proof, sustain a de¬ 
murrer to the evidence,s order a dismissal or non¬ 
suit,^ or direct a verdict.^ 

§ 61. - Questions of Law and Fact 

In actions for tort, as in other civil actions, disputed 
‘questions of fact are for the jury m case of trial by 
Jury; questions of law are for the court. 

As in trials generally, in an action for tort, where 
the facts or the inferences to be drawn from them 
are not disputed, the decision is for the court as mat¬ 
ter of law,® while disputed facts or inferences are 
for the jury.7 It is for the court to decide wheth¬ 
er the allegations of the complaint state a cause 
of action,S and the legal sufficiency of the evi¬ 
dence to take the case to the jury,^ Before legal 
liability can be imposed the court must determine 
the character of the duty which the law imposes 
on defendant under the facts,^® and if on the con¬ 


ceded facts no rule of legal duty has been trans¬ 
gressed, legal liability cannot be said to supervene 
so as to warrant the submission of the case to the 
jury. 

The question of whether an activity comes within 
the rule imposing absolute liability for tort without 
fault in case of injuries arising from an ultra- 
hazardous activity is one of law for the court.i^ 

Joint tort. Whether the wrongdoers had a com¬ 
mon purpose or cooperated in the doing of an illegal 
act is for the jury, unless the facts or inferences 
are undisputed.13 

Proximate cause. Under general rules, in an ac¬ 
tion for tort the question of whether defendant's 
wrongful act was or was not the or a proximate 
cause of the injury is ordinarily one for the jury 
under proper instructions unless the material facts 
are undisputed.i'^ The question of proximate cause 
is for the court if the facts are undisputed,!® or 
the undisputed facts are susceptible of but one in¬ 
ference.!® However, where different conclusions 
may reasonably be drawn, the question is one for 
the jury.i'^ On demurrer to the complaint, the 
question is one of law for the court if the alleged 
facts are susceptible of but one inference,!8 oth¬ 
erwise it becomes an issue of fact for the jury.!9 


Evidence held insufflclent 

Mass.—Caverno v. Fellows, 15 NB 
2d 483, 300 Mass. 331. 

62 C J p 1158 note 41 [aj. 

2. WVa—Cunningham v. Sayre, 21 
W.Va 440. 

62 C J. p 1158 note 44. 

Dismissal as to one or more tort¬ 
feasors see Dismissal and Nonsuit 
§§ 32, 52, Release § 50. 

3. Mo,—Mitchell v Smith, 14 S.W 
2d 46, 223 Mo App 463. 

62 C J. p 1159 note 65. 

Province of court and jury see infra 
§ 61. 

4. Or..—Keller v. Commercial Credit 
Co, 40 P2d 1018, 149 Or. 372, 96 
ALR. 1235. 

62 C.J. p 1159 note 66. 

Dismissal or nonsuit held proper 

(1) in general.—^Keller v. Commer- 
•cial Credit Co., supra—62 C.J. p 1159 
note 66 [a]. 

(2) Against joint tort-feasor.— 
Rumpf V. Callo, 132 So. 763, 16 Da. 
App. 12. 

B. Okl.—^KAhola Corporation v. 

Palmer, 30 P.2d 189, 167 Ojkl. 430. 
62 C.J. p 1169 note 67. 

Evidence held fruffloimt for snibmls^ 
Sion to jury 

OkL—vjcanola Con>QtutlQn. v. Palmer, 
supra. ... . f p 

62 C.J. D 1159 note 67 [bjv 


Evidence held instLffl.cient for sub- 
mission to jury 

Ill.—Ganellin. v. Ginsberg, 62 N.E 2d 
14, 326 IlLApp. 462. 

S. N.J.—Morril v, Morril, 142 A. 337, 
104 N.J.Law 557, 60 A.D R 102. 

62 C.J. p 1158 note 47. 

Taking case from jury see supra § 
60 

7. U.S.—^Hegarty v. Hegarty, D.C. 
Mass., 52 F.Supp 296. 

Ariz.—Meason v, Ralston Purina C?o., 
107 P.2d 224, 56 Anz. 291, 

Ind,—Bedwell v. De Bolt, 50 N.E 2d 
876, 221 Ind 600. 

Mass.—Owen v. Williams, 77 N.E. 2d 
318, 322 Mass. 356. 

Mich.—^Wilkinson v. Powe, 1 N.W.2d 
539, 300 Mich. 275. 

Wis—Braba.zon v. Joannes Bros Oo, 
286 N.W. 21, 231 Wis. 4’26. 

62 CX p 1168 note 48. 

8. Ga—^Whxtdeld v. Douisville & N* 
R. Co., 66 SB. 973, 7 GaApp. 268w 

9. Md.—Stannard v. MoCooI, 84 A,2d 
862, 198 Md. 609. 

N.J —^McCue V. Deppert, 91 A-2d 503, 
21 N.J.Super ^91. 

S.C—Rhodes V. Southern Ry. Co„ 137 
tS.E 434, 139 S.C. 139 

62 C.X p 1158 note 60. 

l(K, N.J.'—Mornl v. Morril, 142 A. 
337, 104 N.XDaw 567, 60 A.D.R 102. 

m 


11. N J.—Mornl v. Morril, supra 

12. Cal.—Luthrmger v. Moore, 190 
P.2d 1, 31 Cal 2d 489. 

13. Fla—^Hudson v, Weiland, 8 So. 
2d 37, 150 Fla. 523 

Tex.—Radoif v Guardian Trust Co., 
Civ App., 57 S W.2d 607, error re¬ 
fused. 

62 C.J. p 1158 note 54 

14. Conn.—^Kilduff v. Kalmowski, 71 
A 2d 593. 136 Conn. 405. 

62 C.J. p 1158 note 57. 

15. Colo.—Clark v. Wallace, 118 P. 
973, 61 Colo. 437, Ann.Cas.l913B 
349. 

€2 C.J. P 1X59 note 58. 

16. Ark—Ultima Thule. A. & M. R. 
Co. V. Benton, 110 S.W. 1037, 86 
Ark. 289. 

62 C.J. p 1159 note 59. 

17. Iowa—Watters v. City of Wa¬ 
terloo, 101 N.W. 871, 126 Iowa 199. 

62 C.J. p 1159 note 60. 

18. N.C.—McGhee v. Norfolk, etc,, 
R. Co, 60 S B. 912, 147 N.C. 142, 24 
D.R,A.,N'S. 119. 

62 C.J. p 1159 note 61. 

19- Or—McGhee v. Norfolk, etc., R. 
Co., supra—-Miami Quarry Co, v. 
Seaborg Packing Co., 204 P. 492, 
103 Or, 362. 
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§§ 62-65 TORTS 

§ 62. -Instructions 

As in civil actions generatly, in actions far tort the 
instructions should fully and clearly state the law appli¬ 
cable to the case. 

Rules governing instructions in civil actions gen¬ 
erally are applicable in actions in tort.^^^ The in¬ 
structions should fully and clearly state the law 
applicable to the case.^^ They must not be mis- 
leading^^ or contradictory,'23 and should be confined 
to the issues raised by the pleadings,^^ and the 
facts in evidence.^® 

§ 63. - Verdict and Findings 

The verdict must conform to the issues and proof. 

General rules apply to verdicts in actions for dam¬ 
ages in tort. Accordingly, the verdict must con¬ 
form to the issues and proof.A verdict in an 
action in tort does not convert the tort into a debt.^? 
The tort does not become a debt until it is merged 

into a judgment.2S 


§ 54 . - Judgment, Review, and Costs 

In actions for tort, as in civil actions generally, the 
judgment must be supported by the verdict. 

Under general rules, in an action in tort the judg¬ 
ment must be supported by the verdict.29 In an 
action against joint tort-feasors, a special finding 
that defendants jointly caused the injury is not 
necessary to support a joint judgment where, in a 
joint answer, they admit concert of action.^o 

Revieiv, Where in an action against two defend¬ 
ants, jadgmciu is rendered against both jointly, one 
defendant may bring error to review such judg> 
ment without joining therein his codefendant.^^ 

§ 55 . - Damages 

Damages recoverable in actions for tort are dis¬ 
cussed in Damages. In this connection reference 
is made to the Descriptive-Word Index of that ti¬ 
tle sub verbo Torts. 

Examine Pocket Parts for later cases. 


TORTUEA LEaUM PESSIMA. See 62 C.J. p 1161 
note 1. 

TORTURE. The word ^Torture” is defined as mean¬ 
ing agony, anguish, pang, or painji torment;2 ex¬ 
treme pam;3 anguish of body or mind;^ pain by 


20. Minn.—^Paunce v. Seaxles, 142 N. 
W. 816, 122 Minn 343. 

62 C J. p 1169 note 69. 

21. S.C—Boyd V. Maxwell, 2 S.E.2d 
395. 190 S C. 103. 

62 C.J. P 1160 note 70 
XxLStractions lield proper 

(1) Where an activity comes with¬ 
in the rule imposing” liability for tort 
without fault in case of injuries aris¬ 
ing from an ultra-hazardous activity, 
it IS proper to instruct jury that they 
may find for plaintiff although there 
IS no showing of negligence by de¬ 
fendant.—LiUthringer v. Moore, App., 
181 P.2d 89, affirmed 190 P 2d 1, 31 
Cal.2d 489 

(2) Other instructions held proper 
see 62 C J. p 1160 note 70 [b]. 
Instmctions held erroneous 

(1) In action against joint tort¬ 
feasors a charge that, if plaintiff is 
entitled to recover, he is entitled to 
recover either against both or not at 
all IS erroneous.—Boyd v. Maxwell, 2 
S,B.2d 395, 190 S C. 103. 

(2) Other instructions held errone¬ 
ous see 62 C.J. p 1160 note 70 [cj. 

Instruction held objectionable al¬ 
though not erroneous 

N Y.—Union Car Advertising Co v. 
Collier. 189 N.B. 463, 263 N.T. 386, 


remittitur amended 
264 NY 59’9. 

22 . Ala.—^Porter Coal Co. v. Davis, 
165 So 93, 231 Ala. 359 

62 C J. p 1160 note 71. 

23. Cal,—^Wilhelm v. Donegan, 76 P. 
713, 143 Cal. 50. 

Instructions held proper 

Cal—Wilhelm v. Donegan, supra. 

24. N.H.—Moody v. Perley, 95 A. 
1047, 78 N.H, 17 

62 C.J. p 1160 note 73 

25. Ky—^Ezell v. Outland, 72 S W. 
784, 24 Ky.L. 1970 

62 C.J. p 1160 note 74. 

26. Ga,—^Simmons v. Noble, 65 S E. 
2d 834, 84 Ga,App. 255. 

27. Kan—^Stauffer v. Remick, 15 P. 
584. 37 Kan. 454. 

Mass.—^Thayer v. Southwick, 8 Gray 
229. 

28. Kan.—'Stauffer v. Remick, 15 P. 
684, 37 Kan. 454. 

29. Tex—^Wallace v. Prairie Oil & 
Gas Co., Civ.App., 229 S.W. 353. 

62 C.J. p 1160 note 81. 

Judgment against: 

Joint tort-feasor as bar to subse¬ 
quent action see Judgments §§ 
760-761 

One or more tort-feasors see Judg¬ 
ments § 35. 
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30. Cal.—Williams v. Harter, 53 P. 
405, 121 Cal. 47. 

31. N M —^New Mexico, etc , R Co.. 
V. Madden, 34 P. 50, 7 N.M. 216. 

1. Colo —Townsend v. People, 111 P.- 
2d 236, 239, 107 Colo. 258. 

Mo—State v. Pugh, 15 (Mo 509, 511. 
N.M.—Territory v. Vialpando, 42 P.- 
64, 65, 8 NM. 211. 

2. Mo.—State v. Pugh, 15 Mo. 509,. 
511. 

N.M.—Territory v Vialpando, 42 P. 
64, 65, 8 N M 211. 

3. Mo—State v. Pugh, 15 Mo, 609, 
511 

N.M —^Territory v. Vialpando, 42 
64, 65, 8 NM. '211. 

4. N.M.—Territory v, Vialpando, su¬ 
pra. 

62 C.J. p 1160 note 6. 

5. Mo.—State v. Pugh, 15 Mo. 509, 
511. 

6. Or.—State v. Goodall, 176 P. 857, 
858, 90 Or 485. 

7. Cal—People v. Tubby, 207 P.2dl 
61, 54, 34 Cal 2d 72—People v. Hes- 
len, 163 P.2d 21. 27 

Colo.—Townsend v. People, 111 P.2d! 
2'3'6, 239, 107 Colo. 258. 


which guilt is punished or confession extorted.^ 
^‘Torture” is also the act or operation of torturing;®’ 
the act or process of inflicting severe pain, especially 
as a punishment, in order to extort confession, or 
in revenge;'^ specifically, the act of inflicting such 
pain under judicial or other authoritative order, as. 

191 N.K 583: 
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by water or fire, by the boot or thumbscrew, by 
the rack or wheel, etc.^ It is the act of inflicting 
severe pain as a punishment, as a means of persua¬ 
sion, or in revenge *, specifically, the act of inflicting 
such pain under the orders of a court of justice, 
royal commission, ecclesiastical organization, or 
other legal or self-constituted judge or authority, 
especially as a supposed means of extorting the 
truth from an accused person or as a cummutative 
punishment 5^ also the pain so inflicted.^o 

It is also defined as torment by means of the 
rack, or other contrivances for inflicting physical 
pain, employed for the purpose of extorting confes¬ 
sions;^^ the infliction of severe bodily pain either 
as punishment or for the purpose of revenge or for 
the purpose of compelling the person tortured to 
give evidence or make confessions in judicial pro¬ 
ceedings torments, judicially inflicted.^^ 

In some jurisdictions statutes make it an oflense 
to torture animals, and this offense is treated in 
Animals § 236. Statutes providing that killing 
perpetrated by torture is murder in the first degree 
are discussed in Homicide §§ 31, 32. 

TORULOSIS. A very rare and unusual disease.^^ 
It is defined as infection with torula or yeast cells.^S 


TOTA. As the first word of a maxim of which there 
have been no recent applications see 62 C.J. p 1161 
note 17, p 1163 note 92. 

TOTAL. The word implies a concept of 

completeness without regard to time,^® and generally 
comprehends all of the thing with respect to which 
the adjective is used.^^ 

As a noun, the word “total” is defined as meaning 
the wholethe whole amount.^^ 

As an adjective, “total” is defined to mean com¬ 
prising or constituting a whole ;20 all;^^ aggre- 
gate;22 completeentire full;25 absolute 
lacking no part;27 undivided;28 utter9 whole.29 

“Total” has been held to be equivalent to, or 
synonymous with, “all” see 3 C.J.S. p 869 note 1, 
and “entire” see 30 C.J.S. p 263 note 42. 

TOTALIZATOR. As a mechanical device used in 
pari-mutuel betting see Gaming § 1 g. 

TOTALLY. An adverb,^! meaning entirely.^^ It 
has been held to be equivalent to “wholly.”^^ 

TOTIDEM VERBIS. Latin for “in so many 
words.”^^ 


8. Colo.—Townsend v. People, su¬ 
pra 

9. Colo.—^Townsend v. People, supra 
Sometimes called “judicial torture” 
Colo—Townsend v. People, supra. 

10. Colo.—Townsend v. People, su¬ 
pra. 

11. Colo.—Townsend v. People, su- | 
pra. 

12. Colo—^Townsend v People, su¬ 
pra* 

13. Mo.—State v. Pugh, 15 Mo. 609, 
511. 

—Territory v. Vialpando, 42 P. 
64, 65, 8 N'M. 211. 

14. Minn.—Westereng v. City of 
Morris, 285 N.W. 717. 719, 205 Minn 
219. 

15. Stedman (Med.D. 

16. Ky.—Commonwealth Life Ins. 
Co. V. Ovesen, 78 S.W.2d 745, 746, 
2'57 Ky. 622—Mutual Life Ins. Co. 
of New York v, Wheatley, 47 S,W. 
2d 961, 963. 

Mich.—Wetherall v. Equitable Life 
Assur. Soc. of U. S., 263 N.W. 745, 
273 Mich. 680. 

17. Tex.—Travelers' Ins. Co. v. 
Richmond, Com.App, 291 S.W. 1085, 
1086—Traders’ & General Ins. Co. 
V. Valentine, Oiv.App., 81 S.W.2d 
187, 188. 

Phrases employing the word "to¬ 
tal" and of which more recent ad¬ 
judications have not been found see 


62 C.J. p 1161 note 36-^ 1163 note] 
75. 1 

18. Tex —East Texas F. Ins. Co. v. 
Blum, 13 S W. 572, 576, 76 Tex. -653. 

62 C.J. p 1163 note 76. 

19. NY —In re Merritt’s Estate, 180 
NY.S 877, 879. 

20. Utah —Intermountain Title 
Guaranty Co. v. State Tax Commis¬ 
sion, 152 P.2d 724, 726, 107 Utah 
222 . 

21. Ala.—John Hancock Mut. Life 
Ins. Co. V. Schroder, 180 So 327, 
3'30, 235 Ala. 655. 

Tex.—East Texas F Ins. Co. v. Blum, 
13 S.W. 672, 76 Tex. '653, 663. 

22. N.Y.^—In re Merritt's Estate, 180 
NY.S. 877, 879. 

23. N.Y.—In re Merritt’s Estate, su¬ 
pra. 

Complete in. degree 

Mo.—Glaze v. Hart, 36 S.W.2d 684, 
688, 225 Mo.App 1206. 

24. Utah.—^Intermountain Title 
Guaranty Co v 'State Tax Com¬ 
mission, 152 P.2d 724, 726, 107 Utah 
' 222 . 

62 C.J. p 1161 note 24 

I 25. N.Y,—^In re Merritt’s Estate, 180 
N.YS. 877, 879. 

26. Mo.—Glaze v. Hart, 36 S.W. 2d 

[ 684, 688, 225 Mo.App 1205, 

27 . s.C. —Jefferson Standard Life 
Ins. Co. V King, 163 S.B. 653, 656, 
165 S.C. 219. 


Utah.—^Intermountain Title Guaran¬ 
ty Co. V. State Tax Commission, 
152 P.2d 724, 726, 107 Utah 222 

28. Utah.—Intermountam Title 
Guaranty Co. v. State Tax Commis¬ 
sion, supra 

6'2 C.J. p 1161 note 28. 

Not divided 

N.Y—In re Merritt’s Estate, 180 N. 
YS 877, 879. 

29. Mo—Glaze v. Hart, 36 S W 2d 
'684, 688, 225 Mo.App 1205. 

30. Ala.—^John Hancock Mut. Life 
Ins. Co. V. Schroder, 180 So. 327, 
330, 235 Ala. '655. 

Utah.—Intermountain Title Guaran¬ 
ty Co. v. State Tax Commission, 162 
P.2d 724, 726, 107 Utah 222. 

62 C.J. p 1161 note 30. 

31. 'Mo.—Goodloe v. Metropolitan St. 
Ry. Co., 96 S.W. 482, 486, 120 Mo. 
App, 166. 

32. N.Y.—In re Merritt’s Estate, 180 
N.Y.S. 877, 879, 

phrases employing the word "to¬ 
tally” and of which more recent ad¬ 
judications have not been found see 
6'2 C.J, p 1163 notes 82-91, 

33. Ky.—^^tna Life Ins, Co. v. 
Shemwell, 116 S.W.'2d 328, 332, 273 
Ky. 264—Prudential Ins Co. of 
America v. Johnson, 97 S.W.2d 793, 
795, 265 Ky. 767. 

34. Black L T>. 

I 62 C.J. p 1163 note 94. 
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TOTIES QUOTIES. Latin for "as often as oc¬ 
casion shall arise.”^^ 

TOTIUS; TOTO. As the first word of maxims of 
which there have been no recent applications see 
62 G.J. p 1163 notes 96, 97. 

TOTTEN TRUST. The term "Totten Trust'' is com¬ 
monly employed,particularly by the courts of 
New York,3 7 to denote a tentative trust revocable 
at will, the trust being created by the deposit by 
one person of his own money in his own name as 
trustee for another.^^ Such deposits have been 
popularly known as “Totten Trusts” since the deci¬ 
sion in the ease of Matter of Totten, 71 N.E. 748, 
179 N.Y. 112, 70 L.R.A. 711, 1 Ann.Cas. 900.39 

Trusts of this nature are treated in the C.J.S. 
title Trusts § 54, also 65 C.J. p 293 note 29-p 295 
note 49. A "Totten Trust” is not considered to be 
a will, as stated in the C.J.S. title Wills § 143. 

TOTUM PR^FERTUR UNICUIQUE PARTI. See 

62 C,J. p 1163 note 98. 

TOUCH. To come in contact with; to be in con¬ 
tact with; also to relate to.'^^ 


In a nautical sense, the word "touch” means to 
come or to attain to; to arrive at; to reach.'^i The 
term is frequently employed in this sense in marine 
policies of insurance and is treated in this connec¬ 
tion in Insurance §§ 642-656. 

TOURIST. The noun “tourist” is defined as mean¬ 
ing one who makes a tour; one who travels from 
place to place for pleasure or culture.-^ 2 an ad¬ 
jective the word "tourist” is defined to mean of, 
pertaining to, suitable for, or serving, tourists; as 
a tourist agency, inn, tickets, camp, or cabin.^S 

TOUT. A person who solicits customers, employ¬ 
ment, or the like.^^ 

TOW. The verb "to tow” is defined as meaning to 
pull, to drag, to draw, to pull about, to drag or take 
along with one.^^ As used with respect to ves¬ 
sels it means to drag a vessel forward in the water 
by means of a rope attached to another vessel,*^ ^ 
and implies that the act is done by those on board 

of the latter.^7 

"Towing,” in the general and popular sense of the 
word, implies a pulling or dragging.^^ it denotes 
action and motionmovement;50 and means to 


35. Black L.r> 

Actions duoties toties see Actions § 
1 a (1) (f). 

36. U S.—^Helfrich's Estate v. Com¬ 
missioner of Internal Revenue, C. 
C.A.7, 14S F.2d 43, 46. 

37. K.T.—Murray v, Brooklyn Sav. 

Bank, 15 NT-S.2d 915, 917, 258 
Aw-Div. 132—In re Massey's Will, 
257 N.T.S. 578, 580, 235 App.Div. 
794—Moyer v. Dunseith, 46 l>r.Y.S. 
2d 360, 361, 180 Misc. 1004—Tiber 
V. Heller, 17 N.Y.S 2d 59, 60, 173 
Misc. 333—Murray v. Brooklyn 
Sav. Bank, 9 N.Y.S.2d 227, 232, 169 
Misc. 1014—Silk V. Silk, 295 N-Y-S 
517, 519, 162 Misc. 773—In re 

Schurer's Estate, 284 N.Y.S. 28, 31, 
157 Misc 573—In re McCann’s Es¬ 
tate, 281 N.Y.S. 445, 451, 155 Misc. 
763—^In re Clark’s Estate, 268 N. 
Y.S. 25'3, 255, 149 Misc. 374—In re 
Milton’s Estate, 265 N.Y.S 735, 736, 
148 Misc. 315—In re Reich’s Estate, 
262 N.Y.S. 623, 624, 625, 146 Misc 
'616—Steixner v. Bowery Sav. Bank, 
86 N.Y.S.2d 747, 750—Phillippsen v. 
Emigrant Indus. Sav. Bank, 86 N. 
Y.S 2d 133, 139^—Imperatnce v. Im- 
peratrice, 77 N,Y.S.2d 431, 432— 
Application of Wheeler, 72 N.Y.S 
2d 115, 117—Garhck v. Garlick, 53 
N.Y.S. 2d 321, 322—^.Application of 
National Commt rcial Bank & Trust 
Co., 50 N.Y.S.2d 274, 276. 

38- N.Y.—Murray v. Brooklyn Sav. 
Bank, 15 N,Y,S.2d 915, 917, 258 


App.Div. 132—In re Massey’s Will, 
257 N.YS. 578, 580, 235 App.Div. 
794_.Tiber v. Heller, 17 N.Y S.2d 
69, 60, 173 Misc. 333—Murray v. 
Brooklyn Sav. Bank, 9 N.Y S.2d 227, 
232, 169 Misc 1014—Silk v. Silk, 
295 NYS. 517, 519, 162 Misc 773— 
In re Schurer’s Estate, 284 N.YS. 
28, 31, 157 Misc. 573—^In re Mc¬ 
Cann’s Estate, 281 NY.S. 445, 451, 
155 Misc. 763—^In re Clark’s Estate, 
268 N.YS 263, 255, 149 Misc. 374 
—In re Reich’s Estate, 262 N.Y S. 
623, 624, 625, 146 Misc. 616—^Steix- 
ner v. Bowery Sav. Bank, 86 N.Y.S 
2d 747, 760—^Phillippsen v. Emi¬ 
grant Indus. Sav. Bank, 86 N.Y. 
S.2d 133, 139—Imperatnce v. Im- 
peratrice, 77 N.Y.S 2d 431, 432—^Ap¬ 
plication of Wheeler, 72 N.Y.S 2d 
115, 117—Garlick v. Garlick, 53 N. 
YS2d 321, ZZ2 —^Application of 
National Commercial Bank & Trust 
Co„ 50 N.Y.S.2d 274, 276. 

Every bank deposit in trust not Tot¬ 
ten Trust” 

U.S.—^Helfrich’s Estate v. Commis¬ 
sioner of Internal Revenue, C.C.A. 
7, 143 P.2d 43, 46. 

39. N.Y.—Murray v. Brooklyn Sav. 
Bank, 9 N.Y.S. 2d 227, 229, 169 

Misc. 1014. 

Other names 

Sometimes called ‘‘voluntary,” or 
“savings bank” trusts—In re Rich¬ 
ardson's Estate, 235 N.Y.S. 747, 760, 
134 Misc. 174. 


40. Webster New Int.D. 

Phrases employing the word 
“touch” or its derivatives and of 
which more recent adjudications have 
not been found see 62 O.J. p 1164 
notes 2—4. 

■41. XJ.S.—In re Moncan, C.C.Or, 14 
P. 44, 46, 8 Sawy. 350. 

42. Ga.—Jones v. State, 13 S E 2d 
462, 465, 64 GaApp. 376. 

43. Ga—Jones v. State, supra. 
Phrases 

(1) “Tourist camp” see 12 C.J.S*. 
p 889 note 22 and Innkeepers § 1. 

(2) “Tourist home” see 40 C.J.S. p- 
420 note 46.1. 

44. NY—New York Bureau of In¬ 
formation V. Ridgway-Thayer Co., 
104 N.Y.S. 202, 205, 119 App.Div. 
339. 

45. U.S.—'Maryland Casualty Co. v. 
Aguayo, D.C.Cal., 29 P.Supp. 561, 
664. 

46- N.Y.—Ryan v. Hook, 34 Hun 185,. 
191. 

47. N.Y.—Ryan v. Hook, supra. 

48. U.S —^Universal Automobile Ins. 
Co. V. Noel, CC.A.Wash, 64 P 2d 
916, 917. 

49. U.S.^—Cross V. Maryland Casual¬ 
ty Co., DC.Tex., 30 P.Supp. 925, 926. 

50. U.S—Cross V. 'Maryland Casual¬ 
ty Co., •= 1 ! rji—M; d Casualty 
Co V. At.-.,; >o, DvJ'.'a’., 29 P.Supp. 
661, §64. 
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drag behind in any way.51 

Towing o£ motor vehicles is treated in various 
connections throughout the title Motor Vehicles, 
and for specific references consult the index to that 
title. 

When one ship or vessel undertakes to tow an¬ 
other ship or vessel the service rendered may be 
either a towage service or a salvage service, the 
distinction between the two being stated in Salvage 


§ 15. If it is a salvage service it will be treated in. 
the title Salvage, whereas if it is merely a towage 
service it will be treated in the title Towage. If a 
collision oceui's while one ship is engaged in towing 
another ship the legal aspects are treated in the 
title Collision, and for specific references see the 
index to that title. 

The title Shipping deals with certain other aspects 
of a maritime towage relationship, and for specific^ 
references see the index to that title. 


61. U.S.—Universal Automobile Ins. 
Co V. Noel, C.C.A.Wash., 64 P.2d 
016, 917. 
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TOWAGE 

This Title includes the employment of tugs or vessels of any kind to expedite the progress of other 
vessels, and mutual rights, duties, and liabilities of tugs and tows, and their respective owners, char¬ 
terers, and masters. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


L m GENERAL, §§ 1-17 
II, COMPENSATION, §§ 18-33 

III LIABILITY OF TOWER FOR DAMAGE TO TOW, §§ 34-96 

A. In General, §§ 34-46 

B. Navigation of Tug and Tow by Tower, §§ 47-65 

C. Contributory Negligence or Fault of Tow; Assumption of Risk, §§ 66-72 

D. Contractual Extension or Limitation of Liability, §§ 73-76 

E. Persons Entitled to Sue, and Vessels or Persons Liable. §§ 77-82 

F. Actions and Proceedings, §§ 83-96 

IV. LIABILITY OF TOW AND OWNER FOR LOSS OR INJURY TO TUG OR TOWER, §§ 97-99 

V. LIABILITY OF TOW AND OWNER FOR DAMAGE TO CARGO, §§ 100-101 

VL LIABILITY OF TOWER AND TOW FOR INJURY TO THIRD PERSONS OTHER THAN CAR¬ 
GO OWNER, §§ 102-107 

VIL LIABILITY OF THIRD PERSONS FOR INJURY TO TOWER OR TOW, §§ 108-109 


Sub-Analysis 


L IN GENERAL—p 993 

§ 1. Definition and distinctions—p 993 

2, Regulation—p 993 
3 - Lights—p 994 

4. - Foreign tugs towing vessels of United States—p 994 

5. Contracts in general—^p 994 

6. - Authority to make—p 994 

7. - Termination—p 995 

8. Breach of contract—p 995 

9. - Deviation and delay—995 

10. -Actions—^p 996 

11. - Damages—p 996 

12. Reciprocal duties and liabilities as between tower and tow in general—^p 996 

13. Status of tug with respect to tow—p 996 

14. - Under contract changing general rules—^p 998 

15. Tug's control over tow—p 998 

16. Duty of tug to tow—^p 998 

17. Duties of tow to tug—^p 998 

See also descriptive word index in the back of this Volume 
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n. COMPENSATION—p 999 

§ 18. In general 


■p 999 

19. Amount—p 999 

20. - Deduction for delay or injury to tow—1000 

21. - Failure to complete towage—p 1000 

22. Payment—p 1000 

23. Persons entitled—p 1000 

24. Persons liable—p 1001 

25. Lien—p 1001 

26. - Under general maritime law—p 1001 

27. - Under federal statutes—p 1002 

28. - Under state statutes—^p 1003 

29. - At common law—^p 1003 

30. - Property subject to lien—p 1003 

31. - Priorities—p 1004 

32. - Loss of lien—p 1004 

33. Actions for compensation—^p 1004 


III. LIABILITY OF TOWER TOR DAMAGE TO TOW—p 1006 


A. In General —p 1006 

§ 34. Tower’s responsibility in general—p 1006 

35. - For acts of pilot—p 1007 

36. - Gratuitous service—^p 1007 

37. - Unauthorized towage—p 1007 

38. Care and skill required—p 1007 

39. - Errors of judgment—^p 1008 

40. - Acts in emergency—^p 1009 

41. Knowledge of conditions—p 1009 

42. Duration of duty to tow—p 1010 

43. Effect of injury or disablement of tow—p 1010 

44. Seaworthiness, capacity, equipment, and manning of tug—p 1011 

45. Make-up of tow—p 1013 

46. Proximate cause—p 1015 


B. Navigation of Tug and Tow by Tower —^p 1016 
§ 47. General rules—p 1016 

48. - Choice of route—p 1017 

49. - Rules of navigation and customary precautions—p 1017 

50. - Speed and starting—p 1017 

51 . - Instructions to tow—p 1017 

52. - Bad weather—p 1018 ^ 

53. - Towing through ice—p 1020 

54. Collision—p 1021 

55. - Between particular vessels—p 1021 

•56. - Conduct after collision—p 1023 

57. Fire—p 1023 

58. Stranding or grounding—^p 1023 

59. - Conduct after stranding or grounding—p 1024 

60. Striking rocks and other obstructions—p 1024 

61. Striking wharves, piers, and other stationary structures—p 1026 

62. - Bridges—1026 

63. Anchoring or mooring of tow—p 1027 

64. Abandonment of tow—p 1031 

65. Duties after disaster in general—p 1032 


See also descriptive word index in the back of this Volume 
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m. LIABILITY OF TOWEE FOR DAMAGE TO TOW—Continued 

C. Contributory Negligence or Fault of Tow ; Assumption of Risk —1032 

§ 66. In general—p 1032 

67. Seaworthiness, equipment, and manning of tow—p 1033 

68. Make-up of tow—^p 1034 

69. Navigation of tow—p 1034 

70. Anchoring, mooring, or landing tow—p 1035 

71. Abandonment of tow by own crew—p 1036 

72. Assumption of risk by tow—^p 1036 

D. Contractual Extension or Limitation of Liability-~p 1037 

§ 73. Extending liability—^p 1037 

74. Limiting liability—1037 

75. - Relieving tug from liability for negligence— p 1038 

76. - Construction and effect—^p 1039 

E. Persons Entitled to Sue, and Vessels or Persons Liable— p 1040 

§ 77. Persons entitled to sue—^p 1040 

78. Liability of tugs in general—^p 1040 

79. Liability as between two or more tugs—p 1040 

80. Liability as between tug and tow—p 1041 

81. Liability of owners, charterers, and hirers of tugs—p 1041 

82. Liability of tug owner's employees—p 1041 


F. Actions and Proceedings—^ p 1041 


1 83. 

Jurisdiction—p 1041 

84. 

Nature of action and form of remedy—p 1042 

85. 

Time to sue and limitations—^p 1042 

86. 

Parties—p 1042 

87. 

Pleading—p 1042 

88. 

- Issues, proof, and variance—p 1043 

89. 

Evidence—p 1043 

90. 

Trial—^p 1053 

91. 

- Questions of law and fact—p 1053 

92. 

- Instructions—p 1053 

93. 

- Verdict and findings—p 1054 

94. 

- Judgment or decree—1054 

95. 

Damages—p 1054 

96. 

Lien for damages—p 1056 

IV. UABILITT OF TOW AND OWNER FOR LOSS OR INJURY TO TUG OR TOWER—p 1057 

§ 97. 

In general—p 1057 

98. 

Collision—p 1058 

99. 

Actions and proceedings—^p 1058 

V. LIABILITY OF TOW AND OWNER FOR DAMAGE TO CARGO—p 1059 

§ 100. 

In general—1059 

101. 

Actions—p 1059 

VI. LIABILITY OF TOWER AND TOW FOR INJURY TO THIRD PERSONS OTHER THAN CAR¬ 
GO OWNER—p 1059 

§ 102. 

In general—^p 1059 


See also descriptive wdrd index in the back of this Volume 
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VI. UABILITY OF TOWER AND TOW FOR INJURY TO THIRD PERSONS OTHER THAN OAR- 

GO OWNEB—Continued 
§ 103. Personal injuries—1059 

104. Loss of, or injury to, property—p 1060 

105. - Liability of tower—p 1060 

106. -Liability of tow—p 1061 

107. Actions and proceedings—1062 

Vn. LIABILITY OF THIRD PERSONS FOR INJURY TO TOWER OR TOW—p 1062 
§ 108. In general—p 1062 
109. Actions—p 1063 

See also descriptive word index in the back of this Volume 


I. IN GENERAL 


§ 1. Definition and Distinctions 

Towage is the supplying of power by a vessel, usual¬ 
ly one propelled by steam, to tow or draw another; 
towage service is the employment of one vessel to 
expedite the voyage of another. 

Towage is the supplying of power by a vessel, 
usually one propelled by steam, to tow or draw an- 
other.i Towage service is the employment of one 
vessel to expedite the voyage of another^ without 
reference to any circumstance of danger,^ and a 
mere towage service is to be distinguished from 
a salvage service, as discussed in Salvage § 15, 
or from an affreightment contract involving towage, 
considered in Shipping § 106. 

Towpath, A path traveled by men or animals 
towing boats. 

"'Navigating'' distinguished. To navigate means 
to steer, direct, or manage a vessel, and implies 
that the act is done by those on board the vessel 
itself while to tow means to drag a vessel forward 
in the water by means of a rope attached to another 
vessel and implies that the act is done by those on 
board the latter.^ 

§ 2. Regulation 

Under appropriate circumstances, towboat companies 


may be subject to regulation under a statute relating to 
steamboat companies. 

A towboat company which holds itself out through 
its regularly filed tariff as willing to perform all 
the forms of towing which the public may reaso«n- 
ably 'be expected to require is devoting its property 
to a public use within the meaning of a statute clas¬ 
sifying steamboat companies operating vessels as 
common carriers and defining the word ^Vessel’’ as 
including towboats and tugs operated for the pub¬ 
lic use in the conveyance of persons or property for 
hire over and on the waters within the state,^ and 
its business is affected with a public interest ren¬ 
dering it subject to regulation,'^ even to the point 
of specifying the rates which may be charged for 
its service.^ However, a statute which prohibits 
common carriers from extending privileges or fa¬ 
cilities in the transportation of passengers or prop¬ 
erty except such as are regularly and uniformly ex¬ 
tended to all persons and corporations under like 
circumstances does not preclude a towing com¬ 
pany from agreeing to give notice to oiie employing 
it of the time at which the loading of a barge on 
which freight is to be transported is completed and 
the amount of the freight loaded thereon, although 
it is not customary to do so in the cases of ordinary 
shipments or the information is not often requested.® 


U.S.—Stevens v. The White City. 
N.T., 62 S.Ct. 347. 349, 285 XJ.S. 195, 
76 L.ESd, 699. 

2. U.S.—Squires v. The Ionian Leadr 
er, B.C.N.J., 109 F.Supp. 829. 834. 

■63 C J. p 7 note 2. 

3. U S.—Squires v. The Iqnian U^d- 
er, supra—F. Dougherty Co. v. U. 
S, DC Del. 97 F.Supp. 287, 291, 
reversed on other grounds, C.A., 
207 F.2d 62-6. 

4. Mo.-^t. Douis V. Douis Blast 

86 C.J.S.—63 


Furnace Co,, 138 S.W. 641, 647, 
235 Mo. 1, 

48 C.J. p 419 note 14. 

5. X.T.—Fyan v. Hook, 34 Hun 185. 
63 C.J. p 7 note 5. 

6. Wash.—.State v. Huykendall, 248 
F. 834 187 Wash. 602, 65 A.UR. 
954, amrmed 48 S.Ot. 41. 275 U.S. 
207, 72 D.Hd. 241. 

63 C.J. p 7 note 7. 

Eegulatipn of shipping generally see 
Shipping 5§ 1-12. 
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Status as common carrier generally 
see infra § 13, 

Tug as instrumentality of interstate 
commerce see Commerce § 42. 

7. Wash.—^State v. Kuykendall, su¬ 
pra. 

6'3 C.J. p 7 note 8. 

8. Wash.—State v. Kuykendall, su¬ 
pra. 

9. Wash.—Cary-Davis Towing Co. v. 
Spradley, 196 F. 655, 115 Wash. 
691. 
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§§ 3-6 TOWAGE 

§ 3. - Lights 

There must be compliance with statutory require¬ 
ments as to lights on towboats and tows. 

Statutes requiring steam vessels, when towing 
other vessels, to carry two bright white masthead 
lights vertically, in addition to their side lights, so 
as to distinguish them from other steam vessels, 
have been held applicable to a tug towing logs.^o 
Mere barges are not within the regulatory provi¬ 
sions of a statute requiring sailing vessels in tow 
of a steamer to carry colored lights.^^ 

§ 4. - Foreign Tugs ToTving Vessels of 

United States 

Tugs towing vessels m waters beyond the dividing 
line between the United States and foreign nations are 
Within the exception to statutes imposing a penalty on 
foreign tugs towmg documented vessels of the United 
States in the United States. 

Under statutes imposing a penalty on foreign 
tugs towing documented vessels of the United States 
in the United States, except where the towing is in 
whole or in part within or on foreign waters, wa¬ 
ters beyond the dividing line between the United 
States and another country are so far foreign as 
to 'be within the benefit of the exception.^^ 

§ 5* Contracts in General 

a. In general 

b. Construction and terms 

a. In General 

A contract of towage need not be in writing; it 
must be proved before it can be enforced or either 
party held liable for its breach. 

A contract of towage need not be in writing.^^ 
An alleged contract for towage services must be 
proved before it can be enforced or either party 


held liable for its breachAn arrangement where¬ 
by a carrier obtains the use of a barge owner’s 
barge for a particular voyage has been held not 
a contract of towage.^^ 

b. Construction and Terms 

General rules as to construction of contracts apply 
In construing a towage contract, and the terms of such 
a contract may be gathered from previous dealings, 
where not expressed. 

The general rules as to the construction of con¬ 
tracts, discussed in Contracts §§ 294-366, control 
with respect to the construction of towage con- 
tracts.i® The terms of the contract may be gathered 
from previous dealings, where not expressed.^*^ 
Where the towing of a vessel was done either by a 
towing company under an independent hiring of 
itself in its capacity as general agent for vessel 
owner, or pursuant to terms of separate tow¬ 
ing contract, which was not in evidence and 
about which there was no testimony, the towing 
will be regarded as performed under a bare towing 
agreement imposing ordinary duties and liabilities 
on the towing company.^^ On conflicting evidence 
the terms of a towage contract are for the jury,i^ 
although, where the evidence is not conflicting, the 
terms of the contract are for the court to determine 
from the language employed.20 

§ 5 . - Authority to Make 

The master of a vessel ordinarily has the power to 
contract for necessary towage; where he exceeds his 
authority, the contract will be Invalid, unless the other 
party was ignorant of the want of authority. 

The master of a vessel ordinarily has implied 
power to contract for necessary towage,^^ which 
will be binding on the owner, the owner in this 
connection being the person for whose benefit the 


10. U.S.— Xy. -S. V. The Annie S. Coop¬ 
er. r>.C.La.. 48 P. 70'3. 

63 O.J. p 8 note 12. 

11. U.S.—-U. S. V. Miller, D.CIT.T., 
26 P. 95. 

63 C.J. p 8 note 13. 

12. US.—U. S. V. The Pilot, Wash., 
50 F. 437, 1 C.C.A. 523. 

63 C.J. p 8 note 15. 

13. U.S.—The Marmor, D.C.IST.T., 
66 P.Supp. 435. 

14. U.S.—The Battler v. The Savan¬ 
nah, D.C.Pa., 28 P. 927. 

63 C.J. p 8 note 17. 

15. U.S.—^Petition of Reliance Ma¬ 
rine Transp. & Const. Corp., B.C. 
Conn., 89 P.Supp. 272, modified on 
other grrounds, C.A., 206 P.2d 240. 

Contract of alftreigThtment see @hip- 
ping § 106. 


16. U.S.—The Caspian, D.C.Pa., 14 
P.'2d 1006, afllrmed. C.C.A., 14 F.2d 
1013. 

63 C.J. p 8 note 19. 

Particular contracts constraed 

(1) Place of delivery of tow.—^The 
Benning-, D.C.Va., 44 FSupp. 645. 

(2) Other terms see 63 C.J. p 8 note 
19 [a]. 

17. U.S.—Mystic Terminal Co. v. 
Thibeault, C.C.A.Mass., 108 P.2d 
813. 

63 C.J. p 8 note 20. 

XTse of roof ou float as vantage point 

Where roof of loading platform on 
freight car float, as a matter of prac¬ 
tical necessity, was customarily used 
as vantage point from which to give 
signals to helmsman on tug and as 
means of crossing from one line of 
cars to other, usage of roof was prop- 
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erly found to be included in terms of 

oral contract of towage.—Mystic Ter¬ 
minal Co. V. Thibeault, C.'C.A.Mass., 

108 P.2d 813. 

18. U.S.—^P. Dougherty Co. v. U. S., 
D.C.1T.Y., 104 P.Supp. 711. 

19. Md—^American Towing <& Light¬ 
ering Co. of Baltimore v. Baker- 
Whiteley Coal Co., 84 A. 182, 117 
Md. 660, Ann.Cas.l914A 46. 

20. ITvr.Y.—Arctic P. Ins. Co. v. Aus¬ 
tin, 69 K.Y. 470, 25 Am.R. 221. 

63 C.J. p 8 note 22. 

21. U.S.—The Holthe, D.C.Ga., 249 
P. 783. 

63 C.J. p 8 note 23. 

Authority and duties of master gen¬ 
erally see Shipping §§ 59-66. 

22. N.Y .—Potter v, American Union 
Line, 185 IST.Y.S. 842, 114 Misc. 101. 
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ship is operated on the particular voyage whereon 
towage expense is incurred,and not necessarily 
the holder of the legal title to such, ship.^^ Where, 
however, the master^’S or mate^^ of the towing 
ship, or the master of the towed ship,'27 exceeds 
his authority in making or extending a towage con¬ 
tract, such contract is invalid, and imposes no lia¬ 
bility on either party, unless the other contracting 
party was ignorant of the master’s want of aubhor- 
ity,^s although the owner of either vessel may, if 
he sees fit, ratify such an unauthorized contract.^9 

After being superseded^ the master of a boat may 
not contract for its towage.30 

One unlazvfully in possession of boats may not 
render them liable for towage.^^ 

Representation of owners of cargo, A contract 
for towage, made by the owners of a vessel, is bind¬ 
ing on the owners of the cargo, which, as bailees, 
the owners of the vessel 'have authority to repre¬ 
sent in all matters necessary to its transportation.^^ 

§ 7. - Termination 

The contract for towage may be terminated by a 
completion of the service contracted for, by the act of 
the tow in rendering further service impossible, or by 
the elevation of the service into salvage. 

A contract for towage may be terminated by the 
completion of the service contracted for^'S or by 
the act of the master and crew of the tow in ren¬ 
dering further service impossible or unavailing.^^ 
The contract for towage may also be terminated by 
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subsequent circumstances which elevate the service 
into salvage.35 

§ 8. Breach of Contract 

A tug contracting to tow a vessel is bound to fulfill 
such agreement unless prevented by causes to which 
negligence on her part does not contribute. 

A tug which enters into an agreement to tow a 
vessel is bound to fulfill such agreement unless pre¬ 
vented by causes to which negligence on her part 
does not contribute,^® such as adverse weather con¬ 
ditions,®'^ and for a breach thereof the tug or her 
owner is liable in damages.®® A claim for damages 
against a tug for breach of a towage contract can 
be sustained only by proof of actual damage result¬ 
ing.®^ 

§ 9. - Deviation and Delay 

A slight deviation from a direct course Is not a 
breach of a towage contract where nothing was said 
about going direct; contractual limitations of liability 
for damages for delay are valid if reasonable. 

A light deviation from the direct course is not 
a breach of a towage contract where nothing was 
said about going direct.^® Recovery of damages for 
delay will be denied where delay resulted without 
fault imputable to the towers.^^ 

Contractual limitations of liability for damages 
arising from delay are valid,^^ so far as reason¬ 
able,^® and such provisions may become binding 
by implied acceptance thereof.^^ 


23- ilT.Y,—^Potter v. American Union 
Line, supra. 

24. N.T.—^Potter v. American Union 
Line, supra. 

25. U S —The Andrew J. White, U. 
C.lsrT., 108 F. 686. 

63 C.J. p 9 note 28. 

26. U.S.—^Walsh V, The Carl Haa- 
sted, P.C.N.X, 29 F.Cas lSro.17,113, 
3 N.XLaw X 18. 

63 C.X p 9 note 29. 

27. U.S.—The Clan MacLeod, D.C. 
N'T., 38 P. 447. 

63 C.X p 9 note 30. 

28. U.S.—The Oceanica, D.C.N.T., 
144 F. 301, reversed on other 
grounds 170 P. 893, 96 C.C.A. 69, 
certiorari denied 30 'S-Ct. 400, 216 
U.S. 699, 64 LEd. 343. 

29. Mich.—Botsford v. Plummer, 43 
N.W. 766, 77 Mich. 31. 

36. U.S.—^The JPames A. Wright, D. 
C.N.T., 13 F.Cas.No.7,190, 3 Ben. 
248, affirmed 13 F.Cas.No.T,191, 10 
Blatchf. 160. 

63 C.X p 9 note 3^ 


31. U.S,—Foster v. The C. E. Con¬ 
rad, D.C.N.T., '67 F, 256. 

63 C.X p 9 note 34. 

32. U.S.—The Oceanica, N.T., 170 P. 
89'3, 96 C.CA. 69, certiorari denied 
30 S.Ct. 400, 216 U.S. 699, >54 L.Bd 
343, 

33. U.S.—Wilmington Transp. Co. v. 
The Old Kensington, E.C.Cal., 39 
F. 496. 

63 C X p 9 note 37. 

Duration of tug’s duty to tow see 
infra § 42. 

34. U.S.—The W. X Keyser, Fla., 
66 F. 731, 6 C.C.A. 101. 

63 C.X p 9 note 38. 

35. N.Y,—^Vanderslice v. Newton, 4 
N.T. 130. 

Towage converted Into salvage see 
Salvage § 15. 

36. Cal.—San Francisco Bridge Co. 
V. Charles Nelson Co.. 62 P.2d 978, 
10 Cal.App.2d „685, modified on oth¬ 
er grounds and rehearing denied *63 
P.2d 769, 10 Cal.App.2d 686. 

63 C.X p 9 note 41. 

37. N.Y.—Worth v. Edmonds, 62 
Barb. 40. 

i 63 C.X p 10 note 42. 
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38. N.T.—Parmalee v. Wilks, 22 
Barb. 539. 

63 C.X p 10 note 43. 

39. U.S.—Ball V. Randerson, D.C.R. 
I., Ill F. 212, affirmed 112 F. 1022, 
60 CUA. 676—The Oscoda, D.C.N. 
T., 70 F. 110. 

Measure of damages see infra § 11. 

40. U.S.—The Mary R. McKillop, D. 
C.N.T., 23 P. 829. 

41. U.S.—^The Hercules. C.C.A.La., 
17 F.2d 871. 

63 C.X p 10 note 47. 

42. U.S.—^Hand & Johnson Tug Line 
V. Canada SS. Lines, C.C.A.Ohio, 
281 P. 779. 

63 C.J. p 10 note 48. 

Limitations as to negligence see in¬ 
fra '§§ 74-76. 

43. U.S.—The Texas, D.C.Tex., 27 P. 
2d 1'62. 

6'3 C.J. p 10 note 49. 

44- U.S.—Hand & Johnson Tug Line 
V. Canada SS. Lines.* C.C.A.Ohio. 281 
F. 779. 

63 CtJf. p 10 note 60* 
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Causing damage to tug. The tower is not entitled 
3 demurrage on the tug for delay resulting from 
is own default.'^^ 

10 . --Actions 

A suit in rem may be maintained to recover damages 
)p the breach of a partly executed towage contract, but 
jch a suit will not lie while the contract remains execu- 
>ry. 

If a towage contract has been partly executed, a 
lit in rem may be maintained to recover dam- 
^es for its breach but while the contract re- 
lains executory, an action in rem does not lie,^'^ 
though in such case admiralty will take juris- 
iction by a suit in personam against the owners.^s 

11, - Damages 

Damages recoverable for breach of a towage contract 
re such as may fairly and reasonably be considered as 
rising naturally, or such as may reasonably be supposed 
y have been in the contemplation of both parties at the 
me they made the contract as the probable result 
f the breach of it. 

The damages recoverable for breach of a towage 
mtract are either such as may fairly and rea- 
>nably be considered as arising naturally, that is, 
ccording to the usual course of things, from such 
reach of contract itself,^^ or such as may reason- 
bly be supposed to have been in the contemplation 
f’both parties at the time they made the contract as 
le probable result of the breach of it.^® If a con¬ 
tact is made under special circumstances, com- 
lunicated to both parties, the damages recoverable 
Dr a breach are not only those arising naturally, 
ccording to the usual course of things, but also 
lose which would ordinarily follow from a breach 
nder the special circumstances so known and com- 
iunicated.51 It is otherwise, however, if the spe¬ 


cial circumstances are unknown to the party break¬ 
ing the contract.s^ 

§ 12. Reciprocal Duties and Liabilities as be¬ 
tween Tower and Tow in General 

In every contract of towage there Is implied an« 
engagement that each party will perform his duty in* 
completing the contract, and that neither will unneces¬ 
sarily imperil the other or increase any risk Incidental* 
to the service undertaken. 

In every contract of towage there is implied an- 
engagement that each party, his agents and servants, 
will perform their duty in completing the contract 3- 
that proper skill and diligence will be used on board 
both the vessel towed and the tug;^^ and that 
neither, by negligence or by mismanagement, will 
unnecessarily imperil the other or increase any 
risk incidental to the service undertaken.^S If ei¬ 
ther party to the contract receives injury caused irr 
part by the neglect of the other, to which the in¬ 
jured vessel has by neglect or other fault contributed,, 
there can be no recovery.^® 

In determining the relationship between tow and 
tug, the distinction, if any, between the-status of the 
tug as berth agent and as terminal agent will not 
be pursued beyond the requirement of reconstructing 
the relations between the parties in their entirety.^'^ 

§ 13. Status of Tug with Respect to Tow 

A contract for tow is sul generis; the relationship 
between tug and tow is not that of bailee, common car¬ 
rier, or insurer, unless made so by special agreement 
or by statute. 

It has been said that a contract for tow is sur 
generis.^^ 

As bailee. The ordinary towage contract does 
not simpliciter make the tug a bailee of her tow^^ 


5. ‘CrS—^The Hercules, C.C.A.L»a., 
17 F.2d 871. 

^ O J. p 10 note 51. 

9. XJ.S.—The Somers N". Smith, D.C. 
N.Y., 159 F. 1016. 

Z C.J. p 10 note 53. 

7, TJ.S.—The Somers N*. Smith, su¬ 
pra. 

3 C J. p 11 note 64. 

5. U.S.—^Boutin v. Rudd, Wis., 82 
F. 685, 27 C,G A. 526. 

U.S.—Boutin V. Rudd, supra. 

3 CJ. P 11 note 56. 

>. U.S.—Boutin V. Rudd, supra 
i C.X p 11 note 66. 

L. il.S.—Boutin v. Rudd, supra. 

I C.J. p 11 note 57* 

Im U.S-—^Boutin V. Rudd, supra. 

3. U.S.-—The Wi J. Keyser, Fla., 56 
F. 731, 6 C.C.A* 101. 
i C.J. p 19 note 8.* 


54. U.S.—The W. J. Keyser, supra, 
63 C J. p 19 note 9. 

55. U.S.—The W. X Keyser, supra. 

63 C.X p 19 note 10. 

56. JSr.T. —^Arctic Fire Ins. Co. v. 

Austin, 69 470, 25 Am.R. 221. 

57. U.S.—Lynch v. The Edward S. 
Atwood, DC.N.Y., 82 F.Supp. 722, 
reversed on other grounds, C.A., 
Lynch v. Agwilines, Inc., 184 F.2d 
826, supplemented 186 F,2d 796. 

58. US—The Bellatrix, C.OA..Pa., 
114 F.2d 1004. 

59. U.S —Stevens v. The White City, 
IST.Y., 52 S.Ct. 347, 285 U.S. 195, 76 
L.Ed. 699—The Anaconda, C.C.A. 
Va,, 164'F.2d 224—^New York Trap 
Rock Corp. V. Christie Scow Corp , 
C.C.A.K.Y., 162 F.2d ‘624—Waldie 
V. Steers Sand & Gravel Corp., C. 
C.A.N.Y., 151 F.2d 129—The Lap¬ 
wing, C.C.A.L.a., 160 F.2d 214— 
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The Pride, C.C.A.N.T.. 135 P.2d 999 
—B. Turecamo Towing Corp. v. U. 
S., CC.AN.Y., 125 F2d 1001—The 
Bellatrix, C.C.A.Pa., 114 F.2d 1004 
—^New Orleans Coal & Bisso Tow¬ 
boat Co. V. U. S., C.C.A.La., 86 F. 
2d 63, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
& Marine Ins. Co. v. [N'ew Orleans 
Coal & Bisso Towboat Co., 57 S.Ct. 
669, 300 U.S. 676, 81 L.Ed. 881, and 
Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bis¬ 
so Towboat Co., (57 S.Ct. 669, 309 
U.a 676, 81 L.Ed. 881, amended, C. 
C.A., New Orleans Coal & Bisso 
Towboat Co. V. U. S„ 89 F.2d 967 
—The Admiral, C.C«A..Tex., 84 F.2d 
616—^Hendry Corp. v. Aircraft Res^ 
cue Vessels, C-77436 and C—77439, 
L.C.La., 113 F.Supp. 198—^New 
York Trap Rock Corp. v. Christie 
Scow Corp., D.C.N.Y., 92 F.Supp. 
959—^Petition of Traoy^ D^C.N.Y.,,. 
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or of her cargo.®<^ This rule extends to cases where 
the tow is an unmanned scow or barge,®^ and a 
fortiori where a bargee is on board but there 
are cases in which it is held that the owner of the 
tug is a bailee,®^ and it has been said, although 
generally obiter, that a bailment results when the 
tow has no one in charge.®^ 


As common carrier. While there is authority to 
the contrary,®® it is generally held that a tug is not 
a common carrier,®® unless made so by agreement 
of the parties®*^ or by virtue of statute, as dis¬ 
cussed supra § 2. 

As insurer. A tug is not an insurer of her tow®* 
or of the latter^s cargo.®^ 


92 F.Supp. 706, affirmed, C.A., 194 
F.2d 362—The Wollaston, D.C.N.T., 
62 F.Supp. 284, affirmed, C.A., 167 
F.2d 431—The Henry W. Card, D. 
C.N.T., 61 F Supp. 380, affirmed, 

C. C.A., Davison Chemical Corp. v. 
The Henry W. Card, 144 F.2d 705— 
Meng-el Co. v. Inland Waterways 
Corp., D C La., 34 F.Supp. 685— 
The Anita D, D.C.La, 28 F.Supp. 
361—The Authentic, D C.N.T., 15 
F.Supp. 780, affirmed, C.C.A, In re 
Tice Towing Line, 89 F 2d 1020— 
The Maurice R., D.C.N.T., 3 F. 
Supp. 86. 

Cal—^San Francisco Bridge Co. v. 
Charles Nelson Co., 52 P.2d 978, 10 
Cal App 2d 685, modified on other 
grounds and rehearing denied 63 P. 
2d 759, 10 Cal.App.2d 685. 

63 C.J. p 19 note 15. 

60. U.S.—Stevens v. The White City, 
N.T, 62 S.Ct. 347, 285 XJ.S. 195, 
76 L.Ed. 699—The Lapwing, C.C.A. 
La., 160 F.2d 214—The Maurice R., 

D. CN.Y., 3 F.Supp. 86. 

61. U.S.—Stevens v. The White City, 
N.Y., 62 S.Ct. 347, 286 U.S. 195, 
76 LEd. 699—New York Trap Rock 
Corp. V. Christie Scow Corp., C.C.A, 
N.Y., 162 F.2d 624. 

62. U.S.—Stevens v. The White City, 
N.Y, 67 S.Ct. 347, 285 U.S 196, 
76 L.Ed. 699—New York Trap Rock 
Corp V. Christie Scow Corp., C.C.A. 
N.Y., 162 F.2d '624. 

63. U S.—The M. M. O'Brien, D.C. 
N.Y., 60 F.2d 976. 

63 C.J. p 19 note 14. 

Duration of hailment 
Where barge was reported light to 
tug taking it in charge, and parties 
understood that services of tug were 
required to take barge for loading, 
owner of tug was a bailee and did 
not cease to be such on tying up 
barge at a light stakeboat.—Sinram 
Bros. V. Reading Co., D.C.N.Y., 18 F. 
Supp. 109. 

64. U.S.--The White City, C.C.A,ir. 
Y., 48 F.2d 657, affirmed Stevens 
V. The White (5ity, 62 S.Ct. 847, 286 
U.S 196, 76 L.Ed. 699. 

66. La,—Bussey v. Mississippi Val¬ 
ley Transp. Oo., 24 La.Ann. 166, 13 
AU1.E. 120. 

63 0.J. p 19 ^ote 19. 

Ships as common carriers generally 
see Shipping i 1^1. 

66- U.S.—Stall & McDermott v. The 
Southern Cross, C.A.La., 196.F.2d 
309-7Wa|ter a. Houglahd, Incs. y. 


Muscovalley, C.AuKy.. 184 F.2d 
530, certiorari denied 71 S.Ct. 490, 
340 U.S 935, 96 L.Ed. 675—The 
Mack, CC.A.Fla., 154 F.2d 711— 
The Lapwing, C.C.A.La., 150 F.2d 
214—The Henry W. Card, D.C.N.Y., 
61 FSupp. 380, affirmed, C.C.A., Da¬ 
vison Chemical Corp. v. The Henry 
W, Card, 144 F.2d 705—Simkins v. 
R. L Morrison & 'Sons, C.C.A Ga., 
107 F.2d 121—The Admiral, C.C.A. 
Tex., 84 P.2d 616—The Teddy Roos¬ 
evelt, D.C Or.. 192 F. 997—W. Hor¬ 
ace Williams Co. v. The Wakulla, 
D.C.La., 109 F.Supp, 698—The Vale 
Royal, D.C.Md., 61 F.Supp. 412— 
Fnedland v. The Empress, D.C.Cal., 
48 F.Supp. 348—Mengel v. Inland 
Waterways Corp., D.C La., 34 F. 
Supp. 685—^The Anita D., D.C.La., 

28 F.Supp, 3 61—iSinram Bros. v. 
Reading Co., D.C.N.Y., 18 F.Supp. 
109—The Algic, DC.Fla,, 13 F. 
Supp. 834—^The Primrose, D.C.N.Y., 

3 F Supp. 267. 

Cal.—San Francisco Bridge Co. v. 
Charles Nelson Co., 62 P.2d 978, 
10 Cal.App 2d 685, modified on oth¬ 
er grounds and rehearing denied 63 
P.2d 769, 10 Cal.App.2d 685. 

63 C.J. p 19 note 20. 

ETot coxumoxL maritime adyeuture 
A tug and her tow are not engaged 
in a common maritime adventure in 
the relation of carrier and cargo. 
—^Waldie v. The Peter C. Gallagher, 
C.C,A.N,Y., 125 F.2d 668. 

Private carriers 

U.S.—Mengel Co. v. Inland Water¬ 
ways Corp., D.C.La., 34 F.Supp. 
685. 

Ky.—^Varble v. Bigley, 14 Bush. 698, 

29 Am.R. 436. 

€7. U.S.—The Vale Royal, D.C.Md., 
61 F.Supp. 412. 

63 C.J. p 20 note 21. 

Contracts extending liability gener¬ 
ally see infra § 73. 

68 . U.S.—Curtis Bay Towing Co. of 
Va. V. Southern Lighterage Corp., 
C.A.Va., 200 F.2d 33—Stall y. Me-: 
Dermott v. The Southern Cross, C. 
A.La„ 196 F.2d 309—Walter , 

Hougland v. (Muscovalley, C.A.Ky., 
184 F.2d 530, certiorari denied 71 
S-Ct. 490, 34a U.S.. 936, 95 L.Ed. 
675—The Anaconda, C.C.A.Va., 164 
F 2d 224—The Mack, C.aA.Fla., 164 
F.2d 711—The Lapwing,’ C.aA.La., 
160 F.'2d 214—The Pride, C.C.A.N. 
Yr, 135 F.2d 999—Simkins v. R. L. 
Morrison & Sons, C,C.A.Ga,, 107 F. 
2d 121-^New Orleans Coal & B^so 
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Towboat Co. v. U. S., C,C.A.La., 86 
F.2d 5’3, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
& Marine Ins. Co. v. New Orleans 
Coal & Bisso Towboat Co., 57 S. 
Ct. 669, 300 U.S. 676, 81 L.Ed. 881, 
and Louisiana Nat, Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 67 S.Ct. 669, 300 U.S. 
676, 81 L.Ed. 881, amended, C.C.A., 
New Orleans Coal & Bisso Towboat 
Co. V. U. S., 89 F.2d 9'67—The Ad¬ 
miral, C.C.A,Tex., 84 F.2d 616—The 
Willowpool, C.C.A.N.Y., 66 F.2d 

385—^Hendry Corp. v. Aircraft Res¬ 
cue Vessels, C-77436 and C-77439, 
DC.La., 113 F.Supp. 198—W. Hor¬ 
ace Williams Co. v. The Wakulla,. 
D.C La., 109 F.Supp. 698—^Pioneer 
S. S. Co. V. Great Lakes Towing 
Co., D.C.Ohio, 68 F.Supp. 767—The 
Val No 2, D.C.N.Y., 66 F.Supp. 126 
—Campos V. Curtis Bay Towing 
Co. of Pa., D.C.Pa., $1 F Supp. 1010 
—The Henry E, D.C.N.Y., 60 F. 
Supp. 43, affirmed, C.C.A,, Exner 
Sand & Gravel Corp. v. Gallagher 
Bros. Sand & Gravel Corp., 167 P.2d 
291—Schuylkill Transp. Co. v. 

Banks, DC.Pa., 56 F.Supp. 711, re¬ 
versed on other grounds, C C.A, 
152 F.2d 405—The Cleveland, D. 
C.N.Y., 64 F.Supp. 819, affirmed, C.C. 
A, Petition of Pennsylvania R. Co , 
141 F.2d 1020—The Mariner, D.C. 
Mass., 52 F.Supp. 739—The Vale 
Royal, DC.Md., 61 F.Supp. 412— 
The Lena, D.C.N:y., 49 F.Supp. 191 
—The Mariner, D.C.Mass., 35 
Supp. 802—'Mengel Co. v. Inland 
Waterways Corp., D.C.La., 34 F* 
Supp. 685—The Anita D., D.C.La., 
28 F.Supp. 361—Sinram Bros. v. 
Reading Co., D.C.N.T., 18 F.Supp. 
109—The Algic, D.C.Fla., 13 F. 
Supp. 834—The Henry W. Card, D. 

C. N.Y., 7 F.Supp. 324—The Venus, 

D, C.N.Y, 6 F.Supp. 950, affirmed, C. 

C. A., New York Trap Rock Corpo¬ 
ration V. Cornell S. S. Co., 78 F.2d 
1008—The Dorothy R. McCollum, 

D. CN.Y., -3 F.Supp. 894. 

Cal.—San Francisco Bridge Co. y. 
Charles Nelson Co., 52 P.2d 978, 10 
Cal.App.2d 685, modified on other 
grounds and rehearing denied 52 
P.2d '759, 10 Cal.App,2d 686. 

63 C.J. p 20 note 24. 

69. U.S.—The Cleveland, D.C.N.Y., 
54 F.Supp. 819, affirmed, C.C.A., Pe¬ 
tition of Pennsylvania R. Co., 141 
F.2d 1020—The Vale Royal, D.C 
fMd., 61 F.Supp. 412- 
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Principal and agent. It has been said that a tug 
should be considered an agent and the tow a prin¬ 
cipal, especially where the captain and the pilot of 
the ship being towed were actively participating in 
the navigation of both the tow and the tug.'^O 

§ 14. - Under Contract Changing General 

Rules 

The ordinary relation between tug and tow may be 
changed by agreement of the parties. 

The relation ordinarily existing between tug and 
tow, discussed supra § 13, may be changed by agree¬ 
ment of the parties,as by contracts extending or 
limiting the tower's liability, considered infra §§ 
73-76. Accordingly, by agreement the tug may be 
made the mere servant of the tow and under her 
direction, in which case the liability of the tug may 
be limited to the mere point of furnishing a sufficient 
motive power for the tow, while the whole respon¬ 
sibility as to the time and manner of making the 
voyage or transportation will rest with the latter.'^^ 

§ 15. Tug’s Control over Tow 

Tn the absence of an agreement to the contrary, the 
tug is the dominant mind of the tow; generaliy, the 
master of the tug is responsible for the control and man¬ 
agement of both tug and tow. 

In the absence of an agreement to the contrary,73 
the tug is the dominant mind of the tow;*^^ but the 
only control surrendered to the tug and its pilot 
is such as is necessary for the towage.75 As a gen¬ 


eral rule the master of the tug is responsible for 
the control and management of both tug and tow,’^6 
although, where the tug's captain is aboard a tow 
‘ under her own steam, for any error of his there 
committed, the tug is not responsible,'^'^ and a tug 
not yet made fast to the tow will not be liable for 
damage caused by another tug's maneuvering of the 
tow.'^’S Where a flotilla of vessels is being towed 
by a tug, the tug and tow being under separate 
crews, the tug has control over the tow only to 
the extent of carrying out the towage contract 

§ 16. Duty of Tug to Tow 

The duty of a tug toward her tow, with respect 
to the liability of the tower for damage to the tow 
or cargo, is discussed infra §§ 34-96. 

Examine Pocket Parts for later cases. 

§ 17. Duties of Tow to Tug 

Generally, It is the duty of the tow to follow the 
guidance of the tug and conform to her direction. 

Generally speaking, it is the duty of the tow to 
follow the guidance of the tug,S0 j^eep as near as 
possible in her wake,^! follow the course of the 
tug,S2 conform to her movements,S3 and, in the 
absence of an agreement to the contrary,^^ to fol¬ 
low her directions.ss The captain of a tow in 
danger,S6 and the captains of other tows in the 
same string observing such danger,s7 are under a 
duty to warn the tug thereof. 


70. Wash.—Grays Harbor County v. 
The Bnman&er, 18 P.2d 2S, 171 
Wash. 396. 

71- H.T.—Wells & Tucker v The 
Steam Navigation Co., 2 N.T. 204, 
1 Seld. 132. 

63 C J. p 21 note 26* 

72. XJ.S.—The St. Francis, D.C.Md., 
72 F.Supp. 50- 

63 C.J. p 21 note 29. 

73. TJ.S.—Cleary Bros. v. The Daunt¬ 
less, C.AN.Y., 178 F.2d 72—The 
Rebecca, C.C.A.Va., 152 F 2d 607. 

63 C.J. p 21 note 30. 

74. XJ.S.—Cleary Bros. v. The Daunt¬ 
less, C.A.N.T., 178 F.2d 72—The 
Rebecca, C.C.A.Va., 162 F.2d 607. 

63 C.J. p 21 note 30. 

Time of depairttiro is for the tug 

to determine.—The Inca, Ga., 148 F. 

8'63, 78 C.C.A. 273. 

76.^ U.S.—The Bellatrlx, C.C.A.Pa„ 
114 F.2d 1004. 

76. TT.S.—D. W. Ryan Towboat Co. 
V. Draper, C.CJATex., 263 P. 31, 
certiorari denied 49 S.Ct. 483, 263 
U.S. 486, 64 D.E4. 1026. 

63 C.J. p 21 note 31. 

Responsibility of tug and tow for 


personal injuries generally see in¬ 
fra § 103. 

Responsibility of tug and tow in col¬ 
lision cases generally see infra §§ 
54-56, 98; Collision §§ 73-76. 

77. U.S.—The Sarnia, C.C.A.N.Y., 261 
P. 900. 

6'3 C.J. p 21 note 32. 

78. U S —The Frank T. Heffelfinger, 
D.C.N.Y., 201 F. 597. 

63 C.J. p 21 note 33. 

79- La.—^Department of Highways v. 
Whiteman Bros., App., 29 So.2d 
399. 

80- U.S—The Inca, Ga., 148 F. 3i63, 
78 C.CA, '273. 

Fault or negligence of tow see infra 
§§ 66-71. 

Liability of tow for damage to tug 
see infra §§ 97-99. 

81. U.S.—The Inca, supra. 

82. U.S—The Wollaston, D.C.N.Y., 
62 F.Supp. 2’84, affirmed, C.C.A., 167 
F.2d 431. 

83. U.S.—The Wollaston, supra. 

84. U.S.—Cleary Bros. v. The Daunt¬ 
less, C.A.N.Y., 178 F.2d 72—The 
Rebecca, C.CA,Va, 152 F2d 607— 
The Port George, N.Y., 183 F. 731, 
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106 C.C.A. 169, certiorari denied 
Neall V. Maryland Dredging & Con¬ 
tracting Co., 31 tS.Ct. 472, 219 U S 
689, 55 L.Ed. 348. 

85- U.S.—^Cleary Bros. v. The Daunt¬ 
less, C-A-N-Y., 178 F.2d 72—The 
Rebecca, C.C.A.Va., 152 F.2d 607— 
The Fort George, N.Y., 183 F. 731, 
106 CC.A. 169, certiorari denied 
Neall V. Maryland Dredging & Con¬ 
tracting Co., 31 set 472, 219 US. 
589, 65 LEd 348—^The Inca, Ga, 
148 F. 363, 78 C.C.A. 273. 

Duty of accoxupauying lanucli 
Where owner of derrick boat ar¬ 
ranged with tug for towing of boat 
to certain point where launch which 
was to accompsuiy the tug and tow 
would take the tow, in absence of 
agreement on behalf of tug owner 
that tug master would be subordinate 
to the launch captain, it was the du¬ 
ty of the launch captain to obey the 
tug master and take the tow at the 
designated point of delivery.—The 
Benning, D.C.Va., 44 F.Supp. 645. 

86. U.tS.—Tlie Coleraine, D C.N.Y., 
179 F. 977, affirmed 185 F. 1006, 107 
C.C,A. 663. 

87. U.'S.—The Coleraine, supra. 
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II. COMPENSATION 


TOWAGE §§ 18-19 


§ 18. In General 

Liability fop towage may rest on either express or 
implied contract; the basis of compensation must depend 
on the circumstances under which the towage is per¬ 
formed. 

Liability for towage may rest on either express 
or implied contract.^'S Whether towage is to be 
paid for according to a quantum meruit, at an 
agreed price, by wages, or by a salvage compensa¬ 
tion must depend on the circumstances under which 
it is performed.S9 The entire compensation for 
services rendered, which include services in addi¬ 
tion to towages, may be included in one general 
charge.^® 

For services not constituting towage, compensa¬ 
tion may not be recovered from one who has con¬ 
tracted to pay the cost of towage.^i 

Losses incident to performance of the towage con¬ 
tract are not ordinarily a proper item of compen- 

sation.^2 

§ 19. Amount 

a. In absence of agreement 

b. Under agreement 

a. In Absence of Agreement 

In the case of simple towage, where no price Is 
agreed on, only a reasonable compensation is allowed. 


In a case of simple towage, where no price is 
agreed on, only a reasonable compensation is al¬ 
lowed as on a quantum meruit.^^ In determining 
the amount due as on quantum meruit the courts 
will consider the running expenses of the tug,^^ and 
the customary prices for similar services.Where, 
however, the service rendered is extraordinary, al¬ 
though falling short of salvage, something more 
than ordinary charges for towing will be allowed,^® 
and in this connection the courts will consider the 
value of the towing vesseP^ and her cargo, the 
value of the property towed,99 the risk incurred,^ 
the adaptability of the vessel for towing service,2 
the time spent in deviating from course,2 and other 
factors of a similar character.^ 

b. Under Agreement 

The price agreed on by the parties In a valid con¬ 
tract will be the amount recoverable. 

A shipper may contract with a private carrier for 
towage service without regard to rates established 
by the state for common carriers.^ Where the par¬ 
ties have agreed on the amount to be paid for tow¬ 
age by valid and enforceable contract, the amount 
recoverable is that so agreed on,^ and no subse¬ 
quent circumstances will entitle the tug to recover 
more than the contract price,^ unless thereby the 
towage service is elevated to a salvage service. 


88. U.S.—The Cutchogue, DCN’.T., 
10 F.2d 671, certiorari denied 47 S. | 
Ct. 97, 273 TJ.S. 703, 71 LEd. 848. 

63 C.X p 11 note 60. 

88. TJ.S.—Hennessey v. The Ver¬ 
sailles. CC.Mass, 11 P.Cas.No. 
'6,365, 1 Curt. 363. 

Compensation for salvage see Sal¬ 
vage §§ 88-137. 

Fayment for towage service® 

Tug, which put line aboard ship 
which was not In danger or peril hut 
which had reduced its speed because 
of hot journals, and assisted ship 
over bar, and thereafter dropped tow- 
line and stood by while ship proceed¬ 
ed to dock under own power, was en¬ 
titled, in absence of agreement as to 
amount to be paid for services, to 
payment for towage services and not 
for salvage services.—Sause v. U. S., 
D.C.Or., 107 P.Supp. 489. 

90 . or.^—Stebco, Inc. v. Gillmouthe, 
221 P.2d 9'14, 189 Or. 427, certiorari 
denied 71 S.Ct 358, 340 U.S. 920. 95 
L.Ed. 665. 

81. U.6.—Smith & Sons Co. v. Trex- 
ler Lumber Co., 216 F. 134, 

132 C.C.A. 378, L.R.A.1915B 1086. 
63 C.J. p 11 note 63. 


82. U S —Southgate v. Eastern 

Transp. Co., C.C A.Va., 21 P.2d 47. 

63 C.X p 11 note 64. 

93. U.S.—The Oswego Ho. 2, D.C.N. 

T., 23 P.Supp. 311—The X C. Pflug- 
er, DC Cal., 109 F. 93. i 

63 C.X p 11 note 65. 

Charges held reasonable 
Xj.s.—Curtis Bay Towing Co. of 
Pennsylvania v. Luckenbach S. S. 
Co., D.C.Pa., 64 F.Supp. 988, affirm¬ 
ed, C.C.A., 142 F.2d 257. 

94. Ala.—Syson v. Hieronymus, 28 
So. 967, 127 Ala. 482. 

63 C.X p 11 note 66. 

95. Ala—Syson v. Hieronymus, su¬ 
pra. 

63 C.X p 11 note 67. 

96. U.S.—The J. C. Pfluger, D.C. Cal., 
109 F. 93—The Emily B. Souder, I>. 
C.H,T., 8 F.Cas.N’o.4,468, 16 Blatchf. 
185. 

More than double towage rate 

Where tug interrupted regular 
business in w'hich it was engaged to 
provide extraordinary towage serv¬ 
ices to ship, for which both parties 
contemplated that remuneration 
would be something more than reg¬ 
ular towage, payment in an amount 
more than double towage rate was 
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the fair and reasonable value of the 
services.—Sause v. U. S., D.C.Or., 107 
P.Supp. 489. 

97. U.S.—The Viola, C.C.Pa., 62 P. 
172, affirmed 66 P. 829, 6 C.C.A. 283. 

98. U.S.—The Viola, supra. 

98. U.S.—The Egypt, I>.C.Va., 17 F. 

359. 

63 C.X p 11 note 71. 

1. U.S.—The Viola, C.C.Pa., 62 F. 
172, affirmed 55 P. 829, 6 C.C.A. 
283. 

2. U.S.—The Viola, supra. 

3. U.S.—The X C. Pfluger, D.C.Cal., 
109 P. 93—The Viola, C.C.Pa., 52 F. 
172, affirmed 55 P. 829, 5 C.C.A. 283. 

4. U.S.—The Viola, supra. 

63 C.X p 12 note 76. 

5. U.S.—State of Washington ex reL 
'Stimson Lumber Co. v. Kuykendall, 
Wash., 48 S.Ct. 41, 276 U.S. 207. 
72 L.Ed. 241. 

6. U.S.^ — ^Pennsylvania R. Co. v. M. 
TdcGirr’s Sons Co., C.C.A.N.T., 287 
F. 334, certiorari denied 4'3 S.Ct. 
620, 262 U.S. 743, 67 L.Ed. 1210. 

63 C.X p 12 note 76. 

7. U.S.—The Enterprise, D.C.Pa., X8l 
F. 746. 

63 C.X p 12 note 77. 
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§§ 19-23 TOWAGE 


as discussed in Salvage § 123, A contract for tow¬ 
age will not be enforced where it resulted from 
fraudulent misrepresentation,^ or where the sum 
demanded is unreasonable and exorbitant,^ although 
as against the latter contention the agreement may 
be enforced where the services approach salvage 
in character.!^ 

Under agreement to tow as reasonably as other 
tugs will do the same work, recovery is measured by 
the reasonable value of the work done,^i and not by 
the amount for which other tugs might have been 
hired to do the work,^^ 

§ 20. - Deduction for Delay or Injury to 

Tow 

Delay or Injury to the tow will not preclude recovery 
of compensation where the tug was not at fault, but 
delay or injury which results from the fault of the tug 
Is the proper subject of a counterclaim In a suit for tow¬ 
age compensation. 

Delay,or injury to the tow,i^ for which the 
tug is not at fault, will not preclude recovery of 
compensation for towage, although where delay^^ 
or injury^^ results from the fault of the tug, dam¬ 
age arising therefrom is a proper subject of coun¬ 
terclaim m a suit for towage compensation. 

§ 21. - Failure to Complete Towage 

Hiring of a tug to tow vessels to a specified destina¬ 
tion does not necessarily imply an agreement that they 
shall in all events be towed to such destination, so as to 
preclude recovery for towage service where the tow 
never reached its destination. 

The mere hiring of a tug to tow vessels to a 
specified destination does not necessarily imply an 
agreement'that they shall in all events be towed to 
such destination, so as to preclude recovery for tow¬ 


age service where the tow never reached its destina¬ 
tion,^'^ although where disaster overtakes the tow 
the tug is ordinarily obligated to do what it can to 
help her by virtue of the towage contract.^S Fail¬ 
ure to complete a towage contract precludes re¬ 
covery of compensation where such failure is vol- 
untary,i9 or where the parties have agreed that 
such result would ensue.^o 

On the other hand, failure to complete the towage 
contract has been held not ground for denial of com¬ 
pensation where the failure was not the fault of ei¬ 
ther party to the contract,and reasonable com¬ 
pensation for the completed portion of the towage 
contract may be awarded where the failure to com¬ 
plete the contract occurred without the fault of 
either party 

§ 22. Payment 

The parties to a towage contract may stipulate as to 
the time and mode of payment. In the absence of which 
01* of a custom of the port payment will not become due 
until after the services have been rendered. 

The parties to a towage contract may make any 
stipulation they see fit as to time and mode of pay¬ 
ment of compensation.23 If they do not stipulate 
in this regard, the ordinary rule that payment for 
services is not due until after the services are ren¬ 
dered will prevail,2^ in the absence of a custom of 
the port fixing the time of payment.25 

§ 23. Persons Entitled 

The owner of the tug, his assignee, or a mortgagee 
in possession may sue to recover towage compensation. 

The right to sue and recover towage compensa¬ 
tion may rest in the owner of the vessel rendering 


8. U.S.—Dilkes v, Jansen, C.C.A. 
Md„ 263 F. 44. 

€3 C.J. P 12 note 80. 

9. U S.—^Bog'&s V. The Loutra, I>.C, 
N Y , 3 F.'Cas.No 1,601. 

63 O J. p 12 note 83. 

10. IT.S.—The Atkms Hughes, D.C. 
Pa., 114 F. 410. 

11. Ala—Syson v. Hieronymus, 28 
So. 967, 127 Ala. 482. 

12. Ala.—Syson v. Hieronymus, su¬ 
pra. 

13. tr.S.—Atlantic & Gulf Shipping 
Co. V. Marine Contracting & Tow¬ 
ing Co., C.C.A.Fla., 26 F.2d 70. 

63 C.J. p 12 note 86. 

Hamages for deviation and delay gen¬ 
erally see supra § 9. 

14. U.S.—^Atlantic & Gulf Shipping 
Co. V. Marine Contracting & Tow¬ 
ing Co., supra. 

63 C.J. p 12 note 67» ^ . 


15. V S —Lynch v. Chew, D C.Pa., 
159 F. 182. 

63 C.J. p 12 note 88. 

16. Md'—^American Towing, etc., Co. 
V. Baker-Whiteley Coal Co., 75 A. 
'341, 111 Md. 504. 

63 C.J. p 12 note 89. 

17. Md.—^Amaerican Towing & Light¬ 
ering Co. of Baltimore v. Baker- 
Whiteley Coal Co. 84 A. 182, 184, 
117 Md 660, Ann.Cas.l914A 46. 

63 C.J. p 13 note 94. 

18. U.S.—The Joseph F. Clinton, IST. 
Y., 260 F. 977, 163 C.C.A 227. 

63 C.J. p 13 note 96. 

19. U.S.—The Algitha, D.C-lMd., 17 F. 
661. 

63 C.J. p 13 note 9fl|. 

20. U.S.—California Towing Co. v. 
Benson Lumber Co., C.C.A.Cal., 113 
F.2d >66. 


21. U-S.—The Anita D., D.C.La., 28 
F.Supp. 361. 

Compensation for services and tow- 
line 

A tug owner who had complied 
with terms of towage contract, al¬ 
though barges were driven aground 
in storm, was entitled to recover com¬ 
pensation for the services and for 
towline which was rendered valueless 
during such service.—^The Anita D., 
su'pra. 

22. U.S.—^McCormick v. Jarrett, D.O. 
Mo., 37 F. 8'80. 

23. U.S.—The Queen of the Hast, C. 
C.La., 12 P. 165. 

24. U.S.^—The Queen of the East, 
supra. 

IST.Y.—Crawford v. Collins, 45 Barb. 
269, 30 How.Pr. 398. 

25. U.S.—^The Queen of the East, C. 
C.La., 12 F. 165. 

63 C.J. p 13 note 3. 
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the service,26 or in his assignee,^7 or in a mort¬ 
gagee in possession.^'S 

Master and crew of tug are not entitled to share 
in the amount awarded for towage,but it belongs 
to the owner of the tug.^o 

§ 24. Persons Liable 

Depending on the circumstances of a particular case, 
either the operator or owner of the vessel may be held 
liable for towage rendered. 

Whether the operator of the vessel,31 or the 
owner, 32 is liable for towage rendered will depend 
on the circumstances involved in the particular 
case. 

§ 25. Lien 

The existence, property subject to a lien, priority, 
waiver and loss of a lien for towage are discussed 
infra §§ 26-32. 

Examine Pocket Parts for later cases. 

§ 26. - Under General Maritime Law 

a. In general 

b. Reliance on credit of vessel 

c. Person ordering towage as affecting 

right to lien 

a. In General 

A lien fop towage may be created under general 
maritime law; there is ordinarily a rebuttable presump¬ 
tion that a lien arises for towage performed. 

A lien for towage may be created under general 
maritime law,33 and there is ordinarily a presump¬ 
tion that a hen arises for towage performed.34 
Such presumption is, however, of a rebuttable char- 


TOWAGE §§ 23-26 

acter,35 and in each case the facts must be ex¬ 
amined before a lien can be established.3S For 
breach of an executory contract for towage serv¬ 
ice, where the service was not actually rendered, 
no lien exists under general maritime law.37 Where, 
however, the contract has been partially performed, 
and is then breached by the towed ship, there will 
be a lien for towage.33 

It has been both affirmed39 and denied'^® that a 
lien arises under maritime law for towage services 
rendered a ship in her home port. Under general 
maritime law, discussed in Maritime Liens § 17, a 
lien ordinarily arises for towage services rendered 
a ship in a foreign port.^^ 

b. Reliance on Credit of Vessel 

Generally, a lien for towage does not arise unless 
the services were rendered on the credit of the ship. 

Under the general rules discussed in Maritime 
Liens § 15, if it appears that towage services were 
not rendered on the credit of the ship,^^ or that 
the surrounding circumstances were such as to 
apprise the tower that they were not to be so ren¬ 
dered,'^ 3 no lien arises The lien does not attach 
for a supposed credit given to a vessel unless the 
service is clearly shown to have been rendered or 
furnished to the particular vessel to which the 
credit was given.'^^ In other words, the intent to 
create a lien must clearly appear ;45 and a lien for 
towage can arise only by hypothecation of the 
credit of the ship,'*3 although such hypothecation 
need not be by express contract.^’^ 

Burden of proof rests on claimant to show a per¬ 
sonal credit only,'^3 or to show circumstances nega¬ 
tiving a credit to the vessel.'^^ 


26. U.S.—The John Cuttrell, D.C.N. 
Y., 9 P. 777. 

63 O J. p 13 note 4. 

27. tJ.S.—The Emma L. Coyne, D.C- 
Mich., 8 FCas.No.4,466. 

28. TJ.S.—^Kearney v. A Pile-Driver, 
D.C.NJ., 3 P. 246. 

29. U.S.—Sause v. U. S., D.C.Or., 107 
P.Supp. 489. 

63 C.J. p 13 note 7. 

30. U.S.—The J. O. Pfluger, D.C Cal., 
109 P. 93—McConnochie v. Kerr, D. 
C.N-Y., 9 P. 60. 

31- N.Y.—Patter v. American Union 
Line, 185 N.T.S. 842, 114 Misc. 101, 
63 C.J. p 13 note 3. 

32*. U.S.—Mack S. S. Co. v. Thomp¬ 
son, Mich.. 176 P. 499, 100 C.C.A 
67. 

63 C-J. p 13 note 8. 

33. U,S.—The Hatteras, N.T., 2-56 P. 
613, 166 aC.A. 586. 


Creation of lien under statute see in¬ 
fra §§ 27, 28. 

34- U.S*.—The Hatteras, supra. 

63 C.J. p 13 note 10. 

35. U.S.—The Hatteras, supra. 

63 C.J, p 14 note 11. 

36. U.S —The Hatteras, supra. 

63 C.J. p 14 note 12. 

37. U.S.—The Benefactor, D.C.Va., 
242 P. 682, modified on other 
grounds Clinton v. Smith & Terry, 
249 P, 119, 161 C.aA. 171—The 
Prince Leopold, C.C-La.., 9 P, 333, 4 
Woods 48. 

38. U.S.—-The Holthe, D.C.Ga., 249 P. 
783. 

63 C,J. p 14 note 14. 

39. U.<S.—The Mystic, D.C.Ill., 30 P. 
73—The General Cass, D.C.Mich., 10 
P.Cass.N'o.6,307, Brown Adm. 334. 

Maritime liens on domestic vessels 
in general see Maritime Liens § 17. 

40^ U.S’^—'Dalzfell v. The Danlei 

Kaine, D^O.Pa., 31 F. 746. 
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41. U.S—Hupper v. Hyde, C.C.A. 
Fla., 296 P. 862. 

6‘3 C.J. p 14 note 28. 

42. U.S.—In re A Dredge, Two Barg¬ 
es, and the Bud III, DC.Pla., 260 
P. 319. 

63 C.J. p 14 note 16. 

43- U.S.—^In re A Dredge, Two Barg¬ 
es, and the Bud III, supra. 

63 C.J. p 14 note 17. 

44. U.S.—The Alligator, H.J., 161 P- 
37, 88 C.C.A 201. 

45. U.S.—The Columbus, Pa.^ 67 P, 
653, 14 C.C.A. 322. 

63 C.J. p 14 note 19. 

46. U.S.—The Hatteras, H.T., 265 P. 
518, 166 C.C.A. 586. 

47- U.S.—In re Alaska pishing, etc., 
Co., D.C.Wash, 167 F. 875. 

63 C.J, p 14 note 21. 

48- U.S.—The Prastina, D.C.lsr.Y., 50 
F. 126, 

49, U.S.—Brastina, supra. 



§§ 26-27 TOWAGE 

a Person Ordering Towage as Affecting Right 
to Iden 

The master and the owner of the vessel may subject 
ft to a lien for towage; generally, in the absence of 
statute, no maritime lien is created for services rendered 
on the order only of her charterer. 

In the absence of the shipowner, the master of 
the vessel has power to subject it to a lien for 
towage.50 The fact that a contract for towage was 
made with the owner of the ship does not of itself 
raise a presumption of a lien,^i and in order to 
establish a lien there must be proof that both con¬ 
tracting parties intended that a lien should be 
created.®^ 

Charterer. In the absence of statute, there is no 
maritime lien against a ship for towage services ren¬ 
dered on the order only of her charterer,where 
the tower knows that he is dealing with a charter¬ 
er,^ 4 Qi- where the tower lacks knowledge as to 
whether the party ordering towage is the ship¬ 
owner, and makes no inquiry to ascertain the 
facts.^5 The tower’s knowledge that the tow is 
chartered and the necessary implication that the 
charterer and not the owner should pay for towage 
have been held sufficient under general maritime 
law to prevent creation of a towage lien,^® al¬ 
though on the tower’s books the charge may have 
been entered against the vessel and owners.®*^ 

§ 27. -- Under Federal Statutes 

a. Giving liens for necessaries 

b. Expressly granting lien for towage 

a. Giving Liens for Necessaries 

Under a federal statute providing for a lien for 
necessaries furnished a ship, towage was not ordinarily 
included; where it was included, a prerequisite to the 
creation of the Jien was the reliance by the tower on 
the credit of the ship to which towage was furnished. 

Under the act of congress of June 23, 1910, giv¬ 
ing a lien for necessaries furnished a ship, towage 
is not ordinarily classified as a ‘ffiecessary” for 
which a lien arises,^S although, under exceptional 
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circumstances, it may constitute such a ‘ffieces- 

sary.”59 

Reliance on credit of ship. Where towage may 
properly be classified as a "^necessary,” a lien there¬ 
for will be denied if the facts show that the tower 
relied on the personal credit of the parties contract¬ 
ing for towage, and not on the credit of the ship.^^^ 

1). Expressly Granting Lien for Towage 

(1) In general 

(2) Reliance on credit of ship 

(3) Right to lien as affected by provi¬ 

sions of charter party 

(1) In General 

Under a federal statute a maritime Hen exists for 
towage furnished a ship at the request of the master or 
owner. 

Under the Ship Mortgage Act of 1920, 46 U.S. 
C.A. §§ 971-975, granting a lien on a ship for tow¬ 
age furnished on the order of her owner, or of a 
person authorized by the owner, a Hen on the ship 
exists for towage furnished on the order of her 
master,her owner, or of the president of a cor¬ 
porate charterer having authority to pledge the 
credit of the ship. ^ 3 Where towage was done at 
the request of a corporation operating barges with 
the consent of their owners, the owner of the tug 
was presumptively entitled to a maritime lien.®^ 

(2) Reliance on Credit of Ship 

Under a federal statute so providing, the require¬ 
ment of the general maritime law, that towage be fur¬ 
nished on the credit of the ship or a maritime lien will 
not arise, does not apply. 

The rule of maritime law making the giving of 
credit to the ship prerequisite to attaching of a tow¬ 
age lien, discussed supra § 26, does not apply under 
the Ship Mortgage Act of 1920, 46 U.S.C.A. §§ 
971-975, which provides that it shall not be neces¬ 
sary to allege or prove that credit was given to the 
vessel and, under this same statute, the fact 


50. U.S.—Hiipper v. Hyde, C.CA. 
Pla., 296 F 862. 

63 C.J. OP 14 note 29. 

51. U.S.—The Saratoga, D.C.R.I., 100 
F. 480. 

63 C.J. OP 14 note SO. 

52. U.S—The#Saratoga, supra. 

63 C.J. p 15 note 31. 

53. U.S.-^The Mona, C.C.A.Va., 282 
P. 468. 

63 C.J. p 15 note 32. » 

54. tr.S.— The Hatteras, K.Y., 255 

P* 518, 166 C.C.A. 586—The J. Do¬ 
herty, I^C.l!LYn 2|0f F. 997. 


55. U.S—The Hatteras, N.X., 255 P, 
518, 166 C.C.A. 586. 

63 C J. p 15 note 34, 

56. US—The J. Doherty, D.O.N.Y., 
207 P. 997. 

63 C.J. p 15 note 36. 

57. U.S.—McCaldin v. The Stroma, 
H.Y., 53 P. 281, 3 C.CA. 630. 

58. U.S.—The Mona, C.C.A.Veu, 282 
F. 468. 

63 C.J. p 15 note 38. 

59. U.S.—The Yarmouth, C.C.A.La., 
262 P. 250. 

63 C.J. p 15 note 39. 

What -constitutes "‘necessaries’^ gen¬ 
erally see Maritime Liens 5 16. 
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60. US—The Mona, C.O.A.Va., 282 
I P. 468 

63 O.J. p 15 note 41. 

61. U.S.—The J. W. Hennessy, C.C, 
AlSr.Y., 67 P2d 77. 

63 C J. p 15 note 43. 

62. U.S.—The Denelfred, D.C.Mich., 
69 P.2d 213. 

63. U.S.—The J. W. Hennessy, C.C. 
AN'.Y., 57 F.2d 77, 79. 

63 aj. p 15 note 44. 

64. U.S.—The Transmarine Barge 
Ho. 100, C.C.A.]Sr.Y., 62 P.2d 252 . 

65. TJ.S.—The J. W. Hennessy, C C. 
A.N.Y., 57 P.2d 77. 
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that the furnisher of towage had the credit of the 
chatterer ordering it does not preclude his assertion 
of a towage lien on the ship,66 

(3) Right to Lien as Affected by Provisions 
of Charter Party 

The tower who has knowledge that towage is being 
furnished a charterer is charged with notice of the terms 
of the charter as to towage; but, where the charter is 
silent on the right of the charterer to impose liens on 
her, one furnishing towage on the charterer's order has 
a presumptive lien therefor. 

Under the section of the Ship Mortgage Act of 
1920, 46 U.S.C.A. §§ 971-975, providing that noth¬ 
ing in the statute shall be construed as granting 
such a lien when the furnisher knew, or by the ex¬ 
ercise of reasonable diligence could have ascer¬ 
tained, that because of the terms of a charter party, 
agreement for sale of the vessel, or for any other 
reason, the person ordering “repairs, supplies or 
other necessaries” was without authority to bind 
the vessel therefor, one furnishing towage with 
knowledge or notice that he is dealing with a char¬ 
terer®'^ is charged with notice of whatever the 
charter may contain as to towage.®® A charterer 
having management of the vessel is presumed to 
have authority from the owner to procure tow¬ 
age,®9 and, where the charter is silent as to the 
right of the charterer to pledge the credit of the 
ship or to impose liens on her, one furnishing tow¬ 
age on the order of a charterer has a presumptive 
lien therefor.*^® 

§ 28. - Under State Statutes 

Provisions of state statutes giving a lien for towage 
have been repealed to a certain extent by federal statutes. 


Provisions of state statutes giving a lien for tow¬ 
age'll have been expressly abrogated by the federal 
statute, 46 U.S.C.A. § 975, in so far as they purport 
to create rights of action to be enforced by suits 
in rem in admiralty against vessels. 

§ 29. -- At Common Law 

Although a tug is not entitled to a common-law liert 
for towage as a common carrier, the tower has been 
held entitled to a bailee's common-law lien on the toW 
while in its possession. 

Since a tug is not at common law a common car¬ 
rier, as discussed supra § 13, the furnisher of tow¬ 
age is not entitled to the lien for transportation 
charges given a common carrier on the goods trans¬ 
ported under the common law;'^2 in the capac¬ 
ity of a bailee, as considered supra § 13, the tower 
has been held entitled to a bailee's common-law 
lien on the tow while in its possession.*^® 

§ 30. - Property Subject to Lien 

A towage lien may attach to the ship, freight, and 
cargo, as necessity rn each particular case may require. 

A towage lien attaches to the ship,*^^ or to the 
ship and freight,*^® ship and cargo,*^® or to the ship, 
freight, and cargo,as necessity in each particular 
case may require. Ordinarily, however, the tug 
owner has no lien on the cargo beyond the unpaid 
freight.*^® One boat in a fleet may not be charged 
with a lien for supplies or towage furnished an¬ 
other;*^® however, where a contract provides for 
services to a fleet, each boat may be held liable for 
towage specifically rendered to it,®® and each boat 
can be properly charged with a lien for its equal 
share of towage.®^ 


Reliance on credit of vessel as pre¬ 
requisite to maritime liens general¬ 
ly see Maritime Liens § 16 c. 

Consideration for towage contract 
immaterial 

Consideration for promise to em¬ 
ploy tug owner exclusively to tow 
all corporation's barges was immate¬ 
rial on question whether credit of 
barges was relied on in supplying 
towage.—The Transmarine Barge No. 
100, C.CA.N.T., 62 F.2d 252. 

66. U.S.—The J. W. Hennessy, C.C. 
A.N.T., 57 F.2d 77. 

63 C.J. p 16 note 47. 

67. XJ.S.—The J. W. Hennessy, C.C. 
A.N.Y., 57 F.2d 77. 

68. XJ.S.—The J. W. Hennessy, su¬ 
pra. 

69. XJ.S.—The J. V^. Hennessy, su¬ 
pra. 

70. XJ.S.ir--Th6 J. W. Hennessy, su¬ 
pra. 


71. XJ S.—Dalzell v. The Daniel 

Kaine, D.C.Pa., 31 F. 746. 

63 C.J. p 16 note 53- 

72. Ill.—^Knapp, etc., Co. v. McCaf¬ 
frey, 62 N.E. 898. 178 Ill. 107, 69 
Am.S.R. 290, affirmed 20 S.Ct, 824, 
177 U.S. 638, 44 L.Ed. 921. 

Common carrier’s lien generally see 
Carriers §§ 324-333. 

73. Ill.—Knapp, etc., Co. v. McCaf¬ 
frey, supra. 

Bailee’s lien see Bailments S 35. 

Enforcement of common-law lien for 
towage see infra S 33. 

74- XJ.S.—Clifford V. Merrltt-Chap- 
man & Scott Corporation, C.C.A. 
Fla,, 57 P.2d 1021—The Eugene 
Vesta, D.C.iMich., ’28 F. 762. 

68 C.J. p 16 note 60. 

Property subject to lien generally 
see Maritime Liens §§ 8, 9. 

76- XJ.S.^—^In re Alaska Fishing, etc., 
Co., D.C.Wash., 167 F. 876. 

76- U.S.—^ih re Alaska Fishing, etc., 
Co., supra. , 


CirctLmstances allowing Hen on cargo 

Circumstances of necessity, to raise 
towage lien on cargo, must be such 
as to empower master to hypothecate 
cargo and justify tower in under¬ 
standing that cargo was intended 
thus to be burdened; the circum¬ 
stances of the instant case did not 
warrant any implication of hypothe¬ 
cation of cargo for towage, such as 
would raise towage lien on cargo.— 
Clifford V. Merritt-Chapman & Scott 
Corporation, C.G.A.Fla., 67 F.2d 1021. 

77. U.S.—^Xn re Alaska Fishing, etc.* 
Co., D.C.Wash., 167 F. 875. 

78. U.S.—Clifford v. Merritt-Chap¬ 

man & Scott Corporation, C.C.A. 
Fla., 67 F.2d 1021 . ; 

79. U.S—^The Transmarine Barge 
No. 100, C.C.AN.Y., 62 F.2d 252. 

80. U.S.—The Transmarine Barg^ 

No. 100, supra. : 

31. U.S—^The Transmarine Barge 
1 No. 100, supra. 
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§ 31-33 TOWAGE 


§ 31 . - Priorities 

Claims for towage rank equally with claims or liens 
for damage for loss of cargo occurring without fault of 
the tower, repairs, supplies, wharfage, pilotage and other 
necessaries. 

Claims for towage have been ranked equally with 
claims or liens for damages for loss of cargo occur¬ 
ring without fault of the tower,and with claims 

or liens for repairs,®^ supplies,^^ wharf age, pilot¬ 
age, as discussed in Pilots § 13, and other neces- 
saries.S® It has been stated that liens for towage 
rank behind those for seamen’s wages, salvage, and 
tort and collision liens,S7 but ahead of those for 
bottomry bonds and non-maritime claims.^^ 

§ 32. - LfOSS of Lien 

One entitled to a lien for towage will not be deprived 
of it by the stranding of the tow and loss of cargo with¬ 
out fault on his part. 

One entitled to a lien for towage under a state 
statute as well as under the general rule in admiralty 
will not be deprived thereof by the stranding of 
the tow and loss of cargo without fault on his 
part^9 Although claimants reasonably believe the 
charterer of a vessel to be the owner, they are not 
entitled to a lien for towage after their tug has 
given up the towage service.^o 

Burden of proving waiver of a Hen for towage 
rests on the party asserting such waiver.®l 

§ 33. Actions for Compensation 

a. Jurisdiction 


b. Form of action 

c. Pleading and evidence 
d Trial 

e. Costs 

a. Jurisdiction 

A contract for towage may be sued on In admiralty; 
a common-law lien for towage services may be enforced 
in a state court. 

A contract for towage is a maritime contract 
which may be sued on in admiralty.®^ 

Common-law lien for towage services may be en¬ 
forced in a state court.®® 

b. Form of Action 

Towage compensation may be recovered In an action 
In personam; an action In rem will lie where there is a 
lien for towage, but not where the contract for towage is 
unexecuted. 

As a general rule towage compensation may be 
recovered by an action in personam.®^ Where 
there is a lien for towage, compensation for towage 
may be recovered by a proceeding in rem against 
the towed vessel,®5 whether the lien is given by the 
general rules of the maritime law®® or by a local 
statute.® 7 

Unexecuted contract Libel in rem will not lie 
to enforce a claim for towage under an unexecuted 
contract.®® However, where there has been part 
performance followed by a breach of the towage 
contract by the towed vessel, a libel in rem will 
lie.®® 


82. U.S—The H. & S. No. 3, B.C. 
Wash., 243 F. 725. 

!Liien for damag'es see infra § 96. 
Priorities of maritime liens generally 
see Maritime Liiens §§ 50-60 
Priority of pilotage lien generally see 
Pilots § 13. 

Relative priority of towage and 
claims for: 

Oeneral average see Maritime I^iens 

§ 66 . 

Wages of seamen see Seamen '§ 149. 

83. ir.S.—The William Lelshear, B. 
C.M^., 21 F.2d 862—Todd Shipyards 
Corp^ V. The City of Athens, B.C. 
Md., 83 F.Supp. 67. 

U.S.—The William Leishear, J>. 
C.Md.^ 21 P.*2d 862—Todd Shipyards 
Corp. V. The City of Athens, D.C. 
Md., 83 P.Supp. 67. 

85. U.S.—^The William Ijelshear, D. 
C.Md., 21 P.2d 862~Todd Shipyards 
Corp. V. The City of Athens, D.C. 
Md., 83 P.Supp. 67. 

88. U.Sv—^The William Deishear, D. 
CJMd., 21 P.2d 862—^Todd Shipyards 
r<5orp. V. The City of Athens, D.C. 
83 P.Supp. 67. 


87. U.S.—^The William Leishear, D. 
C.Md., 21 P.2d 862—Todd Shipyards 
Corp. V. The City of Athens, D.C. 
Md., 83 PSupp. 67. 

88. U.S.—The William Leishear, D. 
C.Md., 21 F.2d 862—Todd Shipyards 
Corp. V. The City of Athens, D.C. 
Md., 83 P.Supp. *67. 

89 . U S.—^The H. & S. No. 8, D.C. 
Wash., 243 F. 725. 

Loss of maritime lien generally see 
Maritime Liens §§ 61—78. 

90. U.S.—^King v. Smith, C.C.AFla., 
30 P,2d 890. 

91. U.S.—The J. W. Hennessy, C.C, 
A.N.Y., 57 P2d 77. 

63 C.J. p 17 note -76. 

92. UlS—^Knapp, etc., Co. v. McCaf¬ 
frey, Ill,, 20 S.Ct. 824, 177 U.S. 638, 
44 D.Ed. 921. 

1 C.J. p 1276 note IS. 

Damages for breach of towage con. 
tract 

U.S.—^Ideal Cement Co. v. Home Ins. 

Co., DC.Ala., 112 P.Supp. 413. 

1 C.J. p 1276 note IS [aL 

93. U.S.—Knapp, etc., Co., v. MoCaf- 
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frey. Ill., 20 S.Ct 824, 177 U.S. 638, 
44 LEd. 921. 

1 C.J. p 1254 note 71 [i]. 

Lien for towage generally see supra 
§§ 20 ^ 29 . 

94. U.S.—Mack Steamship Co. v. 

Thompson, Mich., 176 P. 499, 100 
C.C.A. 67. 

95. U.S.—^Mack Steamship Co. v. 

Thompson, supra. 

96. U.S.—Mack Steamship Co. v. 

Thompson, supra. 

63 C.J. p 17 note 81. 

97. U.S.—Mack Steamship Co. v. 

Thompson, supra. 

98. U.S,—Clinton v. Smith & Terry, 
Va, 249 P. 119, 161 C.C.A. 171. 

63 C.J. p 17 note 83—1 C.J. p 1277 
note 17. 

Lien on unexecuted contract see su¬ 
pra 5 26. 

99. U.S.—The Holthe, D,C.Ga, 249 P. 
783. 

Where travelizig to ship was suffi¬ 
cient part performance of the con¬ 
tract, it was held that an action in 
rem would lie.—^The Williams, C.C. 
Mich., 29 P.Cas.No.17,710, Brown 

Adm. 208. 
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TOWAGE § 33 


Bill in equity will lie to enforce a common-law 
lien for towage.^ 

Time of filing. Under the Suits in Admiralty- 
Act, 46 U.S.CA. §§ 741-752, there is no limitation 
as to the time of filing a libel against a cargo for 
towage service.^ 

c. Pleading and Evidence 

(1) Pleading 

(2) Evidence 

(1) Pleading 

In the absence of a statute to the contrary, the libel 
tnust aver performance on the credit of the vessel. 

In the absence of a statute to the contrary, the 
libel must aver that services were performed on the 
credit of the vessel, in order to support a suit in 
rem for towage.^ An answer in a suit to recover 
for towage may present a counterclaim for damages 
from enforced idleness of equipment due to dam¬ 
age to the barge carrying it, caused by negligent 
towage.'* 

(2) Evidence 

(a) Burden of proof 

(b) Admissibility; weight and sufficiency 
(a) Burden of Proof 

The burden of proving the case rests on the plaintiff 
€Uing for towage compensation. 

Under the general rules, discussed in Evidence 
§§ 103-113, and Admiralty § 138, the burden of 
proving his case rests on a plaintiff suing for towage 
compensation.^ 

Where the nature of service rendered was sal¬ 
vage, the burden of proof rests on one claiming 


that compensation was to be limited to towage un¬ 
der contract.® 

Defendant does not have the burden of proving 
allegations in a counterclaim, which do not go to 
the substance of the issues involved.*^ 

(b) Admissibility; Weight and Sufficiency 

General rules governing the admissibility and weight 
and sufficiency of evidence control in suits for towage 
compensation. 

The general rules governing admissibility of evi¬ 
dence, discussed in Evidence §§ 158-1015, and in 
Admiralty § 139, control in suits for towage com¬ 
pensation. ^ 

Weight and sufficiency. Particular evidence in 
actions for towage compensation has been held suf¬ 
ficient to show bad weather excusing delay m per¬ 
formance of towage,^ rate for towage services, 
seaworthiness of the tug,il and the status of defend¬ 
ant as principal of the captain contracting for tow- 
age.^^ Likewise, other evidence in actions for 
towage compensation has been held insufficient to 
show the rate for towage compensation,^^ and the 
negligence of the tug.^^ 

d. Trial 

General rules governing Instructions and costs con¬ 
trol in suits for towage compensation, and, on conflicting 
evidence, questions of fact are for the Jury. 

The general rules governing instructions, dis¬ 
cussed in the C.J.S. title Trial §§ 266-448, also 64 
C.J. p 510 note 2-p 1008 notes 15-99, control in 
actions for towage compensation,^® and, in ac¬ 
cordance with the general rules, considered in the 
C.J.S. title Trial §§ 203-219, also 64 C.J. p 296 note 
48-p 367 note 25, on conflicting evidence questions 
of fact are for the jury.l® 


1. U.S.—Knapp, etc., Co. v. McCaf¬ 
frey, Ill., 20 S.Ct. 824, 177 XJ.S. «38, 
44 L.Bd. 921. 

U.S.—Olavarria & Co. v. TJ. S., D. 
C.Ala., 6'6 F.Supp. 768. 

3. U.S.—The Marne, U.C.Conn., 189 
F. 419. 

4. Or.—State ex rel. Mitchell v. U. S. 
Fidelity & Guaranty Co., 24 P.2d 
1037, 144 Or. 635. 

6. IT.Y.—^Potter v. American Union 
Line, 185 N.T.S. 842, 114 Misc. 101. 
'83 C.J. p 17 note 88. 

3. U.Sv—The Lowther 'Castle, D.C. 
N.J., 196 F. 604. 

V. Wash.—Cary-Davis Towing Co. v. 

Spradley, 196 P. 865, 116 Wash. 93. 
83 G.J. p 17 note 9L 


8. Md.—^American Towing & Light¬ 
ering Co. of Baltimore v. Baker- 
Whiteley Coal Co., 84 A. 182, 117 
Md. €60, Ann.Cas.l914A 46. 

63 C.J. p 18 note 93. 

9. U.S.—The Smith Terry ITo. 1, B 
C.Fla, '34 F.2d 670, affirmed, C.C.A., 
Hupper V. Hyde, 296 F. 862. 

6*3 C.J. p 18 note 96. 

10. U.S,—The Trinidad, B.C.Or., 10 
F.2d 849. 

63 C.J. p 18 note 9'7. 

11. U.S.—The Smith Terry ISTo. 1, I>. 
C.Fla, 34 F.2d 670, affirmed, C.C.A., 
Hupp«r V, Hyde, 296 F. 862. 

63 C.J. p 18 note 98. 

12. N.Y.—^Potter v, American Union 
Line, 185 N.T.S. 8.42, 114 Misc. 101. 

83 O.J. p 18 note 99. 
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13. U.S.—The Trinidad, D.O.Or., 10 
F.2d 849. 

63 C.J. p 18^ note 97. 

14. U.S —^Neall v. P. Dougherty Co., 
D.C.NT., 168 F. 416, affirmed 180 
P. 394, 103 C.C.A. 540. 

63 C.J. p 18 note 96. 

15. Md.—^American Towing & Light¬ 
ering Co, of Baltimore v. Baker- 
Whiteley Coal Co., 84 A, 182, 117 
Md. 660, Ann.Cas.l914A 46. 

63 C.J. p 18 note 3. 

16. (Md.—^American Towing & Light¬ 
ering Co. of Baltimore v. Baker- 
Whiteley Coal Co., supra. 

63 C.J. p 18 note 6. 

Trial in admiralty generally see Ad¬ 
miralty 5§ 145-156. 
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§§ 33-34 TOWAGE 


e. Costs 

Costs may be recoverable In a suit for towage com- 
pensation. 


Costs. The general rales as to costs, discussed in 
Admiralty §§ 196-204, and in Costs §§ 1-480, ap¬ 
ply in a suit to recover towage compensation.^^ 


nr. LIABILITY OF TOWEE FOE DAMAGE TO TOW 


A. IN GENERAL 


§ 34. Tower’s Responsibility in General 

A tower is not liable for danaage to a tow in the 
absence of negligence. 

The mere fact that her tow receives an injury 
capsizes,^® or founders^^^ does not render the tug 
liable, or, as considered infra § 89, raise a presump¬ 
tion of fault against her. In other words, the tug 
and her operators are not liable for loss of, or in¬ 
jury to, the tow occurring without their negli¬ 
gence^^ or alErmative misconduct,and, where the 
tug performs her duties, and damage results to the 
tow which could not have been prevented by the 
exercise of reasonable care and skill in the act of 
towing, she is not liable therefor.^® Likewise, the 
tug, as discussed infra § 67, is not responsible for 


any injury to the tow by reason of a defect or 
deficiency in her condition, construction, or appoint¬ 
ments. One undertaking towage services for an¬ 
other will, however, be held responsible for any in¬ 
jury resulting to the tow from failure to perform 
the duties imposed, and for negligence the tower 
must respond in damages.^^ 

Exercise of due care. The exercise of due care 
includes, not only proper and safe navigation of the 
tug on the journey, 2 ® but the furnishing of safe, 
sound, and suitable appliances and instrumentalities 
for the service to be performed,the proper make¬ 
up of the tow preparatory to the voyage, infra § 45, 
the giving of proper instructions as to the manage¬ 
ment of the tow, infra § 51, and the safe mooring 


17. U.S.—The Raven, DO Mass., 27 
P. 470. 

63 CJ. p 18 note 7. 

18 . XT.S —The Lizzie D. Shaw, C C.A. 
Pa., 47 P2d 820. 

63 C.J. p 22 note 50. 

19. U.S.—Stall & McDermott v. The 
Southern Cross, C.A.La, 196 F.2d 
•309. 

20- U.S.—Delaware Dredging- Co. v. 
Graham, DC Pa., 4-3 F.2d 852. 

63 C.J. p 22 note 51, 

21- U.S—The Pride, CC.AK.Y., 135 
F.2d 999—The Bellatrix, C C.A.Pa., 
114 F.2d 1004—The Roslyn, C C.A. 
3Sr.Y., 93 P.2d 278—Ideal Cement Co. 
V. Home Ins. Co., D.C.Ala., 112 F 
Supp. 413—^Pioneer S. S. Co. v. 
Great Lakes Towing Co., D.C.Ohio, 
68 F.Supp. 757—^New York Trap 
Rock Corp. V. Christie Scow Corp., 
D.C.K.Y., 68 F.Supp. 392, affirmed, 

C. C.A., 162 F.2d 624—The Graebner, 

D. C.lsr.Y., 66 F.Supp. 456—The 

Cleveland, D.C.N.Y., 54 F.Supp. 819, 
affirmed, C.C.A., Petition of Penn¬ 
sylvania R. Co., 141 F.2d 1020— 
Leary v. City of New York, D.C. 
N.Y., 52 F.Supp, 643—^The Lena, D. 
C.N.Y., 49 F.Supp. 191—Conners 

Marine Co. v. Wathen, D.C.N Y., 43 
F.Supp. 283—The Dorothy R. Mc¬ 
Collum, D.C.N.Y., 3 F.Supp. 894. 

63 C.J. p 22 note 63, p 21 note 41 [a], 

22. U.S.—Cranberry Creek Coal Co. 
V. Red Star Towing & Transporta¬ 
tion Co., C.C.A.N.Y., 33 F.2d 272, 
certiorari denied 50 S.Ct, 67, 280 
U.S. 696, 74 L.Ed. 643. 

63 C.J. p 22 note 64. 


23. U.S.—Winslow v. Thompson, 
Me, 134 P. 546, 67 C.C.A. 470. 

63 C.J. p 22 note 55. 

24. U.S.—Walter G. Hougland Inc v. 

Muscovalley, C.A.Ky., 184 F.2d 530, 
certiorari denied 71 SCt. 490, 340 
US. 935, 95 LEd. 675—The Anna 
O'Boyle, CCA.lsr.Y., 122 F.2d 286, 
rehearing denied 124 P.2d 180—• 
Thorne Neale & Co. v, Reading Co., 
CCA.NY., 87 P.2d 694, certiorari 
denied Reading Co. v. Thorne Neale 
& Co., 58 S.Ct. 10, 302 U.S. '690, 82 
L.Ed. 533—^Bouchard Transp. Co. v 
Reading Co., C.CA.N.Y., 87 F 2d 
694, certiorari denied Reading Co. 
V. Bouchard Transp Co., 68 S Ct. 
10, 302 U.S. 690, 82 L.Ed. 633—The 
Nat. Sutton, C.C.A.NY., 62 F.2d 
787, reheard In re W. E. Hedger 
Co., 63 F.2d 1021—The Irving, D.C. 
N.Y., 74 F.Supp. 514—The Vale 

Royal, D.CMd., 51 F.Supp. 412— 
The Algic, D.C.Pla., 13 F.Supp. 834. 

6’3 C.J. p 22 note 57. 

Towage contract 

(1) It has been held that the mere 
fact that tug had no towage contract 
with tow would not excuse damage to 
the tow negligently caused or con¬ 
tributed by the tug—'The Chelsea, D. 
C.N.Y., 68 F.Supp, 96'9. 

(2) A towing and lighterage com¬ 
pany, which under an oral agreement 
provided towing service for owner of 
tank barge but frequently dispatched 
tugs owned by others was held not 
liable for damage to barge abandoned 
in sudden storm by tug dispatched by 
company but owned by another, in 
absence of contract by company un¬ 
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dertaking towage on voyage involved. 
—The Brilliant, D.C Pa, 64 F.Supp. 
612. 

(3) Contracts extending or limiting 
tower’s liability see infra §§ 73-76 
Movement of -tog; conduct aboard 
her 

In order to impose liability on a 
tug for damage to a tow it is not es¬ 
sential that such damage result ei¬ 
ther from physical movement of the 
tug or from conduct of her master 
or crew only when aboard her.—The 
Anna O'Boyle, CC.AN.Y., 122 F.2d 
286, rehearing denied 124 F.2d 180. 
Direction of third persons 

Pact that a tug was operating un¬ 
der the direction of third persons 
does not excuse it from liability for 
damage to tow resulting from tug’s 
own negligence.^—^Rice v. The Marion 
A. C Meseck, C.C.A,N.Y., 148 F.2d 622, 
certiorari denied 66 S.Ct. 52, 326 U.S. 
740, 90 L.Ed. 442. 

25. U.S.—^Walter G. Hougland Inc. 
V. Muscovalley, C.A.Ky., 184 F.2d 
530, certiorari denied 71 S.Ct. 490, 
340 U.S. 935, 95 L.Ed. 675—O’Don¬ 
nell Transp. Co. v. M. & J. Tracy, 
Inc., C.O.A.N.Y., 150 F 2d 735. 

63 C.J. p 23 note 58. 

26. U.S.—The Britannia, D.C.Va, 148 
F. 495. 

63 C.J. p 23 note 60. 

Navigation of tug and tow generally 
see infra §§ 47-61. 

27. Philippine —^Limpangco Sons v. 
Yangco SS. Co., 34 Philippine 597. 

63 C.J. p 23 note 61. 

Seaworthiness, capacity, equipment, 
and manning of tug see infra § 44. 
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or anchoring of the tow at completion of the 
voyage, infra § 63, 

Inevitable accident. In order to sustain a defense 
of inevitable accident, freeing the tug and its op¬ 
erators from liability for injury to the tow, the 
tower must show that it was without fault,28 and 
such defense is unavailable if the master of the 
tug failed to display due nautical skill.29 

§ 35. - For Acts of Pilot 

Ordinarily a tug and her owners are not liable for 
damages to a tow caused by the fault of a pilot. 

Ordinarily the tug and her owners are not liable 
for damages to the tow caused by the fault of a 
pilot,30 although they are liable if damages arose 
through the negligent manner m which the tug exe¬ 
cuted a pilot’s proper order,3t or resulted from neg¬ 
ligence of a pilot furnished by the tug.32 

§ 36. - Gratuitous Service 

One towing without charge is under a duty to use 
due care and is liable for failure to do so. 

One undertaking towage, although without 
charge, is under a duty to use due care in the per¬ 
formance of such undertaking, and is liable for 
damages resulting from failure to do so.33 A 
gratuitous tower is not, however, liable for injuries 


TOWAGE §§ 34-38 

to a tow which are not due to the tower’s negli- 

gence.34 

§ 37. - Unauthorized Towage 

A tower acting without proper authority acts at his 
peril and Is liable for resultant damage to the tow. 

Where a tug undertakes towage of a vessel with¬ 
out proper authority, the tower acts at his peril, and 
is liable for resultant damage to the tow.35 

§ 38. Care and Skill Required 

a. Degree 

b. As affected by surrounding circum¬ 

stances 

a. Degree 

A tug a-nd her operators must exercise reasonable skill 
and care, but the exercise of the highest possible degree 
of skill and care is not required. 

The tug and her operators are not required to 
exercise the highest possible degree of skill and 
care,36 but it is sufficient if they exercise reason¬ 
able skill and care.37 They are, however, bound to 
exercise reasonable skill, care, and diligence in 
everything relating to the work,38 that degree of 
caution and skill which prudent navigators usually 
employ in similar services,36 and must display com- 


23. U.S.—^Petition of Red Star Tow¬ 
ing, etc, Oo., D.C., 30 F 2d 452, 45'3, 
affirmed, C.C.A., SO F.2d 454, certio¬ 
rari denied 49 S.Ct. 265, 279 US. 
844. 73 L.Ed 989—63 C.J. p 23 note 
6'5. 

29. tJ S.—Petition of Red Star Tow¬ 
ing & Transportation Co., supra, 

30. U.S.—Cary-Davis Tug & Barge 
Co. V. U. S., C.C.A.Wash., 8 P.2d 
324. 

63 C.J. p 23 note 67. 

31. U.S.—Cary-Uavis Tug & Barge 
Co. V. U. S., supra. 

32 . U.S.—The Severance, C.C.A.lSr.C., 
162 P.2d 916, certiorari denied 
Stone V. Diamond S. S. Transp. 
Corp, 66 set. 1344, 328 U.S. 853, 
90 LEd. 1'626. 

63 C J. p 23 note 69. 

Degree of care and skill required of 
tug captain undertaking to act as 
pilot see infra § 38. 

33. U S.—King V. Red Star Towing 
4& Transportation Co., D.C.K.T., 48 
F.2d 633. 

€3 C.J. p 23 note 70. 

34. U.S.—Dougherty Co. v. U. S., 
C.A.Del., 207 P.2d 626. 

35. U.S.—The James B. Newsome, D, 
C.Bla., 14 P.2d 244. 

63 C.J. p 52 note 4. 

36. 'Me.—Kennebec Towage Co. v. 
State, 62 A ?d 1 66, 142 Me. 827. 

63 C.J. p 23 note 72. 1 


37. U S.—Simkins v. R. L. Morrison 
& Sons, C.C.A.Ga., 107 F.2d 121— 
The Admiral, C.C.A.Tex., 84 F 2d 
616—^P. Dougherty Co. v. U. S., D C. 
Del., 97 F.Supp. 287, reversed on 
other grounds, C.A., 207 F.2d 626— 
Stall & McDermott v. The South¬ 
ern Cross, D.C.La., 95 F.Supp. 612, 
affirmed, C.A„ 196 F.2d 309—The 
Anita D., D.C.La., 28 F.Supp. 361. 

63 C.J. p 24 note 73 

Degree of skill, care, and prudence 
necessary for management of sea¬ 
worthy boat 

U.S—The Rondout, DC.N.T., 63 P. 
Supp. 736. 

38. U.S.—Walter G. Hougland, Inc 
v. Muscovalley, C.A,Ky., 184 F.2d 
630, certiorari denied 71 S.Ct. 490, 
'340 U.S. 936, 95 L.Ed. 675—The 
Mack, C.C.A.Fla., 164 F.2d 711— 
The Tillie S., C.C.A.N.Y., 123 F.2d 
899—The Helderberg, C.C.A.N.T., 
94 P2d 649—The Roslyn, C.C.A.N. 
Y., 9'3 P.2d 27'8—'Sinrom Bros. v. 
Reading Co., D.C.N.Y., 18 F.Supp. 
109—The Algic, D.C.Fla., 13 F. 
Supp. 834—^The Venus, D.C.N.Y., 6 
F.Supp. 950, affirmed, C.C.A., New 
York Trap Rock Corporation v. 
Cornell S. S. Co., 73 P.2d 1008. 

Me.—^Kennebec Towage Co. v. State, 
62 A.2d 166, 142 Me. '327. 

6-3 C.J.'P 24 note 74. 

“ ^Iteasonable care’ • . . is to be 
determined in each situation by bal¬ 
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ancing the risks Imposed upon others 
by not taking precautions against the 
cost and trouble of the precautions."" 
—Waldie v. Steers Sand & Gravel 
Corp., CC.A.N.Y., 161 F.2d 129, 130. 
Care commensurate with difficulty of 
maneuver 

"Tf the maneuver to be performed is 
a difficult one, care commensurate 
with the difficulty must be used.”— 
The Algic, D.C.Fla., 13 F.Supp. 834, 
837. 

Duty to keep under observation 

It was duty of tug towing another 
tug to keep the tow under observa¬ 
tion.—The Mariner, D.C Mass., 62 F. 
Supp. 739. 

39. U.S.—Curtis Bay Towing Co. of 
Va. V. Southern Lighterage Corp., 
C.AVa., 200 P.2d 33—^Sternberg 
Dredging Co. v. Moran Towing & 
Transp. Go., C.A.N.Y., 196 F,2d 1002, 
rehearing denied 200 F.'2d 603— 
Stall & McDermott v. Southern 
Cross. C.A.Da., 196 F.2d 309'—The 
Lapwing, C.C.A.La,, 160 F.2d 214— 
The Wyoming, D.C.'Mass., 68 F.2d 
789—^Hendry Corp. v. Aircraft Res¬ 
cue Vessels, C-77436 and C—77439, 
D-CLa., 113 F.Supp. 198—^Pioneer 
S. S. Co. V. Great Lakes Towing 
Co., D.C Ohio, 68 F.Supp. 767—Cam¬ 
pos V. Curtis Bay Towing Co. of 
Pa., D.C.Pa., 61 F.Supp. 1010— 
Schuylkill Transp. Co. v. Banks, D. 
C.Pa., 66 F.Supp. 711, reversed on 
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petent seamanship in the handling of the tow.^® 
h. As Affected hj Surrounding Circumstances 

In determining whether the tower has exercised the 
requisite care and skill regard must be had to all the 
surrounding circumstances. 

In determining whether the tower has exercised 
the degree of care and skill required, regard must 
be had to all the surrounding circumstances,^^ such 
as the character^^ and condition^^ of the tow, the 
danger of the work,44 the extent of the voyage, ^5 
knowledge of natural conditions^® and special haz¬ 
ards incident to the waters to be traversed,^^ and 
the standard of skill prevailing at the time and 
place of the accident.^® 


§ 39 ^ -Errors of Judgment 

The tug and her owner are not liable for mere 
errors of Judgment which do not In themselves consti¬ 
tute negligence, unless they are of a character which 
nautical experience and good seamanship would condemn. 

Where the master of a tug is an experienced and 
competent man, much must be left, as occasion 
arises, to his judgment and discretion in the manage¬ 
ment of the tow, which will be controlling in the 
absence of mistake amounting to negligence.^s In 
other words, the tug and her owner are not liable 
for mere errors of judgment,50 which do not in 
themselves constitute negligence,5i unless they are 
of a character which nautical experience and good 
seamanship would condemn,52 in which latter case 
liability cannot be avoided on the plea of an error 
of judgment.53 In determining whether the master 


other grounds, C.C.A., 152 P.2d 405 
—^The Cleveland, D-C N.T», 54 P. 
Supp. S19. affirmed, C.CA., Petition 
of Pennsylvania R. Co, 141 P,2d 
1020—The Vale Royal, D C.Md , 51 
P.Supp. 412—The Raleigh, D.C.Md., 
50 P.Supp. 961—The Penning, D.C. 
Va., 44 P.Supp. 645—-Mengel v. In¬ 
land Waterways Corp., D.C.La., 34 
P.Supp. 685—The Algic, D.C.Pla., 13 
P.Supp. 834—The Dutton No. 6, D. 
C.N.Y., 9 P.Supp. 233, affirmed, C.O. 
A., 82 P.2d 999, 

63 C.J. p 24 note 75. 

Pilot 

(1> By undertaking to act as pilot 
of a steamship being towed up a riv¬ 
er by a tug, the tug captain promised 
the skill of his art.—The Severance, 

C. C.A.N.C., 152 P.2d 9^16, certiorari 

denied Stone v. Diamond S. S. Transp. 
Corp., 66 S.Ct. 1344, 328 U.S. 853, 90 

D. Ed. 1626. 

(2> Liability of tower for acts of 
pilot generally see supra § 35. 

Skill and care Incident to prudent 
navigation 

—^The Lizzie D Shaw, D.C.N.Y., 
16 P.Supp. 727, affirmed, C.C.A,, 92 
P.2d 65, certiorari denied Interna¬ 
tional Salt Co. V. Diamond P. 
Transp. Co., 53 S.Ct. 410, 302 U.S 
764, 82 L.Pd, 593. 

U.S.—^Dameron-White Co. v. An¬ 
gola Transfer Co., C.C.A.La., 19 P. 
2d 12. 

41. U.S.-^Gurtis Bay Towing Co. of 
Va. V. Southern Lighterage Corp-, 
aA,ya«, 200 P.2d 33. 

63 C.J, p 25 note 78. 

Bearings by eye or ear 

In determining whether due care 
was used by master of tug with 
barges in tow, much latitude should 
bo allowed to master who could get 
no* bearings by eye or ear.—^The C. 
W. Patterson, C.C.A,N.Y^ 70 P.2d 712. 
43, U^S.—The Wyoming, D.C.Mass., 
58 P.2d 789. 

63 p 26 note .7dw 


43. U.S.—Gormley v. Thompson- 
Lockhart Co., D.C.Pa., 234 P. 478. 

63 C.J. p 25 note 80. 

Management of seaworthy tow 

Tug towing scow undertakes to ex¬ 
ercise only that degree of skill, care, 
and prudence that is necessary for 
the management of a seaworthy tow. 
—The Manner, D.C.Mass., 35 F-Supp. 
802. 

44 . xJ.S. —Peace River Phosphate 
Mining Co. v. Mulgueen, CC.A 
Mass , 285 P. 102, 103. 

63 C.J. P 25 note 81. 

45. U.S.—The Britannia, D.C.Va., 148 
P. 496. 

4S. U.S —Consolidated Coal Co. v. 
Knickerbocker Steam Towage Co., 
DC.Me., 200 F. 840. 

63 C.J. p 25 note 83. 

47. U.S.—'McWilliams Bros. v. Direc¬ 
tor General of Railroads, C.C.A N. 
Y., 271 P. 931. 

63 C.J. p 25 note 84. 

Special care 

Where danger in passing through 
disabled drawbridge was known, and 
additional tug was engaged because 
of such danger, tugs assisting 
[ freighter through such bridge had 
duty to exercise special care.—Shasta 
S. S. Co. V. Great Lakes Towing Co., 
D.C.N Y., 44 P.Supp. 572. 

48. U.S.—^McWilliams Bros., Inc. v. 
Pennsylvania R. Co., D.C.N.T., 300 
P. 687. 

63 C.J. p 25 note 86. 

49. U S —The E. V. McCaulley, D.C. 
Va., 189 P. 827 

63 C.J. p 26 note 87. 

50. U S —Eastern Transp Co, v. The 
Nancy Moran, DC.N.Y., 78 P.Supp. 
646, 

63 C,J. p 26 note 88. 

51. U.S.—^Eastern Transp. Co. v. The 
Nancy Moran, D.C.N,Y-, supra. 

63 C.J. p 26 note 89. 


52. U-S.—The Lizzie D. Shaw, C.C A, 
Pa., 47 F.2d 820. 

63 C.J. p 26 note 90. 

Gross and flagrant error must be 
shown before an error in judgment 
will become fault, as lack of seaman¬ 
ship.—The Imoan, C.C A.N.Y., 67 P. 
2d 603—^Eastern Transp. Co. v. The 
Nancy Moran, D.CN.Y., 78 P.Supp. 
646. 

Beaching on one of two islands 

The captain of tug towing another 
tug, which sank because of her un- 
seaworthiness when tow began was 
not at fault in failing to beach towed 
tug on island with rocky shore at 
point where there was shoal water, 
into which towing tug could not go, 
instead of attempting to beach tow 
on mud of another island about a 
mile and a half away, after seeing 
distress signal of men on towed tug. 
—The Mariner, D.CMass., 62 P.Supp. 
739. 

Proceeding down river on ebb tide 

A tug captain, proceeding down 
river with ebb tide to prevent tow 
of four barges from running adrift on 
mainland after observing, when tow 
was made up and ready for hawsers, 
that starboard head barge’s middle 
bitt, on which hawser was fixed, an¬ 
gled forward, was not guilty of neg¬ 
ligence rendering tug liable for dam¬ 
ages to barge as result of such bitt 
being pulled from its fastenings — 
The Rondout, D.C.N.Y., 63 P.Supp. 
736. 

53. U.S.—^The Algic, D.C.Pla., 13 P. 
Supp. 834. 

63 C J. p 26 note 91. 

Failure to consider effect off flood 
current 

Owner of tugs engaged in towing 
and docking vessel was held liable 
in personam for damages Incu^'red 
when vessel was grounded because 
of tug master’s failure to consider 
effect of flood current in making his 
maneuvers, such failure being negU- 
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made an excusable error of judgment or a mistake 
amounting to negligence, the courts will be guided 
by the circumstances as they existed at the time 
of the disaster.^^ 

§ 40. - Acts in Emergency 

The tower is not liable for damage to the tow arising 
from mere mistake of the tug’s master when faced with 
an emergency arising without fault of the tug. 

In accordance with the general rule as to errors 
of judgment, considered supra § 39, the tower is 
not liable for damage to the tow arising from mere 
mistake of the tug’s master when faced with an 
emergency arising without fault of the tug,^^ and 
a fortiori the tower is not liable where the master 
used good judgment and followed the course safest 
under existing conditions.Where, however, the 
tug has voluntarily assumed a needless risk, such 
precedent negligence renders her liable irrespective 
of the good or bad judgment subsequently exercised 
by her master in an effort to avoid damage to 
the tow.57 

§ 41. Knowledge of Conditions 

The tower is under a duty to know the difficultfes 
and conditions surrounding the service undertaken in 


towage service, including prevailing weather conditions 
and conditions of navigation in the waters where the tug 
operates. 

The tower is under a duty to know the difficulties 
surrounding the service undertaken,the proper 
time of entering on towage service,and all con¬ 
ditions essential to safe performance of the under¬ 
taking,including prevailing weather conditions,®^ 
and is charged with responsibility for knowledge 
of the conditions of navigation in the waters where 
the tug operates,®^ such as channels,®3 depth of 
water,®‘^ nature and formation of the bottom,®^ 
well defined currents,®® obstructions,®'^ and shoals,®® 
tides,®^ and all other dangers known generally to 
men experienced in navigation^® The tug master 
is not, however, under a duty to know of the exist¬ 
ence and location of uncharted obstructions. 

Changed conditions. The master of a tug under¬ 
taking to tow a vessel in a home port is chargeable 
with notice of recently changed conditions in har¬ 
bors or channels if means of knowledge exist and 
are available to him.*^2 Xhe pilot of a tug may not,, 
however, be charged with knowledge of hidden dan¬ 
gers from changed conditions so as to impose lia¬ 
bility on a tug for resulting injuries to a tow,*^^ 
particularly where the fault, if any, was due to the 


gence and more than mere error In 
judgment.—The Algic, supra. 

64. U.S—The M. M. O’Brien, B.O. 
N.T., 60 P.2d 976. 

63 C.J. p 26 note 92. 

65. tr.S. —The Hercules, H.T., 73 F 
255, 19 C.O.A. 496. 

63 C.J. p 26 note 94. 

66. US.—The Lizzie B. Shaw, C.C. 
A.Pa., 47 P.2d 820. 

57. U S.—The «Mattie, B.C.N.Y., 5 

P 2d 998, affirmed, C-C.A., ,5 P.2d 

1001. 

63 O.J. p 26 note 96. 

68. U.S.—The George Hughes, N.T., 
183 F. 211, 105 C.C.A. 643. 

63 C.J. p 26 note 98. 

69. U S.—Baltimore, etc., Barge Co. 
V. Knickerbocker Steam Towage 
Co., D.C.Me., 159 P. 755, affirmed 
170 P. 442, 444, 95 C.C A. 612, 614— 
The T. J. Schuyler, C.C.Pa., 41 F. 
477. 

60. XJ.S.—The Eagle, B.C.N.T., 52 P. 
Supp. 937—The Algic, B.C.PXa., 13 
P.Supp. 8'34. 

63 C.J. p 26 note 1. 

Test 

Whether tug failed to perform her 
duties under circumstances depended 
on whether she could reasonably have 
been expected to foresee one or the 
otlxer of conditions to which owner of 
tow attributed damage.—^Lynch v. 
The Edward S. Atwood, D.CN.X., 82 
P.Supp. 722, T^ver^ed on other 
86 C.J. S.—64 


grounds, CA, Lynch v. Agwilines, 
Inc, 184 P2d 826, opinion supple¬ 
mented 186 F.2d 796. 

61. U.S.—The Eagle, B.C.H.Y., 52 P. 
Supp. 937. 

Storm waamings 

The captain of a tug is chargeable 
with knowledge of storm warnings 
whether or not he knew of them.— 
The Eagle, supra. 

62. U.S.—The Severance, C.C.A.IST.C., 
152 F.2d 916, certiorari denied 
Stone V. Biamond S. S. Transp. 
Corp., 66 S.Ct. 1344, 328 U.S. 853, 
90 L Ed. 1626. 

63 C.J. p 27 note 2, p 21 note 41 [a]. 

63- U.S—The Severance, C.C.A.H.C., 
152 F.2d 916, certiorari denied Stone 
V. Biamond S. S. Transp. Corp., 66 
S.Ct. 1344, 328 US 853, 90 L Ed. 
1626—The Algic, B.C.Pla., 13 F. 
Supp. 834. 

63 C J. p 27 note 3. 

64* U.S.—The Severance, C.C.A.N.C., 
l!62 F.2d 916, certiorari denied 
Stone V. Biamond S. S. Transp. 
Corp, 66 S.Ct 1344, 328 U.S. 85’3, 
90 L.Ed. 162G—The Algic, B.C.pla., 
13 P.Supp. 834. 

63 C.J. p 27 note 4. 

65* U.S.—Great Lakes Towing Co. v. 

Alva SS. Co., C.C.A.I1L, 261 P. 261, 
63 C,J. p 27 note 6. » 

66. U.S.—The Severance, C.C.A IST.C., 
152 P.2d 916, certiorari denied 
Stone V. Biamond S. S. Transp. 
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Corp., 66 S.Ct. 1344, 328 US. 853, 90> 
LEd. 1626—The Algic, B.C.Pla., 13 
F Supp. 834. 

63 C.J. p 27 note 6. 

67. US—The Severance, C.C.AN.C., 
152 P.2d 916, certiorari denied 
iStone V. Biamond S. S. Transp. 
Corp., 66 sot. 1344, 328 US. 853, 90 
L.Ed. 1626—^The Algic, B.C.Pla, 13 
P.Supp. 834. 

63 C.J. p 27 note 7. 

68. U S —The Marie Palmer, B.C. 
Ga., 191 P. 79, affirmed South At¬ 
lantic Towing Co. V. Chaney, 202 
P. 1023, 120 C.C.A. 664. 

63 C.J. p 27 note 8. 

69. U S.—The Severance, C.C.A N.C., 
162 F.2d 916, certiorari denied 
Stone V. Biamond S. S. Transp. 
Corp., 66 S.Ct 1344, 328 U.S. 853, 
90 LEd. 1626—The Algic. B.q.Pl^., 
13 P Supp. 834. 

63 C.J. p 27 note 9. 

70. U.S.—McWilliams Bros v. Bi¬ 
rector General of Hailroads, C.C.A. 
K.Y., 271 P, 931. 

63 C.J. p 27 note 10. 

71. U.S.—The Louisa. D.C.N.Y., 209 
P. loot affirmed 215 P. 92, 131 C.C, 
A. 400, 

63 C.J. p 27 note 11. 

72. U.S.—Great Lakes Towing Co. v. 
Alva S. S. Co., C.C.A.I11., 261 F. 261. 

73. U.S.—^Ford Motor Co. v. Man¬ 
hattan Lighterage Corp., C.C.A.H* 
Y,, 97 P.2d 577. 
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failure of public authorities to warn the public of 
such dangers and to remove them.*^^ 

§ 42. Duration of Duty to Tow 

The duty of a tug to her tow continues until the 
service contracted for has been performed or perform¬ 
ance has been excused. 

The duty of a tug to her tow continues until the 
service contracted for has been performed'^^ or 
performance has been excused.'^® In other words, 
the duty of a tug to her tow is continuous in char¬ 
acter,'^'^ lasting from the commencement until the 
completion of the towage.'^^ The delivery of the 
tow at the destination as discharging the duty of the 
tug to the tow is discussed infra § 63. 

Fact that tow breaks adrift, due to the fault of 
the tug, does not discharge the tower of its duty.*^^ 

§ 43. EiEfect of Injury or Disablement of Tow 

A tug whose tow becomes injured or disabled during 
towage service is generally obligated to use reasonable 
diligence to assist the tow and shield her from additional 
injury; but Is only bound to employ means consistent 
with the tug's own safety. 


As a general proposition, a tug whose tow is in¬ 
jured or disabled during the towage service, al¬ 
though without fault on the part of the tug, must 
use reasonable diligence to assist the tow and 
shield her from additional injury,SO the tug being 
under a duty, for example, to use reasonable efforts 
to preserve a sinking tow.^i So, also, a tug must 
make reasonable efforts to recover a tow which has 
broken away:^^ The tug is under obligation to do 
all that is reasonably within her power, according 
to the particular circumstances of the occasion and 
situation, to complete the towage service,^3 or, if 
this is impracticable, to carry her tow to a place of 
safety when this can be done.^^ Accordingly, a 
tug is under a duty to make timely observation of a 
list in her tow35 and to take steps to correct the 
condition,or to take such other precautionary 
measures as may be called for.^*^ It is negligence 
for those in charge of tows to leave sheltered waters 
and enter rough waters under conditions making 
it impossible to discover a disability of the tows 
or to aid them.^S The tug is only bound, however, 


74. U.S.—^Pord Motor Co. v. Manhat¬ 
tan Lti&hteragre Corp., supra. 

l*eiider log’s driven out of line by un¬ 
usual floods and ice 

U.S,—^Ford Motor Co. v. Manhattan 
Lighterage Corp., supra. 

75. U.S—The Tillie S, C.C.A.K'.T., 
123 F.2d 899—The Anna O'Boyle, 
C.C.A.N.Y., 122 F.2d 286, rehearing 
denied 124 F.2d 180—The Helder- 
berg*, C.C.A.N.T.. 94 F.2d 649—The 
Baltimore, D.C.N.Y., 5'3 F.Supp. 462, 
affirmed, C.C A, Doolittle v. The 
Baltimore, 148 F.2d 335—The Algic, 
DC.Fla., 13 FSupp. 834. 

€3 C.J. p 27 note 14. 

76. U.S-—Henry Du Bois Sons Co. v, 
Pennsylvania R. Co., C C.A.IS'.Y., 
47 P.2d 172. 

77. U.S.—The Printer, Wash., 164 
F. 314, 90 C.C.A. 246. 

Philippine —Limpangco Sons v. 
Yangco SS. Co., 34 Philippine 697. 

75. U.S.—The Printer, Wash., 164 F. 
314, 90 C.C.A. 246. 

Philippine.—Limpangco Sons v. 
Yangco SS Co., 34 Philippine 597. 

79. U.S.—^In re Pennsylvania R. Co, 
CC.AN.Y., 48 F 2d 559, certiorari 
denied James McWilliams Blue 
Line, Inc. v. Pennsylvania R, Co., 
62 S.Ct, 21, 284 U.S. 640, -76 L.Ed. 
644. 

80. U.S.—^The Lizzie D. Sha-w, D.C. 
OSr.Y., 16 F.Supp. 727, affirmed, C.C. 
Au, 92 F.2d 65, certiorari denied In¬ 
ternational Salt Co. V. Diamond P 
Transp. Co., 68 S.Ct. 410, 302 U.S. 
764, 82 L.Dd. 593. 

03 C.J, p 28 note 19. 

81. U.S,—The Lizzie D. Shaw, D.C., 


IT.Y., 15 F.Supp. 727, affirmed. C.C. 
A., 92 F,2d 65, certiorari denied In¬ 
ternational Salt Co V. Diamond 
P Transp. Co, 68 S.Ct. 410, 302 U. 
S. 764, 82 LEd. 593. 

82. U.S —^Henjes v. Aetna Ins. Co , 
C.CA.N'.Y., 132 F.2d 715, certiorari 
denied 63 S.Ct 1316, 319 U.S. 760, 
87 L.Ed. 1711. 

Breaking adrift of tow as not dis¬ 
charging tug*s duty see supra § 42. 
Barges breaking adrift during storm 
Pacts held not to show that tug 
was, under circumstances, at fault 
because of failure to care for barges 
after they had broken adrift at night 
during storm—The Imoan, CC.A.ISr. 
Y., 67 P.2d '603. 

83, U.S.—The Young America, C.C. 
N.Y., 31 P. 749, 24 Blatchf. 479. 

63 C.J. p 28 note 20. 

84- U.S.-—The Young America, su¬ 

pra. 

85. U.S.—The Dutton ISTo. 6, D.C.N. 
Y., 9 F.Supp. 233, affirmed, C.C.A., 
82 P.2d 999. 

86. U.S—Sternberg Dredging Co. v. 

Moran Towing & Transp Co., C.A. 
N.Y., 200 F.2d 603—Curtis Bay 

Towing Co, of Va. v. Southern 
Lighterage Corp., C.A.Va., 200 F.2d 
33—The Dutton No. 6, D.C.N.Y., 9 
F.Supp. 23’3, affirmed, C.C.A., 82 P. 
2d 999. 

failure to use pump 

Failure to use a wrecking pump 
seasonably after a tow showed a list 
constituted negligence on the part 
of a tug —The Dutton No. 6, supra. 

87. Cal.—San Francisco Bridge Co 
V. Charles Nelson Co., 52 P.2d 9'78, 
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10 Cal.App.2d 685, modified on oth¬ 
er grounds and rehearing denied 
5'3 P.2d 769, 10 Cal.App 2d 685. 
Beductiou of speed 

Where dredge hull which was be¬ 
ing towed by tug showed perceptible 
list, and inspection of dredge was 
feasible under circumstances, tug 
and its crew, by merely reducing 
speed of tug to half speed without 
taking other precautions, did not ex¬ 
ercise such reasonable care and mari¬ 
time skill as prudent navigators usu¬ 
ally employ for the performance of 
similar services.—Sternberg Dredg¬ 
ing Co. V. Moran Towing & Transp. 
Co., C.A.N.Y., 196 F.2d 1002, rehearing 
denied ^00 P.2d 603. 

Blghtiug or beaching 

Failure of tugmaster to ascertain 
whether listing tow could be prompt¬ 
ly righted and, if not, to beach her 
was held to constitute negligence.— 
Curtis Bay Towing Co. of Va, v. 
Southern Lighterage Corp., C.A.Va., 
200 P.2d 33. 

Willful and wanton, conduct 

Where barge being towed by steam¬ 
ship at full speed shipped water 
and showed list, failure of master 
to exercise due care by slowing speed 
or going into port of refuge or pump¬ 
ing out barge, or by adopting any 
precautionary measures, was willful 
and wanton conduct rendering owners 
of towing vessel responsible for loss 
of tow.—San Francisco Bridge Co. v. 
Charles Nelson Co., 62 P.2d 978, 10 
Cal.App. 2d 685, modified on other 
grounds and rehearing denied 63 P.2d 
759, 10 Cal.App 2d 685. 

88. U S.—^The Stirling Tomkins, C.C. 
A.N.Y., 90 F.2d 626. 
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to employ those means which are consistent with 
her own safety.®^ While it has been stated with¬ 
out qualification that a tug owes no duty to a tow 
after it has sunk,90 there exists authority to the 
effect that if the tow, while in the custody of the 
tug, is wrecked and sunk by reason of the latter's 
negligence, the duty of rescue, if practicable, is on 
the tug.9i Before the tug can be held liable in 
damages, it must appear that the tow might have 
been saved in the exercise of good seamanship if 
the tug had promptly gone to her assistance.92 

Disabled tug in tow. Where a tug while engaged 
in towing becomes disabled and is taken in tow by 
another tug, the disabled tug, being a vessel in tow, 
is not bound to maintain a lookout unless ordered 
to do so by the master of the tower.93 

§ 44. Seaworthiness, Capacity, Equipment, 

and Manning of Tug 

a. In general 


b. Equipment 

c. Manning 

a. In General 

The tower impliedly undertakes to furnish a sea¬ 
worthy tug, of sufficient capacity and power to perfornr 
the service undertaken, under conditions which are to 
be reasonably anticipated. 

The tower impliedly undertakes to furnish a sea¬ 
worthy tug,94 of sufficient capacity and power to 
perform the service undertaken,95 under conditions 
which are to be reasonably anticipated.95 

Latent defects. The tug is not liable for damage 
to the tow resulting from a latent defect in the 

tug.97 

b. Equipment 

The tug must be properly equipped with necessary 
fittings and appliances, which are adequate for their 
intended purposes, m good condition and ready for use. 

The tug must be properly equipped with the neces¬ 
sary fittings and appliances,99 adequate for their 
intended purposes, 99 in good condition,^- and ready 


mahility to hear, see, or help 

Those in charge of tugs with a 
flotilla in tow in the Hudson River 
were negligent in leaving the shelter 
of the Palisades and entering the 
rough water of the Tappan Zee dur¬ 
ing a heavy wind when according to 
their own evidence they could not, 
because of the length of the tow and 
the wind conditions, see that a pile 
driver attached to the rear of the 
flotilla had broken away or hear dis¬ 
tress signals, and when they could 
render no aid to an inside barge 
which foundered and sank —The Stir¬ 
ling Tomkins, supra. 

Sa- IT S.—The Mosher, C-C.Ill., 17 F. 

Cas.No.9,874, 4 Biss. 274. 

63 C.J. p 28 note 22. 

90. XJ.S.—^New Orleans Coal & Bisso 
Towboat Co. v. U. S , C.C.A.La., 86 
F.2d 63, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
& Marine Ins. Co. v. New Orleans 
Coal & Bisso Towboat Co, 57 S. 
Ct. 669, 300 U.S. 676, 81 L.Ed. 881, 
and Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 67 S.Ct. 669, 300 U.S 
676, 81 L.Ed. 881, amended on 

other grounds, C.C A., New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
89 F.2d 967. 

91- U.S.—The D. Newcomb, D.C.Pa., 
16 F. 274. 

92. U.S.—The Asher J. Hudson, N. 

Y., 154 F. 354, 83 C.C.A. 143. 

63 C.J. p 28 note 24. 

Failure to tajce vessel out of tow 
Failure of tugs to take coal boat 
out of tow when assistance was re¬ 


quired because of leaky hatches was 
not negligence where taking her out 
would render her less protected and 
would result in her sinking sooner 
and probably in a worse place—The 
Dorothy R. McCollum, D.C.N,Y., 3 F 
Supp. 894. 

Flaciug leaking barge on flats 

Where tug placed leaking barge on 
mud flats as requested by bargee, 
fact that berth was foul berth did not 
render tug owner liable for sinking, 
nor did tug’s delay in putting barge 
on flats render tug owner liable 
where barge was still afloat when 
placed on flats.—Sinram v. Pennsyl¬ 
vania R. Co., C.CA.N.Y., 61 F.2d 767. 

93. U.S.—Cleary Bros. v. The Daunt¬ 
less, C.ANY., 178 F2d 7^ 

94. U.S.—^New Orleans Coal & Bisso 
Towboat Co. v. U. S , C.C A.La., 86 
F.2d 5'3, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
Sc Marine Ins. Co. v. New Orleans 
Coal & Bisso Towboat Co, 67 S.Ct. 
669, 300 U.S. 676, 81 LEd. 881, and 
Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal Sc Bisso 
Towboat Co., 67 S.Ct. 669, 300 U.S. 
676, 81 L.Ed. 881, amended on oth¬ 
er grounds, C.C.A., New Orleans 
Coal Sc Bisso Towboat Co. v. U. S., 
89 F.2d 967. 

63 C.J. p 28 note 26. 

Seaworthiness, equipment, and man¬ 
ning of tow see infra § 67. 

95. U.S —^The Severance, C.C.A.N.C., 
152 F 2d 916, certiorari denied 
Stone V. Diamond S. S. Transp. 
Corp.. '66 S.Ct. 1344, 328 U.S. 8-53, 90 
L.Ed. 1626. 

63 C.J. p 28 note 27. 
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Where tug of known insufficient 
power is furnished, it may provide 
the basis for a libel in rem against 
the tug—The Severance, C.C.AN.C., 
152 F.2d 916, certiorari denied Stone 
v. Diamond S. S. Transp. Corp., '66 S 
Ct. 1344, 328 U.S. 853, 90 L.Ed. 1626 
—The E T. Williams, D C N.Y., 126 
F. 871, affirmed 139 F. 231, 71 C.C.A. 
357. 

96. US—The Severance, C.C.ANC., 
152 P.2d 916, certiorari denied 
Stone V. Diamond S. S. Transp. 
Corp, 66 S.Ct. 1344, -328 U.S. 853, 
90 LEd 1626 

97. U S —The O'Brien Brothers, D.C. 
N.Y., 14 F.2d 447. 

63 C.J. p 28 note 30. 

98. US.—The Lady Pike, Wis., 21 
Wall. 1, 22 LEd. 499. 

63 C.J. p 28 note 31. 

99. U.S.—The Dutton No. 6, D C.N. 
Y, 9 F.Supp. 233, affirmed, CXi.A., 
82 F.2d 999. 

Pump held sufficient 

Wrecking pump ten by fifteen inch¬ 
es in diameter with eight-inch suc¬ 
tion was held to be a sufficient sub¬ 
stitute for siphon which tug was re¬ 
quired to carry under contract.—The 
Dutton No. 6, supra. 

1 . U.S.—The Westchester, N.Y.. 254 

F. '676, 16'6 C.C.A 134. 

63 C.J. p 28 note 32. 

Faulty bell ropes 

Tug's engine room bell ropes, not 
working properly, were held to be 
such faulty equipment as to impose 
liability on the tug for damage -^0 
its tow.—The Raleigh, D.C.Md., ^0 
F.Supp. 961. 
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for use;- and should have the necessary maps^ 
and an adequate supply of fuel.^ A tug is not, how¬ 
ever, required to be equipped with appliances to 
salvage her tow,^ or to meet emergencies not rea¬ 
sonably to be anticipated in the course of the 
voyage.® The mere absence of a radio on a tug 
does not make her unseaworthy J 

Hawsers, A tug should be equipped with enough 
hawsers;® and with hawsers of sufficient strength to 
hold her tow under any conditions reasonably to be 
anticipated,^ and is liable for injury resulting from 
unfitness in such respects. The tower is, however, 
■obligated merely to exercise reasonable skill and 
care to provide a proper hawser,^® and is not ob¬ 
liged to provide towing lines to salvage the tow or 
to meet emergencies not reasonably to be anticipated 


r^in the course of the voyage.^^ IMoreover, the mere 
parting of the hawser under the stress to which it 
was subjected does not establish want of capacity 
to resist such strains as it should properly have 
been exposed to.^^ 

c. Manning 

The tug must be provided with a sufficient and com¬ 
petent complement of officers and crew. 

The tug must be provided with a sufficient^® and 
competent^^ complement of officers and crew. While 
lack of competent officers renders a tug unsea- 
worthy,^® and unlicensed men should not be left in 
charge of a tug conducting a tow,^® the mere fact 
that an otherwise competent officer lacks a requisite 
license has been held insufficient to render the tug 
unseaworthy or to impose liability for loss.^*^ Like- 


a. U.S.—Th-e Dutton No. 6, D.G N.T., 
9 F.Supp. 233, affirmed, C C.A-, 82 
P.2d 9^9. 

IPnnip 

Tug was negligent In not having 

wreclcing pump connected up ready 

for use—The Dutton No. 6, supra. 

3« U.S.—Osterhoudt v. Hedger 
Transp. Co., D.C.NT., 42 F.2d 661. 

€3 C.J. p 29 note 33. 

4. U.S.—Coleman v. Aiken, Fla., 242 
F. '239, 155 C.C.A 79. 

63 C.J. p 29 note 34. 

5. U.S.—New Orleans Coal & Bisso 
Towboat Co. v. U. S., C.C.A.La., 86 
F.2d 53, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
Sc Marine Ins. Co. v- New Orleans 
Coal & Bisso Towboat Co, 6'7 S. 
Ct. -669, 300 U.S. 676, 81 L.Ed. 881, 
and Lrouisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 57 S.Ct. 669, 300 U.S. 
676, 81 L.Ed. 881, amended on oth¬ 
er grounds, C.C.A., New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
89 P.2d 967. 

^ U.S.—New Orleans Coal & Bisso 
Towboat Co. v. U. S., C.C.A.La., 86 
F.2d 63, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul Fire 
& Marine Ins. Co. v. New Orleans 
Coal & Bisso Towboat Co., 67 S-Ct. 
669, 300 U.S. 676, 81 L.Ed. 881, and 
Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 67 S.Ct. 669, 300 U. 
S. 676, 81 LEd. 881, amended on 
other grounds, C.C.A., New Orleans 
Coal & Bisso Towboat Co. v. U. S.,* 
89 P.2d 967. 

*7. U.S.—^Hendry Corp. v. Aircraft 
Rescue Vessels, 0-77436 and O 
77439, I>.C.La., Il3 F.Supp. 198. 

^ U.S.—Osterhoudt v. Hedger 
Transp. Co., D C.N.T., 42 P.2d 661. 

•63 C.J. p 29 note 36. 

Use of proper hawser in make-up of 
tow see infra 'j 45. 


9. U.S —The Archie Crossman, D.C. 
N.Y., 282 F. 321. 

63 C.J. p 29 note 37. 

10. Md.—^American Towing & Light¬ 
ering Co. of Baltimore v, Baker- 
Whiteley Coal Co., 84 A. 182, 117 
Md 660. Ann.Cas.l914A 46. 

11. U S.—^New Orleans Coal & Bisso 
Towboat Co. v. U. S., C.C.A.La., 86 
P.2d 53, rehearing denied 86 F.2d 
1008, certiorari denied St. Paul 
Fire & Marine Ins. Co. v. New Or¬ 
leans Coal & Bisso Towboat Co., 
57 set. 669, 300 U.S. 676, 81 L. 
Ed. 881, and Louisiana Nat. Bank 
of Baton Rouge v. New Orleans 
Coal & Bisso Towboat Co., 67 S Ct. 
669, 300 U.S. 676, 81 LEd. 881, 
amended on other grounds, C.C.A., 
New Orleans Coal & Bisso Towboat 
Co. V. U. S-, 89 P.2d 967. 

Capsized tow 

Tug which had necessary towing 
lines in good order was not unsea¬ 
worthy because it had no long, light 
line which might have been used in 
attempt ^to secure capsized barge 
which tug had been towing, where it 
would have been impossible to beach 
barge at that time.—New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
C.C,A.La., 86 P.2d 63, rehearing de¬ 
nied 86 F.2d 1008, certioraJi denied 
St. Paul Fire & (Marine Ins. Co. v. 
New Orleans Coal & Bisso Towboat 
Co.. 67 S.Ct. 669, 300 U.S. 676, 81 L. 
Ed. 881, and Louisiana Nat. Bank of 
Baton Rouge v. New Orleans Coal & 
Bisso Towboat Co., 67 S.Ct. 669, 300 
U.IS. 676, 81 L.Ed. 881, amended on 
other grounds, C.C.A., New Orleans 
Coal & Bisso Towboat Co, v. U.S., 89 
F.2d 967. 

122. U.S-—^P. Dougherty Co. v. The 
Wollaston, D.C.N.Y., 81 F.Supp. 

765. 

63 C.J. p 29 note 39. 

PerllottB weather coadltloaB 

Tug was not liable for damage to 
a tow sustained when hawser part- 

1Q12 


ed, where parting of hawser was due 
to perilous weather conditions en¬ 
countered after trip was started and 
assumption was justified that trip 
could be made without encountering 
such conditions.—The Bouker No. 7, 
D.C.N.Y, 33 F.Supp. 685. 

13. U.S.—The Charlotte, D.CN.Y, 
285 F. 84, affirmed, C.C A, 299 P. 
595, certiorari denied 45 S.Ct. 91, 
266 U.S. 604. 69 L.Ed. 463. 

63 C.J. p '29 note 40. 

Lookouts see infra § 49. 

14. U S.—The Richard F. Young, D. 
C.Ya., 24'5 P. 499. 

63 C.J. p 29 note 41. 

Overtime 

Tug was not unseaworthy on 
ground that it was undermanned and 
its crew compelled to work overtime, 
where overtime was slight and en¬ 
tire crew was awake and able to ren¬ 
der services when accident happened, 
since such overtime in no way con¬ 
tributed to accident.—New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
C.C.ALa., 86 P.2d 53, rehearing de¬ 
nied 86 P.2d 1008, certiorari denied 
St. Paul Fire & Marine Ins. Co. v. 
New Orleans Coal & Bisso Towboat 
Co., 57 S.Ct. 669, -300 U.S. 676, 81 L. 
Ed. 881, and Louisiana Nat. Bank of 
Baton Rouge v. New Orleans Coal & 
Bisso Towboat Co, 57 S.Ct. 669, 300 
U.S. 676, 81 L.Ed. 881, amended on 
other grounds, C.C.A., New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
89 P.2d 967. 

15. N.Y.—Tebo v. Jordan. 22 N.T.S. 
156, 67 Hun 392. 

63 C.J. p 29 note 43. 

16. U.S.—The Dutton No. 6, D.C.N. 
T,, 9 F.Supp. 233, affirmed, C.C.A., 
82 P.2d 999. 

17. U.S.—The Blue Bell, D.C,Va, 
•189 P. 824. 

N.Y.—Tebo v. Jordan^ 42 N.R 191, 
147 N.Y. 387. 

63 C;J. p 29 note 44. 
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wise, the mere fact that only one of two masters 
aboard a tug is licensed does not render her un¬ 
seaworthy where the vessel is actually under com¬ 
mand of the licensed master.^S 

The intoxication of tug master rendering him in¬ 
competent is a breach of the obligation to furnish 
adequate officers,although the owner of a tug let 
on a time charter does not personally warrant a 
pilot thereof will not become intoxicated. 

^ 45. Make-Up of Tow 

a. In general 

b. Arrangement of vessels 

c. Use of hawsers 

d. Number of vessels and capacity of 

tug 

a. In General 

Generally a tug has the duty to see that her tow is 
properly made up, and this duty continues throughout 
the towage service. 

As a general rule it is the duty of a vessel which 
undertakes to tow other boats to see that the tow is 
properly made up^i and that it remains so through¬ 
out the towage but is not liable in this respect 
in the absence of negligence.^S The tug master is 
obligated to know the proper method of making up 
tows24 and is entitled to use his own judgment in 
this respect.25 


Accident occurring while making-up tow. In the 
absence of negligence a tug is not liable for in¬ 
jury to barges, occurring while a tow is being made 

up.26 

Where one of number of towed ships becomes un¬ 
fit during voyage, so that she is a menace to the 
others, the tug is under a duty to remove her as 
soon as reasonably possible and, if she thereafter 
continues with such unfit vessel in tow, becomes 
liable for resultant damage to other ships in the 

tow. 2 7 

b. Arrangement of Vessels 

(1) In general 

(2) Order in which towed 

(1) In General 

The tug master is bound to arrange his vessels in 
tow, With the view to securing the safety of all with 
whom he contracts, and no tow should be subjected to 
any unreasonable hazard. 

The tug master is bound to arrange his vessels 
in tow, with the view to securing the safety of all 
with whom he contracts,^® and no tow should be 
subjected to any unreasonable hazard.29 Regard 
should be had to the character of the vessels,^® 
with knowledge of which the tug master is 
charged, the channels through which they are to 
pass,and all other matters bearing on their safe 
t rans p o r tati on. 3 3 


18. U.S—^New Orleans Coal & Bisso i 
Towboat Co. v. U. S , C C-A La, 86 
F.2d 53, rehearing- denied 86 F.2d 1 
1008, certiorari denied St. Paul Fire 
& Marine Ins. Co. v. New Orleans 
Coal «& Bisso Towboat Co., 67 S Ct. 
€69, 300 U.S. 676, 81 L Ed 881, 
and Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bis¬ 
so Towboat Co., 67 S.Ct. 669, 300 U. 

5. 676, 81 L.Ed. 881, amended on 
other grounds, C.C.A, New Orleans 
Coal & Bisso Towboat Co. v. U. S., 
89 F,2d 967. 

19. Hawaii.—Pope v. Fearless, 3 Ha¬ 
waii Fed. 209. 

20. U.S.—The Ice King, C.C.A.N.T., 
261 F. 897, certiorari denied Mor¬ 
ris & Cumipgs Dredging Co. v. Cor¬ 
nell Steamboat Co., 40 S.Ct. 180, 251 
U.S. 659, 64 L.Ed. 414. 

C.J. p 29 note 46. 

21. U.S.—The Julia C. Davin, C.C.A. 
N.Y., 70 F.2d 268—W*. Horace Wil¬ 
liams Co. V. The Wakulla, D.C.^La., 
109 F.Supp. 698—The Moran No^ 
107, D^CN.y., 1 F.Supp, 786. 

^3 C.J. p 29 note 47. 

22. U.S.—The Allegheny, N.J., 262 F. 

6, 164 C.C.A. 118. 

C.J. p ^0 note 48. ^ 


23. U.S.—The Susanna E. Waldie, D. 
C.N.Y., 37 F.Supp, 84, affirmed, C C. 
A., Waldie v. The Peter C. Galla¬ 
gher, 125 P.2d 568. 

24. U.S.—The El Rio, D.C.Ala., 162 
F. 667. 

25. U.S.—The Sweepstakes, D C. 

Mich., 23 F.Cas.No.13,687, Brown 
Adm. 609, 

63 C J. p 30 note 60. 

26. U.S—The G, A. Stillwell, D.C. 
N.Y., 46 F.Supp. 770. 

Barges going adrift 

Where a steam tug which was mak¬ 
ing up a tow at a rack for light boats 
had three barges abreast made fast 
to each other and with a line from 
j one of them to another boat, and none 
of the lines broke, and there was no 
evidence that barges were not prop¬ 
erly moored or showing what caused 
them to go adrift, the steam tug was 
not negligent and could not be held 
for damages to barges which drifted 
down river and struck rocks before 
tow was made up;—The G. A. Still¬ 
well, supra. 

Custom 

Where barges drifted down river 
against fpoks when steam tug went 
after another barge to be put in a 
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tow which steam tug was making up 
at a rack for light boats, the steam 
tug was not guilty of negligence in 
going after the other barge, where 
that was the common custom at the 
rack.—The G. A. Stillwell, supra. 

27. U.S—Scott V. Cornell Steamboat 
Co., D.C.N.T., 59 F. 6J8. 

63 C J. p 30 note 51. 

28. U.S —The Edmund L. Levy, N. 
T., 128 F. 683, 63 C.C.A. 235. 

63 C.J. p 30 note 52. 

29. U.S.—The Niagara, B C.N.T., 20 
F. 162—The Bordentown, D.C.N.T., 
16 F. 270. 

30. US—The Redmar, D.C.N.T., 61 
F.2d 601. 

63 C.J. p 30 note 64. 

31. U.S.—The Katie E., D.C.N.T., 46 
F.2d 634. 

63 C.J. p 30 note 65. 

32. U.S.—The Florence, D.C.N.T., 88 
F. 302—Orhanovich v. The America, 
D.C.Pa., 18 F.Cas.No.lO,56S. 14 
Phila. 616, affirmed, C.C., 4 F. 337. 

Duty to know channels see supra S 
41. 

33. U.S.—Orhanovich v. The Ameri¬ 
ca, supra—The Sweepstakes, D.C. 
Mich., 23 F.Cas.No.13,687, Brown 
Adm. 609. 
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Attempting to pass through drawbridge or under 
bridge. Attempting to pass through a drawbridge^^ 
or under a bridge^s with an arrangement of tows 
improper under existing conditions is negligence 
rendering the tower liable for damage to the tow 
caused by striking the bridge or its appurtenances. 

Distance apart. Ordinarily the tug should pre¬ 
scribe the distance apart of different tiers of tows.36 

(2) Order in Which Towed 

It is the duty of tug, having full control of the ves¬ 
sels towed, to arrange the order in which they shall 
be towed, and the relative positions of the tug and tow. 

When the tug has full control of the vessels 
towed, it is her duty to arrange the order in which 
they shall be towed,and the relative positions of 
tug and tow.SS Generally speaking, vessels of heavy 
draft should be placed behind those of lighter 
draft,boats unfit for the front tier should be 
placed in a more protected location,and, where a 
vessel known to be a bad steerer is placed behind 
another tow, the tug is responsible for a collision 
between the two.^^ 

Hawser Hers. Barges are expected, if in sea¬ 
worthy condition, to be strong enough to withstand 
The strain of being towed in hawser tiers.^^ There 
is no negligence on the part of a tug owner in 
shifting a leaking vessel from a hawser tier to a 
safer place in the tow.^^ 

Push boat arrangement with one tow ahead of 
the tug is not per se a fault.^^ 

Tows in tandem. Where the use of a tandem ar¬ 
rangement of tows may or may not be wise under 


existing conditions, the tug will not be deemed neg¬ 
ligent m towing tandem.*^5 jn other words, towing 
tandem is not negligence where in accordance with 
good seamanship,^® although it is negligence where 
clearly contrary to nautical'experience and wisdom 
under the conditions prevailing.^'^ 

c. Use of Hawsers 

(1) In general 

(2) Handling lines during course of 

voyage 

(3) Hawser furnished by tug or tow 

(1) In General 

Generally the tug and Its operators are under a duty 
to see that proper and sufficient lines are used in making 
up the tow, and that they are m good condition, of the 
proper length, quality, and strength, and that they are 
securely fastened. 

Generally speaking, the tug and its operators are 
under a duty to see that proper and sufficient lines 
are used in making up the tow,^® that the lines em¬ 
ployed are in good condition^® and of the proper 
length,®® quality,®! and strength,®^ and that they 
are securely fastened.®^ The tug is protected from 
liability for loss of a tow claimed to be due to a 
faulty method of attaching hawsers if the method 
was customary and such as a prudent navigator 
would have employed under existing conditions.®^ 

Leading hawser. The tug is under a duty to at¬ 
tend to the leading hawser.®® 

(2) Handling Lines during Course of Voyage 

The tug is responsible for damage to her tow result- 


34- U.S.—The Thomas J. Cleaver, C. 

CAPa, 52 F2d 913. 

63 CJ. p 30 note 58. 

Hitting* bridges generally see infra § 
62. 

35. US.—The Allegheny, ZST.X, 252 
F. 6, 164 C.C.A. 118. 

63 O.J p 30 note 5 9. 

36. U S.—The Edwin Terry, N.T., 
162 F. 309, 89 C.C.A. 17. 

63 CJ p 31 note 72. 

Negligence held not shown 

U.S.—The Dorothy R. McCollum, D. 

C.N.Y., 3 F.Supp. 894. 

63 C J. p 31 note '72 [b]. 

37. U.S.—^Peace River Phosphate 
Mining Co. v. Mulqueen, C.G.A. 
Mass., 285 F. 102. 

6’3 C.J. p 30 note 61. 

38. U.S.—The Inca, Ga., 148 F. 363, 
78 C.C.A. 273. 

38. U.S.—The Morton, C.C.Mich., 17 

F.Cas.2sro.9,864, Brown Adm. 137. 

63 UJ. p 30 note 63. 

40. U.S.-—The Ganoga, D.C.lSr.Y., 130 


F. 399, affirmed 135 F. 747, 68 C.C. 
A. 385. 

63 C.J p 30 note 64. 

41. U.iS.—Orhanovich v. The Ajnerl- 
ca, C.C.Pa., 4 F. 337. 

42 . U S.—McGee v. Davis, C.C. AH. 
Y., 6 F.2d 959 

43. US—The Maurice R., D.C.N.Y., 
3 F.Su'pp. 8*6. 

44. U.S.—The Herkimer, C.C.A.H.Y., 
62 F.2d 41, certiorari denied 52 'S^ 
Ct. 42, 284 U.S. 666, 76 L.Ed. 663. 

45. N.Y.—Taft v. Carter, 69 Barb. 67. 
63 C.J. p 31 note 68. 

46. U.S.—The Lizzie D. Shaw, C.C.A. 
Pa,, 47 P.2d 820. 

63 C.J. p 31 note 69. 

47. U.S.—Daly v. Pennsylvania R. 
Co., D.C.lSr.Y., 267 F. 761. 

48. U.S.—W. Horace Williams Co. v. 
The Wakulla, D.C.La., 169 F.Supp. 
698. 

63 C.J. p 31 note 74. 

Duty of tug to be equipped with ade¬ 
quate hawsers see supra § 44 b. 
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49- U.S.—The Washington Irving, 
H.Y., 250 F. 797, 163 C.C.A. 129. 

63 C.J. p 31 note 75. 

50- U.S.—The Domingo de Larrina- 
ga, D.C.H.Y., 172 F. 264. 

63 C.J. p 31 note 76. 

Hawser bridle 

The towing astern of a schooner 
by a hawser bridle forty feet in 
length was not negligent towing — 
Ruby Shipping Co. v. City of Miami, 
D.C.Fla, 37 F.Supp. 815. 

51. Me—Berry v. Ross, 47 A. 512, 
94 Me. 270. 

52. US.—The Florence, D.C.N.Y., 88 
F. 302. 

63 C.J. p 31 note 78. 

53. U.S.—W. Horace Williams Co. v. 
The Wakulla, D.C.La., 109 F Supp. 
698. 

63 C.J. p 31 note 79. 

54. U.S.—The A L. Walker, D.C. 
Md., 46 F.2d 621. 

63 C.J. p 31 note 80. 

55- U.S.—The Edwin Terry, N.Y, 
162 F. 309, 89 C.C.A 17. 
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Ing from negligent and improper slackening, shortening, 
or lengthening of the lines during the voyage. 

The tug is responsible for damage to her tow re¬ 
sulting from negligent and improper slackening,^® 
shortening,®*^ or lengthening^^ of the lines during 
the course of the voyage, and is also responsible 
for damage to the tow resulting from negligent 
failure to lengthen®^ or shorten®® lines when re¬ 
quired by changing conditions. 

After tow breaks adrift. In the absence of negli¬ 
gence, the tug is not liable for damage alleged to 
have been due to improper use of hawsers after the 
tow had gone adrift.®^ 

(3) Hawser Furnished by Tug or Tow 

The duties of the tug with respect to the use and 
fastening of hawsers apply whether the tug furnishes 
the line to the tow or the tow to the tug; but in the 
absence of negligence by the tug she is not liable for the 
condition or strength of a hawser furnished by the tow. 

It has been broadly stated that the duties of a 
tug with respect to using adequate hawsers and 
seeing that they are securely fastened apply wheth¬ 
er the tug furnishes the line to the tow or the tow 
to the tug.®2 The tow will be held responsible for 
its negligence in connection with the fastening of 
hawsers, as considered infra § 68, and, in the ab¬ 
sence of negligence on the part of the tug, the tug 
IS not liable to her tow for the condition and 
strength of a hawser furnished by the latter,®® 
and will not be held responsible for damage arising 
from the use of a line supplied by a tow picked up 
at sea and as to the unfitness of which the tug 
advised the tow prior to undertaking the service.®^ 
Where the tug borrows the tow's hawser, pursuant 
to continuous custom between the two, and such 


TOWAGE §§ 45-46 

hawser is apparently new, the mere act of borrow¬ 
ing is not negligence on the part of the tug;®® an 
ordinary examination of the hawser is sufficient to 
protect the tug,®® and it does not assume liability 
for damage resulting from latent defects in the 
borrowed hawser.®*^ The tower’s failure to make 
any investigation at all of the soundness of lines 
furnished by a tow, and used at the outset of the 
towage, renders him liable for damage to another 
towed ship resulting from subsequent breakage of 
unsound lines.®® 

d. Number of Vessels and Capacity of Tug 

A tug will be held at fault for taking In tow more 
vessels than she can manage. 

A tug will be held at fault of taking in tow more 
vessels than she can manage,®® or in undertaking 
to tow a vessel in circumstances of such difficulty 
as to indicate beforehand that the power of a single 
tug will not be sufficient.*^® So, also, it is culpable 
negligence on the part of a tug to undertake to tow 
a vessel if it is too heavily loaded.'^l 

Division of tow. In taking tows of great length 
a tug is bound, at her peril, to divide the tow if 
necessary to prevent the towed ships from swinging 
far out of line,*^® or to secure other help,'^® in ac¬ 
cordance with the circumstances. 

§ 46. Proximate Cause 

In order to impose liability on a tower for damage 
to a tow, the tower's negligence must be the proximate 
cause of the damage. 

In accordance with rules discussed in Negligence 
§ 104, in order that a tower shall be liable for 
damage to a tow, it is essential that the tower's neg- 


^56. tJ.S—The Olive Baker, D.C.N.Y., 
18 F.CasNo.10,489, 4 Ben 17'3. 

67. U.S.—The Fred'k Lennigr, C.C.A. 

KY.. 45 F.2d 691. 

63 €.J. p 32 note 83. 

'68. U.S.—The Teaser, Pa., 246 F. 219, 
168 C.CA. 379. 

'63 C.J. p 32 note 84. 

69. U.S.—Peace River Phosphate 

Mining Co v. Mulgueen, C C.A 
Mass., 285 F 102. 

'63 C.J. p 32 note 86. 

>60. U.S.—The John B. Fnright, D.O. 
IT.Y., 36 F2d 821, affirmed, C.C.A., 
40 F.2d 588. 

“63 C.J. p 32 note 87, 

'61. U S.—^Reilly v. Cornell Steam¬ 
boat Co., N.Y., 214 F. 60, 130 C.C.A. 
600. 

63 C.J. p 32 note 88. 

• 62. Me.—^Berry v. Ross, 47 A. 612, 
614, 94 Me. 270. 

<*63 C.J. p 32 note 90. 


Duty of inspection 

A tugboat master has duty to in¬ 
spect hawsers before starting on a 
trip whether hawsers are furnished 
by tug or tow.—The Vulcan, D.C.La, 
60 FSupp. 158. 

63. U.S.—The Echo, U.C.lsr.Y., 8 F. 
CasNo.4,'263, 7 Ben. 70. 

64. U.S.—'Moore v. The C. P. Morey, 
C.OlSr.Y., 17 F.Cas.No.9,756, 8 Re¬ 
porter 583, 

63 C J. p 32 note 94. 

65. U.S.^—The Mary J. Kennedy, D- 
C.N.Y., 11 F.2d 623, affirmed, C.C.A., 
11 F.2d '625. 

66. U.S.—The Mary J. Kennedy, su¬ 
pra. 

63 C.J. p 32 note 96. 

67. U.S.—The Mary J. Kennedy, su¬ 
pra. 

68. U.S.— G. Robitzek & Bro. v. Da¬ 
vis, CCA.N.Y., 295 F. 107. 

63 C.J. p 32 note 98, 
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69. U.S.—The Julia, D.C.N.Y., 91 F. 
171. 

63 C.J. p 32 note 99. 

Capacity of tug generally see supra 
'§ 44. 

Simple negligence 

A tug, which was overloaded by her 
tow was held, under the circum¬ 
stances, to be liable on the basis of 
simple negligence but not guilty of 
gross negligence —^Hendry Corp. v. 
Aircraft Rescue Vessels, C-77436 and 
C-77439, D.C.L.a., 113 FSupp. 198. 

70. U.S.—The Helen R. Cooper, D.C. 
NY., 11 F.Cas.Ho.6,'333, 2 Ben. 67, 
affirmed, C,C., 11 F.Cas.No.6,334, 7 
Blatchf. 378, affirmed 14 Wall. 204, 
20 L.Ed. 881. 

71. Ind—^Neal v. Scott, 25 Ind. 440. 
63 C.J. p 33 note 2. 

72. U.S.—^O’Brien v. New York, etc., 
Transp. Co., D.C.N.Y, 31 F. 494. 

73. U.S.—O'Brien v. New York, etc. 
Transp. Co., supra. 



86 C.J.S, 


§§ 46-47 TOWAGE 

ligence be the proximate cause of the damage.'^'^ 
In other words, the tug and her owners are no-t liable 
to respond in damages for their negligence or other 
fault where there is no proximate causal relation 
between the tug's fault and the tow’s injury,75 ^nd 
whether or not such causal relation exists in any 
particular case will depend on the various circum¬ 
stances involved.'^® 

Concurrent cause. In accordance with general 
rules, discussed in Negligence § 110, a tug may be 
liable for injury to her tow where the negligence of 
the tug is a concurrent cause contributing to such 
injury.'^Where the negligence of one tug is the 


proximate cause of injury to a tow, the acts of other 
tugs which did not contribute as concurrent causes 
to the damage do not impose liability on themJ^ 

Intervening cause, A negligent tug will be re¬ 
lieved of liability for injury to her tow where an 
entirely independent and unrelated cause inter¬ 
venes*^^ and could not reasonably have been antici¬ 
pated.^® Where the intervening cause might rea¬ 
sonably have been anticipated, however, the tug is 
not relieved of liability.^t 

Where cause of injury is purely conjectural^ the 
tug may not be held liable. 


B. NAVIGATION OF TUG AND TOW BY TOWER 


§ 47. General Rules 

A tug Is responsible for the navigation of both tug 
and tow. 

As the dominant mind, the tug is responsible for 
navigation of both tug and tow,S3 and, within the 
limitations of her duty, must protect the tow and 


her cargo from the perils of navigation.S^ 

Flanking, in shipping, is simply permitting a tow 
to float down stream with the current along the 
channel, without any assistance from the tow boat, 
which in fact, instead of propelling the tow, controls 
its movements by reversing its engines and backing 


74. tJ.S.—Stevens v. The White City, 
KT., 52 S.Ct. 347, 285 U.S. 195, 
76 LEd. 699—The Graebner, DC. 
N.T., 66 F.Supp. 456, 458. 

75. TJ.S.—Cleary Bros. v. Port Read¬ 
ing R. Co, C.C.A.N. Y., 29 P.2d 495— 
The Graebner, D.C.N.Y., 66 P.Supp. 
456. 

63 C.J. p 53 note 6. 

76. Titgr’s fault h^d proximate cause 
of tow’s injury 

(1) Where towage attempted under 
wind conditions indicating hazardous 
voyase.—^The Jerry E., D.C.N.Y., 30 
P.Supp. 208. 

(2) Where tow had acquired a defi¬ 
nite list and the danger of losing 
her was imminent when her precari¬ 
ous condition was first noticed, and 
tugmaster installed only one pump 
on tow and, without standing by 
alongside for a sufficient time to as¬ 
certain its efficacy, resumed towing 
in face of ram, flood tide, and ad¬ 
verse wind —Curtis Bay Towing Co. 
of Va. v. Southern Lighterage Corp, 
C.A.Va., 200 F.2d 33. 

(3) Moonng a barge into a berth 
or spot where the barge should not 
be.—The Graebner, DC.N.Y., 66 F. 
Supp. 456. 

(4) Other cases wherein tug^s fault 
was held proximate cause of tow's 
injury see 63 C.J. p 52 note 7 [al. 
Tug’s fault held not proximate cause 

of tow’s Injury 

U.S—The Cleveland, D.C.IST.Y., 54 F. 
Sio*; Si."), a'Trn ed, C.C.A., Petition 
of J^tn:..^yl\ anUi R. Co., 141 F.2d 
1020—The Banning, D.C.Va., 44 F. 
Supp. 64 5i 

63 C.J. p 62 note 7 [b]. 


77. TJ.S.—The Washington Irving, N. 
Y., 250 F. 797, 163 CC.A. 129— 
The Vale Royal, D.CMd., 61 P. 
Supp. 412. 

Collision with rigid piles 
Where substitution by city of rigid 
piles partly within navigable river 
channel for spring piles formerly 
maintained outside channel to pro¬ 
tect bridge abutment greatly increas¬ 
ed damage to towed vessel in colli¬ 
sion with piles, damage to vessel was 
held to result from concurrent neg¬ 
ligence of tug owners and city, even 
though tug’s negligence would prob¬ 
ably have caused collision with 
spring piles.—Shenango Furnace Co. 
V. Meyer, D.C.Wis., 51 F.Supp. 603. 

Swell primary cause 

Tug was held chargeable with con¬ 
tributory fault for injury to tow, 
primarily caused by the swell from a 
passing steamer.—The Washington 
Irving, N.Y., 260 F. 797, 163 C.C.A. 
129. 

78. U S.—The Wyomissing, D.C.N.Y., 
42 F.2d 666. 

63 C.J. p 52 note 7 [cj. 

79. U S.—The Graebner, D C.N. Y., 
66 F.Supp. 466—The Cleveland, D. 
C.K.Y., 54 P.Supp. 819, affirmed, C. 
C.A., Petition of Pennsylvania R. 
Co., 141 F.2d 1020. 

63 O.J. p 52 note 6 [a]. 

Kurrlcaue suhseauent to tug’s ueg. 
ligence 

U.S.—The aeveland, D.C.N.T., 64 F. 
Sup4). 819, affirmed, C.C.A., Petition 
of Pennsylvania 1^ Co., 141 F.2d 
1020. 


80. TJ.S.—Cleary Bros. v. Port Read¬ 
ing R. Co., O.C.A.]Sr.Y., 29 F.2d 495. 

81. TJ.S.—^P. E. Grauwiller Transp. 
Co. V. Gallagher Bros. Sand & 
Gravel Corp., CC.AN.Y., 153 F.2d 
384. 

Storm held reasonably foreseeable- 
event 

U.S.—^P. E. Grauwiller Transp. Co. v. 
Gallagher Bros. Sand & Gravel 
Corp., supra. 

82. U.S.—Morns & Cumings Dredg¬ 
ing Co. V. Moran Towing & Trans¬ 
portation Co., D.C.N.Y., 163 F. 610, 
affirmed 177 F. 1004, 100 C.C.A. 427. 

63 C.J. p 63 note 8. 

83. U.S.—Conners Marine Co, v. New 
York & D B R. Co., D.C.N J., 87 F. 
Supp. 132—The Raleigh, D.C.Md., 
60 P.iSupp. 961. 

63 C.J. p 33 note 7—11 CJ. p 1083 
note 63. 

Tug as dominant mind see supra 5* 
15. 

Tow of several vessels 

Where a barge in a tow was unable 
to raise anchor and other barges were 
ready to get under way and were 
drifting, tug was negligent in fail¬ 
ing to get under way at risk of loss 
of first barge's anchor.—'The Vale 
Royal, D.C.Md., 51 P.Supp. 412. 

84r U.S.—^The John E. Enright, Di 
C.N.T., 36 F.2d 821, affirmed, C.C.A.,. 
40 P.2d 688. 

63 C.J. p 33 note 9. 

Degree of care required see supra t 
38. 

Tug not insurer see supra i 13. 
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with such speed as will give to it the control of the 
tow without overcoming entirely the force of the 

current, s 5 

§ 48. - Choice of Route 

The choice of one of two or more available routes 
rests primarily m the sound discretion of the tug master, 
which should be exercised with due regard to the sur¬ 
rounding circumstances. 

The choice of one of two or more available routes 
rests primarily in the sound discretion of the tug 
master,^® which should be exercised with due regard 
to the character of the tugS? 2 ind tow,S8 the season 
of the year,S9 the state of the weather,90 such as 
the probability of storm^t and velocity of wind,92 
and the proximity of harbors of refuge.93 The 
propriety of his choice must not be determined by 
the result alone.94 The tower will be exonerated 
from liability for loss where the tug master acted 
with due care and in the exercise of good seaman¬ 
ship,9 5 but will be held responsible where the tug 
master fell short of this standard and was negligent 
in his selection of route.96 

Deviation of tug may render her liable for loss of, 
or injury to, the tow occurring during deviation and 
not affirmatively proved to have been unavoidable 
irrespective of deviation.97 


TOWAGE §§ 47-51 

§ 49. — Rules of Navigation and Custom¬ 
ary Precautions 

The tug Is under a duty to observe applicable rules 
of navigation and customary precautions. 

The tug is under a duty to observe applicable rules 
of navigation and customary precautions,98 as by 
selecting,99 and remaining in,^ the proper course or 
channel, maintaining proper lights,^ posting compe¬ 
tent and adequate lookouts in the proper places,^ 
and taking soundings when and where necessary.'* 

§ 50. - Speed and Starting 

The tug should exercise reasonable care and skill In 
starting and regulating the speed of the vessels. 

It is for the tug to regulate the speed of the ves¬ 
sels in accordance with the exigencies of the voy¬ 
age,^ and it is her duty to employ such rate of 
speed only as is reasonably safe to her tow, con¬ 
sidering her character and condition.® 

Starting suddenly. Turning on too much steam, 
so as to cause a tug to start with such speed, and 
so sudden a jerk, as to wrench the towline, is a 
want of reasonable care and skilL'^ 

§ 51. - Instructions to Tow 

The tug is under a duty not only to instruct the 
tow as to her navigation and management, but also to 
see that the instructions are earned out. 

The tug is under a duty not only to instruct the 


as. U.S.—The George Shiras, Pa., 61 
P. 300. 9 C.C A. 511. 

as. U'S—^The James P Donaldson, 
D.C.Mich., 19 P. 264, affirmed, C.C. 
A., 21 p. 671, certified guestion 
answered 17 S Ct 951, 167 US. 599, 
42 L.Pd. 2'92. 

63 C.J. p 33 note 11. 

a?. U.S —Bronx Barge Corporation 
v. Connelly Transp Corporation, C. 
C.A.S.C.,, 36 P.2d 294. 

63 C.J. p 33 note 12. 

88. U.S.—The Richard P. Young, D. 
C Va., 245 P. 499. 

>63 C.J. p 33 note 13. 

89. U.S.—Bronx Barge Corporation 
V. Connelly Transp. Corporation, C. 
C.A.S.C., 35 P.2d 294—The James 
P. Donaldson, D.p.Mich., 19 P. 264, 
affirmed, C.C.A, 21 P. 671, certified 
xiuestion answered 17 S.Ct. 951, 167 
U.S. 699, 42 L.EJd. 292. 

m U.S.—The Richard P. Young, D. 
O.Va., 245 P. 499—^The James P. 
Donaldson, D.O.Mieh., 19 F. 264, 
affirmed, C 0 A., 21 P, »671, certified 
-question answered 17 S.Ct. 961, 167 
. U.S. 599, 42 DBd. 292. 

91. U.S.—The James F. Donaldson, 

supra., , 


92. U.S.—The James P. Donaldson, 
supra. 

93. U S —The James P. Donaldson, 
supra. 

94. U.!S.—The James P. Donaldson, 
supra, 

95. U.S—The Joggins Raft, C.C.N*. 
Y, 43 P 309 

63 C.J. p 33 note '20. 

96. U.S—Bronx Barge Corporation 
V. Connelly Transp. Corporation, C. 
C.A.S.C,, 36 F.2d 294. 

63 C.J. p 33 note 21. 

97. US—Phillips V. The Sarah, D. 
C.Pa., 38 P, 262. 

9a U.S.—The Perth Amboy, D.C. 
Mass., 48 P.2d 640. 

99. U.S—^Blanchard Lumber Co. v. 
Metcalf, C.C.A Mass., 3 P.2d 768, 
certiorari denied 45 S.Ct, 613, 268 
U.S. 694, 69 L.Ed. 1161. 

63 C J. p 34 note 26. 

1. U.S.—The Perth Amboy, D.C. 

Me^s., 48 F.2d 640. 

63 C.J. p 34 note 26. 

a U.iS.—The Lyon, D C.Mich., 16 P. 
CasXo 8,645, Brown Adm. 69. 

a U.S —^British Columbia Mills, Tug 
& Barge Co. v. Mylroie, Alaska, 42 
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set. 430, 259 U.S. 1, 66 LEd 807. 
63 C.J. p 34 note 29. 

4. U.S—^Brie & M. Ry. & Nav. Co. v. 
Dunseith, Mich, 239 P. 814, 152 C. 
CA. 600—The Morton, C.C Mich , 17 
F.Cas.No.9,864, Brown Adm. 137. 

63 C.J. p 34 note 30. 

5- U.©.—The Inca, Ga., 148 P. 363, 78 

C.C.A. 273. 

Cal.—San Francisco Bridge Co. v 
Charles Nelson Co., 52 P.2d 978, 
10 Cal App 2d 686, modified on oth¬ 
er grounds and rehearing denied 
63 P.2d 769, 10 Cal.App.2d 685. 
Speed held not excessive 

In libel against tug for damage to 
lighter and its cargo in Long Island 
Sound, speed of seven miles an hour 
was held not excessive with wind of 
ten to fourteen miles per hour from 
north and northeast—The Dutton 
No. 6, D.C.N.Y., 9 P.Supp. 233, af¬ 
firmed, C.C.A., 82 p.2d 999. 

6. Cal.—San Francisco Bridge Co. v. 
Charles Nelson Co., 62 F.'2d 978, 10 
Cal.App.2d 685, modified on other 
grounds and rehearing denied 53 P. 
2d 769, 10 Cal.App.2d 686. 

63 C.J. p 34 note 33. 

7. U.S.—’Wilson V. Sibley, D.C.Ala., 
36 F. 379—^The E. Luckenback, C.C. 
N.Y., 23 F. 725. 
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tow as to her navigation and management,* but 
also to see that the instructions are carried out as 
far as the safety of other boats in the tow are 
concerned.^ The master of the tug should watch to 
see that the tow is following so as to keep inside 
the channel,^® and if he sees the tow steering direct¬ 
ly into danger, should warn her against it.^i Where 
one of a number of vessels in a tow gets into diffi¬ 
culty endangering the entire tow the tug should noti¬ 
fy the entire tow of the difficulty.^^ Where a tow is 
being handled by both a pulling tug and a rudder 
tug, it is generally the duty of the former to instruct 
the latter.^* 

§ 52. - Bad Weather 

a. In general 

b. Duty to observe weather and heed 

warnings 

c. Beginning voyage 

d. Duty to turn back or seek refuge 

e. Handling tug and tow during storm 

a. In General 

Whether a tug was negligent In beginning or con¬ 
tinuing her voyage under prevailing weather conditions is 
a question of fact on all the evidence. 

The question of whether a tug was negligent in 
beginning or continuing her voyage under prevail¬ 
ing weather conditions is one of fact on all the 
evidence,and in determining the question the 
courts will consider all factors involved.^^ 
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b. Duty to Observe Weather and Heed Warn¬ 

ings 

Generally speaking, the tug master is under a duty 
to observe the condition of the weather, and to judge 
it With reasonable skill, making use of all available in¬ 
formation relative thereto. 

Generally speaking, the tug master is under a 
duty to observe the condition of the weather,to 
judge it with reasonable skill,and to seek and 
heed all available sources of information relative 
thereto,including not only those natural warn¬ 
ings discernible by the navigators of the tug,i9 but 
also barometric readings^^ and the forecasts or 
warnings of the United States Weather Bureau.^l 
The tug master need not, however, make inquiries 
where all observable conditions are favorable ,22 nor, 
under such circumstances, is he obligated to await 
later weather reports before setting out on a rela¬ 
tively short voyage. 2 3 

Persons engaged in towing business are bound to 
advise their tug masters of available weather bureau 
information24 and to require them to look out for 
warning signals.25 

c. Beginning Voyage 

in the absence of negligence a tug proceeding with 
her tow into exposed waters is not liable for injury to, 
or loss of, the tow resulting from subsequent weather 
conditions. 

If the weather is fair, and there is no reasonable 
ground for anticipating danger, a tug proceeding 
with her tow into exposed waters is not liable for 
injury to, or loss of, the tow resulting from subse¬ 
quent rough weather,26 nor will it be liable for loss 


8. U.S.—^he Vale Royal, D.C Md., 51 
P.Supp. 412. 

63 C.J. p 34 note 36. 

8. XJ.S.—The Robert H. Cook, D.C N. 

T., 26 P.2d 710. 

63 C.J. p 34 note 37. 

10. U.S—The 3Sr. and W. Ko. 2, D.C. 
ir.Y., 102 P. 921. 

11 . U.S—The Inca, D.C.Ga., 130 P. 
36, affirmed, C.C.A., 148 P. 363, 78 
C.C.A. 273—The Atlas, D.C.Pa., 12 
P. 798. 

12 . US.—The Vale Royal, D C.Md., 
61 P.Supp. 412. 

13. U.S.—Jersey City Dry Docks Co. 
V. O'Brien Bros., D.C.N.Y., 61 P. 
ISUpp. 968. 

14. U.S —The Mercury, C.C.A.Mass., 
2 P.'2d 325. 

15. U.S.—^The Mercury, supra. 

16. U.S.—The Mack, D.C.^T.Y.. 43 P. 
Supp. 270, affirmed, C.C A., McWil¬ 
liams Transit v. Henjes Marine, 
130 P.2d 201—The William H. 
Yerkes, Jr., D.C.Mass,, 214 F. 881. 

17. U.S.—^White v. Upper Hudson 


Stone Co., CCA NY., 248 P. 893, 
160 C.C.A. 651, certiorari demed 38 
S Ct 335, 246 U.S. 665, 62 L.Ed. 929. 

18. US—-The Katie E, D.C.N.Y., 46 
P.2d 534. 

63 C.J. p 36 note 60. 

19. U.S.—The A. L.. Walker, D.C.Md., 
45 F.2d 621. 

63 C.J. p 35 note 61. 

20. U.S.—The T. J Hooper, D.C N. 
Y., 63 F.2d 107, affirmed, C.C A, 60 
P.2d 737, certiorari denied Eastern 
Transp. Co. v. Northern Barge Cor¬ 
poration, 53 S.Ct. 220, 287 U.S 662, 
77 L Ed. 671. 

63 C.J. p 35 note 62. 

21. U.S—The D. S. C. No. 311, D.C. 
N.Y., 12 P.Supp. 493. 

63 C.J. p 36 note 63. 

Negrligeuce held shown 

Tug captain's conduct In not using 
reasonable diligence to observe storm 
warnings or in disregarding them 
evidences failure of ordinary care 
and skill chargeable to captain when 
about to proceed to sea with tow of 
scows.—The D. S. C. No. 311, supra, 
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22 . U.S.—The Imoan, C.C.A N.Y., 67 
P.2d 603. 

63 C J. p 36 note 64. 

23. U.S.—The Herkimer, C.CA.NY, 
52 P.2d 41, certiorari denied Mil- 
mine Bodman & Co, v. Empire Ca¬ 
nal Corporation, 52 S.Ct. 42, 284 
U.S. 666, 76 EEd. 563. 

63 C J. p 36 note 66. 

24. U.S.—The Mulligan No. 1, D.C. 
N.Y., 297 P. 633, affirmed, C.C.A., 
The Annie W., 297 P. 635. 

63 C J. p 36 note 66. 

25. U.S.—The Mulligan No. 1, D.C. 
N.Y., 297 F. 633, affirmed, C.C.A, 
The Annie W., 297 P. >636. 

26. U.S.—The Wyoming, D.C.Mass., 
68 P.2d 789—The Dutton No. 6, D, 
C.N.Y., 9 P.Supp. 233, affirmed, C. 
C A, 82 P.2d 999. 

63 C.J. p 36 note 69. 

Approval by master and representa¬ 
tive of owner 

The owner of a tow struck by a 
squall and colliding with the partly 
opened leaf of a defective drawbridge 
cannot charge negligence in under¬ 
taking the tow while a wind was 
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incurred after proceeding in stormy weather in the 
absence of sufficient indication of danger to estab¬ 
lish negligence but if bad weather exists, or 
may reasonably be anticipated, when the start is 
made, indicating real danger, the tug is negligent 
in proceeding and will be held responsible for sub¬ 
sequent and resultant damage to her tow.28 

In determining whether the tug master was or was 
not negligent m proceeding, the courts will judge 
his decision in the light of nautical experience and 
good seamanships9 as applied to the circumstances 
existing at the time it was made.^O The question 
is whether the weather conditions were such at the 
commencement of the voyage as to justify an ex¬ 
perienced navigator, exercising ordinary prudence, 
and familiar with the ordinary conditions of the 
proposed voyage, in undertaking the trip,3i in view 
of the qualities of the tug and the character of the 
tow,22 the waters to be traversed,22 the make-up 
and condition of the tow,24 the season of the year,25 
the length of the trip,26 and possible conditions to be 
encountered.27 The tower will not be exonerated 
merely because he acted honestly ;28 but, to escape 
liability, it must appear that he acted both with an 
honest intent to do his duty, and in the exercise of 
the reasonable discretion of an experienced naviga¬ 
tor. 2 9 It has been held that control remains in the 
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owner of a tow to the extent of concluding that the 
wind has so far diminished that the tow may be 
safely begun.'^® 

Delay in entering on the performance of the con¬ 
tract, whereby a tug and her tow are overtaken 
by a storm, renders the tug liable for the conse¬ 
quences,'^^ unless under the circumstances such de¬ 
lay cannot be regarded as the proximate cause of 
the loss.'^^ 

d. Duty to Turn Back or Seek Refuge 

Failure of the tug to put back or to seek refuge 
constitutes negligence where the weather and other con¬ 
ditions are such that prudence and good seamanship re¬ 
quire such action. 

Where the weather and other conditions are such 
that prudence and good seamanship require the tug 
to put back'^2 or to seek refuge,^^ and she fails to 
do so, this will constitute negligence rendering the 
tower liable for resultant damage. The question 
of what to do in the face of weather conditions, 
however, is one resting primarily in the judgment of 
the tug master,45 whose decision is conclusive in 
the absence of manifest error or negligence,^® and, 
where the tug’s conduct in this respect falls short 
of actual negligence, the tower will not be held re¬ 
sponsible because the tug failed to put back47 or to 


blowing-, where the tow was not be¬ 
gun until after the wind had dim¬ 
inished and a representative of the 
owner and captain of the tow had 
approved —The Bellatrix, CCA Pa., 
114 F2d 1004. 

27. XJ.S —^Morris & Cumings Dredg¬ 
ing Co. V. Moran Towing & Trans¬ 
portation Co, D.C.NY, 163 P. 610, 
affirmed 177 P 1004, 100 C.C.A, 427. 

63 C.J. p 36 note 70 

28. U'S—The Jerry E, D.C.N.T., 30 
P.Supp. 208—The Kobert H. Smith, 
D.C.N.Y., 3 P Supp. 531. 

63 C J. p 36 note 71. 

WegUgeno© held sho-wn 

Owner of tug was guilty of negli¬ 
gence in ordering tow out, in face of 
adverse weather conditions and re¬ 
ports, where, as result of weather, 
scows in tow broke away .—The Rob¬ 
ert H. Smith, supra 

29. U.S—The Mack, D C.N.Y., 43 F. 
Supp. 270, affirmed, C.C.A., McWil¬ 
liams Transit v. Henjes Marine, 
130 F.2d 201. 

63 C.J. p 37 note 72. 

Discretion of master 
Where official weather reports 
showed wind velocity of from eigh¬ 
teen to twenty miles an hour and no 
storm warnings were showing, ad¬ 
visability of leaving port with tug 
towing barges was within discretion 
of master of tug.—The Fred Smart- 
ley, Jr.. C.C.A.Va., lU F.2d 971* 


30. US.—The Herkimer, C.C.AN.Y, 
62 F.2d 41, certiorari denied Mil- 
mine Bodman & Co v. Empire Ca¬ 
nal Corporation, 52 S.Ct. 42, 284 U. 
S. 666, 76 LEd. 563. 

63 C J. p 37 note 73. 

31. U.S.—In re McWilliams, IST.Y., 74 
F. 648, 20 C.C.A. 680—The Allie & 
Evie, D.C K Y , 24 F. 745. 

32. U.S—The Mack, D.C.N.Y., 43 F. 
Supp. 270, affirmed, C.C.A., McWil¬ 
liams Transit v. Henjes Marine, 130 
F2d 201. 

63 C.J, p 37 note 76. 
proceeding in ignorance of tow's un- 
seaworthiness 

Tug, without knowledge of leaky 
decks of lighter which it had towed 
before, owed no duty to tow to advise 
or require firmer affixing or battening 
down of hatch covers, where no un¬ 
usual or specially dangerous condi¬ 
tion of wind or waves was anticipat¬ 
ed.—The Dutton No. 6, D.C.N.Y,, 9 F. 
Supp. 233, DCN.Y., affirmed, C.CA., 
82 F.2d 999, 

33. US.—The Snap, D C.N.Y., 24 F. 
292. 

63 C.J. p 37 not© 77. 

34. U S.—Maryland Transp. Co. v. 
Dempsey, C.C.A Md., 279 F. 9-4. 

63 C.J. p 37 note 78. 

35. U.S.—The Mercury. C.C A.Ma.3s.,^ 
2 p.2d 326. 

63 C.J. p 37 note 79. 
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I 36. U S.—In re McWilliams, D.C.N. 
Y, 65 F. 261. affirmed 74 F. 648, 20 
C.CA, 680 

37. U.S.—The Mack, D.C NY., 43 F. 
'Supp. 270, affirmed, C.C.A., McWil¬ 
liams Transit v. Henjes Marine, 
130 F.2d 201. 

38. U S.—^The Nannie Lamberton, N. 
Y., 85 F 983, 29 C.C.A. 619. 

39. U.S.—The Nannie Lamberton, 
supra—The Hercules, N.Y., 73 F. 
265, 19 C C A. 496. 

40. U.S.—The Bellatrix, C.C.A.Pa,, 
114 F.2d 1004. 

41. N.Y.—Parmalee v. Wilks, 22 
Barb. 639. 

42. Ohio.—Daniels v. Ballantine, 23 
Ohio St. 632, 13 Am R 264. 

43. U S.—The Wyoming, D.C.Mass., 
58 F.2d 789. 

63 C.J. p 38 note 86. 

44. U.S,—The Burlington v. Ford, 
Mich., 11 S.Ct. 138, 137 U.S. 386, 34 
L.Ed. 731. 

63 O.J p 38 note 87. 

45. U.S.—The E. V, McCaulley, D.C. 
Va., 189 F. 827. 

46. US.—The E. V. McCaulley, su¬ 
pra, 

63 C.J. p 38 note 89. 

47. US—The Dutton No. 6, D C.N. 
Y., 9 FSupp. 233* affirmed. C.aA... 
82 F.2d 999. 

63 C.J. p 38 note 90. 
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seek refug’e.^^ Where the place of alleged available 
refuge would not have afforded adequate shelter 
under prevailing conditions, the tug is not liable for 
failure to seek such refuge,^^ nor will she be guilty 
of negligence for continuing her voyage where this 
is the safest course after the danger becomes ap- 
parent,^® 

c. Handling Tug snd Tow during Storm 

'When tug and tow are overtaken by bad weather 
while m the course of their voyage, the tug must take 
whatever action prudence and good seamanship require 
under prevailing conditions. 

When tug and tow are overtaken by bad weather 
while in the course of their voyage, the tug must 
take whatever action prudence and good seamanship 
require under prevailing conditions,as by anchor¬ 
ing the tow,52 blowing fog signals,53 changing 
course,54 lying by in a good lee for better weather,55 
standing by a tow that has gone adrift, as discussed 
infra § 64, or taking soundings.^s It has been said, 
however, that a standard of prudent conduct for 
the handling of a tow during a storm, set up after 
the event by one not present, must be regarded with 
the greatest caution as a criterion of legal obliga¬ 
tion,57 and it has been held that, where negligence 
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is not proved, relief will be denied.53 
g 53 . -- Towing through Ice 

An ordinary engagement of towage Is no Justifica¬ 
tion for towing in such ice as makes towage dangerous* 

An ordinary engagement of towage is no justifica¬ 
tion for towing in such ice as makes towage dan¬ 
gerous,5 3 or towing in the nighttime when the ice 
cannot be distinguished far enough ahead to avoid 
in jury,50 and, if a tug unnecessarily tows a boat 
in her charge through dangerous ice without any 
consultation with the tow’s owner or master, the 
tug will be responsible for damage to the tow.oi In 
order to make a tug liable, however, for keeping on 
through ice, it must appear that the error was one 
which a careful and prudent navigator would not 
have made in the circumstances,®^ and, where dan¬ 
gerous ice is unexpectedly encountered where rea¬ 
sonable foresight would not have anticipated it, the 
tug is not liable for injury received by the tow 
when first coming into contact with the ice.®^ If 
there is no reason to apprehend danger from the 
ice the tug is not liable ;®4 but, if the danger is 
obvious, the tug is liable for any injury thereby 
resulting to the tow.®5 This is especially true where 


Keld not negUgetLce 

Tug was held not negligent in tak¬ 
ing lighter in tow alongside in Long 
Island Sound or in towing under 
weather conditions, where weather 
bureaus recorded wind velocities of 
ten to fourteen miles from north and 
northeetst with no storm warnings.— 
The Dutton Ko. 6, supra. 

48, U.S.—The Herkimer, C.C.A.N.T., 
62 F.2d 41, certiorari denied Mil- 
mine Bodman & Co. v. Empire Ca¬ 
nal Corporation, 62 S.Ct. 42, 284 U. 

665, 76 L.Ed. 563. 

63 C.J. P 38 note 91. 

49 , U S.—^The Bump, D.C.N.T., 56 F. 
2d 203. 

63 C.J. p 38 note 92. 

50, U.S.—^The Imoan, C.C.A,Iir.T., 67 
F.2d 603. 

63 C.J. p 38 note 93. 

51- Cal.—San Francisco Bridge Co. 
v. Charles Nelson Co., 62 P.2d 978, 
10 Cal App.2d 686, modified on oth¬ 
er grounds and rehearing denied 63 
P.2d 759. 10 Cal.APP.2d 685. 

63 C.J. p 38 note 04. 

Where It was apparent Idiat pru¬ 
dence in handling tow hy tug would 
have prevented one of barges in tow 
from drifting onto breakwater, loss 
of such barge could not be laid to ac¬ 
cident due to weather conditions.—- 
The Vale Royal, D.C.Md, 61 F.Supp. 
412. . 

KegUgeuce held not shown 

In libel for loss of last barge in 
tow which lost its rudder, filled, and 


sank on return trip, following cir¬ 
cling movements vainly waiting for 
water to raise in a channel leading 
to the tow's destination, where there 
was no evidence that the seas were 
of such force that a vessel of the sea¬ 
worthy qualities of the barge, which 
was not fully laden, could not be ex¬ 
pected safely to weather them, the 
loss of the rudder could not be said 
to be due to the force of the waves 
during the circling movement, so as 
to establish negligence on part of 
towing vessel.—Shaw v. Eastern 
Transp. Co., D.C.N.T., 62 F.Supp. 202. 
Sstreme weather 

A tug, which had sufficient power 
and adequate equipment to perform 
particular run in normal weather, 
was not obligated to withstand all of 
the perils of the sea nor to control 
her tow in unusually extreme weath¬ 
er —^The Brilliant, D.C.Pa., 64 F.Supp. 
612. 

52. U.S.—In re Owen McCaffrey's 
Sons, aC.A,N.Y., 20 F.2d 728. 

63 C.J. p 39 note 95. 

53, U IS.—^The Barendrecht, D C.N. 
T., 286 F. 289, modified on other 
grounds, C.C.A., Naamlooze Venoot- 
schap MaatschappiJ Stoomschip 
Barendrecht v. Moran Towing & 
Transportation Co., 9 F.2d 614. 

54. U.S—The Betty, D.C.N.T., 278 

P. 220. 

63 C.J. p 39 note 97. 

55, 'U.S,—The William H. Terkes, 
Jr., D.C.Mass., 214 F. 881, 

63 C.J. p 39 note 98. , 
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56. U.S.—The Adelia, Pa.. 14 S.Ct. 
1171, 154 U.S. 593, 21 L.Ed. 672. 

63 C.J. p 39 note 1. 

57. U.S.—Olsen v. Luckenbach, DC. 
Me., 238 F. 237. 

58. U.S.—In re Owen McCaffrey's 
Sons, C.C.A.N.T., 20 F.2d 728. 

63 C.J. p 39 note 3. 

59. US.—The Rambler, D.C.N.T., 66- 
F. 365. 

63 C.J. p 34 note 41. 

60. U.S.—The Rambler, supra. 

61. U.S.—‘Monk V. Cornell Steamboat 
Co, N.Y., 198 P. 472, 117 C.CA.. 
232. 

Shifting scow at pier 

A tug shifting scow at pier at di¬ 
rection of harbor, master could bo 
held liable for damage to scow as re¬ 
sult of negligently forcing it into- 
place against ice.—Rice v. The Mari¬ 
on A C. Meseck, C.C.Al.N.T., 148 P 2d? 
522, certiorari denied 66 S.Ot, '62, 326- 
U.:S. 740, 90 LEd. 442. 

62. U.S.—The Mary R. McKillop, D. 
C.N.T., 23 F. 829. 

63 C J. p 35 note 44. 

63. Alaska—^Heckman v. Richard' 
III, 3 Alaska 453. 

64. U.S.—The W. N. Bavier, D.C.N, 
Y., 11 F.2d 986. 

63 C.J. p 36 note 46. 

65. U.S.—The Phoeidac, D.C.N.T., 143 
F. 360. 

j63 C.J. p 35 note ft7. 
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the tug continues against the protest of the tow 
master.^® In any event, a tug proceeding with her 
tow through ice must use due care to avoid injury 
to the tow,^*^ and will be held responsible for damage 
to the tow resulting from faulty navigation,such 
as a method of towage dangerous under existing 
conditions,although where due care is observed 
the tug will be exonerated,particularly where the 
bargee knew of the ice conditions before the’tow 
was begun.'^^ 

§ 54. Collision 

The tower is generally liable for damages to the 
tow arising from collision, unless it affirmatively appears 
that the tug was without fault, in which case no liability 
rests on the tower. 

Since the tug is ordinarily the dominant mind in 
charge of navigating both tug and tow, it is the 
duty of the tug so to navigate as to avoid collision, 
and the tower is generally liable for damages to the 
tow arising from collision,'^3 unless it affirmatively 
appears that the tug was without fault, in which 
case no liability rests on the tower.'^^ 

Tow wholly or partly in control. Where both 
tug and tow are exclusively under the control, di¬ 
rection, and management of the tow, and the tug 
obeys orders, the tug is not liable for a collision.'^^ 
Where those in charge of the vessels, respectively, 
jointly participate in their control and management, 
both will be liable if the collision was caused by the 
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fault of both, or either, if it arose from his fault 
alone,*^® and the mere presence of a pilot aboard the 
tow will not exonerate the tug from liability for 
negligence in respect of the phases of navigation in¬ 
trusted to the tug.'^'^ 

Avoidable character of collision. It is no excuse 
that the collision could not have been prevented at 
the moment it occurred, if measures of precaution 
have been neglected which would have rendered the 
accident less probable.'^^ It is the duty of the tow 
when she is placed in peril by the movements of 
the tug without any fault on her own part to avoid 
the collision if she can;*^^ but, when a vessel is 
placed in a perilous position through the fault of 
another vessel, she is not to be held to strict rules 
of navigation.^® 

§ 55 . - Between Particular Vessels 

a. Tug and tow, or between tows 

b. Between tow and third vessel 

a. Tug and Tow, or between Tows 

The tower is liable for damage resulting from a col¬ 
lision between tug and tow, or between towed ships, only 
where he has been negligent. 

The tower is liable for damage resulting from a 
collision between tug and tow due to the negligence 
of the former,^! but will not be held liable where 
there was no negligence imputable to the tug.^^ 


66. U.S —^The R G, Townsend, B.C. 
N.T., 140 F. 217—The Joseph Peene, 
D.C.N.Y., 130 F. 489. 

67. US.—The Pallas, DC.Mass., 265 
F. 847. 

68. UJS —The Pallas, supra. 

69. U.S.—The Mary C. Black. D-GN. 
T., 40 F.2d 304. 

63 C.J. p 35 note 61. 

Method coxLstitates nesrllsrence 

Failure to have an efficient look¬ 
out on a tug engaged in towing barg¬ 
es on river during severe winter 
weather, while there was heavy ice 
on both banks, was negligence con¬ 
tributing to sinking of barge when it 
ran into ice, and where the master of 
the tug, after sighting ice, merely re¬ 
duced to half speed, so that tug ran 
into ice, and then, to save tug, swung 
it away so that barge struck ice 
with such force that barge sank, 
master was guilty of negligence 
which rendered owner of tug liable 
to owner of barge and bargee.—The 
Jerry T., D.C.N.T., 20 F.Supp. 847. 
Held not an act in extr^uls 
Attempt of master of tug engaged 
in towing barges on river to force 
tug through ics at rediuced speod, in¬ 
stead of stopping engines and taking 
the way off the to"vv^,. 'v^as an act 


in extremis which would relieve own¬ 
er of tug from liability for sinking 
of barge, but one that could have 
been avoided and the way taken off 
the tow—The Jerry T„ supra. 

70. U.S.—The W. N. Bavier, D.C.N. 
Y.. 11 F.2d 986, 

63 C.J. p 35 note 62. 

Use of short hawsers held proper 
In libel against tug for damage to 
barge while in field of Ice in Hudson 
river, use of short hawsers was held 
proper,—-The Lawrence J. Tomlinson, 
D.C N.Y., 9 F.Supp. 14. 

71. U.S.—McWilliams Transit v. 
The Gerd H. Hemes, U.C.N'.Y.. 60 
F.Supp. 159—The Jerry T., D.C.IST. 
Y„ 20 F.Supp. 347. 

72. U S.—Conners Marine Co. v. Kew 
York & L. B. R. Co., D.C.N'.J., 87 
FjSupp. 132. 

Tug as dominant mind see supra 5 
15. 

73. US—The J. P. Donaldson, 
, Mich, 17 S.Ct. 951, 167 U.S. 699, 42 

UFd. 292. 

63 C.J. p 39 note 8. 

Liability as between tug or tow and 
third vessel see Collision §§ 60-76. 
U.S.—The Van Cott, D.CN.Y., 
; 162 F. 1016. 

63 C.J. p 39 note 9—11 C.J. p 1083 
note 65. 


75. U.S.—Compania Maritima Sam- 
soc Limitada, S. A. v. Moran Tow¬ 
ing & Transp. Co., CA.N'.Y, 197 F. 
2d 607—^Albina Ferry Co. v. The 
Imperial, D.C.Or., 38 P. 614, 13 
Sawy. 639, 3 L.RA 234—^Nelson v. 
The Gohah, DC.Cal., 17 P.Cas Ko. 
10,106. 

76. U S.—^ITelson v. The Goliah, sii- 
pra. 

77. U.S.—The Charles Allen, DlC.N. 
Y., 11 F. 317. 

63 C.J. p 39 note 12. 

78. U.S.—The Syracuse v, Langley,. 
H.Y., 12 Wall. 167, 20 L.Ed. 382— 
Kelson v. The Goliah, D.C.Cal., IT 
P.Caslsro.10,106. 

78. U.S.—The Columbia, Wash., 138 
F. 660, 48 C.C.A. 596. 

80- U.S—^The Columbia, supra. 

81. U S —McLain Lines v. The Ana 
Mane Tmcy, CAN.Y., 176 P.2d 703 
—iSinram v, Pennsylvania R. Co.,. 
CCA.K.Y., 61 F.2d 767. 

63 C.J. p 40 note 17. 

82. U.S.—Campos v. Curtis Bay- 
Towing Co. of Pa., D.C.Fa., 61 F. 
Supp. 1010. 

Patat of -tow 

Where it appeared that tug backed 
with a tow line to barge with under¬ 
standing that when barge came into 
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Likewise, the tower is liable for damages resulting 
from collision between the towed ships as a con¬ 
sequence of the tug's negligence,^^ but will be ex¬ 
onerated where there was no negligence imputable 
to the tug.S4 

b. Between Tow and Third Vessel 

The tower is liabie for damage to the tow arising 
from her collision with a third vessel when, and only 
when, there is negligence imputable to the tug. 

Under the general rules discussed supra § 54 
the tower is liable for damage to the tow arising 
from her collision with a third vessel through negli¬ 
gence imputable to the tug,^^ such as allowing the 
tow to drift attempting to pass another vessel 
in a narrow channel casting off the tow in 
front of an approaching steamer ;8S failure to an¬ 
ticipate change of course by an approaching ves- 


sel^S or to guard against the effect of the tidej^O 
failure to exercise vigilance in executing a maneu¬ 
ver®! or in keeping the tow under observation 
giving the wrong signal to an approaching vessel 
negligence in connection with entering a crowded 
harbor®^ or passing an anchored vessel ;®^ omission 
of customary precautions to avert danger,® ® such as 
failure to maintain proper lights®*^ or lookouts,®S 
or to give fog signals;®® undertaking to tow more 
boats than the tug can properly handle under exist¬ 
ing conditions;! and violation of the general rules 
of navigation in respect of the course to be pursued 
by vessels approaching each other, ^ or by one vessel 
overtaking another.® 

The tower is not responsible for damage to the 
tow resulting from her collision with a third ves¬ 
sel where there was no negligence imputable to the 
tug,^ or where the tug’s fault, if any, was condoned 


position master would give signal, 
that tug would stop thus making 
necessary slack in tow line so that 
it might be cast off, that tug followed 
the agreement but that barge did 
not stop at proper place and collid¬ 
ed with the tug, the tug was not at 
fault in assuming that the barge 
when she reached proper position 
would stop herself and in not backing 
again after making slack in the line. 
—The Ira S. Bushey, Inc., C.C.A.N.T., 
120 F.2d 1010. 

fortuitous and unexpected event 
Where sheer of tow caused it to 
pull ahead of tug and tug swung in 
arc on taut hawser until vessels col¬ 
lided after master of tug had ordered 
hawser cut but deckhand had slipped 
when he swung axe, master was not 
negligent for delaying until there 
were only sixty feet between vessels 
before ordering hawser cut.—Campos 
v. Curtis Bay Towing Co. of Pa., D.C. 
Pa. 61 F.Supp. 1010. 

S3. U S,—The Christiania Baird, N 

T., 180 F. 705, 104 C.C.A. 22. 
t63 C.J. p 40 note 19. 

Sunken tow 

Where barge in middle of third tier 
of tow sank and, after barge on her 
starboard side was removed, the tow 
swung to port leaving sunken barge 
in exposed position to right of tow, 
the action of tug in bringing barge 
from rear of tow forward on star¬ 
board side without ascertaining exact 
location of sunken barge was gross 
negligence rendering tug owner lia¬ 
ble for damages from collision be¬ 
tween the barge being brought for¬ 
ward and the sunken barge.—Peti¬ 
tion of Anthony O’Boyle, Inc., C.C.A. 
N.T.. 161 F.2d 966. 

failure to render assistance 

Where defective line on barge made 
possible damage to another barge 
during heavy seas when railroad tug 


which was in charge of both barges 
failed to go to their assistance, fact 
that line was defective did not ren¬ 
der owner of barge having such line 
liable with railroad for damage to 
other barge.—The Helderberg, C.C.A. 
N.T., 94 F2d 649. 

S4. U.S.—P. Dougherty Co, v. The 
Wollaston, D.C.lSr.Y., 81 F.Supp. 765. 
63 C.J. p 40 note 20. 

85. U.S.—iSoci^td des Voiliers Fran- 

9 ais V. Oregon R., etc., Co, D.C. 
Or., 178 F. 324—The Dyon, DC. 
Mich, 15 P.Cas.No.8,646, Brown 

Adm. 59. 

Liability as between tug or tow and 
third vessel see Collision §§ 60—76. 

86. U.S.—The Panther, C.C.A N.Y., 5 
F.2d 64, certiorari denied 45 S.Ct. 
608, 267 US. 606, 69 L.Ed. 810. 

63 C.J. p 40 note 23. 

87. U.S—The Mariel, D.C.Ill., 32 P 
103—The David Morris, D.C.Mich., 
7 F,Cas.No.3,696, Brown Adm. 273. 

88. U.S.—The Alabama, Va., 126 F. 
332, 61 C.C.A. 238, certiorari de¬ 
nied 24 S.Ct. 851, 193 US. 669, 48 
L.Ed. 840. 

88. U S.—^Bartelson v. The Cynthia, 
aC.Pa., 2 P,Cas.No.l,067, 14 Phila 
411. 

90. U S.—The Delaware, C.C.K.Y., 20 
F. 797—The Olive Baker, DCN.Y., 
18 P.Cas.Ko.10,489, 4 Ben. 173. 

91. U.IS.—^The C. Y. Davenport, D.C. 
N.Y.. 6 F.CasNo.3,527, 3 Ben. 63— 
The Gorgas, D.C.N.Y., 10 F.Cas.No. 
6,622, 10 Ben. 541. 

92. U.S.—^The Gorgas, supra. 

93. U.S.—The Volunteer, D.C.Ohio, 

28 F,Cas.]Sro.l6,990, Brown Adm. 

159. 

94. U S.—The Syracuse v. Langley, 
N.Y., 12 Wall. 167, 20 L.Ed. 382— 
Nelson v. The Goliah, D.C.Cai., 17 
P.Cas.No.10,106. 

95. UJS,—Petition of Red Star Tow¬ 
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ing & Transportation Co., D.C.N.Y,, 
30 P.2d 452, affirmed, C.C.A., 30 F. 
2d 454, certiorari denied Red Star 
Towing & Transportation Co. v. 
New Jersey Shipbuilding & Dredg¬ 
ing Co.. 49 S.Ct. 265, 279 U.S. 844, 
73 LEd. 98'9. 

63 C J p 40 note 32. 

96. U.S.—^Reilly v. The E. Heipers- 
hausen, DC.NY., 56 P, 619, af¬ 
firmed 63 P. 1020, 12 C.C.A, 1. 

97. U.S.—^Nelson v. The Goliah, D.C. 
Cal., 17 F.Cas.No.10,106. 

98. U.S—^Nelson v. The Goliah, su¬ 
pra, 

99. U.S.—The Raleigh, D.CN.Y., 41 
F. 527, affirmed, C.C., 44 F. 781. 

1. U.S.—The R. G. Townsend, C.CA. 
NY., 278 F. 726. 

63 C.J. p 41 note 37. 

2. U.S.—E. P. Moran, Jr., #19, DC. 
N.Y., 73 F.Supp. 767. 

63 C.J. p 41 note 38. 

Port to pprt passage 

Where flotilla headed up the East 
River was starboard of mid-channel 
and had safely passed another flotil¬ 
la, in whose wake tug with cattle 
float in tow was following, by port 
to port passage, and where there 
would have been no collision had tug 
adhered to its course down the river, 
but tug put its helm to port and 
failed to respond to signal from flotil¬ 
la, the tug was responsible for dam¬ 
age in ensuing collision to the cattle 
float and to oil barge in the flotilla.— 
The E. P. Moran, Jr., #19, supra. 

3. U.S.—The Harold L., D.C.N.Y., 56 
P.2d 609. 

63 C.J. p 41 note 89. 

4. U.S.—'Dreyfus v. Hedg'er Transp. 
Co., D.C.N.Y., 60 F.2d 671—Buck¬ 
eye S. S. Co. v. Union Towing & 
Wrecking Co., D.C.Ohio, 68 F.SupP. 
749. 

63 C.J. p 41 note 4^^, 
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by the tow^s owner.® 

Reasonable rubbings and contacts of a tow with 
other vessels do not constitute “collisions’’ so as to 
authorize recovery against the tower for damage 
caused thereby.® 

§ 56. - Conduct after Collision 

The decision as to what should be done after the tow 
has been injured by a collision rests with the master of 
the tug. 

The decision as to what should be done after the 
tow has been injured by a collision rests with the 
master of the tug,*^ and, in determining whether he 
was negligent, the courts will consider the sur¬ 
rounding circumstances.® 

§57. Fire 

The tower, In the absence of negligence, ts not liable 
for damage to the tow resulting from fire which breaks 
out during the course of towage. 

In the absence of negligence, the tower is not 
liable for damage to the tow resulting from fire 
which breaks out during the course of tow^ge.^ 

§ 58. Stranding or Grounding 

a. In general 

b. Selection of course 

c. Ignorance of conditions along route 

selected 

d. Getting off course or out of channel 

e. Sudden change of course 

a. In General 

The tower is not responsible for damage resulting 
from stranding or grounding of the tow where negli¬ 
gence is not imputable to the tug. 
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The tower is not responsible for damage result¬ 
ing from stranding or grounding of the tow with¬ 
out negligence imputable to the tug,^® as where the 
master of the tug did all that a prudent navigator 
should have done under existing circumstances,^^ 
and the stranding of the tow was due to inevitable 
accident.^^ Where, however, the stranding^® or 
grounding^^ of the tow is due to negligence of the 
tug, the tower is liable for resultant damage. 

Deliberately running aground. Where, through 
negligence, the tug gets her tow into such a situa¬ 
tion that it becomes proper and necessary to run 
the tow aground, the tower is liable for resultant 
damage.!® 

Fact that tug violated statutory regulations prior 
to the stranding of a tow will not add to her respon¬ 
sibility therefor.!® 

Draft of tow. The tower will be held responsible 
where the tow strands or grounds as a result of 
the tug’s proceeding in ignorance of the draft of 
the tow.!*^ 

b. (Selection of Course 

The tower is responsible for stranding of the tow 
which results from the tug's selection of an improper 
course. 

The tower is responsible for stranding of the 
tow which results from the tug’s selection of an 
improper course.!® 

c. Ignorance of Conditions along Route Selected 

The tower will be held responsible where the tow 
strands or grounds as a result of the tug's proceeding 
in ignorance of prevailing conditions. 

The tug master is chargeable with knowledge of 
the channels, currents, depth of water, and other 


Absence of lookout 

The owner of tugs towing barge 
was not liable to owner of barge and 
steamship for damages sustained in 
collision between barge and steam¬ 
ship, notwithstanding absence of 
lookout aboard one of the tugs, where 
presence of lookout would not have 
availed to avert the collision, and 
captain of tug, when he first became 
aware of danger of collision, did 
what any prudent seaman might have 
done in a like exigency.—^Buckeye S. 

5. Co. V. Union Towing & Wrecking 
Co., supra. 

6. U S.—The New York Central No. 
18, N.Y., 257 F. 405, 168 C.C.A. 
446. 

63 C.J. p 41 note 41. 

6. US.—The Lena, D.C.N.Y.. 49 F. 

Supp. 191. 

63 OJ, p 40 note 16. 


7. U.S.—The Lizzie D. Shaw, C.C.Al. 
Pa., 47 F.2d 820. 

63 C.J. p 41 note 42. 

8. U.S.—The Lizzie D. Shaw, supra. 
63 C J. p 41 note 43, 

9. U.S—^Shamrock Towing Co., Inc. 
V. City of New York, C.C A.N.Y., 
32 F.2d 684. 

63 C.J. p 41 note 44. 

10. U.S.—The O'Brien. Brothers, D. 
C.N-Y., 14 F.2d 447. 

63 C.J. p 41 note 47. 

11. US.—The George Hughes, N.Y., 
183 F. 211, 105 C.C.A. 643. 

63 C.J. p 41 note 48. 

la. U S —Gilchrist Transp. Co. v. 
Great Lakes Towing Co., D.C.N J., 
237 F, 432, affirmed 248 F. 1019, 160 
C.C.A. 362. 

63 C.J. p 41 note 49. 

18. U.S.—The Revere, C.C.A.N.Y., 63 
F.2d 775—The J. G. No. 48, D.C.N. 
Y., 58 F.'Supp 773, affirmed, C.C.A., 
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F. F. Grauwiller Transp. Co. v. Gal¬ 
lagher Bros. Sand & Gravel Corp., 
153 F.2d 384. 

63 C.J. p 41 note 50. 

14. U.S.—The C. W, Patterson, C.C. 

AN. Y., 70 F 2d 712. 

63 C.J. p 42 note 51. 

15. U.S—^The Wyomissing, D.C.N. 

Y, 42 F.2d 666. 

63 C.J. p 42 note 54. 

16- US.—The Wabash, D.C.N.Y., 248 
F. 1008. 

63 C.J. p 42 note 55. 

17. U.S.—White V. Upper Hudson 
Stone Co., N.Y., 248 F. 893, 160 C. 
C.A. 661, certiorari denied 38 S.Ct. 
335, 246 U.S. 665, 62 L.Ed. 929. 

18. U S.—The J. C, Reichert, D.C.N. 
Y., 258 F. 79, affirmed 268 F. 81, 169 
C.C. A. 167. 

63 C.J. p 42 note 57. 

Choice of refute generally see supra 
§ 48. 



§§ 58-60 TOWAGE 

customary conditions prevailing In the place where 
he operates, as discussed supra § 41, and the tower 
will be held responsible where the tow strands or 
grounds as a result of the tug's proceeding in 
ignorance of conditions,^^ such as the course and 
width of the channel,-^ character and condition of 
the bottom,depth of water ,22 and tidal condi- 
tions.22 

d. Getting Off Course or Out of Channel 

The tower Is liable for damage resulting from strand¬ 
ing of the tow where caused by the tug’s negligence in 
getting off her course, or out of the channel. 

The tower is liable for damage resulting from 
stranding of the tow where caused by the tug’s 
negligence in getting off her course,^^ as where she 
deviates from her course because of negligent dis¬ 
regard of,25 or failure to take,25 soundings, and 
will be held liable where the tow left the channel 
because of excessive speed aided by force of cur¬ 
rent,27 or through the negligence of the tug mas¬ 
ter,28 or because the tug master negligently pro¬ 
ceeded with actual knowledge that some of the 
towed boats were disregarding his instructions to 
steer while passing through a narrow and twisting 

channeL22 

e. Sudden Change of Course 

The tug has been held guilty of negligence, imposing 
liability fop damage by stranding, where she changed her 
course without prior warning. 

The tug has been held guilty of negligence im¬ 
posing on the tower liability for damage by strand¬ 
ing where she changed her course without prior 
warning to helper tugs^^^ or tow.^i 
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§ 59 . - Conduct after Stranding or 

Grounding 

The tower is liable for damage to the tow resulting 
from negligence or other fault of the tug after stranding 
or grounding of the tow. 

The tower is liable for damage to the tow re¬ 
sulting from negligence or other fault of the tug 
after stranding or grounding of the tow.22 

Successive strandings. If a tow strands once as 
a result of the tug’s negligence and, on being pulled 
off, is in such a situation that a second stranding is 
inevitable, the tower is liable for the second strand¬ 
ing because of the negligence that led to the first, 2 3 
although if the tug was not at fault for the first 
stranding she will be liable for the second stranding 
only if negligent in connection with such second 

stranding. 3 4 

§ 60. Striking Rocks and Other Obstructions 

a. In general 

b. Duty to follow usual channel or course 

c. Knowledge of obstructions and other 

conditions 

a. In General 

The tower Is responsible for damage due to the tow's 
striking a rock or other obstruction where this resulted 
from negligence imputable to the tug. 

The tower is responsible for damage due to the 
tow’s striking a rock or other obstruction where 
this resulted from negligence imputable to the tug, 35 
but is not responsible in the absence of negligence.35 
The tug is under a duty to keep her tow off of 
obstructions, the existence and location of which are 
or should be known to it,37 if ordinary skill and 
competence render this possible,33 although it will 


la. U.S.—^The Perth Amboy, D.C. 

Mass., 48 F.2d 640. 

*68 C.J. p 42 note 59. 
m U.S.—The Perth Amboy, supra. 
•63 C.J. p 42 note 60. 

21. U.S.—Great Lakes Towing- Co. v. 
Alva SS. Co., C.C.A.I11., 261 F. 261. 

-63 C.J. p 43 note 61. 

22. U.S.—-The Vim, D.C.R.I., 40 P.2d 
638. 

>63 C.J. p 43 note 62. 

23. U S.—Coastwise Transp. Corpo¬ 
ration V. U. S., U.C.Me., 43 F.2d 
401 

^ C.J. p 43 note 64. 

24. U.S.—The Coastwise, UC.Mass., 
230 F. 605, affirmed 233 F. 1, 147 
O.C.A. 71. 

63 C.J* p 43 note 66. 

25. U.S.—^The Coastwise, supra. 

63 C.J. p 43 note 67. 

2Qk U.S.—Erie & M. Ry. & Nav. Co. 


y. Dunselth, Mich., 239 F. 814, 162 
C.C.A 600. 

63 C.J. p 43 note 68. 

27. U.S.—The Perth Amboy, U.C. 
Mass., 48 F.2d 640. 

28. US.—The Detroiter, C.C.A.N.T, 
82 F 2d 234—The Perth Amboy, D. 
CMass., 48 P.2d 640. 

23. U.S—The Robert H. Cook, D.C. 

N.Y., 26 F.2d 710. 

63 C.J. p 43 note 72. 

30, U.S.—The Stirling Tomkins, C. 
C.AN.T., 66 P.2d 740, certiorari de¬ 
nied Cornell Steamboat Co. v. 
Shamrock Towing Co., 52 S.Ct. 580, 
286 U.S. 656, 76 L.Ed. 1290. 

63 C.J. p 43 note 73. 

31. U.S,—^Mylroie v. British Colum¬ 
bia Mills Tug & Barge Co, C.C.A. 
Alaska, 268 F. 449, affirmed 42 S. 
Ct 430, 259 U.©. 1, 66 L.Ed. 807, 

63 C.J. p 43 note 74. 

1024 


32. US —^Winslow V. Thompson, 

Me., 134 F. 546, 67 C.C.A. 470. 

63 C J. p 44 note 76. 

33. Haw^i.—Pope v. Fearless, 3 
Hawaii Fed. 207. 

34- Hawaii.—Pope v. Fearless, su¬ 
pra. 

35. US —F. El Grauwiller Transp. 
Co. V. Gallagher Bros. Sand & 
Gravel Corp., C.‘C.A.]Sr.T.. 153 P.2d 
384. 

63 C.J. p 44 note 78. 

3S. USP. Dougherty Co. v. U. S., 
C.A.Del., 207 F.2d 626. 

63 C.J. p 44 note 79. 

37. U.S.—McWilliams Bros. v. Penn¬ 
sylvania R. Co., D.C.H.T., 300 F. 
687. 

63 C.J. p 44 note 80. 

38. U.S.—^McWilliams Bros. v. Di¬ 

rector General of Railroads, C.C.A. 
N.y., 271 F. 931. ; • . 
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be excused for failure to do so where the tow 
struck a known obstruction because of vis major^® 
or other cause for which the tug was not respon¬ 
sible.'^® The tower is not responsible for the strik¬ 
ing of the tow on an unknown obstruction in the 
regular course or channel,^^ although where the tug 
unnecessarily departs from the regular course or 
channel, she may be liable for the striking of her 
tow on an obstruction theretofore unknown. 

If tug master is unfamiliar with channel, his fail¬ 
ure either to take a local pilot or to inquire of 
persons competent to inform him renders the tug 
liable for injury to the tow from striking a gen¬ 
erally known obstruction.43 

b. Duty to Pollow Usual Channel or Course 

A tug IS bound, in the exercise of reasonable pru¬ 
dence in navigation, to follow the usual and customary 
channels, and to observe the recognized authorities with 
respect to sailing directions. 

A tug is bound, in the exercise of reasonable 
prudence in navigation, to follow the usual and 
customary channels, and to observe the recognized 
authorities with respect to sailing directions and 
for any injury to the tow resulting from an unneces¬ 
sary deviation from the customary channel the tug 
is liable.'^s other words, an unnecessary de¬ 
parture from the customary channel is at the risk of 
the tug,^® and general knowledge that a certain 
course was the proper and customary one to take 
in consequence of some obstructions is sufficient to 
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place on the tug the risk of departing from it 
without adequate reason.'^'^ 

Where tug exercises option as to course, she is 
bound to the strictest care,^s and chargeable with 
liability for loss in the absence of evidence to show 
that the tug was not properly following.'^® 

Excusable departure, A tug has been held excus¬ 
able for departure from the customary course where 
changing conditions have obstructed the old route.^^ 

c. Knowledge of Obstructions and Other Con¬ 
ditions 

The tower is responsible for damage to the tow from 
striking obstructions where this occurred through the 
tug master's ignorance of conditions. 

It is the duty of the master of a tug to know the 
channels, currents, depth of water, and other cus¬ 
tomary conditions affecting navigation in the waters 
where the tug operates, as discussed supra § 41, and 
the tower is responsible for damage to the tow from 
striking obstructions where this occurred through 
the tug master's ignorance of conditions,such as 
currents,or obstructions of which he should 
know, as discussed supra this section. Generally 
speaking, the master of a tug must know the loca¬ 
tion and character of obstructions in the waters 
navigated where such obstructions appear on gov¬ 
ernment charts,53 or, although not charted, are 
known generally to local navigators,but he is 
not required to know of obstructions neither char¬ 
ted nor known generally to local navigators.^ 5 


39. U.S.—^McWilliams Bros. v. Penn¬ 
sylvania R, Co, DC.N.Y., 300 P. 
687—McWilliams Bros. v. Pennsyl¬ 
vania R. Co., C.C.A.Nr,T, 271 F. 
931. 

63 C.J. p 44 note 82. 

40. 'U.S.—^Baltimore, etc., Barge Co 
V. Knickerbocker Steam Towage 
Co., D.C Me., 169 P. 765, affirmed 
170 P. 442, 444, 95 C.C.A. 612, 614. 

63 C.J. p 44 note 83. 

41. U.S.—^Exner Sand & Gravel Corp. 
V. Gallagher Bros. Sand & Gravel 
Corp., O.C.A.N.X.. 157 P.2d 291-— 
The I. U. I. No. 103, C.'C.A.N.Y., 104 
P2d 650. 

63 C.J. p 44 note 84. 

EzoneratlotL from liability 

Tug was entitled to exoneration 
from liability for loss of scow which 
struck unknown and uncharted rock 
in channel of uncharted creek at a 
time when, according to undisputed 
testimony of experienced navigators, 
depth of water at flood tide should 
have been sufficient for safe passage, 
notwithstanding westerly wind had 
prevailed for 12 hours, and when 
depth would have been sufficient for 
scow safely to pass over even the 
unknown rock had wiater risen to 

86 C. J.S.—68 ' 


height observation and experience in¬ 
dicated it should under the circum¬ 
stances.—The Henry E, D.GN.Y., 60 
F.Supp. 43, affirmed, C.C A., Exner 
Sand & Gravel Corp. v. Gallagher 
Bros. Sand & Gravel Corp., 157 P.2d 
291. 

42. U.S.—^Exner Sand & Gravel Corp. 
V. Gallagher Bros. Sand & Gravel 
Corp., aC.A.N.Y., 157 F.2d 291. 

63 C.J. p 44 note 85. 

U.S.—The Mabel B-, B.C.Conn., 
113 F. 971. 

63 C.J. p 45 note 86. 

44 . U.S.—The Nathan Hale, D.C.N. 
Y., 91 F. 682, reversed on other 
grounds 99 F. 460, 39 C.C.A. 604. 

45 . U.S.—The Oceanica, D.C.N.Y., 
144 F. 301, reversed on other 
grounds 170 P, 893, 96 C.C.A. 69, 
certiorari denied 30 S.Ct. 400, 215 
U.S. 699, 54 Lr.Ed. 343. 

63 C.J. p 45 note 88. 

45 . U.S.—The N^athan Hale, D.C.N. 

T., 9l F. 682, reversed on other 
grounds 99 F. 460, 39 C.C.A. 604. 

63 C.J. p 45 note 89. 

47 . U.S.—The Mascot, D.C.N.T., 48 

P. 917, affirmed 67 F. 512, 6 C.C.A. 
465—^The Mary N. Hogan, C.O.N. 
Xv, 36 F. 864. 
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48- U S.—The Triton, Mass., 129 P. 
698, 64 C.C.A. 226. 

49- U.S.—-The Triton, supra 

50. U.S—The Belle, D.CN.Y., 89 F. 
879, affirmed 93 P. 833, 36 C.C.A. 
623. 

63 C.J. p 45 note 93. 

51. U.S—Baltimore, etc.. Barge Co. 
v. Knickerbocker Steam Towage 
Co, D.C Me, 159 F. 755, affirmed 
170 F. 442, 95 C.C.A. 612. 

63 C.J. p 46 note 96. 

52. U.S.—Baltimore, etc., Barge Co. 
v. Knickerbocker Steam Towage 
Co., supra 

63 C.J. p 45 note 96, 

53. U S.—McWilliams Bros. v. Di¬ 
rector General of Railroads, C.C.A. 
N.T., 271 F. 931— Lrehigh Valley 
Transp. Co. v. Knickerbocker Steam 
Towage Co., N.Y., 212 F. 708, 129 C. 
C.A. 318. 

54. U.S.—^McWilliams Bros. v. Di¬ 
rector General of Railroads, C.C A. 
N.Y., 271 F. 931—Lehigh Valley 
Transp. Co. v. Knickerbocker Steam 
Towage Co., N.Y., 212 F. 708, 129 C. 
CA. 318. 


56. U.iS.—^McWUliams Bros, v, Di- 
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Buoys. While there is a presumption that buoys 
correctly indicate the location of obstructions,^^ the 
master of a tug' has been held bound to know the 
location of an obstruction despite misplacement of 
the buoy designed to mark it.^'^ 

§ 61. Striking Wharves, Piers, and Other 
Stationary Structures 

a. In general 

b. Canal abutments and other structures 

a. In Greneral 

In the absence of negligence imputable to the tug 
and causing the injury, the tower is not liable for dam¬ 
age to the towed vessel from striking a stationary struc¬ 
ture. 

In the absence of negligence imputable to the tug 
and causing the injury, the tower is not liable for 
damage to the towed vessel from striking a 
stationary structure,and the tower will be ex¬ 
onerated where the damage was caused by inevita¬ 
ble accident,59 or resulted from fault of the tow, as 
discussed infra §§ 67, 69, 70. Where, however, the 
tow strikes a stationary structure as a result of the 
tug’s negligence, the tower will be held responsi¬ 
ble,^^ as where the tow collided with a pier, dock, 
or wharf while the tug was negligently attempting 
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to enteral or pass out a harbor, or to effect a 
landing, as discussed infra § 63. 

b. Canal Abutments and Other Structures 

The tower Is liable for damage to a tow injured by 
striking canal abutments or other structures while pass¬ 
ing through a canal where such injury resulted from 
negligence of the tug. 

Under the general rules, as discussed supra this 
section, the tower is liable for damage to a tow in¬ 
jured by striking an abutment, bullnose, wall, or 
other structure while passing through a canal where 
such injury resulted from negligence of the tug,®^ 
or other tower,as where a tug passing through a 
lock failed to stop on noticing a projection of the 
gate,^^ although, in the absence of his negligence 
contributing to the damage, the tower will not be 

liable.66 

§ 62. - Bridges 

a. Going through draws 

b. Passing under bridges 

a. Going through Draws 

The tug and her owners have been held liable for 
the striking of the tow against a bridge or Its abut¬ 
ments where the tug was negligent in connection with 
passage or attempted passage through a draw. 


rector General of Railroads, C.C.A. 
N.T., 271 F. 931—Lehig-h Valley 
Transp. Co. v. Knickerbocker Steam 
Towag-e Co., IST.T., 212 F. 708, 129 
C C.A. 318-—The Henry F, D C.N Y , 
60 F.Supp. 43, affirmed, C.C A., Ex- 
ner Sand & Gravel Corp. v. Gal¬ 
lagher Bros. Sand & Gravel Corp, 
157 F.2d 291. 

56. XJ.S.—The Hercules, E.C.Cal,, 81 
F. 218. 

57. XJ.S.—The Hercules, supra. 

63 C.J p 45 note 3. 

58- XJ.S—Jersey City Dry Docks Co. 
V, O'Brien Bros , D.C.]S".Y., 61 F. 
Supp. 958. 

6'3 C J. p 45 note 4. 

Pulliiig tog not at f atilt 

With respect to liability for dam¬ 
age to towed dry dock striking dock, 
where captain of pulling tug signaled 
to rudder tug to stop, and she stopped 
for about three-quarters of a minute 
and went ahead without signal, and 
superintendent of dry dock owner 
called to rudder tug to go back and 
pulling tug stopped, and dry dock 
struck dock, as rudder tug was going 
astern, there was no fault in naviga¬ 
tion of pulling tug or in her captain’s 
hand signals.—Jersey City Dry 3>ocks 
Co. V. O’Brien Bros., supra, 

56. XJ.S.—The Herkimer, CC.AN.Y, 
62 F.2d 41, certiorari denied Mil- 
mine Bodman & Co. v. Empire Ca¬ 


nal Corporation, 52 S.Ct. 42, 284 
U.S. 665, 76 DEd. 663. 

63 C.J. p 45 note 5. 

60. U S.—Bisso- V. Inland Water¬ 
ways Corp., D.C.La, 114 F.Supp. 
713—^Bvans Transp. Corp. v. The 
Comet, D.C.N.Y., 100 F.Supp. 71. 

63 C.J. p 46 note 7. 

Act of G-od or inevitable accident 
Where coal barge collided with sea 
wail in course of tug’s turning ma¬ 
neuvers in the East River in New 
York, and tug captain testified that it 
was impossible to make a full turn to 
starboard as he had planned because 
ice was formed between bow of tug 
and bow of barge, presence of ice in 
that river late in January could not 
be considered an ’*act of God” or ”in- 
evitable accident.”—Sargent Barge 
Line v. The Wyomissmg, C,C.A.N.Y., 
127 F.2d 623. 

Tug held negligent 

Steamer having signaled ”all 
right,” tug, if not ready to proceed 
with undocking, was obligated to no¬ 
tify steamer.—^Dunham Towing & 
Wrecking Co. v. Morrow 'S. S Co., C. 
aA.Ohio, 69 F.2d 773. 

ISTegligence of rudder tug 

With respect to liability for dam¬ 
age to towed dry dock striking dock, 
where captain of rudder tug in mak¬ 
ing such tug fast to dry dock put 
her where he could not see dry dock 
and did not post a lookout on dry 
dock to apprise him if dry dock fell 
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in too close to dock, and where rud¬ 
der tug was not so made fast to 
towed dry dock as to be able to keep 
dry dock from striking dock and so 
as to be able to go ahead or astern as 
might be required, and when called 
on by dry dock owner’s superintend¬ 
ent to go astern rudder tug was re¬ 
quired to shift her lines, and before 
she was able to go astern, dry dock 
struck dock, there was a fault as to 
the rudder tug—Jersey City Dry 
Docks Co. V. O’Brien Bros,, D.C N Y, 
51 F.Supp 958 

61. U.S.—Gilchrist Transp. Co. v. 
Sicken, Minn., 147 F. 470, 78 C.C A. 
12 . 

63 C.J. p 46 note 8. 

62. U.S —The J. S. T. Stranahan, N. 
Y., 166 F. 439. 91 C.C.A. 493, 

63 C.J. p 46 note 9. 

63. U.S.—The Fred’k Lennig, C.C A. 
N.Y., 46 F.2d 691. 

63 C.J p 47 note 28. 

Liability of canal company for in¬ 
juries incident to navigation see 
Canals § 36. 

64. U.S.—Mulqueen v. City of New 
York, D.C.N.Y., 16 F.2d 661. 

63 C.J p 47 note 29. 

65. U.S.—^Lake Drummond Canal & 
Water Co. v. John L. Roper Lum¬ 
ber Co.. Va., 252 F. 796, 164 CCA. 
636. 

63 C.J. p 47 note 30. 

66. U.B.—The John J, Grimes, DC. 
N.Y., 57 F.2d 321, 
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Under the general rules, as discussed supra § 61, 
the tug and her owners have been held liable for 
the striking of the tow against the bridge or its 
abutments where the tug was negligent in connection 
with passage or attempted passage through a 
draw,®*^ as where it was negligence to attempt pas¬ 
sage of the draw at all under prevailing condi¬ 
tions,®^ or where passage was attempted at an im¬ 
proper speed,or with an arrangement of tows 
improper under existing conditions, as discussed 
supra § 45; although where not guilty of negli¬ 
gence, the tug and her owners have been exon¬ 
erated J® A tug passing up a river on which there 
are a number of bridges is not under a duty to ex¬ 
amine every draw to see that it has been fully and 
sufficiently operated.'^^ 

Signals, The tower has been held responsible for 
striking of the tow against a drawbridge or abut¬ 
ments where the tug failed to stop on signal from 
the bridge,*^2 approached too close to the bridge 
after failing to hear any response to its own signals 
to open,'^3 or mistook the meaning of a signal in¬ 
tended for another vessel.'^^ Where, however, the 
tug gives the necessary signals and the opening of 
the draw is the customary response, the tug is not 
liable for damage due to the fact that an opened 
draw was not opened to the proper extent,"^® or for 
proceeding toward the bridge after the bridge ten¬ 
der signaled that he was about to open it but it 
failed to open.'^® 


T). Passing under Bridges 

The tug and her owners have been held responsible 
for the striking of the tow against bridges or bridge 
abutments or piers through negligence of the tug in con¬ 
nection with passage under a bridge. 

Under the general rules, as discussed supra § 61, 
the tug and her owners have been held responsible 
for the striking of the tow against bridges or 
bridge abutments or piers through negligence of the 
tug in connection with passage under a bridge, 
as where the tug master failed to make proper al¬ 
lowance for the seU^ or stage"^^ of the tide, although 
where not guilty of negligence, the tug and her 
owners have not been held liable.®® 

§ 63. Anchoring or Mooring of Tow 

a. Before towage begins 

b. During course of towage 

c. At completion of towage 

d. Navigation in process of landing tow 

a. Before Towage Begins 

A towing company furnishing a berth for boats be¬ 
fore they are picked up for towage is under a duty to 
use reasonable care in furnishing a berth free from hidden 
obstructions. 

A towing company furnishing stake boats at 
which tows may be moored before they are picked 
up for towage by such company's tugs is under a 
duty to use reasonable care in furnishing a berth 


67. U.S —The June Ames, C.C.A.N*. 
T., 66 F.2d 415—The P, R. R. Ho 
36, CC.A.N.Y., 68 P.2d 170—Shen- 
angro Furnace Co. v. IMeyer, I) C. 
Wis., 51 F.Supp. 603—Shasta S S. 
Co. V. Great Lakes Towing Co., L.C 
NT., 44 F Supp. 572. 

63 C.J. p 46 note 12. 

68. US.—The Patriotic, C.C.A.H J., 
14 F.2d 897. 

63 C J. p 46 note 13. 

69. U.(S.—^The Patriotic, supra. 

63 C.J. p 46 note 14. 

70. U.S.—^The Passaic, D.C.N.T., 21 
F.2d 80, affirmed, C.C.A., 21 F.2d 81. 

63 C.J. p 46 note 16. 

71. US—The Bellatrix, C.C.A.Pa., 
114 F.2d 1004. 

63 C.J. p 46 note 17. 

Act in. emergency 

Where the pilot of a tow, drifting 
In a sudden wind toward the leaf of a 
drawbridge which has failed to open 
fully, adopts the one proper course 
open to him, negligence in fact does 
not lie in such conduct, nor is it to 
be presumed as a matter of law.— 
The Bellatrix, supra. 

Inherent fault 

With respect to liability to a tow 
which collides with the partly opened 
leaf of a drawbridge, the .master of 


a tug is not chargeable with notice of 
inherent fault in the draw because 
another vessel was involved in a col¬ 
lision at the same draw about two 
and one-half years previously.—The 
Bellatrix, supra. 

72. U S.—^Donovan v. Hew York 
Cent. R. Co., D.O.H.Y., 16 F '2d 611. 

73. U.S.—The Radnor, C.C A.Md , 14 
F.2d 263. 

63 C J. p 46 note 19. 

74. U.S—The Brimstone, D.C.Pa., 3 
F.2d 1011. 

63 C.J. p 46 note 20. 

75. U.S.—The Louise Rugge, I>.CH. 
J, 234 F. 768, affirmed 239 F. 468, 
152 C.C A. '336. 

63 C.J. p 46 note 21. 

76. U.S.—The Majestic, C.C.A.Va., 80 
F.2d 879. 

77. U S.—^Dunham Towing & Wreck¬ 
ing Co. V. Morrow S. S. Co., C.C.A. 
Ohio, 69 F.2d 773. 

63 C.J. p 47 note 23. 

Z*umlshlng too small a tug 

Where owner of a towing line con¬ 
tracted to tow a steamship up a riv¬ 
er, and furnished a small tug which 
was not competent for the under¬ 
taking, and the steamship collided 
with the piling of a bridge, owner of 
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tow line was negligent.—The Sever¬ 
ance, CCA.H.C., 152 F.2d 916, cer¬ 
tiorari denied Stone v. Diamond S. S. 
Transp. Corp., 66 S.Ct. 1>344, 328 U. 
S. 85'3, 90 LEd. 1626. 

Knowledge of condition, of tow 

Where a steamship, in control of 
tug captain as pilot while being 
towed up a river on a clear day and 
with a light wind, ran into the piling 
of a bridge when the steamship 
sheered to port, the tug captain's ex¬ 
planation that the steamship was dif¬ 
ficult to handle, that her engine's re¬ 
sponse was faulty, and her steering 
gear defective, was unsatisfactory 
where the nature of the ship was 
known before the contract of towage 
was made and no complaint as to the 
ship was made before the collision.— 
The Severance, C.C.A.H.C., 162 F.2d 
916, certiorari denied Stone v. Dia¬ 
mond S. S. Transp. Corp, 66 S.Ct. 
1344, 328 U.S. 8'63, 90 UEd. 1626. 

78- U.S.—The Allegheny, H.J., 262 F. 

6, 164 C.C.A. 118. 

63 C.J. p 47 note 24. 

79. U.S.—The Harlem River Ho. 1, 
C.C.A.H.Y., 7 F.2d 119. 

63 C.J. p 47 note 25. 

80. U.S.—The Marine, D.C.H.T., 45 
FSupp. 12, 
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free from hidden obstnictions but its obligation 
is no greater than that of a wharfinger,and it is 
not obligated to take active measures to protect 
tows moored at its stake boats from vicissitudes of 
the weather.s^ 

Where tow is left in charge of its owner, pending 
commencement of towage, the tug is not liable for 
loss thereof due to improper mooring.^* 

b. During Course of Towage 

(1) In general 

(2) Selection of anchorage or mooring 

place 

(3) Fastening tow 

(4) Care after anchoring or mooring 
(1) In General 

Where, for convenience, towage is divided into stages, 
the tug is responsihle for the tow while moored between 
the periods or stages of towage. 

The duty of a tug to her tow continues until com¬ 
pletion of the service, as discussed supra § 42, and 
where, for convenience, towage is divided into 
stages, the tug is responsible for the tow while 
moored between the periods or stages of towage, 
and for negligence in the exercise of ordinary care 
during the period of responsibility the tug and its 
owners must answer in damages.^® If the tow is 
in good order, well manned, and securely anchored 


in a proper place, and under common practice the 
tug thus leaves her tow temporarily to take other 
work, it has been held that, in the absence of spe¬ 
cial reason to the contrary, the tug will not be liable 
for damage to the tow during the tug’s absence,S" 
although the practice of cutting tows adrift and 
leaving them while attending to other work has 
been judicially condemned.^S When a tug is pre¬ 
vented by force of circumstances from delivering 
her tow at its destination in the usual course, it is 
her duty either to notify the owner of the tow and 
return it to his possession,89 or to leave it properly 
moored or anchored, and to keep such watch over 
the tow as to enable her to render whatever assist¬ 
ance it may need, as discussed infra this section. 
Failure, however, to anchor a barge beached in 
the reasonable belief that she was sinking has been 
held not negligence.90 

(2) Selection of Anchorage or Mooring 
Place 

Where the tug leaves her tow temporarily during 
the course of towage service, she must see that the 
tow is anchored or moored in a safe place. 

Where the tug leaves her tow temporarily during 
the course of towage service, she must see that the 
tow is anchored^i or moored^^ in a safe place. The 
tower, however, is not responsible for the tug 
master’s mistake falling short of negligence,9^ and, 
where the tow is anchored^^ or moored^s at a 


81. XT S.—The H. X Hinmaji, D.C.N. 
T., 54 F.2d 812. 

82. U.S.—The H. X Hinraan, supra. 

83. U.S.—^The H. X Hinman, supra. 
63 C.J. p 47 note 35. 

84. U.S.—The Old Reliable. C.C.A.W. 
Va., 262 P. 108 

63 C.X p 47 note 36. 

85. U.S.-—The Venus. DClSr.T., 6 P 
Supp. 950, affirmed, CCA., KTew 
York Trap Rock Corporation v. 
Cornell S. S. Co., 73 P2d 1008—The 
Atlas No. 5, D.C.N.Y., 272 F. 171, 
affirmed, C.O.A., 272 P. 175. 

Reasonahle care 

A tug leaving barge which it had 
in tow at an intermediate point owed 
the barge the duty of reasonable care 
under the circumstances.—^Petition of 
Tracy, D.C.N.Y., 92 F.Supp. 706, af¬ 
firmed, C.A., 194 F.2d 362. 

86 . U.S.—^Doherty v. Pennsylvania 
R. Co., C.C.A.N.Y., 269 F. 959. 

63 C.X p 47 note 46. 

Anchoring too close to c^ora 

Where there was a stiff head wind 
increasing in strength and tow of 
barges extended over a third of a 
mile, tug was negligent in leaving 
head of tow only three quarters of a 
mile ofC shore.—The Vale Royal, D.C. 
Md., F.Supp. 412. 


87- U.S—The Battler, Pa., 72 F. 537, i 
19 C.C.A. 6, certiorari denied 16 
set. 1204, 163 US. 697, 41 L Fd 
319—The Mechanic, D.C.Pa., 9 F. 
526. 

88. U.S.—The Etruria, E.C.N.Y., 139 
F. 925, reversed on other grounds 
147 F. 216, 77 C.C.A. 442. 

63 C.X p 48 note 42. 

89. U.S—The B B. No. 21, C.C A 
N.Y., -64 F.2d 532. 

63 C X p 48 note 43. 

90- U.S—The Townsend, C.C.A.N.Y., 
29 F.2d 491. 

63 C.X p 48 note 46. 

91. U.S—The Printer, Wash., 164 P 
314, 90 CCA. 246. 

63 C.X p 48 note 47. 

92. U.S.—Baly v. Reading Co., D.C. 
N.Y., 115 F.Supp. 694—The Mamie 
& Frank, D.C.N.Y., 3 F.Supp. 62, 
affirmed, C.C.Al., Dittmar v. The 
Perth Amboy No. 3, 70 F.2d 1014, 
certiorari denied The Perth Amboy 
No. 3 V. Dittmar, 56 S.Ct, 102, 233 
U.S. 588, 79 L*.Ed. 683, and The 
Perth Amboy No. 3 v. Hudson, 65 S. 
Ct. 163, 233 US. 688, 79 L,Ed. 683. 

63 C.X p 48 note 48. 

Best mooring 

A tug must give its tow the best 
mooring the situation affords.—Peti- 

ites 


tion of Tracy. D.C.N.Y., 92 F.Supp. 
706, affirmed, C.A., 194 F.2d 362. 
Implied representation of safety 
Where captain of a tug under time 
charter reported to charterer’s dis¬ 
patcher the mooring of demised scow 
to seawall because of inability to 
complete assigned voyage because of 
ground swell, tug captain impliedly 
represented that the berth was a safe 
one under the existing conditions and 
those reasonably to be expected, but 
did not represent that it would re¬ 
main s£Lfe for any definite period, as 
respects tort liability of tug for sub¬ 
sequent loss of scow in a storm based 
on failure to return to the scow when 
menaced by storm.— T,. R. Connett & 
Co. v. The Republic No. 5, D.C.N.Y., 
43 F.Supp. 245. 

93. U.S—The Battler, Pa., 72 F. 637, 
19 C.C Al. 6, certiorari denied 16 S. 
Ct 1204, 163 U.S. 697, 41 D.Ed. 319. 

63 C.X p 48 note 49. 

94. US.—The Hackensack, D.C.NY., 
291 F. 69, affirmed, C C«A., 291 F. 
73. 

63 C.X p 48 note 60. 

95. U.S.—The Conway No. 23, C.C.A. 
N.Y., 64 F.2d 121—The Lapwing, D. 
C.La., 56 F.Supp. 859, affirmed; C.C. 
A-r 3 j 50 F.2d 214—Sinram Bros. v. 
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place which is customarily used for such purposes 
and which is safe as far as can reasonably be an¬ 
ticipated, the tower will not be responsible for dam¬ 
age to the tow resulting from subsequent bad 
weather, or from its being struck by another ship 
while anchored,^® or from its striking an unknown 
obstruction at the mooring place.^*^ The owners of 
barges included in the tow will not be held re¬ 
sponsible for the negligence of the other barge 
owners in failing to use anchors after the tow has 
gone adrift.^S 

(3) Fastening Tow 

The tug is obligated to use due care in seeing that 
the tow is securely tied to the mooring place selected. 

The tug is obligated to use due care in seeing 
that the tow is securely tied to the mooring place 
selected.^ ^ 

(4) Care after Anchoring or Mooring 

The tower, after anchoring or mooring the tow, Is 
bound to exercise such watch over the tow as circum¬ 
stances may reasonably require. 

The tower does not discharge its duty merely by 
leaving a tow properly moored or anchored in a 


TOWAGE § 63 

safe place, but is further bound to exercise such 
watch over the tow as circumstances may reasonably 
require,^ and to provide protection for the moored 
or anchored tow where reasonably feasible and nec- 
essary.2 Where, however, conditions are such that 
the tower could not reasonably have anticipated the 
danger or have helped the tow, it will not be held 
accountable for failure to do so.^ Where a tow 
has been properly moored, the tug may assume, as 
to the shifting of lines and other internal economy 
of a barge, that the bargee is competent, and may 
leave the care of the barge to him.^ 

c. At Completion of Towage 

(1) In general 

(2) Fastening tow to other moored boats 
(1) In General 

In order to discharge its duty to the tow the tug 
must deliver her at the agreed destination, in a berth 
apparently safe, and in a position apparently secure, 
and see that she Is properly moored. 

The.tug, in order to discharge her duty to the tow, 
must deliver her at the agreed destination,5 in a 
berth apparently safe,® and in a position apparently 
secure,7 and see that she is properly moored.^ 


Reading Co., D.C.N.Y., 18 F.Supp 
109. 

63 C J. p 48 note 51. 

96. U.S.—The Cohocton, D C.N.Y., 
299 F. 316, modified on other 
grounds, C.C A., The Walter 
Franks, 299 F, 319. 

63 C.J. p 48 note 62. 

97. U.S.—^Atlantic & Gulf Shipping 
Co. V. Marine Contracting & Tow¬ 
ing Co., C.C.AFla, 26 P.2d 70. 

63 C J. p 48 note 63. 

98- U.S.—The Mamie & Frank, J>.C. 
Isr.Y., 3 F.Supp. 62, affirmed, C C.A, 
Dittmar v. The Perth Amboy No 3, 
70 F.2d 1014, certiorari denied The 
Perth Amboy No. 3 v. Dittmar, 65 
S.Ct. 102, 293 U.S, 688, 79 D.Bd. 
683, and The Perth Amboy No. 3 v. 
Hudson, 65 S.Ct. 103, 293 U.S. 688, 
79 L.Bd. 683. 

99. U.S.—The Anna O'Boyle, C.CJA 
N.Y., 122 P.2d 286, rehearing de¬ 
nied 124 F.2d 180. * 

^3 C.J. p 48 note 64. 

1 . U.S.—-The Tillie a, C.C.A.N.Y., 
123 F.2d 899—The Helderberg, C.C. 
AN.Y., 94 P.2d 649—'The Venue, D. 
CN.Y., '6 F.Supp. 960. affirmed, C. 
CA, New York TTap Rock Corpo¬ 
ration V. OomelJ S. S. Co 73 :^.2d 
1008^—The Atlas No. 6, D.C.N.Y., 
272 F. 171, affirmed, aC.A., 272 F. 
176. 

63 C.J. p 49 note 66. 

Needful atteutioxi 

If a tug leaves Its tow at an Inter¬ 
mediate point Tbefdre reaching Its des¬ 


tination, tug is required to give it all 
needful attention, and tug takes the 
risk of lack of needful attention in 
any changes of weather or tide.—^Pe¬ 
tition of Tracy, D.C.N.Y., 92 F.Supp. 
706. affirmed, C.A., 194 F.2d 362. 
Duty to retxLTU to tow 

The duty imposed on a tug to re¬ 
turn to its tow when the tow is men¬ 
aced by bad weather arises where the 
tow has been left at an unauthorized 
point by a tug performing a towage 
contract —R. Connett & Co v The 
Republio No. 6, D.C.N.T., 43 F.Supp. 
246. 

2. U.S.—Petition of Tracy, D.C.N.Y., 
92 F.Supp, 706, affirmed, C.A., 194 
P.2d '362. 

63 C.J. p 49 note 66. 

3 . xJ.S.—^Petition of Tracy, supra. 

63 C.J. p 49 note 67. 

4 . U S.—Tucker v. Reading Co., C.C. 
ANY., 127 P.2d 627. 

Exceptions 

The tug may properly assume that 
the bargee is competent and leave 
barge's care to him, except in cases 
of foul weather, changes of weather, 
or other events which might endan¬ 
ger her beyond the resources of bar¬ 
gee’s limited skill.—Tucker v. Read¬ 
ing Co., supra. 

5. U.S.—The Bleakley No. 76, C.C.A. 
N.Y., 64 F.2d 630. 

63 C.J. p 49 note 69. 

. 6. U.S.—The Bleakley No. 76, supra. 
63 C.J. p 49 note 60. 
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In selecting a berth for her tow, 
a tug is chargeable with common 
knowledge in the calling, and such 
common knowledge includes all that 
the charts of the Geodetic Survey 
disclose about the bottom, the duty 
resting on either tug's master to in¬ 
form himself from charts, or on own¬ 
er to inform himself and instruct 
master.^—P. Dougherty Co. v. The G. 
M. McAllister, C.C.A.N.Y., 159 F.2d 
486, certiorari denied 67 S.Ct. 1734, 
331 U.S. 848, 91 L.Ed. 1867. 

7. U.S.—The James McCue, D.C.N. 
Y., 37 P.2d 934. 

Gross negligence 

Tug was grossly negligent in moor¬ 
ing scow so that it extended more 
than one hundred feet beyond decked 
portion of pier close alongside broken 
spiles on which abandoned portion 
of pier had formerly rested.—F. E. 
Grauwiller Transp. Co. v. Gallagher 
Bros. Sand & Gravel Corp., C.A N.Y., 
173 P.2d 708, certiorari denied Sham¬ 
rock Towing Co. V. P. E Grauwiller 
Transp. Co., 70 S.Ct. 71, 338 U.S. 8'24, 
94 DEd. 600. 

8. U.S.—^The Norwich Victory, D.C. 
Pa., 77 F.Supp. 264, affirmed, C.A., 
XT. S. V. Dump Scows No. 116, No. 
120 and No. 122, two cases, 175 F. 
2d 656, certiorari denied American 
Dredging Co. v. U. S., 70 S.Ct 147, 
two cases, 3'38 U.S. 871, 94 L.Ed, 
634. 

63 C.J. p 49 note 62. 
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Merely leaving the tow in the location designated as 
its destination is not a discharge of the tug's duty,^ 
and before leaving her tow the tug must do all 
that is reasonably necessary and feasible to assure 
its safety under existing conditions,and only after 
this has been done will the tug's liability for her 
tow be at an end.^^ The tug's task, however, is 
completed and the tower is discharged from fur¬ 
ther responsibility when the tug has brought her 


tow to the place of final destination,and moored 
or landed her safely,in a berth apparently safe,!^ 
or as safe as conditions permit,and, if damage 
occurs thereafter, the tug is not responsible,^^ since 
she is not under a duty to stand by for protection 
of the tug thereafter.^'^ 

(2) Fastening Tow to Other Moored Boats 
The tug will be held liable for any negligence in 
fastening her tow to other moored boats. 


9 . TT.S.—^New Jersey Shipbuilding- & 

Dredging- Co. v. Tracy Towing Dine, 

D.CJT.Y., 42 P.2d 1005. 

Uelivery and acceptance 

Delivery of a scow so as to relieve 
tug from further responsibility there¬ 
for IS a mutual transaction, which 
reauires the consent of the person 
who is to take possession, as well as 
that of the one who gives it, and ex¬ 
press acceptance of delivery of scow 
by an employee authorized by lessee 
of pier to accept was necessary to 
discharge from further responsibility 
for scow owner of tug which had 
negligently moored scow at end of 
pier close alongside broken spiles aft¬ 
er working hours.—^P. E. Grauwiller 
Transp. Go. v. Gallagher Bros. Sand 
& Gravel Corp., C.A.IST.T., 173 F.2d 
708, certiorari denied Shamrock Tow¬ 
ing Co. V. P. E. Grauwiller Transp. 
Co., 70 S.Ct 71, 338 U.S. 824, 94 L.Ed. 
600. 

la TJ S.—^New Jersey Shipbuilding 

& Dredging Co. v. Tracy Towing 

Dine, D.C.N.T., 42 P,2d 1005. 

Measure of duty 

Where tug, which was both berth 
agent and terminal agent for govern¬ 
ment, brought scow into slip for 
transfer of army cargo to tanker, 
scow could look to tug for protec¬ 
tion against tug’s own neglect re¬ 
gardless of the status in which tug 
was then functioning, but in so far 
as tanker was negligent, the tug's lia¬ 
bility was measured by its duties as 
berth agent, as respects damage to 
scow from squeezing between pier 
and derrick lighter which transfer¬ 
red cargo to tanker.—Dynch v. The 
Edward S. Atwood, DC.N.Y., 82 F. 
Supp. 722, reversed on other grounds, 
C.A, Dynch v. A&wilmes, Inc, 184 F 
2d 826, opinion supplemented 186 F 
2d 796. 

Taking soundings 

(1) Where tug captain selected 
berth for scow at dock without tak¬ 
ing soundings and told scow captain 
that scow would be all right if plenty 
of slack was left in lines, deck hand 
of tug assisted in puttinlg out lines, 
and scow was damaged when it went 
aground on foul bottom as tide went 
out, tug and its owner were primari¬ 
ly liable—^Waldie v. Steers Sand & 
Gravel Corp., D.C.N.Y., 54 F.Supp. 


585, reversed on other grounds, C.C 
A., 151 F.2d 129. 

(2) Where barge owner instructed 
tug to put barge in a safe berth and 
did not expressly accept delivery at 
berth in which barge was anchored, 
and berth was “foul,” in that there 
was shallow water within perimeter 
of swing of barge on anchor chain, 
tug could not escape liability for 
grounding of barge m course of a 
swing with tide on theory that con¬ 
signee accepted risk, and tug could 
not divide responsibility with barge 
master, for failure of master to take 
soundings when, at time of anchor¬ 
ing, soundings would not have dis¬ 
closed danger.—^P. Dougherty Co. v. 
The G. M. -McAllister, O.C.A.lSr.Y., 159 
P 2d 486, certiorari denied 67 S.Ct 
1734, -331 U.S. 848, 91 D.Ed. 1857. 

11. U.S.—The James McCue, D.C.N. 

Y., 37 F.2d 934. 

12 . U.S.—^New Jersey Shipbuilding & 

Dredging Co. v. Tracy Towing Dine, 

D.C.NY., 42 F.2d 1005—O’Boyle v. 

Cornell Steamboat Co., C.C.A.]Sr.T., 

298 F. 95. 

13. U.S.—^D. R. Connett & Co. v. The 

Republic JSTo. 6, D.C.N.Y., 43 F. 

Supp. 245. 

6'3 C.J. p 49 note 67. 

14. U.S—^D. R. Connett & Co. v. 

The Republic No. 5, supra. 

63 C.J. p 49 note 68. 

Reputation of wharf 

(1) The good reputation of a 
wharf may excuse damage sustained 
by barge as result of nature of bot¬ 
tom on which barge was moored.— 
Red Star Towing & Transp. Co. v. 
The Russell No. 7, D.C.N.Y., 70 F. 
Supp, 713, affirmed, C.C.A., 168 F.2d 
717. 

(2) A tug is held for such infor¬ 
mation as IS current in the calling, 
and the fact that a wharf has a bad 
name should be a factor in establish¬ 
ing tug's liability for damage to 
barge delivered at the wharf, but, 
where libelant did not show any¬ 
thing to charge tug, which proved 
that wharf at which barge was de¬ 
livered had a good reputation, and 
captain on inquiry of military police¬ 
man on duty at wharf was assured 
that barge would be all right there, 
the tug was entitled to exoneration 
from dairiage to barge caused by 
resting on uneven bottom of berth 
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I at low water.—Waldie v. Steers Sand 
& Gravel Corp.. C.C.A.N.Y., 151 P.2d 
129. 

Acceptance of delivery 

(1) Where charterer’s dispatcher 
directed captains of tugboats under 
time charters, who were unable to 
complete assigned voyage because of 
ground swell, to proceed to another 
point to pick up another tow, approv¬ 
ing the mooring of demised scow at 
what was then a safe berth, the re¬ 
lationship of the tugs to the scow as 
their tow was terminated, an accept¬ 
ed delivery of the scow to the one 
who had apparent authority to re¬ 
ceive it having thus been made —D. 
R Connett & Co v. The Republic No. 
5, D.CN.Y., 43 FSupp. 245. 

^2) WTiere berth was safe when 
scow was moored and would become 
unsafe only with the falling tide, and 
consignee agreed to have the scow 
tied up there temporarily until two 
light scows should be moved, when 
consignee would pull scow up to un¬ 
loading platform, the consignee ac¬ 
cepted delivery, tug was under no 
duty to stand by, and risk of allow¬ 
ing scow to remain as she was tem¬ 
porarily placed fell on consignee — 
New York Trap Rock Corp. v. The 
Metropolitan No. 4, C.C.A.N.Y., 128 F. 
2d 831. 

Protest by bargee 

A mere protest by bargee that 
there was insufficient water for heav¬ 
ily loaded scow at point where tug 
proposed to berth scow was not, with¬ 
out explanation or greater logical 
justification, binding on the tug so as 
to transmute ordinary act of shifting 
by tug into a tort.—Red Star Barge 
Dine V. The Russell No. 7, C.C A.N.Y., 
168 F2d 717. 

15. U S.—Schoonmaker-Conners Co. 
V New York Tidewater Gravel Cor¬ 
poration, C.C.A.N.Y., 11 F.2d 470. 

63 C.J. p 50 note 69. 

16. U.S—Waldie v. Steers Sand 
Gravel Corp., C.C.A.N.Y., 151 F.2d 
129—D. R. • Connett & Co. v. The 
Republic No. 6, D.C.N.Y., 43 F. 
Supp 245. 

63 C.J. p 50 note 70. 

17. U S.—Schoonmaker-Conners Co. 

v. New York Tidewater Gravel 
Corporation C.C.A.N.Y., 11 F.2d 

470—The Milton, N.Y.. 235 F. 287, 
149 C.C.A, 3. 
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A ttig mooring her tow to other moored boats 
assumes the risk of injury to her tow arising from 
ordinary conditions'^ and dangers reasonably to be 
anticipated and must see that the boats are 
so moored as to withstand both existing condi- 
tions^o and those reasonably to be anticipated 
and will be held responsible for any negligence in 
connection with such method of mooring.22 The 
tug, however, is not responsible if the tow later 
breaks adrift through some latent defect^S or un¬ 
expected condition24 which reasonable care and 
foresight would not have anticipated. 

Duty to inspect. Generally speaking, a tug adding 
her tows to a moored flotilla is under a duty to in¬ 
spect the inner lines with respect to their ability 
to bear the added weight under conditions of tide 
and weather to be anticipated,^^ although it would 
seem that she need not inspect cleats and fastenings 
on inner boats or mooring posts.^s 

d. Navigation in Process of Landing Tow 

The tower is responsible for damage to the tow re¬ 
sulting from negligence of the tug while trying to effect 
a landing. 

The tower is responsible for damage to the tow 
resulting from negligence of the tug while trying 
to effect a landing,as where the tow strands,2S 
or strikes a pier, dock, or wharf but will be ex¬ 
onerated where there is no negligence imputable to 
the tug. 

§ 64. Abandonment of Tow 

a. In general 

b. Duty to stand by in emergency 


TOWAGE §§ 63-64 

c. Loss resulting from emergency caused 
by tug 

a. In General 

The tug is not justified in casting off and abandon¬ 
ing her tow in the absence of compelling emergency. 

The duty of a tug to a tow is a continuous one 
from the time the service commences until it is 
completed, as discussed supra § 42, and, in the ab¬ 
sence of compelling emergency, she is not justified 
in casting off and abandoning her tow.^i In any 
case notice of the intention to cast off should first 
be given.S^ 

Wlmt constitutes abandonment. Where one of 
two tugs leaves the tow, but the remaining tug con¬ 
veys her to a place of safety, there is no abandon¬ 
ment of the tow,and, where neither existing 
emergency nor the terms of the contract required 
the tug to stand by her tow, the tower is not liable 
because the tow sank in the temporary absence of 
the tug.34 Leaving tows unprotected at an inter¬ 
mediate point for an unreasonable time constitutes 
a substantial abandonment of the tows rendering 
the tower liable for resultant injury to them.35 

If crew of tow cast her off, no recovery can be 
had against the tug.36 

b. Duty to Stand By in Emergency 

The tug is under a duty to stand by and make all 
reasonable efforts to save her tow m an emergency. 

As a general rule the tug should stand by and 
make all reasonable efforts to save her tow after 
the latter has been cast off or has gone adrift,37 or 


18. U,S~The Ko. SOa, B.C.N'.T., 19 
F.2d 527. 

63 C.J. p 50 note 72. 

19. U.S.—^The IsTo. 302, supra. 

20. U.S.—Cleary Bros. v. Port Read¬ 
ing R. Co., DC NT., 26 F.2d 170, 
affirmed, C.O.A, 29 F.2d 495. 

21. U.S —Cleary Bros. v. Port Read¬ 
ing R. Co., supra. 

63 C.J. p 60 note 75. 

22. U.S.—The Bartle Daly, C.C.A. 
N.T., 45 F.2d 605. 

63 C.J. p >60 note 76. 

23. U.S.—Cleary Bros. v. Port Read¬ 
ing R. Co., C.C.A.N.T., 29 F.2d 496. 

24. U.S,—^Cleary Bros. v. Port Read¬ 
ing R. Co., supra. 

25. U.S.—^Petition of Tracy, C.A.N. 
Tm 194 F.2d *362—The Bartle Daly, 
C.C.A.N.Y., 68 P.2d 179. 

63 C.J. p 60 note 79. 

26. U.S.—Cleary Bros. v. Port Read¬ 
ing R. Co., B.C.N.T., 26 F.2d 170, 
affirmed, CCA, 29 F.2d 496. 

63 C.J. p 60 note 80- 


27. U.S.—^Hand & Johnson Tug Line 
V. Canada SS. Lines, C C.A.Ohio, 
281 F 779. 

63 C.J. p 50 note 82. 

28. U.S,—The Vim, B.C.R.L, 40 F. 
2d 638. 

63 C.J. p 51 note 83. 

29- U.S —The West Eldara, C.C.A.N. 
T., 101 F 2d 45, modified on other 
grounds 104 F.2d 670, certiorari de¬ 
nied McAllister Towing & Transp. 
Co. V. American Diamond Lines, 60 
S.Ct. 144, 308 UtS. 607. 84 L.Ed. 607 
—The Harold L., C.CAN.T., 68 F. 
2d 174, certiorari denied Newton 
Creek Towing Co. v. Baldwin, 53 S. 
Ct. 20, 287 U.S. 620, 77 L.Ed. 638. 

6'3 C.J. p 51 note 84. 

30. U.S.—The Caspian, D C Pa., 14 P. 
2d 1006, affirmed 14 F.2d 1013. 

63 C.J. p >61 note 86. 

31. U.S,—^Alaska Commercial Co. v. 
Williams, Alaska, 128 F. 362, 63 
CC.A. 92. 

63 C.J. p 61 note 89, 

1031 


32. U.S.—The O. L. Halenbeck, DC. 
N.T., 110 F. 556. 

63 C.J. p 61 note 90. 

33- Alaska.—^Heckman v. Richard 
III, 3 Alaska 453. 

34. U S.—Weasel, Duval & Co. v. 
Charleston Lighterage & Transfer 
Co , D.C S.C., 26 P.2d 126. 

63 C.J. p 51 note 92. 

35- U.S.—The Old Reliable, D.C.W. 
Va., 266 F. 112. 

63 C.J. p 61 note 93. 

36. U.S.—In re Moran, D.CN.Y., 120 
F. 556. 

37. U.S,—Henjes v. .^tna Ins. Co., 
C.C.A.N.T., T32 F.2d 715, certiorari 
denied 63 S.Ot. 131-6, 319 U.S. 760, 
87 L Ed. 1711—The Lizzie D. Shaw, 
D C.N.T., 16 F.Su'pp. 727, affirmed, 
C.C.A, 92 P.2d 65, certiorari denied 
International Salt Co. v. Diamond 
P. Transp. Co., 68 S.Ct. 410, 802 
U.S. 764, 82 L.Ed. 693. 

63 C.J. p 61 note 96. 
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has grounded,** or has struck ice,*® or has been cut 
out of the tow and left at a pier in a disabled condi- 
tion.'^o The tug may, however, be excused for leav¬ 
ing her tow where the situation was such as to make 
her abandonment necessary,^! as where there was 
an emergency imperiling the tug,^* or where it ap¬ 
peared that efforts to save the tow would have been 
inefiFectuaL"** 

c. Loss Eesnltmg from Emergency Caused by 
Tug 

The tug will not be relieved from liability for loss 
where the emergency resulted from fault of the tower. 


The fact that an existing emergency justified 
abandonment of the tow will not relieve the tug 
and her owners from liability for loss where such 
emergency resulted from fault of the tower,al¬ 
though, in the absence of fault, no liability will 
be incurred.'*® 

§ 65. Duties after Disaster in General 

Duties of the tug after disablement of the tow 
are discussed generally supra § 43. 

Examine Pocket Parts for later cases. 


C. CONTRIBUTORY NEGLIGENCE OR FAULT OP TOW; ASSUMPTION OF RISK 


§ 66. In General 

Generally, where both the tug and the tow are guilty 
of negligence concurring to cause the Injury to the tow, 
damages will be divided, but not otherwise. 

In situations of danger it is the duty of the tow to 
use all possible means to avoid injury, ^6 and, under 
rules governing cases of marine tort in general dis¬ 
cussed in Admiralty § 85, where both the tug and the 
tow are guilty of fault or negligence concurring to 
cause the injury, damages will be apportioned.'^'^ 
The tug is not excused, however, by the fault or 
negligence of the tow which is not a cause of the 
injury,and, conversely, it is not liable where the 
sole proximate cause of the injury is the fault or 
negligence of the tow,^^ as where a dangerous 
course or movement was directed by the tow;50 
and, where both tug and tow are under the control 
of the tow^s master or pilot, the tug is not respon¬ 
sible to the tow for any injury received while their 
movements are being thus directed and while the tug 
is properly following instructions.51 


Where the tow is in charge of a compulsory 
pilot, his negligence cannot be attributed to the tow 
as a defense to the liability of the tug for her negli- 
gence.52 The negligence of a bow tug in attempting 
to dock a steamer without the assistance of a stern 
tug is not excused by the steamer having insisted 
on being taken to tbe dock, instead of to an an¬ 
chorage, after having collided with a bridge when 
the stem tug lost her towline.53 A tow is not 
negligent in failing to notify the tug that she will 
do what she is expected to do.^^ Notwithstanding 
a tug has damaged a barge by collision with it 
while towing it, the tug is not liable for the sink¬ 
ing of the barge several days later where the bargee 
failed to examine it before loading.^^ 

Acts in extremis. The acts and failure to act of 
the master of the tow after she has been put in 
extremis by the negligence of the tug do not ordi¬ 
narily constitute contributory negligence even when 
erroneous.56 Where, however, lack of proper care 


38. U.S.—The M. D. Wheeler, D.C. 
K-T., 100 F. 859. 

63 C.J. p 61 note 96. 

39. U.S.—^The Mack, D.C.N.Y., 18 F. 
Supp. 69. 

40. U.S—Henry Uu Bois Sons Co. 
V. Pennsylvania B. Co., C.C.A.N.Y , 
47 F.2d 172. 

63 C.J. p 61 note 97. 

41. US.—The Brilliant, I>.C.Pa., 64 
F.Supp. 612. 

C.J. p 62 note 98. 

42. U.S.—^Standard Transp. Co. v. 
Great Lakes Towing- Co., D.C.N.Y., 
260 F. 327, affirmed, C.C.A., 270 F. 
216. 

63 C-X P 62 note 99. 

43. U.S.—^The Brilliant, I>.C.Pa., 64 
F.Supp. 612. 

63 C.J. p 52 note 1. 

44. U.S.—^Dempsey v. Maryland 


Transp. Co., D.C-Md., 269 F. 665, af¬ 
firmed, O.C.A., 279 F. 94. 

63 C.J. P 52 note 2. 

45. US—The O'Brien Brothers, D. 
C.N.Y., 14 F.2d 447. 

63 C.J. p 52 note 3. 

46. U.S—The M. M. O'Brien, B.C.N. 
Y., 60 F.2d 976—The Vale Royal, D. 
CMd, 61 F.Supp. 412—The J. R. 
Baldwin, r>.C.lSr.y., 6 F.Supp. 93<5. 

63 C.J. p 53 note 10. 

47. U.S.—The Vale Royal, D.C.Md., 
51 F.Supp. 412. 

63 C.J, p 53 note 12. 

48. U.S.—The Thomas J. Cleaver, C. 
C.A.Pa., 62 F-'2d 913. 

63 C.J. p 53 note 13. 

49- U.S.—P. Uougherty Co. v. U. S., 
C.A.Del., 207 F.2d 626—Tucker v. 
Reading Co., C.CA.ISr.Y., 127 F.2d 
627—^Ruby Shipping Co. v. City of 
Miami, D.C.Fla., 37 F.Supp. 815. 

63 C.J. p 63 note 14. 
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50 . U.S.—The Pallas, DC.Mass., 265 
F. 847. 

63 C.J. p 6'3 note 16. 

51 . U.S.—The John A. Hughes, N.Y., 
158 F. 94, 85 C.C.A. 662. 

63 C.J. p '54 note 16. 

52. N.Y.—^Hinman v. Moran Towing 
& Transportation Co., 268 N.Y.S. 
409, 241 App.Div. 612, motion dis¬ 
missed 271 N.Y.S. 1092, 241 App. 
Liv. 746. 

53. U.S.—^Dunham Towing & Wreck¬ 
ing Co. V. Morrow S. S. Co., C.C.A. 
Ohio, 69 F.2d 773. 

54. U.S.—^Dunham Towing & Wreck¬ 
ing Co. V. Morrow S. S. Co., supra 

55. U.S.—Sinram v. Pennsylvania R, 
Co., C.C.A.N.Y., 61 F.2d 767. 

58. U.S.—The Bellatrix, C C.A.Pa, 

114 F.2d 1004—Shasta S. S. Co. v. 
Creat Lakes Towing Co.. I1.C.K.Y.. 
44 F.Supp. 572. 

63 C.J. p 54 note 13. * 
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on the part of the tow’s master is inexcusable even 
under prevailing emergency, and such lack of care 
concurs with the tug’s negligence in causing the in¬ 
jury, damages will be divided.57 

§ 67. Seaworthiness, Equipment, and Man¬ 
ning of Tow 

a. In general 

b. Equipment 

c. Manning 

d. Loading 

a. In General 

The owner of a tow Is at fault when his vessel Is 
unseaworthy, and, as a general rule, his right to recover 
for damages thereto will be denied. 

The master or owner of a boat, offering her to be 
towed, represents her as seaworthy, or fit for the 
voyage, and sufficiently strong, staunch, and sound 
to meet and withstand the ordinary perils to be en¬ 
countered on the voyage and the tug is not 
liable for damages to tow or cargo resulting from 
the weakness, decay, or leaks of the tow, or other 

defects which render her unseaworthy,^^ and which 

are not known or obvious to the master of the tug.^^ 
However, under some circumstances, the master 
of the towing vessel must, in the exercise of due 
care, observe, and, if necessary, examine the con¬ 
struction and condition of the vessel to be towed, to 
ascertain whether any weakness or imperfection in 
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construction exists,and, if such weakness or im¬ 
perfection appears or could have been observed and 
ascertained by the use of reasonable diligence be¬ 
fore the commencement of the voyage, the owner 
of the tow may be relieved of responsibility for 
the tow’s unseaworthiness,unless he knew or 
should have known of the defects and failed to 
give proper notice thereof.®^ The rule requiring 
the tow to be seaworthy does not, however, justify 
rough or indifferent handling of the tow,^"^ and the 
unseaworthiness of the tow is no defense unless it 
caused or contributed to the injury.^^ 

Misrepresentations as to the character or condi¬ 
tion of the tow, on which the tug master relies, and 
in consequence of which the tow suffers injury, 
relieve the tug of all liability therefor.66 

Division of damages is justified where the loss 
suffered by the tow is attributable to the concur¬ 
rence of her unseaworthiness with the tug’s negli¬ 
gence,as where tug and tow proceed on a voyage 
with a tow known to both the tug master and the 
tow owner to be unfit to encounter the hazards of 
the trip.®^ 

b. Equipment 

The tower is not liable for damage to the tow result¬ 
ing from the latter's lack of proper equipment. 

The tug and her owners are not liable for damage 
to the tow in so far as the damage results from the 
tow’s lack of proper equipment.69 


67. XJ.S—The Vale Royal, DC.Md., 
51 F.Supp. 412. 

63 O.J. p 64 note 19. 

58. U.S.—Curtis Bay Towing: Co. of 
Va. V. Southern Lfighterage Corp., 
O.A.Va., 200 F.2d 33—The Lizzie M. 
Walker, C C.A.iMd., 3 F.2d 921— 
Stall & -McDermott v. The South¬ 
ern Cross, D.C.La., 95 F.Supp. 612, 
aSirmed, C.A., 196 F.2d 309—The 
Mariner, D.C.Mass., 35 F.Supp. 802. 
Cal.—San Francisco Bridjg’e Co. v. 
Charles Nelson Co., 52 P.2d 978, 10 
Cal.App.2d 685, modified on other 
grounds and rehearing denied 53 P. 
2d 769, 10 Cal.App.'2d 686. 

63 ax p 64 note 22. 

Assnmptloi]. of seawortliiiLeas 

Tug captain has right to assume 
that vessel offered to be towed is 
seaworthy.—The Rondout, D.C.N.Y., 
63 F.Supp. 736—^The -Mariner, D.C. 
Mass,, 62 F.Supp. 739. 

Inability to steer by wheel 

Competent barge master's incapac¬ 
ity to steer entire tow by wheel on 
another barge did not render his 
barge unseaworthy—preyfus v. Hed¬ 
ger Transp. Co., D.G.N.T., 60 F.2ct 
67X 

58. Trl-Cities Shell & Bldg. 


Materials Supply Co. v. Welch, D.C. 
Tex , 93 F Supp. 944—The Benning, 
D.C.Va, 44 F.Supp. 645—The Mari¬ 
ner, D C.Mass., 35 F.Supp. 802— 
The Dutton No. 6, D.C.N.T., 9 F. 
Supp. 233, affirmed, C.C.A., 82 F.2d 
999. 

63 C.X p 54 note 23. 

60. U.S.—The Rondout, D.C.N.T., 63 
F.Supp. 736. 

Cal.—San Francisco Bridge Co. v. 
Charles Nelson Co., 62 P.2d 978, 10 
Cal.App.2d 685, modified on other 
grounds and rehearing denied 53 P* 
2d 759, 10 Cal.App 2d 685. 

6'3 C.J. p '64 note 24, 

61- Oal.—San Francisco Bridge Co. 
V. Charles Nelson Co., supra. 

62. Cal.—San Francisco Bridge Co. 
v. Charles Nelson Co., supra. 

63. Cal.—San Francisco Bridge Co. 
V. Charles Nelson Co., supra. 

64 . tJ.S.—The Victoria, D.C.N.T., 88 
P. 624 —The Deer, D.C.N.T., 7 F. 
Cas.No.3,737, 4 Ben. 362. 

65. U.S.—Curtis Bay Towing Co. of 
! Va. r. Southern Lighterage Corp., 

C.A.Va., 200 F.2d 33. 

Cal.— Corpus Juris cited la Sap Fran¬ 
cisco Bridge Co. V. Charles Nelson 
Co., 62 P.2d 978, 982, 10 Cal.2d 686, 
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modified on other grounds and re¬ 
hearing denied 53 P.2d 769, 10 Oal. 
App 2d 685. 

63 C.X p 55 note 26. 

66. U.S.—The William X Dailey, C. 

CA.N.T., 2'63 F. 78. 

63 C X p 55 note 27. 

Rellauce ou representation of sea¬ 
worthiness 

Tug owner is entitled to rely on 
tow captain's representation that ves¬ 
sel to be towed is seaworthy.— 
Schuylkill Transp. Co. v. Banks, C.C. 
APa., 162 P.2d 405, 

67- U.S.—The Dutton No 6, D.C.N. 
T., 9 F.Supp. 233, affirmed, C.O.A., 
82 F.2d 999. 

68. U.S,—The William Cox, D,C.N.T., 
3 F. 646, affirmed, C.C., 9 F. 672. 

63 C.X p 55 note 28. 

69. U.S.—^New Orleans Coal & Bisso 
Towboat Co. v, U. S., C.C.A.La-, 
86 F.2d 53, rehearing denied 86 F. 
2d 1008, certiorari denied St Paul 
Fire & Marine Ins, Co, v. New Or¬ 
leans Coal & Bisso Towboat Co., 67 

' S.Ct 669, 300 U.S. 676, 81 L.Ed. 881, 
and Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 67 S.Ct. 669. 306 U. 
S. '676, 81 L».Ed. 881, amended on 
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Lack of anchor is a fault on the part of the tow 
which may render her so far unseaworthy as to pre¬ 
clude recovery or cause division of damages result¬ 
ing wholly or partly from lack of an anchor/® or 
from lack o£ a sufficient number of anchors,al¬ 
though an anchor sufficient for ordinary emergen¬ 
cies is all that the tow need have,'^2 and, where it 
appears that use of an anchor by the tow could 
not have prevented damage caused by the tug’s 
negligence, the fact that the tow lacked an anchor 

is immaterialJS 

c. Manning 

A tug is not liable for damages to the tow resulting 
from the latter's failure to carry a competent and suffi¬ 
cient crew. 

A tug has the right to assume that the tow will 
carry a competent and sufficient crew,*^^ and is not 
liable for damages resulting from the tow owner’s 
failure properly to man the tow.'^S 

d. Loading 

Injuries resulting from improper loading are charge¬ 
able to the fault of the tow, and the tower is not liable 
therefor. 

Those in charge of the tow are responsible for 
her loading/® and the tower is not liable for loss 
or injury in so far as it results from improper load- 
ing.77 

§68. Make-Up of Tow 

No liability for negligence is imposed on a tug for the 
improper fastening of the towline to a tow which has 
her own crew aboard. 

A vessel with her own crew aboard is responsible 
for the fastening of the towline to her own bitts, 
and cannot hold the tug for negligence in perform¬ 


ance of such duty.*^® Thus, when a tug takes in 
tow a vessel having on board her own officers and 
crew, who take control and management of the 
fastening of the towline to their vessel, they are 
bound to see that it is securely fastened; and the 
tug is not responsible for any failure in this re¬ 
spect.'^® 

§ 69. Navigation of Tow 

a. In general 

b. Particular matters 

a. In General 

Failure of a tow master to perform the duties which 
nautical skill demands m order properly to manage the 
tow is contributory negligence and damages will be di¬ 
vided where the tow suffers injury as a result thereof. 

Where a tow is lashed to the side of a tug, and 
depends wholly on her for motive power and steer¬ 
age, it has been held that the responsibility for the 
navigation of both is wholly on the tug, and that the 
tow cannot be guilty of contributory negligence,®® 
although, where negligence is shown on the part of 
a tow lashed alongside, she will be responsible to the 
extent that her fault contributes to the damage.®^ 
When a vessel is towed astern, and is in charge of 
her own officers and crew, the tug has the right to 
demand and expect the exercise by them of ordinary 
care and skill®^ in the performance of all those 
duties which nautical skill demands in order proper¬ 
ly to manage the tow.®® 

Division of damages. Where both tug and tow 
are guilty of negligent navigation contributing to the 
injury, damages will be divided,®^ as where, due to 
negligence of both vessels, the tow strands,®® or 
strikes a stationary structure,®® and damages will 


other grounds, C.C A., Orleans 

Coal & Bis so Towboat Co. v. U. S., 
89 F.2d 967, 

63 C.J. p 56 note 29. 

What constitutes equipment 

Whatever supplies or articles are 
necessarily used to obtain efficient 
action of tow during or at destina¬ 
tion of voyage are classifiable as 
“equipment.'’—San Francisco Bridge 
Co V. Charles ISTelson Co., 52 P 2d 
978, 10 Gal.App.2d 685, modified on 
other grounds and rehearing denied 
53 P.2d 759, 10 Cal.App.2d '685. 

70. US—The Panther, CC.A.N'T., 
5 F.2d 64, certiorari denied 46 S. 
Ct. 608, 267 U.S. 606, 69 L..Ed. 810. 

63 C.J. p 65 note 30. 

71. U.S—The Betty, D.C.N.T., 278 
F. 220. 

63 C.J. p '56 note 31. 

72- U.S.—The Merrimac, D C.Or., 17 
F.Cas Kro.9,478. 2 Sawy.‘586. 


• 73 , XT.S—The Bartle Daly, C.C.Alsr. 
T., 45 F.2d 605. 

74. U.S—Southgate v. Eastern 
Transp. Co., C.CAVa., 21 P.2d 47. 

75. U.S —^The Buzzard, C.C.A.Ala., 68 
F,2d 467. 

63 C J. p 55 note '35. 

73 . Tj.S.—The Atlantic City, S C., 241 
F. 62, 164 C.O.A. 62. 

63 C J p 55 note 36. 

77. U.S—The Primrose, C.C.A.N.T., 
42 F2d 827. 

63 C.J. p 66 note 37. 

78. U.S —^The Edwin Terry, IST.T., 
162 F. 309, 89 C.C A. 17. 

63 C.J. p 56 note 40. 

Responsibility of tower with respect 
to make-up of tow see supra § 45. 

79. U.S—^Reilly v. Cornell Steam¬ 
boat Co., aST.T., 214 F. 60, 130 C C.A 
600. 

63 C.J.' p 56 notes 41, 42. 
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80. U.S.—^Dutton v. The Express, C. 
C.Me., 8 F.Cas No 4,209, 3 Cliff 462. 

N.T.—The Arctic P. Ins. Co. v. Aus¬ 
tin, 69 N.T. 470, 25 Am.R 221. 

81. U.S.—^Davis v. Atlantic Dredging 
Co., D.C.Pa., 212 P. 351. 

63 C J. p 56 note 44. 

82. US.—The Wollaston, DC.N.Y., 
62 P.Supp. 284, affirmed, C.C.A., 
157 P.2d 431. 

63 C.J. p ‘56 note 45. 

83. U.S.—The John J. Grimes, D.C.N 
T., 67 F.2d 321. 

63 C.J. p 66 note 46. 

84. U.S —Great Lakes Towing Co. v. 
Bethlehem Transp. Corporation, C, 
C.AOhio, 65 P.2d 543—The Vale 
Royal, D.C.IMd., 61 F.Supp. 412. 

63 C.J. p 56 note 47. 

85. U.S.—The Vale Royal, supra. 

63 C.J. p 56 note 48. 

86 . U.S —^American S. S. Co. v. 
Great Lakes Towing Co., D.C.Ohio, 
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; divided where injury is due in part to negligent 
ivigation of the tow and in part to the tug’s lack 
■ power^'^ or negligence in connection with the 
ake-up of the tow.^S 

h. Particular Matters 

Generally, the tow is bound to follow the guidance 
r the tug; the tow may not recover for damages which 
re proximately caused by her failure to maintain proper 
ghts and lookout, or by improper steering. 

Ordinarily, the tow is bound to follow the guidance 
f the tug,S9 to keep as far as possible in her 
/ake,90 and to conform to her directions,unless 
uch course would manifestly lead her into danger.^2 
"he master of a towed vessel is not chargeable with 
ontributory negligence in acquiescing in the ex- 
losure of such vessel to an unnecessary peril by the 
ug,^3 unless the danger about to be incurred is 
ibvious.^^ Where the tow’s failure to obey orders 
oncurs with the tug’s negligence in causing injury, 
lamages will be divided.^5 

Lights and Lookouts. Want or inattention of a 
ookout on the tow may be a contributory fault,^^ 
inless his presence or attention could not have pre¬ 
sented the accident.9'^ The absence of lights on the 
;owed vessel may be negligence,^8 or may raise a 
presumption thereof,^9 although want of a proper 


light is not a defense unless it contributes to the 
injury.^ 

Steering. Generally speaking, the duty of steer¬ 
ing a towed vessel devolves on those aboard her, 
and the tug cannot be held responsible for any fault 
of the tow in such respect.^ If a tow’s fault as to 
steering was not a proximate cause of her injury, 
however, such fault will not constitute contributory 
negligence serving as a defense.^ Where the tow 
is guilty of negligence as to steering, and the tug s 
negligence also contributes to the injury, damages 
will be divided.'^ 

§ 70. Anchoring, Mooring, or Landing Tow 

Usually, contributory negligence will not be charged 
to the tow with respect to anchoring, mooring, or landing, 
since the tow master is not expected to possess great 
skill and nautical knowledge. 

In determining the respective duties of tug and 
tow masters in connection with the mooring of a 
tow, the courts will consider the relative skill and 
nautical knowledge to be expected of each.5 Thus, 
a bargee is ordinarily required to sound bottom 
when the towed vessel is placed in a berth by the 
tug,^ unless he relies on an express assurance that 
the berth is safe.'^ Where he undertakes to take 
soundings after such assurance, however, damages 
will be divided if he sounds ineffectively.^ Where 


73 F.Supp. '369, affirmed, C.C A., 165 
F 2d '368, certiorari denied 68 S.Ct. 
913, 333 XJ.S. 881, 92 L.Ed 1156. 

63 C.J. p '56 note 49. 

87. XJ.S.—^Pennsylvania R. Co v 
Golden, DC Mass., 243 F. 256. 

88 . XJ.S—^Pennsylvania R. Co. v. 
Golden, supra. 

63 C.J. p 56 note 51. 

89. XJ S —^P. Dougherty Co. v. XT. S., 
C.A.Del, 207 P.2d 626—The Wollas¬ 
ton, D.CN.T, 62 FSupp. 284, af¬ 
firmed, CO.A, 167 F.2d 431—Shen- 
ango Furnace Co. v. Meyer, D.C. 
Wis., 61 F.Supp. 603. 

63 C.J. p 57 note 54. 

90. XJ.S.—The Margaret v. Bliss, 
Mich., 94 XJ.S. 494, 24 L.Fd. 146. 

63 C.J. p 57 note 55. 

91. XJ.S.—^The Revere, C.C.AN.Y., 
63 F.2d 776. 

63 C.J. p 67 note 56. 

92 ;^ -U S.—The Thomas Wilson, D.C. 

asr.T., 124 F. 649. 

63 C.J. p 67 note 57. 

93 , XJ.S.—The Ashbourne, D.C.N.Y., 
112 F. 687, affirmed 120 F. 1018, >66 

C. C.A. 678—iWhite v. The Davergne, 

D. C.N.T., 2 F. 788. 

94. K.Y.—Btinman v. Moran Towing; 
& Transportation Co., 268 N'.Y.S. 
409, 241 App.Div. 612, motion dis¬ 


missed 271 N.Y S 1092, 241 App. 
Div. 746. 

63 C.J. p 57 note 69. 

95 . XJ.S—The Wabash, D C.N.Y., 248 
F. 1008—The Raymond, D.C.N.Y., 
180 P 931, 

96. XJ.S —The Mars, D.C.N.Y., 116 P. 
204—The Sea Breeze, D.C Me., 21 F. 
CasNo.l2,672a, 2 Hask. 510. 

97 . XJ.S.—The Victor. D C.Mich., 28 
F.Cas.No 16,933, 1 Brown Adm 449. 

98. N.Y.—The Arctic F. Ins. Co. v. 
Austin, 69 N.Y. 470, 25 Am.R. 221. 

63 C J. p 57 note 64. 

99 . N.Y.—Silliman v. Lewis, 49 N.Y. 
379. 


York Trap Rock Corporation v. 
Cornell S. S. Co , 73 P.2d 1008. 

63 C.J. p 57 note 72. 

6 . XJ.S.—New York Trap Rock Corp. 
V. The Metropolitan No 4, C.C AN 
Y., 128 F 2d 831—^Nassau Sand & 
Gravel Co. v. Red Star Towing & 
Transportation Co., C.C.A.N.T., 62 
F.2d 356. 

Division of damages 

Bargee's failure to sound bottom 
when no assurance of safety was 
given was concurring negligence, re¬ 
quiring division of damages with tug 
—Nassau Sand & Gravel Co. v. Red 
Star Towing & Transportation Co., 
supra. 


1 . N.Y.—Silliman v. Lewis, supra. 

2 . XJ.S.—The Garden City, Mich., 127 
F. 298, '62 C.C.A. 182. 

63 C.J. p 57 note 67. 

Liability of tug to one tow for fault 
of. another tow as to steering see 
supra § 61. 

3. U.S.—The Defender, C.C.A.N.Y., 
16 P.2d 377, 

63 C.J. p 57 note 69. 

4 . XJ.S.—^Lepine v. Lake Champlain' 
Transp. Co., D.C.N.Y., 251 F. 423— 
The Robert H. Cook. D.C.N.Y., 207 
P. 626. 

5 . XJ.S.—The Venus, D.C.N.Y.. 6 F. 

1 Supp. 960, affirmed, C.C.A., New 

■ X035 


7. XJ.S.—Nassau Sand & Gravel Co. 
V. Red Star Towing <& Transporta¬ 
tion Co., supra—^Waldie v. Steers 
Sand & Gravel Corp., D.C.N.Y., 54 
F.Supp. 585, reversed on other 
grounds, C.O.A., 161 F,2d 129. 

Assumption of safety held justified 
Where bargee has been placed in 
berth by tug and consignee, bargee 
is justified in assuming the berth 
to be safe and making no investiga¬ 
tion for himself.—New York Trap 
Rock Corp. V. The Metropolitan No. 
4, C.C.A.N.Y., 128 P.2d 831. 

8 . XJ.S.—Nassau Sand & Gravel Co. 
V. Red Star Towing & Transporta¬ 
tion Co., C.C.A.N.Y., 62 F.2d 356. 
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the defense of contributory negligence is not sus¬ 
tained by the facts, the tug will be held responsible 
for damages resulting from her negligence in con¬ 
nection with the anchoring, mooring, or landing of 
the tow,9 On the other hand, if injury to a tow 
results solely from fault of the tow, damages 
against the tug will be denied;^® and, if injury re¬ 
sults from fault attributable to both tug and tow, 
damages will be divided between them.^^ 

Failure to drop anchor in emergency is not con¬ 
tributory negligence on the part of the tow where 
the damage would have .occurred even had the tow 
anchored,^^ or where the circumstances were such 
that the act of a tow’s master or bargee was ex¬ 
cusable as for an error in extremis.^3 Where such 
failure to anchor is a proximate cause of damage 
and results from a spirit of economy rather than er¬ 
ror under stress of excitement, the tow is guilty of 
contributory negligence.^^ 

§ 71. Abandonment of Tow by Own Crew 

Unnecessary abandonment of the tow by her own 
crew constitutes negligence on the part of the tow; and, 
to the extent that such action contributes to her loss, 
recovery will be denied. 

If those in charge of a tow unnecessarily abandon 
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her, and that abandonment contributes materially to 
her loss, it constitutes i *'ce and fault on the 

part of the tow.l^ Where the tow is left under cir¬ 
cumstances which involve imminent peril to the 
lives of those who remain on board of her, how¬ 
ever, they are justified in abandoning her, and are 
not guilty of contributory negligence in doing soM 
If those on board the tow throw off the lines with¬ 
out authority of the master of the towboat, and 
damage ensue, to that extent the tow is in fault.^'^ 

§ 72. Assumption of Risk by Tow 

The doctrine of assumption of risk applies to the 
owner of a vessel who sends her out in tow. 

The doctrine of assumption of risk applies to the 
owner of a vessel who sends her out in tow.^^ 
Thus, where the towed vessel consents to a partic¬ 
ular method of being towed,or to the use of an 
unsuitable towline,20 or takes the risk of a par¬ 
ticular maneuver,21 the tug is not liable, in the ab¬ 
sence of negligence, for the injuries sustained as 
a result The owner of the tow will be deemed to 
consent only to such risks as may not be avoided by 
the use of due care and skilL22 Where the tow’s 
assumption of risk combines with the tug’s negli- 


Xiimitatioii of mle 

Bargee, in sounding bottom of 
berth, is not charged for failing to 
find stones, boulders, or lumps in 
berth.—^Nassau Sand & Gravel Co. v. 
Red Star Towing & Transportation 
Co., supra, 

9. TJ.S.—^New Tork Trap Rock Corp. 
V. Christie Scow Corp., C C.A.N.T., 
1S5 F.2d 314—The Venus, D.C.N.T., 
6 F.Supp. 950, affirmed, C.C.A, New 
York Trap Rock Corporation v. Cor¬ 
nell S. S. Co., 73 F.2d 1008. 

63 C.J. p 58 note 73. 

10. TJ.S—^Lynch v. Agivilines, Inp., 
C.A.N.Y., 184 F.2d 826, opinion sup¬ 
plemented 186 F.2d 796—The J, F. 
Macklm, B.C.N.Y, 56 F.Supp. 200. 

63 C.J. p 58 note 74. 

11. IT.S — The Anna O'Boyle, C.CA. 
N.Y., 122 F.2d 286, rehearing de¬ 
nied 124 F.2d 180-—The Chelsea, D. 

C. NT., 58 FSupp. 969. 

63 C J. p 58 note 75. 

12. U.S.—The John and Frederick, 

D. C.N.T., 10 F.Supp. 666. 

63 C.J. p 58 note 76. 

13. U.S.—CrarfiDerry Creek Coal Co. 
V. Red Star Towing & Transporta¬ 
tion Co., CC.A.N.Y., 33 F.2d 272. 
certiorari denied 60 S.Ct. 67, 280 
TJ.S. 596; 74 R-Bd. 643—The Ocean- 
Ica,. I>.<1N.Y., 144 F- 301, reversed 
on other grounds 170 F. 893, 96 C. 
C.A. 6S. certiorari denied 30 S,Ct. 

215 U.S. 599, 64 L..Ed. 343. 


14. TJ.S.—The Vale Royal, B C.Md., 
51 FSupp. 412. 

63 C.J. p 58 note 78. 

15. U.S.—The J. R Baldwin, B.C. 
N.Y., 6 F.Supp. 935—The Pres. Bri- 
arly. C.CLa., 24 F. 478. 

16. U.S,—Eastern Transp. Line v. 
Hope, Pa, 95 U.S. 297, 24 LEd 477. 

17. U.S.—The Pres. Briarly, C.C.La, 
24 F. 478. 

18. U.IS.—The J. R. Baldwin, B.C.N. 
Y., 6 F.Supp. 935. 

Contributory negligence see supra |§ 
66-71. 

Proximate cause see supra § 46. 

19. U S.—Strieker v. The Maurice, 
B.C.La., 128 F. 652. 

63 C J. p 58 note 84. 

20. U S —^Moore v. The C. P. Morey, 
CC.NY., 17 F.Cas.No.9,756, 8 Re¬ 
porter 583. 

63 C.J. p 69 note 85. 

21. U.S—^The Startle, C.C.Bel., 115 
F. 655. 

63 C.J. p 69 note 86. 

Refusal of asisistaxLce' 

Where the tow is discovered to be 
in a sinking condition, and the tug 
master promptly offers to take her 
to a place of safety, which offer is re¬ 
fused by the master of the tow, the 
tug is relieved of all responsibility 
for the subsequent sinking of the 
tow,—The General Geo. G Meade, B. 
C.N.T., 10 F.Cas.No.6,312, 8 Ben. 481. 
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Bisk held not assumed 

With respect to liability for dam¬ 
ages to towed dry dock striking dock 
where dry dock owner's superintend¬ 
ent did not assume to order the 
method to be pursued in removing 
dry dock but simply suggested ne¬ 
cessity of taking dry dock well away 
from dock, and called out to rudder 
tug to go back when he saw that 
dry dock was about to strike dock, 
dry dock owner was without fault.— 
Jersey City Bry Bocks Co-, v. O'Brien 
Bros., B.C.N.Y., 61 F.Supp. 968. 
*^Major and minor fault” rule held ap¬ 
plicable 

Where owner of derrick boat ar¬ 
ranged with tug owner for towing of 
boat to- certain point where launch 
which was to accompany the tug and 
tow would take the tow into a river, 
but, without notice to tug master and 
owner of tug, captain of launch had 
been ordered not to use launch to 
tow boat into river if weather was 
not favorable, and boat foundered 
while tug was turning around be¬ 
cause launch captain refused to take 
the tow, the boat owner having caus¬ 
ed the captain of launch to breach the 
tow’s duty could not complain about 
the results of that disobedience since 
the ^‘malor and minor fault" rule ap¬ 
plied.—The Benning, BXJ.Va, 44 F. 
Supp. 646. 

22 , U.S.—^Peace River Phosphate 

Mining Co. v. Mulqueen. C.C.A. 

Mass., 285 F. 102. 

63 C.J. p 69 note 88, 
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gence in causing the injury, damages will be 
divided.^^ Irrespective of their validity, contractual 
stipulations as to assumption of risk are material in 
determining whether or not the tug was guilty of 
negligence,^^ and a tug which has done exactly 
what it was employed to do under circumstances 
within the contemplation of the parties may not be 
said to have acted negligently.^S 

Violation of law. The rule that a tow cannot re¬ 
cover against the tug for injuries suffered in con¬ 
sequence of risks voluntarily assumed by the tow 
does not apply where the method of towing adopted 
was in violation of law.^® 

Navigation through ice. If the tow, knowing the 
circumstances, elects to go ahead through ice, the 
tow assumes the risk of injury and the tug is not 
liable for damage arising merely from towage in 
ice,^'^ or from mere error of judgment,but such 
assumption of risk does not relieve the tug from the 
consequences of her own negligence,^^ or of in¬ 


adequacy of the tug to perform the service under- 
taken.Sd Where, however, the tow master lacks 
authority to assume the risk of towage through ice, 
the tug remains responsible for any damage re¬ 
sulting from such towage.^t 

In the case of an independent contract to tow 
a boat through ice, or of a contract deliberately 
made with respect to such circumstances, a tug will 
not be held liable for starting on such an under¬ 
taking, but only for some negligence or want of due 
care and skill in the execution of it.^^ Jn time of 
war, when transportation facilities are controlled 
by the federal government, towage made through 
known hazards of ice, in order to avoid delay, 
should be at the risk of the government and not at 
that of private owners of tows, although the master 
of the tow waived liability. 

Drunkenness, Fact that tow master proceeds with 
knowledge that tug master is drunk does not estab¬ 
lish the defense of assumption of risk by the tow.34 


D. CONTRACTUAL EXTENSION OR LIMITATION OF LIABILITY 


§ 73, Extending Liability 

The ordinary liability imposed on the tower may be 
extended by agreement between the parties to a towage 
contract. 

Under contracts extending the tower’s liability 
for damage to tow beyond that ordinarily imposed, 
the tug and its operators may be liable for loss or 
injury arising without their negligence,^^ on due 
proof of the making of the contract^® and of suffi¬ 


cient consideration to support it.^^ 

§ 74. Limiting Liability 

The owner of a tug may contract for a more restrict¬ 
ed liability than the law ordinarily imposes on him. 

Subject to qualifications hereinafter considered, 
the owner of a vessel undertaking a towage service 
may contract for a more restricted liability than the 
law ordinarily imposes on him.^^ Since the basis 


23. U.S.—The Atlantic City, S.C., 241 
F. 62, 154 C.C A. 62. 

63 C.J. p 59 note 89. 

24. U,S.—The Sea Lion. D.C.Cal., 12 
F2d 124. 

25. XJ.S.—^The Sea Lion, supra. 

26. U.S.—^The Teaser, Pa., 246 F. 
219, 158 C.C.A. 379. 

63 C.J. p 69 note 94. 

27. U.S,—Sinram Bros. v. Reading: 
Co., D.C.N.Y., 18 F.Sup.p. 109~The 
Lawrence J. Tomlinson, D C.N.T., 9 
F.Supp. 14. 

63 C.J. p 69 note 96. 

28. US.—The Packer, C.C.N.T., 28 
F. 166. 

63 C.J. p 69 note 96. 

29. U S.—^The L#awrence J. Tomlin¬ 
son, D.CN.Y., 9 F.SupiO. 14. 

63 C.J. p 59 note 97. 

30. U.S.—^The R. G. Townsend, 0.0. 
A.N.T., 27$ F, 726. 

63 C.J. p 69 note 98. 

31. U.S.—The James A. Wrlg-ht, 1>. 
C.K.Y,., 13 F.CasJvTo.7,190, 3 Bern 
248, affirmed, C.C., 13 F.Oas,No. 
7,191, 10 Blatchf. 160. 

63 C.J. p 69 note 99. 


32. U.S.—^The Alfred and Edwin, D 
C.K.Y., 1 F.Cas.No 190, 7 Ben. 137, 
affirmed, C.C., 1 F.Cas ISTo.lSl. 

33 . U..S.—^New York & New Jersey 
Transp, Co. v. Payne, !> C.N.Y, 13 
F.2d 481, affirmed, CC.A., New York 
<& New Jersey Transp. Co, v. Davis, 
1'3 P.2d 483, certiorari denied Mel¬ 
lon V. New York & New Jersey 
Transp. Co, 47 S.Ct. 238, 273 U.S. 
726, 71 LEd. 861. 

63 C.J. p 59 note 2. 

34. Hawaii.—Pope v. Fearless, 3 Ha¬ 
waii Fed 209. 

63 C.J. p 60 note 3. 

35. U.S.—City of New York v. Clyde 
Lighterage Co., C,C.A.N.Y.. 13 F,2d 
633. 

63 C.J. P 60 note 6, 

36. U.S.—City of New York v. Clyde 
Ltghteragre Co., supra, 

63 C.J. p 60 note 6. 

37. U.S—City of New York v, Clyde 
LiKliterago Co , supra. 

63 C J. p Ofi rote 7. 

^ 38. U.S,—^New York Trap Rock 
CotPi V, Christie Scow Corp-», C.C.A. 
N.T., 162 F.2d 624—Hendry, Co-rp 
V. Aircraft Rescue Vessels, C-77436 

;103;7 


and C-77439, D.C.La., 113 F.Supp. 

198. 

63 C.J. p 60 note 10. 

Limitations as to liability for delay 

see supra ^ 9. 

Contracts held valid 

(1) In general.—The Francis Kil¬ 
lian, Jr., D.C.N.Y., 26 F.Supp. 323. 

(2) Letter, written by tower to 
subcharterer, and accepted by sub¬ 
charterer, stating that tower declined 
liability for any damage to subchar¬ 
terer's scows as result of towing in 
ice, but providing that such declina¬ 
tion of liability did not free tower 
from other liabilities customarily as¬ 
sumed by tower, was not an asser¬ 
tion of general exemption from a 
tower's liability, and, therefore, was 
not void under theory that general 
release running to a tower is void.— 
North River Barge Line v. Chile S, 
S. Co., D.C.N.Y., 111 F.Supp. 895. 

(3) Contract provision relating to 
insurance on barges released tug 
from liability to tow for damages re¬ 
sulting from collision between barge 
and steamer.—^The Drayton Thurston, 
D.C.N.Y., 4 F.Supp. 58. 
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of a limitation on the tower^s liability is con¬ 
tractual, it must be shown that a contract for limi¬ 
tation was in fact made,^® by some one having au¬ 
thority to do so,^^^ as by the agents of a steamer,^! 
or by vessel owners authorized to bind the owners 
of the cargo.^2 The burden of proving such a con¬ 
tract is on the tower.'^^ 

§ 75. - Relieving Tug from Liability for 

Negligence 

There Is a conflict of authority with respect to the 
validity of a contractual provision relieving a tug from 
liability for negligence. 

There is a conflict of authority with respect to 
the validity of a contractual provision relieving the 
tug from liability for negligence,^^ and it has been 
said that adjudication has apparently not evolved 
a principle of construction so clear that it may safe¬ 
ly be applied to all cases.^^ According to some 
authorities a tug towing a boat under a contractual 
provision for towage at the tow’s risk is neverthe¬ 
less liable for damage to the tow resulting from 
the tug’s negligence.^® According to other au- 
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thority a contract of towage is not so affected with 
a public interest as to make a release from liability 
clause one against public policy,'^7 and agreements 
between the owner of the tug and the owner of the 
tow as to the liability of the tug for negligence have 
been upheld.*^^ It has been judicially noted that the 
apparent conflict in authority may arise from fail¬ 
ure to use sufficiently unequivocal language in the 
release clause.^^ 

Operation by director general of railroads. A 
notice by the director general of railroads repudiat¬ 
ing liability for towed vessels, and providing for 
towage at the risk of the tow, relieves the director 
general of railroads of liability when accepted as 
a condition of towage contracts,even though, by 
statute, matters during federal control are con¬ 
tinued until thereafter changed by state or federal 
authority,®^ but, in spite of such statute, after termi¬ 
nation of federal control, such notice does not inure 
to the benefit of the tug owner so as to exempt him 
from liability.®2 Where the charterer of a barge 
becomes owner pro hac vice, as discussed in Ship- 
ing § 34, if such notice to the charter inures to the 


39. U.S.—The Margaret A. Moran, 
CC.A.N.Y., 57 F.2d 143, certiorari 
denied Foreign Transport & Mer¬ 
cantile Corp V. Moran Towing & 
Transp. Co, 53 S.Ct. 223, 287 VS. 
665, 77 LEd. 574. 

63 C.J. p 61 note 20. 

40. U S.—Jones v. The American 
Eagle, DC.Ohio, 54 F. 1010. 

41. U.S.—The Pacific Maru, D C Ga, 
8 F2d 166. 

63 C.J. p 61 note 22. 

42. U.S.—The Oceanica, IST.T., 170 F. 
893, 96 C.C.A. 69, certiorari denied 
30 set. 400, 215 UJS. 599, 64 L.Ed. 
343. 

63 C.J. p 61 note 23. 

43. U.S.—Robitzek & Bro. v. Da¬ 
vis, C.C.A.N.T., 296 F. 107. 

63 C.J. p 61 note 24. 

44. U.S.—The James Jackson, D.C. 
Ohio, 9 F. 614. 

6*3 C.J. p'60 notes 12, 17. 

45. U.S.—Great Bakes Towing Co. 
V. American S. S. Co., C.C.A Ohio, 
165 F.2d 368. 

46. U.S.—Compania de Kavegacion 
V. Fireman’s Fund Ins. Co., La, 48 
S.Ct. 459, 277 U.S. 66, 72 LEd. 787 
—^Walter G. Hougland, Inc. v. Mus- 
covalley, C.AKy., 184 p.2d 530, cer¬ 
tiorari denied 71 S.Ct. 490, 340 U.S 
935, 95 L.Ed. 675—Great Lakes 
Towing Co. V. American S. S. Co., C. 
C.A.Ohio, 166 P.2d 368—Petterson 
Lighterage & Towing Corp. v. The 
J. Raymond RusaoU, D.C.IST.Y., 87 F. 
Supp 467. 

Cal.—San Francisco Bridge Co. v. 
Charles Xelson Co., 52 P.2d 978, 
10 Cal.App.2<J 685, modified on oth¬ 


er grounds and rehearing denied 53 
P.2d 759, 10 CalApp2d 685. 

63 C J. p 60 notes 14, 15. 

Stipulation providing for towage at 
risk of tow see infra § 76 b. 

47. U.S.—^Bisso V. Inland Water¬ 
ways Corp., D.C.La., 114 F.Supp. 
713. 

48. U.S —Sun Oil Co. v. Dalzell Tow¬ 

ing Co, CCAK.Y., 55 F.2d 63, af¬ 
firmed 63 S Ct 135, 287 U S. 291, 77 
LEd. 311—'The Melvin and Mary, 
D.C.N.Y., 23 F.Supp. 398—The John 
J. Feeney, DCNY, 3 F Supp. 270 
—The Primrose, D.C.N.Y., 3 F. 

Supp 267. 

N.Y—Graves v. Davis, 139 W.B. 280, 
236 NY. 315. 

63 C.J^ p 60 notes 13, 16. 

Covenant necessary 

A tug cannot be released from lia¬ 
bility for damage, caused by its own 
negligence, to tow, unless expressly 
so covenanted in towage contract — 
The Harris No. 2, D C.N.Y., 46 F. 
Supp. 282. 

49. ''These cases can be reconciled 
only by assuming that the Supreme, 
Court in The Wash Gray [Compania' 
de Navegacion v. Fireman’s Fund Ins. 
Co., La., 48 set. 469, 277 US. 66, 72 
LEd. 787], refused to enforce the re¬ 
lease clause against a charge of neg¬ 
ligence on the part of the tug, not 
because it was against public policy 
so to do, but because it felt that the 
language of the release clause there 
in suit was not sufficiently unequivo¬ 
cal to release the tug from liability 
for its own negligence, it appearing 
that in neither The Syracuse nor The 
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Wash Gray did the clause in question 
specifically say that the tug was re¬ 
leased from liability for its own neg¬ 
ligence. This conclusion is support¬ 
ed by the fact that the Supreme 
Court has held that a tug is not a 
common carrier and owes its tow 
only the duty of ordinary care and, 
consequently, the doctrine that com¬ 
mon carriers and others under like 
duty cannot by any form of agree¬ 
ment secure exemption from liability 
for loss or damage caused by their 
own negligence is not applicable to 
the contract of towage. Therefore, 
since the contract of towage is not 
so affected with a public interest as 
to make a release from liability 
clause against public policy and since 
the highest public policy is found in 
the enforcement of a contract as it is 
written, there would seem to be no 
reason why such clause should not be 
valid and enforcible even as to the 
negligence of the tug, provided the 
agreement of the parties on this point 
IS clear and unequivocal ”—Bisso v. 
Inland Waterways Corp., DC La, 114 
F.:Supp. 713, 715. 

50. U.S.—Ten Eyck v. Director Gen¬ 
eral of Railroads, O.C.A.N.Y., 267 
F. 964, certiorari denied 41 S.Ct. 
14, 254 U.S. 646, 65 LEd. 465. 

N.Y.—O’Boyle^ v. Pennsylvania R. Co., 
196 N.Y.S. 240, 118 Misc. 660. 
Liability generally of director gener¬ 
al of railroads in operation of ves¬ 
sels see Shipping § 9 f. 

51. N.Y.^—O’Boyle v. Pennsylvania 
R. Co., supra. 

52. U.S.—The P. R. R. No. 32, D.C. 
N.Y., 16 F.2d 6of. 
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benefit of the tug owner under the circumstances, 
the latter is relieved from liability even as to the 
owner of the towed vessel,but not otherwise.®^ 

g 75 , - Construction and Effect 

a. In general 

b. Particular exceptions or causes of 

loss 

a. In General 

Contractual exemptions from liability will not be 
construed to cover cases not clearly within the benefit 
of the contract provisions. 

Contractual exemptions from liability are availa¬ 
ble in actions ex delicto,^5 but will not be construed 
to cover cases not clearly within the benefit of the 
contract provisions.^S An agreement exempting the 
owner of a tug from liability for negligence ordi¬ 
narily operates to exempt the tug also.57 

b. Particular Exceptions or Causes of Loss 

Stipulations that towage is at the risk of the tow 
do not per se relieve from liability for negligence; how¬ 
ever, pilotage clauses and other express exemptions are 
generally binding on the parties. 

While some contracts under which the tow as¬ 
sumes all risks have been upheld, 5S it has also been 
held that a stipulation providing for towage at the 
risk of the tow, her master, or owner does not op¬ 
erate to relieve the tug and her owner from liability 
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for damage resulting from their negligence.^^ 
Thus, the tower has been held not relieved from lia¬ 
bility for negligence where the tow assumed all 
risks of towage,®^ or where it assumed particular 
risks.^^ 

Dangers of river. Exemption from dangers of 
a river operates to relieve a tower from liability 
for loss resulting from the striking of the tow on 
an unknown obstruction.^^ 

Pilotage clause, A stipulation providing that, 
when the master of a tug or any other licensed pilot 
goes aboard a towed vessel using her own propelling 
power, he becomes the agent of such vessel’s owners, 
and the tug, its owners, and agents shall not be lia¬ 
ble for damage resulting from his orders or han¬ 
dling of the vessel, has been held valid,®^ and op¬ 
erates to relieve the tower from liability for dam¬ 
age falling within its contemplation.A pilotage 
clause providing that the employees of the tug shall 
be employees of the tow irrespective of whether 
they are aboard the assisted vessel has been given 
effect.ss The liability of a towing company for 
injury to a steamer alleged to have been caused 
by negligence of one of its tug masters while aboard 
the steamer directing towage will not be affected 
by the fact that the steamer owners paid such tug 
master a gratuity.^® Such pilotage clause does not, 
however, relieve the tower from liability for loss 


53. U.S —The Mercer, D C.N.Y., 14 
F.2d 488. 

54. U.S.—-The Mercer, supra. 

68 C J. p 236 note 48. 

55 . XJ.S—The Pacific Maru, D.C.Ga., 

8 F.2d 166. 

63 C.J. p 61 note 27. 

56. UiS.—British Columbia Mills, 
Tug & Barg-e Co. v. Mylroie, Alas¬ 
ka, 42 S.Ct. 430, 259 U.S. 1, 66 L.Ed. 
807. 

63 C.J. p 61 note 28. 

Provisions held not applicable 
XJ.S.—Great Lakes Towing Co. v. 
American S. S. Co, C.C A.Ohio, 166 
P.2d 368, certiorari denied 68 S Ct. 
'913, 333 U.S. SSI, 92 L.E'd. 1156. 

57. U.S.—The Mizabeth M. Miller, 
D.C.N.T., 3 F.Supp. 171. 

63 C.J. P 62 note 29. 

58. US.—^Mengel Co. v. Inland Wa¬ 
terways Corp., D.O.Lsl, 84 F.Supp. 
685—The Primrose, D.C.IST.Y., 3 F. 
Supp. 267. 

63 C.J. p 62 note 84. 

Validity of stipulation for exemp¬ 
tion from negligence see supra § 
75. 

69. U.S.—^Walter G. Hougland, Inc. 
V. Muscovalley, C.A.Ky., 184 F.2d 


630, certiorari denied 71 S.Ct. 490, 
340 U.S. 935, 96 L.Bd 675—Bisso 
V. Inland Waterways Corp., D.C.La, 
114 FSupp. 713—The Elizabeth M. 
Miller. DCU.Y, 3 F.Supp. 171. 

Cal —San Francisco Bridge Co. v. 
Charles Nelson Co., 62 P.2d 978, 10 
Cal App.2d 685, modified on other 
grounds and rehearing denied 63 
P.2d 759, 10 CalApp.2d 685. 

63 C J. p 62 notes 36, 36. 

Iteasons for rule 

Stipulation should be construed as 
referring to perils of the sea and the 
like, and it was not within the con¬ 
templation of the parties that the 
tower should be exempted from lia¬ 
bility for its own negligence—Ash¬ 
more V. Pennsylvania Steam Towing, 
etc., Co., 28 N.J.Law 180—63 C.J. p 63 
note 40. 

60. U.S.—^The Syracuse, N.Y., 1'2 

Wall. 167, 20 L.Ed. 382. 

63 C.J. p 62 note 37. 

61 . X7.S.—^The Vim, U.C.R.I., 40 F.2d 
638. 

63 C.J. p 62 note 38. 

Risk of ice see supra § 72. 

62. U.B-.—Hibernia Ins. Co. v. St. 
Louis, etc., Transp, Co., Mo., 7 S. 

s Ct. 560, 120 U.B. 166, 30 I^.Ed. 621. 
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Tower as exempt from liability for 
losses due to hidden obstructions 
irrespective of special contract see 
supra § 60. 

63. U S.—‘Sun on Co. v. UaJzell Tow¬ 
ing Co, NY., 63 S.Ct. 135, 287 US 
291, 77 LEd. 311—The Niels R. 
Finsen, D.C.N.Y., 62 F.2d 795—The 
H C. Jefterson, D.C.Pa., 69 F.(Supp. 
650. 

Liability for acts of pilot generally 
see supra § 36. 

64. U S.—The Margaret A. Moran, 
C.C.A.N.Y., 67 F.2d 143, certiorari 
denied Foreign Transport & Mer¬ 
cantile Corporation v. Moran Tow¬ 
ing & Transportation Co., 53 S.Ct. 
223, 287 U.S. 665, 77 L.Ed. 574, 

63 C.J. p 63 note 44. 

65. XT S.—Bisso V. Inland Water¬ 
ways Corp., DC.La., 114 F.Supp. 
713—The St. Francis, D.C.Md., 72 
F.Supp. 60. 

66. U.S.—The Ualzellite, U.C.N.Y., 48 
F.2d 698, affirmed, C.C.A., Sun Oil 
Co. v. Balzell Towing Co., 55 F.2d 
63. affirmed 63 S.Ct 136, 287 U.S. 
291, 77 LEd. 311—The Procida, D. 
C.N.T., 243 F. 261. 



§§ 76-79 TOWAGE 

proxiinately resulting from negligence of the tug j the towed vessel was not using her own propel- 
as to a matter not directed by such pilot,67 or where | ling power.®* 

E PERSONS ENTITLED TO SUB, AND VESSELS OR PERSONS LIABLE 


§ 77. Persons Entitled to Sue 

Bailees and insurers of a tow injured by the negli¬ 
gence of a tug may maintain an action to recover dam¬ 
ages. 

The bailees of a tow injured by the neg-ligence of 
a tug may sue the wrongdoing vessel in rem in ad¬ 
miralty, and recover the full damages for the in- 
jury.^^ 

Effect of insurance. The fact that the tow is in¬ 
sured does not divest the owner of the right of ac¬ 
tion for damages for her loss, especially in the case 
of a mere partial insuranceJ^^ In admiralty, how¬ 
ever, the insurer of a tow,^^ may maintain a suit 
for damages against the offending vessel in his 
own name after payment of the loss, insurer in 
such case being regarded as the real party in in¬ 
terest, *^2 and his rights resting on the doctrine of 
subrogation^^ Proof of abandonment or assign¬ 
ment by insured is not essential to maintenance of 
the suit by insurer,74 although a recovery by the 
owner of an insured vessel, lost while being towed, 
will bar another action for the same cause.75 

§ 78. Liability of Tugs in General 

A tug is iiabie In rem for loss of, or Injury to, the 
towed vessel resulting from the Independent negligence 
of the tug. 

A suit in rem against a tug can only be sustained 
by evidence of negligence or breach of obligation on 
her part with respect to the transaction.76 Thus, 


a tug is not liable in rem for negligence of a tug 
master while aboard the tow directing operations,77 
unless she participated therein.78 The tug may, 
however, be held for her independent neghgence.79 

Unauthorized use and use outside owner’s employ¬ 
ment. Where a tug is used without the consent or 
knowledge of the owner,*0 or where the master does 
not use her in the service of the owneif or in the 
course of his employment,*^- the tug is not liable for 
damages sustained by the vessel towed. 

§ 79. Liability as between Two or More Tugs 

Each tug participating in a towage service is re- 
sponsible for her own negligence only, but they are joint¬ 
ly responsible for their joint negligence. 

Where two tugs act jointly in towing a vessel, 
each is alone responsible for the consequences of 
her own negligence,^2 but for their joint negligence, 
they are jointly responsible, notwithstanding one 
is acting as a helper, under the orders of the mas¬ 
ter of the other.^^ 

Successive towage. Where several tugs are suc¬ 
cessively engaged in the performance of a towage 
contract, the liability of each begins from the time 
she is assigned to the service and commences her 
duties,^5 and the one last appropriated to the serv¬ 
ice is not liable in rem for any previous negligence 
before she was assigned to her particular part of 
the service.^® A successor tug is liable for her own 
negligence,S7 although there may be no privity of 


67r U.S—CaJzavaro v. Planet S. S. 

Corporation, C.C.A.Va,, 31 F.2d 885. 
gg, XJ.S.—Calzavaro v. Planet S. S. 

Corporation, supra. 

63 C.J. p 63 note 47. 

69. U.S.—^The Venture, D.C.Pa, 18 
F. 462. 

Yt, —White V. Bascom, 28 Vt. 268. 

70. Oal.—White v. The Mary Ann, 6 
Cal, 4*62, 65 Am I>. 623. 

63 C.J. p 63 note 61. 

71. U.S.—^The Frank G. Fowler, I>. 
C.N.Y., 8 F. 360. 

72. U.S.—The Frank G. Fowler, su¬ 
pra. 

73. U.tS.—The Liberty 4, U.C. 

Ohio, 7 F. 226. 

63 C.J. p 63 note 55. 

74. U,S.—The Frank G. Fowler, D.C 
N-T., 8 F. 360. 

75. 'Cal.—White v. The Mary Ann, 6 
Cal. 462, 65 Am.I>. 623. 

76. U.S.—O^Donnell Transp. Co; v. 


M. & X Tracy, Inc, caANT., 150 
F.2d 735—^The Conway No. 23, C.C 
A N.T., 64 F.2d 121—The L. R. Con- 
nett No 17, C.C.A.N,Y., 54 F.2d 626. 

63 C.X p 63 note 69. 

Applicability of Harter Act to car&o 
aboard towa see Shipping- § 127 f. 

77 . XJS.—The Dalzellite, DC.N.Y., 
48 F.2d 698, affirmed, C.C A., Sun 
Oil Co. V. Dalzell Towing Co, 65 F. 
2d 6'3, affirmed 63 S.Ct. 135, 287 U.S. 
291, 77 L.Ed. 311. 

63 C.X p 64 note 60. 

78. U.S.—-The Edward G. Murray, C. 
C AN.Y., 278 F. 896. 

63 C.X p 64 note 61. 

79 . XJ.S.—The W. S. Holbrook, UC. 

N. T., 294 F. 908, a.ffirmed, C.C,A., 
294 F. 911. 

63 C.J p 64 note 62. 

80. Mo.—^Bates v. The Madison, 18 
Mo. 99. 

81. U IS.—The R. F. Cahill, D.aN.T., 
20 F.Cas.No.11,736, 9 Ben. 36^ 
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82. U.S.—The Edward G. Murray, 0. 
C.A.N.T., 278 F. 895. 

63 C.X p 64 note 67. 

Individual liability nnafTected 

The fact that the two vessels are 
to be regarded €is one for the pur¬ 
pose of the joint undertaking has no 
bearing on the question of their re¬ 
spective liabilities an rem —^The W. 
G. Mason, N.T., 142 F. 913. 74 C.C.A. 
83—63 C.X p 64 note 68. 

83. U.S,—The Anthracite, N T., 168 
F. 693, 94 C.C.A. 179, certiorari de¬ 
nied 29 S.Ct. 702, 214 U.S. S22, .63 
L.Bd. 1067. * 

63 C.X p 64 note 69. 

84. U.S.—^The Anthracite, supra. 

85- US —^The Syracuse, C.C.N.T., 36 
F. 830. 

86 . U.S.—^The E. A. Packer, D.C.N Y., 
22 F, 668, reversed on other 
grounds, C.C., 28 F, 156. 

87. U.S.—The Clematis, D.C.Mich., 5 
F.Caa.No.2,875, 1 Brown Adm. 432. 
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contract between such tug and her tow.** 

Independent towage. Where tugs operating inde¬ 
pendently are each guilty of negligence resulting in 
a collision between their respective tows, damages 
will be divided between the respective tugs.^^ 

§ 80. Liability as between Tug and Tow 

A tug and a tow fs each liable for her own negli¬ 
gence in causing Injury to the tow where they partici¬ 
pate jointly in the control and management of the tow. 

Where a tug and a tow jointly participate in their 
control and management, each is liable for her own 
negligence causing injury to the tow,^^ and in a 
proper case damages will be divided between them, 
as discussed supra §§ 66-71. 

§81. Liability of Owners, Charterers, and 
Hirers of Tugs 

Owners, charterers, and hirers of tugs are personally 
liable for damages resulting from the negligence of their 
agents in connection with a towage service. 

The owner of a tug may be held personally lia¬ 
ble for damage resulting from negligence of his 
agents in connection with towage service,and, 
where tugs belonging to different owners are used 
in successive towage, each owner is responsible for 
negligence of his employees contributing to damage 

of the tow. 

Under charter or other agreement as to use of tug. 
The charterer of a tug is liable for the damage 
caused to her tow by the inefficiency and negligent 
management of the tug,93 unless the owner retains 
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the possession and general control and the direc¬ 
tion of the master and crew.^^ The owner of a 
tug who charters its use to render towage service, 
himself furnishing master and crew, is responsible 
for their acts within the scope of their employ¬ 
ment, and liable fo-r damage to the tow result¬ 
ing from negligence of the tug’s master.^® Where 
a tug is owned by one and hired by a third per¬ 
son to execute the latter’s towage contract, the 
owner of the tug is primarily liable for damage 
to the tow resulting from unseaworthiness of the 
tug, and the third person hiring the tug is sec¬ 
ondarily liable for such damage.®^ Where a tow¬ 
ing company hires tugs of another concern to fulfill 
its towage contract, such company is liable for any 
fault of the master of a hired tug while aboard the 
towed vessel directing operations,9 9 although, in the 
absence of fault of such master, and where libelant 
seeks to hold the towing company only for such 
fault, the towing company will not be liable for 
negligence of the hired tugs.^ 

One hiring tug on behalf of charterer^ not bound 
to furnish towage, is not liable for damage to the 
tow resulting from the tug’s negligence.^ 

§ 82. Liability of Tug Owner’s Employees 

The tug owner^s employees whose negligence caused 
damage to the vessel In tow are not liable to their 
employer for such negligence. 

While tug owners are responsible to others for 
the acts of their servants, they cannot hold the lat¬ 
ter responsible to themselves for the negligence of 
each other, resulting in damag-es to vessels in tow.9 


F. ACTIONS AND PROCEEDINGS 


§ 83. Jurisdiction 

Jurisdiction in rem against a tug Is exclusive In 
the federal courts; but state courts have concurrent 
jurisdiction as to jurisdiction over the person. 


In accordance with the general rules governing 
jurisdiction in admiralty proceedings, discussed in 
Admiralty §§ 5-9, jurisdiction in rem against a tug 
is exclusive in the federal courts, and any act of a 


88. XJ.S.—The Clematis, supra- 

63 C.J. p 64 note 74, 

89. U!S.—The Catawissa, N.T., 213 
F. 14, 129 C.aA, 362. 

Liability of third persons grenerally 
fot damage to tug or tow see Infra 
§ 108. 

90. U.S.—The Kunkle Bros., D.C. 
Ohio, 211 F. 640. 

Stipulation making- tug and tow one 
vessel as exonerating tu^ see infra 
§ 84. 

91. U.S.—The Procida, 243 

F. 261. 

63 dj. P 66 aote 81. 

Respondeat superior 

Towing company which, as Inde¬ 
pendent contractor, undertook, 

86 C.Xa—66 


through its employee to dock steam¬ 
ship involved in collision was held 
liable in personam to owners under 
respondeat superior rule.—^The Niels 
K. Finsen, B.aK.X., 52 F.2d 796. 

92, TJ.S.—'Blsso Towboat Co. v. Ala¬ 
bama & New Orleans Transp. Co., 
C.C.A.La., 271 F 658. 

63 C. J. p 66 note 82. 

98. XJ.S.—^Jersey City Dry Docks Co. 
V. O’Brien Bros., D.C.N,Y., 61 F. 
Supp 968. 

63 C.J. P 66 npte 83. 

94. N.T.—^Bissell v. Torrey, 60 N.T. 
636. 

9 A U.S.—Gormley v. Thompson- 
Lockhart Co., D.C.Pa.., 284 F. 478. 
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96. XJ.S—Gormley v. Thompson- 
Lockhart Co., supra. 

97. XJ.S.—In re Reichert Towing 
Line, N.Y., 251 P 214, 163 C.CA. 
370, certiorari denied 39 S.Ct, 9, 
248 U.S. 566, 63 L.Bd. 424. 

98. U.IS,—In re Reichert Towing 
Line, supra. 

99. U.S—The W. S. Holbrook, D.C. 
N.T., 294 P. 908, affirmed, C.C.A., 
294 P. 911. 

1 . U.S.—The W, S. Holbrook, supra, 

2. U.S.—The Defender, D.C.Wash , 
208 F. 836. 

63 C.J. p 65 note 91. 

3. La.—Davis v. Houren, 6 Rob, 256. 
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§§ 83-87 TOWAGE 

state legislature purporting to confer it on a state 
court is unconstitutional,*^ On the other hand, ju¬ 
risdiction over the person in such cases of maritime 
tort IS not exclusively vested in a court of admiralty, 
but state courts have concurrent jurisdiction.^ 

§ 84. Nature of Action and Form of Remedy 

The right of action for damage to a tow from negli¬ 
gence of the tug lies In tort; and suit may generally be 
brought either in personam or in rem. 

The right of action for damages to a tow from 
negligence of the tug does not rest on breach of 
contract but has a sufficient foundation in tort,^ 
and the action is properly brought ex delicto.’^ Or¬ 
dinarily, suits for damages for the negligent per¬ 
formance of a towage contract may be either in per¬ 
sonam or in rem,s although where, by agreement, 
tug and tow become one vessel as between them¬ 
selves, there is no remedy in rem against the tug 
for damages to the tow.^ 

§ 85. Time to Sue and Limitations 

A libel against the tower for damage to the tow will 
be dismissed for unreasonable delay without excuse. 

Since a defense of laches or delay is recognized, 
even though admiralty courts are not ordinarily 
bound by any limitations as to time of bringing 
suit, as discussed in Admiralty § 87, a libel against 
the tower for damage to the tow will be dismissed 
where there was unreasonable delay on the part 
of libelant.^® However, delay which would other¬ 
wise be regarded as unreasonable may be excused 
by absence of the towing vessel from the district 
where suit should be brought.^i 


§ 86. Parties 

General rules govern questions as to parties. 

Rules governing questions as to parties in ad¬ 
miralty proceedings generally, discussed in Admir¬ 
alty §§ 92-97, have been applied in actions and 
proceedings to determine the liability of a tower for 
damage to the tow.^^ Thus, where a tow is in¬ 
jured without its own fault, through the negli¬ 
gence of some one of other vessels, the suit should 
be against all, unless some are clearly not liable, 
in order that the respective rights of the parties 
may be determined in a single suit.^^ 

§ 87. Pleading 

The libel should state the acts of negligence on the 
part of the tug which produced the injury, and the an¬ 
swer must properly allege matters of defense. 

A libel for damages caused by the negligent per¬ 
formance of a towage contract should state the par¬ 
ticular acts of negligence and misconduct on the 
part of the tug which produced the injury.^^ How¬ 
ever, when the exact acts of negligence are not 
known, such a particular statement is not necessary, 
it being sufficient to make a more general statement 
of the situation out of which the accident arose 
and such a general statement is sufficient to estab¬ 
lish a prima facie case and to cast the burden on the 
respondent of explaining how the accident happened 
without negligence on its part.^® Moreover, an 
omission to state some facts which prove to be ma¬ 
terial but which cannot have occasioned any sur¬ 
prise to the opposite party will not be allowed to 
work any injury to libelant, if the court can see 
that there was no design on his part in omitting 
to state them.^'^ 


4. N.Y.—Baird v. Daly, 57 N.T. 236, 
15 Am.R 488. 

Neg’ligfeut towa^fe is cause of action 
cog-nizable in admiralty—Ideal Ce¬ 
ment Co. V. Home Ins. Co., D.C.Ala., 
112 F.Supp. 413. 

Zinglisb. and Canadian rules see 63 

C.J. p 65 note 96 [a]. 

5. H.T.—Baird v. Daly. 57 IST.T. 236, 
15 Am.K 488. 

63 C J. p 66 note 97. 

6 . U.S.—The Lfapwmg*, C.C.A^La., 150 
F.2d 214—The Independent, C.C.A. 
La, 122 F.2d 141—The Willowpool, 
C C.A.N'.T., 65 F.2d 385—Campos v. 
Curtis Bay Towing- Co. of Pa., D C. 
Pa, 61 F.Supp. 1010. 

63 C.J. p 66 note 98. 

7. tl.S.—'Simkins v. R. L. Morrison & 
Sons, C.C.A.Ga. 107 F.2d 121. 

63 C.J. p 66 note 99. 

8 . N.T.—^Baird v. Daly, 67 N.T. 236, 
15 Am.R. 488. 


9. D.S.—The Nat E. Sutton, D.C.N. 
y., 42 F.2d 229 

63 C.J. p 66 note 2. 

10 . U S —Great Lakes Transp. Co. v. 
Hand & Johnson Tug Line, D.C. 
Mich , 289 F 130. 

63 C.J. p 66 note 6. 

11 . U.fS.—The Atlantic, C.C.A La, 
262 P. 405. 

63 C.J. p 66 note 6. 

12 . U.S.—The Marshall, D.C.N.T., 12 
F. 921. 

13. U.S.—The Marshall, supra 

14. U.'S.—C^pns Juris cited In 
Fireman's B\ind Ins. Co. v Igert, 
Inc., D.C.Ky., 42 F.Supp. 205, 206. 

63 C J. p 66 note 12. 

Xilbels Ixeld sufflcient 

Where libel for damage resulting 
from foundering- of derrick boat 
while in tow of tug alleg-ed that the 
tug was neg-ligrent in that it turned 
around and put head of tug- and tow 
to sea did not continue bound down 
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the open waters with following wind 
and sea, and failed to consider ap¬ 
proaching storm and take precau¬ 
tions, the libel set forth a cause of 
negligent towag-e.—The Benning-, D.C. 
Va, 44 FSupp. 645. 

15, U.S—^Fireman's Fund Ins. Co. v. 

Igert, Inc., D.C.Ky., 42 F.Supp. 205. 
IS. U.S.—^Fireman's Fund Ins. Co. 

V. Igert, Inc., supra 
Libel held sufflclent 

A libel setting out contract of tow¬ 
age and then alleging that, while 
contract was being performed, the 
boat was in exclusive custody and 
control of operator of tugboat and 
sank in river without having struck 
or been struck by any object, stated 
facts sufficient to constitute cause of 
action against operator of tugboat to 
recover damages for sinking of boat. 
—^Fireman’s Fund Ins. Co. v. Igert, 
Inc., supra. 

17. U.S.—The Syracuse, N.T., 12 

Wall. 167, 20 L.Ed. 382—The Quick- 
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The answer must properly allege matters of de- 
fense.l^ 

Amendments. In order that substantial justice 
may be done, the court will allow amendments to 
be made,^^ even at the hearing of an appeal, taking 
care that no injury be done to either party.^0 

§ 88. - Issues, Proof, and Variance 

While there must he substantial agreement between 
pleadings and proof, there is no doctrine of mere techni¬ 
cal variance in actions to determine the liability of the 
tower for damage to the tow. 

The rule in admiralty proceedings generally, as 
discussed in Admiralty § 131, that, while there must 
be a substantial agreement between pleadings and 
proof, there is no doctrine of mere technical vari¬ 
ance, has been applied in actions to determine the 
liability of the tower for damage to the tow.^i Ac¬ 
cordingly, in a proper case it may be the duty of 
the court to extract the real case from the whole 
record, and decide accordingly.22 

§ 89. Evidence 

a. Presumptions and burden of proof 
lb. Admissibility 
c. Weight and sufficiency 

step, 

767. 

18. U.S.—The H C. Jefferson, D.C. 

Pa, 69 P.Supp. 660. 

Allegation held to raise issue of fact 
Allesation that under pilotage 
clause in contract to furnish tugs for 
assistance of vessel making use of 
her own propelling power, tug, her 
owners, and charterers were not lia¬ 
ble for negligence of master of tug 
while on board vessel directing its 
movement presented a question of 
fact which could not be determined 
on exception to such allegation In 
tug owner’s answer to libel for dam¬ 
age caused by movement of vessel.— 

The H. C. Jefferson, supra. 

19. TJ-S.—The Morton, C.C Mich., 17 
P.Cas No.9,8'64, 1 Brown Adm. 137. 

63 C.J p 67 note 14. 

20. XJ S.—The Morton, supra. 

21. TJ S.—The Syracuse, N.T., 

Wall. 167, 20 L lid 382. 

22. U.S.—The Syracuse, supra. 

23. La,—Green v. Croce, 17 La.Ann. 

3. 

63 C.J. p 68 note 32 [a]. 

24 . U.S.—^KTew Orleans Coal & Bisso 
Towboat Co. v. U, S., C.CA.La., 86 
P.2d 53, rehearing denied 86 F.2d 
1008, certiorari denied, St. Paul Fire 
& Marine Ins. Co. v. Kew Orleans 
Coal & Bisso Towboat Co., 57 S.Ct. 

669, 300 U.S, 676, 81 L.Ed. 881, and 
Louisiana Nat. Bank of Baton 
Bouge V, New Orleans Coal & Bis- 


a, Presiiniptioiis and Burden of Proof 

(1) General rules 

(2) Particular applications 

(1) General Rules 

Since there Is ordinarily no presumption of negli¬ 
gence, the burden rests on the tow to prove the fault 
or negligence of the tug causing injury to the tow. 
The tower may have the duty to explain a situation frorr> 
which liability would be presumed; and the tower has 
the burden of establishing matters of defense. 

With some exceptions,^3 it is generally held that, 
unlike the case of common carriers, no presumption 
of negligence on the part of a tug arises from the 
mere fact of an injury to her tow;^^ nor will such 
a presumption be raised by evidence showing that 
the tug received a tow in good order and delivered 
her in damaged condition.^s In fact, the presump¬ 
tion is that the tug’s master exercised such care 
in her management and with respect to the tow in 
charge as men of ordinary prudence and caution 
would exercise under similar circumstances.^^ Ac¬ 
cordingly, the burden rests on the tow to prove 
that its loss or injury was due to negligence or 
other fault on the part of the tug in order to ren¬ 
der the tower liable therefor ;27 and in this con- 

164 F2d 224—The Mack, C.C A 
Fla, 154 F2d 711—Waldie v Steers 
Sand & Gravel Corp. C.C A NY, 
151 F.2d 129—Doolittle v. The Bal¬ 
timore, CC.A.N.Y., 148 F.2d 335— 
The Pride, CC.A.N.Y., 135 F.2d 999 
—B Turecamo Towing Corporation 
V. U S, C.C.ANY., 125 F.2d 1001 
—The Bellatrix, C.C A Pa, 114 F. 
2d 1004—ISimkins v. R. L. Morrison 
& Sons, CCA.Ga, 107 F 2d 121— 
Eastern Tar Products Corp v. 
Chesapeake Oil Transport Co., C.C 
A.Md, 101 F.2d 30—New Orleans 
Coal & Bisso Towboat Co. v. U. S , 
C.C.A La., 86 F 2d 63, rehearing de¬ 
nied 86 P.2d 1008, certiorari denied 
St Paul Fire & Marine Ins Co. v. 
New Orleans Coal & Bisso Towboat 
Co., 67 S.Ct. 669, 300 U.S 676, 81 
L.Ed. 881, and Louisiana Nat. Bank 
of Baton Rouge v. New Orleans 
Coal & Bisso Towboat Co , 57 S Ct 
669, 300 U.S. 676, 81 L Ed. 881, 
amended on other grounds, C.C A, 
89 P.2d 967—The Admiral, C C.A. 
Tex, 84 F.2d 616—The Willowpool, 
C.C.A.N.Y., 65 F2d 386—W. Horace 
Williams Co v. The Walculla. D.C 
La, 109 F.Supp. 698—^Red Star 
Towing & Transp Co. v. The Rus¬ 
sell No. 7, D.C.N Y., 70 P.ISupp. 713, 
affirmed, C.C.A , 168 F.2d 717—Pio¬ 
neer S. S. Co. V. Great Lakes Tow¬ 
ing Co, D.C.Ohio, 68 PSupp. 757— 
Buckeye S. S. Co. v. Union Towing 
& Wrecking Co., D C.Ohio, 68 F. 
Supp. 749—The Wollaston, D.C.N. 
Y., 62 F.Supp. 284, affirmed, C.C.A., 


N.Y., 9 Wall. 66'5, 19 L.Ed. 


12 


so Towboat Co, 57 S.Ct. 669, 300 
US. 676, 81 LEd. 881, amended 
on other grounds, C.C A, 89 F 2d 
967—The Admiral, C.C.A Tex, 84 F. 
2d 616—^Priedland v. The Empress, 
D C Cal, 48 F Supp. 348—The Anita 
D., DC La., 28 FSupp 361—The 
Authentic, 15 P.Supp 780, affirmed 
C.C A., In re Tice Towing Line, D. 
CNY, 89 F.2d 1020—^The Dutton 
No. 6, D.C.N.Y., 9 PSupp. 233, af¬ 
firmed, C.C.A., 82 F 2d 999—The J. 
R, Baldwin, D.CN.Y., 6 PSupp. 935. 

63 C.J. p 68 note 33. 

Presumptions and burden of proof in 
actions against common carriers 
for loss of, or injury to, property 
carried see Carriers § 254. 

Tower not common carrier by weight 
of authority see supra § 13. 

25. UiS—The Lapwing, C.C.A.La„ 
160 F.2d 214—The Wollaston, D.C. 
N.Y., 62 P.Supp. 284, affirmed, C.C. 
A., 157 F.2d 431—'Mengel Co. v. In¬ 
land Waterways Corp., D.C.La., 34 
F Supp, 685—^B Turecamo To-wing 
Corp. V. U, S., D.CN.Y., 33 F.Supp. 
820, reversed on other grounds, C. 
CA, 125 P.2d 1001—The Venus, D. 
C.N.Y, 6 P.Supp. 950, affirmed, C. 
C A., New York Trap Rock Corpo¬ 
ration V. Cornell S. S. Co., 73 P.2d 
1008. 

63 C.J. p 68 note 34. 

26. U.S. — The Lapwing, D.C.La., 56 
F.Supp. 869, affirmed, C.C.A., 150 
F.2d :214. 

27. U.S.—^The Anaconda, C.C.A.Va., 
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nection it has been pointed out that the burden 
rests on libelant to prove both the fact of negli- 
gence^S and the existence of a proximate causal 
relation between the negligence and the injury.29 

The burden of proof does not shift during the 
trial.20 However, in some cases the undisputed cir¬ 
cumstances of the disaster may constitute a pnma 
facie case of negligence, and put on the tug the duty 
of explanation and the introduction of evidence 
may give rise to a presumption of fact putting on 
the tower the burden of explaining a situation from 
which, in the absence of explanation, liability would 
be presumed.22 Nevertheless, the fact that proof 
of negligence is often reached by such inferences 
or presumptions is not opposed to the always ap¬ 


plicable rule of law that the burden of establishing 
his case rests on libelant.23 Such presumption, im¬ 
posing on defendant the burden of explaining the 
situation, applies in cases where no question is 
raised as to what caused the injury and where the 
circumstances are of such a character as to show 
that the thing which did happen would not have oc¬ 
curred unless there had been negligence on the part 
of the tug,24 or where a misfortune occurs with¬ 
out any fault on the part of the tow under circum¬ 
stances in which, if proper care is exercised in per¬ 
forming a similar service, such misfortune does not 
ordinarily occur.25 However, it does not apply 
where all the facts as to the cause of the accident 
are in dispute and where nothing occurred of it- 


157 F.2d 4S1—The Don, DCN.T., 61 
P.’Supp. 914—The Lapwing", D.C.La., 
56 F.Supp, 859, afHrmed, C.C.A., 150 
F.2d 214—Schuylkill Transp. Co v. 
Banks. D.C.Pa, 56 F.Supp. 711, re¬ 
versed on other grounds, C G.A., 152 
P2d 405—The Baltimore, D.C N.Y., 
53 F.Supp 462, affirmed, C.CA, 
Doolittle V. The Baltimore, 148 P.2d 
335—Leary v. City of New York, 
DCN.Y., 52 FSiipp. 643—The G A. 
Stillwell, DC.N.Y., 46 F.Supp. 770 
—The Anita D, D.C.La., 28 F.Supp. 
361 —The J. R. Baldwin, DC.N.Y., 
6 F.Supp. 935—The Dutton No. 6, 
D.C.N.Y., 9 F.Supp. 233, affirmed, C. 
C.A., 82 F.2d 999—The Henry W. 
Card, DCN.Y., 7 F.Supp. 324—The 
Maurice R, D.C.N.Y., 3 F.Supp. 86 
—The Bros, D.C.N.Y,, 3 F.R D. 40. 
63 C.J. p 67 note 20. 

Matters to he shown. 

In suit for damage caused by neg¬ 
ligent towage of respondent's tug, 
there is duty to disclose what hap¬ 
pened, what was done to avoid dam¬ 
age, and what would have been nec¬ 
essary to prevent damage.—'Texas Co. 
V. Lea River Lines, Inc , D.C Del., 109 
F Supp. 266, reversed on other 
grrounds, C.A, 206 F.2d 55. 

In. proceeding by owners of tugs 
for exoneration from liability for 
loss of barges in tow, claimants had 
burden of proving negligence.—The 
Cleveland, D C.N.Y., 64 F.eupp. 819, 
affirmed, C.C.A., Petition of Pennsyl¬ 
vania R- Co., 141 F.2d 1020. 

28. U S.—Stall & McDermott v. The 
Southern Cross, D.C.La., 95 F.Supp. 
612, affirmed, C.A, 196 F.2d 309— 
Buckeye S. S. Co. v. Union Towing 
& Wrecking Co., D.C.Ohio, 68 F. 
Supp. 749—^The Anita D., D.C.La., 
28 F.Supp. 361. 

63 C.J. p 67 note 21. 

29, U S —^The Wyoming, D.C.Mass., 
58 F.2d 789—Buckeye S. S. Co. v. 
Union Towing & Wrecking Co., D.C. 
Ohio, 68 F.Supp. 749—The Wollas¬ 
ton, DC.NY., 62 F.Supp. 284, af¬ 
firmed, C.CA, 157 F.2d 431—Cam¬ 
pos V. Curtis Bay Towing Co. of 


Pa., D.C Pa., 61 F.Supp. 1010 —The 
J. R. Baldwin, D.C.N.Y., 6 F.Supp 
935 

63 C J. p 67 note 22. 

Tug’s violation of pier statute by 
mooring lighter at end of pier is at 
most pnma facie evidence of negli¬ 
gence, and becomes such evidence 
only if damage thereto was due to 
vessel entering or leaving ad 3 acent 
slip —^The Conway No. 23, C.C.A.N.Y., 

64 F.2d 121. 

30. U'S.—tStevens v. The White City, 
NY, 52 S.Ct. 347, 285 U.S. 195, 7i6 
L.Ed. 699—The Bronx, D.C.Mass., 
86 F. 808. 

Peculiar knowledge of towboat owner 
Burden was on barge owner, seek¬ 
ing to recover against owner of tow¬ 
boat for damages sustained by barge 
while in tow, to show conclusively 
that alleged damage was caused by a 
breach of towboat owner’s duty to ex¬ 
ercise such reasonable care and skill 
as prudent navigators employed for 
the performance of similar service, 
and fact that causes of contact of 
barge with lock wall, which alleged¬ 
ly caused damages to barge, were pe¬ 
culiarly within knowledge of tow¬ 
boat owner did not shift burden.— 
Mengel Co. v. Inland Waterways 
Corp, D.C.La., 34 FSupp. 686. 

31. U.S.—'The Severance, C.C.A.N.C., 
162 F.2d 916, certiorari demed 
Stone V. Diamond S. S. Transp. 
Corp., 66 'SCt. 1344, 328 US. 863, 90 
LBd. 1626—'Simkins v. R. L Mor¬ 
rison & Sons, C.C.A.Ga,, 107 F.2d 
121—The Frank A. Baker, Jr., D.C. 
NY, 68 F.2d 770. 

63 C.J. p 68 note 35. 

32. U<S.—^Stemberg Dredging Co. v. 
Moran Towing & Transp. Co., C.A. 
N.Y, 200 F.2d 603—Sternberg 
Dredging Co. v. Moran Towing & 
Transp. Co., C.A.N.Y., 196 F.2d 1002, 
rehearing denied 200 F.2d 603—^The 
Anaconda, C.C.A.Va., 164 F.2d 224— 
Simkins v. R. L. Morrison & Sons, 
C.C.A.Ga, 107 F.2d 12L 

63 C.J. p 67 note 24. 
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33. U.S.—Sternberg Dredging Co. v. 

Moran Towing & Transp. Co., C.A. 
N.Y., 200 F.2d 603—^Bngham v. 

Cornell Steamboat Co., C.C.A.N.Y., 
18 F.2d 92. 

34. U S.—^Texas Co. v. Lea River 
Lines, Inc., D C Del., 109 F Supp. 
266, reversed on other grounds, C 
A., 206 P.2d 65—Pederson v. John 
D. Spreckles, etc., Co., Cal., 87 F 
938, 31 C.C.A. 308. 

Damage to aucihor wiuclx on. dumb 
barge 

Where tow consisting of tug and 
dumb barges was under complete 
control of tug, the doctrine of res 
ipsa loquitur was applicable, and 
fact that during the voyage the 
anchor winch on the dumb barges 
suffered damage, apparently from an 
improper strain from tow line, gave 
rise to an inference of negligence on 
part of the operators of the tug^— 
W. Horace Williams Co. v. The Wa¬ 
kulla, D.C La., 109 F.Supp. 698. 

Damage by fire 

In libel by owners of barge against 
tug owner for loss of barge by fire 
while In tow, evidence that tug and 
tow, while tied up at landing over 
week end, were left unattended from 
about noon until 9 o’clock at night, 
that several extra gasoline drums 
were carried on the tug and barge, 
and that fire started shortly after oil¬ 
burning lanterns on the tug had been 
lit, gave rise to conclusive presump¬ 
tion, In absence of proof to the con¬ 
trary, that fire was caused by gaso¬ 
line fumes igniting through contact 
with a lantern, and authorized re¬ 
covery on ground, of want of ordinary 
care and prudepce on part of helper 
by whom lanterns were lit.—Simkins 
V. R. L. Morrison & Sons, C.C.A.Ga., 
197 F.2d 12L 

35. U.S.—Texas Co. v. Lea River 
Lines, Inc., D.aDel., 109 F.Supp. 
256. 

f 63 C.J. p 68 note 97, 
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self tending- to show that the tug was at fault 
or where the tower has accounted for the accident 
T>y showing a special emergency and definitely de¬ 
scribed movements consistent with good seaman¬ 
ship. In any event, where the tower has rebut¬ 
ted a pnma facie case of negligence, the burden 
rests on libelant to go forward with further evi¬ 
dence of negligence. 

Matters of defense. The burden of establishing 
matters of defense rests on the tower.^^ Thus, 
where a tug is guilty of negligence, and there is an 
injury to a vessel in tow, the tug has the burden 
of proving that the injury was caused by the fault 
of the tow,^® or by the intervening fault of a third 
person,^^ or by an inevitable accident.*^^ So, also, 
the burden rests on the tug to show an excuse for 
its abandonment of the tow during a storm.^'^ 

Amount of damages. It has been held that the 
party in fault on the merits of the case must bear 
whatever inconvenience or hardship there may be 
in proving the exact amount of damages sustained; 
and, if the party not in fault derives incidentally a 
greater benefit than mere indemnification, it arises 
only from the impossibility of otherwise affecting 
such indemnification without exposing him to some 
loss or burden which the law will not place on him.*^'^ 
So, also, when the wrong is once proved and the 
damages resulting from it, the burden rests on the 
tort-feasor, not only to show that the sufferer’s in- 
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action was responsible for part of that damage, but 
what part was properly attributable to the inaction.'^® 
A tug in'fault for damage to her tow has the burden 
of showing that the actual results of her fault, as 
they in fact occurred, might have been diminished 
by diligence on the part of the tow.^S 

(2) Particular Applications 

The general rules have been applied to accidents In¬ 
volving collision, the condition and use of hawsers, foun¬ 
dering, grounding, stranding and striking obstructions, 
and the seaworthiness of the tug or tow. 

The general rules, discussed supra subdivision a 
(1) of this section, have been applied to various 
accidents involving a tug and tow.^"^ Thus, in the 
case of collision, the tower has been held presump¬ 
tively guilty of negligence casting the burden of re¬ 
buttal on him where the tow was brought into col¬ 
lision with a moored or anchored vessel,^^ qj- where 
collision resulted from the breaking of a towing 
hawser.^ 9 

Condition and use of hawsers. Although a pre¬ 
sumption of negligence may arise against the tower 
where damage to the tow results from breaking 
of a hawser,if the tug shows that the tow fur¬ 
nished the hawser and that it broke as the result 
of a latent defect, the burden rests on libelant then 
to go ahead and prove negligence of the tug.^i 
Where damage to the tow is claimed to have re¬ 
sulted from negligent use of hawsers, the burden 


■36. XT.S.—'Pederson v. The John D. | 
iSpreckles, etc, Co., CaL, 87 P. 938, 
31 C.C.A. 308 

37. TJ.S.—^Baltimore, etc., Barge Co. 
V. Knickerbocker Steam Towage 
Co. Me., 170 F. 442, 95 C.C.A. 612. 

•63 C.J. p 68 note 39. 

38. TJ.S—Delaware Dredging Co. v. 
Graham, D.C Pa., 43 P.2d 852. 

63 C.J. p 67 note 26. 

39. TJ.S —Toung Bros. v. Cho, C.A. 
Hawaii, 183 F.2d 176. 

Burden of showing special contract 
limiting liability see supra 8 74. 
Master’s vlolatlo]]. of uziderstaiidliig 
In libel against tug for loss of li¬ 
belant's sampan, resulting when mas¬ 
ter of tug cut sampan loose because 
sampan was taking water, tug claim¬ 
ant had burden of proving violation 
or disregard by master of tug of an 
express understanding between II- 
1 'ai-r »'d olaimant prohibiting 
!► fi' wir f'f v;ig rom attemp-tii^g to tow 
‘'j :"■ -ir ■ M to which sampan was 
i ^ ’ g V 1 f. r repairs, which limi¬ 
tation tug claimant contended would 
preclude maintenance of libel in rem 
against tug,—Toung Bros- v, Cho, &u- 
pra. . ; 

40. U.S.--The Afina O'Boyle, C.C.A. 


Isr.T., 122 F.2d 286,'rehearing denied 
124 F.2d 180. 

63 C.J. p 67 note 27. 

Tow’s failure to drop anchor 

(1) Claimant of tug contending 
that proximate cause of stranding of 
tow was tow's failure to anchor as 
soon as hawser parted must show 
that dropping anchor would have 
avoided loss.—^The D. S. C. No. 311, 
D.C.N.Y.. 12 F.Supp. 493. 

(2) In action against tug for dam¬ 
age to floats which stranded after tug 
went aground, burden was on tug to 
show that one float failed to drop 
anchor when other float’s anchor did 
not hold, and that dropping of anchor 
would have avoided loss—The Re¬ 
vere, aaA.N.Y., 63 F.2d 775. 

41. TJ.S.—^F. B. Grauwiller Transp. 
Co. V Gallagher Bros. Sand & Grav¬ 
el Corp, C.A.N.Y., 178 F.2d 708, cer¬ 
tiorari denied Shajtnrock Towing 
Co V. F. E. Grauwiller Transp. Co, 
70 act. 71, 338 U.S. 824, 94 I/uEd. 
500. 

42. TJ.S.—The Enterprise, D.C.Conn., 
228 F. 181. 

63 C.J. p 68 note 30. 

Matters to he showa 
Claimant of tug, seeking to excuse 
itself on ground of inevitable acci- 

-1G45 


dent for stranding of tow after haw¬ 
ser parted, must show either precise 
cause or all possible causes, and that 
it was not in any way negligent.— 
The D. S. C. No. 311, D.C NT., 12 F. 
Supp. 493. 

43. TJ.IS—The Clematis. D C.Mich., 

5 F.Cas.No.2,876, 1 Brown Adm. 499. 

44. US.—The Mason, N.Y, 249 F. 
718, 161 C.C.JA 628. 

45. U.S.—^Nassau Sand & Gravel Co. 
V. Red Star Towing & Transporta¬ 
tion Co., C,C.A.N.T., 62 F.2d 356. 

46. U.S—Sinram v. Pennsylvania R. 
Co., C.'aA.N.T., 61 P.2d 767. 

63 C,J. p 68 note 28, 

47- U.S.—The Washington Irving, N. 
T., 260 F. 797, 163 C.C.A- 129. 

48. U S.—The Delaware, C.C.N.T., 
20 F. 797. 

63 C.J. p 68 note 41. 

Liability of third persons for dam¬ 
age to tug and tow see infra § 108. 

49. U.S.—The Washington Irving, N. 
Y., 250 F. 797, 163 C.C.A. 129. 

50. U.B—The Port Chester, C.C.A.N. 
Y., 18 F.2d 75. 

63 C.J. p 71 note 76. 

61. U.S.—The Mary j. Kennedy, D.C. 

N.Y., 11 P.2d 623, aflirmed, O-OA., 
1 11 F.2d 626. 
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rests on libelant to prove such claim,although a 
presumption of negligence may arise from an appar¬ 
ently unseamanlike method of handling hawsers, 
casting on the tug the burden of explanation.53 

Foundering, The mere fact that the tow foundered 
is insufficient to raise a presumption of negligence 
against the tug,^^ and a fortiori is not of itself suffi¬ 
cient to establish negligence on the part of the tug;^^ 
and the burden rests on libelant to prove that the 
tower was at fault for the foundering of the tow.^^ 
Where, however, the facts are such as to raise a 
presumption of negligence against the tug, the bur¬ 
den rests on the tower to show facts explaining and 
exculpating him from liability for the sinking of 
the tow.^'^ Where the tow sinks during a devia- 
tion,53 or following delay^Q or other breach of 
duty^o by the tug, a presumption arises that the 
sinking was the result of such breach, and the bur¬ 
den rests on the tug to produce evidence to show 
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that the foundering would have occurred irrespec¬ 
tive of such deviation, delay, or breach. 

Groundingj stranding, and striking obstructions. 
In accordance with the general rules discussed su¬ 
pra subdivision a (1) of this section, the mere fact 
that the tow stranded does not raise a presumption 
of negligence against the tug;^! and the burden 
rests on libelant to prove that the grounding or 
stranding of the tow,^2 qj- its striking of a sta¬ 
tionary structure,63 resulted from the negligence of 
the tug. However, the burden rests on the tower 
to show an exculpatory explanation where the facts 
are such as to raise a presumption of negligence 
against the tug, as where the tow grounded or 
stranded outside the regular course or channel 
or was run aground in an apparently safe chan- 
nel,65 harbor,66 or river ;6'3' or struck on a well- 
known obstruction ;63 or where, without apparent 
excuse, the tow struck the shore63 or a stationary 


52. TJ.S —The Herkimer, C C.A.N.T., 1 
52 F.2d 41, certiorari denied Mil- 
mine Bodman & Co. v Empire Ca¬ 
nal Corporation, 52 S.Ct. 42, 284 V, 

S. 665, TS HEd. 563, 

63 C.J. p 71 note 78. 

53. TJ S —The Harold E., C.C.A.N.T., 
•58 E 2d 174, certiorari denied New¬ 
town Creek Towing Co. v. Baldwin, 
63 S.Ct. 20. 287 U.S. 620, 77 EEd. 
538. 

54. TJ.S.—The Benning, D.C.Va., 44 
P.Supp. 645 

63 C.J. p '69 note 45. 

55. IJ.S—^King v. Red Star Towing 
& Transportation Co., D.C.N.T., 48 
P,2d 633. 

63 C J. p 74 note 26. 

56. TJ.S —The Senator Rice, D.C.N. 

T. , 15 F2d 882, affirmed, C.C.A., 
15 F.2d 883. 

63 C.J, p 69 note 46. 

67. U.S—The Lizzie T>. Shaw, D.C. 
N.Y.. 15 F.Supp. 727, affirmed 92 
P,2d 65, certiorari denied Inter¬ 
national Salt Co. V. Liamond P 
Transp. Co., 58 SCt. 410. 302 U.S. 
764, 82 L.Ed. 593. 

63 C.J. p 69 note 47. 

58. US —^Phillips V. The Sarah, U.C. 
Pa., 38 P. 252. 

63 C J. p 69 note 48. 

59. U.S.—The W. E. Cheney, D.C. 

N.Y., 29 F.Cas.No.17,344, 6 Ben, 

178. 

63 C.J. p 69 note 49. 

60. U.S.—Coleman v. Aiken, Fla., 242 
F. 239, 155 C.C.A. 79. 

63 C.J. p 69 note 50. 

Ohservahle list 

Where dredge hull which was be¬ 
ing towed by tug had perceptible list 
which was observable by master and 
mate of tug at time of inspection by 
them approximately three hours be¬ 


fore hull sank, duty was imposed on! 
the tug to send some one on board 
hull for purpose of ascertaining the 
reason of the list, and a presumption 
arose on sinking that failure to send 
some one aboard was the jcause of the 
foundering-—Sternberg Dredging Co 
V. Moran Towing & Transp. Co., C A. 
N.Y., 200 F.2d 603. 

61. U.S.—The Atlantic City, S.C., 
241 F. 62, 154 C.CA. 62. 

Pacts held not to raise presumption 
Where steam tug's tow which was 
to include barges had not been made 
up when barges drifted down river 
and were damaged by striking rocks 
while steam tug was getting another 
barge for the tow, there was no pre¬ 
sumption of negligence on part of 
steam tug because of stranding of 
barges.—The O. A. Stillwell, D.C.N. 
Y., 46 FSupp. 770. 

62. U.S.—The New Windsor, D.C. 
Fla, 13 F.2d 925, affirmed, C.C.A., 

U. S. V. Jacksonville Forwarding 
Co., 18 F.2d '39. 

63 C.J. p 69 note 63. 

63. U.S—The Mattie, D.C.N.Y., 6 F. 
2d 998, affirmed, C.C.A., 6 P.2d 
1001. 

63 C.J, p 69 note 64. 

64. U.S.—The Nat Sutton, CC.A.N. 
Y., 62 P.2d 787, amended on other 
grounds, O C.A., In re W. E. Hedger 
Co., 63 P.2d 1021—^New York Trap 
Rock Corp- V. The Dynamic, D.C. 
N.Y., 60 F.Supp. 507, affirmed, C.C. 
A., 136 P.2d 683—The T, N. No. 78, 
D.C.N.T., 13 FSupp. 10. 

63 C.J. p 69 note 56. 

65. U.S.—iSears Nav. Co. v. The 

Coyne Sisters, D C.N.Y., 106 F. 

Supp. 511—The McLain No. 3, D.C. 
N.Y., 13 F.Supp. 402. 

63 C.J, p 69 note 57. 

1046 


Where tug failed to prove defense 

that grounding of scows in tow was 
due to sudden change in weather, 
interlocutory decrees for libelants 
were proper—The Reichert Line, C.C. 
A.N.Y., 64 F.2d 13. 

Explanation rebutted 

In action by owner of barge 
against tug to recover for damage 
sustained when barge was grounded 
in the New York State Barge Canal 
while barge was in tow of tug ii> 
push boat fashion, evidence that en¬ 
gineer employed by state agency in 
charge of canal made a careful 
sweeping of the area within less than 
forty-eight hours after the ground¬ 
ing and that no obstacle was found in 
the canal channel disposed of expla¬ 
nation of tug, in attempting to ex¬ 
plain away presumption of fault aris¬ 
ing from grounding of barge, that 
grounding occurred on an uncharted 
bar of stones and gravel in canal 
channel, and presumption, of negli¬ 
gence on part of tug remained.— 
Sears Nav. Co. v. The Coyne Sisters,. 
D.C.N.Y., 106 P.Supp. 611. 

66. US.—The Mason, N.Y., 249 P. 
718, 161 C.C.A. 628. 

63 C.J, p 69 note 58. 

67. U.S.—The Stirling Tomkins, C C. 
A.N.Y., 56 F.2d 740, certiorari de¬ 
nied Cornell Steamboat Co. v. 
Shamrock Towing Co., 52 S.Ct. 680, 
286 U.S. 556. 

63 C.J. p 69 note 69. 

68. U.S.—Texas Co. v. Lea River 
Lines, Inc., D.C.Del., 109 FSupp. 
266, reversed on other grounds, C. 
A., 206 F.2d 65. 

63 C.J. p 69 note 60. 

69. U.S —The Defender, C.C.A. 
Wash, 283 F. 15. 

63 C.J. p 70 note 6L 
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structure.'^^ Where the tower has shown facts suf- | 
ficient to rebut a presumption of negligence arising 
against the tug by reason of the grounding or 
stranding of the tow, the burden shifts to libelant 
to go forward with evidence showing negligence on 
the part of the tug.^l 

Where the tower seeks to escape liability on the 
ground that the tow struck an unknown obstruction, 
the burden rests on him to prove that the damage 
was caused by an unknown obstruction,*^^ that is, 
an obstruction which the tug was not under a duty 
to know was present'^3 This rule does not, how¬ 
ever, relieve libelant of his ordinary burden of 
proving negligence of the tugJ^ Where a tow is 
grounded in a channel maintained by the owner of 
the tow, it has been held that there is no burden of 
explanation resting on the tug.*^5 

Seaworthiness of tug. Where the machinery, 
gear, or equipment of the tug proves defective, 
whereby the tow suffers injury, the burden of show¬ 
ing an exculpatory explanation rests on the tower. 


Seaworthiness of tow. Generally speaking, the 
burden rests on the tower to prove that the tow 
was unseaworthy and the tow is ordinarily pre¬ 
sumed seaworthy.However, where there is no 
proof of the tug’s violation of duty or apparent 
cause for the disaster, a presumption that the tow 
was unseaworthy may arise from her springing 
leaks*^9 or sinking ;S0 but such presumption is in¬ 
applicable where it appears that through negligence 
of the tug the tow has been brought into collision 
with a stationary object and that such collision 
could have caused the damage,or where leakage 
occurred during deviation by the tug.^^ 

b. Admissibility 

Incompetent, immaterial, or irrelevant evidence Is 
inadmissible. 

Rules governing the admissibility of evidence gen¬ 
erally have been applied in actions to determine the 
liability of a tower for damage to her tow.ss Thus, 
incompetent, immaterial, or irrelevant evidence is 
inadmissible.^^ In an action against a tug for the 


70. U S.—The Harold L , C.C.A.N.T., 
58 F.2d 174, certiorari denied ITew- 
town Creek Towing Co v Baldwin, 
S3 S-Ct. 20, 287 U.S, 620, 77 L Ed. 
538—Bisso V. Inland Waterways 
Corp., D.CLa., 114 P.Supp. 713— 
Texas Co v. Lea River Lines, Inc., 
D.CDel, 109 F.Supp. 266. 

63 C.J. p 70 note 62. 

Breakwater 

In libel by owners of barge for in¬ 
jury to barge when it collided with 
"breakwater while being towed, bur¬ 
den was on tower to show that colli¬ 
sion was not result of negligence — 
P. Dougherty Co. v. U. S, D C.Del., 
"97 F Supp. ‘287, reversed on other 
grounds, C A., 207 F.2d 626—63 C.J. p 
70 note 62 [a]. 

:Bridge piling or abutment 

(1) Where a steamship, in com¬ 
plete control of a tug captain as pilot 
'While being towed up a river on a 

clear day with a light wind, ran into 
the visible piling of a bridge, a pre¬ 
sumption of negligence on part of the 
captain was raised that called for 
-some reasonable explanation of the 
.collision.—The Severance, C.C.A-K.C., 
152 F.2d 916, certiorari denied Stone 
V. Diamond S. S Transp. Corp., 66 S. 
'Ct. 1344, 328 U.S. 853, 90 L Ed. 1626. 

(2) In libels for damage to barges 
^resulting when head barge in tandem 
'tow struck bridge abutment, towing 

tug had burd.en of convincingly dem- 
^onstrating that she omitted no reaui- 
site skill of seamanship in attempt¬ 
ing to avoid striking.—The Marine, 
D.C.N.Y., 45 F,Supp. 12. 

(3) Other cases see -63 C.J, p 70 
mote 62 [dl. 


Drawbridge 

(1) Where it was established that 
scow was grounded and jammed in 
draw of retractible bridge while in 
tow of a tug, such facts created a 
presumption of liability on part of 
tug.—The Hesperus, D.C.N.T., 47 F. 
Supp. 729. 

(2) Where tug was charged with 
faulty navigation and railroad com¬ 
pany with failure to open drawbridge 
promptly when signaled, as between 
barge owner and tug owner, tug 
prima facie was negligent and tug 
owner had burden of showing that 
grounding and damage were not due 
to tug's negligence.—The Russell No. 
16, D.CN.Y., 25 F.Supp. 1013. 

71. U.S.—^Baltimore & Boston Barge 
Co. V. Knickerbocker Steam Tow¬ 
age Co., Me., 170 F. 442, 95 C.C.A. 
612. 

63 C J. p 70 notes 63, 64. 

72. U S.—The Arlington, C.C.A.N.Y., 
19 F.2d 285, '64 A.L.R. 101. 

6'3 C.J p 70 note 66. 

73. U S.—The George Farrell, D C.N. 
Y., 10 F.Cas.No.6,332, 4 Ben. 316. 

74 . U.S.—The Caspian, D.C Pa., 14 
F.2d 1006, affirmed, C.C A., 14 F.2d 
1013. 

63 C.J. p 70 note 68. 

75 . U.S.—The Primrose, C.C.A.N.Y., 
42 F.2d 827. 

63 C.J. p 70 note 69. 

76. U.S.—-The Cape Race, C.C.A.N. 
Y., 18 F 2d 79. 

63 C.J. p 71 note 70. 

Burden not sustained 

In libel for stranding of deck scow 
which tug had in tow when air-con¬ 
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trolled spring in tug's steering gear 
broke because of a flaw, tug owner, 
which failed to show history of 
spring or to prove that pains had 
been taJcen to obtain it from a rep¬ 
utable manufacturer accustomed to 
furnish a thoroughly sound article 
and to have proper tests made to de¬ 
termine that equipment sold had no 
hidden defects, did not sustain bur¬ 
den of proof, and tug was properly 
held at fault.—The William E. Reed, 
C.C.A.lSr.Y., 104 F.2d 167. 

T7- U.S—The John E. Berwind, C. 

C.A.NY., 270 F. 569. 

63 C.J. p 71 note 71. 

78. U.S.—The Mack, D.C.N.Y., 43 F. 
Supp. 270, affirmed, C.C A., McWil¬ 
liams Transit v. Henjes Marine, 
1-30 P2d 201. 

79. U.S—The Senator Rice, DO.N. 
Y., 15 F.2d 882, affirmed. C.C.A., 
15 F.2d 883 

63 C.J. p 71 note 72. 

80. U.S—The ‘Maurice R., D.C.N.Y., 
3 FSupp. 86. 

63 C.J. p 71 note 73. 

81. U.S.—The Defender, C.C.A. 
Wash., 283 F. 15. 

82. U.S—^Phillips V. The Sarah, D. 
C.Pa., 38 F. 252. 

83. U.S—The Allie & Evie, D.C.N.Y., 
24 F.Supp. 745. 

84. U.S.—Carpenter v. Eastern 
Transp. Line, 67 Barb. 570, affirmed 
71 N.Y. 574. 

63 C.J. p 71 note 82. 

Bvideuce held admissible 

In libel against tugs for the loss of 
a demised scow, which tugs without 
actionable violation of fair duty tc 
stand by tow or moor it in a safe 
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loss of a tow, on the question of the actual mar¬ 
ket value of the boat at the time of her loss, it is 
competent for plaintiff to testify as to what he paid 
for her and what he has expended on her.^S 

Expert iestmony. With respect to the adequacy 
of the tug and the fitness of the weather on start¬ 
ing, as well as regards seaworthiness in general, 
the question is a practical one of reasonable suf¬ 
ficiency for the particular trip in the judgment of 
skillful and prudent navigators, and on this ques¬ 
tion evidence of the custom and practice of nauti¬ 
cal men is admissible.^® However, where the facts 
from which negligence is sought to be inferred are 
within the experience of men of common knowl¬ 
edge and education, expert testimony is not proper,®^ 

c. Weight and Sufficiency 

(1) General rules 

(2) Particular applications 

(1) General Rules 

Libelant or the plaintiff must establish his case with 
reasonable certainty by a preponderance of the evidence. 

In libels or other proceedings to collect damages 
from the tower for loss of, or injury to, the tow, 
the ordinary rules as to weight and sufficiency of 
evidence apply,®® and libelant or plaintiff must es¬ 
tablish his case with reasonable certainty,®^ by a 


preponderance or fair preponderance of evidence 
and, if the evidence leaves the case in uncertainty, 
a judgment or decree for plaintiff or libelant is not 
justified.®! In order to prove negligence, it is not 
invariably necessary that libelant shall show the 
specific details of negligence,®^ or account for the 
exact manner in which the injury was inflicted;®5 
but the proof must be such as to justify the infer¬ 
ence, at least, that such negligence caused, or at 
least contributed to, the injury, before the tug can 
be held liable for the consequent damage.®^ 

Contributory negligence. Where the tug is shown 
to have been at fault, she must be held to strict 
proof of any negligent act on the part of the tow 
which is claimed to have been contributory.®® 

(2) Particular Applications 

The general rules as to the weight and sufficiency 
of the evidence have been applied to various disasters 
and various issues, including such issues as seaworthi¬ 
ness of tug and tow, make-up of tow and hawsers, 
navigation, anchoring, and berthing of the tow, and acts, 
after the disaster. 

In accordance with the general rules as applied 
to the particular facts involved, the evidence in par¬ 
ticular cases has been held sufficient or insuffi¬ 
cient to establish particular issues arising in con¬ 
nection with the catastrophe or to sustain findings 
with respect to such particular matters.®® Thus, 


place had left moored to a seawall 
some four or five hours before it was 
capsized by an unexpected storm, evi¬ 
dence that dispatcher of company, 
which had both the tugrboats and 
scow under charter, directed tug¬ 
boat captains to leave scow and pro¬ 
ceed to another point to pick up an¬ 
other tow was admissible, being bind¬ 
ing on libelant whose cause of ac¬ 
tion, if any. was based on a breach of 
duty, arisingr out of, and fixed by, the 
charter of the tugs and any direc¬ 
tions given pursuant thereto.—L. R. 
Connett & Co. v. The Republic Ko. 5, 
D.C.N'.T., 43 F.Supp. 245. 

Exclasloa of matter held not reversi¬ 
ble error 

(1) In action against tower for 
loss at sea of derrick barge and prop¬ 
erty stowed thereon, refusing to ad¬ 
mit letter written on stationery of 
one of defendants and signed by per¬ 
son connected therewith and accept¬ 
ed on behalf of plaintiff whiclx con¬ 
tained admitted terms of contract 
and void provision that towing vessel 
or its owners took no responsibility 
for safe towage was held not error.— 
San Francisco Bridge Co. v. Charles 
Nelson Co., 62 P.2d 978, 10 Cal App.2d 
685, modified on other grounds and 
rehearing denied 53 P 2d 759, 10 Cal. 
App.2d 686. 

(2) In libel by, owners o^ barge 


against tug owner for loss of barge 
by fire while in tow, exclusion of a 
report of a maritime board that in¬ 
vestigated accident was not reversi¬ 
ble error.—Simkins v. R Lu Morrison 
& Sons, C.C.A.Ga., 107 P.2d 121. 
XUCatters held Immaterial 

In libel against tug, condition of 
foundered barges, except as apparent 
or brought home to tug, and wisdom 
of crews in abandoning barges, was 
held immaterial.—^The Wyoming, D.C. 
Mass., 58 F.2d 789. 

85. U.S.—Dowdall v. Pennsylvania 
R. Co, CCN.T., 7 F.Cas No.4,038, 
13 Blatchf. 403. 

86 . U.S—The Allie & Evie, D.C.N.T., 
24 F. 745. 

63 C.J. p 71 note 80.. 

87. Wash.—Bussanicz v. Myers, 60 
P. 1117, 22 Wash. -369. 

88 . U.S—The Morton, C.C.Mich., 17 
F.Cas No.9,864, 1 Brown Adm. 137. 

63 C.J. p 71 note 85. 

89. U.S.—The Clematis, B.C.Mich., 6 
F.Cas.No 2,876, 1 Brbwn Adm. 499. 

63 C.J. p 72 note 86. 

90. U.S.—W. Horace Williams Co. v. 
The Wakulla, D.C.Lra,, 109 F.Supp. 
698—The C. J. Snyder, B.C.N.Y., 73 
F.Supp. 712—^Pioneer S. S. Co. v. 
Great Lakes Towing Co., L.C.Ohio, 
68 P.Siypp, 757—Thn Lapwing, D.C. 


La., 56 F.Supp. 859, affirmed, C.C.A,. 
150 F.2d 214. 

63 C.J. p 72 note 87. 

91. U.S—^The James P. Donaldson,. 
DC.Mich., 19 F. 264, affirmed, CC., 
21 F. 671, certified question answer¬ 
ed 17 S.Ct. 951, 167 U.S. 699, 42 L. 
Ed. 292. 

63 C.J. p 72 note 88. 

92. U.S.—Sicula Americana dl Navi- 
gazione a Vapore v. Dalzell, D.C N. 
Y., 204 F. 697—Burr v. Knicker¬ 
bocker Steam Towage Co., Me., 132- 
F. 248, 65 C.C.A. 554. 

93. U.S.—Burr v. Knickerbocker 

Steam Towage Co., supra. 

94. U.S.—The Thomas Wilson, D.C* 
N.Y., 124 P. 649. 

63 C.J. p 72 note 91. 

95. U.S.—The Blanche Page, D.C.N* 
Y., 3 P.Cas.No.1,523, 4 Ben. 186. 

96- U.S.—The Dutton No. 6, D.C.N. 

Y., 9 F.Supp. 233, affirmed, C.C.A, 
82 F.2d 999. 

63 C.J. p 75 note 36. 

Acceptance of delivery of vessel 
Evidence that bargee reported ar¬ 
rival of scow to some unascertained 
persons in office of lessee of pier aft¬ 
er working hours was insufficient tn 
show that lessee had accepted deliv¬ 
ery of scow so as to relieve owner 
of tug w?iich left scow negligently 
j^moored at end of pier close along- 
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the evidence has been held sufficient or insufficient 
to show negligence on the part of the tug causing 
damage to the tow or its cargo, or to show the 
lack of negligence and nonliability of the tower 
to show damage to the tow,or the sustaining of 
injury by the tow at a particular time or on a par- 1 


ticular occasion,^ or in a particular manner;^ to 
show that the tug’s negligence did,^ or did not,^ 
proximately cause or contribute to the damage; 
to take the case to the jury^ and sustain a verdict 
for plaintiff;® to show contributory negligence of 


side broken spiles from primary lia¬ 
bility for sinking of scow as a re¬ 
sult of hole caused by broken spile 
—ip. E Grauwiller Transp. Co. v. Gal¬ 
lagher Bros Sand & Gravel Corp., C 
A-N-T., 17'3 F.2d 708, certiorari denied 
Shamrock Towing Co. v. P E. Grau- 
willer Transp. Co„ 70 S.Ct. 71, 338 
US. 824, 94 LEd. 500. 

AgTeemeut on “no liability tow” 

In suit for loss of lighter, which 
sank while being towed by one re¬ 
spondent’s tug under contract with 
correspondent, evidence was held to 
show that libelant's and correspond¬ 
ent’s representatives, orally agreed 
on “no liability tow” and that libel¬ 
ant's representative agreed to send 
a letter confirming such agreement, 
not merely to give a written release, 
BO that respondents were not liable 
except for damage caused by their 
negligence.—The Harris 'No. 2, D.C.N. 
T, 45 P.Supp. 282. 

Ziffect of notice to bailee of barges 
In libel by bailee of certain barges 
against tug and owner for damages 
from alleged negligent towage, where, 
if it were assumed that owner was 
negligent in failing promptly to noti¬ 
fy bailee of position of barges and 
circumstances of their mooring, evi¬ 
dence did not show that had notice 
been promptly given help could have 
reached barges before they actually 
went aground, recovery could not be 
had.—The Anita D., D,C.Lia., 28 P. 
Supp. 361. 

Speed 

Evidence held sufficient to show 
speed of tug at time in questicwi.— 
The Dutton No. 6, D.C.N.T., 9 F. 
Supp 233, affirmed, C.C.A., 82 F.2d 
999. 

Zividence held insafficient 

To show particular matters.— 
Sternberg Dredging Co. v. Moran 
Towing & Transp. Co., C.A.N.T., 196 
F 2d 1002, rehearing denied 200 F.2d 
€03—Young Bros. v. Cho, C.A.Ha- 
waii, 183 F.2d 176--The Mariner, D.C. 
Mass., 36 F.Supp. 802. 

^7# tr.S. —P. Dougherty Co. v. The 
G. M. McAllister, C.C,A.N.Y., 169 
F.2d 486, certiorari denied 67 S.Ct 
1734, 331 U.S. 848, 91 L.Ed. 1857. 

Evidence held 8tiill<dent 

(1) In general.—Sargent Barge 
Line v. The Overbrook and Trenton, 
C.A.N.T., 192 F.2d 391—^Dunham 

Towing & Wrecking Co. v. Standard 
Oil Co.. C.C.A.I11., 88 F.2d 457—Sln- 
ram v. Pennsylvania R. Co., C.C.A. 

61 F.2d 7-67—Southern Ligrhter- 


age Corp. v. The J. Alvah Clark, D.C. 
Va., 103 P.Supp. 580, affirmed. C.A, 
Curtis Bay Towing Co. of Va v. 
Southern Lighterage Corp., 200 P.2d 
33—The McLain No. 237, D.CN.Y., 69 
P.Supp. 938—The J. G. No. 48, D.C. 
N.Y„ 58 F Supp. 773, affirmed, C.C.A., 
P. E. Grauwiller Transp. Co. v. Gal¬ 
lagher Bros. Sand & Gravel Corp ,153 
P.2d 384—The Raleigh, D.C.Md., 50 P. 
Supp. 961—63 C.J. p 72 note 9*5 [a]. 

(2) To sustain presumption of 
fault on part of tug and authorized 
decree for libelant—^New York Trap 
Rock Corp. V. The Dynamic, DC.N. 
Y., 50 P.Supp. 507, affirmed, C.C.A-, 
136 F.2d 683. 

Evideiice held insufacleiit 
U.S.—The Bellatrix, C.C.A.Pa, 114 P. 
2d 1004—^New Orleans Coal & Bisso 
Towboat C?o. v. U. 'S , C.C.A La, 86 
F.2d 53, rehearing denied 86 P.2d 
1008, certiorari demed St. Paul Fire 
& Marine Ins. Co. v. New Orleans 
Coal & Bisso Towboat Co., 57 S.Ct. 
669, 300 U.S. 676, 81 LEd 881, and 
Louisiana Nat. Bank of Baton 
Rouge V. New Orleans Coal & Bisso 
Towboat Co., 57 S.Ct. 669, 300 US. 
676, 81 L.Ed, 881, amended on other 
grounds, C.C.A., 89 F.2d 967—The 
Admiral, C.C,A.Tex., S'4 P.2d 616— 
Ideal Cement Co. v. Home Ins. Co., 
D.C.Ala., 112 F.Supp. 413—Petition 
of Tracy, D.C.N.Y., 92 F.Supp. 706, 
affirmed, C.A., 194 F 2d 36*2—Red 
Star Towing & Transp, Co. v The 
‘ Russell No. 7, D.C.N.Y., 70 F Supp. 
713, affirmed, C.C.A., 168 F.2d 717— 
The Rockport, D.C.N,Y., 57 F.Supp. 
697—The Baltimore, D.C.N.Y., 53 
P.Supp. 462, affirmed, C.C.A., Doo¬ 
little v. The Baltimore, 148 F.2d 
335—^Leary v. City of New York, D. 
C.N.Y., 62 F.Supp. 643—Shaw v. 
Eastern Transp. Co., D.C.N.Y., 62 P. 
Supp. 202—The Mariner, D.C.Mass,, 
36 P.Supp. 802—Mengel Co. v. In¬ 
land Waterways Corp., D.C.Do., 34 
P.Supp. 686, 

63 C.J. p 72 note 95 [b]. 

98. SvldeiLce held snfflcieiit 

U.S.—^The Wyoming, D.C. Mass., 68 
P.2d 789—The Lena, D.C.N.Y., 49 
F.Supp. 191—The Patience, D.C.N. 
Y., 20 F.Supp. 529—The Lizzie D. 
Shaw, D.C.N.Y., 15 P.Supp. 727, af¬ 
firmed, C.C.A., 92 F.2d 65, certio¬ 
rari denied International Salt Co. 
V. Diamond P. Transp. Co., 68 S-Ct. 
410, 302 U.S. 764, 82 L.Ed. 693. 

XTyldenee held insulfioieiLt 

To meet prima facie case of neg¬ 
ligence of tug made out from ground¬ 
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ing of barge on rocks outside chan¬ 
nel.—The T. N. No. 78, D.C.N.Y., 13 
P.Supp. 10. 

99. Evidence held sufflclent to show 
damage 

(1) In general.—The William 
Rockefeller, D.C.N.Y.. 57 F.2d 897. 

(2) Where owners of barge 
thought well enough thereof to un¬ 
dertake repairs, liability for damage 
thereto from negligent mooring of 
vessel to the barge against protest 
of those in charge could not be avoid¬ 
ed on ground that barge had no com¬ 
mercial value, notwithstanding barge 
was old and a part of its hull was 
rotten or worn.—The Anna O’Boyle, 
D.C.N.Y., 30 P.Supp. 209, affirmed, C. 
G.A., 122 P.2d 286, rehearing denied 
124 P.2d 180. 

Evidence held insufficient to show 
damage 

U.S.—The J. P. Macklin, D.C.N.Y., 66 
P.Supp. 200. 

1. U.S.—Gray’s Harbor Tugboat Co. 
V. Petersen, Wash., 250 P. 956, 163 
C.C.A. 206. 

6'3 C.J. p 72 note 1. 

2. U.S.—^Oil Transport Corp. v. Am¬ 

boy Towboats, CA.N.Y., 193 P.2d 
264—The Lena, D C.N.Y., 49 F. 

Supp. 191. 

3. Evidence held sufficient 

To warrant finding that neglect of 
tug master to beach or siphon water 
out of scow, which was being towed 
and had developed a list from shift¬ 
ing load, was the final cause of scow 
overturning and dumping its cargo, 
notwithstanding bargee's recommen¬ 
dation to proceed and his negligence 
in failing to use hand pump so as to 
warrant recovery by scow owner 
against tug owner for damages to 
scow and loss of cargo—^The Perth 
Amboy No. 4, C.C.A.N.Y., I’SS F.2d 
404. 

4. Evidence held sufficient 

U.S.—^Reiss S^ S. Co. v. Great Lakes 
Towing Co., O.A.Minn, 177 P.2d 681 
—Westchester Fire Ins. Co. of New 
York V. Pennsylvania R Co., C.C.A. 
N.Y., 96 F.2d 133—The W. H. Mey¬ 
er, C,C.A.Wis., 62 F.2d 230—The J. 
F. Macklin, D.C.N.Y., 56 P.Supp. 
200—The Russell No. 6, D.CN.Y., 
42 F.Supp. 904. 

5. Evidence held sufficient 

Ky.—-Frankfort Elevator Coal Co. v. 
Prewett, 279 S.W. 616, 212 Ky. 457. 

6. Evidence held sufficient 

Ky.—^Frankfort Elevator Coal Co. v. 
Prewett, suprau 
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the towj or joint fault of the tug and the tow;^ Particular disasters. In accordance with genera! 
to establish as the cause of the injury the com- rules, as applied to the particular facts involved^ 
bined negligence of two tugs,^ the fault of a third evidence in particular cases has been held sufficient 
person,^^ or an independent cause for which the or insufficient to show negligence of the tower caus- 
tower was not responsible or to establish par- ing particular disasters, such as collision,founder- 
ticular facts, such as delivery to, and acceptance 'by, grounding or stranding, or striking natural 

a consiCTee of a bar- at the dock where placed obstructions,16 stationary structures;!! or wrecks.i^ 


by the tug.^^ 

7 , Evidence lield sufficient 

(1) In general—Reiss S. S. Oo. v 
Great Lakes Towing Co., C A Minn., 
177 F 2d 681—The M- M. O’Brien, D 
C.X.Y, 60 F.2d 976—63 C X P 72 
note 98 fa], p 75 note 34 [a]. 

(2) To esteublish that proximate 
cause of capsizing and sinking of 
barge was negligence of owner of 
barge in overloading her and that 
conduct of tug and those in charge 
of her and her owner had in all re¬ 
spects been correct and proper.—Lotz 
V The Elsie M., B.C.Tex., 98 F Supp 
246, 

(3) To show that barge captain by 
use of barge’s capstan pulled barge 
forcefully into the pier.—The Rus¬ 
sell No. 17, B.C.N.T, 53 P.Supp. 616 
Evidence held insufficient 

(1) To sustain burden of proving 
contributory negligence of barge — 
The Anna O’Boyle, C.C.A.N.Y., 124 
F.2d 180-—63 CX p 72 note 98 [b], 

(2) To establish intervening negli¬ 
gence by barge after negligent moor¬ 
ing of steamship to barge by tugs, 
as affecting in rem liability of tugs 
and steamship—The Anna O’Boyle, 
C.CAN.y., 122 F.2d 286, rehearing 
denied 124 P.2d 180. 

(3) To show that master of barge 
which was set adrift by breaking of 
towing hawser in storm on open At¬ 
lantic was at fault in jettisoning car¬ 
go—The John and Frederick, B.C. 
N.Y., 10 F.Supp. 666. 

(4) Other cases—The D. S. C. 
No. 311, D.C.N.Y, 12 F.Supp. 493— 
^3 C X p 75 note 34 [b]. 

8, Evidence held suffiden-fc 

XJ.S.—Great Lakes Towing Co. v. 
American S 6. Oo, CCA.Ohio, 165 
F2d 368, certiorari denied 68 S Ct. 
913, 333 US. 881, 92 L Ed. 1156— 
Puget Sound Tug & Barge Co v. 
U, S., D.C.Wash., 73 P Supp. 1017. 

9. Evidence held sufficient 

TJ.S.—The Robert H. McCracken, D.C. 
N.Y., 74 F.Supp. 60—The High Bull, 
D.O.N.Y., 66 FSupp. 218. 

10. Evidence held sufficient 

US.—The X G. No. 48, D.C.N.Y., 58 
F.Supp. 773, affirmed, C C.A., F. E. 
Grauwiller Transp. Co. v. Gallagher 
Bros. Sand <fe Gravel Corp, 153 P 
2d 384—The Marine, D.CNY., 45 
F.Supp. 12. 

Evidence held insufficient 

U.S.—Eastern Transp, Co. v. The 


Seaworthiness 


Nancy Moran, D.C.N.Y., 78 P.Supp 
646. 

11. Evidence held sufficient 

U S —Eastern Tar Products Corp. v 
Chesapeake Oil Transport Co., C.C 
AMd., 101 P.2d 30. 

63 C.J. p 75 note 35. 

Evidence held insufficient 
U.S —F. E. Grauwiller Transp. Co. v 
Gallagher Bros. Sand & Gravel 
Corp., C.ANY., 173 P.2d 708, cer¬ 
tiorari denied Shamrock Towing Co. 
V. F. E. Grauwiller Transp. Co, 70 
S.Ct. 71, 338 U.S. 824, 94 L.Ed. 500. 

12. Evidence held sufficient 

U.S—The Eastchester, C.C A.N.T., 20 
P.2d 357. 

13. Evidence held sufficient 

U.S —Shasta S. S Co. v. Great Lakes 
Towing Co., D.CN.Y., 44 F.Supp 
572. 

63 C.X p 74 note 28 [a] 

Evidence held insufficient 
U.S —^Pioneer S. S. Co v Great Lakes 
Towing Co, D C Ohio, 68 FSupp 
757—The Don, D.CN.Y., 61 F.Supp 
914. 

14. U.S.—The Automatic, C C.A.N.Y., 
288 F. 850. 

63 C.X p 74 note 29. 

Evidence held insufficient 

(1) Evidence that weather when 
tug sank was such as could ordinar¬ 
ily be expected at that season did not 
establish that vessels were lost be¬ 
cause of “perils of the sea,” although 
storm following sinking of tug over¬ 
whelmed barge —The Cleveco, D.C 
Ohio, 59 F Supp. 71, affirmed, C.C.A., 
154 F.2d 605. 

(2) Other cases see 63 C.J. p 74 
note 29 [b]. 

15. Evidence held sufficient 

(1) To show that barge was 
grounded and that the damage to the 
barge’s hull was the result of such 
grounding and that such grounding 
was due to the negligence of tug — 
The Anaconda, C.C.A.Va., 164 F.2d 
224. 

(2) To establish that damage to 
scow in tow of tug was caused sole¬ 
ly by negligence of tug In grounding 
and jamming the scow while passing 
under retractible bridge operated by 
city so as to render tug liable for 
damages to scow, and that city was 
without fault either in operation of 
the bridge or on ground that rise in 
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of tug. The power and capacity 

water of creek causing scow to a'am- 
was caused by city’s operation of a 
large pump for clearing refuse from 
creek —The Hesperus, D.C.N.Y, 47 
F.Supp. 729. 

(3) To establish that barge was 
not run aground by tug.—The Plain- 
field, D.CNY., 18 F.Supp. 416. 

(4) Other cases see 63 C.J. p 74 
note 30 [a]. 

Evidence held insufficient 

(1) To rebut inference that tug’s 
negligence caused grounding of barge 
at canal bend.—The Nat Sutton, C 
CA.N.Y, ‘62 F 2d 787, amended on- 
other grounds, C C A., In re W. E 
Hedger Co, 63 F 2d 1021. 

(2) Other cases see 63 C.J. p 74 
note 30 [b]. 

16. US.—The Leader, Pa., 187 F. 
807, 109 CCA 567. 

63 C.J. p 75 note 31. 

17. Evidence held sufficient 

(1) To sustain finding that tow 
struck bridge abutment rendering 
tug liable for damage—The Auto¬ 
matic, C.C.AN.Y, 288 F 850. 

(2) To show that damage to steam¬ 
ship when bow struck concrete bulk¬ 
head, while being placed in berth by 
tug, was due to failure of engine 
room crew of steamship to obey tug 
master's orders.—Standard Transp. 
Co. V. Wood Towing Corporation, C.C. 
A.Va., 64 F2d 282. 

03) To establish that collision with 
center abutment of drawbridge by 
scow in second tier of tow of three 
scows was due solely to carelessness 
of persons in charge of tug in trying 
to go against ebb tide and through 
the draw with tow at an angle, and 
tug was, therefore, liable for dam¬ 
ages resulting to such scow—Petrie 
Transp. Co. v. The Leopard, D.C.N.Y., 
67 F.Supp. 416. 

Evidence held insufficient 

CD To sustain a decree against 
tug for damage to barge occasioned 
by collision between barge and pier 
because of the alleged fault of tug. 
—The W. A. Kipp, D.C.N.Y., 61 F 
Supp. 729. 

(2) Other cases see 6'3 C.J. p 75 
note 32. 

18. U.S.—iMcWilliams Bros. v. Penn¬ 
sylvania R. Oo., D.C.N.Y., 300 F. 
687. 

63 C.J. p 75 note 33. 
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of the tug to perform the towage service undertaken 
may be sufficiently established: by the making of the 
towage contract.^^ On the other hand, the un¬ 
explained breaking of part of the tug's machin¬ 
ery or appliances may be sufficient to show the tow¬ 
er’s liability for resultant damage to the tow.^o In 
the notes will be found cases in which the evidence 
was held to show ,21 or not to show,^^ the unsea¬ 
worthiness of the tug in the light of its adequacy* 
for the particular towage service being rendered. 

Seaworthiness of tow. Unseaworthiness of the 
tow may be sufficiently established by evidence of 
leakage at or before the beginning of towage,or 
by evidence of overloading,insufficient crew,^^ 
or of faulty construction.^® In the notes will be 
found cases wherein the evidence was held suffi- 
-cient^'^ or insufficient^^ to show that unseaworthi¬ 
ness of the tow was the cause of loss or injury to 
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I the tow or cargo; or sufficient to show that the 
tow was seaworthy and not at fault in that respect,29 

Make-up of tow and hawsers. Under the general 
rules, as applied to the facts involved, the evidence 
in particular cases has been held sufficient or in¬ 
sufficient to show negligence of the tug contributing 
to the damage in connection with the make-up of 
the tow,30 or the conditional or handling32 of haw¬ 
sers ; or to prove affirmatively that the tug made up 
the tow in a proper way;®® or to show that dam¬ 
age resulted from the make-up of a raft for which 
libelant was responsible.®'* 

Navigation of vessels and handling of tow. Un¬ 
der the general rules as applied to the facts involved, 
the evidence in particular cases has been held suffi¬ 
cient or insufficient as to negligence of the tower 
contributing to the loss, in connection with naviga¬ 
tion of the tug and tow,®^ as in connection with the 


19, UJS—^standard Oil Co. v. Ship¬ 
owners' & 'Merchants' Tug'boat Co, 

C. G.A.Cal., 17 P.2d 366. 

'63 C.J. p 73 note 2. 

:20. U.S—Cranberry Creek Coal Co 
V. Red Star Towing & Transporta¬ 
tion Co., CC.ANT., 33 P 2d 272, 
certiorari denied 50 S.Ct '67, 280 U. 
S. 596, 74 L.Ed 643. 

■63 C.J. p 73 note 3. 

■21, XJ.S.—^The Cleveco, D.C.Ohio, 59 
■F.Supp. 71, affirmed, C.C.A., 154 P. 
2d 605. 

22. U.S.—Compania Maritima Sam- 
soc Liimitada, S. A. v. Moran Tow¬ 
ing & Transp. Co., C A N.Y., 197 F. 
2d 607—^Eastern Tar Products Corp. 
V. Chesapeake Oil Transport Co., 
CC.AMd., 101 F.2d '30—The Man¬ 
ner, DC.Mass., '35 F Supp. 802. 

23. U.S.—The Dutton No. 6, D.C.N*. 
Y., 9 P Su-pp. 233, affirmed, C.C.A., 
82 F.2d 999. 

63 C.J. p 73 note 4. 

24. U.S.—The T. J. Hooper, D.C.H.Y., 
6'3 F.2d 107. 

•63 C.J, p 73 note 5. 

25. U.S,—^Eastern Transp. Co. v. The 
Kancy Moran, D.C.N.Y, 78 F.Supp 
646. 

26. U.S.~The T, J. Hooper, D.C.N. 
Y., 53 P.2d 107. 

27 . U.S.—Stall & McDermott v. The 
Southern Cross, C.ALa., 196 F 2d 
309—Schuylkill Transp. Co. v. 
Banks, C C.A Fa., 162 F.2d 405— 
Finlay v. Smith, D.C N.Y., 65 F. 
Supp. 801—The Mariner, D.C.Mass., 
52 F.Supp. 739—The Hams No. 2, 

D. C.N.Y., 4'5 F.Supp. 282—The Mar¬ 
iner, D.C.Mass., 35 F.Supp. 802 — 
Georgia-Alabama Cotton Co. v. 
Warrior Packet Line, D.C.Ala., 8 
F.Supp. 420, reversed on other 
grounds, C.C.A., Southern Ry. Co. 
V. Waddell, 77 F.2d 903—The Dor¬ 


othy R. McCollum, D.CN.T., 3 F 
Supp. 894—The Maurice R., D.C.N. 
Y., '3 F Supp. 86. 

63 C.J. p 73 note 7. 

28. U S —^Daly v. Reading Co., D.C. 
N.Y., 115 F.Supp. 694. 

63 C J. p 73 note 8. 

29. U.S,—The Eagle, DC.N.T., 52 P. 
Supp. 937. 

30. Hvidence held sufflcleirt 

U.S—^Waldie v. The Peter C. Galla¬ 
gher, 'C.C.A.N.y., 125 F.2d 668— 
The Irving, D.C.N.T., 74 F.Supp. 
514. 

Evidence held insufficient 
U.S—^W. Horace Williams Co. v. The 
Wakulla, DO.La,, 109 F.Supp. 698. 
63 C.J. p 73 note 10. 

31. Evidence held sufficient 

(1) To show that there were not 
hawsers fit for the towing opera¬ 
tion —The John and Frederick, D.C. 
N.Y., 10 F.Supp. 666—63 C.J. p 73 
note 11. 

(2) To establish that cause of col¬ 
lision between a tug and a barge 
which tug was towing was the defec¬ 
tive tow lines of tug.—Tri-Cities 
Shell & Bldg. Materials Supply Co. v. 
Welch, D.C.Tex, 93 F.Supp. 944. 

(3) To sustain finding that the 
towing hawsers were of sufficient 
length and strength to serve under 
ordinary circumstances the purpose 
for which they were used.—^Eastern 
Tar Products Corp. v. Chesapeake Oil 
Transport Co., C.C.AMd., 101 P.2d 30. 
Evidence held Insxifficient 

To establish any negligence on part 
of towage contractor.—^Puget Sound 
Tug & Barge Co. v. Waterman S. 'S 
Corp., D.C Cal., 98 F.Supp. 123, affirm¬ 
ed, C.A., Waterman S S. Corp. v. 
Shipowners Merchants Towboat 
Co., 199 F.2d 600. rehearing denied 
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200 P.2d 563, certiorari denied 73 S. 
Ct. 832, 345 US. 941, 97 L.Ed. 1367. 

32. US.—The Harold L,. CCAN.Y., 
58 F2d 174, certiorari denied New¬ 
town Creek Towing Co v. Baldwin, 
53 S.Ct 20, 287 U.S. 620, 77 L.Ed. 
538. 

63 C.J. p 73 note 12. 

Evidence held insufficient 

To establish that the tug was at 
fault in the use of hawsers of inade¬ 
quate length.—Shaw v. Eastern 
Transp. Co., D.C.N Y., 62 F.Supp. 202 
—63 C.J. p 73 note 12 [b]. 

33. U.S.—The Morning Star, D.C.N. 
Y., 10 F.2d 538 

63 C J. p 73 note T3. 

34- U.S.—The Blue Bell, D.C.Va., 189 
F. 824. 

63 C.J. p 73 note 14. 

35. Evidence held sufficient 

(1) To show that those in charge 
of the tug were negligent, and that 
the negligence caused damage to the 
barges.—The Evelyn v Gregory, C.A.. 
Va., 170 F.2d 899—The Reno, C.C.A. 
N.Y., 61 F.2d '966—^Reichert Towing 
Line v. City of New York, C.C.A.N.Y., 
58 F.2d 238—Sargent Barge Line v. 
The Overbrook, D.C.N.Y., 92 F Supp. 
575, affirmed, C.A., Sargent Barge 
Line V. The Overbrook and Trenton, 
192 F.2d 391—The Lehigh Val. No. 
477, D.C.N.Y., 60 F.Supp 1018—Steers 
Sand & Gravel Corp. v. The Henry 
O’Brien, D.C.N.Y., 65 F.Supp, 327— 
6'3 C.J. p 73 note 16 [a]. 

(2) To show that pilot of towing 
company in charge of towing opera¬ 
tion was negligent In use he made 
of towing tugs and in failure to keep 
lookout.—Compania Maritima Samsoc 
Limitada, S. A. v. Moran Towing Ss 
Transp. Co., CA.N.Y, 197 F.2d 607. 

(3) To establish that collision be¬ 
tween tug and barge which it had 
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course followed,care and navigation of the tow- 
under storm conditions,37 or towage through ice.38 

Anchoring, beaching, berthing, and mooring of 
tow. In determining whether or not an anchorage 
place selected for the tow by the tug was safe un¬ 
der the evidence, the court will give weight to the 
opinion of nautical experts,39 but will accord great¬ 


er weight to a custom showing that vessels ordi¬ 
narily anchored in -such place when weather- 
bound.'^^^ Particular cases are set forth in the notes 
wherein evidence was held sufficient or insufficient 
to show actionable negligence of the tower in con¬ 
nection with the anchoring, beaching,42 qj. berth¬ 
ing and mooring, 43 of the tow, or sufficient or insuffi- 


in tow was caused by uncertain man¬ 
euvering: of tug:, and not caused by 
improper navigation of steam lighter 
in passing tug and its tow, which 
crowded and interfered with tug^s 
navigation.—^The Eureka No. 102, D. 
C.N.Y., 65 F.Supp. 804. 

(4> To establish that tug and those 
in charge were at fault in negligent¬ 
ly managing and operating the tug 
so as to permit its propeller to be 
fouled and thereby making it impos¬ 
sible to aid the tow, and that their 
negligence was proximate cause of 
damages to barges.—The Mack, C.C, 
A.'Pla., 154 P,2d 711. 

(5) To sustain finding of trial court 
that pilot of towing vessel was neg¬ 
ligent in exposing smaller boat at¬ 
tached to tow to the direct force of 
the swells of an oncoming vessel and 
tow, which resulted in sinking of 
attached smaller boat.—^Walter O. 
Hougland, Inc. r. Muscovalley, C.A. 
Ky., 184 F.2d 530, certiorari denied 71 
S.Ct. 490, 340 U.S. 935, 95 L.Ed. 675. 

(6) To sustain finding that tug- 
master was not negligent because of 
sinking of scow which struck un¬ 
charted rock in uncharted portion of 
river.—^Exner Sand & Gravel Oorp. v. 
Gallagher Bros. Sand & Gravel Corp., 
C.C.A.lSr.T., 157 F.2d 291. 

(7) To establish that tug negli¬ 
gently drifted to port shore carrying 
her tow with her instead of keeping 
to starboard wall of canal resulting 
in Stranding of barge.—The McLain 
No. -3, D.C,N.Y., 13 F.Supp. 402. 

(8) To establish that fouling of 
buoy and parting of hawser was the 
independent act of negligence of mas¬ 
ter of leading tug due to his taking 
chance that his hawser would clear 
buoy.—The Patience, I>.C.N.Y., 20 F. 
Supp. 629. 

(9) To show that libelee tug’s cap¬ 
tain made all observations of the tow 
that could reasonably be expected un¬ 
der circumstances and was justified 
in proceeding as fsLst as possible to 
get tow under lee of island, instead 
of stopping, after seeing distress 
signal of men aboard towed tug — 
The Mariner, D.C.Mass., 62 F.Supp. 
739. 

EvldexLoe held Insufficient 

(1) To show negligence of master 
of tug in leaving port under prevail¬ 
ing weather conditions.—The Fred 
Sm,arUey» Jr., C.C.A.Va., 100 F.2d 
97L 


(2) To show tug’s negligence ^ In 
rounding point under prevailing 
weather oonditions.—^The Evelyn, D. 
C.N.Y., 60 F.2d 644. 

(3) To establish that sinking of li¬ 
belant’s scow was caused by negli¬ 
gence to tug moving scow from 
alongside steamship in permitting 
port bow corner of scow to come in 
collision with propeller of steamship. 
—The C. J. Snyder, D.C.N.Y., 7'3 F. 
Supp. 712. 

(4) Other cases.—^North River 
Barge Line v. Chile S. S. Co., D.C N. 
Y., Ill F.Supp. 895—63 C.J. p 73 note 
16 [b]. 

36- TJ.S—The Sea King, D.C.Mass., 
265 F. 416. 

63 C.J. p 73 note 17. 

Evidence held sufficient 
TJ.S—P. Dougherty Co. v. U S., C.A 
Del., 207 F.2d 626—Sears Nav. Co. 
V. The Coyne Sisters, DC.N.Y., 106 
F.iSupp. 511. 

37 . Bvideno© held sufflcdent 

(1) To show negligence of tug gen¬ 
erally.—^Newaxk Terminal & Transp. 
Co. V. U. S., D.C.NY, 81 FfSupp. 606 
—The Val No. 2, D.C.KT., 66 F.Supp. 
125—63 C.J. p 74 note IS [a]. 

(2) To establish that the tug was 
not negligent.—^Waldie v. The Peter 

C. Gallagher, C.C.A.N,Y., 125 F.2d 568 
—Eastern Tar Products Corp. v. 
Chesapeake Oil Transport Co., C.C.A. 
Md., 101 F.2d 30 

(3) To authorize exoneration of 
owners of two tugs from liability — 
The Cleveland, DC.N.Y., 64 F.Supp. 
819, affirmed, C.C.A^., Petition of 
Pennsylvania R. Co., 141 P.2d 1020. 
Evidence held insufficient 

U S.—^Efeistern Transp. Co. r. The 
Nancy Moran, D.C.N.Y., 78 F.Supp. 
646—The Benning, DC.Va., 44 F. 
Sup'P. 645—^The Mack, D.C.N.Y., 43 
F.Supp. 270, affirmed, C.C.A., Mc¬ 
Williams Transit v. Henjes Marine, 
130 P.2d 201. 

63 C.J. p 74 note 18 [bj. 

I 38. Evidence held sufficient 

(1) To show negligence of tugs 
generally.—The Frank A. Baker, Jr., 

D. C.N.Y., 58 P.2d 770—The Mack, D. 
C.N.T., 18 F.Supp. 69—63 C.J. p 74 
note 19. 

(2) To show that captain of tug 
was guilty of faulty navigation not¬ 
withstanding presence of ice.—Sar¬ 
gent Barge Line v. The Wyamissing, 
C.C.A.N.T., 127 F.2d 623. 

(3) To sustain finding that damage 
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to barge was caused by negligence of 
tug in jamming port stem of barge 
against another barge so as to force 
ice through such port stern.—O’Don¬ 
nell Transp. Co. v. M. & J. Tracy, 
Inc., C.C.A N.Y., 150 F.2d 735. 

(4) To sustain finding that improp¬ 
er towage by tug in taking tow along¬ 
side, instead of by headlines, was 
cause of damage, where river was 
congested with floating ice and sur¬ 
vey of damage disclosed that the 
tow’s bow planks were broken at wa¬ 
ter line.—The Janice, B.C.N.Y., 12 F. 
Supp. 348. 

Evidence held insuffideut 

(1) To show negligence on part of 
tug—The Lawrence J. Tomlinson, D. 
C.N.Y., 9 F.'Supp. 14. 

(2) To show that tug was at fault 
in respect to taking proper precau¬ 
tions to avoid injury by ice to barge 
which was so heavily loaded that 
sheathing would not protect barge 
from ice, and, hence, recovery would 
not be allowed for damage to barge 
as result of striking ice while being 
towed by tug from dock to anchorage. 
—The Joan Kunkel, D.C.N.T., 70 F. 
Supp. 472. 

39. tr.S.— The Battler, Pa , 72 P. 537, 
19 C.C.A. <6, certiorari denied 16 S. 
Ct. 1204, 163 XJ.IS. 697, 41 L Ed. 319. 

40- UJS—The Battler, supra. 

41- U.S.—The Battler, supra. 

63 C.J. p 74 note 22. 

42. U.S.—O’Boyle v. Norwalk Tow¬ 
ing Co., DC.Conn., 201 P. 959. 

63 C.J. P 74 note 23. 

43- Evidence held BUfflcient 

(1) To establish negligence on the 
part of the tug in berthing or moor¬ 
ing the tow generally.—'P. Dougherty 
Co. V. The G. M. McAllister, C.C.A. 
N.Y., 169 F.2d 48'6, certiorari denied 
67 S.Ct. 1734, 331 U.S. 848, 91 L.Ed. 
1857—^New York Trap Rock Corp. v. 
Colonial Sand & Stone Co., D.O.N.T., 
116 F.Supp. 96—New York Trap Rock 
Oorp V. Christie Scow Corp, D.C.N. 
Y., 68 F.Supp. 392, affirmed, C.A., 162 
F.2d 62'4—The Graebner, D.C.N.Y., 66 
F.Supp. 456. 

(2) To establish that improper 
berthing on part of company ground¬ 
ed barge and caused her to sink.— 
Daly V. Reading Co., D.C.N.Y., 115 F. 
Supp. 694. 

(3) To sustain finding under res 
Ipsa loquitur doctrine that tug’s neg¬ 
ligence in causing barge to override 
the mooring float ,punched bole 
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cient to establish a particular issue arising with 
respect to claims based on alleged improper moor- 
ing.^^ 

Acts after disaster. Much must be left to the 
judgment of competent officers in an emergency, 
and such judgment formed on the spot and acted 
on in good faith will not be impeached, except on 
a clear preponderance of proof that it was errone- 
ous.^5 The evidence in particular cases has been 
held sufficient or insufficient to show negligence 
of the tug causing damage to the tow or its cargo 
after the happening of a disaster,or to show 
contributory negligence of the tow after a disas- 
ter.47 

§ 90. Trial 

General rules apply to the trial of suits against the 
tower for damage to the tow. 

Rules governing trials generally apply with re¬ 
spect to the trial of suits against the tower for dam¬ 
age to the tow.'** 


§ 91. - Questions of Law and Fact 

In the case of a jury trial, questions of fact are 
for the jury and questions of law are for the court. 

Where a suit for damages to tow or cargo is tried 
before a jury on conflicting evidence it is for the 
jury to determine questions of fact,^^ such as the 
negligence of the tower,or the contributory neg¬ 
ligence of the tow.51 However, the interpretation 
of the towage contract,^2 the legal relations of the 
parties,53 and the relative rights and o-bligations re¬ 
sulting therefrom^^ are questions of law for the 
court. 

§ 92 . - Instructions 

General rules govern the giving of instructions in 
actions to determine the liability of the tower for dam¬ 
age to the tow. 

The general rules applicable to the giving of in¬ 
structions in civil actions apply in cases to deter¬ 
mine the liability of the tower for damage to the 
tow.^^ A requested instruction covered by one al- 


in the harge, causing- it to capsize.— 
The Rocona v. Guy F. Atkinson Co, 
C.A.Cal., 173 F2d 661. 

(4) To authorize findings that mas¬ 
ter of tug exercised reasonable care, 
was justified in selecting place of 
mooring, and could not have foreseen 
damages from settling of tow on sub¬ 
merged piling as tide ebbed.—The 
Lapwing, C.C.A.La., 160 F.2d 214. 

(5) To show that reasonable pre¬ 
cautions were taken to provide safe 
berth for scow precluding recovery 
from city and owner of tugs which 
towed the stakeboat and scow to 
place where they were moored,—The 
Roslyn, C.C.A.N.Y., 93 F.2d 278. 

(6) Other cases see 63 C.J. p 74 
note 24 [a]. 

Evidence held Insumcient 

U.S—^Lynch v. Agwilines, Inc., C.A. 
W.T., 184 F.2d 826, opinion supple¬ 
mented 186 F.2d 796—Red Star 
Barge Line v. The Russell No. 7, 
C.C.A.N.Y., 168 F2d 717—New York 
Trap Rock Corp. v. Christie Scow 
Corp, C.C.A.NY., 16'5 F.2d 314— 
Petition of Tracy, D.C.N.Y., 92 P. 
Supp. 706, affirmed, C.A., 194 F.2d 
362. 

63 C J. p 74 note 24 [b], 

44 . TJJS.—^The Mary Ethel, D.C.N.T., 
290 F. 468. a^rmed, C.C.A., Bulger 
V. National Lead Co., 6 F.2d 1013. 

63 C.J. p 74 note 25. 

45 . XJ S.—The Clematis, B.C.Mioh., 6 
F.Cas,No.2,876, 1 Brown Adm. 499. 

4e. Evidence srifflclent 

Cal.—San Frahoisoo Bridge Co. v. 
Charles Nelson Co., 62 P,2d 9^78, 10 
Cal.App.2d 686, modified on other 
grounds and rehearing denied 63 P. 
2d 769, 10 Cal.App.24 685. 


Evidence held Insnfflcient 
U.S—The Commerce, EC.N.Y., 46 P 
Supp. 3'60, affirmed, C C.A., New 
England S. S. Co v. Howard, 130 
F2d 354 

63 C J. p 75 note 38 [a]. 

47. U S —The Thomas J. Cleaver, C. 
C.A.Pa., 52 F.2d 913. 

63 C.J. p 76 note 39. 

48. Cal.—San Francisco Bridge Co. 
V. Charles Nelson Co., 52 P.2d 978, 
10 Cal.App 2d 686, modified on other 
grounds and rehearing denied 53 
P.2d 759, 10 Cal.App.2d 686. 

49 . Or.—State ex rel. Mitchell v. U. 
S. Fidelity & Guaranty Co., 24 P. 
2d 1037, 144 Or. 535. 

63 CJ. p 76 note 43. 

Right to jury trial In admiralty see 
Admiralty § 146. j 

60. N.Y. — ^Leo v. Cornell Steamboat 
Co, 85 N.Y.S. 1073. 

63 C.J. p 76 note 44. 

61. Cal.—San Francisco Bridge Co. 
V. Charles Nelson Co., 62 P 2d 978, 
10 Cal.App.2d 685, modified on oth¬ 
er grounds and rehearing denied 
63 P.2d 759, 10 Cal.App.2d 685. 

Pa—Delaware, etc.. Steam Towboat 
Co. V. IStarrs, 69 Pa. 36. 

52, N Y.—^Arctic Fire Ins. Co. v. 
Austin, 69 N.Y. 470, 25 Am.R. 221. 

53. N.Y.—^Arctic Fire Ins. Oo. v. 
Austin, supra. 

64. U,!S.—The Harold L., C.CA.N.Y., 

68 F.2d 174, certiorari denied New¬ 
town Creek Towing Co. v. Baldwin, 
63 S.Ct. 29, 287 U.S. 6'20v 77 L.E4. 
68 ' 8 . 

jq-.y.—Arctic Fire Ins. Co. v. Austin, 

69 N.Y. 470, 25 Am.R. 221, 

65, N.Y.—rCarpenter v. Eastern 
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Transp. Line, 67 Barb. 570, affirmed 

71 N Y. 574. 

63 C.J. p 76 note 50. 

IsLS-tructions held proper or errone¬ 
ously refused 

(1) Instruction that master of tow¬ 
ing vessel is bound to notice defects 
which "could’* or "should” have been 
ascertained was held proper, as re¬ 
quiring master of towing vessel to 
notice obvious defects or those which 
master was capable of ascertaining 
with reasonable diligence in exercise 
of duo care.—San Francisco Bridge 
Co. V. Charles Nelson Co., 52 P.2d 
978, 10 Cal.App.2d 685, modified on 
other grounds and rehearing denied 
53 P2d 759, 10 Cal App 2d 685. 

(2) Other instructions see 63 C.J. 
p 76 note 50 [al. 

lustructions held Improper or cor- 
reotly refused 

(1) In general.—Carpenter v. East¬ 
ern Transp. Line, 67 Barb. 570, af¬ 
firmed 71 N.Y. 674. 

(2) Instruction that owner of 
barge represented her to be sea¬ 
worthy and fit for voyage when of¬ 
fered for towage, and limiting duty 
of master of towing vessel to condi¬ 
tions only that were obvious, was 
held properly refused, where first 
part of instruction was given and 
limitation of duty of master of tow¬ 
ing vessel to conditions only that 
were obvious was contrary to law 
under facts of case.—San Francisco 
Bridge Co. v. Charles Nelson Co., 62 
P.2d 978, 10 CalApp.2d 685, modified 
on other grounds and rehearing de¬ 
nied 63 P.2d 759, 10 Cal App. 685. 

(3) In action against tower for 
loss at sea of derrick baxge and prop¬ 
erty stowed thereon, refusal of in- 
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ready given by the court h properly refused.^® 
Error in an instruction may be obviated by a later 
one covering the same point and correctly stating 
the law.5^ 

§ 93 . - Verdict and Findings 

The verdict and findings in a suit to determine the 
liability of the tower for damage to the tow must con¬ 
form to the pleadings and evidence in the case. 

General rules vrith respect to verdicts and find¬ 
ings have been applied in actions to determine the 
liability of a tower for damage to the tow.^^ Thus, 
the verdict and findings must conform to the plead¬ 
ings and evidence in the case,^^ 

§ 94. -Judgment or Decree 

A judgment or decree must conform to the evidence; 
and the review thereof is governed by generai rules. 

A judgment or decree must conform to the evi- 
dence.^0 default decree in an action by a tow 
against a tug for damage resulting from the tug's 
negligence is not conclusive on the master of the 
tug, who obtained a decree for wages, and does not 
preclude him from denying such negligence in a 
contest between him and the owner of the tow as 
to whose decree should first be paid out of the pro¬ 
ceeds of the tug.®^ 

ReV‘iew. Rules governing the review of civil pro¬ 
ceedings and admiralty proceedings generally apply 
where applicable to the review of actions to deter¬ 


mine the liability of the tower for damage to the 
tow.62 Thus, the appellate court will not ordinari¬ 
ly disturb the determination of the trial court on 
questions of fact,^3 at least if it is supported by 
some evidence or is not clearly erroneous,^^ but 
will review questions of law.^5 

§ 95. Damages 

a. In general 

b. Particular items 

a. In General 

In a suit against the tower for damage to the tow, 
libelant, if entitled to recover, is entitled to indemnity for 
his actual loss. 

In a suit against the tower for damage to the 
tow, libelant, if entitled to recover, is entitled to in¬ 
demnity for his actual loss.^® Accordingly, when 
the tow is capable of being rescued, the measure 
of damages will ordinarily be the cost of rescue and 
repair,or the full value of the vessel less her 
value after injury and, where the vessel has been 
salvaged, the tower is not liable for the full value 
thereof.®9 However, if the tow and her cargo be¬ 
come a total loss, the measure of damages is the 
actual market value thereof at the time of the loss,*^® 
or, if there is no market, the actual value as proved 
by other evidence.'^! 

Compensation for damage should be limited to 
such loss as was sustained as a proximate result of 


struction that, if neg-ligence of plain¬ 
tiff contributed proximately to loss 
of barge, whether negligence of de¬ 
fendants was gross or ordinary was 
immaterial was held not error, where 
no offered instruction attempted to 
■define gross negligence as distin¬ 
guished from willful and wanton act. 
—San Francisco Bridge Co, v, Charles 
Nelson Co, supra. 

56- N.T —^Wagner v. Buffalo, etc., 
Transit Co-.. 69 N.Y.S 113, 59 App 
Biv. 419, afifirmed 65 N.E. 1123, 172 
N.T. 634. 

•63 C.jr. p 76 note 51. 

57. N Y.—Carpenter y Eastern 
Transp. Line, 67 Barb. 670, affirmed 
71 N.Y. 574 

58. U S.—Lake Drummond Canal & 
Water Co, v. John L. Roper Lum¬ 
ber Co., Va., 252 F. 796, 164 C.C.A. 
636. 

63 C J. p 75 note 41, 

59. N.Y.—^McCahill v Rugge, 120 N. 
Y.S. 90. 

63 C.J. p 75 note 41 [b]. 

60. TT.S.—^The Westchester, C.C.A.N. 
y„ 15 F.2d 695. 

63 C.J. p 76 note 63. 

61. U.S.—^Flannery v. The Alexandei 
Barkley, D.C.N.Y, 83 F. 846. 


' 62. U S.—The William E Reed, C C. 

AN.T., 104 F 2d 167. 

No ruling 

The appellate court will not disturb 
the determination of the trial court 
on the ground that it erroneously 
ruled as to the burden of proof, where 
it appears that no direct ruling was 
made on the matter—Universal S. S. 
Co. V. American S. IS. Co., C.C.A.Wis, 
16 F.2d 110. 

63. U.1S.—Great Lakes Towing Co. v. 
Bethlehem Transp. Corporation, C. 
C A Ohio, 65 F.2d 643. 

64. US —^The William E Reed, C.C 

A N.Y., 104 F.2d 167—Dunham 

Towing & Wrecking Co. v. Morrow 
S, S Co , C.C.A.Ohio, 69 F.2d 773. 

63 C.J. p 75 note 41 [a] (2). 

Pindings held not clearly erroneous 
In libel against tug for damage to 
barge being towed, where weather 
was of kind likely to be encountered 
on any day of mo-nth in which dam¬ 
age occurred and there was no rea¬ 
son to suppose that wind and seas to 
which barge was exposed would have 
produced Injuries suffered if barge 
had been as stout as was necessary 
for the service on which she was en¬ 
gaged, findings in favor of tug were 
not “clearly erroneous.*’—^McWilliams 
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Transit v. Henjes Marine, C C.A.N. 
Y., 130 P2d 201. 

65. U.S.—Ford Motor Co. v. Manhat¬ 
tan Lighterage Corporation, C.C.A. 
NY., 97 F.2d 577. 

Degree of vigilance to be exacted 
from a tug with barges in tow is not 
a fact question.—Ford Motor Co. v. 
Manhattan Lighterage Corporation, 
supra, 

66 . U.S.—Pettie v. Boston Tow-Boat 
Co., N.Y, 49 F. 464, 1 C.C A. 314. 

63 C J. p 76 note 56. 

67. U..S.—The Oceanica, D.C.N.Y., 
156 F. 306. 

63 C.J. p 76 note 56. 

68 . U.S—The Barryton, C.C.A N Y., 
54 F2d 282. 

63 C.J. p 76 note 67. 

65. U.S —The Old Reliable, C.C.A.W. 

Va., 262 F. 108 
63 C J. p 76 note 58. 

70. U.S.—^Dowdall v. Pennsylvania 
R. Co-., CC.N.Y., 7 P.Cas.No.4,038, 

13 Blatchf. 403—^The J. L. Has- 
brouck, C.C.N.Y., 13 P.Cas No.7,326, 

14 Blatchf. 30. 

71, U.S—The Barryton, C.C.A.N.Y., 
54 F.2d 282. 

63 C.J. p 76 note 60. 
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the fault of the tower,*^2 will not include dam¬ 
ages arising in consequence of the fault of the com¬ 
plaining party.*^'2 Jt is the duty of the tow when 
injury ensues to do all in its power to make the in¬ 
jury as light as possible,although a tow owner 
need not act until it becomes reasonably clear that 
the tower responsible for the disaster will do nothing 
to help the tow.'^S However, if the vessel is beached 
or sunk, the owner is bound to take charge of her 
within a reasonable time;'^^ unless it appears 

that her value is small, and that she is not worth 
repairing or raising,the owner is negligent if he 
does not attempt to repair or raise the vesseL*^^ 

The division of damages where the towing vessel 
and the tow have both been guilty of negligence 
contributing to the injury is discussed supra §§ 66- 

71. 

As dependent on contract. It has been held that 
damages for loss of, or injury to, the tow are such 
as naturally and proximately arise from nonper¬ 
formance of the towage contract,'^9 and were within 
the contemplation of both parties when the con¬ 
tract was made,^o and that damages in a case of 
this kind may not be varied by the form of action 
adopted.S^ 


Factors affecting value of tow. In determining 
the value of the tow the court will consider the 
age,22 condition,23 and purchase price^^ of the tow, 
and amounts expended on the vessel after pur- 
chase.25 

b. ParticTilar Items 

Various items of damage have been allowed or dis¬ 
allowed under the circumstances involved in the particu¬ 
lar case. The allowance of interest is generally discre¬ 
tionary. 

Various items of damage have been or may be 
allowed under the particular circumstances involved 
in the particular case,^6 such as commissions paid to 
secure a new crew after repair of a stranded ship,^'^ 
costs of a survey of the damaged vessel,2S demur- 
rage,29 general average adjustment,9f> personal prop¬ 
erty of libelant,9i net earnings lost during the time 
when the tow was disabled,^2 ^nd loss of profits 
also the cost or expense, following the disaster, 
of discharging and reloading cargo,94 docking,®^ 
entering a protest,^ ^ hiring another boat during 
time reasonably spent in recovering and repairing 
the injured vessel,9*^ pumping tow,28 salvaging 
tow,22 or securing towage from other persons.^ 
Where a barge was lost at sea, the value of the reg¬ 
ular or accessory equipment properly or necessari- 


72. U S.—^The Young America, C.C. 
NY., 31 F. 749, 24 Blatchf. 479. 

63 C.J. p 76 note 61. 

73. XJ S.—Smith v. The Bronx, D.C, 
Mass., 86 P. 808. 

63 C.J. p 76 note 62 

74. UIS.—The M. D. Wheeler, D.C.N. 
Y„ 100 P. 859. 

63 C.J. p 77 note 63. 

75. U.S.—^In re Pennsylvania R. Co , 
O.C.AN.Y,, 48 F.2d 669, certiorari 
denied James McWilliams Blue 
Bine, Inc. v. Pennsylvania R. Co., 
52 ISCt. 21, 284 U.S. 640, 76 L.Ed. 
544. 

63 C J. p 77 note 64. 

76. U.S.—Scott V. Cornell Steamboat 
Co., D C3M.Y, 69 P. 638. 

77. U.S.—Fettie v. Boston Tow-Boat 
Oo., K.Y., 49 P. 464, 1 C.C.A. 314. 

78. U.S.—Scott V. Cornell Steamboat 
Co,I>.CK.Y., 69 P. 638. 

63 C.J. p 77 note 67. 

79. U.S.—^The Henry Buck, D.C.S.C., 
39 F. 211. 

View that action Is essentially ex 
delicto see supra 5 84. 

80. U.S.—The Henry Buck, supra. 

81. U.S.—^The Henry Buck, supra. 

82 . u S.—Fettie v. Boston Tow-Boat 
Co., D.C.N.Y., 44 R 382, modified in 
other respects 49 P. 464, 1 C.C.A 
314. 


83. U.IS—^Fettle v Boston Tow-Boat 
Co , supra. 

6'3 C.J. p 77 note 73. 

84. U S,—Dowdall V. Pennsylvania 
R Co., CCNY., 7 F.CasNo.4,038, 
13 Blatchf 403. 

85. U.S —^Dowdall v. Pennsylvania 
R. Co., supra. 

86. U.IS.—^W. Horace Williams Co v. 
The Wakulla, D.C.La, 109 F.Supp 
'698. 

Iioss of tise of vessel 
U.S.—W. Horace Williams Co. v. The 
Wakulla, supra. 

87. U S —Gray’s Harbor Tugboat 
Co. V, Petersen, Wash., 260 F. 956, 
163 C.C.A. 206. 

88. U.S,—The Ashwaubemie, C.C.A. 
Md., 3 P,2d 782. 

63 C.J. p 77 note 82. 

Allowance of reduced charge 

Although survey fees and charges 
for supervision of repairs may prop¬ 
erly be included in collision damages, 
a charge of four hundred fifty dol¬ 
lars for such services in connection 
with damage to barge was excessive 
and surveyor should be allowed only 
two hundred fifty dollars,—The Ra¬ 
leigh, D,C.Md., 60 F.Supp 9 61. 

89. U.S.—'The William Rockefeller, 
D.C.N.T., 57 F2d 897. 

63 C.J. P 77 note 83. 

90. U.S.—Gray’s Harbor Tugboat Co. 
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V. Petersen, Wash., 250 P. 956, 163 
C.C.A. 206. 

91. U.S.—O’Hare v. The Brilliant, D. 
CN.T., 3 P. 719 

92. Hawaii.—^Pope v. The Fearless, 3 
Hawaii Fed. 209 

93. U.S.—^The June Ames, C.C.A N. 
Y., 66 P.2d 415. 

Repairs exceeding tow’s value 

Damages for detention of scow due 
to negligent collision, where repairs 
were greater than scow’s value, were 
held loss of profits on six-day voyage 
and back.—^The June Ames, supra. 

94. U.‘S.—Gray’s Harbor Tugboat Co. 
V. Petersen, Wash., 250 F. 966, 163 
C.C.A. 206. 

95. U S.—Gray’s Harbor Tugboat Co. 
V. Petersen, supra. 

96. U S.—^The Michael Groh, D.C. 
Mich., 17 F.Cas.No 9,522, 1 Brown 
Adm. 419. 

63 C.J. p 77 note 89. 

97. Pa.—^Licech v. The Steamboat 
Miner, 1 Phila 144, 8 Leg.Int. 11. 

98. U S —O’Hare v. The Brilliant, D. 
C.N.Y., 3 P. 719. 

63 C.J. p 77 note 91. 

99. U.S—^The C F. Ackerman, D.C. 
N.Y, 5 F.Cas No.2,562, 8 Ben. 496, 

63 C J. p 77 note 92. 

1 . U IS —Gray’s Harbor Tugboat Co. 
V. Petersen, Wsush., 250 F. 966, 163 
C.C.A. 206. 
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ly used thereon will be included in determining the 
amount of damages.^ 

On the other hand, various items of damage have 
been disallowed,^ such as the expense of taking tes¬ 
timony,'^ and profit which would, have been received 
on cargo had it been delivered.^ It has been held 
that expenses connected with the operation of a 
vessel, such as wages and fuel, cannot be recovered 
during the period in which the vessel is being re¬ 
paired.® The cost of raising a foundered tow, to 
get her out of the way, may not be charged to a 
tug owner not responsible for her sinking.’^ 

Repair of tozced vessel. In accordance with the 
general rule that, where the tow is capable of be¬ 
ing rescued and repaired, the measure of damages 
is ordinarily the cost thereof, discussed supra sub¬ 
division a of this section, recovery has been al¬ 
lowed for the expense of making necessary re¬ 
pairs to a towed ship,^ not exceeding the value 
of the vessel,^ although denied as to repairs not 
reasonably necessitated by the accident.^® The mak¬ 
ing of temporary repairs does not preclude recovery 
of the cost of permanent repairs,^^ even if the 
temporary repairs adequately serve the purposes of 
permanent repairs.^^ Where the tow is adequately 
repaired at the expense of the tower, no damages 
will be allowed the tow owner for repairs.^^ 

Indemnity for tow's responsibility to others. A 


sum for indemnity for damages paid or due third 
persons by or from the tow and its owner may 
be a proper item of recovery against a tower pri¬ 
marily responsible for the tow's incurring such lia- 
bility.i^ 

Interest. Allowance of interest rests in the dis¬ 
cretion of the trial court,^5 which will not be dis¬ 
turbed on appeal in the absence of abuse.^® Delay 
in prosecuting the suit has been held ground for re¬ 
duction of interest.^^ 

§ 96. Lien for Damages 

A claim against the tower for damage to the tow may 
constitute a hen on the offending vessel, and is gov¬ 
erned by rules with respect to maritime liens generally. 

A claim for damages arising out of the negligent 
performance of a towage contract constitutes a 
lien on the offending vessel^® in some states under 
statutes expressly so providing.^^ However, a mari¬ 
time lien is not established as to tugs participating 
in the movement of a vessel apart from the fault 
of such tugs;20 nor will a Hen ordinarily be placed 
on a tug which is itself free of independent fault, 
merely because her master, in general control of the 
movement, was negligent in directing the operation 
from the bridge of the towed vessel.^i The mere 
agreement of tug owner to move a steamer will 
not create a lien for malperformance.22 


2. Cal.—San Francisco Bridge Co, v. 
Charles Nelson Co.. 62 P.2d 978, 10 
Cal.App 2d 685, modified on other 
grounds and rehearing denied 63 P. 
2d 759, 10 Oal.App.2d 685. 

Items iLot part of regular or acces¬ 
sory equipment 

Owner of derrick barge, which, 
with property stowed thereon, was 
lost at sea, due to tower’s negligence^ 
could not recover from tower value 
of tractor, plow, and scraper, which 
were not part of barge’s regular or 
accessory equipment.—San Francisco 
Bridge Co. v. Charles Nelson Co., su¬ 
pra. 

3. Hawaii.—^Pope v. The Fearless, 3 
Hawaii Fed 209. 

4. Hawaii.—Pope v. The Fearless, 
supra. 

63 C.J. p 77 note 94. 

5. U.S—The Old Reliable, C.C.A,W. 
Ta., 262 F. 108. 

6. U.S.—^Dunham Towing & Wreck¬ 
ing Co. V. Morrow S. S. Co., C.CA. 
Ohio, 69 P.2d 773—Great Lrakes 
Towing Co. V, Bethlehem Transp. 
Corporation, C.C.A.Ohio, 66 F.2d 
643. 

Tariff provisloii limiting liability for 
delAy 

Expenses of vessel for maintenance 
and wages of officers and crew during 


period o-f detention were held within 
provision of towing company’s tariff 
limiting liability for delay, although 
limitation referred to demurrage 
claim.—Oreat Lakes Towing Co v. 
Bethlehem Transp. Corporation, C.C. 
A.Ohio, 65 P.2d 543. 

7- U.S.—^King V, Red Star Towing & 
Transportation Co., D.C.N.Y., 48 F. 
2d 633. 

63 C.J. p 78 note 6. 

8- U.S.—^The William Rockefeller, D? 
C.N.Y., 67 F.2d 897. 

63 C.J. p 78 note 98. 

IRecanlkliig leaking vessel 

In determining amount recoverable 
for collision damage to barge that 
had not leaked before collision, it 
was reasonable to assume that colli¬ 
sion caused subsequently leaking 
condition, so that cost of additional 
caulking required to remedy such 
condition should be included in dam¬ 
ages awarded.—The Raleigh, D.C.Md., 
50 P.Supp. 961. 

9. Pa—^Leech v. The Steamboat Mi¬ 
ner, 1 Phila 144, 8 Leg.Int 11. 

10. U.S.—Galena Nav. Co. v. Sinclair 
Nav. Co., C.C.A,Tex., 17 P.2d 9. 

63 C.J. p 78 note 1. 

11. U.S.—^Nassau Sand & Gravel Co. 
V. Red Star Towing & Transporta¬ 
tion Co, aCA.N.Y., 62 F.2d 356. 

63 C.J. p 78 note 2. , 
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12. tr.S.—The No. 10, D.C.N.T.. 52 F. 

2d 704, modified on other grounds, 
C.C.A, Nassau Sand & Gravel Co. 
V. Red Star Towing & Transporta¬ 
tion Co., 62 F.2d 356. 

13. U.S.—The James H. Brewster, D. 
C.Pa, 34 P. 77. 

63 C.J. p 78 note 4. 

14. U.S.—Osterhoudt v. Hedger 

Transp. Co., B.CN.Y., 42 F.2d 661. 

63 C.J. p 78 note 5. 

15. U.S.—The Old Reliable, C.C.A.W. 
Va, 262 F. 108. 

63 C.J. p 78 note 7. 

16. U.S.—The Old Reliable, supra 

17. U S.—-City of New York v. Clyde 
Lighterage Co.. C.C.A.N.Y., 13 F.2d 
533. 

63 C.J. p 78 note 9. 

la U.S.—The John G. 'Stevens, N.Y., 
18 S.CL 544, 170 U.S. 113, 42 L.Ed. 
969. 

19. U S.—Donoghue-Kellogg Mill Co. 
V. The Wasp, B.C-Wash, 86 F. 470. 

63 C.J. p 78 note 11. 

20 . U.S—The Algic, D.CFla, 13 F. 
Supp. 834. 

21 . UJS.—The Algic, supra 

22 . U.S.—The Edward G. Murray, C, 
C.A.N.Y.. 278 F. 895. 

63 C.J. p 78 note 12, 
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Where same person owns hath tow and tug^ pro 
hac vice or otherwise, he can acquire no lien on 
the tug for damages to the tow;23 and this doc¬ 
trine has been extended to include the case of a 
barge owner after return to his possession of a 
barge chartered to a tug owner as owner pro hac 
vice of the barge.^^ The fact that libelant paid part 
of the tower^s liability insurance,^5 or that the 
charter of a barge required the charterer to take 
out the tower’s liability insurance, 2 6 does not so 
far differentiate the ownership of the vessels as to 
prevent application of the foregoing rule. 

Distribution and priorities. In accordance with 
the rules governing the status and priorities of mari- 

IV. LIABILITY OF TOW AND OWNER i 
§ 97. In General 

Whether a tow is liable for injury to the tower de¬ 
pends on whether such injury is caused by the fault 
or negligence of the tow. 

A tug is not entitled to indemnity for an injury 
it may sustain during the performance of a towage 
service unless such injury is caused by the fault 
or negligence of the tow,^^ although, if such is the 
case, and the tug is not guilty of contributory 
negligence, the tow is liable for the damages.^^ 
If both tug and tow are at fault, the damages should 

be divided, 34 


TOWAGE §§ 96-97 

time liens generally, discussed in Maritime Liens §§ 
53-59, all parties having liens of the character un¬ 
der consideration are entitled to share in the dis- 
tribution,27 unless their rights have been forfeited.^3 
Liens of tow and cargo owners against a tug are 
equal, entitling holders thereof to share ratably.^^ 
Liens for damages arising at different times will 
ordinarily be ranked in chronological order.30 

Laches. Where liens for damage for negligent 
towage have priority, in order to retain their prior¬ 
ity they must be enforced with reasonable diligence, 
having reference to all the circumstances of the 
case.3i 

R LOSS OR INJURY TO TUG OR TOWER 

Negligence of docking master or pilot. Under the 
pilotage clause of a towing contract providing that, 
when the captain of any tug engaged in assisting 
a vessel making use of her own propelling power 
goes on board such vessel, or any other licensed 
pilot goes on board such vessel, he becomes the 
servant of the owner of such vessel assisted with 
respect to giving orders to the tugs, the owner of 
a steamship is not relieved from liability for dam¬ 
age to a tug which was sustained while assisting 
such steamship and caused solely by the negligence 
of the docking master or pilot on board the steam- 
ship,35 even though such docking pilot is the cap- 


23 . U.S,—The Dutchess, D.C.N’.T., 16 
F.2d 1003. 

63 C.J. p 78 note 13. 

24. U.S,—The Dutchess, supra, 

63 C.J. p 78 note 14. 

25. U.S.—The City of Kew Bern, D. 

C. N.T., 16 F.2d 606. 

63 C.J p 79 note 16. 

26. U.S.—The Dutchess, D.C.N.Y,, 16 
P2d 1003. 

63 C J. p 79 note 16. 

27. U.S.—T'he Battler, D.C.Pa., 67 F. 
251, reversed on other grounds 72 
F. 643, 19 C.C.A. 12, certiorari de¬ 
nied 16 S.Ct, 1204, 163 U.S. 697, 41 

D. Dd, 819. 

Towage lien as rankings equally with 
claim for damage to cargo see su¬ 
pra 5 31. 

28. U.S-—The Battlear, supra, 

29. U.S.—T'he Young- America, D.C. 
N.Y., 30 F. 789. 

30. U.S.—The Frank G. Fowler, C.C. 
N.T.. 17 P. 653, 21 Blatchf. 410. 

P C.J* p 79 note 25. 

81. U.S.—^The Youttgr America, D.C. 

IST.Y.. 80 F. 789. 

63 aj. p 79 note 26. 

£oss of nexi 

Any lien acquired against tug for 
86 O.X.S.—67 


damages inflicted in towing and for 
coal furnished was lost hy claimant's 
failure to act before rights of third 
person to enforce lien for wharfage 
had intervened.—The Libbie Purdy, 
D.C.Mass., 32 F.Supp. 67. 

32. U.S.—The Ville de St. I^azaire, 
D.C.Or., 124 F. 1008, rehearing de¬ 
nied 126 F. 448. 

63 C.J. p 79 note 30. 

Liability of charterer for loss of, or 
Injury to, vessel generally see Ship¬ 
ping S 62. 

ITegligexLce must be prozlma-te cause 
of injury 

U.S.—^Meseck Towing Lines v. U. S., 
O.A.l^.Y., 197 F.2d 250. 

DockiiLg operations; duties of vessels 
A ship is under a duty during dock¬ 
ing operations not to subject a tug 
engaged in the docMng operations to 
extraordinary risk; and tugs engaged 
in docking operations are under a 
duty AOt pnly to use due care but to 
possess the requisite skill and ex¬ 
perience to enable them not only to 
facilitate docking and undocking, but 
to do it safely for themselves as well 
as for ship to which they are bound 
by contract, and they assume the 
ordinary risks of the venture.—^Hen- 
jes Marine. Inc. v. U. S.. D.C.N.Y.. 79 


F.Supp. 946, affirmed, C.A., 176 F.2d 
310. 

33- U.S.—^Williamson v. McCaldin 
Bros. Co., N*.!., 122 F. -63, 68 C.C.A. 
39 9—The Anglia, D.C.lsr.Y., 1 F.Cas. 
ISTo. 389, 7 Ben. 190. 

34. U.S.—^Atlantic Mut. Ins. Co. v. 
The Bulkcrude, D.C.Tex., 107 F. 
Supp. 771—-Walsh v. The William 
W. Wood, D.aConn., 66 F. 601. 

Rule not affected by to-wage agree¬ 
ment 

Provision of towage contract that 
rates quoted and towage undertaken 
were founded on consideration that 
towing company or its tugs would 
not be liable for damages caused by 
the tow to other property, whether 
resulting in whole or in part from 
negligence of the towing company 
or its tugs or charterers of the tugs, 
and that masters and crews of tugs 
should be considered servants of, and 
identified with, vessel or craft towed, 
did not Indemnify tug for its negli¬ 
gence resulting in damage to Itself. 
—^Atlantic Mut. Ins. Co. v. The Bulk- 
crude, D.C.Tex., 107 F.Supp. 771. 

35. U.S.—The Dauntless N^o. 6, D C. 
I7.T., 112 F.Supp. 730—Mathiasen 
Shipping Co. V. U. S., D.C.N.T^ 87 
F.Supp. 216. 



§§ 97-99 TOWAGE 

tain of the tug.s® 

Failure to return hired tug in as good condition 
as tvhen received does not of itself make the tow 
liable in rem,^'^ although the tow owner may be 

liable in personam.^s 

§ 98* Collision 

Whether a vessel in tow is liable for damage to the 
towing vessel resulting from a collision depends on 
whether the fault or negligence of the tow was the proxi¬ 
mate cause thereof. 

In the absence of their negligence or other fault, 
a tow and its owner are not liable for loss of, or 
injury to, the tug resulting from collision and 
recovery has been refused where the collision re¬ 
sulted from negligence of the tug^^ or from a risk 
inherent in the work and assumed by the tug.^^ 
Thus, the tow is not liable for injury to the tug, 
where the former merely follows the directions of 
the latter, and the collision is due to a voluntary ex¬ 
posure to risk by the tug .^2 
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On the other hand, the tow and its owner may 
be held responsible for loss of, or injury to, the 
tug resulting from a collision caused by negligence 
of the tow,even though the tow was at the time 
being piloted by the captain of the tug.^^ However, 
even where the vessel being towed was negligent, 
there is no liability for damage to the tug or tower 
from a collision unless such .. J. was the 
proximate cause thereof. 

§ 99. Actions and Proceedings 

General rules of practice and procedure apply In suits 
to determine the liability of the tow and its owner for 
damage to the tower. 

Pules governing practice and procedure in civil 
suits generally, and particularly in admiralty suits, 
have been applied where appropriate in suits to 
determine the liability of the tow and its owner for 
damage to the tower,^^ as, for example, with respect 
to presumptions,^7 the burden of proof,^^ and the 
weight and sufficiency of the evidence.^^ 


36. T7.S.—^Dalzell v. The New York, 
DaN.Y., 77 F.Supp. 793. 

37. XJ.S.—The Ville de St. Nazaire, 
B.C.Or., 124 F. 1008, rehearing" de¬ 
nied 126 F. 448. 

63 C.X p 80 note 33. 

38. XJ.S,—The Ville de St. Nazaire, 
supra. 

39. XJ.S.—Oary-Bavis Tug" & Barge 
Co. V. U. S., C.C,A.Wash., 8 F.2d 
324. 

63 C J. p 80 note 36. 

Liability as to collisions between ves¬ 
sels in tow and other vessels gen¬ 
erally see Collision §§ 59-76. 

40- XJ.S.—The Siboney, B.CN.T., 280 
F 877, affirmed, C.C.A., 280 F. 878. 
63 C.J. p 80 note 37. 

41. U.S.--The Olympic, N.Y., 224 F. 
436, 140 C.C.A. 130. 

42. U.S.—The Olympic, B.C.NY., 221 
F. 296, affirmed 224 F, 436, 140 C.C. 

A. 130. 

11 C.J. p 1083 note 61. 

43. XJ.S.—Barrett v. Compagnie Gen¬ 
eral e Transatlantigue, O C.A.N.Y., 
42 F.2d 422—The Ancon, C.C.A.N. 

T. , 263 F. 886. 

63 C.J. p 80 note 39. 

44. XJ.S.—^Dalzell v. The New York, 

B. C.N.T., 77 F.Supp. 793. 

45. XJ.S.—Meseck Towing Lines v. 

U. S., C.A.N.Y., 197 F.2d 250. 
Speed alone as not conclusive; varia¬ 
bles 

Collision between two tugs while 
assisting battleship into berth was 
the product of a number of signifi¬ 
cant variables, including maneuvers 
oi the tugs, over which p;ilot df bat¬ 


tleship had no control, and which 
could not be foreseen, and, hence, the 
XJnited States was not liable for re¬ 
sulting damage to tug, even if speed 
of battleship moving under her own 
power was greater than normal and 
the Quick water produced when en¬ 
gines of battleship were reversed 
powerfully affected movements of the 
other tug.—^Meseck Towing Lines v. 
XJ. S., supra. 

46. U.S.—The Minnehaha, C.C.A.N. 
Y., 124 F. 210. 

47. U.S.—^Atlantic Mut. Ins. Co. v. 
The Bulkcrude, B.C.Tex., 107 F. 
SupP. 771. 

Presumptive evidence of negligence 

In libel by hull underwriters of 
tug against tanker and its owners to 
recover for loss of tug, which was 
tripped and sunk in breaking a sheer 
of the tanker which it was towing, 
the sheer of the tanker was presump¬ 
tive evidence of negligence on part 
of pilot of tanker, especially where 
the same pilot had sustained a sheer 
at substantially the same place in a 
sister ship of the tanker four days 
before.—^Atlantic Mut. Ins. Co. v. 
The Bulkcrude, supra. 

48. U.S.—The Minnehaha, C.C.A.N. 
Y., 124 F. 210. 

Burden of proving negligence of 
the tow rests on the tower.—The 
Minnehaha, supra. 

49. U.S.—The Minnehaha, supra. 

6'3 C.J. p 80 note 42 [aj. 

Bvidenoe held sufficient 

(1) To establiph that pilot of tank¬ 
er wn- n, n' in permitting tow 
to be mi.do ui) 3,t was, and in fail¬ 


ing to observe the plight of the tug 
in time to order it cut loose, or to 
order that crew of tanker release the 
line, and to establish that such neg¬ 
ligence on part of pilot of tanker 
and on part of tanker was a proxi¬ 
mate cause of tripping and sinking 
of tug—Atlantic Mut. Ins, Co. v. The 
Bulkcrude, B.C.Tex., 107 F.Supp. 771. 

(2) To establish that sole cause of 
accident was the negligence of dock¬ 
ing pilot.—The Bauntless No. 6, B.C. 
N.Y., 112 F.Supp. 730. 

(3) To establish that accident hap¬ 
pened because master of tug refused 
to obey docking pilot’s order for tug 
to quit her station at starboard bow 
of vessel and take station at star¬ 
board quarter—Henjes Marine, Inc. 

V. U. S., B.C.N.Y., 79 P Supp. 945, af¬ 
firmed, CA.., 176 F.2d 310. 

(4) To show that docking opera¬ 
tion was undertaken with adequate 
power, and that loss of tug while 
engaged in assisting the docking of 
vessel under direction of docking pi¬ 
lot was caused by the persistence of 
the docking pilot in attempting to 
berth the ship when he realized on 
entering the ship that he could not 
cope with the wind and tide but took 
the risk of going ahead, although 
there was a safe anchorage quite 
close at hand, and that such* course 
of conduct was chargeable to vessel. 
—Mathiasen Shipping Co. v. U., S., 
B.C.N.Y., 87 F.Supp. 216. 

(5) To sustain finding that cause 
of collision was indeterminable on the 
facts —Meseck Towing Lines v. U. 
S., C.A.N.Y., 197 F.24 250* 
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TOWAGE 

V. LIABILITY OF TOW Ain) OWNER FOR DAMAGE TO CARGO 


100-103 


§ 100. In General 

In the absence of special contract, the tow and her 
owner are liable for loss of, or injury to, the cargo only 
if it is caused by negligence or fault imputable to the tow. 

The tow and her owner are liable for loss of, or 
injury to, the cargo where it is caused by negligence 
or other fault imputable to the tow,^^ but not other¬ 
wise,^^ unless a contract was made between the 
initial carrier and the tow as subcarrier for the 
benefit of the cargo owner.^^ 

If tug and tow are both negligent, the cargo own¬ 
er may recover of either his whole damage, un¬ 
less he has been guilty of contributory negligence in 
employing a boat obviously unfit for the service, in 


which case he can recover only half his damages.^^ 

§ 101. Actions 

General rules as to practice and procedure apply in 
actions to determine the liability of a tow and her owner 
for damage to cargo. 

Rules governing the practice and procedure in 
civil actions generally have been applied in actions 
to determine the liability of a tow and her owner 
for damage to the cargo.®^ Thus, whether a cargo 
owner can recover on a libel in personam ex con¬ 
tractu as the beneficiary of a contract of carriage 
between the initial carrier and the tow as sub¬ 
carrier depends on whether he can produce evidence 
of the terms of the contract^e 


VI. LIABILITY OF TOWER AND TOW FOR INJURY TO THIRD PERSONS OTHER THAN 

CARGO OWNER 


§ 102. In General 

Where injury is caused to a person other than the 
cargo owner by negligence of the tug and the tow, such 
third person can recover from either or both. 

In general, want of skill and the failure to ex¬ 
ercise care in the management of a tow by a tug, 
whereby injury is caused to third persons other 
than the cargo owner, or their property, is negli¬ 
gence for which the tug is liable, even though the 


tow was also at fault.^*^ The third person thus 
injured can recover compensation from either the 
tow or the tug, if. each has been guilty of a fault 
causing the injury,^^ or from both.^^ 

§ 103. Personal Injuries 

The tug and her owners are liable for the death or 
Injury of persons killed or injured as a result of the tug's 
negligence or other fault; and the tow and her owners 
are liable for their fault. 


50. US.—The G. N. Hannold, D.O. 

Pa., 166 P. 637. 

63 C.J. p 80 note 44. 

Liability for loss of, or injury to, 
carg-o of: 

(Shipowner and vessel generally see 
Shipping §§ 125-159. 

Charterer, owner, and vessel where 
ship is chartered see Shipping §§ 
60, 61, 

Duty of tow as suhcarrier 

A subcarrier owed a duty to cargo 
owner who had a through contract 
of carriage with initial carrier not 
to cause damage to the cargo by 
negligent use of its vessels, and such 
duty would demand reasonable care 
to have them safe for carriage of 
cargoes which the subcarner knew 
were to be laden on them.^—The Liz¬ 
zie D. Shaw, C.O.AN.T., 92 F.2d 65, 
certiorari demed IntematiQnal Salt 
Co. V. Diamond P. Transp Co., 68 S. 
Ct. 410, '302 U.S. -764, 82 L.Ed. 693. 

61. U.S.—The KaUe E., D.C.N.T., 46 
F.2d 634, 

63 C.J. p 80 note 46. 

52. U.S—The Lizzie D. >Shaw, C.C A. 
jSr.Y., 92 F,2d 66, certiorari denied 
International Salt Co. v. Diataond 
P. Transp. Go., 68 S.Ot 410, ,302 
U.VS. 7*64, 82 L.Ed.^ 6^93. . 


Contract not for benefit of cargo 
owner 

A contract between subcarrier and 
barge owner for transportation of 
cargo to its ultimate destination was 
not for benefit of cargo owner who 
had a through contract of carriage 
with initial carrier, and, hence, when 
cargo was damaged while in barges, 
cargo owner could not maintain a li¬ 
bel in personam ex contractu against 
the subcarrier—The Lizzie D. Shaw, 
CC.AN.Y., 92 P.2d 65, certiorari de¬ 
nied International Salt Co. v. Dia¬ 
mond P. Transp. Co., 68 S.Ot. 410, 
302 U.S. 764, 82 L.Bd. 593. 

53. U.S —'The Wm. Murtagh, D.C. 
N Y, 17 F. 259. 

N.Y.—Davidson v, Holden, 60 How. 
Pr. 327. 

54. U.S.—The ‘Wm. Murtagh, D.C.N. 
Y., 17 F. 259. 

55. U.S,—Charles Pfizer & Co. v. 
Conners Marine Co., C.A.N.Y., 176 
F.2d 218. 

Suflaolency of evidence 

(1) In libel by shipper for loss of 
cargo, evidence that tug captain, al¬ 
though starting voyage under ad¬ 
verse weather conditions, neglected 
to obtain weather reports, that after 
last two barges broke away from 
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tow they were permitted to remain 
adrift, although one was unmanned, 
and that one of the drifting barges 
capsized resulting in loss of cargo 
thereon and partial loss of cargo on 
other barge, established such negli¬ 
gence in the management of barges 
as to require a decree for libelant.—' 
Charles Pfizer & Co. v. Conners Ma¬ 
rine Co., supra. 

(2) In libel for damage to cargo 
of barge, evidence did not sustain 
finding that barge owners negligently 
ignored barge for about two days 
and took no steps to protect it.—^Lu- 
ria Bros. <Sb Co. v. Eastern Transp. 
Co., C.C.A.N.Y., S9 P.2d 900. 

56. U.S,—The Lizzie D. Shaw, C.C.A, 
N.Y., 92 P2d 65, certiorari denied 
International Salt Co. v. Diamond 
P. Transp. Co., 68 S.Ct. 410, 302 
U.S. 764, 82 L.Ed. 593. 

57. Me.—Cumberland County v. Cen¬ 
tral Wharf Steam Tow-Boat Co., 37 
A. 867, 90 Me. 95, 60 Am.S B.. 246. 

58. Me.—Cumberland County v. Cen¬ 
tral Wharf Steam Tow-Boat Co., 
supra. 

59. U S.—Trauffier v. Detroit & 
Cleveland Kav. Co., D.C.lsr.Y., 181 
•F. 256. 

63 C.J. p 81 note 55. 
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§§ 103-105 TOWAGE 

The tug and her owners are liable for the death 
or injury of persons killed or injured as a result 
of the tug’s negligence or other fault,as where 
the death or injury resulted from the fault of the 
tug in abandoning her tow;^^ failing to make a 
proper inspection of the tow before proceeding 
deliberately taking out a tow known to be unsea¬ 
worthy improper handling of towlines and 
putting to sea^s or failing to seek shelter®^ in bad 
or threatening weather. Where, however, the in¬ 
jury was not due to the negligence of the tower, the 
latter will not be held liable. 

Tow and her owners are liable for death or in¬ 
jury of persons resulting from their fault but 
there is no liability on the part of the tow and her 
owners in the absence of fault,or where the fault, 
if any, was not the proximate cause of the in¬ 
jury.'^ 

§ 104. Loss of, or Injury to, Property 

The liability of the tug or tow or both for Injury 


to the property of a person other than a cargo owner 
depends on the existence of negligence on the part of the 
vessel or vessels. 

The liability of a tug or tow or both for injury 
to the property of a third person other than a cargo 
owner depends on the existence of negligence on the 
part of the vessel or vessels, and there can be no 
liability in the absence of negligence,'^^. and the 
responsibility as between the tug and the tow de¬ 
pends largely on the peculiar circumstances of each 

case.'^2 

§ 105. - Liability of Tower 

The duty of a tug and her owners toward third per¬ 
sons is that of ordinary care of an expert, and they are 
liable for injury to property resulting from their negli¬ 
gence or fault. 

The measure of a tug’s duty toward third persons 
while engaged in towage service is that of ordinary 
care,that is, the ordinary care of an expert, 
required to know the channel and its ordinary cur- 


60. U.S.—^D. W. Ryan Towboat -Co, 
V. I>raper, C.C.A.Tex., 263 F. SI. 
certiorari denied 40 S.Ct, 483, 253 
U.S. 486, 64 L.Ed. 1026. 

63 C,J. p 81 note 57. 

Admiralty jurasdictlon over actions 
for personal injuries see Admiralty 
•§§ 62. 63. 

Personal injuries of seamen greneral- 
ly see Seamen 5§ 188-216. 

61- U.S.—^Alaska Commercial Co. v. 
Williams, Alaska, 128 F. 362, 63 
CC.A. 92. 

63 C.J. p 81 note 58, 

62. U.S.—^Uangelo v. John W. Uan- 
forthi Co., U.C.N.T., 192 F. 678. 

63 C.J. p 81 note 69, 

66 . U.S.—^Atkinson v. Scully, D.C.R". 

T., 246 F. 463. 

63 C.J. p 81 note 60. 

64. U.S.—-The P. P. Mller, D.C.N.T., 
180 F. 288. 

63 C.J. p 81 note 61. 

65. U.S.—-Larsen v. Cahill Towing* 
Line, C.CA.]Sr.Y., 6 F.2d 982. 

63' C.J. p 81 note 62. 

66 . U.S.—Egan v. Southern Towing 
Co., D.C.Md., 189 F. 643. 

63 C.J. p 82 note 63. 

67. U.S.—The John Kl G-ilklnson, U. 
CJSr.Y., 1.66 F. 868. 

63 C.J. p 82 note 65. 

68 . U.S.—Dangelo v. John W. Uan- 
forth Co., D C.N.T., 192 F. 678. 

63 C.J. p 82 note 66. 

69. U.S.—-REickman v. Taylor, C.A. 
Pau, l»71)»‘F.2d 327, cortiorarl denied 
69 S.Ct. 485, 336 U S. 906, 93 L.Ed. 
1071, F^eariug denied 69 S^Ct. 636, 
336 U.S. 924, 93 L Ed. 1083. . 

Assent to plan 

Where marine superintendent of 


railroad, whose car float with freight 
cars on board sank in river, arrang¬ 
ed for removal of cars from float by 
engaging tug owners to tow car float 
to shipyard and superintendent mere¬ 
ly assented to plan of tug owner 
whereby tug was attached to hawser 
of sunken float during night and 
sunken float caused the tug to sink, 
railroad was not liable for death of 
seaman on board tug.—^Hickman v. 
Taylor, supra. 

70- U.S.—Hickman v. Taylor, supra 
Breach of duty owing to others 

Where marine superintendent of 
railroad, whose car float with freight 
cars on board sank in the river, ar¬ 
ranged for removal of cars from float 
by engaging tug owners to tow car 
float to shipyard and tug was attach¬ 
ed to hawser of sunken float during 
night which caused the tug to sink, 
railroad's failure to mark submerged 
float with a lighted lantern as re¬ 
quired by statute did not render rail¬ 
road liable for death of seaman on 
tug, since failure constituted a non¬ 
performance of railroad’s duty to oth¬ 
er river trafflc tout not to the tug, 
which needed no marker to advise 
its occupants of the whereabouts 
of the float.—^Hickman v. Taylor, su¬ 
pra. 

71. La.—^Western Union Telegraph 

Co. V. Dampskitos Aktieselskatoet 

Mai, 147 So. 354, 176 La. 1081. 

Damage to cable held remote and 
unforeseeable 

That casting of anchor caused dere¬ 
lict to eettle on telegraphic cable un-‘ 
der* Mississippi River would not ren- 
dea^ ship and tug liable, where cast¬ 
ing* was necessary to prevent colli¬ 


sion and was at point so distant that 
damage to cable could not be fore¬ 
seen.—Western Union Telegraph Co. 
V. EVampskiba Aktieselskatoet Mai, 
supra. 

72. Wash.—Grays Harbor County v. 
The Brimanger, 18 P.2d 25, 171 
Wash. 396. 

Tug and ship lioth responsible 

Owners of steamship and two tugs, 
assisting ship to maneuver under her 
own power into berth at end of load¬ 
ing dock, were both responsible for 
damages resulting from collision of 
vessel with dolphin upriver from 
dock because of negligence in man¬ 
agement of vessel.—Patterson Oil 
Terminals, Inc. v. The Port Coving¬ 
ton, D,C.Pa., 109 F.Supp. 953. 

Pilotage clause in towage contract as 
j-mmaterial 

A pilotage clause in towage con¬ 
tract, whereby steamship's docking 
pilot became servant of ship and her 
owners, did not s.fCect tort liability of 
such owners and owners of tugs, as¬ 
sisting vessel in maneuvering into 
berth at end of loading dock, to own¬ 
er of dock and upriver dolphin, with 
which ship collided, regardless of ef¬ 
fect of such clafl^ as between par¬ 
ties to oontraet.-^Patterson Oil Ter¬ 
minals, Inc- V. The Port Covington^ 
supra. 

73- U.S.—-lie C. W. Hills, D.C.Ala, 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378, 164 C.C.A 661. 

74L U.jS.-^The C. W. Mills, D.C.Ala, 
^1 F. 204, affirmed The Mary Wit- 
Ueh, ’241 F. 378, 154 C.C.A. 65L 
63 C.J. p 82 note 69- 
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rents and dangers,and the proper method of 
making up*^® and mooring^^ tows; and the tug must 
)e of power sufficient to handle her towJ^ The tug 
and her owner are liable for loss of, or injury to, 
property of third persons resulting from their negli¬ 
gence or other fault,as where through fault of a 
tug engaged in towage damage is done to beacons,’^^ 
boardwalks,SI bridges,S2 or a third vessel.SS 

On the other hand, where it appears that the 
tug was not in fault, she may not be held responsible 
for damage to the property of third persons.S^ So, 
also, where negligence of one tug is not the proxi¬ 
mate cause of damage to the tow of a second tug, 
the first tug may not be compelled to respond in 
damages nor may a tower who has properly 
moored or landed his tow at completion of towage 
be held responsible for damage to third persons, 
arising thereafter.ss However, even though the 
injury, is the immediate act of another vessel, the 
tug is liable if her negligence is the proximate cause 

thereof.S7 


TOWAGE §§ 105-106 

Where tug furnishes pilot for tow, as where the 
tug^s captain serves as the pilot, his negligence is 
not imputable to the tug and its owners where he 
is a competent pilot,^^ 

Where both tug and third person are at fault, 
damages may be divided.^s 

§ 106. - Lriability of Tow 

Where the relation between tug and tow is that of 
independent contractors, as it generally is, there is no 
liability on the tow for the acts of the tug. 

As a general rule the relation between tow and 
tug is that of independent contractors,not that of 
master and* servant,or of principal and agent, 
and the tow is not responsible for the acts of the 
tug.93 Thus, the duty of the tow is to follow the 
tug;94 and, if the tow strikes and injures prop¬ 
erty of a third person, it is not liable for the re¬ 
sultant damage in the absence of its own negligence 
contributing thereto.^s 


75. U.S.—The C. W. Mills. DC.Ala., 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378. 154 C.C.A. 651. 

76. U.S.—The C. W. Mills, D.C.Ala,, 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378, 154 C.C.A 661. 

63 C.J. p 82 note 71. 

77. U.S.—^New Jersey Shipbuilding 
& Dredging Co. v. Tracy Towing 
Line, P.C.N.T., 42 F.2d 1005. 

63 C.J. p 82 note 72. 

78- Da.—Burgess v. Beebe, 3 La. 
Ann. 668. 

63 C.J. p 82 note 73. 

79. U S.—^Kew Jersey Shipbuilding & 
Dredging Co. v. Tracy Towing Line, 
D.C.OSr.T., 42 F.2d 1005. 

63 C.J. p 82 note 74. 

80. UJS.—The C W, Mills. D.CAla., 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378. 154 C.C.A. 651. 

■63 C.J. p 82 note 75. 

81. U.S —^In re Pennsylvania JEt Co., 
C.C.A.lsr.T., 48 F2d 569, certiorari 
denied James McWilliams Blue 
Line, Inc. v. Pennsylvania R. ^o., 
62 S;Ct 21. 284 U.S. 640, 76 L.Bd. 
544. 

63 C.J. p 82 n^Ote 76. 

88, Tex.—‘Magnolia Petroleum Co. v. 
City of Port Artihur,. Civ.App.. 209 
S.W. 803, 991. , 

63 C.J. p 83 note 77. i 

83 . U.S.—The S F 

Cas.N'o.2,798, fS Ben. ‘376. affirmed. 
C.C.. 5 ^<^^^0.2^789. 6 Ben. 370 
note, affirmed 23 WaH. 1, 23 L.Fd. 
146. 

63 C.J. p 83 iK>te 80. - 

liability of tug for damage to third 
vessels resulting from coUlsIcm 
generally see CoIUsIOib iS 59^3. ' 


Mooring to sunken barge 

(1) Orders given by pilot of steam¬ 
ship to tugs to moor the steamship 
to sunken barge did not relieve mas¬ 
ters of the tugs from duty of seeing 
that the lines were so secured as not 
to endanger the barge, but tugs could 
be held liable in rem if negligent 
mooring caused damage to barge.— 
The Anna O'Boyle, C.C.A.N.Y., 122 F. 
2d 286, rehearing denied 124 F.2d 
180. 

(2) Where buoyant vessel, moored 
to a sunken barge, exerted a strain 
that no bitt could withstand, insuffi¬ 
ciency of evidence to establish negli¬ 
gence of barge in failing to rearrange 
the lines so as to prevent damage did 
not mean that th^e was no negli¬ 
gence proved with respect to original 
securing of the lines by tugs as 
ground for recovery by barge owner 
from tug owner.—The Anna O'Boyle, 
C.O.A.K.T,, 124 F.2d 180. 

84^ U.S—Olympic Salt Water Co. v. 
Shipowners' & Merchants' Tugboat 
Co., C.C.A.Cal., 48 F.2d 49, certio¬ 
rari denied 62 S.Ct. 8, 284 U.S^. 619, 
76 L.Bd. 628. 

63 C.J. p 83 note 81. 

' 85^ U.S.—The Wyomlssing, .D.C.N. 

T.. 42 F.2d 666. 

63 C.J. p 83 note 82. 

88. Or.—Miami Quarry Co. V. Sea- 
borg Packing Cg., 204 P. 492, 103 
Or. 362. 

63 C.J. p 83 not© 83. ' ; 

87. Minn-—^Butler-Ryan Co. v. Wil¬ 
liams, 88 N.W. 3, 84 Minn. 447. 

8^ U.S .—ITew Jersey Bell Tel. Co. 
V. Standard Oil Co.; N. D'C.N.T., 
83 F.Supp. 806. 


Tug captain held competent pilot 

WTaere tug captain acting as pilot 
had forty-two years of experience but 
did not know of cable area and drop¬ 
ped anchor which fouled cable after 
failing to compensate for flood tide 
in handling ship, tug contractor was 
not liable for damages on theory that 
incompetent pilot was furnished In 
violation of pilotage clause of con¬ 
tract providing that tugs were to 
remain liable for specific acts of neg¬ 
ligence although tug captain was to 
become servant of owner with respect 
to handling of vessel.—-New Jersey 
Bell Tel. Co. v. Standard Oil Co., N. 
J., supra. 

89. U.S.—The Britannia, N-X., 253 
F. 68-3, 164 C.C.A. 499. 

63 C.J. p 83 note 86. 

90 . U.S.—The C. W. Mills, D.CAla, 
241 F. 204, aflarmed The Mary Wlt- 
tich, 241 F. 378, 164 C.CA. 651. 

91 . :Mass.—Sproul v. Hemmingway» 
14 Pick. 1, 25 Am.D. 360. 

63 C.J. p 84 note 88. 

92. U.S.—The C. W. Mill?. D C.AJa, 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378, 164 C.C.A. 651. 

93. U.S.—^Wilmington Ry, Bridge 
Co. V. Franco-Ottoman Shipping 
Co., N.C., 259 F. 166, 170 C.C.A. 
234. 

63 CJ. p 84 note 90* 

Liability for damage to other vessel 
by collision see Collision §§ 5'9-T8. 

94. U.S.—The Margaret Thomas, D. 
CMd., 183 F. 336. 

95. U.S—The C. W. Mills, B.C^Ala, 
241 F. 204, affirmed The Mary Wit- 
tich, 241 F. 378, 154 CC.A. 661. 

63 C,J. p 84 note 93, 
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§§ 106-108 TOWAGE 

On the other hand, where the circumstances are 
such that the doctrine of independent contractor 
does not apply, the vessel being towed is liable for 
damage caused by it.^^ Thus, the tow and its own¬ 
ers are responsible for the negligence of a pilot 
employed by them causing injury to property,even 
though such pilot was furnished by the tug’s own¬ 
ers,^ ^ provided the tug’s owners were not negligent 
in furnishing an incompetent pilot, 

In any event, where the act of the tow was not 
the proximate cause of damage to property of a 
third person, recovery will be denied.^ 

§ 107. Actions and Proceedings 

General rules apply in actions and prcfceedings to 
determine the liability of a tug or her tow for damage 
to third persons. 


General rules governing civil actions apply where 
appropriate in actions and proceedings to deter¬ 
mine the liability of a tug or its tow for damage to 
third persons.^ Thus, the liability or ultimate legal 
responsibility of the owners of the tugboats cannot 
be determined in an action against the towed vessel 
to which the tugboat owners are not parties.^ In 
accordance with general rules, a third person suing 
a tug or tow for damages has the burden of prov¬ 
ing the negligence of the defendant vessel or ves¬ 
sels,^ and must do so by clear and convincing evi- 
dence.5 So, also, general rules governing trial 
control in suits of this character.^ 

Damages. The general rules as to damages gov¬ 
ern in suits against tug or tow for injury to third 
persons.*^ 


VIL LIABILITY OF THIED PERSONS FOR INJURY TO TOWER OR TOW 


§ 108. In General 

The liability of a third person for damage to a tug 
or tow depends on whether such damage resulted from 


such person's fault; and the consignee of a tow may be 
liable for damage resulting from his failure to use care 
to provide a safe berth. 


96- Wash.—Grays Hartior County v. 
The Brimanger, 18 P.2d 25, 171 
Wash. 396. 

97. U.S.—^New Jersey Bell Tel. Co. 
V. Standard Oil Co., N. J., D.C.N. 
¥., 88 F.Supp. 866. 

96. U.S.—»Nrew Jersey Bell Tel. Co. 

V. Standard Oil Co, N.J., suprau 
Baanago to cables; pilot as tempo¬ 
rary officer 

Where ship piloted by pilot fur¬ 
nished by corporation employed to 
move ship, and being moved by tug¬ 
boats furnished by same corporation, 
dropped anchor with master's approv¬ 
al to avoid collision with bridge, and 
damaged submarine cables crossing 
river, ship was held responsible; doc¬ 
trine of independent contractor did 
not apply where corporation, at ship¬ 
owner's request, furnished tugs and 
pilot to move ship, since corpora¬ 
tion furnishing tugs acted as ship’s 
agent, and pilot furnished became for 
time being officer of ship performing 
special duty.—Grays Harbor County 
V. The Bnmanger, 18 P.‘2d 26, 171 
Waush. 396. 

99. U.S.—^New Jersey Bell Tel. Co. v. 
Standard Oil Co., N.J., D.aN.Y., 88 
F.Supp. 806. 

1. U.S —The A. Ja. Walker, D C.tM:d., 

• 46 F.2d 621. 

63 C.J. p 84 note 93. 

2 . Wash.—^^Grays Bfarbor County v. 
The Bnmanger, 18 P.2d 25, 171 
WAsh. 396. 

3. W^sh.—Grays Harbor County v 
The Brimanger, supra. 


Damage to cables 

Where motor ship being moved by 
tugboats dropped anchor, damaging 
city's and county's submarine cables 
in river, to avoid collision with 
bridge, ultimate legal responsibility 
of tugboat owners could not be deter¬ 
mined In action by county and city 
against motor ship to which tugboat 
owners were not parties.—Grays Har¬ 
bor County V. The Bnmanger, su¬ 
pra. 

4, U.S.—^The Wyomissing, D.C.N'.T., 
42 F2d 666. 

63 C.J. p 84 note 96. 

KegligexLce In particular acts 

Libelant, injured while standing 
near stern rail on deck of barge be¬ 
ing towed by tug when tug picked 
up another barge astern of first 
barge, as barges came together, bad 
burden to establish affirmatively 
charge that tug was negligent in at¬ 
tempting tandem formation instead 
of placing barges side by side and 
in haulinig second barge out of berth 
before barges had been made fast 
at both corners.—The Authentic, P. 
C.N'.Y., 16 F.Supp. 780, affirmed, C.C. 
A., In re Tice Towing Line, 39 F.2d 
1020. 

5. U.S.—The Wyomissing, D.C.N'.Y., 
42 F.2d 666. 

63 C.J. p 84 note 96. 

BvidexLce held sufficient 

(1) To show that ship and fug 
did not drop anchor upon or other¬ 
wise damage telegraphic cable under 
river w|th anchor.—^Western Union 
Telegraph Co, v. Dampskibs Aktiesel- 
skabet Mai, 147 So. 364, 176 La. 10^84. 
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(2) To sustain findings that dam¬ 
age was negligently occasioned with 
the privity and knowledge of owners 
of tug and barge.—^The Marguerite, 
CC.AWis., 140 F.2d 491. 

(3) Other evidence see 63 C.J. p 84 
note 9 6 [b]. 

Evidence held insufficient 

(1) To sustain libelant’s burden to 
establish affirmatively that tug was 
negligent in attempting tandem for¬ 
mation instead of placing barges side 
by side and in hauling second barge 
out of berth before barges had been 
made fast at both corners—The Au¬ 
thentic, D.C.bT.Y., 15 F.Supp. 780, af¬ 
firmed, C.C.A., In re Tice Towing 
Line, 89 F.2d 1020. 

(2) Other evidence see 63 C.J. p 
84 note 96 [c]. 

6. Tex.—^Magnolia Petroleum Co. v. 
Oity of Port Arthur, Civ.App., 209 
S.W. 803, 991. 

63 C.J. p 85 note 98. 

Hearing or trial in admiralty see Ad¬ 
miralty §§ 145-166. 

Svideuce held to present (questions 
of fact: as to whether negligence of 
tower was a proximate cause of the 
accident, and as to whether the in¬ 
jured person was free from contribu¬ 
tory negligence.—^Fox v. Tice Towing 
Line, 43 H.:^2d 69, 288 H.Y. 663. 

7. U.S.—In re Pennsylvania R. Co., 

CCA.b^'.Y., 48 F.2d 669, certiorari 
denied James McWilliams Blue 
Lfine, Inc. v. Pennsylvania R. Co., 
52 S.Ct. 21, 284 U.S; 646, 76 L.Ed. 
644. s , 

63 C.L p ^35 noi% L* ^ ^ 
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In accordance with general principles, a third per¬ 
son may be held liable for damage to a tug or tow 
where the damage results from such personas negli¬ 
gence or affirmative misconduct but not other¬ 
wise.® 

Consignee of a tow is bound to use reasonable 
care in providing a safe berth,^0 and to give notice 
of any concealed dangers therein and, where he 
fails in such duties, may be held responsible for 
resultant damage to the tow.^® 

§ 109. Actions 

General rules apply In actions and proceedings to 
determine the liability of third persons for injury to a 
tug or tow. 


General rules governing practice and procedure 
in civil actions apply where appropriate in actions 
and proceedings to determine the liability of third 
persons for injury to a tug or tow.^® 

If vessel in tow by one tug collides with vessel 
in tow by another tug and is injured, and the two 
tugs are libeled in one proceeding in admiralty to 
recover damages for the injuries sustained, the bur¬ 
den of proof is on libelant to establish negligence 
against each tug separately and admissions in 
the answer on the part of one tug cannot be used 
against the other tug to relieve the injured vessel 
of this burden.15 


toward or TOWARDS. Although said to be a 
word of somewhat indefinite meaning, the general 
significance of which is controlled by the context,^ 
^^toward” or ^^towards” has been defined as a word 
of very comprehensive signification,^ indicating, in 
one sense, direction in space,^ and meaning in the 
direction of.^ In this sense ^'toward” or ^^towards” 
is defined as meaning in a course or line leading 
to;5 in the direction to; with direction to.® In 
another sense, ^^toward^^ or '^towards’' means with 
ideal tendency to;7 and in still another sense, near¬ 
ly.® 


‘^Toward’^ or ^^towards” has been held to be 
equivalent to, or synonymous with, ^^at” see 7 C.J.S. 
p 153 note 18, and see ante p 910 note 87. 

TOWER. In oil-well drilling parlance, ^^tower’^ 
means the same as ^^shift” in mining parlance, as 
stated in Mines and Minerals § 3 h. 

TO WIT, See ante p 910 notes 91-99. 

TOWN*. The word ^^town” is defined in Towns § 1, 
and also in Municipal Corporations § 1 e. Statutes 
in some states require that railroads erect fences 
except in towns, villages, and cities, and what con¬ 
stitutes a ‘^town’^ within the meaning of such stat- 


8 . XJ.S.—The Three Brothers, N.T., 
170 F. 48, 9S OC.A. -322. 

63 C,J. p 85 note 4. 

Persona or vessels liable for loss of, 
or injury to, oarg’o see Shipping 
§ 162. 

The state may he liable for dam¬ 
age to a tug resulting from a colli¬ 
sion with an underwater obstruction 
negligently left by the state m the 
construction of a bridge.—^Kennebec 
Towage Co. v. State, 62 A.2d 166, 142 
Me. 327. 

9 , U.S.—The J. H. Williams, D.C.N". 
Y., 266 F. 660. 

63 O.J. p 86 note 6, 

Duty and. negUgence of master 

The towing of vessels in a naviga¬ 
ble river is a well-known and dis¬ 
tinctive business, and due care must 
be exercised by master, or directing 
agents, of a tugboat, and negligence 
of a master who brings about a col¬ 
lision or contributes to an injury will 
prevent recovery of damages by the 
owners.—Kennebec Towage Co. v. 
State, 62 A.2d 166, 142 Me. 827. 


10- U.S.—The Stamford, D.C.NT.Y., 35 | 

F.2d 65—The Eastchester, C.C.A.]Sr. | 
Y., 20 F.2d 357. I 

11- U.S.—The Eastchester, supra. 
Danger from falling tide 

U.S—The Stamford, D.C N*.Y., 35 F. 
2d 56. 

63 C J. p 85 note 7 [al. 

12. U.S.—The Stamford, supra. 

63 C.J. p 86 note 8. 

13- U.S.—International Contracting 
Co. V. Walsh, D.C.N.Y., 115 F. 851. 
presumption from unexplained part¬ 
ing of lines 

Unexplained parting of lines from 
one tow to another, causing injury to 
rear tows, is presumptively due to 
insufficiency of the lines and, where 
the latter were furnished by the own¬ 
er of the Injured tows, he may not 
recover against the person who hired 
the tows —^International Contracting 
Co. V. Walsh, supra. 

14. U.S.—The Li, P. Dayton, N.Y., 7 

S.Ct. 668, 120 U.S. 337, 30 L.Ed. 
669. 

15. U.S.—The L. P. Dayton, supra 
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1. Miss.—State v. Cunningham, 55 
So. 115, 117, 107 Miss. 140, 61 L.R. 
A.,N.S., 1179. 

2. Or.—State v. Trent, 259 P. 893, 
898, 122 Or. 444. 

63 C.J. p 86 note 4. 

Phrases employing the words ‘'to¬ 
ward" or “towards" and of which 
more recent adjudications have not 
been found see '63 C.J. p 86 notes 12- 
18. 

3 . Or.—State v. Trent, 269 P. 893, 
898, 122 Or. 444. 

4. Miss.—State v. Cunningham, 65 
-So. 115, 117, 107 Miss. 140, 61 L.R. 
A.,N.S., 1179. 

63 C.J. p 86 note 6. 

5. Mich.—People v. Kreidler, 147 NT. 
W. 659, 660, 180 Mich. 654. 

Or.—State v. Trent, 269 P. 893, 898, 
122 Or. 444. 

6. Tex.—Hudson v. State, 6 Tex. 
App. 665, '576, 676, 32 Am.R. 593. 

7. Tex.—^Hudson v. State, supra. 

63 C.J. p 86 note 10. 

8- Tex.—Hudson v. State, supra- 



TOWN 86 C.J.S. 

ntes is treated in Railroads § 570. The term is used ( in various plirases which are set ont in the note.® 


9. Plirases 

<1> "Town see Towns 

53 - 59 . 

(2) “Town brides'* see Bridges f 1. 

(3) “Town clerfc*’ see Towns } 50. 

(4) “Town datozn'* see Z5 C.J.S. p 
1005 note 85. 


(5) “Town hall** and **town house” 
see Towns 5 46. 

(6) “Town meeting” see Towns §} 
39-52. 

(7) “Town paupor** see Paupers $ 

1 . 


(8) “Town’s poor” see Paupers § 1. 

(9) Other phrases employing the 
word “town” and of which more re¬ 
cent adjudications have not been 
found see 63 C.J. p 87 note SO-p 88 
note 68. 
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Thimble . 778 

Thin . 778 

Thing . 778 

Thing of value . 779 

Think . 779 

Thio . 780 

Third . 780 

Third party or third person. 780 

Third possessor . 781 

This . 781 

Thixotropic . 782 

Thoroughbred. 782 

Thoroughfare . 782 

Thoroughly . 783 

Those . 783 
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Page 

Though . 783 

Thought . /80, /83 

Thoughtless . 783 

Thousand . 783 

Thread . 783 

Threaten . 784 

Threatening . 784 

Three . 812 

Thresh . 812 

Thresher . 812 

Thrombophlebitis . 812 

Thrombosis . 812 

Thrombus . 812 

Through . 813 

Throughout . 814 

Throw . 815 

Throwster . 815 

Thrust . 815 

Thuja gigantea . 815 

Thumb . 815 

Thunder . 815 

Thus . 815 

Thwart . 815 

Thyratron . 815 

Thyroid . 816 

Thyroxin . 816 

Tick . 816 

Ticker . 816 

Ticket . 816 

Tickler . 816 

Tide . 816 

Tideland . 821 

Tidewater . 822 

Tideway . 822 

Tie . 822 

Tierras . 822 

Tiger . 822 

Tight . 823 

Tile . 823 

Till . 823 

Tillage .. • 823 

Tiller . 823 

Tilly . 823 

Tilt . 823 

Timber . 823 

Timber culture entry. 824 

Timbered . 824 

Timberhead . 824 

Timbering . 824 

Timbre .. 824 

Timekeeper . 905 

Timely . 905 

Timer . 905 


Page 


Time-table . 905 

Timidity . 905 

Timkin bit. 905 

Timometer . 906 

Timores vani sunt aestimandi qui non cadunt in 

constantem virum . 906 

Tincture .. 906 

Tip . 906 

Tipo . 907 

Tippers . 987 

Tipple . 907 

Tire . 907 

Tissue . 907 

Tithes . 907 

Tithing. 907 

Title . 907 

Titulo . 908 

Titulus est justa causa possidendi id quod 

nostrum est . 909 

Tivoli . 909 

To (English) . 909 

To (Norwegian) . 910 

Toast . 910 

Tobacco . 911 

Toboggan . 911 

Together . 911 

Together with . 911 

Toggle . 911 

Toilet . 912 

Token . 912 

Tolerable . 912 

Tolerably . 912 

Tolerance . 912 

Tolerate . 913 

Toll . 913 

Tolle voluntatem et erit omiiis actus indifferens 915 

Toll house . 915 

Tollitur . 915 

Tomate . 915 

Tomato . 915 

Tomb . 915 

Tombstone . 915 

Ton . 915 

Tongs . 915 

Tongue . 915 

Tonic ... 915 

Tonnage . 915 

Tontine insurance . 915 

Too . 915 

Tool . 915 

Top ... 917 

Topman . 918 

Torch . 918 

Torment . 918 











































































































WORDS & PHRASES 


Page 

Tornado . 918 

Tornado insurance . 918 

Torrens . 918 

Torsion . 919 

Tort-feasor . 919 

Torticollis . 919 

Tortious . 919 

Tortura legum pessima . 986 

Torture .. 986 

Torulosis . 987 

Tota . 987 

Total . 987 

Totalizator . 987 

Totally . 987 

Totidem verbis. 987 


Page 

Toties quoties. 988 

Totius . 988 

Toto . 988 

Totten trust .. 988 

Totum prssfertur unicuique parti. 988 

Touch . 988 

Tourist . 988 

Tout .. 988 

Tow . 988 

Toward . 1063 

Towards . 1063 

Tower . 1063 

To wit . 910, 1063 

Town . 1063 
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INDEX TO 


TELEGRAPHS. TELEPHONES, RADIO, 
AND TELEVISION 


Abandonment, 

Easement to maintain lines over private property 
founded on grant, § 44, p. 58 
Franchise to use and occupy streets, § 32 
Interest in old poles affecting liability for in¬ 
juries, § 54 

Perpetual franchise, rights under, § 19 
Railroad right of V 7 ay easement, § 42 
Rule prescribing free delivery limits, § 150, pp. 
184, 185 

Service or facilities, § 65 

Approval of regulatory body, § 78 
Abbreviations in message. 

Natural, proximate and contemplated damages 
for negligent transmission, § 209 
Parol evidence to explain in action against tele¬ 
graph company for damages, § 192, p. 216 
Abutting owners, 

Action for injuries from construction and main¬ 
tenance, § 55 

Damages for construction of road without con¬ 
sent, § 64 

Injunction against use of line in front of prem¬ 
ises, § 55 

Reliance by abutting owner on care of telegraph 
and telephone company in constructing lines, 
§ 51 

Right to erect poles as subject to abutting own¬ 
er’s right to maintain trees proj'ecting over 
street, § 50 

Rights not affected by construction in street, § 41 
Acceptance of contract, damages for breach of duty 
in transmitting, § 215 

Acceptance of offer, damages for error in telegram 
accepting offer, § 225 
Acceptance of telegram, 

Action for damages for refusal to accept, §§ 1T2- 
199, pp, 203-226 

Contract arising from acceptance, § 125 
Duty to accept, §§ 127-138, pp, 168-171 

Blanks, telegrams not on regular blanks, § 132 
Cipher telegrams, 1130 
Collect telegrams, § 133 
Compel^ng lines, diit^ to accept messages 
from or for, § J38 , 

Dead head telegram, § 133 
Gambling transaction, message relating to, 
§ 128 

lEegal or immoral telegrams, § 1!^8 
Indecent language, telegrams using, § 129 
Libelous telegram, § 131 
'Obscene language, message using, § 129 
Office hours, (luty to accept messages print¬ 
ed ou^'ide hours, | l35 
Oral message^ S 132 ,, . , , . , ^,^4 


Acceptance of telegram—Continued 
Duty to accept—Continued 

Other telegraph companies, duty to accept 
telegrams for or from, § 138 
Parallel lines, duty to accept telegrams 
from or for, § 138 

Points not on company’s lines, telegrams 
for, § 137 

Prepaid telegrams, § 133 
Profanity, telegram using, § 129 
Revenue stamps, duty to accept telegram 
not properly stamped, § 174 
Sunday, acceptance of telegrams presented 
on, § 136 
Telephone, 

Acceptance of message transmitted over, 
§ 132 

Mistake in writing down telephoned 
telegraph, § 139 
Unsigned messages, § 127 
Unstamped telegrams, § 134 
Writing, requirement that message submitted 
for acceptance be in writing, § 132 
Nature and form of action for refusal to accept, 
§ 178 

Penalty for refusal to accept, § 106 
Pleading affixation of revenue stamps in action 
against company for refusal to accept, § 185 
Right of action for refusal to accept, § 172 
Sender as person entitled to sue for refusal to 
accept, § 173 

Access to business places, duty to furnish safe access, 
§ 45 

Accounts of companies, powers of Federal Communi¬ 
cations Commission, § 81, p. 98 
Act of God, 

Excusing delay of transmitting telegram, 5 141, 
p. 174 

Proximate cause of injuries, § 52, n. 49 
Actions, 

Breach of contract with telephone company, § 272, 
pp. 279, 281 

Cancellation of notes by stockholder, § 17 
Claim against telegraph company for damages, 
bringing suit as equivalent to claim, § 171, 

p. ?02 

Compensation for use and occupancy of streets, 
§34 

jOonnections, 

Action against telephone company for failure 
to make proper connections, § 272, p. 280 
Calls with other telephone subscribers, § 272, 

p. 282 

Tdephone lines, actions for failure or delay, 
§ 272, pp. 279, 280 



TEL. & TEL., RADIO & TELEVISION 


Actions—Continued 

Directory of telephone companies, 

Duplicating number in, § 272, p. 281 
Failure to list subscriber’s name, § 272, pp. 
279-281 

Discontinuance of telephone service, § 272, pp. 279, 
280, 283 

Discrimination, § 73 

Emergency telephone calls, actions for failure to 
make connections, § 272, p. 280 
Facilities, action for failure to furnish, § 73 
Federal wartime control, 

Right of action accruing before control, § 100 
Right of actions accruing during federal 
control, § 101 

Foreclosure of lien or mortgage, § IS 
Injunction, generally, post 

Injuries from construction, maintenance and 
equipment, §§ 55-64, pp. 68-79 
Injuries to or destruction of lines, § 281 
Money, transmission of, § 250 
Negligence or default of telegraph company, 
§§ 172-199, pp. 203-226 
Overcharges, action to recover, § 95 
Payment of charges, action to compel, § 94 
Penalties, action to recover, §§ 113, 114, pp. 157- 
161 

Service, action relating to, § 73 

Telephone service, § 272, pp. 278-283 
Address, care and duty in delivering message with 
insufficient or erroneous address, § 148 
Addressee of telegram, duty of telegraph company 
to ascertain identity and whereabouts, § 145 
Administrative agency, adequacy of service furnished 
determined by, § 66 
Administrative proceedings, 

Federal Communications Commission, generally, 
post 

Public service commission and other bodies, gen¬ 
erally, post 

Admissibility of evidence. Evidence, generally, post 
Admissions by telegraph company’s agent in action 
for damages, § 192, p. 217 

Advances, damages for loss from failure to obtain 
advance resulting from telegraph company’s neg¬ 
ligence, § 223 

Adverse possession. Prescription, generally, post 
Advertising, 

Expense for rate making purposes, § 86, p. 120 
Telephone directories, § 265 
Affection between addressee and relative in action 
against telegraph company for mental anguish, 
§ 192, p. 218 

Agency offices substituted for telegraph offices, § 78 
Agent of telegraph or telephone company. 

Acceptance by agent of telegram for points not 
on company’s line, § 137 

Acts outside scope of employment, liability for, 
§ 285 

Admissions by agent in action for damages, § 192, 
p. 217 

Censor, agent acting as military censor or as 
agent of company, § 149 

Declarations of agents in actions against com¬ 
pany for damages, § 192, p. 217 
Declarations of agents in actions against tele¬ 
graph company for damages, § 192, p. 217 


Agent of telegraph or telephone company—Continued 
Exemplary damages, liability for acts of agent, 
§ 202 

Forged message by agent, liability for, § 155 
Habit of receiving agent, evidence in action for 
damages, § 192, p. 217 

Informing agent of importance or urgency of 
message in action for damages, evidence of, 
§ 192, p. 217. 

Knowledge of, 

Libelous character of telegram, § 156 
Office hours of terminal office, § 141, pp. 174, 
175 

Limitation of liability, sender as bound by con¬ 
ditions in telegram written by agent, § 161, 
p. 194 

Mistake by agent in, 

Telephoning message to addressee, § 152 
Writing down oral telegram, § 139 
Parol evidence of informing agent of importance 
of message, § 192, p. 216 

Railroad’s duty, delay in transmitting telegram 
excused by performance of railroad duties, 
§ 141, p. 174 

Ratification of acts affecting liability of tele¬ 
graph company for exemplary damages, § 202 
Refusal by agent to accept telegram for points on 
company’s line, § 137 

Service of claim for damages on, § 171, p, 202 
Tortious acts, liability for, §§ 284, 285 
Writing telegram by agent, liability for error or 
insufficiency of name and address in telegram 
written by, § 148 

Agents, 

Action by agent of undisclosed principal for neg¬ 
ligence, § 176 

Addressee’s agent, delivery of telegram to, § 151 
Person entitled to sue for negligence of telegraph 
company, § 176 

Person in whose care telegram is addressed, de¬ 
livery to, § 151 

Question for jury whether person is agent of 
plaintiff or defendant in action against tele¬ 
graph company for damages, § 195, p. 221 
Sender’s agent, 

Message written by agent on blank containing 
conditions as binding on sender, § 161, 
p. 194 

Messenger as agent for sender, stipulations 
as to, § 168 

Person entitled to sue for telegraph com¬ 
pany’s negligence, § 176 
Telegraph company’s agent writing down oral 
telegram as sender’s agent, § 139 
Agreements. Contracts, generally, post 
Airports, removal or relocation of lines located on 
highway near, § 37 
Alteration of franchises, § 12 
Amendment, 

Charter of telegraph and telephone companies, 
§ 9 

Franchise, § 12 * 

Pleadings, 

Action against telegraph company for dam¬ 
ages, § 189' 

Action to recover penalty, § 114, p. 159 
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Answer, 

Action against telegraph company for damages, 
§ 187 

Injuries from construction, maintenance and 
equipment, § 59 

Anti-trust acts, person entitled to question whether 
purchase of another line violates act, § 14 
Appeal and error, 

Action against telegraph company for damages, 
§ 199 

Federal Communications Commission’s order on 
application for television license, § 316 
Public service commission’s order refusing to ap¬ 
prove amendment of corporate charter, § 9 
Rate order of public service commission, § 90, pp. 
136-144 
Appearance, 

Injuries from construction, maintenance and 
equipment, action for, § 58 
Proceedings before Federal Communications 
Commission, § 81, p. 99, n. 76 
Appliances, evidence in action for injuries from de¬ 
fective or dangerous condition, § 60, p. 74 
Assault by agent or employee, § 284; § 285, n. 9 
Assets, stockholders’ agreement to consent to sale, 
§ 14 

Assignments, 

Contract for construction and maintenance of 
line on railroad right of way, § 42 
Grant of right to use private lands, § 44, p. 57 
Right to occupy and use highways, § 30 
Unaccepted franchise, § 14 
Associations, §§ 5-19, pp 16-30 

Criminal responsibility intercepting divulging 
communication, § 122, p. 165 
Assumption of risk from defective or dangerous con¬ 
struction and maintenance, § 51, n. 30; § 56 
Atmospheric conditions, 

Errors in transmission due to, § 143 
Excusing delay in transmitting telegram, § 141, 
p. 174 

Attorney’s fee as element of damages for breach of 
duty to transmit money, § 251, n. 25 
Automatic cut-off device, use of as discrimination, 
§ 74, p. 88, n. 14 
Automobiles, 

Care of telephone company as to motorists in re¬ 
moving limb from tree, § 45, n. 29 
Contributory negligence of guest in automobile 
injured by pole, § 51, n. 30 
Findings, 

Action for injuries to guest riding in auto¬ 
mobile, § 63, n. 79 

Contributory negligence and proximate cause 
in action for injuries from pole, § 63, 
n. 80 

Injuries to automobile from failure to repair 
highway, § 50, n. 11 

Injury by automobile to telephone pole, liability, 
§ 280, n. 76 

jProximate cause of injury to passengers from col¬ 
liding with poles, § 52, n. 46 
Questions for jury in action for injuries from 
construction and maintenance, § 61, n. 65 . 
Res ipsa loquitur doctrine in action fox injuries 
from negligent maintenance, § 60,. p. 73, n 26 


Bad character, 

Applicant for service as ground for refusal, § 72, 

p. 86 

Telephone subscriber as ground for discontinuing 
service, § 269, p. 276 

Bail, damages for delay in delivering telegram to bail 
resulting in further detention in jail, § 233 
Bailment, contract to transmit money as not bailment, 
§ 248 

Bicycle ridden by messenger, injuries by, § 284, n. 1 
Bids for use of streets and highways, § 26 
Blanks, 

Duty to accept telegrams not on regular blanks, 
§ 132 

Evidence of blank in action against telegraph 
company for damages, § 192, pp. 216, 217 
Limitation of liability of telegraph company, 
Admissibility of blank in evidence, § 192. 
pp. 216, 217 

Message written on wrong blank containing 
limitations as binding on sender, § 161, 
p. 194 

Not binding on senders not using blanks, 
§ 161, pp. 191, 195 

Person using blanks for sending messages as 
bound by conditions limiting liability, 
§ 161, p. 193 

Presumption as to condition of blank when filed 
for transmission, § 191, p. 214, n. 65 
Blasphemous language, refusal to accept telegram 
using, § 129 

Board of education, waiver of provision in franchise 
requiring company to furnish telephone service 
at reduced rates, § 84, p. 103, n. 34 
Boards. Public service commission, generally, post 
Bonds, 

Corporations or companies, § 17 
Refund of excessive or increased rates, § 90, 
pp. 131, 140, 143, 144 
Secure construction of system, § 29 
Bookmaking, 

Discontinuing telephone service used In aiding 
bookmaking, § 269, p. 276, n. 44, 45. 

Refusal to allow public telephone service as dis¬ 
crimination, § 72, p. 86 

Restoration of discontinued service on acquittal 
of charge, § 270, n. 62 

Branch exchange. Private branch exchange, general¬ 
ly, post 

Bridge as part of highway included in grant of right 
to use or occupy, § 27 
Broadcasting. Radio broadcasting, post 
Bucket shop, duty to furnish market quotations to, 

§ 253 

Building contracts, loss of contract resulting from 
nondelivery of telegram, § 217 
Bulldozer injuring underground telephone conduit, 
liability for injuries, § 281, n. 78 
Burden of proof, 

Action against telegraph company for negligence, 
§ 191, pp. 212-215 

Compensation for use or occupancy of street, 
§ 34 

Depreciation as not excessive for rate making 
purpose^. § 86, p 122 

DisonminaLion as to rates as justifiable, § 72, 
p. 87 
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irden of proof—Continued 
Federal Oommunications Commission, proceedings 
before, § 81, p. 99 

Renewal of radio station’s license, § 305 
Financial responsibility of applicant for radio 
station license, § 308, p. 325 
Injuries from construction, maintenance and 
equipment, action for, § 60, pp. 72, 73 
Injuries to, or destruction of lines, § 281, n. 78 
Judicial proceedings to review rate order, § 90, 
p. 138 

Messenger, injuries by, action for, § 284, n. 1 
Money, actions relating to money transfers by 
telegraph, § 250 

Overcharges, action to recover, § 95 
Penalties, action to recover, § 114, pp. 159, 160 
Proi>erty included in rate base, § 86, p 110, n. 21 
Public service commission’s order, burden of prov¬ 
ing unreasonableness or unlawfulness on 
review by courts, § 81, p. 96 
Rate proceedings before public service commis¬ 
sion or similar body, § 90, pp. 133, 134 
Rates, just and reasonable rates, § 89 
Telephone service, actions relating to, § 272, p. 281 
lurglar alarm service, § 279 

Company maintaining as telegraph company, § 9 
Rights, franchises or privileges as constituting 
contract, § 30 

lusiness, determination by company of limits within 
which it will carry on business and character 
of such business, § ^ 
business hours, § 67 

Power to regulate, § 79 

business listing of telephone subscribers in directory, 
§ 265 

business messages, mental suffering doctrine inappli¬ 
cable to, § 237, p. 249 
lable. 

Defined, § 4 

Transmitting money to foreign countries, § 249 
Cablegrams, 

Delay of connecting carrier excused by war, § 157 
Negligent failure to stop in transit, § 144 
Transmission of preferential cablegrams, § 141, 
p. 176 

Danal lands, construction of telephone lines over, § 24, 
p. 35 

Cancellation, 

Contract for sale of telephone system, § 14 
Notes issued by corporation, § 17 
Capital of telegraph and telephone companies, § 10 
Carmack Amendment, application for Joss or injury 
for money transmitted to foreign country, § 249 
Carriers. Conunon carriers, generally, post 
Censor, agent of telegraph company acting as military 
censor or agent of company, § 140 
Certificates of convenience or necessity, § 20 

Discontinuance, reduction or impairment of serv¬ 
ice dependent upon, § 78 

Certiorari to review rate order of public service 
commission, § 90, p. 137 
Change, 

Location, § 37 

Equipment on private land, § 44, p. 67 
Overhead to - underground system, § 38 
Charges. Rates and charges, generally, post 


Charitable contributions as operating expense for 
rate making purposes, § 86, p. 120 
Charitable institutions, reduced rates to institutions 
as discrimination, § 72, p. 87 
Charters, §§ 9, 11 

Lease of franchise, charter authorizing, § 15 
Municipal charter authorizing grant to telephone 
company to use streets, § 27, n. 2 
Children. Infants, generally, post 
Cipher messages, 

Duty to accept, § 130 
Failure to transmit, § 140 
Limitation of liability for errors in, § 166 
Nominal damages for breach of duty respecting 
transmission, § 209 

Pleading setting out translation in action for 
damages, § 184 

Circumstantial evidence, negligence in action for 
injuries from construction and maintenance, § 60, 
p. 75 

Claim for penalty, failure to present as defense in 
action for penalty, § 113 

Claims against telegraph company for damages, 
Burden of proving noncompliance with stipula¬ 
tions, § 191, p. 213 

Condition precedent to action for negligence 
against telegraph company, § 179 
Pleading compliance with requirements in action 
against telegraph company for damages, § 185 
Presentation of, § 171, pp. 200-203 
Presumption of giving notice of claim, § 191, p. 
214, n. 65 

Question for jury as to reasonableness of require¬ 
ment requiring claim, § 195, p. 224. 
Statutory requirements, § 1^ 

Classification of telephones into business and resi¬ 
dence telephones, § 256 

Classified sections of telephone directories, § 265 
Defenses in action for failure to list subscriber’s 
name, § 272, p. 279 

Clearance between lines at crossing with similar 
lines, § 35 
Clergymen, 

Mental anguish as damages for nonarrival of 
clergyman caused by telegraph company’s 
negligence, § 243 

Reduced rates to clergyman as discrimination, 
§ 72, p. 87 

Collateral attack on right to establish system for 
noncompliance with condition, § 33 
Collect telegrams, 

Duty to accept, § 133 
Penalty for failure to transmit, § 106 
Color television, § 317 

Combinations between companies, | 16, pp. 25-28 
Commissions, 

Federal Communications Commission, generally, 
post 

Public Service Commission and similar bodies, 
generally, post 

Commissions to broker or agent, damages for loss 
resulting from negligence of telegraph company, 

i § 222 

Common carriers. 

District telegraph and messenger business, § 278 
Market quotation service, § 253 
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Common carriers—Continued 

News, purchase and sale of news as not con¬ 
stituting telegraph company a common car¬ 
rier, § 253 

Telegraph and telephone companies as, §§ 7, 248 
Ticker service, § 253 

Comparison between telegraphs and telephones, § 3 
Competition, 

Agreement between companies preventing com¬ 
petition, § 16, p. 26 

Construction of contract between companies for 
purpose of eliminating competition, § 16, p. 26 
Duty to accept messages for or from competing 
telegraph companies, § 138 
Preventing competition by refusing entrance of 
new companies in territories adequately sup¬ 
plied, § 20 

Complaint. Declaration, complaint of petition, gen¬ 
erally, post 

Compromise of rate proceedings, § 90, p. 132, n. 76 
Condemnation. Eminent domain, generally, post 
Conditions, 

Grant to use roads, streets and other public places, 

§ 29 

Revocation or forfeiture for noncompliance 
with condition, § 33 
Lease of property or franchise, § 15 
Conditions precedent, review of rate orders of public 
service commission, § 90, p. 137 
Conditions precedent to action, 

Negligence of telegraph company, § 179 

Pleading compliance with petition, § 185 
Telephone service, actions relating to, § 272, pp. 

279, 280 

Conduit defined, § 4 

Conflict of laws. What law governs, generally, post 
Conflicting rights under grant to use private lands, 

§ 44, p. 57 

Congressional regulation of interstate and foreign 
communication, § 74 
Connecting telegraph lines. 

Liability for negligence of, § 157 
Limitation of liability for negligence of or de¬ 
faults by, § 169 

Transmission of money beyond own lines, 

I 248 

Money, transmission of money to foreign country 
by connecting lines, | 249 
Connection of lines of two telephone companies. In¬ 
terconnection of lines of two telephone companies, 
generally, post 

Connections for calls with other telephone subscribers, 
Burden of proof in action for failure to make 
connections, § 272, p. 281 
Damages for Mlure to furnish, § 278, pp. 284-286 
Duty to furnish, § 260 
Emergency connections, generally, post 
Evidence of failure to make cohnection, § 272, 

p, 282 

Instructions in action for failure to furnish proper 
connections, § 272 p. 283 

Persons^entitled to sue for failure to make proper 
connections, § 272, p. 280 

Pleading in action for failure or delay in furnish¬ 
ing connection, §' 272, p. 280 
Questions for jury in action for failure to furnish 
connections, § 272, p. 282 
86 aj.s.--6a Wfi 


Consent, 

Discontinuance of service, § 69 
Federal Communication Commission's to change 
or reduce type of services rendered by local 
office, etc., § 78 
Landowner's consent to. 

Out or trim trees, § 50 

Use private property for construction and 
maintenance, § 44, pp. 56-58 
Local authorities to use and occupancy of streets, 
§ 26 

Long distance call, § 264 
Municipality to. 

Sale of franchise or property of company, 
§ 14 

Use of streets, conditions imposed, § 29 
Patron to rules or regulations governing service, 
§ 70 

Public Service Commission's consent to discon¬ 
tinue office, § 78 

Publication of interstate telephone conversation, 
§ 287 

Railroad to construction of wires over tracks, 
§ 42 

Sender to divulgence of contents of message, § 122, 
p. 165 

Stockholders to sale of franchise and property, 
§ 14 

Trees, consent of landowner to cut or trim, § 59 
Consideration, 

Contract between sender of message and telegraph 
company, § 125 

Franchise providing for free telephones to mu¬ 
nicipalities, § 258 

Consolidation and merger of companies, § 16, pp. 26-28 
Abandonment of franchise to use and occupy 
streets by merging, § 32 

Estoppel to claim under perpetual franchise, § 12, 
n. 46 

Constitutional and statutory provisions, 

Certificate of convenience or necessity, § 20 
Common carriers, constitution and statutes de¬ 
claring companies to be, § 7 
Consolidation and merger of companies, § 16, p. 28 
Contracts and combinations between companies, 

§ 16, p. 25 

Corporations and companies in general, § 8 
Damages for negligence or default by telegraph 
company, § 208 

Discontinuance of office or station, § 78 
Discrimination, § 71; § 72, pp. 84, ^,87; § 86, 

p. 126 ^ 

Federal Communications Act, generally, post 
Gambling information, dissemination of, §§ 252, 
250 

Grant by statute of right to use and occupy 
streets, roads, etc., ff 23-41, pp. 32-58 
Incorporation and organization of companies, § 9 
Injuries from construction, maintenance and 
equipment, statute imposing liability, § 45 
Interconnection of lines of two telephone com¬ 
panies, § 274 

Judicial review of rate orders, § 90, pp. 137, 138 
Lease of property or franchise, § 15 
Maintenance, § 78 

Mental anguish, damages for, § 236; § 23T, p|L 
251-253 
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Constitutional and statutory provisions—Continued 
Messages from and for other companies, duty 
to receive, § 26S 

Modification of liability for errors in transmission 
or for delay, § 158 

Municipal consent to construction and mainte¬ 
nance of lines in streets, § 26 
Opening message addressed to another, damages 
for, § 2SS 

Penalties, §§ 1(>4-114, pp. 151-161 
Post Road Act, generally, post 
Preference in order of transmitting telegram, 
§ 141, p. 176 
Radio broadcasting, post 
Regulations by statutes, § 75 
Repeal of regulatory statutes, § 75 
Review of Federal Communications Commission’s 
orders, § 81, p. 100 

Review of public service commission’s orders, 
§ 81, p. 96 

Sale of franchise or property of companies, § 14 
Securities, issuance of, § 17 
Service, duty to furnish, § 65 
Telegraph as including telephone within, § 3 
Trees, right to cut and trim, § 50 
Underground conduits, § 86 
Validity of regulatory statutes, § 76 
Wartime control law, constitutionality, § 96 
Wire tapping, § 122, pp. 163-165 
Construction and maintenance, §§ 21-44, pp. 32-58 
Abutting owner’s rights not interfered with by 
construction, § 41 

Acceptance of franchise by construction of line, 
§ 25 

Bond to secure construction, § 29 
Change from overhead to underground system, 
§ 38 

Consent of local authorities to maintain and 
operate, § 26 

Franchise to construct and maintain, § 12 
Implied right to maintain arising from grant 
of right to use highways, § 30 
Injuries from construction and equipment, gen¬ 
erally, post 

Navigable waters, federal authorization for con¬ 
struction and maintenance of lines under or 
across navigable waters, § 24, pp. 34, 35 
Penalties, 

Defense in action to recover, § 113 
Failure to comply with orders, § 109 
Power of companies, § 21 

Private property, use for construction and main¬ 
tenance, I 44, pp. 56-58 

Public lands, construction over, § 24, pp 33, 35 
Railroad right of way, construction of lines on 
or along, § 42 

Roads, streets and other public places, rights in 
and use of, post 
Telephones, § 258 
Underground conduits, post 
Construction of contracts between companies, § 16, 
pp. 26, 27 

Construction of findings in action for injuries from 
construction and maintenance of lines, § 63 
Construction of franchise, § 12 

Construction of grant to use streets, roads and other 
public places, § 27 


Contempt, public service commission’s power to pun¬ 
ish for, § 81, p. 96 

Contingent damages for negligence of or breach of 
duty by telegraph company, § 210 
Continuance o-f rate proceedings before public service 
commission, etc., § 90, p. 133 
Contracts, 

Acceptance contained in message, damages for 
breach of duty respecting transmission, § 215 
Acceptance of offer, damages for error in con¬ 
tract accepting, § 225 
Assignments, generally, ante 
Between companies or corporations, § 16, pp. 25- 
28 

Breach of contract with telephone company, ac¬ 
tion for, § 272, pp. 279, 281 
Burden of proving existence of contract for 
transmission of telegram, § 191, p. 213 
Change in regulation interfering with contract, 
§ 77 

Connecting telephone lines, contract for use of, 
§ 967 

Damages for breach, 

Deliver telephone message, § 273, p. 284 
What law governs, § 200 

Damages for negligence of or breach of duty by 
telegraph company respecting messages relat¬ 
ing to contracts, §§ 213-222, pp. 233-242 
Delivery of message outside free delivery limits, 
§ 150, p. 183 

District telegraph and messenger business, § 278 
Federal wartime control, liability for breach of 
contract to transmit message during control, 
§ 101 

Forwarding telegram, agreement to forward, § 153 
Franchise or grant to use highways as constitut¬ 
ing contract, § 30 

Legislative power to contract to deprive itself of 
right to regulate, § 74 

Limitation of telegraph company’s liability for 
negligence, generally, post 
Mail, contract to deliver telegram by mail, § 152 
Market quotation service, § 255 
Blental anguish, 

Damages where accompanied by breach of 
contract, § 237, p. 249 

What law governs damages for mental suf¬ 
fering arising from breach of contract, 
§ 200 

Money, contract by telegraph company to trans¬ 
mit, § 248 

Damages for breach of contract to transmit, 
§ 251 

News service, § 255 

Nominal damages for breach of contract by tele¬ 
phone company, § 273, p. 284 
Offer contained in message, damages for breach 
of duty respecting transmission or delivery, 
§ 214 

Parol agreement modifying contract as to time 
and place of payment of joinder, § 93 
Parol evidence affecting written contract to trans¬ 
mit telegram, § 192, p. 216 
Performance agreement in order to minimize 
loss resulting from negligence of telegraph 
company, § 212 
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Contracts—Continued 

Question of law as to construction of contract for 
transmission, § 195, p. 220 
Radio broadcasting, post 

Railroad right of way, contract with railroad to 
construct line on or along right of way, § 42 
Rates, 

Contracts as to, § 84, pp. 102-105 
Jurisdiction to enforce compliance with con¬ 
tractual rates, § 88 

Removal of overhead system to underground con¬ 
duits, contract for, § 38 

Rescission of agreement to minimize damages re¬ 
sulting from negligence of telegraph com¬ 
pany, § 212 

Sender of message and telegraph company, § 125 
Special contract to deliver telegram, 

At place where no ofiSce is maintained, § 150, 
p. 183 

To addressee personally, § 151 
Stockholders’ agreement to consent to sale of 
company’s assets, § 14 

Stockholders’ consent to contract permitting an¬ 
other company to string wires on poles, § 14 
Telephone directories, failure to place subscriber’s 
name in directory as breach of contract, § 265 
Telephone service, § 257 

Termination of contract to furnish telephone serv¬ 
ice, § 257 

Ticker service, § 255 

Wireless company to install wireless equipment 
and maintain operators, § 289 
Contributory negligence, 

Defense to action against telegraph company for 
negligence, § 180 

Delay in delivery affected by contributory negli¬ 
gence of sendee, § 149, p. 181 
Delivery of telegram affected by contributory neg¬ 
ligence, §§ 145, 148 

Equipment injured by excavation in street, con¬ 
tributory negligence of telephone company, 

§ 282, n. 78 

Evidence of contributory negligence in action 
against telegraph company for damages, 

§ 192, p. 217 

Injuries from construction, maintenance and 
equipment, § .51 
Burden of proof, § 60, p. 73 
Complaint alleging freedom from, § 59 
Evidence, § 60, pp. 73-75 
Findings, § 63, n. 80 
Instructions to jury, § 62 
Pleading contributory negligence as defense, 

§ 59 

Questions for jury in action for, § 61 
Penalties, contributory negligence as defense in 
action for, § 113 

Question for jury in action against telegraph 
company for damages, § 195, pp. 221, 223 
Sender of telephone message, § 271 
Instructions to jury, § 272, p, 283 
Questions for jury, § 272, p. 283 
Supplemental petitton as responsive to answer 
* pleading contributory negligence in action 
against telegraph ^ccanpa^y forjdamages, § 188 
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Cooperative Companies, 

Certificate of convenience and necessity not re¬ 
quired, § 20 
Public utility, § 6 

Rural cooperative telephone line as not common 
carrier, § 7 

Copy of telegram as evidence in action against tele¬ 
graph company for damages, § 192, p. 216 
Corporations or companies, §§ 5-19, pp. 16-30 
Amendment of charter, § 9 
Bonds, § 17 
Capital, § 10 
Charters, ante 

Combinations between, § 16, pp. 25-28 
Common carriers, companies as, § 7 
Consolidation and merger of companies, ante 
Constitutional and statutory provisions, ante 
Contracts between companies, § 16, pp. 25-28 
Cooperative companies, generally, ante 
Criminal responsibility for intercepting and 
divulgence of communications, § 122, p. 165 
De facto corporation, § 9 

Dissolution of domestic company by consolidat¬ 
ing with foreign company, § 16, p. 28 
Dividends, § 10 

Payment controlled by public service commis¬ 
sion, § 76, n. 67 

Duties and obligations to public, § 5 
Estoppel of consolidated telephone company to 
claim under perpetual franchise, § 12, n. 46 
Foreign companies, post 
Franchises, post 

Grant of right to use and occupy streets, corpora¬ 
tions included in grant, §§ 27, 28 
Holding Companies, generally, post 
Incorporation, § 9 

Franchise granted before completion of in¬ 
corporation, § 12 

Municipality granting privileges to company 
right to question incorporation, § 12 
Indebtedness, §§ 17, 18 
Insolvency, § 19 
Leases, post 

Legislative regulations, § 5 

Merger. Consolidation and merger of companies, 
ante 

Mortgages, i)ost 

Municipal or quasi-municipal corporations, co-m- 
panies as, § 5 

Mutual telephone company as public utility, § 6 
Notes, §§ 17, 18 
Organization, § 9 

Powers, §§ 11, 12, 14, 15; § 16, p. 28; § 21 
Public service corporations, § 5 
Public utilities, companies as, § 6 
Quasi-public corporations, § 5 
Receivers, § 19 

Sale of franchise or property, § 14 
Sale of property by lessor, § 15 
•Securities, §§ 17, 18 

Service on agent of process inaction for injuries 
from maintenance, § 58 
Stock, § 10 ^ 

Stockholders, post 
Subsidiaries, generally, post 
Termination of contract between companies for 
joint u^e of facilities, § 16, p. 27 
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Corporations or companies—Continned 

Ultra vires, contracts and combinations between 
companies, § 16, p. 26 

Costs, judicial review of rate order, § 90, p. 144 
Ck>unties, 

Consent to construction and maintenance on roads, 
§ 26 

Discrimination by serving county free or at re¬ 
duced rates, § 72, p, 87 

Grant to private telephone company of right to 
occupy road, § 24, p. 36 

Private road, power to control location of poles 
along, § 44, p. 56 

County court's power to impose penalty, § 104 
County school fund, portion of penalty paid into, 
§ 114, p. 161 
Courts, 

Adequacy of service furnished, power of courts 
to determine, § 66 

Delegation of r^ulatory power to courts, § 80 
Rate schedules, jurisdiction to enforce compliance 
with, § 88 

Rates, power to make new rate order on review 
of administrative order, § 90, p. 142 
Regulations, enforcement by court, § 80 
Review by courts or orders of regulatory bodies, 
§ 81, pp. 96, 97, 100, 101 

Covenants in lease of franchise or property, § 15 
Cradle telephone service, investigation of extra 
chaises by public service commission, § 90, p. 
132, n. 69 

Credit for charges, 

Extending credit as discrimination, § 72, p. 85 
Transmitting telegram, care and diligence of com¬ 
pany extending credit, § 133 
Crimes and offenses, |§ 115-124, pp, 161-167 

Acceptance of message which would impose crim¬ 
inal liability, §§ 127, 128 

Connection with telephone, unauthorized con¬ 
nection, § 122, p. 164 

Criminal prosecutions as proper remedy where 
statute imposes fine, § 115 
Defenses to prosecution, § 124 

Eailure to show time and delivery for trans¬ 
mission and time of receipt at destina¬ 
tion, § 118 

Profane, indecent or obscene language, prose¬ 
cution for use of, § 121 

Metagraph for purpose of overhearing telephone 
conversation as wire tapping, § 122, p. 164 
Disclosure of contents of message, § 117; § 122, 
pp. 163-165 

Discontinuance of telephone service used in com¬ 
mission of crime, | 269, pu 277 
Evidence in prosecution, § 124 
Forged and false telegrams, § 123 
Gaming transactions, message in furtherance of, 
§ 119 

JMecent language, use in messages as offense, 

. ^ m — 

Indtetment, § 124 : » 

Instructions to jury, § 124 

Intercepting and divulging messages, J 122, pp. 
163-165 

Interference with or injury to equipment, § 120 
Interference with radio signals, { 123 , 


Crimes and offenses—Continued 

Malicious mischief, interference with equipment, 
§ 120 

Money, transmission in furtherance of gambling 
transaction, § 119 

Obscene language, use in message, § 121 
Obstructing transmission of messages, § 120 
Persons criminally liable for intercepting and 
divulging contents of communication, § 122, 
p. 165 

Profanity, use in messages as offense, § 121 
Prosecution, § 124 
Punishment, § 124 
Radio, post 

Recording message as interception, § 122, p. 164 
Time of delivery for transmission and time of 
receipt, failure to show, § 118 
Transmission of prohibited messages, indictment 
for, § 124 

Trees cutting down and destroying fruit or shade 
trees, § 50 

Trial of prosecution, § 124 

Wire service for dissemination of information for 
gambling purposes, § 119 
Wire tapping, § 123, pp. 163-165 
Cross talk defined, § 4, n. 38 
Crossarms, 

Injunction against use of longer crossarms, § 55 
Lessee of portion of poles maintaining defective 
crossams, § 46, n. 56 
Customs, 

Delivery of message outside delivery district 
affecting liability for penalty, § 106 
Delivery to person other than addressee, § 151 
Damages, 

Actions for damages for negligence of telegraph 
co-mpany, §§ 172-199, pp. 203-226 
Delay in delivery. Delivery of telegram, post 
Delivery of telegram, post 
Destruction of lines, § 282 

Discontinuance of telephone service without just 
cause, § 269, p. 275 

Discrimination by telephone company, § 273, 
p. 283 

Employees', and agents’ tortious acts, § 284 
Excessive damages, generally, post 
Exemplary damages, generally, post 
Facilities, failure to furnish, § 73 
Failure to restore service within reasonable time, 

§ 68 

Inadequate damages, post 
Inadequate service, § 66 

Injuries from construction, maintenance or 
equipment, § 64 
Injuries to lines, § 282 

Market quotation service, breach of contract, 
' § 255 

Mental anguish, generally^ post 
Mistakes in market quotation reports, § 255 
Mitigation of damages, generally, post 
Money, damages for failure to transmit or deliver, 
S 250 

Questions for jury, § 250 

Negligence of, or breach of duty by, telegraph 
company, §!§ 200-247, pp. 226-257 
Abbreviations in message affecting right to 
« . recover, ^ 209 
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Damages—Continued 

N^ligence of—Continued 

Acceptance of contract, message containing, 

§ 215 

Acceptance of offer, damages for error in tele¬ 
gram accepting offer, § 225 
Actual damage as condition to imposing ex¬ 
emplary damages, § 202 
Actual loss incurred before compensatory 
damages awarded, § 205 
Advances, loss from failure to obtain ad¬ 
vance, § 223 

Agent, loss from transactions through § 222 
Amount of damages in general, § 203 
Anger and resentment as element of damages, 

§ 237, p. 252 

Avoidable consequences, §§ 211, 212 
Breach of agreement in order to minimize 
damages, § 212 

Broker, loss of transaction through broker, 

§ 222 

Building contract, loss of benefits of contract 
by nondelivery of telegram, § 217 
Burden of proof, § 191, p. 213 
Cancellation of insurance contract, losses 
from failure to cancel, § 232 
Certainty of damages, § 210 
Cipher messages, breach of duty respecting 
transmission, § 209 

Collateral transactions, losses from illegal 
collateral transactions, § 247 
Commissions to broker or agent, loss of, 

§ 222 

Compensatory damages, §§ 205-247, pp. 239- 
257 

Confiict of laws, § 200 
Consequential damages, §§ 208, 209 
Consummation of contract prevented by 
breach of duty, §§ 213-217 
Contemplated consequence of loss or injury, 

§§ 208, 209 

Mental anguish, § 237, pp. 250, 251 
.Contingent damages, § 210 
Contracts, messages relating to, §§ 213-222, 
pp. 235-242 

Costs of transmission as element, § 201 

Cipher and obscure messages, breach of 
duty respecting transmission, § 209 , 

Exemplary damages dependent upon re¬ 
covery of, § 202 
Debt, loss of, § 223 

Deterioration in value of property as element, 

§ 235 

Disappointment as element, § 237, p. 252 
Employment contract, breach of duty in 
transmitting, § 216 • ^ 

Errors in transmi^ion. Tramsnfission of 
messages, po^ 

Evidence of damages^ § 1^, pp. 218, 219; 

' ^ S 19^^ * ’ ’ ^ i 

. D^eesslve daa^ages, 8 204 i ^ ’ 

Ex<diange of property, loss 8 221 
Exemplary damages, generally, post 
Expenses, ^ j 

Failure of sender to meet addressee as 
element of damages,* 8 ^9 
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Damages—Continued 

Kegligence of—Continued 
Expenses—Continued 

Making unnecessary trip resulting from 
breach of duty, § 224 
Minimizing damages, § 211 
Foreign language messages, § 209 
Forged messages, losses resulting from, § 230 
Fraudulent messages, losses resulting from, 
§ 230 

Fuel for voyage, error in telegram directing 
master as to, § 225 

Future, losses growing out of transaction 
with brokers, § 222 
Inadequate damages, § 204 
Insurance contract, losses from failure to 
cancel, § 232 

Interest as element of damages for loss of 
debt, § 223 

Interstate messages, what law governs dam¬ 
ages, § 200 

Intervening efficient cause, § 207 
Mental anguish, § 237, p. 250 
Liberation from jail delayed resulting from 
telegraph company’s negligence, § 233 
Loans, loss resulting from failure to obtain, 
§ 228 

liOss of benefits of employment contract, § 216 
Losses from illegal collateral transactions, 
§ 247 

Margin, loss from negligence in delivering 
message requesting additional margin, 
§ 222 

Market quotation service, 

Breach o-f co-ntract, § 255 
Damages for mistakes in report, § 255 
Measure of damages in general, § 203 
Meeting sender, losses and injuries from 
breach of duty respecting messages re¬ 
questing addressee to meet sender, § 229 
Mental anguish, generally, post 
Mitigation of damages, post 
Money, transmission of, §§ 250, 251 
Natural consequences of loss or injury af¬ 
fecting damages, §§ 208, 209 
Nominal damages, generally, post 
Notice of special circumstances giving rise 
to special or consequential damages, § 209 
Obscure messages, breach of duty respecting 
transmission, § 209 
Offer, message containing, § 214 
Offer to purchase, error in telegram, § 225 
Offer to sell, loss from errors in transmitting 
offer, § 225 
Order for goods, 

Loss from error in tfelegtam, § 225 
Loss of purchase resulting from breach 
‘ of duty, § 220 

Performance of agreement in order to mini¬ 
mize damages, § 212 
Perishable commodities, 

Error in telegram offering perishable 
‘ ' commodities for sale, § 225 

Loss of sale resulting from telegraph 
company’s breach of duty, § 219 
Physical pain and suffering Resulting from 
' mental anguish, 8 246 
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Damaf^es—Continued 

Negligence of—Continued 

Physician or attendant, nondelivery or delay 
in delivery of message summoning, § 227 
Plaintiff’s own acts of negligence affecting 
right to compensatory damages, § 207 
Price, loss resulting from sale or purchase at 
unauthorized price, § 222 
Probable consequence of loss or injury, §§ 208, 
209 

Profits, loss of, § 234 

Proximate cause of loss or injury, §§ 206, 
207 

Loss of benefits of employment contract, 
§ 216 

Mental anguish, § 237, pp. 249, 250 
Purchase, 

Loss from negligence in respect to mes¬ 
sage directing broker or agent to pur¬ 
chase, § 222 

Loss of purchase caused by breach of 
duty, § 220 

Question for jury in action for damages, 

§ 1^, p. 222 

Remote damages, § 210 

Loss of purchase for resale, § 220 
Mental anguish, § 242 
Money, breach of duty to transmit, § 251 
Resale, 

Loss from breach of duty, § 219 
Loss of purchase for resale, § 220 
Rescission of agreement to minimize damages, 
§ 212 
Sales, 

' Error, losses from errors in message con¬ 

taining offer to purchase or sell, 
§ 225 

Losses or injuries resulting from negli¬ 
gence or breach of duty, §§ 218-220, 
222 

Perishable commodities, mitigation of 
loss resulting from telegraph com¬ 
pany’s breach of duty, § 219 
Shipment induced by telegraph company’s 
fault, losses sustained by, § 226 
•Shipping, message by broker or agent direct¬ 
ing principal to ship, § 222 
Special damages, generally, post 
Speculative damages, § 210 

Loss of purchase for resale, § 220 
Stopping payment of check, neglect to 
deliver telegram requesting, § 223 
Stop payment order, 

Loss for negligence in transmitting, § 23l 
Loss from negligence in delivering tele¬ 
gram, I 223 

Trip unnecessarily resulting from breach of 
duty, § 224 

Veterinary, losses from negligence in deliver¬ 
ing or transn^itting telegram summoning, 
§ 228 

Vages, loss of wages arising from breach of 
j . duty respecting transmission of employ- 

: ment contract, § 216 

What law governs, § 200 
Worry as element of damages, § 237, p. 252 


Damages—Continued 

Negligence of, or breach of duty by telephone com¬ 
pany, § 273, pp. 283-287 
Avoidable consequences, § 273, p. 285 
Certainty of damages, § 273, p. 285 
Compensatory damages, § 273, pp 284-287 
Connections for calls with other subscnbei’s, 
§ 273, pp. 284-286 

Contingent consequences, § 273, p. 285 
Delay in transmitting message, § 273, p 284 
I>elivery of message, failure to deliver, § 273, 
p. 285 

Directory, nominal damages for erroneous 
listing, § 273, p. 284 

Discontinuance of service, § 273, pp. 284-287 
Excessive or inadequate damages, § 273, 
p. 283 

Exemplary or punitive damages, § 273, p. 287 
Interruption of service, § 273, p. 285, n. 62 
Measure and amount of damages, § 273, pp. 
286, 287 

Mental pain and suffering, § 273, p. 286 
Mitigation of damages, § 273, p. 285 
Natural and probable consequences, § 273, 
p. 284 

Nominal damages, § 273, p. 284 
Physical pain and suffering, damages for, 
§ 273, p. 286 

Pleading damages in action against tele¬ 
graph company for negligence, § 186 
Proximate cause of damage, § 273, p, 284 
Speculative damages, § 273, p. 285 
Transmission of message, failure to transmit, 
§ 273, p. 285 

Nominal damages, generally, post 
Opening message addressed to another, § 288 
Penalty, recovery as bar to action for damages, 
§ 104 

Punitive damages. Exemplary damages, post 
Service, damages for failure to furnish, § 73 
Transmission of telegrams, post 
Day message defined, § 4 
De facto telephone corporation, § 9 
Dead head telegrams, duty to accept, § 133 
Death messages, damages for negligence of or breach 
of duty, § 203; § 209, n. 82 
Implied findings in action against telegraph 
company for damages, § 197 
Mental anguish, §§ 236-244, pp. 248-256 

Evidence of mental anguish for nondelivery 
or delay in delivering, § 192, pp. 218, 219 
Failure or delay in transmitting messages 
involving money, § 251 

Pleading mental anguish in action for non¬ 
delivery or delay in delivering, § 186 
Questions for jury in action for mental an¬ 
guish for nondelivery or delay in delivery, 
§ 195, p. 223 

Presumptions in action for damages, § 191, p. 215 
Debts, damages for loss of debt resulting from tele¬ 
graph company’s breach of duty or negligence, 
§ 223 

Decedent’s statement as evidence in action against 
telegraph company for mental anguish, § 192, 
pp. 218, 219 
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declaration, complaint or petition. 

Assault by employee, action for, § 284, n. 99 
Claim for errors in transmitting or delay in 
delivery, petition as constituting, § 158 
Injuries from construction, maintenance and 
equipment, action for, § 59 
Negligence of telegraph company, action for 
damages, §§ 184-18G, pp 208-211 
Amendment of complaint, § 189 
Penalties, action to recover, § 114, pp. 158, 159 
Telephone service, actions relating to, § 272, pp. 
280, 281 

declarations by telegraph company’s agent in action 
for damages, § 192, p. 217 

defamatory messages. Libelous messages, generally, 
post 
defenses. 

Breach of contract for telephone service, actions 
for, § 272, p. 279 

Burden of proving affirmative defense in action 
against telegraph company for damages, § 191, 
p. 213 

Charges, inadequacy of service as defense to 
action for charges, § 66 
Contributory negligence, ante 
Criminal prosecution, § 124 

Failure to show time for delivery of trans¬ 
mission in time of receipt of telegram, 
§ 118 

Use of profane, indecent or obscene language, 
§ 121 

Damages against telegraph company for negli¬ 
gence, action for, § 180 

Discontinuance of telephone service, § 272, p, 279 
Evidence of affirmative defenses in action against 
telegraph company for damages, § 193 
Injunction to compel restoration of discontinued 
telephone service, § 272, p. 279 
Injuries from construction, maintenance and 
equipment, § 56 

Pleading negativing defenses, § 59 ^ 

Overcharges, action to recover, § 95 
Penalties, action to recover, § 113 

Negativing affirmative defense, § 114, p. 159 
Pleading, 

Action for injuries from construction, main¬ 
tenance and equipment, § 59 
Affirmative defenses in action against tele¬ 
graph company for damages, § 187 
Restoration of discontinued telephone service, 
§ 272, p. 279 

definitions, §§ 1-4, pp. 12-16 
Antenna, § 290 
Blanketing, § 293 
Blasting, § 293 
Broadcasting, § 293 
Cable, § 4 

Chain broadcasting, § 295 
Chassis, § 293 
Close coupling, § 290 
Coherer, § 

Commerc^liy ^onsored program, § 293 

Communications, § 122, p. 163, n. 63 

Complete radio receiving set, § 293 

Condenser, § 293 

Conduit, f 4 

CoupUj:^ Element, § 293 


Definitions—Continued 

Cross talk, § 4, n. 38; § 293 
Day message, § 4 
Depreciation, § 86, p. 122 
Depreciation reserve, § 86, p. 122 
Detector, § 290 
Domestic message, § 4 
Drop switchboards, § 4 
Enigmatical message, § 4 
Extension telephone, § 4 
Fading, § 293 
Feedback, § 293 
Forward, § 249, n. 88 
Franchise, § 12 
Full information, § 306 
Gross receipts, § 279, n. 68 
Groundman, § 4 

Hetrodyne or hetrodyning, § 293 
Hickey, § 4, n. 38 
High frequency, § 293 
Holding time, § 4, n. 38 
Indicator telegraph, § 1 
Interception, § 122, p. 164 
Jacks, § 4, n. 53 
Line, § 4 

Line jacks, § 4, n. 53 

Messenger association, § 277 

Messenger wires, § 4 

Microphone, § 4 

Monitoring, § 293 

Night message, § 4 

Nuisance areas, § 293 

Obstruction to navigation, § 24, p. 34 

Opaque, § 4, n. 38 

Overcharge, § 95 

P.B X. service, § 4 

Post roads, § 24, p. 33 

Prepaid message, § 106 

Pressure, § 4 

Private branch exchange service, §§ 4, 266 

Program bus, § 293 

Radio, § 293 

Radio receiver, § 293 

Radio reception, § 293 

Reasonable return, § 86, p. 116 

Rebroadcast, § 293 

Receiver, §§ 290, 293 

Receiving set, § 293 

Recreation, § 293 

Remit, § 249, n. 88 

.Service area, § 293 

Spring-jacks, § 4, n. 53 

Spring-jacks switches, § 4, n. 53 

Strict construction, § lOo 

Sustaining program, § 293 

Switches, § 4 

Synchronization, § 293 

Telegram, § 4 

Telegram racket, § 4, n. 55 

Telegraph, §§ 1, 3 

Telegraph company, §§ 9, 279 

Telegraph station, § 4 

Telegraphy, § 4 

Telephone, § 2 

Telephone business, § 4 

Telephone company, § 9 

Telephone exchange, § 4 
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I>efiiiitions—Continued 

Telephone exchange ^rvice, { 90, p. 144, n. 42 

Teletype machine, § 4 

Television, § 31G 

Ticker, | 252, n. 56 

Transmitter, § 4 

Triode, § 293 

Trouble shooter, § 4 

Tune, % 290 

Tuned radio frequency receiver, § 293 
Tuning, § 290 

Wave responsive device, § 293 
X.U.R. message, § 141, p. 176, n. 77 

Delay, . 

Delivery. Delivery of telegrams, post 
Transmitting telegrams, § 141, pp. 17a-176 

Gambling telegrams, liability for losses, § 128 
Notice to sender of delay,^ § 142 ^ ^ 

Delay of telephone company in finding and notifying 
person called, § 261 
Delegation of power. 

Court to designate location or mode of construe- | 
tion of lines in streets, § 35 ’ 

Court to prescribe character of structures, § 39 
Court to prescribe mode of use of streets, § 36 
Fix rates, § So 

Regulatory power, §§ 80, 81, pp. 94-101 
Public service commission of fact finding func¬ 
tions in rate proceedings, § 90, p. 135 

Delivery limits, 

Free delivery, limits, generally, post 
Penalty for failure to deliver message, § 106 
Pleading residence within limits in action to re¬ 
cover penalties, § 114, p. 159 
Delivery of telegrams, §§ 145-153, pp. 177-188 

Abandonment of rule prescribing free delivery, 

§ 150, pp. 184, 185 

Action for damages for negligence, §§ 172-199, 
pp. 203-226 

Address, duty and care in delivering telegram 
with insufficient or erroneous address, § 148 
Addressee as person entitled to sue for damages, 

§ 174 

Agent of person in whose care telegram is 
addressed, delivery to, § 151 
Answer to telegram, place of delivery, § 150, p. 183 
Burden of proof in action for nondelivery, § 191, 
p. 213 

Care and diligence, § 145 

Delivering message addressed in care of per¬ 
son other than addressee, § 151 
Delivering message to addressee, § 151 
Delivering messages within free delivery 
limits, § 150, p. 183 

Delivering telegram by telephone, § 152 
Informing sender or sendee of inability to 
deliver, § 147 

Contract to deliver telegrams outside free de¬ 
livery limits, § 150, p. 183 
Contributory negligence, 

Delay in delivery affected by contributory 
negligence of sendee, § 149, p. 181 
Failure to deliver, § 145 

Sender affecting liability for failure to de¬ 
liver, § 148 

Corporation, delivery of telegram addressed in 
care of corporation,. § 151 


Delivery of telegrams—Continued 

Custom to deliver to person other than addressee, 
§ 151 
Damages, 

Advances, losses and injuries from nonde¬ 
livery of message requesting advance, 
§ 223 

Brokers, loss resulting from transactions 
through broker, § 222 

Building contracts, damages for loss of con 
tract resulting from nondelivery, § 217 
Compensatory damages, §§ 205, 206 
Delay in delivery, post under this subhead 
Deterioration in value of property as element 
§ 235 

Evidence in action for negligence, § 192, p. 21i 
Insurance contract, losses for nondelivery o) 
telegram, § 232 

Loss of order of goods resulting from non 
delivery, § 220 

Margin, loss resulting from negligence in de 
livering telegram requesting additiona 
margin, § 222 

Measure of damages in general, § 203 
Mental anguish, | 236; § 237, pp. 250, 252 
§§ 238-244, pp. 253-256; § 245 
Nominal damages for nondelivery, § 201 
Offer to contract, nondelivery of message cob 
taining, § 214 

Physician or attendant, nondelivery of mes 
sage summoning, §§ 227, 243 
Pleading special damages in action for nor 
delivery or delay, § 186 
Profits lost because of breach of duty in d( 
livery, § 234 

Sale, nondelivery of telegram relating, § 21 
Stopping payment of check, neglect to deliver 
§ 223 

Veterinarian, negligence in delivering messag 
summoning, § 228 

What law governs damages for nondeliver; 
§ 200 

Declaration, complaint or petition in action f< 
damages for nondelivery, § 184 

Pefenses In action for damages for nondeliver; 
§ 180 

Delay in delivery, § 149, pp. 180-182 

Actions for damages, §| 172-199, pp. 203-2' 
Arrival of sender, mental anguish for dels 
in delivering message notifying of tin 
and place, § 245 

Burden of proof in action for damages f( 
delay, § 191, p. 213 

Claims for damages for delay, § 158 
,Connecting line’s liability affected by wa 
§ 157 
Damages, 

Liberation from jail resultii^ from o 
lay, § 233 

Loss from delay in deliyering telegra 
ordering agent to cease purohasir 
§ 222 

Loss of purchase caused by delay, § 2 
Measure in general, § 203 ^ s 

Mental anguish as element of damage 
§ 237, p. 250; §§ 240, 241, 245 
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Xtelivery of telegrams—Continued 
Delay in delivery—Continued 
Damages—Continued 

Nondelivery of telegram relating to sale, 

§ 219 

Physician or attendant, delay in de¬ 
livering message summoning, § 227 
Pleading special damages for delay, § 186 
Stop payment order, losses resulting from 
delay, § 231 

Declaration, complaint or petition in action 
for damages, § 184 

Defense in action for damages, § 180 
Evidence in action for damages, § 192, pp. 

216, 217, 219 

Excuses for delay, §§ 145, 146; § 149, p. 181 
Free delivery limits, § 150, p. 184 
Federal wartime control, liability for delay 
during, § 101 

Free delivery limits affecting. 

Delay, § 150, p. 184 
Penalty for delay, § 106 
<lross negligence, unusual delay as prima 
facie evidence of, § 191, p. 214 
Limitation of liability for delay. Limitation 
of telegraph company’s liability for neg¬ 
ligence, generally, post 

Modification by statute of liability for delay, 

§ 158 

Money, delay in delivering money transmitted 
to foreign country, § 249 
Night messages, § 167 

Office hours affecting delay, § 149, pp. 181,182 
Penalties, § 106 

Burden of proof in action to recover, 

§ 114, p. 160 

Defenses in action for, § 113 
Instructions to jury in action to recover, 

§ 114, p. 160 

Questions of law and fact in action to 
recover, § 114, p. 160 
Pleading, 

Action for delay in transmitting money, 

§ 250 

Special damages for delay, § 186 
Presentation of claims for damages for delay, 

§ 158 

Presumption in action for damages, § 191, pp. 

214. 215 

Questions for court or jury in action for dam¬ 
ages, § 195, pp. 222, 223 

Shipping, message from broker or agent di¬ 
recting principal to ship, § 222 
Special damages for delay, pleading, § 186 
Strikes excusing delay, § 145 
Sunday, delay in delivery of telegram accept¬ 
ed and transmitted on, § 146 
Time for presenting dlaim for damages for 
delay, § 158 

War excusing delay, § 145 
Distance for delivery, § 150 
Door, deliv’ery by leaving message under ad- 
dressee’k door^ ’§ 152 

Evidence in ^action .for damages for nondelivery, 

8 192, pp. 217, 2]^ : " 

imi 


Delivery of telegrams—Continued 

Excuse for nondelivery or delay in delivery, 
§ 145; § 149, p. 181; § 150, pp. 182, 183 
Person to whose care message is addressed, 
§ 151 

Federal wartime control, liability for failure 
to deliver during federal control, § 101 
Forged telegrams, liability for, § 155 
Forwarding, duty to forward, § 153 
Fraudulent telegrams, liability for, § 155 
Free delivery limits, generally, post 
Free telegrams, excuse for delay in deliver/, 
§ 149, p. 181 

Guaranty of charges for delivery beyond free de¬ 
livery limits, § 150, p. 184 
Holidays, duty to deliver on, § 146 
Hotel clerk, delivery to, § 151 
Identity and whereabouts of addressee, duty to 
ascertain, § 145 

Informing sender or sendee of inability to deliver, 
§ 147 

Inquiry for addressee outside town to which me©- 
sage is sent, § 150, p. 182 
Insurer of delivery, §§ 106, 145; § 149, p, 181 
Joint addressees, delivery to, § 151 
Liability for failure to deliver, § 145 
Libelous telegrams, § 156 

Limitation of liability for negligence in delivering. 
Limitation of telegraph company’s liability 
for negligence, post 
Location of addressee, 

Death message, duties of company, § 145 
Inability to locate before closing hours, § 149, 

p. 181 

Notice to sender of inability to locate, § 147 
Location of person in whose care telegram is 
addressed, § 151 

Location of sendee, question for jury in action 
against telegraph company for damages, 

§ 195, p. 221 

Mail, delivery of telegram by, § 152 

Addressee residing outside free delivery 
limits, § 150, p. 183 
Mental anguish. 

Evidence of mental anguish in action for 
damages for nondelivery or delay In de¬ 
livery, § 192, p. 219 

Question for jury in action for nondelivery 
or delay in delivery, § 195, p. 223 
Mode of delivery, § 152 

Modification of rule prescribing free delivery 
limits, § 150, p. 185 

Name of addressee, care and duty in delivering 
telegram with insufficient or erroneous name, 

§ 148 

Nature and form of action for negligent delivery, 

§ 178 

Night messages, § 167 
Notice, 

Inability to delivery, § 147 

Message received after office hours, § 149, 
p. 181 

S^der that addressee lives beyond free 
delivery limits, § 150, p. 184 
Office hours affecting delay in delivery, 8 149, pp. 
181, 182 
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I>elivery of telegrams—Continued 
Penalties, § lOG 

Delay in delivery, ante under this subhead 
Evidence in action to recover, § 114, p. 160 
Exclusive federal jurisdiction affecting penal¬ 
ty for failure to deliver, § 111 
Interstate message, penalty for failure to de¬ 
liver, § 111 

Persons entitled to sue for negligent delivery, 
§§ 172-176, pp. 203-226 

Persons in whose care message is addressed, 
delivery to, § 151 

Persons to whom delivery may or should be made, 
§ 151 

Place for delivery, § 150, pp. 182-185 
Pleading, 

Affixation of revenue stamps in action for 
failure to deliver, § 1S5 
Special damages for nondelivery, § 186 
Points not on company’s line, liability for failure 
to deliver message, § 137 

Presentation of claim for damages, failure to de¬ 
liver, § 158 

Presumption arising from nondelivery, § 101, 
p. 214 

Question for jury in action for nondelivery, § 195, 
pp. 221, 223 

Residence of addressee at incorporated place af¬ 
fecting duty to deliver, § 150, p. 182 
Revenue stamps, pleading affixation in action for 
nondelivery, § 185 

Sender as person entitled to sue for negligence, 
§ 173 

Service message, 

Demanding special charges for delivery be¬ 
yond free delivery limits, § 150, p 184 
Informing sender of inability to deliver, 
§ 147 

Special contract to deliver telegram at place 
where no office maintained, § 150, p. 183 
Special damages for nondelivery, pleading, § 186 
Strike excusing delay in delivery, § 145 
Sunday, delay in delivery of telegram accepted 
and transmitted on Sunday, § 146 
Telephone, delivery by, § 150, pp. 182, 183; § 152 
Third person as party entitled to sue for negli¬ 
gence, § 175 

Time for delivery, § 149, pp. 180-182 
Unauthorized telegrams, liability for, § 155 
Urgent telegrams, delivery of telegrams received 
after office hours, § 149, p. 182 
Vis major, 

Connecting carrier’s liability for delay affect¬ 
ed by war, § 157 

Excusing nondelivery or delay in delivery, 

§ 145 

Volunteer, delivery by, § 152 
Waiver, 

Benefits of office hours regarding delivery, 

§ 149, p. 182 

Free delivery limits, waiver of rule prescrib¬ 
ing, § 15Q, p. 185 
War excusing delivery, § 145 
Wife, 

Addri^see, delivery to, § 151 
Person in whose care message is addressed, 
delivery to, § 151 


Delivery of telegrams—Continued 

Written by telegraph agent containing insufficient 
or erroneous name or address, § 14S 
Written copy of message, duty to deliver, § 152 
Delivery of telephone messages, § 262 

Damages for failure to deliver, § 273, p. 285 
Damages for negligence in delivering, § 273, p. 2S4 
Deposits required from transient persons sending 
telegrams requiring answers, § 133 
Depreciation allowed for rate making purposes, § 86, 
pp. 122, 123 
Depreciation reserve, 

Defined, § 86, p. 122 

Depreciation for rate base not measured by 
amount of depreciation reserve, § 86, p. 114 
Included in rate base in determining reasonable¬ 
ness of rates, § 86, p 110 

Designation for hearing before Federal Communica¬ 
tions Commission, § 81, p. 99 
Destruction of lines, § 282 

Action for damages, § 281 

Deterioration in value of property resulting from tele¬ 
graph company’s breach of duty as element of 
damage, § 235 

Dictagraph for purpose of overhearing messages as 
not wire tapping, § 122, p. 164 
Dictaphone, use to obtain information as offense, 
§ 122, p. 163, n. 61 
Directed verdict, 

Action against telegraph company for damages, 
§ 195, pp. 220, 222, 223 

Injuries from construction, maintenance or 
equipment, action for, § 61 
Directories of telephone companies, 

Burden of proof in action for duplicating tele¬ 
phone number in directory, § 272, p. 281 
Care in preparing directory, § 265 
Defenses in action for failure to list subscriber’s 
name, § 272, p 279 

Implied agreement that subscriber’s name and 
telephone number will appear in directory, 
§ 265 

Jurisdiction of action for failure to list sub¬ 
scriber’s name, § 272, p. 280 
Nominal damages for erroneous listing, § 273, 
p. 284 

Penalty for discrimination in listing, § 107 
Pleading in action for failure to list, § 272, p. 280 
Disclosure of contents of messages for, § 154 
Offense, § 117; § 122, pp. 163-165 
Discontinuance of office, § 78 

Company furnishing interstate service, penalty 
for, § 110 

Discontinuance of service, §§ 69, 78; § 269, pp. 275- 
277 

Damages for discontinuance of telephone services, 

§ 273, pp. 284-287 
News service, § 253 

Non-payment of charges as ground, § 93 
Penalties, § 108 

Persons entitled to sue for discontinuance of 
telephone service, § 272, p. 280 
Pleading in action for discontinuance of telephone 
service, § 272, p. 280, n. 97 
Questioixs foir jury,, discontinuance of telephone 
service, § 272, p. 283 
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Discontinuance of service—Continued 

Kestoration of discontinued telephone service, 
§ 270 

Discretion in enforcement of rules and regulations 
governing service, § 70 
Discrimination, §§ 71-73, pp. 83-88 
Actions for, § 73 

Automatic cut-off device, use of as discrimination, 
§ 74, p. 88, n. 14 

Burden of proving justification for discrimina¬ 
tion in rates, § 72, p. 87 

Character of service of facilities, discrimination 
as to, § 72, p. 88 

Damages for discrimination by telephone com¬ 
panies, § 273, p. 283 

Evidence of discrimination in rates, § 72 
Free service to another company, § 72, p. 87 
Horse race, refusing to transmit result of race, 
§ 72, pp. 86, 89 

Interconnection of lines of two telephone com¬ 
panies, § 274 

Listing of subscribers in telephone directories, 
§ 265 

Nature and form of discrimination, § 72, pp. 84-88 
News service, discrimination in furnishing, § 253 
Other telegraph and telephone companies, with¬ 
holding service from, § 268 
Penalties, §§ 104, 107, 108; § 114, p. 161 
Defense to action, § 113 
Judgment in action to recover, § 114, p. 161 
Review in action to recover, § 114, p. 161 
Power to compel furnishing of service without 
discrimination, § 77 

Quality of service or facilities, § 72, p. 88 
Rates and charges, post 

Reference service, contract to provide, § 74, p. 88, 
n. 14 

Refusal to serve as discrimination, § 72, pp. 85, 86 
Regulation to prevent discrimination, subject to, 
§ 74 

Rules and regulations of company, § 72, p. 85 
Telegraphic dispatches, duty of telephone com¬ 
pany to receive without discrimination, § 268 
Dismissal and nonsuit, injuries from construction, 
maintenance and equipment, action for, § 61 
Dissolution of domestic telephone company by con¬ 
solidating with foreign company, § 16, p. 28 
Distinction between telegraphs and telephones, § 3 
District attorney, court order permitting wire tapping, 
§ 122, p, 165 

District telegraph and messenger business, §§ 277-279 
Burglar alarm system, § 279 
Charges for messenger service, § 277 
Oommop cai;riers, companies engaging in business 
as, § 277 

Duties of company, § 278 
' Fire alarm service, § 279 
Insurers, § 278 

Investigation of qualification of messengers, § 278 
Liabilities of company, § 278 
Loss of package by messenger, § 278 
Nature and status of business, §§ 277, 278 
Post roads act inapplicable to, § 24, p 33 
Removal of telephone for ceasing to use in con¬ 
nection with, '§ 258 ' 

Special agreements, >§ 278 t ^ 


Dividends, 

Control of payment by public service commission, 
§ 76, n. 67 

Telephone company, § 10 

Documentary evidence in action against telegraph 
company for damages, § 192, p. 216 
Domestic message defined, § 4 

Drafts, damages for n^ligence in transmitting tele¬ 
gram directing bank to stop payment, § 231 
Drop, discontinuance of wire service to drop on re¬ 
fusing notice that service is being supplied con¬ 
trary to law, § 128 
Drop switchboard defined, | 4 

Drunkenness of telegraph company’s receiving agent, 
evidence in action for damages, § 192, p. 217 
Duration of franchise, § 12 

Duties and liabilities with respect to telegraph mes¬ 
sages, §§ 125-247, pp. 167-257 
Duties and obligations of telegraph and telephone 
companies to public, § 5 

Duties of telephone company to furnish service, § 256 
Easements, 

Creation of easement to maintain lines over land 
of another, § 44 

Maintain line on highway as respect abutting 
lands, § 41 

Perpetual easement, § 42 

Railroad right of way, easement to construct line 
on, § 42 

Ejectment against telephone line for recovery of 
possession of land occupied, § 55, n» 59 
Election on question of permitting use of streets, § 26 
Electric burglar alarm system, company maintaining 
as telegraph company, § 9 
Electric company, 

Injunction against interference, use or injury to 
property by electric company, § 283 
Priority of rights of telephone company to use 
streets, § 31 

Electric lighting business, power of telegraph or tele¬ 
phone company to conduct, § 11 
Emergency connections, 

Damages for delay in making, § 273, p. 285 
Liability for failure to furnish proper connectio-ns, 
§ 260 

Person entitled to sue for failure to make con¬ 
nection, § 272, p, 280 
Transmission of messages, § 262 
Eminent domain. 

Post roads act as not conferring right of, § 24, 
p. 33 

Private property, taking for telegraph or tele¬ 
phone purposes, § 44 

Railroad right of way fer use by telegraph or 
telephone companies, § 42 
Telegraph as Including telephone within statute 
granting right of eminent domain, § 3 
Employees, 

Acts outside scope of employment affecting lia¬ 
bility of telegraph or telephone company, 
§ 285 f 

Assault by, § 284 

Assumption of risk by employee injured by 
broken pole, § 51, n. 30 
Burglar.and fire alarm service, § 279 
Care as to employees of another company, § 46 
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E&nployees—Continned 

Conditions, stipulations prohibiting varying con¬ 
ditions by employees, § 170 
Contributory negligence of employee injured by 
defective equipment, § 61, n. 30 
Disclosure of contents of messages by «nployees 
as offense, § 117 

Federal wartime control, liability of acts of for¬ 
mer employees during control, § 101 
Groundman defined, § 4 

Injuries to employee of person to whom services 
were furnished, § 45 

Limitation of telegraph company’s liability for 
negligence of employee, § 159 
Lunch room for employees, loss in operating 
as expense for rate making purposes, § 86, 

p. 120 

Messengers, generally, post 
Pension fund, 

Federal Communications Commission’s or¬ 
ders, § 81, p. 98, n. 66 

Payment into pension fund as operating ex¬ 
penses in determining rate, § 86, pp. 119, 
120 

Punitive damages for acts of servant for wrong¬ 
ful acts in transmitting money, § 251 
Strikes, generally, post 

Telephone company’s duty to employ adequate 
number of employees, § 260 
Gfhird i>erson’s employees, 

Care as to, §§ 47, 48 
Defense in action for Injuries to, § 56 
Issues and proof in action for injuries from 
wires, § 59 

liability for injuries to, § 49, n. 99 
Reliance on care of servants of telegraph 
company, § 51 

Tortious acts of employees, liability for, §§ 284, 
285 

Trouble shooter defined, § 4 

Waiver by tele^apb company’s employee of stip¬ 
ulation requiring presentation of claim for 
damages, § 171, p. 203 

Wartime control, employees of company under 
control as employees of government^ § 97 
Employment contract, damages for breach of tele¬ 
graph company’s duty, § 216 
Enigmatical message defined, § 4 
Entire and severable contracts between parties, § 16, 
p. 27 

Equipment, 

Adequacy, § 66 
Change of location, § 37 

Delegation of power to court to prescribe char¬ 
acter of equipment, § 39 
Discrimination in furnishing, § 72, p. 88 
Duty of company to provide itself with, § 66 
Excavation in street injuring equipment, § 282 
Injunction against injury to, § 283 
Injuries from construction, maintenance and 
equipment, generally, post 
Injuries to telephone equipment installed in 
street, § 280 

^ Interference or injury to equipment, as offense, 
§ 120 . , 

Malicious mischie4^ interference with equipment 
as, i 120 ! * 


Equipment—Continued 

Mandamus to compel addition to equipment, § 66 
Mortgage, § 17 

Municipal power to prescribe character, form 
and color of, § 39 

Rate base, equipment included in rate base in- 
determining reasonable rates, § 86, pp. 109- 
111 

Removal from streets after expiration of fran^ 
chise, § 32 

Removal of lateral support injuring equipment,, 
damages, § 282 

Equity jurisdiction for relief against confiscatory 
rates, § 90, p. 137 

Estoppel, 

Assignee of franchise to assert invalidity of con* 
tract granting right to use streets, § 26 
Compensation for use of street, estoppel to as¬ 
sert invalidity of requirement, § 34 
Consolidated telephone company to claim under 
perpetual franchise, § 12, n. 46 
Contract for right to construct line along or on 
railroad right of way, estoppel applicable 
to, § 42 

Limitation of telegraph company’s liability for 
negligence, post 

Municipality to deny validity of consent to use 
and occupy streets, § 26 

Municipality to question assignment of franchise,. 
§ 14 

Presentation of claim for damages, estoppel te 
assert untimely presentation, § 171, p. 203 
Roads and streets, estoppel to assert rights under 
original ordinance granting rights to use by 
accepting second ordinance, § 32 
Telegraph company by agreement to pay loss 
from mistake in unrepeated message, § 165, 
p. 197 

Telegraph company to claim liability as governed 
by stipulation limiting liability, § 167 
Want of consideration of notes issued by tele¬ 
phone company, estoppel to assert defense, 
§ 18 

Evidence, 

Action against telegraph company for negligence, 
§§ 191-193, pp. 212-22Q 

Agents’ or employees’ torts, actions for, § 284 
Burden of proof, generally, ante 
Discrimination in rates, § 72, p. 87 
Federal Communications Gonunission, proceed¬ 
ings before, § 81, p. 99 
Radio broadcasting, § 301, p, 313 
Renewal of radio station’s license, 5 305 
Injunction against Interference, use or injury to- 
property, 8 283 

Injuries from construction, maintenance and 
equipment, § 60, pp. 73-75 
Directing verdict on conflicting evidence in 
action for, § 61 

Injuries to or destruction of lines, 8 281 
Issues and proof, generally, post 
Judicial review of rate orders, § 90, pp, 138, 13^ 
Money, evidence in action relating to transmisk 
sion of money by telegraph, § 250 
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Evidence—Continued 
Opinion evidence, 

Amount allowed for going value In rate pro¬ 
ceedings, § 86, p. 115 

Negligence in constructing or maintaining, 

§ 60, p. 75 

Reproduction costs in proceedings to es¬ 
tablish rates, § 86, p. 112, n. 47 
Overcharges, action to recover, § 95 
Penalties, action to recover, § 114, pp. 159, 160. 
Presumptions, generally, post I 

Prosecution for offenses, § 124 | 

Rate proceedings before public service commis¬ 
sion or similar bodies, § 90, pp. 133, 134 
Judicial review of rate order, § 90, pp. 138- 
140 

Scope of authority of employee riding on bicycle, 

§ 285, n. 10 

Telephone service, actions relating to, § 271, 

pp. 281, 282 

Variance, action against telegraph company for 
negligence, § 190 
Excavations, 

Highways or streets, 

Duty to place highway in good repair, § 48 
Injuries from unguarded excavations, § 49 

Motor vehicle injured by failure to repair 
excavation in highway, § 50, n. 11 
Property injured by excavation in street, 

§ 283 

Telephone equipment installed in street, inju¬ 
ries to, § 280 
Excessive damages, 

Money, breach of duty in transmitting, § 251 
Negligence of or breach of duty by telegraph 
company, § 204 

Telephone services, actions relating to, § 273, 
p. 283 
Exchange, 

Private branch exchange, generally, post 
Telephone exchange defined, § 4 
Exchange areas, telephone company’s duty to ar¬ 
range so as to provide free call service, § 263 
Exchange of property, damages for breach of tele¬ 
graph company’s duty resulting in loss of ex¬ 
change, § 221 
Exchange service, 

Duty of telephone company, § 263 
Exemption from jurisdiction of Federal Power 
Commission, § 77 
Rate regulations, | 90, p. 144 
Excise tax operating expense for rate making pur¬ 
poses, § 86, p. 120, n. 49 
Exclusive franchises, § 12, n. 46 
Exclusive rights, 

Grant of right to use private land, § 44^ p. 57 
Railroad right of way, exclusive grant of right 
to use, § 42 i 
Use and occupy highways> § 31 
Exclusive telephone service to telegraph company, 
§ 268 

Excltstv© toll business, contracts between companies 
for, 16^ p. 26 i 

Execution, 

Action against t^egraph company for damages, 
f 198 


Execution—Continued 

Franchise as subject to, § 19 
Exemplary damages, 

Chief special agent of telephone and telegraph 
company, acts of, § 284 
Employees’ and agents’ tortious acts, § 284 
Failure to furnish service or facilities, | 73 
Injuries from construction, maintenance and 
equipment, § 64 

Money, breach of duty to transmit, § 251 
Question for jury, § 250 

Negligence of, or breach of duty by, telegraph 
company, § 202 
Evidence of damages, § 193 
Excessive exemplary damages, § 204 
Verdict for exemplary damages, § 197 
Pleading in action against telegraph company 
for damages, § 186 

Question for Jury in action against telegraph 
company for damages, § 195, p. 222 
Telephone service, actions relating to, § 273, 
p. 287 

Trespass by telephone company’s employees, § 284 
Expenses, 

Change from overhead to underground system, 

§ 38 

Change of location of lines and equipment, § 37 
Damages for negligence or breach of duty by 
telegraph company. Damages, ante 
Moving houses, expenses of raising wires to per¬ 
mit, § 40 

Removal of wires maintained over private lands 
to underground conduit, § 44, pp. 57, 58 
Expert testimony, negligence in constructing or main¬ 
taining, § 60, p. 75 

Extending credit for charges as discrimination, § 72 
Extension of facilities or service, § 65 

Certificate of public convenience or necessity, 

§ 20 

Municipal permission for extension affected^ by 
laches precluding interference with original 
lines, § 26 

Municipal power to prevent extension, § 37 
Public service commission’s power to require, 

§ 77, n. 74 

Extension telephones, 

Action for damages for failure of company to 
recapture extension telephone, § 272, p» 279 
Defined, § 4 

Duty to remove to accommodate applicant for 
service, § 72, p. 86, n. 86 
Facilities, 

Abandonment or withdrawal, § 69 
Action for failure to furnish, § 73 
Adequate facilities, §§ 66, 77 
Character of facilities, § 66 

Discrimination in furnishing, §§ 71-73, pp. 83-88 
Refusal to furnish as dLscrimirialioii, § 72, 
pp. 85, 86 

Regulation of facilities to be furnished, §§ 77-79 
Remedies for inadequate facilities, § 66 
Rules and regulations of company as to use, § 70 - 
Fair value of property. Rates and charges, post 
False telegrams as offense, § 123 
Family, duty of telephone company to serve each 
member of, | 256 
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Federal authorization to use post roads and navigable 
waters, § 24, pp. 33-35 
Federal Communications Act, 

Damages recoverable under act for negligence 
of telegraph company, § 205, n. 60 
Discontinuance, reduction or impairment of serv¬ 
ice without certificate, § 78 
Enforcement of act, § 81, p. 07, n. 61 
Intercepting and publishing telephone conversa¬ 
tion, liability for, § 287 
Private branch exchange service, § 266 
Purpose of act, § 75; § 81, p. 97, n. 61 
Radio broadcasting, post 
Regulation of commerce by, § 292, n. 57 
Television, §§ 316, 317 
Federal Communications Commission, 

Accounts kept by companies, 

Powers of commission, § 81, p. 98 
Review of order relating to, § 81, p. 100 
Appearance of interested or aggrieved party in 
proceedings before commission, § 81, p. 99, 
n. 76 

Burden of proof in proceedings before, § 81, p. 99 
Color television, § 317 
Designations for hearing, § 81, p. 99 
Discontinuance, reduction or impairment of serv¬ 
ice, powers of commission, § 78 
Evidence in proceedings before commission, § 81, 
p. 99 

Examiner, hearing before, § 81, p. 99 
Exceptions to report and order, § 81, p. 99 
Exemption of controlled companies from juris¬ 
diction of, § 81, p, 97, n. 62 
Findings, § 81, p. 99 

Form of accounts, records and memoranda pre¬ 
scribed by commission, § 81, p. 98 
Hearing officer, § 81, p 99 
Hearings, § 81, pp 98-100 

Application for television channel, § 316 
Information concerning original cost of proper¬ 
ties, power to require, § 81, p. 98 
Institution of proceedings before, § 81, pp. 98-100 
Interstate rates regulated by, § 86, p. 123 
Jurisdiction, § 81, pp. 97, 98 
Memoranda kept by companies, power of com¬ 
mission, § 81, p 98 
Nature of commission, § 298, p. 307 
Orders, § 81, p. 98 

Review of orders, § 81, pp. 100, 101 
Power to regulate charges, practices, classifica¬ 
tion, etc., § 77 

Private branch exchange service, approval of 
rules I'elating to, § 266 
Proceeding before, § 81, pp. 98-100 
Radio, § 291 
Radio broadcasting, post 
Rate regulations, § 90, pp. 144, 145 
Records of companies, power of commission, § 81, 
p. 98 

Regulations by, § 81, pp. 97-101 

Rehearing, § 81, pp. 99, 100 

Reopening case for further evidence, § 81, p. 99 

Report, § 81, p. 99 

Review, 

Licensee’s selection of programs, § 294 


Federal Communications Commission—Continued 
Review—Continued 

Orders, § 81, pp. 100, 101 
Services and facilities to he furnished, power to 
regulate, § 77 
Television, §§ 316, 317 

Federal grant to company as not precluding munici¬ 
pal regulations, § 75 

Federal Power Commission, exemption of telephone 
exchange service from jurisdiction of, § 77 
Federal wartime control, §§ 96-103, pp. 148-151 ^ 

Ability on redelivery of property for negligence 
committing during, § 102 
Actions, 

Right of action accruing before federal con¬ 
trol, § 100 

Right of actions accruing during federal con¬ 
trol, § 101 

Basis of control, § 96 

Communications Act of 1934 conferring powers on 
president, § 96 
Compensation, § 103 

Corporate entity and franchises unimpaired by 
taking possession under, § 97 
Effect on particular matters, §§ 98-101 
Employees of company becoming employees of 
element, § 97 

Judgment, enforcement against company under 
control, § 100 

Negligence of company, liability for negligence 
during period of control, §§ 101, 102 
Parties in action to restrain acts of postmaster 
general, § 101 
Postmaster general, 

Duties, § 96 

Injunction to restrain acts of, § 101 
Powers, §§ 99, 103 
President’s powers, §§ 96, 97, 102 
Proclamation taking possession, §§ 96, 97 
Rates and charges, §§ 96, 97, 90, 102 
Receivers, operation of line through receivers, 
§ 97 

Redelivery of possession on termination of con¬ 
trol, 5 102 

Scope and extent, § 96 

Service of process in action accruing before fed¬ 
eral control, f 100 

United States, action against United States for 
acts during control, § 101 
Finding person called by telephone, 

Damages for failure to find, § 273, p. 285 
Duty of telephone company, § 261 
Instructions to jury in action for failure to find, 
§ 272, p, 283 

Persons entitled to sue for failure to find, § 272, 

p. 280 

Pleading in actions for delay or failure to find, 
§ 272, pp. 280, 281 

Question for Jury in action for failure to find, 
§ 272, p. 283 

Venue of action against tel^hon© company for 
delay in finding person called, I 272, p, 280 

Findings, 

Actions against telegraph company for damages, 
I 197 
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Findings—Continued 

Federal Communications Commission, § 81, p. 90 
Rate making proceedings, § 90, p. 144, n. 41 
Injuries from construction, maintenance and 
equipment, action for, § 63 
Public service commission in rate proceedings, 
§ 90, pp. 134, 135, 141, 143 
Removal of telephone, action for, § 272, p. 283 
Stay of rate order pending judicial review, find¬ 
ings by court in granting stay, § 90, p. 140 
Fire alarm service, § 279 
Fire department, 

Damages for negligence in making emergency 
connections with fire department, § 273, 
p. 285 

Emergency service transmit messages to, § 262 
Negligently failing to provide connection, § 260 
Person entitled to sue for failure to make emer¬ 
gency call with department, § 272, p. 280 
Refusal to make emergency connection with, § 260 
Foreclosure of lien or mortgage, § 18 
Foreign attachment on telephone instrument, power 
to prohibit use, § 256 
Foreign communications, 

Congressional regulations, § 74 
Federal communication commission’s jurisdiction 
over rates, § 90, pp. 144, 145 
Jurisdiction over, § 81, p. 97 
Foreign companies, § 13 

Consolidation of domestic telephone company 
with, § 10, p. 28 

Grant to use and occupy roads and streets, § 28, 
n. 11 

Navigable waters, post roads act authorizing 
construction of line under, § 24, p. 34 
Post roads act inapplicable to, § 24, p. 33 . 

Rate regulations, § 86, p. 106, n. 82 
Foreign countries, transmission of money to. Money, 
transmission of, post 

Foreign language messages, damages for negligent 
transmission, § 209 
Forfeitures, 

Contract for sale of telephone system, § 14 
Franchise, § 19 

Grant of right to use and occupy highways, § 33 
Forged telegrams, 

Damages for losses resulting from, § 230 
Liability for transmission and delivery, § 155 
Offense, j 123 

Party in action against telegraph company for 
damages, § 183 

Presentation of claim for transmitting forged 
telegrams, J 158 

Presumptions arising from sending of, § 191, 
p. 214 

Form of telegram, duty of company to advise sender 
as to proper form, 5 127 

Forwarding telegram, duty to forward, S 153 
Forwarding teltephone message to place where ad¬ 
dressee is, duty of ^lephone company, § m 
Four-party telephoim is^rvlce, order of regulatory 
body eliminating, § 256 
Franchise taxes, 

Parent coiporaaon paying franchise tax for sub- 
aMmj m expense for rate making purposes, 
J ^ p. IM, n. 56 


Franchise taxes—Continued 

Revocation or forfeiture of grant to use highways 
for nonpayment, § 33 

Telegraph company constructing lines in street 
under post roads act, § 24, p. 34 
Franchises, § 12 
Acceptance, § 25 

Assignee’s right to attack invalidity of contract 
granting right to occupy streets, § 26 
Assignment, § 14 
Burglar alarm system, § 279 
Estoppel to. 

Deny validity of municipal franchise to use 
streets, § 26 

Question assignment, § 14 
Execution, levy against franchise, § 19 
Forfeiture or loss, § 19 
Free telephones for municipal use, § 258 
Lease, § 15 

Mortgage foreclosure sale of franchise, § IS 
Municipal franchise, mode of acquiring and ac¬ 
ceptance, § 25 

Party lines prohibited by, § 258 
Perpetual franchises, generally, post 
Police power of municipality not divested by 
franchise, § 24, p. 36 

Post roads act, franchise conferred by, § 24, p. 34 
Primary and secondary franchises distinguished, 

§ 20 

Public character of business not affected by exer¬ 
cise of franchise by individual, § 5 
Public service commission’s power to regulate 
rates fixed by franchise, § 90, p. 129 
Rates, franchise fees as operating expenses for 
rate making purposes, § 86, p. 120 
Roads, streets and other public places, franchise 
to use or occupy, §§ 23-41, pp. 32-58 
Sale of property as carrying franchise to operate, 

§ 14 

Sale or transfer, § 14 

Taxation of franchise owned by company con¬ 
structing line under post roads act, § 24, p. 34 
Frank. Free service, generally, post 
Fraud, 

Agents, liability of telegraph company for, § 284, 
n, 98 

Damages for injuries from fraudulent scheme of 
agents, § 284 

Damages for losses resulting from fraudulent 
messages, § 230 

Liability for transmission and delivery of fraud¬ 
ulent telegrams, § 155 

Limitation of liability on unrepeated messages 
affected by, § 165, p. 197 
Sale of franchise or property, § 14 
Free call service, telephone company’s duty to ar¬ 
range exchange areas to provide, § 263 
Free delivery limits, § 150, pp. 183-185 

Burden of proof in action against telegraph com¬ 
pany for failure to deliver, f 191, p. 213 
Care and diligence in delivering message within, 
f 150, p. 183 

Defense in action against telegraph company for 
damages, § 180 

Presumption addressee lived within, § 191, p. 213 
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Free delivery limits—Continued 

Replication waiving free delivery limits restric¬ 
tion, § 188 
Free service. 

Another company as discrimination, § 72 
Contracts for, § 84, p. 104 

Delay in delivery, free service excusing delay, 
§ 149, p. 181 

Discrimination, free service to. 

Another company, | 72, p. 87 
Municipality free, § 72, p. 87 
Duty to furnish, §§ 65, 259 

After expiration of franchise granting right 
to use street, § 32 

Grant of right to use streets in consideration of 
free service to municipality, § 30 
Lessors, covenant in lease providing for, § 15 
Negligence in transmitting free telegram, § 122 
Rates within municipality affected by free serv¬ 
ice outside municipality, § 86, p. 124, n. 89 
Freedom of speech and press, television, § 316 
Frightening animals, liability for injuries from, § 49 
Fuel for voyage, damages for errors in telegram di¬ 
recting master as to fuel, § 225 
Funerals, mental anguish as element of damage for 
breach of duty in transmitting or delivering mes¬ 
sage relating to funerals, §§ 238-244, pp. 253-256 
Futures, damages for losses growing out of transac¬ 
tions with brokers, § 222 
Gambling, 

Bookmaking, generally, ante 
Discontinuance of telephone service used for 
gambling, § 269, p. 276, n. 44, 45; § 269, 
p. 277 

Furnishing telephone service for purpose of dis¬ 
seminating gambling information, § 256 
Lease of private wire for use in disseminating 
gambling information, § 252 
Losses from mistake or delay in transmission, 
§ 128 

Offense, § 119 

Refusal of telegram relating, § 128 
Telephone company’s liability for giving wrong 
connection for call relating to, § 260 
Gas company injuring underground telephone cables, 
§ 281, n. 78 

General denial in action against telegraph company 
for damages, issues raised by, § 190 
Government messages, preference in transmission, 

§ 141, p, 176 

Grading highway injuring lines or property of tele¬ 
phone company, liability for, § 280 
Gratuitous service. Free service, generally, ante 
Gross negligence, 

Exemplary damages against telegraph company 
dependent upon, § 202 
Limitation of liability. 

Transmitting money, § 248 
Unrepeated messages, § 165, p. 197 
Rrima facie evidence, § 191, p. 214 
Gross receipts, 

Burglar alarm system, payment of portion for 
use of underground condpits, § 279^ n. 68 
Payment of percentage as compensation fpr use 
and occupancy of streets, | 34 
Groundman defined, 8 4 


Guaranty, 

Charges for delivery of telegram beyond free 
delivery limits, § 150, p. 184. 

Genuineness of telegram transmtted, § 155 
Hearsay evidence of whereabouts of addressee in 
action for damages, § 192, p. 217 
Height of wires, §§ 35, 45 

Evidence in action for injuries from wire, § 60, 
p. 73 

Heirs, omission of word in grant of private lands as 
creating revocable license, § 44, p. 58 
Hickey defined, § 4, n. 38 

Highway contractor’s liability for injuries to lines or 
other property, § 280 

Highways. Roads, streets and other public places, 
rights in and use of, post 
Holding companies, 

Approval of public service commission of execu¬ 
tion of note to, § 17 

Earnings of holding company considered in fix¬ 
ing rates, § 90, p. 136, n. 26 
Intercompany exi)enses as operating expenses 
for rate making purpose, § 86, pp. 120, 121 
Market value of bonds and stock in determining 
value of subsidiary for rate making puri>oses, 
§ 86, pp- 111, 112 

Public service commission’s control of contract 
between parent and subsidiaries, § 90, p. 129 
Holding time defined, § 4, n. 38 
Holidays, 

Delivery of telegram on, § 146 
Prompt transmission of messages received on, 
§ 141, p. 173 

Home-rule municipal corporation, power to regulate, 
§ 80 

Rates, § 85 
Horse races, 

Furnishing pool room with information as of¬ 
fense, § 119 

Refusal of telegram containing report of, § 328 
Refusal to transmit result of race as discrimina¬ 
tion, § 72, p. 86, n. 89 
Hotel clerk, delivery of. telegram to, § 151 
Hotels, 

Discontinuance of service to hotel for noncom¬ 
pliance with rate regulations, § 209, p. 276 
Federal communications commission’s power to 
regulate charges by, g 90, p. 145 
Jurisdiction of public service commission over 
rates charged by hotel to guests for tele¬ 
phone service, 5 90, p. 131 

Telephone service furnished gnest through pri¬ 
vate branch exchange as within Federal 
CJommunicaUons Commission’s jurisdiction, 
§ 266 

House-mover’s right to r^uire or raise wires, § 40 
Identity, 

Person answering telephone c^, telephone com¬ 
pany’s responslhiUty for, 5 
Sender of message, duty to ascertain, } 3L55 
Illegal telegrams, duty to accept, § 3^ 

Illegal use of tel^hone, 

Defense In action for damages for discontinu¬ 
ance of service, 5 272, p. 2T9 
Discontinuance on ground of, ^2#, TO- 276, 277 
Restoration of discontinued g 270 
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Immoral or illegal purposes, duty to furnish service 
for, § 65 

Immoral telegrams, duty to accept, § 128 
Immoral use of telephone service as ground for dis¬ 
continuance, § 269, pp. 276, 277 
Implied findings in action against telegraph company 
for damages, § 197 
Inadequate damages, 

Money, breach of duty in transmitting, § 251 
Negligence of or breach of duty by telegraph com¬ 
pany, § 204 

Telephone service, actions relating to, § 273, 
p. 283 
Income tax, 

Operating expense for rate making purposes, 
§ 86, p. 120, n 49 

Paid by parent company from dividends on stock 
of subsidiary as expense for rate making 
purposes, § 86, p, 121, n. 54 
Payment under lease, § 15 
Incorporation of companies, § 9 

Franchise granted before completion of incor¬ 
poration, § 12 

Municipality granting privileges to company, 
right to question validity of incorporation, 
§ 12 

Indecent language, 

Iluty to accept messages using, § 129 
Use in messages as offense, § 121 
Independent companies constructing subways or un¬ 
derground conduits, § 36 

Independent contractors, duty to warn of dangers, 
§§ 46, 48 

Individuars right to own and conduct telephone sys¬ 
tem without legislative authority, § 12 
Infanta, 

Bound by conditions imposing limitations on lia¬ 
bility, § lei, p. 194 

Injury to child from broken wire, § 47 
Initial telegraph line, 

Liability for negligence, 1157 
Limitation of Initial line’s liability for default 
of connecting lines, § 169 
Injunction, 

Abutting owner enjoining use of line in front 
of premises, S S5 

Burglar alarm system, injunction against inter¬ 
ference with franchise, § 279 
Comi>etJng company in constructing or operating 
lines without certlhcate of necessity, § 20 
CroBsarms, Injunction against erection or use of 
longer crossarms, § 

Cutting and trimming tre^ I 55 
Discontinuance of news service, S 253 
Establishment of telephone system for failure to 
comply with conditlop, S 32 
Federal communications commission's order, 
Charges, { 90, p* 145 
Badio broadcasting, f 314 
Increase of rales, f 88 
Injury to equipment, 1 2^ 

Interference, 

Company’s rlipbtt to enter private land, § 44, 
Pv 57 

Occupancy of private property, § 44 
Property, J 283 ^ 

if 


Injunction—Continued 

Mandatory injunction compelling removal of 
poles, damages awarded on grant of, § 64 
Mutual telephone company operating without cer¬ 
tificate of necessity, § 20 

Placing poles at place other than that designated, 
§ 35 

Purchaser of farm enjoined from connecting with 
rural line, § 10 

Bailroad enjoining erection of telephone line 
over and across right of way, § 42 
Pates, 

Enforcement of increased rates, § 90, p, 138 
Order of public service commission, § 90, 
p. 137 

Pending proceedings for judicial review, 
§ 90, p. 139 

Pemoval of poles and wires, 

Failure to change from overhead to under¬ 
ground system, § 38 
Vacated street, § 32 

Pestoration of discontinued telephone service, de¬ 
fense to injunction suit for, § 272, p. 279 
Unauthorized use of property of telegraph or 
telephone company, § 283 

Injuries from construction, maintenance and equip¬ 
ment, §§ 45-64, pp. 59-79 

Access to business places, duty to furnish, § 45 
Actions for injuries, §§ 55-64, pp. 68-79 
Appearance in action for injuries, § 58 
Assumption of risk, § 51, n. 30; § 56 
Care required in general, §§ 45-47, pp. 59-62 
Companies liable for injuries, § 54 
Contributory negligence, ante 
Crossarms on poles, lessee of portion of pole 
maintaining defective crossarms, § 46, n. 56 
Damages for injuries, § 64 
Defenses in actions for injuries, § 56 
Degree of care required, §§ 46, 47 
Employees, generally, ante 
Evidence in action for injuries, § 60, pp. 72-75 
Excavation, generally, this index. 

Federal wartime control, liability for damages 
resulting from defects or dangerous condi¬ 
tion in, § 101 

Finding in action for, § 63 

Frightening animals, injuries resulting from, § 49 
Inspection, duty to inspect, § 48 
Instructions to Jury in action for, § 62 
Insurer, liability as insurer for injuries, §§ 45, 49 
Invitees, degree of care as to, § 47 
Joint and several liability, § 54 
Joint tortfeasors, § 54 
Licensees, degree of care as to, § 47 
Lighting barricade in street, duty to light, § 46, 
n. 52 

Location of pole on highway causing, § 45, n. 26 
Manhole, liability for injuries from unguarded 
manhole, § 49 

Messenger strand, duty to fasten as to employee 
of another company, § 46, n. 57 
Parties to action, § 57 
Persons and companies liable, | 54 
Persons entitled to sue for injuries, § 53 
Pleading in action for injuries, § 59 
Process In action for injuries, § 58 
Property, injury to, § 50 
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njuries from construction—Continued 
Proximate cause, post 
Questions of law and fact, § 61 
Railroad employee injured by wire suspended 
over traclv, § 45 

Reliance on care of telegraph or telephone com¬ 
pany effecting contributory negligence, § 51 
Repairs, 

Care required in making repairs, § 48 
Degree of care in making, § 46 
Injury to motor vehicle from failure to re¬ 
pair highway, § 50, n. 11 
Pliability for injuries from failure to repair, 
§ 49 

Sagging wires, liability for injuries from, § 49 
Service of process in action for, § 58 
Sidewalks, 

Injuries from defective walk, § 45 
Liability for injuries from failure to repair, 
§ 49 

Storm, dangerous or defective conditions arising 
from, liability for injuries, § 48 
Switchboards, generally, post 
Trees, generally, post 

Trenches, injuries from unguarded trenches, § 49 
Trespassers, degree of care as to, § 47 
Trial in action for injuries, §§ 61-63, pp. 75-78 
Verdict in action for injuries, § 63 
What law governs, § 45 
ijuries to lines or other property, §§ 2S0-2S3 
Action for damages, § 281 

Change of grade of road injuring property, in¬ 
junction against, § 283 
Damages, § 282 
Injunction, § 283 

isolvency of companies and corporations, § 19 
ispection, 

Equipment, duty to inspect, § 48 
Poles and lines, § 24, p. 36 
Fees, § 82 

istallation of telephones, § 258 
istructions to jury, 

Action against telegraph company for damages, 
§ 196 

Criminal prosecution, § 124 

Injuries from construction, maintenance or equip¬ 
ment, § 62 

Money, actions relating to transmission, § 250 
Penalties, action to recover, § 114, p. 1^ 
Telephone service, actions relating to, § 272, p. 283 
Torts of employees and agents, actions for, § 284 
Lsurance, hirer of wireless apparatus, required to 
procure, § 289 
surers, 

Companies as not liable as, § 7 
Delivery of telegrams, § 145 
District telegraph and messenger business as in¬ 
surers, § 278 

Errors in transmission, § 143 
Liability as insurer against injury from construc¬ 
tion and maintenance, §§ 45, 49 
Maintenance of service, § 68 
Prompt delivery of telegram, § 149, p. 181 
Prompt transmission of telegrams, § 141 
Telephone company as insurer regarding furnish¬ 
ing of connections for calls with other sub¬ 
scribers, § 260 


Insurers—Continued 

Transmission of messages, § 140 
Interception, 

Messages as offense, § 122, pp. 163-165 
Telephone conversations, liability for, § 287 
Interconnection of lines of two telephone companies, 
§§ 274-276 

Duty to make connections, § 274 
Expenses of making connections, § 275 
Failure to notify person on connecting line of 
call, § 267 

Nature of action for refusal to furnish connec¬ 
tion, § 272, p. 279 
Operation and effect, § 276 

Parties in proceedings to compel connections, 
§ 275 

Proceedings to compel connection, § 275 
Public service commissions or similar bodies, 
powers and duties, §§ 274-276 
Question for jury as to reasonableness of reg¬ 
ulatory body’s order requiring connection, 
§ 272, p. 282 

Transmission of messages by connecting lines, 
§ 276 

Interest, 

Amount of recovery for negligence in transmit¬ 
ting unrepeated messages, § 165, p. 198 
Damages, 

Breach of contract to transmit money, § 251 
Loss of debt resulting from telegraph com¬ 
pany’s breach of duty, § 223 
Penalty recovered, § 114, p. 161 
Interruptions of service, § GS 
Interstate and intrastate rates, § SO, pp. 123, 125 
Public utility commission’s jurisdiction over in¬ 
terstate rates, § 90, p 120, n. 35 
Interstate commerce commission, 

Approval of rule of telegraph company limiting 
liability for negligence, § 159 
Jurisdiction over interstate and foreign commu¬ 
nications transferred from to Federal Com¬ 
munications Commission, § 81, p. 97 
Interstate communications and service, 

Congressional regulations, § 74 
Constitutionality of statute imi>osing penalty, 
§ 104 

Damages for breach of duty, what law governs, 
§ 200 

Employees, stipulations prohibiting varying con¬ 
ditions by employees, § 170 
Estoppel by agreement to pay loss resulting from 
mistake in unrepeated interstate message, 
§ 165, p, 197 

Federal Communications Commission’s power to 
regulate, § 77 
Rates, § 90, pp. 144, 145 
Interception and publication, § 287 
Jurisdiction over, g 81, p. 97 
Limitation of telegraph company’s liability for 
negligence, post 

Mental anguish as element of damages, § 236 
What law governs, § 200 
Money, transmission of, 

Damages for breach of duty to transmit, g 251, 
n. 43 

Limitation of liability for transmission, g 248 
Penalties, §g 104,110, 111 
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Interstate comniimications and service—Continued 
Presentation of claims for damages, § 171, pp. 200- 
203 

Proof of interstate message without alleging, § 190 
Sender as bound by conditions limiting liability, 

§ 101, p. 194 

Unrepeated messages, limitation of liability, § 165, 
pp. 19(), 197 

Waiver of tinady presentation of claim for dam- 
ag<‘S, § 171, pp. 202, 203 

Interstab^ tel(‘r>hone company, necessity of consent of 
mnnic'ipality to use streets, § 26 
Intervening cdlultmt cause causing loss affecting re- 
(‘overy of compensatory damages against tele¬ 
graph company, g 207 
Inhu’vmdion, 

Kat(i making body in proceedings for judicial 
r(‘vi(^w orders, § 00, p. 13H 
Subscrilx'r in rate i>roceedings before public serv- 
i('e commission, g fK), p. 132 
SuliscrilMU's in suit between municipality and 
company r(‘sp(K‘tiug rates, § 89 
Inviti'cs, (h'gnM' of care as to, § 47 
lssu(‘s and proof, 

Action agaimst telegraph company for negligence, 
g VM) 

Injuries from construction, maintcmance and 
(‘({ulpuumt, action for, g 59 
Tel<d»houe siu-vice, actions relating to, § 272, p. 281 
Jacks dcdiiuHi, g 4, n. 5*3 

Joinder of parti(*s In action for injuries from sagging 
wire, § 57 

Joint and several llahllity for injuries from negligent 
malntiumnce, g 54 

Joint cause of action by sender and addresi^ce for 
teiegnipli company’s negligence, g 173 
Joint users of telepliono service, 

Hatiw, § PI, p. 46 

Termination of contracts Ixitween companies for, 
g 16, p, 2T 
Judgrmmt, 

Aidions against telegraph company for damages, 
I im 

Findings to sushiln Judgment, § 197 
Fedf^riii wartime ctmtrol, enforcement against 
coiid>any umler, | 100 
Fetmlfles, action to recover, § 114, p. 161 
Public Hervk*e Commission’s jaiwer to render, g 81, 
p. $15 

Jiirisdiction, 

Feilcrnl Communications Commission, § 81, pp. 97, 

m 

Injunction agninst miormnmt of rate, I @0, p. 
137, m mi 

Overciittrict% proceedingi to recover, g ^ 

Ptihiic Hi^rvlce Ckmumlssion, | HI, pp. 95, 96 
Haten, Jurisdiction to enforce compliance with, 
§ BB 

Btcel wr of telefrapblc dtsj^tch, ac^on by against 
telegriipli cowifmny, i ISI 

Bevlew of onlewi of bodiesi g 81, p. 96 

Wtpmae i^rvict, actiomi relating to, f 2T2> pp. 
279, 2B0 
of 

Jnriidiclion of uMm W receiver of tei^raphic 
diapatcb agalttit tek^graph company, g ISl 


Justice of the peace—Continued 

Pleading in justice court in action to recover 
penalty, § 114, p. 159 
Knowledge, 

Contents of blanks, evidence in action against 
telegraph company for damages, § 192, pp. 
216, 217 

Contents of contract on back of telegram, .pre¬ 
sumption of, § 191, p 213 
Patron of rules and regulations governing service, 
§ 70 

Person injured from construction and mainte¬ 
nance establishing contributory negligence, 
§ 51 

Telegraph company’s negligence affecting neces¬ 
sity of presenting claim for damages, § 171, 
p. 201 

Labor union, contract as to hours of work cannot 
interfere with keeping office open, § 67 
Lateral support, damages for removal of support in¬ 
juring telephone equipment under street, § 282 
Leases, § 15 

Authority to lease as not including authority to 
sell, § 14 

Burglar alarm system of use of telephone wires, 
§ 279 

Permission to use street, right to lease excess 
facilities conditioned on obtaining, § 29 
Legislative authority to, 

Lease property, § 15 

Occupy or use public streets or highways, § 24, 
p. 32 

Sell franchise or property, § 14 
Legislative regulation of companies and corporations, 
§ 5 

Legislative reservation of right to alter or amend fran¬ 
chise, § 12 
Libelous messages, 

Burden of proof in action against telegraph com¬ 
pany for transmitting, § 191, p. 213 
Delivery and transmission, liability for, § 156 
Duty to accept, § 131 
License fees and license taxes, § 82 

Acceptance of fees after termination of grant 
to use highways affecting right to oust, § 32 
Acceptance of grant to use streets subject to li¬ 
cense ordinance affecting right to attack 
validity of license fee, § 29 
Compensation for use and occupancy of highway 
distinguished from license fee, § 34 
Municipal power to impose on telegraph company 
constructing line under post roads act, § 24, 
p. 34 

licensees, degree of care as to, § 47 
Licenses, 

Grant of right to use streets as constituting, § 30 
Occupy private land, § 44, p. 58 
Eadio stations. Radio broadcasting, post 
Railroad right of way, license to construct and 
maintain lines on or along, § 42 
Television station, § 316 
Use or occupy street, revocation, § 33 
liens, foreclosure, § 18 

Lighting barricade In street, duty to, | 46, n. 52 
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Limitation of telegraph company’s liability for negli¬ 
gence, §§ 15^171, pp. 1^2-203 
Action, bringing action as equivalent to claims for 
damages, § 171, p. 202 

Addressee, assent to conditions and binding effect 
on addressee, § 162 

Agency of company’s messenger for sender, § 168 
Agent of company writing telegram, sender as 
bound by limitations, § 161, p. 194 
Agent of sender writing message on blanks con¬ 
taining limitations as binding on sender, § 161, 
p. 194 

Amount of recovery, 

Limitation of amount of recovery for unre¬ 
peated messages, § 165, pp. 196, 198 
Unrepeated messages, § 165, p. 197 
Assent to conditions, §§ 160-163, pp. 193-196 
Binding effect of conditions, §§ 160-163, pp, 193- 
196 

Blanks, ante 

Burden of proof in action for damages, § 191, pp. 
213, 214 

Cipher messages, errors in, § 166 
Claim for damages. 

Presentation of, § 171, pp. 200-203 
Presumption of giving notice of claim, § 191, 
p. 214, n. 65 

Question for jury as to reasonableness of 
regulation requiring claim, § 195, p. 224 
Connecting lines, negligence of, § 169 

Money, transmission to foreign country, § 249 
Construction of particular conditions and stipu¬ 
lations, §§ 164-171, pp. 196-203 
Defaults which repetition would not have pre¬ 
vented, § 165, pp. 197, 198 
Defense in action for damages, § 180 
Delay in delivery, limitation of liability on unre- 
I)eated messages inapplicable to liability for 
delay, § 165, p. 197 

Employees, stipulation prohibiting varying con¬ 
ditions by employees, § 170 
Errors in obscure and cipher messages, § 166 
Estoppel, 

Agreement to pay loss from mistake in unre¬ 
peated message, § 165, p. 197 
Assert untimely presentation of claim for 
damages, § 171, p, 203 

Claim liability for delay in delivery as gov¬ 
erned by limitations, § 167 
Evidence in action against company for dam¬ 
ages, § 192, pp. 216, 217 

Failure to transmit, limiting liability on unre¬ 
peated messages inapplicable to failure, § 165, 
p. 197 

Federal regulations, 

Addressee as bound by conditions, § 162 
Defaults which repetition would not have 
prevented, § 165, p. 198 

Errors in obscure or cipher messages, § 166 
Gross negligence affecting right to limit 
liability for unrepeated telegrams, 8 165, 
p. 197 

Night messages, § 167 

Sender bound by conditions limiting liabil¬ 
ity, § 161, pp. 194, 195 

Unrepeated messages, limiting liability for, 
8 1.65, pp. 196, 197 


Limitation of telegraph company’s liability for negli¬ 
gence—Continued 

Federal statute permitting limitation, § 159 
Fraud affecting right to limit liability on unre¬ 
peated messages, § 165, p. 197 
Gross negligence as affecting right to limit lia¬ 
bility on unrepeated messages, § 165, p. 197 
Infant as hound by conditions imposing limita¬ 
tions, § 161, p. 194 

Initial line limiting liability for connecting lines’ 
default, § 169 

Interest on amount of recovery on unrepeated 
messages, § 165, p. 198 

Interstate messages, § 159; § 161, pp. 194, 195 
Employee varying conditions, stipulations 
prohibiting, § 170 

Errors in obscure and cipher messages, § 166 
Estoppel by agreement to pay loss from mis¬ 
take in unrepeated telegram, § 165, p. 197 
Night messages, § 167 

Presentation of claims for damages, § 171, pp. 
200-203 

Unrepeated messages, § 165, pp. 196, 197 
Waiver of timely presentation of claim for 
damages, § 171, pp. 202, 203 
Mailing claim for damages, § 171, p. 202 
Messenger as agent for sender, stipulations pro¬ 
viding for, § 168 

Money, transmission of, §§ 24S, 249, 251 
Night message, delay in delivery, § 167 
Obscure messages, errors in, § 166 
Presentation of claim for damages, § 171, pp. 200- 
203 

Burden of proving non-compliance with stipu¬ 
lation, § 191, p. 213 

Presumption of giving notice of claim, § 191, 
p. 214, n. 65 

Questions for jury as to reasonableness of 
regulations requiring, § 195, p. 224 
Presumptions in actions for damages, § 191, p. 214 
Process as equivalent to claim for damages, § 171, 

p. 202 

Public policy, § 159 

Errors in obscure or cipher messages, § 166 
Unrepeated messages, § 165, p. 106 
Questions for court or jury as to stipulations or 
regulations affecting liability, § 195, pp. 223, 
224 

Eepeated messages, § 165, pp. 196-198 
Right to limit, § 159 

Sender, assent to and bound by limitations, J 161, 
pp. 193—195 

Service of claim for damages, § 171, p, 202 
telephone, sender as not bound by conditions 
when message is accepted over telephone, 
§ 161, p. 195 

Third persons as bound by conditions and stlpu- 
lations, § 163 

Timely presentation of written claims, 8 171, pp 
200-20B 

Validity of particular conditions and stipula¬ 
tions, 88 164-171, pp 196-203 
Varying conditions by employees, stipulatloBS pro¬ 
hibiting, 8 170 

Waiver of timely pre^ntatlon of cMm for dam¬ 
ages, § 171, pp. 202, 203 
What law governs, f 
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Limitation of telegraph company’s liability for negli¬ 
gence—Continued 

Willful misconduct affecting right to limit lia¬ 
bility on unrepeated messages, § 165, p. 197 
Limitation of telephone company’s liability far negli¬ 
gence, § 257 

Directories, limitation of liability for errors and 
omissions in, § 265 

Discontinuance of service, § 269, p. 275, n. 17 
Limitations of actions, 

Compensation for use and occupancy of street, 
§ 34 

Negligence of telegraph company, action for dam¬ 
ages, § 182 

Limited telephone subscribers, toll charges by un¬ 
limited subscribers to, § 263 
Line defined, § 4 
Line jacfes defined, § 4, n. 53 

Liquidated damages, penalty as not in nature of, 
§ 104 
Loans, 

Damages for loss from failure to obtain loan 
resulting from telegraph company’s breach of 
duty, § 223 

Switchboard as not creating landlord-tenant re¬ 
lationship, § 15 
location, 

E<iuipment, municipal power to regulate, § 39 
Poles and wires on highway, injuries resulting 
from, § 45, n. 20 
Telephone on premises, § 258 
Long distance telephone, § 264 

Contract between local exchange and long dis¬ 
til nee company for physical connection, § 16, 

p. 26 

Duty to furnish service to local company, § 268 
Franchise to maintain local exchange, § 12 
Pates for calls, § 86, p. 126 

Blxing reasonable rates for local or exchange 
services or toll and long distance calls, 
5 86, pp. 124, 125 

Hoads and streets, application of statute grant¬ 
ing right to use, § 28 

Lotteries, prohibition of television broadcasting, 
S 818, n. 2 
Mall, 

Claims for damages against telegraph company, 
I 171, p. 202 

Delivery of telegram by mail, § 152 

Outside free delivery limits, § 150, p. 183 
Notice by mail to addressee of failure to de¬ 
liver, ! 147 

Presumption of prompt transmission of telegram 
by mail, j 191, p. 214 

Maintenanm Ojnstmetion and maintenance, gen- 
eraily, ante 

Malice affecting llaMUty for transmitting libelous 
telegram, | 156 

Malicious interferemse with eonipment, 

I m 

Management of curtailed under guise of 

regulation, f 

MmMmmm to enlarge plant or add to equipment, 
166, 

Mandatory Injniartitm, 

COideip^ing 3etn:a>val of poles, dama^ m 
I 64 


Mandatory injunction—Continued 

Enforce orders of commission requiring continu¬ 
ance of service, § 272, p. 280 
Manholes, liability for injuries from unguarded man¬ 
hole, § 49 

Mar^n, damages for loss resulting from negligence 
in delivering telegram requesting additional mar¬ 
gin, § 222 

Marine cables, Federal wartime control, generally, 
ante 

Market quotation service, §§ 252-255 

Bucket stop, duty to furnish service to, § 253 

Care in transmitting, § 255 

Common carrier in furnishing service, § 253 

Contracts, § 255 

Damages, 

Breach of contract to furnish, § 255 
Mistake in reports, § 255 

Power to engage in business of furnishing, § 252 
Rules and regulations, § 254 
Termination of contract, § 255 
Medical treatment, mental anguish caused by ad¬ 
ministration of wrong treatment resulting from 
negligence of telegraph company, § 244 
Memoranda kept by companies, powers of Federal 
Communications Commission, § 81, p. 98 
Mental anguish, §§ 236-246, pp. 248-257 
Aid, deprivation of, § 241 

Anger and resentment, recovery for, § 237, p. 252 
Application of doctrine in general, § 237, pp. 249- 
253 

Arrival of sender, message notifying of time of, 

§ 245 

Avoidability of damage, § 237, pp. 251, 252 
Burden of proof in action against telegraph com¬ 
pany for damages, § 191, p. 216 
Clergymen, nonarrival of clergyman, § 243 
Connection for calls with other telephone sub¬ 
scribers, failure to make, § 273, p. 286 
Consolation, deprivation of, § 241 
Contemplation of parties, § 237, pp. 250, 251 
Death messages, §§ 236-244, pp. 248-256 

Money, breach of contract to transmit, § 251 
Telephone calls, § 273, p. 286 
Engaged person, right to recover for mental 
angui^ where message relates to sickness or 
death, § 239 

Evidence in action against telegraph company for 
damages, § 192, pp. 218, 219 
Evidence in action to recover for, § 193 
Failure of addressee to meet sender causing 
mental anguish, § 229 

Failure to meet body and arrange funeral, § 242 
Federal rule, § 236 

Financial loss, mental anguish accompanied by, 

§ 236 
Funeral, 

Failure to arrange, § 242 
Failure to reach funeral, § 240 
Interruption of telephone service, § 273, p. 286 
Interstate messages, § 236 

Intervening cause of loSs affecting right to re- 
cover* § 237, p. 250 

limitation of doctrine in general, § 237, pp. 249- 
253 
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Mental anguisli—Continued 

Medical treatment, negligence of telegraph com¬ 
pany causing administration of wrong treat¬ 
ment, § 244 

Meeting corpse, failure to meet, § 242 
Meeting sender or other person, breach of duty 
in delivering or transmitting message re¬ 
questing, § 245 

Mistake or misapprehension as basis for mental 
anguish, § 237, p. 252 

Mitigation of damages, § 237, pp. 251, 252 
Money, 

Breach of contract to transmit, § 251 
Nondelivery or delay in delivery of message 
asking for, § 245 

Question for jury as to mental anguish for 
delay in transmitting, § 250 
Nature of mental disturbance and basis thereof, 
§ 237, p. 252 

Negligence of plaintiff affecting right to damages 
for, § 237, pp. 251, 252 

Notice of relationship of parties where telegram 
relates to sickness or death, § 239 
Personal injuries, message relating to, §§ 238-244, 
pp. 253-256 

Persons entitled to recover damages, § 237, p 249 
Physical injury, mental anguish accompanied by, 
§ 236 

Physical pain and suffering resulting from, § 246 
Physician or attendant. 

Damages for mental anguish resulting from 
nondelivery or delay in delivering tele¬ 
gram, § 227 

Delay or nonarrival of physician resulting 
from telegraph company’s breach of 
duty, § 243 

Pleading in action against telegraph company 
for damages, § 186 
Postponement of funeral, 

Failure to deliver or delay in delivery of 
message requesting, § 240 
Bequest for postponement affecting right to 
damages for, § 237, pp, 251, 252 
Presumption of mental anguish in action for 
damages, § 191, pp. 214, 215 
Telegram relating to sickness, injuries or 
death, §§ 239, 241 

' Prolongation of existing mental anguish, § 237, 
p. 252 

Proximate cause, § 237, pp. 249, 250 
Question for jury in action for, § 195, p. 223 
Relationship of parties affecting right to recover, 
§§ 239, 241 

Remote damages, failure to meet body and ar¬ 
range funeral, § 242 
, Sickness, 

Telegram announcing, §§ 236-244, pp. 248-256 
Money, breach of duty to transmit, § 251 
Telephone calls, § 273, p. 286 
Simulated anguish, § 237, p. 252 
Statutory provisions, § 237, pp. 251-253 
Third person’s right to recover for, § 175 
Treatment, negligence in transmitting message 
causing administration of wrong treatment, 

§ 244 


Mental anguish—Continued 

Undisclosed principal of sender, right to recover 
for, § 176 

What law governs damages for, § 200 
Worry, damages recoverable for, § 237 
Merger of companies. Consolidation and merger 
of companies, generally, ante 
Messenger association defined, § 277 
Messenger business. District telegraph and messen¬ 
ger business, generally, ante 
Messenger strand, duty as to employees of another 
company to fasten, § 46, n. 57 
Messenger wires defined, § 4 
Messengers, 

Agent of sender, stipulation as to, § 168 
Delivery of claim for damages to messenger, 

§ 171, p. 202 

Delivery of telephone message by special mes¬ 
senger, § 262 

Duty to provide proper and suflScient messengers, 
§ 149 

Evidence of information possessed by messenger 
in action against telegraph company for dam¬ 
ages, § 192, p. 217 
Liability for acts of, § 278 

Negligence of messenger excusing delay in trans¬ 
mitting telegram, § 141, p. 174 
Payment of charges to, § 93 
Pedestrian injured by messenger, § 284, n. 98 
Presumptions as to scope of authority, § 285, 

11 . 10 

Metallicizing of lines, waiver of claim for costs of 
included in rate base, § 80, p. Ill 
Microphone defined, § 4 

Military roads, federal authorization of use and oc¬ 
cupancy by telegraph company, § 24, pp. 33, 34 
Minerals under right of way, ininuig interfering with 
company’s easement, § 44, p. 57 
Minors. Infants, generally, ante 
Misspelling name of addressee, care and duty in de¬ 
livering message with misspelled name, § 148 
Mistake, 

Limitation of telegraph company’s liability for 
mistakes, § 159 

Rescission of contracts between companies on 
ground of, § 16, p. 27 

Telephoning message to addressee, § 152 
Transmission of messages relating to gambling, 
liability for losses, § 128 

Writing down oral messages on acceptance for 
transmission, § 139 

Misuse of franchise as ground for forfeiture, § 19 
Atuura; -m of damages, 

Error in offer to sell causing loss, § 225 
Negligence of, or breach of duty by telegraph 
company, §§ 211, 212 
Mental anguish, § 237, pp. 251, 252 ^ 

Negligence of, or breach of duty by telephone 
company, § 273, p. 285 

Modification of telegraph company’s liability for neg¬ 
ligence, §§ 159-171, pp. 192-203 
Money, mental anguish for delay or nondelivery of 
message asking for money, § 245 * 

Money, transmission of, §8 24^-251, 258-264 

Actions, § 250 
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Money, transmission of—Continued 

Attorney’s fee as element of damages for breach 
of duty, § 251, n. 25 

Bailment, contx*act for transmission as not bail¬ 
ment, § 248 

Breach of contract to transmit, § 248 
Cable transfer, § 249 
Care and diligence in transmitting, § 248 
Foreign country, § 249 
Qu(\stions for jury, § 250 
Carmack Amendment imposing liability on initial 
line in transmitting money to foreign coun¬ 
try, § 249 

Common carrier, telegraph company transmitting 
as, § 248 
Connecting lines, 

Fonngn countries, transmission to foreign 
country by connecting lines, § 249 
Limiting liability for negligence beyond own 
lines, § 248 

Construction of contract, § 248 
Daniagcss In action for failure to transmit or 
delay in delivery, questions for jury, § 250 
Lefonses, evideiU‘e of defenses in actions relating 
to transmission of money to foreign coun¬ 
tries, § 250, n. 3 

Ikday in transmission for, actions for, § 250 
Kvicieu<*e in actions relating to money transfers 
by telegraph, § 250 

Exc(‘sslve damages for breach of duty in trans¬ 
mitting, § 251 

Failure to transmit, actions for, § 250 
Federal wartime control, liability for failure 
to transmit during, § 101 
Fortdgn countries, transmission to,^ § 249 
Damages for failure to transmit, § 251 
Fvldenco of defenses in actions relating to, 

§ 250, n, 3 

Question for jury whether telegraph company 
guaranteed delivery of cable transfer, 

§ 250 

Gaming transaction, transmission of money in 
furtherance of as offense, § liO 
■ Gross negligence, limitation of liability against, 
g 24H 

XlumlUatlon as element of damages for breach of 
duty to transmit, 8 251, n, 35 
Identification of payee, duty to require, § 248 
Inadequate damages for breach of duty in trans¬ 
mission, i 251 

Instructions to jury in actions relating to, f 250 
Interstate telegrams, llmltaaon of liability, § 248 
Limitation of liability, 3 251 

Construction of agreement, 5 248 
Foreign countries, transmission to, 8 249 
Mental anguish as element of damages for breach 
of contract, §251 

Mental suffering m element of damages, § 251 
Nature and form of action for failure to transmit, 
i 250 

Negligence in transmitting, S 248 
Offices for trtBsmIsslon, designation of, § 248 
Penalty for error la transmitting, 8 106 
Porfonnanoi of contract to transmit, | 248 I 

Physical sulferlr^ as element of damages, 8 251 j 
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Money, transmission of—Continued 

Pleading in action for failure or delay in trans¬ 
mitting, § 250 

Presumption of nonperformance of agreement to 
transmit to foreign co'Antry, § 249, n. 85 
Punitive damages for breach of duty to transmit, 

§ 251 

Questions for jury in actions relating to, § 250 
Special damages for breach of duty to transmit, 

§ 251 
Time, 

Performance of contract, question for jury, 

§ 250 

Transmission to foreign country, § 249 
Trial in actions relating to, § 250 
Waiver of identification of payee, § 248 
War preventing performance of transmission, 
damages, § 251, n. 27 
Mortgages, §§ 17, 18 

Authority to mortgage as not including authority 
to sell property, § 14 
Foreclosure, § 18 

Motion pictures distinguished from television, § 316 
Motor Vehicles. Automobiles, generally, ante 
Municipal cori>orations, 

Burglar alarm system, injunction against inter¬ 
ference by municipality with sx>ecial fran¬ 
chise, § 279 

Change from overhead to underground system, 
power to require, § 38 

Change of location, power to order change, § 37 
Consent, 

Construction and maintenance of lines in 
streets, § 26 

Sale of franchise or property by corporation, 

§ 14 

Use of streets, conditions imposed, § 29 
Contracts as to rates, § 84, pp 102-104 
Delegation of regulatory power to municipality, 

§ 80 

Fix rates, § 85 

Require underground construction, § 36 
Discrimination by serving municipalities free or 
at reduced rates, § 72, p. 87 
Equipment, power to prescribe character, form, 
size and color of, § 39 
Estoppel, 

Deny consent to use streets, § 26 
Question assignment of franchise, § 14 
Franchise, 

Authority of municipality to grant, § 12, n- 46 
Estoppel of municipality to question assign¬ 
ment, § 14 

Free service, _ . -u o 

Contract with municipalities to furnish, § 84, 

p. 104 

Franchise providing for furnishing free tele- 
phones, § 258 

Grant of right to use street in consideration 
of, § 30 ^. 

Grant to use and occupy streets by, §§ 23-41, 
pp. 32—58 

Implied power to regulate rates, 8 
Injunction against unauthorized interference 
with use of or injury to property by munici¬ 
pal corporation, § 283 
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Municipal corporations—CJontinued 

Loss of franchise, authority of municipality to 
adjudge, § 19 

Moving houses, power of city to raise wires to 
permit, § 40 

Obstructions of streets, removal by municipality, 

§ 40 

Ordinances, generally, post 

Place and mode of construction, power to regu¬ 
late, § 35 

Police power of municipality not divested by 
franchise, § 24, p. 36 

Post roads act affecting municipal control, § 24, 
p. 34 
Kates, 

Contracts with municipality as to rates, § 84, 
pp. 102-104 

Implied power to regulate rates, § 85 
Keduced rates, agreement to furnish city depart¬ 
ment with telephones at reduced rates, § 84, 
p. 102, n. 31 

Kegulation by municipality, §§ 74, 75 
Kent for use of streets or highways, i>ower of 
municipality to impose, § 34 
Telegraph and telephone companies as, § 5 
Telephone company’s duty to supply instruments 
to persons living outside corporate limits, 

§ 256 

Mutual companies and associations, 

Certificate of convenience or necessity, necessity 
for, § 20 

Duty of telephone companies to connect with 
other lines, § 274, n, 12 

Grant to telephone company to use private prop¬ 
erty as not giving exclusive right, § 44, p 57 
Public Utility Commission’s power to regulate, 

§ 81, p. 95 

Public utility, mutual telephone company as, § 6 
Name of addressee, duty and care in delivering tele- 
, gram with insuflicient or erroneous name, § 148 
Nature and form of actions, 

Money, failure to transmit, § 250 
Negligence of, or breach of duty by telegraph 
company, § 178 

Damages dependent on form of action, § 208 
Telephone service, actions relating to, § 272, 
p. 279 

Nature of telegraph and telephone associations, com¬ 
panies or corporations, §§ 5-7 
Nature of telegraphs and telephones, §§ 1-3 
Navigable waters, post roads act authorizing con¬ 
struction and maintenance of lines over, under 
or across, § 24, pp. 34, 35 

Negativing defenses, pleading in action for injuries 
from construction, maintenance and equipment, 

§ 59 

News service, §§ 252-255 

Common carrier, purchase and dissemination of 
news by telegraph company, § 253 
Contracts, § 255 
Discontinuance of service, § 253 
Discrimination in furnishing, § 253 
Gambling, lease of private wires for disseminat¬ 
ing gambling information, § 252 
Injunction against discontinuance, § 253 
Power to engage in business of furnishing, § 252 
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News service—Continued 

Rules and regulations, § 254 
Termination of contract, § 255 
Night message, 

Distinguished from day message, § 4 
Limitation of telegraph company’s liability for 
delay, § 167 

Night watchman signal service, § 279 
Noise, burden of proof of cause of excessive noise 
transmitted to telephone, § 60, p. 73 
Nominal damages, 

Breach of contract to transmit money, § 251 
Cipher or obscure messages, breach of duty re¬ 
specting transmission, § 209 
Connections for calls with other telephone sub¬ 
scribers, failure to give, § 273, p. 284 
Directory of telephone company, nominal dam¬ 
ages for erroneous listing, § 273, p. 284 
Employment contracts, loss of benefits of contract 
by telegraph company’s breach of duty, § 216 
Money, breach of contract to transmit, § 251 
Negligence of or breach of duty by telegraph com¬ 
pany, § 201 

Exemplary damages dependent upon recov¬ 
ery of, § 202 

Telephone services, actions relating to, § 273, 
p. 284 

Exemplary damages conditioned on recov¬ 
ery of nominal damages, § 202 
Trespass in constructing and maintaining lines. 

§ 64 

Nonprofit association as not telephone company with¬ 
in statute relating to incorporation, § 9 
Nonprofit cooperative telephone association, certificate 
of convenience and necessity not required, § 20 
Nonsubscriber, right to recover for negligent tele¬ 
phone service, § 259 

Nonsuit in action against telegraph company for dam¬ 
ages, § 195, pp. 220, 221, 224 
Nonuse of franchise as ground for forfeiture, § 19 
Notes of telegraph and telephone companies, §§ 17, 18 
Notice, 

Appointment of receiver for companies, § 19 
Claims for damages will be made, § 171, p. 201 
Defective or dangerous conditions in equipment 
§48 

Injuries to subscriber injured on telephone com¬ 
pany’s premises, | 56 

Intention to discontinue office or station, § 78 
Mental anguish, 

Pleading notice of special circumstances 
giving rise to damages for, f 186 
Would probably result from breach of duty 
of telegraph company, § 237, p, 251 
Patron of rules and regulations relating to serv¬ 
ice, § 70 

Persons called by telephone, § 261 

Damages for failure to notify, § 273, pp. 285, 
2^ 

Instructions to Jury in action for failure to 
notify, 8 272, p. 283 

Person entitled to sue for failure to notify 
person of call, f 272, p, 280 
Pleading in action for failure or delay in 
notifying, 8 272, pp. 281 
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Notice—^Cont i niied 

Persons called by telephoner—Continued 

Question for jury in action for failure to 
notify, § 272, p. 283 

Venue of action for delay in notifying, § 272, 
p. 280 

Question for jury in action for damages as to 
notice of importance of message, § 195, p. 222 
Rate bearing before administrative body, § 90, 
p. 132 

Rate schedules, § 87 

Relationship of parties affecting right to recover 
for mental anguish where telegram relates 
to sickness or death, § 239 
Revocation of license to erect poles in streets, 
§ 33 

Sender of inability to deliver telegram received 
after othce hours, § 140, p. 181 
Sender or sendee of telegram of inability to de¬ 
liver, § 147 

Sender that addressee lives beyond free delivery 
limits, § 150, p. 184 

Special circumstances giving rise to recovery 
of special or consequential damages within 
contemplation of parties, § 209 
Teleplione call, failure to notify person or con¬ 
necting line of call, § 267 

Urgency of telegrams, pleading notice of urgency 
in action for damages, § 186 
Nuisance, 

Leaving pole on embankment as nuisance, § 47, 
n. 65 

Poles and wires as, f 45 

Poles erected under authority of statute as not 
nuisance, § 40, n, 44 

Refusal to furnish service for business which 
constitutes nuisance, § 65 
Obscene language, 

Uiseontl nuance of telephone service for using, 
I 20d, p. 276 

Refusal to accept telegram using, § 129 
Use as offerme, § 121 

Obscure messages, nominal damages for breach of 
duty resjM^etlng transmission, § 209 
Obstruction of navigation by line constructed in 
navigable water under post roads act, § 24, pp. 
34, 35 

Obitnietloni of streets and highways, § 40 
Penaltlet, | IC^ 

Pn^aiiniptioji Of knowledge of obstruction in 
action for InJuHes fwm construction, main¬ 
tenance and equipmeni^ } 60, p. 72 
Removal of Ha© or equipment obstructing high- 
way> f 3t 

Crimea and chouses, generally, ante 
<Mtf to coatrmcl, 

Damages for brtadi of du^ to transmit or de¬ 
liver, I 214 

Itoiagis lor errors in teiigmin accepting offer, 

I m 

Offer to parcMit or ^11, damage ter errors in tele- 
fimm, f m 
l^arif f 07 

of bil^pmms presented outside (^ce 

ktoiifii $ 


OflSce hours—Continued 
Defense in action, 

Against telegraph company for damages, 
§ 180 

Recovery of penalty for failure to keep office 
open, § 113 

Delay, 

Delivery affected by office hours, § 149, 

pp. 181, 182 

Transmitting telegram due to office hours, 
§ 141, pp. 174, 175 

Establishment of reasonable hours, § 126 
Informing sender of office hours of terminal of¬ 
fice, § 141, p. 175 

Knowledge by agent of office hours of terminal 
office, § 141, pp, 174, 175 

Notice to sender that message cannot be trans¬ 
mitted because of hours, § 142 
Penalty for failure to keep office open, defense 
in action to recover, § 113 
Power to regulate, § 79 

Questions for court or jury as to reasonableness 
of regulations as to hours, § 195, p. 223 

Offices, 

Discontinuance under Federal Communications 
Act, § 78 

Establishment and discontinuance, § 78 
Substitution under Federal Communications Act, 
§ 78 

Transmission of money by telegraph, designation 
of, § 248 

Opaque defined, § 4, n. 38 

Opening message addressed to another, damages, 

§ 288 

Opinion evidence, Evidence ante 
Ordinances, 

Approval by company of ordinance regulating 
manner of construction, § 35 
Burden of proof that pole was erected in con¬ 
formity with ordinance, § 60, p. 72 
Estoppel to deny validity of ordinance consenting 
to use of streets, § 26 
Franchise conferred by, § 12 
Sale of, § 14 

Grant of right to use or occupy streets, §§ 23-41, 
pp. 32-58 

Horse race information, furnishing as offense, 
§ 119 

Pleading in action for injuries from construction, 
maintenance and equipment, § 59 
Public utility commission’s power to regulate 
rates fixed by, § 90, p. 129 
Reformation of ordinance granting franchise to 
use or occupy streets, § 30 
Regulatory ordinance, § 75 
Constitutionality, § 76 

Repeal of ordinance granting right to use or 
occupy streets, § 32 
Organization of corporations, | 9 
Other companies* telephone service to other telephone 
and telegraph companies, § 268 
Other lims, rights in and use of, § 43 
Ownership and control, evidence in action for injuries 
from construction, maintenance and equipment, 
§ 60, pp. 73-75 

Painting poles, municipal power to require, § 39 
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Parallel lines, duty to accept messages for or from 
parallel telegraph lines, § 138 
Parol evidence in action against telegraph company 
for damages, § 192, p. 216 
Parties, 

Forged messages, action against company for 
damages for delivering, § 183 
Injunction against acts of postmaster general 
during federal control, § 101 
Injuries from construction, maintenance and 
equipment, § 57 

Interconnection of lines of two telephone com¬ 
panies, proceedings before public service 
commissions, § 275 

Penalties, action to recover, § 114, p. 158 
Rate fixing proceedings before public service com¬ 
mission, § 90, p. 132 

Review by courts of rate orders, § 90, p. 138 
Telephone service, actions relating to, § 272, p. 280 

Partnership, 

Criminal responsibility for intercepting and di¬ 
vulging communication, § 122, p. 165 
Operating telephone plant as telephone company, 

§ 9 

Rate, § 91 

Regulation of partnership furnishing service, 

§ 74 

Rural telephone association as not constituting, 

§ 5 

Party lines, franchise prohibiting, § 258 
Patents, 

Discrimination in use of patented instruments or 
device, § 71 

State’s power to regulate not precluded by patents 
on appliances and instruments, § 74 

Pay stations, 

Duty of telephone company to furnish services, 
§ 256 

Penalty for refusal to make connection until 
coin is deposited, § 108 
Payment Rates and charges, post 
P. B. X. Private branch exchanges, generally, post 
Penalties, §§ 104-114, pp 151-161 
Acceptance of message, 

Penalty for wilful refusal to accept, § 106 
, Which would subject telegraph company to 

penalty, § 127 

Action to recover, §§ 113, 114, pp. 157-161 
Addressee’s right to recover, § 112 
Amendment of pleading in action to recover, 

§ 114, p. 159 

Burden of proof in action to recover, § 114, 
pp. 159, 160 

Collect message, penalty for failure to transmit, 
§ 106 

Complaint for damages against telegraph com¬ 
pany including claim for penalty, § 186 
Constitutionality of statutes imposing, § 104 
Construction and application of statute, 

§§ 105-111, pp. 151-157 
Construction and maintenance, § 109 
Defense in action to recover, § 113 
, Contributory negligence as defense in action for, 
§ 113 

County court’s power tq impose, § 104 , 


Oounty^siAool fund, portion of penalty paid into, 
§ 114, p. 161 

Cumulative nature of remedy, § 104 v 

Custom to deliver message outside 

affecting liability for penalty, §10^ 
Declaration, petition or complaint in action to 
recover, § 114, pp. 158, 159 
Defenses in action to recover, § 113 
Delivery of telegram, ante 

Directory listing, discrimination as ground for 
penalty, § 107 

Discontinuance of office by company furnishing 
interstate service, § HO 
Discrimination, ante 

Evidence in action to recover, § 114, pp. 159, IbO 
Exclusive federal jurisdiction affecting state 
statute imposing penalties, § 111 
Extra-territorial operation of statutes imposing, 
§111 

Government communications, penalties for fail- 


Hearing in action to recover, § 114, p. 160 
Instructions to jury in action to recover, § 114, 

p. 160 

Interconnection, failure to make, § 109 
Interest on penalty recovered, § 114, p. 161 
Interstate service, 

Constitutionality of statute imposing penalty, 


§ 104 

Extraterritorial operation of statute impos¬ 
ing penalty, § 111 

State statute imposing penalty, § 110 
Joinder of parties in action to recover, § 114, 
p. 158 

Judgment in action to recover, § 114, p. 161 
Justice court, pleading in justice court in action 
to recover, § 114, p. 159 

Money, penalties for error in transmitting, § 106 
Nature of penalty, § 104 
Negligent act, §§ 104, 108 

Nonresident of delivery district, penalty for fail¬ 
ure to deliver to, § 106 
Offender’s right to recover, § 112 
Parties in action to recover, § 114, p, 158 
Pay station, penalty for refusal to make con¬ 
nection until coin is deposited, § 108 
Payment of charges, 

Penalty for late payment, § 93 

Usual charge as condition to recovery of 
penalty for failure to transmit, § 106 
Pleading payment, § 114, p. 159 
Persons entitled to sue to recover, g 114, p. 158 
Burden of proof, § 116, p. 159 
Persons who may recover, § 112 
Construction of statute, f 105 
Pleading in action to recover, § 114, pp, 158, 159 
Action for injuries from construction, main¬ 
tenance and equipment, § 59 
Power to impose, § 104 

Presentation of claim, failure to present as de¬ 
fense in action for, § IIS * 

Questions of law and fact in action to recover, 
§ 114, p. 160 
Rates and charges, 

Late payment, f 93 
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Penalties—CoiitimiecI 

Rates and charges—Continued 

Power to impose penalty, § 104 
Refund of charges for services as bar to 
action for penalty, § 113 

Removal of telephones after refusal to pay for 
past services, § lOS 
Repeal of statute, §§ 105, 107 
Review in action to recover, § 114, p. 161 
Strict construction of statutes, §§ 105, 106, 108 
Strike of employees, penalty for delay in trans¬ 
mission caused by, § 107 
Telephone service. 

Discrimination, § 114, p. 161 
Failure to furnish, § 108 

Evidence in action to recover, § 114, 
p. 1(50 

Failure to proxierly transmit message, § 262 
Tender of usual charge as condition to recovery 
of penalty for failure to transmit, § 106 
Pleading tender in action to recover, § 114, 
p. 150 

Third person’s right to recover, § 112 
Transmission of telegrams, post 
Trial in action to recover, § 114, p. 160 
Waiver of stipidation requiring presentation of 
claim for iKuialty, § 113 
Wilful or intentional acts, § 104 
Discrimination, § 107 
R<‘fusal tf) re(*eive and transmit, § 100 
Pension fuiul for (unployees, 

Fed(‘ral (Communications Commission’s orders, 

§ SI, p. OH, n. m I 

Ihiynumt to fund as expense in determining rate, 
g 86, pp. Ill), 120 
Perlsimble goods, 

Damages for loss of sale resulting from telegraph 
<*t>mpany’s breach of duty, § 210 
Damagt‘s for lossi‘s from errors in telegram con¬ 
taining offer to sell, g 225 
IX'terloration in value as element of damages 
resulting from telegraph company’s breach of 
duty, S 235 

Permits, 

Radio stations Radio broadcasting, post 
Television stations, § 316 
Perpetual franehlH(\ 

Aimrulonment of rights under, § 10 
KHtopiH*l to claim under, 8 12, m 46 
Use and m^tmpy highways, § 32 
Perpt*tual grant of right to construct and maintain 
lines along railroad right of way, § 42 
Perp<*tuai telephone si*rvlce, discontinuance by suc¬ 
cessor c(»mpany, I 2Bi>, p. 275 
Ftnamal use of private branch exchange of corpora¬ 
tion, I 2m 

Persona and c(«npa»ies liable. 

Injuria from construction, maintenance and 
equipment, 1 54 

Negligence of telegraph eomimnles, | 177 

Persons entitled to suOt at 

Breach of duty by telegraph company, §§ 17^-176, 
pp, 20S-20S 

Injuries from constru^^on* maintenance and 

equipment, I 5S 

Teleph*>ne aervice. ac^cms relatir^ to, § 272, p. 280 
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Petition. Declaration, complaint or petition, gen¬ 
erally, ante 

Physical pain and suffering resulting from mental 
anguish as element of damages for breach of duty 
by telegraph co-mpany, § 246 
Physicians, 

Damages resulting from delayed delivery or 
nondelivery of message summoning, § 227 
Mental suffering. 

Delay or non-arrival caused by telegraph com¬ 
pany’s breach of duty, § 243 
Failure to make telephone connection with 
physician, § 273, p 286 

Place and mode of construction in streets, § 35 
l^lea, 

Action against telegraph company for damages, 

§ 187 

Injuries from construction, maintenance and 
equipment, action for, § 50 
Pleadings, 

Answer, generally, ante 

Declaration, complaint or petition, generally, ante 
Employees’ or agents’ torts, actions for, § 284 
Evidence admissible under pleadings in action 
for injuries from construction, maintenance 
and equipment, § 50 

Injunction against interference, use or injury to 
property, § 283 

Injuries from construction, maintenance and 
equipment, action for, § 50 
Injuries to or destruction of lines, § 281 > 

Issues and proof, generally, ante 
Judicial review of rate order, § 00, p. 138 
Money, actions for failure or delay in trans¬ 
mitting money by telegraph, § 250 
Negligence of telegraph company, action for dam¬ 
ages, §§ 184-190, pp. 208-212 
Examination of pleadings to determine bur¬ 
den of proof, § 101, p. 213 
Penalties, action to recover, § 114, pp. 158, 159 
Plea, generally, ante 

Telephone service, actions relating to, § 272, pp. 
280, 281 

Variance between pleading and proof, generally, 
post 

Police department, refusal to make emergency con¬ 
nection with, § 260 

Police officers, 

Criminal responsibility for intercepting and di¬ 
vulging communications, § 122, p. 165 ^ 

Discontinuance of telephone service at request or 
advice of, § 260, p. 277 

Police power, regulations founded on police power, 
§§ T4, 75 

Post roads, federal authorization to occupy or us^, 

§ 24, pp. 33, 34 

Post Roads Act, 

Exclusive grant to occupy and use railroad right 
of way as contravening, § 42 
Government rate for transmission of telegrams 
under, § 01 

Railroad right of way, contract for exclusive use 
of contravening Post Roads Act, § 42 
Right of state and municipalities to charge for 
use of highways not affected by, § 34 
State’s power to regulate companies not pre¬ 
cluded by, § 74 
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Posting rules and regulations governing service, § 70 
Postmaster General. Federal Wartime Control, ante 
Prepaid telegrams, requirement that telegram be 
prepaid, § 133 
Prescription, 

Easement for transmission line acquired by, § 44, 
pp. 56, 58 

Maintain poles in street as against abutting 
owners, § 41 

Preventing city to require wires to be placed un¬ 
derground, § 38 

Presentation of claims for damages against telegraph 
companies, § 171, pp. 200-203 
Burden of proving noncompliance with stipula¬ 
tions, § 191, p. 213 

Condition precedent to action against telegraph 
company for negligence, § 179 
Pleading compliance in action against telegraph 
company for damages, § 185 
Presumption of giving notice of claim, § 191, p. 
214, n. 65 

Question for jury as to reasonableness of re¬ 
quirement, § 195, p. 224 
Press rates, § 91 
Pressure defined, § 4 
Presumptions, 

Actions against telegraph company for damages, 

§ 191, pp. 213-215 

Questions for court as to rebuttal of presump¬ 
tion, § 195, pp. 220, 221 

Good faith of company adopting new method of 
furnishing service, § 77, n. 76 
Injuries from construction, maintenance and 
equipment, action for, § 60 
Interconnection of lines of two telephone com¬ 
panies, proceedings to compel, § 275 
Interstate rate, presumption of reasonableness, 

§ 86, p. 126, n. 4 

Malice in transmitting libelous telegram, § 156 

Mental anguish, §§ 239, 241 

Messenger as acting within scope of employment, 

§ 285, n. 10 

Money transfers by telegraph, actions relating to, 

§ 250 

Rate order of public service commission, § 90, 
p. 138 

Reasonableness of telephone company’s rules and 
regulations concerning service, § 70, n. 49 i 
Telephone service, actions relating to, § 272, p. 281 
Prima facie evidence, actions against telegraph com¬ 
pany for damages, § 191, pp. 214, 215 
Principal and agent, Agents, generally, ante 
Priority of mortgage lien, §§ 17, 18 
Private branch exchange, § 266 

Exhaustion of administrative remedies before 
commencing action to compel furnishing of 
telephone connections, § 272, p. 279 
Listing in telephone directory, § 265 
Service defined, § 4 
Private lines, 

Charges for use of, § 85 

County’s authority to grant right to occupy road, 

§ 24, p. 36 

Duty to serve public or make facilities available 
to public, § 65 

Grant of right to use highways, j 31, n. 69 


Private lines—Continued 

Lease for purpose of disseminating gambling in¬ 
formation, § 252 

Poles of public telephone line, removal to another 
series of pegs, § 16, p. 27 
Railroad’s authority to permit establishment of 
private line over right of way, § 44, p. 57 
Regulation, § 70, n. 49; § 74 
Right to use and occupy highways, § 28 
Private property, 

Contract for acquiring right to use for construc¬ 
tion and maintenance, § 44, pp. 56-58 
Rights in, and use of, § 44 

Private roads, county’s authority to control location 
of poles along, § 44 

Private system, duty of telephone company to furnish 
service, § 256 

Private way, height of wire across, § 45 
Privileged communication in transmitting libelous 
telegram, § 156 

Probate court, power to grant right to place wires 
underground, § 36 
Process, 

Claim against telegraph company for damages, 
process as equivalent to, § 171, p. 202 
Claim for errors in transmitting or delay in 
delivery, summons as constituting claim, § 158 
Federal wartime control, service of process in ac¬ 
tion accruing before control, § 100 
Injuries from construction, maintenance and 
equipment, action for, § 58 
Profanity, 

Refusal of telegram using, § 129 
Telephone company’s right to prohibit use, § 256 
Use in messages as offense, § 121 
Profits lost because of telegraph company’s breach of 
duty as element of damages, § 234 
Property, 

Leases, ante 
Mortgages, ante 

Rate base, property included in rate base in de¬ 
termining reasonable rate, § 86, pp. 109-111 
«ale, § 14 

Protective company, § 279 
Proximate cause, 

, Damages for negligence or breach of duty by 
^ telegraph company dependent upon prox¬ 

imate cause, §8 206, 207 
Mental anguish, 8 237, pp, 249, 250 
Evidence in action against telegraph company 
for damages, 8 193 

Injuries by employees or agents, § 284 
Injuries from construction, maintenance and 
equipment, § 52 

Burden of proof in actions for injuries, § 60, 
p. 72 

Contributory negligence as proximate cause, 

§ 51 

Evidence, § 60, pp. 72, 74 
I Findings, § 63, n. 80 
Instructions to jury, § 62 
Issues and proof, $ 59 
Pleading, § 59 

Question of law and fact in action for, J 61 
Question for jury in action against telegraph 
company for damages, } jk ^ 
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Public convenience and necessity, 

Interconnection of lines 'of two telephone com¬ 
panies, § 274, n. 13; § 275 

Public interest affecting right to terminate contract 
for joint use of facilities, § 16, p. 27 
Public lands, construction and maintenance of tele¬ 
graph lines over, § 24, pp. 33-35 
Public places. Roads, streets and other public places, 
rights in and use of, post 
Public policy, 

Contracts and combinations between companies, 

§ 16, p. 25 

Discontinuance of telephone service contrary to 
public policy, § 269, p. 277 
Grant of perpetual franchise to use highways as 
against public policy, § 32 
Limitation of telegraph company’s liability for 
negligence, ante 

Railroad right of way, exclusive grant to use, 

§ 42 

Rules and regulations of company relating to 
service or facilities, § 70 
Public ^^orvioe Oomniisslons or similar bodies, 
Abandonment of service, approval by, § 78 
Adequacy of service furnished, power to deter¬ 
mine, § 66 
Appeal, 

Order refusing to approve amendment of 
charter, § 9 
Rate order, § 00, p. 137 

Certificate of convenience or necessity issued by, 
§ 20 

Charges. Rates and Charges, post, this subhead 
Connection of lines of two telephone companies, 
power of commission to require, § 274 
Contempt, iwwer to punish for, § 81, p. 90 
Corporations and companies subject to regula¬ 
tions, 8 m, p. 95 

Delegation of regulatory power to, §§ 80, 81, pp. 
IH-lOl 

DirectoHes of telephone companies, power to regu¬ 
late, 8 265 
Discontinuance, 

Joint ser\ic*e, permission of commission, J 16, 
p. 27 

OflSces and services, power of commission, 
I 78 

Dividends, payment controlled by commission, 
8 T6, n. 67 

UstabllHhment of offices and services, power of 
ctimmtimlon, S 78 

Exhausting remedies b^ore regulatory body, 
Bringing action to compel furnishing private 
hrandh exchange service, 8 272, p. 270 
Judicial review of rate order, § 90, p^ 137 
Extension of sendee, power of commission to re¬ 
quire, I 77, n, 74 

FadUtles to he fundshed, powers of commission 
to SI 77-79 

Federal OmffimuMeaaons Oommh^on, generally, 
ante 

finality of orders, S 81, IK 96 
Four-party t^lepho]^ miiee, order eliminating, 
S 256 

IxdHatton of proceedings Ix^ore, S 81, p. 96 
Bale proceedings, { 90, p« IBl 


Public Service Commissions or similar bodies—Cont’d 
Interconnection of lines of two telephone com¬ 
panies, powers and duties, §§ 274-276 
Judgments and decrees, power to render, | 81, 
p. 95 

Jurisdiction exclusive of courts, § 81, p. 96 
Lease of wires, commission’s right to determine 
power to lease, § 15, n. 1 
Location and mode of construction of poles, pow¬ 
ers of commission to regulate, § 35 
Location of offices or station, power of commis¬ 
sion, § 78 

Management of company by, § 90, p 129 
Merger of competing telephone companies, powers 
of commission, § 16, p. 28 
Mortgages, powers of commission, § 17 
Mutual companies and associations subject to 
regulation of, § 81, p. 95 
Notes, approval of issuance, § 17 
Offices, power to establish and discontinue, § 78 
Orders, § 81, p. 95 

Rate orders, § 90, pp. 129, 130, 134 

Judicial review of rate orders, § 90, pp. 
136-144 

Temporary rate order, 8 90, p. 131 
Telephone company invading territory of 
another to cease service, § 20 
Powers to regulate, § 81, p. 95 
Proceedings before, § 81, p. 96 
Rates and charges, 

Amicus curiae, rate making body appearing 
as on appeal from rate order, § 90, p. 138 
Appeal and error to review rate order, § 90. 
p. 137 

Approval of rates by commission, § 87 
Bonds for refund in event rate is subsequently 
determined to be excessive, § 90, n. 131 
Burden of proof in rate proceedings, §§89, 
90, pp. 133, 134 

Review of rate proceedings, § 90, p. 138 
Certiorari to review rate orders, § 90, p. 137 
Coin box rates, failure to increase, § 90, p. 
130, n. 49 

Compromise of rates proceedings, § 90, p. 132, 
n. 76 

Conclusiveness of order, § 90, p. 129 
Condition precedent to review rate order, 

§ 90, p. 137 

Continuance of rate proceedings, § 90, p. 133 
Contracts, power to regulate rates fixed by, 

§ 90, p. 129 

Costs of judicial review, § 90, p. 144 
Cradle telephone service, investigation of 
extra charge for, § 90, p. 132, n. 69 
Cross examination in rate proceedings, § 90, 
p. 133 

Delegation of fact finding functions, § 90, 
p. 135 

Determination and disposition of proceedings 
for judicial review, § 90, pp. 142-144 
Determination of Issues in rate proceedings, 
I 90, pp. 134-136 

Discretionary matter, judicial review of, 
§ 90, p. 141 

Discriminatory rates, duty to remove, § 86, 
> p. 125 
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Public Service Commissions or similar bodies--Cont’d 
Rates and charges^-Continued 

Division of charges between connecting tele¬ 
phone companies, § 275 
Economic conditions considered in determin¬ 
ing rates, § 90, p. 133, n. 98 
Emergency rates, § 90, pp. 130, 131 
Evidence in rate proceedings, § 90, pp. 133, 

134 

Judicial proceedings to review rate order, 
§ 90, pp. 138-140 

Exhaustion of administrative remedy before 
judicial review of rate order, § 90, p 137 
Piling rate schedules with commission, § 87 
Findings of fact in rate cases, § 90, pp. 134, 

135 

Judicial review of findings, § 90, p. 141 
Remand by court for further findings, 
§ 90, p. 143 

Franchise, power to regulate rates fixed by, 
§ 90, p. 129 

Hearing proceedings to establish, § 90, pp. 
132-134 

Hotel guest, jurisdiction over rates charged 
for service, § 90, p 131 

Increase of rate, judicial review of order 
denying increase, § 90, p 138 
Initiation of rate proceedings, § 90, p. 131 
Injunction against enforcement of rate order, 
§ 90, pp. 136-144 
Intervention, 

Rate making body in judicial review of 
order, § 90, p. 138 

Subscriber in rate proceedings, § 90, 
p. 132 

Issues in rate proceedings, determination of, 
§ 90, pp. 134, 135 

Judicial review of orders, § 90, pp 136-144 
Legislative power to regulate rates, § 90, pp. 
129, 130 

Modification of contract rates with municipal 
corporation, § 84, pp. 103, 104 
Modification of rates fixed by contracts with 
patrons, § 84 

Notice of hearing to establish rates, § 90, 
p. 132 

Orders, § 90, pp. 129, 130 

Fines as condition precedent to orders, 
§ 90, p. 134 

Judicial review, § 90, pp. 136-144 
Stay of order pending judicial proceed¬ 
ings to review, § 90, pp. 139, 140 
Temporary rates, § 90, p 131 
Ordinance, jurisdiction to regulate rates fixed 
by, § 90, p. 129 

Overcharges, jurisdiction of commission to 
compel refund, § 95 

Partial rate increase, appeal from order 
granting, § 90, p. 138 

Parties in proceedings for review of rate or¬ 
der, § 90, p. 138 

Parties in proceedings to establish, § 90, p. 132 
Persons entitled to review rate order, § 90, 
, 1 p. 138 

Place of hearing rate proceedings, § 90, p. 133 
, , pleadings In proceedings for judicUl review 
of rate orders, § 90, p, 138 


Public Service Commissions or similar bodies Cont’d 
Rates and charges—Continued 

Power to regulate, § 90, p. 128 
Presumption as to order in judicial pioceed- 
ings to review, § 90, p. 138 
Proceedings to establish, § 90,^ pp 131-136 
Questions of law and fact, judicial review of, 
§ 90, p. 141 

Reasonable rates, determination of, § 90, 
pp. 135, 136 

Reduction in rates without company’s con¬ 
sent, § 90, p 132, n. 74 
Refund of excessive charges after judicial 
determination, § 90, pp. 143, 144 
Refund on reduction of rates, § 90, p 130 
Regulations by commission in general, § 90, 
pp 128-145 

Rehearing of rate proceedings, § 90, pp. 133, 
134, 140 

Judicial review dependent upon rehear¬ 
ing, § 90, p. 37 

Stay of order by application for rehear¬ 
ing, § 90, p. 140 

Relief against unreasonable rates established 
by, § 89 

Remand of rate proceedings to commission, 
§ 90, pp. 142, 143 

Retroactive operation of order fixing rates, 
§ 90, p. 130 

Revision of rates, § 89; § 90, p. 130, n. 53 
Setting aside rate orders, § 00, pp. 337, 142 
Stay of commission’s order pending judicial 
review, § 90, pp. 330, 140 
Temporary rates, § 90, pp. 130, 131 
Time for which rate fixed, § 90, pp. 330, 331 
Remand of case by coui't to commission on intro¬ 
duction of further evidence, § 81, p. 97 
Rate proceedings, § 90, p. 143 
Removal of ofiice or station, power of commission, 
§ 78 

Removal or relocation of lines adjacent to airport, 
power to require, § 37 

Restoration of discontinued telephone service, 
order to restore, § 270 
Review of orders, § 81, pp. 96, 97 
Rate orders, § 90, pp. 130-1^14 
Rules and regulations, §§ 70, 77; § 81, pp. 93-97 
Sale of franchises or property approved by, § 14 
Service, power to require furnishing, § 77 
■Services to he furnished, powers of commission to 
regulate, §§ 77-79 

Stay of proceedings to review orders, § 81, p. 07 
Substitution of service, approval by, § 78 
Supervision by, § 6 

Public service corporations, telegraph and telephone 
companies as, § 5 

Public telephones, duty to Install in private premises, 
§ 258 

Public utilities, companies and corporations as, 5 0 
Publication of rules and regulations governing 
service, § 70 

Publication of telephone message, liability under Fed¬ 
eral Comraunicationfe Act, S 287 
Punitive damages. / Exemplary damages, generally, 
ante 

Purchase, damages from loss of purchase resulting 
from telegraph company's breach of duty, j 220 
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Purchase of another system or line» 

Consent of municipality, § 14 
Powers under franchise, § 12 
Qaulified privilege of telegraph company accepting 
libelous telegram for transmission, § 156 
Quasi-municipal coi'porations, telegraph and telephone 
companies as, § 5 
Questions of law and fact. 

Actions against telegraph company for damages, 

§ 105, pp. 220-224 

Acts of agent or employee within scope of em¬ 
ployment or authority, § 285 
Consent to publication of interstate telephone con¬ 
versations, § 287 

Discrimination in furnishing service, § 72, p. 85 
Employees’ and agents’ torts, actions for, § 284 
Injuries from construction, maintenance or equip¬ 
ment, action for, § 61 

Money, actions for failure to transmit or delay 
in transmitting, § 250 
Penalties, action to rec^ovcr, § 114, p. 160 
Tidephone service, actions relating to, § 272, 

pp 282, 2H;1 

Quo warranto to inqiiii’e as to right to exercise fran¬ 
chise, § 12 
Radio, 

15roadcasting. Radio broadcasting, generally, 
post 

Chassis defined, § 203 
Comtietlng service, § 201 
Compute radio receiving set defined, § 293 
Condtmser defined, § 203 
S 203 

BYderal <k)mmnnications Commission, § 201 
High frequency defined, § 293 
International radio communications, § 201 
Ificauise, f 201 
OfTens('H, 5 123 

Construction of criminal statutes, § 115 
IndtHvnt language, use in radio message as 
oflfense, § 121 

Interception and divulgence of messages, 
§ 122, pp. KkVlfiS 
Interference with signals, § 123 
Profane or obscene language, use in radio 
message as offense, § 121 
Prosecution and punishment, § 124 
Radio stations, § 115 
Unlicensed transmission of signals, § 123 
Radio receiver defiiuYl, § 203 
Review of administrative decision relating to 
radio telegraph service, § 201 
Btrike of employes excusing performance of obli¬ 
gations of international radio communications 
cfompnny, I 201 

Radio broadcasting, !l 292--S15, pp. 200-340 

Agency agreement under which agent is to oper¬ 
ate radio station, filing with Federal Com- 
munleatlons Commission, § 297 
Assignment of reasons for appeal from decision 
of eommlislon, | S15* p. 347 
Baseball gmmm, unauthorlsied broadcast of, § 292, 
n. 57 

Blanketing detnedi i W 
Blasting defiiaed, } 298 


Radio broadcasting—Continued 
Cancellation, 

Broadcasting contracts, § 207 
Contract for sale of station, § 207 
Candidates for public office, equal opportunity 
in use of broadcasting station, § 202 
Censorship, 

Federal Communications Commission, § 204 
Political speeches, § 292 

Statute prohibiting censorship of politi¬ 
cal speeches affecting liability for 
slander, § 206 

Refusal to renew license as not censorship, 

§ 305, n. 15 

Chain broadcasting, § 205 

Appeal from order of commission, § 315, p. 
345, n. 46 

Channels, appeal from order severing application 
for, § 315, p. 345, n. 47 
Chassis defined, § 203 

Commercially sponsored program defined, § 203 
Common cairier, defense against liability for 
slanderous statements, § 206, n. 43 
Competition, § 202 

Complete radio receiving set defined, § 203 
Condenser defined, § 203 
Congressional power to regulate, § 202 
Constitutional and statutory provisions, 

Appeal from orders of regulatory bodies, 

§ 315, p. 338 

Freedom of speech and press, §§ 202, 295, 
304 

Permits for construction of radio station, 

§ 302, p. 316 
Political speeches, § 292 
Contracts, 

Broadcasting and related contracts, § 297 
Federal Communications Commission’s au¬ 
thority to determine validity of contracts, 

§ 209 

Rejection of programs, contractual right to 
reject, § 204, n. 18 
Sale of radio station, § 207 
Coupling element defined, § 203 
Cross-talk defined, § 203 

Decisions and orders of Communications Com¬ 
mission re viewable, § 315, p. 344 
Definitions, § 203 

Full information, § 306 

Delegation of licensee’s duty to determine what 
programs should be broadcast, § 294 
Determination and disposition of cause of appeal 
from decision of commission, § 315, p. 349 
Discrimination by canceling broadcasting con¬ 
tracts, § 297 
Dismissal of appeal, 

Decision of commission for want of jurisdic¬ 
tion, § 315, p. 342 

Failure to exhaust administrative remedies, 
§ 315, p. 343 

Employee or agent of station, liability for defama¬ 
tory remarks by, § 296 

Examiner for Federal Communications Commis¬ 
sion, § 298, p. 310 

Exclusive contract permitting newspapers to use 
station, § 297 
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Radio broadcasting—Continued 

Bsbaustian of remedies before appeal to court 
from decision of commission, § 315, p. 343 
Fading defined, § 293 

False advertising, revocation of license on ground 
of broadcasting, § 311, n. 43 
Federal Communications Act, 

Forum in which to institute proceedings con¬ 
cerning violation of act, § 298, p. 309, 
n. 71 

licenses or permits of stations, post this sub¬ 
head 

New private rights not created by act, § 299 
Purpose of act, § 292, n. 57, 58; § 304 
Federal Communications Commission, 

Abuse of discretion, assignment of reason for 
appeal, § 315, p. 347, n. 61 
Agency agreement under which agency is to 
operate station, filing agreement with 
commission, § 297 

Annulment of order by court, § 314 
Appeal from orders and decisions, § 315, pp. 
338-349 

Assignment of reasons for appeal from de¬ 
cision, § 315, p. 347 

Burden of showing error on appeal from or¬ 
der, § 315, p. 339 
Censorship by commission, § 294 
Chain broadcasting, regulations by, § 295 
Change in personnel of commission after 
hearing, § 301, p 312, n. 12 
Conclusiveness of Questions decided on ap¬ 
peal from, § 315, p. 338 
Construction of rules of commission, § 300 
Contracts relating to broadcasting, powers 
of commission, § 297 

Dealings between licensees and others, juris¬ 
diction of, § 299 
Decisions as rules, § 300 
Decisions reviewable, § 315, p. 344 
Delay by commission nullifying rights con¬ 
ferred by statute, § 298, p. 310 
I>eletion of existing stations, power of com¬ 
mission to delete, § 302, p. 316, n. 61 
Deposition in proceedings before, § 301, p. 313 
Determination and disposition of cause of 
appeal from decision, § 315, p, 349 
Discretionary iiowers, § 298, p. 309; § 300 
Licenses or permits, discretion in grant¬ 
ing or denying, § 302, p. 315 
Dismissal of petition for rehearing, § 301, 
p. 314 

District Court for District of Columbia, juris¬ 
diction to interfere with proceedings 
pending before, § 313 

Evidence in proceedings before, § 301, p, 313 
Keview of evidence in proceedings be¬ 
fore, § 315, pp. 339, 340 
^^ Examiner, § 298, p. 310 
^ Modification of license, hearing before 

examiner, § 312, p, 337 

Federal Buies of Civil Procedure inapplicable 
to proceedings before, § 301 
Findings, § 301, p. 313 

Examiner, § 298, p. 310 
Viol^^cp -oi rules as not conviction of 
crim^ § 300 


Eadio broadcasting—Continued 

Federal Communications Commission—Continued 
Inaction by commission, § 298, p. 310 
Information, power to obtain, § 298, p. 310 
Injunction against order of commission, § 314 
Inquiry instituted by, § 298, p. 310 
Investigation by, § 298, p. 310 
Judicial review of orders and decisions, 
,§313; § 315, pp. 338-349 
Jurisdiction, 

Appeals from decisions and orders, § 315, 
pp. 342, 347 

Enjoin, set aside, annul or suspend order, 
§ 314 

Licenses, power to grant, § 298, p. 309; § 303, 
pp. 314, 315 

Licenses or permits of stations, post this sub¬ 
head 

Moot issues, review on appeal, § 315, p. 341 
Nature of proceedings before commission, 
§ 301 

Objections before commission for purpose of 
review, § 315, pp. 340, 341 
Oral argument in proceedings before, § 301, 
p. 313 

Renewal of station’s license, § 305, n. 31 
Parties to appeal from decision or order, 
§ 315, p. 345 

Persons aggrieved by orders or decisions, 
§ 315, p. 345 

Powers and duties in general, §§ 208-301, 
pp. 307-314 

Prejudicial error, review of, § 315, p. 341 
Presentation and reservation of grounds for 
review of decisions and orders, § 315, pp. 
340, 341 

Presumption of correctness of order or find¬ 
ings on appeal, § 315, p. 339 
Private matters, jurisdiction over, § 299 
Procedure before commission, § 301 
Programs, supervisory control of, § 292 
Purpose of commission, § 298, p. 308 
Reconsideration of denial of application for 
rehearing, § 301, p. 314 
Rehearing of proceedings before, § 301, pp. 
313, 314 

Right to administrative relief by commis¬ 
sion, I 292 

Rules and regulations, § 300 

Injunction against enforcement of regu¬ 
lations, § 314 

Renewal of station license denied for 
violation of rules, § 305 
Scope and extent of review of decision on 
appeal, § 315, p. 347 
Setting aside order by court, § 314 
Standards adopted by commission, 8 298, 
p. 310 

Stare decisis doctrine inapplicable to deci- 
rions, § ^1, p. 313 

Statement of grounds for decision, § 315, pp. 
841, 342 

Stay of ordar or ijnroceedings on appeal, S 315, 
p. 341 

Bni^ndli^ onder of commisdon, | 314 
OKto for appe*a from order, I ^5, p. 344 
Feedbadfe defined, | 293 
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Radio broadcasting—Continued 
Freedom of speech and press, 

Constitutional guaranty applicable to broad¬ 
casting, § 292 

Denial of station license as denial of free 
speech, § 304 

Regulations by Federal Communication Com¬ 
mission of network as impairing, § 295 
Frequencies, 

Change in frequency, § 312, p. 334 
High frequency defined, § 293 
In public domain, § 304, n 97 
Heterodyne or heterodyning defined, § 293 
High frequency defined, § 203 
Indemnifying bond against liability for slander, 

§ 290, n. 44 

Injunction against broadcasting without license, 

§ 302, p. 316 
Jurisdiction, 

Appeals from decisions and orders of Fed¬ 
eral Communications Commission, § 315, 

PI). 342, 347 

Suit for cancellation or sale of radio station, 

§ 297 

License or permit of station, §§ 302-312, pp. 314- 
337 

Affidavit to application for license, § 307 
Air navigation, denial of license which would 
be menace to air navigation, § 304 
Anti-trust laws, qualification of applicant vio¬ 
lating, 8 308, pp. 326, 327 
Application for license, § 307 
Argument In proceedings to obtain license, 

§ 309 

Assignment, § 306 
Burden of proof, 

Financial responsibility of applicant, 

§ 808, p. 325 

Proceedings to renew licenses, § 305 
Censorship, refusal to renew license as not 
censorship, § 3(^, n. 15 
Changes in license, § 312, pp. 333-337 
Character of applicant affecting qualification, 

I SOS, p. 325 

Choice between communities, § 310, p. 332 
Choice or sidectfon between mutually exclu- 
Blva applications for license, g 310, pp. 

m-m 

Competition, 

License as protection against, § 303 
Suppression of competition affecting 
qiiallficatton of applicant, | 308, pp. 

B26, 327 

Concealment m ground for denying, 

Application, i W, p. », 64 
EeiMwal, f W, n. W 
Consolldatioii of appUcafdons, § 307 
Oonttmetion of station, gg 302-312 
Ci^lhlllty of witnesses In proceedings to 
o^ln Hcen^, I m 

Citoliial law, violation of affecting qualifica¬ 
tions of applicant, i m, m 
IMisloni of reviewaMe, § 315, 

Defeim to lajauctkm suit ftjalnst broadcast¬ 
ing withoat leena®, | 80S, p. 8i6 
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Radio broadcasting—Continued 

License or permit of station—Continued 

Delegation of congressional power by au¬ 
thorizing issuance by Federal Commu¬ 
nications Commission, § 302, p. 314 
Designations for hearing, § 309 
Destruction of valuable rights and invest¬ 
ments made in reliance on license, § 303 
Destructive economic competition as ground 
for appeal, § 315, p. 345 
Determination in proceedings to obtain li¬ 
cense, § 310 

Economic injury to existing stations affect¬ 
ing issuance of license, § 303 
Evidence in proceedings to renew license, 
§ 305 

Extension of time for constructing station, 
§ 302, p. 316 

Fair, eflficlent and equitable distribution of 
radio service in granting license, § 302, 
p. 315 

False testimony as ground for denying re¬ 
newal, § 305, n. 26 
Federal Communications Act, 

Notice of modification of license, § 312, 
p. 335 

Purpose of, § 304 

Qualifications of applicants, § 308, 

pp 324-327 

Revocation of license, § 311 
Federal CommunicaLons Commission, 

Appeal from orders or decisions, § 315, 
pp. 338, 339 

Argument in proceedings for license, 

§ 309 

Assignment or transfer of license, ap^ 
proval by, § 306 

Choice between communities, § 310, p. 332 
Credibility of witness as question for 
commission in proceedings to obtain 
license, § 309 

Examiner, hearing in proceedings to 
modify license by examiner, § 312, 
p. 337 

Findings in proceedings to. 

Modify or change license, § 312, 
p. 337 

Obtain license, § 310, pp. 329-332 
Hearings before commission, § 309 

Modification of license, § 312, 

pp. 330—337 

Judicial review of orders and decisions, 
§313; § 315, pp. 338, 339 
Modification or change of licenses, pro¬ 
ceedings before commission, § 312, 
pp. 335-337 

Mutual exclusive applications for license, 
powers of commission relating to, 
§ 310, pp. 329-332 

Notice of proceedings before commission, 
§ 309 

Oral argument before commission in pro¬ 
ceedings to, 

Modify Iic*ense, § 312, pp. 336, 337 
<H>tain license, § 309 
Bower to grant, § 302, pp. 314, 315 
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Radio broadcasting—Continued 

License or permit of station—Continued 

Federal Communications Commission—Cont’d 
Proceedings before commission for, 

Changes or modification of license, 
§ ai2, pp. 335-337 
License, §§ 307-310, pp. 323-332 
Qualification of applicants for license 
determined by, § 30S, pp. 324, 325 
Rehearing proceedings for license, § 309 
Renewal of license, § 305 
Revocation of license by, § 311 
Rules and regulations, time for hearings, 
§ 309 

Statement by commission of grounds for 
decision, § 315, p. 342 
Suspension of license by, § 311 
Financial responsibility of applicant, § 308, 
pp. 325, 326 
Findings, 

Financial responsibility of applicant, 
§ 308, p. 326 

Proceedings for license or permit, § 302, 
p. 315; § 310, pp. 329-332 
Proceedings to modify or change license, 
§ 312, p. 337 

Qualifications of applicant, § 308, p 325 
Fraud of applicants as ground for denying 
license, § 308, p 324, n. 60 
Freedom of press impaired by denying, 
License to newspaper, § 308, p. 327 
Renewal, § 305, n. 16 
Hearing, 

Application for license, § 302, p. 315; 
§ 309 

Proceedings to modify license, § 312, 
pp 335-337 

Increase of power, application for, § 312, 
p. 334 

Injunction against broadcasting without li¬ 
cense, § 302, p, 316 
Intervention in proceedings for, 

License, § 309 
Renewal of license, § 305 
Misrepresentations as ground for denying 
renewal, § 305, n. 26 

Modification of license, § 312, pp. 333-337 
Monopoly laws, qualification of applicant 
violating, § 308, pp 326, 327 
Moot issues, review on appeal, f 315, p. 341 
Mutually exclusive applications. 

Appeal from comparative determination, 

§ 315, p. 340 

determination and findings by Federal 
Communications Commission, § 310, 
pp. 329-332 
Hearing on, § 309 
Nature of license, § 303 
Necessity, § 302, p. 314 
Newspaper, 

Applicant for license, § 308, p. 325 
Qualification of newspaper as applicant, 

§ 308, pp. 326, 327 

Nonresidence of principal stockholder affect¬ 
ing qualification as applicant, § 308, 
p. 325 


Radio broadcasting—Continued 

License or permit of station—Continued 
Notice of proceedings, 

Before Federal Communications Com¬ 
mission, § 309 

' To modify license, § 312, pp. 335-337 

Oral argument in proceedings before Federal 
Communications Commission to, 
Modify license, § 312, pp, 336, 337 
Obtain license, § 300 

Participation of existing licensees in proceed¬ 
ings for license, § 309 

Parties entitled to appeal from order of com¬ 
mission, § 315, p. 345, n. 48 
Postponement of hearing in proceedings for 
license, § 309 
Priority, 

Applications, § 307; § 310, p. 332 
Existing license over applicant for li¬ 
cense for new stations, § 303 
Operation affecting right to modify li¬ 
cense, § 312, p. 334 
Proceedings for, 

License, §§ 307-310, pp. 323-332 
Renewal of license, § 305 
Programs of existing stations, appli(*ant of 
license need not show unsatisfactory 
character or quality, § 294 
Property rights conferred by license, § 303 
Pi'otection of licensees, § 303, n. 85 
Public interest, convenieiico and necessity af¬ 
fecting issuance, §§ 303, 304 
Appeal from findings or orders, § 315, 
p. 339 

Findings by Federal Communications 
Commission, § 310, pp. 329-332 
Modification of license, § 312, pp. 333, 334 
Mutual exclusive applications, ^ 310, 
pp. 329-332 

Qualifications of applicants aitected by, 
§ 308, pp. 324-327 

Removal of station to another city, § 312, 
p. 335 

Renewal of license dependent on, § 305 
Revocation of license, § 311 
Transfer of lieeiise, § 306 
Qualifications of applicants, § 308, pp. 32i-327 
Mutually exclusive applicants, g 310, 
p. 330 

Reconstruction, application for license to re¬ 
construct, § 310, p. 332 

Reduction of income by grant of permit af¬ 
fecting appealable interest, g 315, p. 345, 
n, 50 

Rehearing proceedings for license, g 300 
Remedies of licensee, g 303 
Renewal, § 305 

Judicial review of refusal to renew, 

§ 313 

Reopening proceedings for license for pur¬ 
pose of taking additional evidence, g 309 
Repetition of applications, f 307 
Review of order of commission denying con¬ 
sent to assignment, g 315, p. 344 
Revocation of license, | 311 
Rights of licensees^ g S0$ 
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Radio bi’oadcastin^—Continued - 

License or permit of station—Continued 

Rules of Federal Communications Commis¬ 
sion, violation of rules as ground for 
denying renewal, § 305 

Scope and extent of review of decisions of 
commission, § 315, p. 348 
Special service authorization, § 302, p. 316: 
§ 303 

Statement of Federal Communications Com¬ 
mission of grounds for decision, § 315, 
p. 342 

Stay of grant of permit pending appeal, 
§ 315, p. 341 

Stockholder’s nonresidence affecting qualifi¬ 
cation as applicant, § 308, p. 325 
Suspension of license, § 311 
Technological objections to granting license, 
§ 302, p. 316 

Temporary authorization to operate on fre¬ 
quency other than specified in license, 
§ 316, p. 302 
Transfer, § 306 

Verification of application for license, § 307 
Vested rights, 

Continnance of license, § 305 
Created by license, § 303 
Waiver, 

Affidavit to application, § 307 
Ai)pli(*ant of license of claim to use of 
particular frequency, § 302, p. 315 
Withdrawal of license, § 311 
Monitoring defined, § 293 
Ketwork, § 295 

Nighttime powtm, decisions of Communications 
Commission re viewable, § 315, p. 344, p. 43 
Nuisance area deftmal, § 293 
Option to purchase station, § 297 
Rartles to appeal from order or decision of com¬ 
mission, § 315, p. 345 

Permit license or permit of station, ante this 
sub-head 

Persons aggrieved by decision or order of com¬ 
mission, § 315, p. 345 
Pleading in a(‘tion, 

Censorship of political speech, § 292 
Refusal of equal opportunity of candidate for 
political ofiice, § 292 
Political speeches, 

Pefamafory statements in speech, liability 
for. § 296 

Bqiml opportunity to candidates, § 292 
Program bus fli^fined, § 293 
Programs, | 294 

Cfaoi<*e tietween mutually exclusive applicants 
for H(*enge affected by programs offered, 
I 310, p. 331 

Commercially sponsored program defined, 
§ 293 

Contract by networks for distribution of pro¬ 
grams, § 295 

Decdiiratory judgment to determine whether 
programs were In public interest, § 298, 
p. 309, m 71 

Biipervlsory control by Federal Communica¬ 
tions Commisdon, f 292 
Biss^lntng program § 2193 


Radio broadcasting—Continued 

Public interest, convenience or necessity, § 29S, 
p. 309 

Statement in reasons for appeal, § 315, p. 347 
Radio reception defined, § 293 
t Rebroadcast, 

Defined, § 293 

Without a permit as offense, § 123 
Receiver defined, § 293 
Receiving set defined, § 293 
Recreation defined, § 293 

Rehearing by commission, jurisdiction on appeal 
from commission before petition for rehear¬ 
ing disposed of, § 315, p. 342 
Removal of station to another city, § 312, p. 335 
Review of licensee’s selection of programs, § 294 
Sale of radio station, § 297 

Scope and extent of review of decision of com¬ 
mission on appeal, § 315, p. 347 
Service area, § 293 

Slanderous and defamatory broadcasts, liability 
for, § 296 

Revocation of license on ground of broad¬ 
casting, § 311, n. 43 

Special service authorization, §§ 302, 303 
Stations, 

Construction permit, §§ 302-312 
Contract for sale of, § 297 
Deletion of existing stations by Federal Com¬ 
munications Commission, § 302, p. 316, 
n. 61 

Extension of time for construction, § 302, 
p 316 

Fraud in lease of state, jurisdiction to set 
aside, § 299 

Jurisdiction of action for damages for breach 
of contract for management of station, 

§ 299, n. 97 

Option to purchase station, § 297 
Public utility, station as, § 292 
Transfer of control of station to network 
or to advertising agency, § 294 
Sua sponte dismissal of appeal from commission 
by court without jurisdiction, § 315, p. 342 
Sustaining program defined, § 293 
Synchronization defined, § 293 
Termination of contract for broadcasting, § 297 
Time for appeal from commission’s order, § 315, 
p 344 

Triode defined, § 293 

Tuned radio frequency receiver defined, § 293 
United States Court of Appeals for District of 
Columbia, appeals from orders of Federal 
Communications Commission, § 315, p 342 
Wave responsive device defined, § 293 
Radio receiver defined, § 293 
Railroads, 

Contracts between railroad and company for ex¬ 
change of services without charge, § 84, p. 104 
Employee of railroad injured by telegraph or 
telephone lines, §§ 45, 56 

Injunction against interference, use of or injury 
to property by railroad, § 283 
Lease by railroad of franchise to construct and 
maintain telegraph line, § 15 
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Railroads—Continued 

Post roads act authorizing occupancy and use of 
railroad routes by telegraph companies, § 24, 
pp. 33, 34 - . * 

Priority of telephone company acquiring rights 
in public lands over railroad, § 44, p. 57 « 

Right of way by telegraph or telephone compa¬ 
nies § 42 

Private telephone line established over, § 44, 
P- h7 

Sale by railroad of franchise to maintain and 
operate telegraph lines, § 14 
Rates and charges, 

Actions, 

Compel payment, § 94 
Discriminatory rates, § 73 
Recover overcharges, § 95 
Additional charges, § 92 
Late payment, § 93 
Advance payment, § 93 

Renewing contract, § 257 
Advertisement, 

Evidence in rate proceedings, § 90, p. 133, 
n. 92 

Expense for rate making purposes, § 86, 

p. 120 

Apportionment of property used for both intra 
and interstate business for rate making pur¬ 
poses, § 86, pp. 123, 124 

Assessment of stockholder of mutual companies, 
§ 84, p. 104 

Assets of parent companies included in rate base 
determining reasonableness of rate, § 86, 

pp. 110, 111 

Bond for refund, 

Increased rate on stay of order, § 90, p. 140 
Rate is determined to be excessive, § 87; § 90, 
pp. 131, 143, 144 

Book value of property for rate making puiposes, 
§ 86, p. 112 
Burden of proof, 

Action to recover overcharges, § 95 
Depreciation as not excessive, § 86, p. 122 
Unused property should be included in rate 
base, § 86, p. 110, n. 21 
Business rates, § 91 
Business telephones, § 256 

Call box rates, failure to increase, § 90, p. 130, 
n. 49 

Cash working capital included in rate base, | 86, 
p. 115 

Charitable contribution as operating expense for 
rate making purposes, § 86, p. 120 
Charitable institutions, reduced rates to institu¬ 
tion as discrimination, § 72, p. 87 
City department, agreement to furnish telephones 
at reduced rates, § 84, p. 102, n. 31 
Clergyman, reduced rates to clergyman as dis¬ 
crimination, § 72, p. 87 
Collection, §§ 93-95 

Commissions paid by telephone company to ho¬ 
tels for services rendered in connection with 
semi-public branch exchanges as rates, § 266, 
n. 2 

Confiscatory rates, § 86, pp. 107, 116-118, 126 
Equity jurisdiction to afford relief against, 
§ 90, p. 137 


Rates and charges—Continued 

Judicial review of, § 90, pp. 137, 141 
Temporary rates, § p. 131 
Contracts, § 84, pp. 102-105 

Jurisdiction to enforce compliance with con¬ 
tractual rates, § 88 

Public service commission’s power to regulate 
rates fixed by, § 90, p. 129 
Cost of capital method in determining rates, 
§ 86, p. 117 . . 

Cost of construction as element of determining 
value for rate-making purposes, § 86, p. Ill 
Costs less depreciation method of determining 
rate basis, § 86, p 113 

Costs of rate proceedings as expense for rate 
making purposes, § 86, p. 120 ' 

Cradle telephone service, extra charge for, § 90, 
p. 132, n. 69 

Decline in value of property for rate making pur¬ 
poses, § 86, pp. Ill, 112 

Defenses in action to recover overcharges, § 95 
Delegation of legislative power to fix, § 85 
Depreciation as element of rate base, § 86, pp. 113, 
114, 122, 123 

Depreciation reserve included in rate base, § 86, 
pp. 110, 114 

Discontinuance of service for. 

Noncompliance with rate regulations, § 269, 
p. 276 

Non-payment, § 93 
Restoration on payment, § 270 
Discrimination, § 72, pp. 86-88; § 86, pp. 125, 127 
Actions for charging discriminatory rates, 
§ 73 

' Division of charges between connecting tele¬ 

phone lines, § 275 

Extending credit for charges, § 72, p. 85 
Penalty for discrimination, § 108 
Defense in action for, § 113 
Reduced rates to municipalities, § 72, p. 87 
Relief against, $ 89 
Division, 

Revenue between companies furnishing joint 
service, § 86, p. 125 

Tolls and charges between connecting tele¬ 
phone lines, § 276 

Economic conditions considered in determining 
rates, § 90, p. 133, n. 98 
Establishment by company, § 83 
Establishment of rate schedules, 8 87 
Evidence in action to recover overcharges, § 95 
Excess plant capacity Included in rate base de¬ 
termining rea^nableness of rate, 8 86, 
pp. X09, 110 

Excessive charges, refund, § 95 
Excise tax as operating expense for rate making 
purposes, § 86, p, 120, n. 49 
Expenses, rates adequate to pay, § 8^ pp. 118-123 
Pair return. 

Determining reasonabl^aess of rate, 8 S6, 

p, 108 

On investment as for fixing rat^ { 86, 
p. 117 

Bates fixed to penmlt, 8 86^ PP. 115-318 
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Rates and charges—Continued 

Fair value of property as rate base, § 86, pp. 108, 
109, 111, 112 

Original cost as element, § 5, p. 113 
Prudent investment return as element, § 86, 
p. 113 

Reproduction cost as element, § 86, pp. 112, 
113 

Federal Communications Commission, power of, 

§ 81, p 98 ; § 90, pp. 144,145 
Federal wartime control, §§ 96, 97, 99, 102 
Filing rate schedule with regulatory board, § 87 
Foreign corporations, reasonableness of rate, § 86, 
p. 106, n, 82 

Foreign messages, federal communications com¬ 
mission’s jurisdiction over rate, § 90, pp. 144, 
145 

Formula for rate making, § 86, p. 109 
Forwarding telegram, charges for, § 153 
Franchise fees as operating expenses for rate 
making purposes, § 86, p. 120 
Franchise to use streets containing provisions 
relating to rates, § 84, pp. 102-104 
Free delivery limits, charge for delivery outside 
limits, § 150, pp. 183-185 
Free service, generally, ante 
<j[oing value included in rate base, § 86, pp. 114, 
115 

-Oovernment rate, § 91 

•Cuaranty of payment, pleading in action against 
telegraph company for damages, § 185 
Holding company. 

Earnings considered in fixing rate^ of sub¬ 
sidiaries, § 90, p. 136, n. 26 
Intercompany xpenses as operating expenses 
for rate making purposes, § 86, pp. 120, 
121 

Home-rule municipalities, power to regulate 
rates, § 85 

Hotel guests, jurisdiction to regulate rates, § 90, 
p. 131 

Hotels, federal communications commission’s 
power to regulate and fix charges by, § 90, 
p. 145 

Implied power of municipalities to regulate rates, 
8 86 

Inadequacy of service as defense in action for 
charges, § 66 
Income tax, 

Operating expense for rate making purposes, 
I 86, p. 120, n. 49 

Paid hy parent corporation from dividend 
from stock of subsidiary as expenses 
for rate purposes, 8 86, p. 121, n, 64 
Increase In value of property for rate making 
purposes, 8 88, pp. lllr 112 
Injunctton against, 

Federal communlcaHoi^ commls^on’s order 
charges, I 90, P^ 145 
Increase of rates, 8 88 
Installation Instruments, 8 ^ 

Intercompany transaction expenses as operating 
expenses fmr rate making purposes, § 86, 


Rates and charges—Continued 

Interest paid to parent company as operating 
expense for rate making purposes, § 86, 
p. 121, n. 52 

Interest plus dividend formula in fixing rates, 

§ 86, p. Ill, n. 21 
Interstate rates, 

Determination of reasonableness, § 86, 
pp. 123-125 

Jurisdiction of federal communication com¬ 
mission over, § 90, pp. 144, 145 
Presumption of reasonableness, § 86, p. 126, 
n. 4 

Public utility commission’s jurisdiction over, 

§ 90, p. 129, n. 35 

Intervention by subscribers in suit between mu¬ 
nicipality and company respecting rates, § 89 
Intrastate rates, 

Determination of reasonableness, § 86, 
pp 123-125 

Discrimination, § 86, p. 126 
Postmaster’s power to regulate rates under 
wartime control, § 99 

Reduction to level of interstate rates, § 86, 

p. 126 

Inviolable contract with municipality as to rates, 

§ 84, pp. 103, 104 
Joint users, § 91, n. 46 

Judicial function to determine reasonableness or 
compensatory character of rates, § 85 
Jurisdiction, 

Enforce compliance with contractual rate, 

§ 88 

Proceedings for recovery of overcharges, § 95 
Just rates, § 86, p. 107 
Leg.oiative function to fix, § 85 
Legislative regulation of rates fixed hy private 
contract with patron, § 84, p. 104 
Local or exchange services and toll of long dis¬ 
tance calls, fixing reasonable rates, § 86, pp. 
124, 125 

Long distance calls, § 86, pp. 123-126 
Lunch room for employees, losses from operation 
as expense for rate making purposes, § 86, 

p. 120 

Medium of payment of charges, § 93 
Messenger, payment of charges to, § 93 
Messenger service, 8 277 
Mode of exercise of power to regulate, § 85 
Modifying and superseding rates, § 83; § 84, 
pp. 103, 104 
Municipalities, 

Contract with naunicipalities as to rates, § 84, 
pp. 102-104 

Delegation of power to fix rates to, § 85 
Notice of rate schedules, § 87 
Operating expenses, rates suflScient to pay, § 86, 

pp. 118—122 

Opinion evidence of amount allowed of going 
values, § 86, p. 115 

Original cost as measure of fair value for rate 
naaklng puri>oses, § 86, pp. 113, 114 
Overcharges, recovery of, § 95 
Panic prices of property determining value for 
rate making purposes, 8 6^. P* 39 
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Rates and charges—Continued 

Parent company’s assets included in rate base 
in determining reasonableness of rate, § 86, 

pp. 110, 111 

Parol agreement modifying contract as to time 
and place of payment of charges, § 93 
Partnership rate, § 91 

Past profits or losses effecting reasonable rates, 
§ 86 

Patrons, contract with patrons as to rates, § 84, 
pp. 104, 105 
Payment, §§ 93-95 

Discontinuance of telephone service for dis¬ 
obeying regulations relating to pay, § 269, 
p. 275 

Long distance service refused on ground of 
nonpayment of bill, § 264 
Penalty for failure to transmit conditioned 
on payment of usual charge, § 106 
Pleading payment in action to recover, 
§ 114, p. 150 

Prepayment of charges for telegrams, § 133 
Refusal to furnish services for failure to 
pay for past service, § 108 
Removal of telephone for nonpayment, § 258 
Penalties, 

County court’s power to impose, § 104 
Late payment, '§ 93 

Pension fund for employees, payment into fund 
as expense for rate making purpose, § 86, 
pp. 119, 120 

Person to whom payment may be made, § 93 
Persons entitled to service as particular rates, 
§ 91 

Place of payment, § 93 

Pleading payment of charges in action against 
telegraph company for damages, § 185 
Press rates, § 91 

Presumption of reasonableness of interstate 
rates, § 86, p. 126, n. 4 

Private branch subscribers, federal communica¬ 
tions commission’s power to fix charges liy, 
§ 90, p. 145 

Private system, charges for use of, § 85 
Profits, rates fixed to permit reasonable profit 
on assessment of fair value of property, § 80, 
pp. 115-118 

Promulgation of rate schedules, § 87 
Property included in rate base, § 86, pp, 109^111 
Exchange service and toll service, § 86, p. 124 
Prudent investment return as element of fair 
value for rate purposes, § 86, p. 113 
Public service commissions and similar bodies, 
ante 

Rate base, § 86, pp. 108-115,124 
Rate of return on investment, § 86, pp. 115-118 
Ready to service charge for toll service, § 86, 
p. 124, n. 90 

Reasonableness, § 86, pp. 106-126 

Additional charge for late payment, § 93 
Determination by public service commission 
or similar bodies, § 90, pp. 135, 136 
Installation and removal of charges, § 92 
Reduced rates as discriminatory, § 72, p. 87 
Reduction of rates affecting contract with patrons 
as to rates, § 84, p. 104 


Rates and charges—Continued 
Refund, § 95 

Bond to refund, § 87; § 90, pp 131, 140, 
143, 144 

Excessive rates, § 86, p. 126 

After judicial review of order, § 90, 
pp. 143, 144 

Reduction of rates, § 90, p. 130 
Wartime control rates in excess of state 
rates, § 99 

Regulation of rates, §§ 85-90, pp 105-145 
Reinvestment surplus considered in determining 
rates, § 86, p. 113; § 86, p. 118, n. 20 
Relief against unreasonable rates, § 89 
Removal of instruments, § 92 
Rent paid by subsidiary to parent company as 
operating expense for rate making purposes 

§ 86, p. 121 

Reproduction cost as measure of fair value o 
property for rate making pmpose, § 86, 
pp 112-114 

Reservation in franchise of right of municipalit: 

to regulate rates, § 84, p. 103 
Residence telephones, § 256 
Restoration of discontinued service on paymen 
of delinquent charges, § 270 
Return on investment, rates fixed to permit rea 
sonable return on investment, § 86, 
pp. 115-118 

Revenue produc*ed by rate as dtdermining rea 
sonableness, § 86, pp. 107, 108 
Schedules, 

Appeal from order of puhlie service commit 
sion reciuiring filing, § 00, p. 138 
Construction of schedule, § 01 
Enforcing with established schedules, J 88 
Establishment and promulgation, § 87 
Wireless companies, § 2<S0 
Setting aside rates prescribed by state, right o 
companies after, § 87 
Short term service, § 92 
Special charges, § 92 

State’s power to prescribe rates 8nsj>onded dm 
ing wartime control, § 90 
State’s power to regulate, § 85; § 86, p. 123 
Stockholder of mutual company, assessment fc 
charges, § 84 

Stocks and bonds of company, 

Market value in determining value of pro) 
erty for rate making purposes, § 86, 

p. 112 

Parent company, § 86, p. Ill 
Subscrll)ors for telephones within and wlthoi 
exchange areas, | 263 

Subsidiaries, intercompany expenses m operatir 
expenses for rate making purposes, 3 ^ 

pp. 120, 121 

Superseding rates by new rate schedule, § 87 
Surcharge for hand telephones, reduction or r 
moval, § 86, p. 126 

Suspension of rates during federal wartime co 
trol, §§ 99, 102 

Switching service* reasonablen^s of rate, § 8 
p. 106, n. 82 

Tax report as evidence of valuation of proper 
for rate purposes, 3 86, p. 112 
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Rates and charges—Continued 

Taxes as operating expenses for rate making 
purposes, § 86, p. 120 

Telephone exchange system, exemption from fed¬ 
eral communication commission’s power to 
regulate rates, § 90, p 144 
Temporary intrastate rates, § 86, p. 124, n. 86 
Tender, 

Condition to recovery of penalty for failure 
to transmit message, § 106 
Exact amount of charge, § 03 
Payment in advance, § 93 
Pleading of tender in action to recover, § 114, 
p. 159 

Usual charge as condition to recoveiT of 
penalty for failure to transmit, § lOG 
Termination of contracts as to rates with patrons, 

§ 84, pp. 104, 105 
Time, 

l^ayment, § 03 
Kat(‘s become effective, § 87 
UnidHi states, power to regulate interstate rates, 

§ <S6, p. 123 

Unlimited telephone subscriber, tolls for calls to 
limited subscribers in another exchange area, 

§ 263 

Urgent foixOgn messages, § 90, p. 144 

Value of proiKU’ty for rate-nuikiug purposes, 

§ <S6, pp. Ill, 112 

Fair value of proinrhy for rate making pur¬ 
poses, ante this subhead 
doing value included in rate base, § 86, 
pp. 114, 115 

Intrastate and interstate business, property 
used in, § 86, pp. 123, 124 
Voluntary payment, recovery of, § 95 
Waiver, 

Claim for cost of metallicizlng of line in- 
cIudtHl in rate base, § 86, p. Ill 
FraiKidse provision recpiiring company to 
furnish board of education telephone 
sfu'vlce at reduced rates, § 84, p. 103, 
n. 34 

Working capital included in rate base, § 86, p, 115 
Parent company, f 86, p. Ill 
Hatift<‘atlon of employee's negligent delay in trans¬ 
mitting, I 141, p, 173 

Ratio of equity to debt capital, basing rates on, § 86, 
p, 117 

Rebate for period subscriber was without telephone 
service, g 257 

Receiver of telegraphic dispatch, jurisdiction of ac- 
tUm by against telegraph company, § 181 
Receivers for companies and corporations, § 19 
Recording message as interception, g 122, p. 164 
Records of eompaiilci, r><>wer of Federal Communica¬ 
tions Commission, § 81, p. 08 
Redemption from mortgage foreclosure sale of prop¬ 
erty, I IB 
Reference ^rvlee, 

CoaBkleratlon for promise of telephone company 
to furnish, § 257 

discrimination by contract providing for furnlsh- 
Ing, I 74, p, ^ m 14 

Nominal damages for breach of contract to 
furnish, I 27S, p. 284 


Reformation of ordinance granting franchise to use 
or occupy streets, § 30 
Refund. Rates and charges, ante 
Regulations, §§ 74-82, pp. 88-102 
Foreign companies, § 13 

Relationship of parties affecting recovery for mental 
anguish where telegram relates to sickness, inju¬ 
ries or death, § 239 

Release of telephone company selling privilege to 
attach wires to pole from liability for injuries, 

§ 56 

Reliance by person injured from construction or main¬ 
tenance on care of telegraph or telephone com¬ 
pany, § 51 

Remote damages. Damages, generally, ante 
Removal of, 

Decayed and unsightly poles, power to require, 

§ 39 

Equipment on failure to change from overhead 
to underground system, § 38 
Lines from private land after revocation of 
license, § 44, p 58 

Lines to another part of land without landowner’s 
consent, § 44, p. 57 

Obstruction of streets and highways, § 40 
Poles, lines or equipment, §§ 32, 37, 30 
Telephone, § 258 

Wires into underground conduits, § 36 
Wires maintained over private lands to under¬ 
ground conduits, § 44, pp. 57, 58 

Rent, 

Lease of systems, § 15, n. 7 

Paid by subsidiary to parent company as operat¬ 
ing expense for rate making purposes, § 86, 

p. 121 

Telephone instruments, § 3 

Use and occupancy of highways, § 34 

License fees distinguished from, § 82 
Use of underground conduits constructed by inde¬ 
pendent company, § 36 

Repairs, 

Care required in making repairs, ^ 48 
Degree of care in making, § 46 
Failure to repair lines or equipment, § 68 
Injuries from construction, maintenance and 
equipment, ante 

Liability for injuries from failure to repair, § 49 
Motor vehicle injured by failure to repair high¬ 
way, § 50, n. 11 
Streets, duty of company, § 40 
Repeated message, 

Duty to have message repeated in order to miti¬ 
gate damages, § 211 

Limitation of liability, § 161, p. 104; § 165, 

pp. 106-198 

Replication, action against telegraph company for 
damages, S 188 

Requested instructions in action against telegraph 
company for damages, § 106 
Res ipsa loquitur, injuries from construction, main¬ 
tenance and equipment, f 60, p. 73 
Resale, 

Damages for loss resulting from telegraph com¬ 
pany’s breach of duty, §§ 219, 220 
Telephone service by private branch exchange 
service, § 266, n. 2 
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Rescission, of contract, 

Between companies, § 16, n. 27 
Construction and maintenance of lines on or 
along railroad right of way, § 42 
Reservation, 

Franchise of right of municipality to regulate 
rates, § S4, p. 103 

Legislature of right to alter or amend franchises, 
§ 12 

Reserves. Depreciation reserve, generally, ante. 
Resident of county m which telephone company car¬ 
ries on business, § 75, n. 45 

Restoration of discontinued service or facilities, § 270 
Question of fact in actions for restoration, § 272, 
p. 283 

Restraining. Injunction, generally, ante 
Restraint of trade by agreements between companies, 
§ IG, p. 26 

Retaining telephone subscriber’s name in directory, 
liability for, § 265 
Revenue stamps, 

Duty to accept telegrams not properly stamped, 
§ 134 

Pleading affixation of stamps in action against 
telegraph company for damages, § 185 

Review, 

Appeal and error, generally, ante 
Compensation for use or occupancy of street, 
review of reasonableness of compensation, 
§ 34 

Penalties, action to recover, § 114, p. 161 
Public service commission’s decision relating to 
certificate of convenience or necessity, § 20 
Public service commission’s order, § 81, pp. 96, 97 
Rate orders, § 90, pp. 136-144 
Revocation, 

Grant of right to construct lines underground, 
§ 36 

License to occupy private land, § 44, p. 58 
Right of way and other interests in lands in general, 
§ 22 

Cutting or trimming trees on, f 50 
Road commission’s authority to charge for use of 
highways, § 34 

Roads, streets and other public places, 

Excavations, ante 
Height of wires crossing, § 45 
Injunction against change of grade of road, § 283 
Obstruction of streets and highways, generally, 
ante 

Post Roads Act, generally, ante 
Rights in and use of, §§ 23-41, pp. 32-54 

Abandonment of grant to use or occupy, § 32 
Abutting owners, generally, ante 
Acceptance of grant or franchise to use high¬ 
way, §§ 25, 29 

Action to recover compensation for use and 
occupancy, § 34 

Airport, removal of lines located on highway 
near airport, § 37 

Assignee of franchise, estoppel to attack in¬ 
validity of contract granting right to 
use streets, § 26 

Assignment of right to use and occupy, § 30 
Liability on bond to secure construction 
affected by, § 29 


] Roads, streets and other public places—Continued 
Rights in and use of—Continued 

Authority to occupy, § 24, pp. 32-36 
Bids for use, § 26 

Sale of right to highest bidder, § 30 
Bridge as part of highway included in grant 
to use, § 27 

Burglar alarm system, § 279 
Change from overhead to underground sys¬ 
tem, § 38 

Change of location of poles, line or equip¬ 
ment in streets, § 37 

Compensation for use and occupancy of 
streets, § 34 

Conditions attached to grant, § 29 

Revocation or forfeiture of grant for 
noiicompliance with conditions, § 33 
Conflicting rights, § 31 
Consent of local authorities, § 26 
Consideration for franchise granting right 
to use and occupy, § 30, n. 65 
Consolidated corporation’s right to use 
streets, § 10, p. 28 

Construction and operation of grant to use 
or occupy, § 27 

Contract, grant or franchise to use as consti¬ 
tuting contract, § 30 

Corporations included in grant of right to 
use, §§ 27, 28 

County’s consent to use or occupation, § 26 
County’s power to grant right to private tele¬ 
phone line to occupy road, § 24, p. 36 
Dedicated streets as included within grant, 
§ 27 

Delegation of power to courts to, 

Designate location or mode of construct- 
J ing lines in streets, § 35 

Prescribe mode of use of streets, § 36 
Delegation to municipality of right to require 
underground construction, § 36 
Designation by municipality of streets which 
may be used and place where poles may 
be set, § 35 

Duration of rights granted, § 32 
Easement, 

Acquired by grant to use, § 30 
Maintain line on highway as respect to 
abutting lands, § 41 
Election to obtain consent to use, § 26 
Estoppel to, 

Claim rights under original ordinance 
granting right to use streets by ac¬ 
ceptance of second ordinance, § 32 
Deny validity of local consent to use, § 26 
Exclusion from highways of telegraph com¬ 
panies accepting Post Hoads Act, § 24, 
pp, 34—36 

Exclusive rights, S5 30, 31 
Expenses, 

Change from overhead to underground 
j system, j 88 

Change of location of and equip¬ 
ment, § 37 

Extension of term of grant to use, J 32 
Federal authorisation to occupy and use, 
I 24, pp. BB-m 
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Roads, streets and other public places—Continued 
Rights in and use of—Continued 

Forfeiture of grant of right to use or occupy, 
§ 33 

Franchise to use containing provisions as 
to rates, § 84, pp. 102-104 
Grading state highway injuring telephone 
company’s lines or property, liability for, 
§ 280 

Gross receipts, payment of percentage as 
compensation for use and occupancy, 
§ 34 

Implied conditions in grant to use, § 29 
Implied consent of local authorities to use, 
§ 26 

Implied contract for compensation for use 
and occupancy, § 34 

Injunction against removal of poles and 
wires from streets after vacation there¬ 
of, § 32 

Injuries to telephone equipment installed in 
street, § 2S0 

Interfering with rights of others in highway 
by exercise of right to use, § 30 
Interstate telephone companies, necessity of 
municipal consent to use, § 26 
Lease of excess facilities conditioned on ob¬ 
taining permission to use streets, § 29 
Legislative authority to occupy or use, § 24, 
p. 32 
License, 

Grant of right to use as constituting, 
' §§ 29, 30 

Revocation of, § 33 
License fee, 

Compensation for use and occupancy dis¬ 
tinguished from, § 34 
Distinguished from rental for use of 
streets, § 82 

Limitation of action to recover compensation 
for use and occupancy of, S 34 
Location and mode of construction in streets 
or highways, § 35 
liOCation of lines and poles, § 35 
Change of, § 37 

Military roads, authorization of use by Con¬ 
gress, S 24, pp. 33, 34 

Mode of acquisition of franchise to occupy, 
8 25 

Modification of conditions, sales, property 
subject to restrictions in grants to use 
streets, § 29 

Municipal regulations of company granted 
franchise to occupy streets, § 75 
Nature ard extent of lights acquired, §§ 27, 
30 

Ot^ruction of streets and highways, gener¬ 
ally, ante 

Ordinance granting right, 88 23-41, pp. 32-58 
Ouster fr<m streets, 

Dxplratfon of grant to use, § 32 
Instance of tawayer, 8 33 
Perpetual LrancMae use and occupy, 
« 32, 83 

Persons Included In grant to nse, 88 27, 28 


Roads, streets and other public places—Continued 
Rights in and use of—Continued 

Post roads, federal authorization to use and 
occupy, § 24, pp. 33, 34 
Post Roads Act, generally, ante 
Power to grant rights in and use of, § 24, 
pp. 32-36 

Prescriptive rights to maintain poles in 
street as against abutting owner, § 41 
Priority of right to use or occupy, § 31 
Private individuals, 

Consent of local authorities to use, § 26 
Not included within grant to corporation 
to use, § 28 

Private lines, § 28; § 31, n. 69 
Public policy, grant of perpetual franchise 
to use as against, § 32 

Private roads, county’s right to control loca¬ 
tion of poles along, § 44, p. 56 
Quantum meruit for reasonable rental for 
use and occupancy, § 34 
Reformation of ordinance granting right to 
use or occupy, § 30 

Relocation of lines and equipment in street, 
§ 37 
Removal, 

Decayed, broken or unsightly poles, § 39 
Equipment from streets after expiration 
of franchise, § 32 
Obstructions, § 40 

Poles, lines or equipment from highways, 

§ 37 

Wires after expiration of grant to occupy 
street, 8 32 

Rental for use and occupancy of highway. 

§ 34 

Repair of streets, duty of company, § 40 
Repeal of ordinance granting right to use or 
occupy, § 32 

Rescission of grant of right to use or occupy, 

§ 33 

Reservation of right to revoke grant, § 33 
Review of reasonableness of compensation 
for use and occupancy of streets, § 34 
Revocation of, 

Grant of right to use and occupy, § 33 
Removal of poles after revocation, 

§ 40 

Grant to construct lines underground, 

§ 36 

Road commission’s power to charge for use 
of, § 34 
Sale, 

Privilege to use streets to highest bidder, 

§ 26 

Property subject to conditions and restric¬ 
tions in grant of right to iu.e, § 29 
Right to use to highest bidder, § 30 
Rights granted, § 30 

Special franchise, grant of right to use 
streets as constituting, § 30 
State highway and public works commission’s 
power to require removal, change or re¬ 
location of poles, § 37 

State’s power to grant authority to use or 
occupy, § 24, p. 35 
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Roads, streets and other public places— Continued 
Rights in and use of—Continued 

Statutes granting right to use and occupy, 
§§ 23-41, pp. 32-^3 
Tax, 

Compensation for use and occupancy dis¬ 
tinguished from, § 34 
Right to use or occupy, § 30 
Taxpayer’s action to oust company from use 
of streets, § 33 

Termination of rights granted, § 32 

Compensation for use and occupancy aft¬ 
er expiration, enforcement of, § 34 
Underground conduits, post 
Vacation of street, 

Abutting owner’s right to require re¬ 
moval of equipment on vacation, § 41 
Terminating right to erect poles and 
wires in street, § 32 

Vested rights conferred by grant of use of 
highways, §§ 30, 33 

Waiver of grant of right to use and occupy, 
§ 32 

Route for transmission of message, collection of, 

§ 140 

Rules and regulations, 

Blanks, rule requiring that telegram be written 
on blanks, § 132 
Discrimination, § 72, pp. 85, 86 
Fi*ee delivery limits, abandonment, waiver or 
modification of rule prescribing, § 150, 

pp. 184, 185 

Handling of telegrams, § 126 
Identity of persons or genuineness of messages, 
rules for ascertaining, § 155 
Market quotation service, § 254 
Money, transmission of, § 248 
News service, § 254 
Office hours, § 67 

Private branch exchange service, rules regulating 
furnishing, § 266 

Questions for jury whether regulation was es¬ 
tablished, § 195, p. 224 
Service by telephone company, § 256 
Waiver, § 72, p. 85 

Rural free delivery, mailing telegram to persons hav¬ 
ing rural R F.D. number, § 152 
Rural telephone associations, injunction against pur¬ 
chaser of farm connecting with line, § 10 
Partnership, § 5 

Sale of stock conditioned upon ofl’er to associa¬ 
tion, § 10 
Rural telephones, 

Cooperative line as not common carrier, § 7 
Determination as to connection with exchange 
area, § 263 
Public utility, § 6 

Switching service, reasonableness of rate, § 86, 
p 106, n. 82 
Sagging wires, 

Joint tort-feasors, liability for injuries, § 54 
Liability for injuries from, § 49 
Parties in action for injuries from, § 57 
Sales, 

Damages, 

Errors in telegrams containing offers to pur¬ 
chase or sell, § 225 


Sales—Continued 

Damages—Continued 

Loss or injury resulting from negligence or 
breach of duty of telegraph company, 
§§ 218-220, 222 

Franchise or system without municipal consent, 
ground of forfeiture of grant to use streets, 

§ 33 

Privilege to use streets to highest bidder, § 26 
Property by lessor of telephone system, § 15 
Purchaser of private property taking notice of 
existence of telephone company’s easement, 

§ 44, p. 57 

Receiver’s sale of property of telephone system, 

§ 19 

Right to use and occupy streets and highways, 

§ 30 

Stock of association, offering stock to association 
before selling, § 10 
Telephone instruments, § 3 
Schedules. Rates and Charges, ante 
Secondary evidence of message in action against 
telegraph company for damages, § 192, p. 216 

Service in general, 

Abandonment of service, approval of regulatory 
body, § 78 

Action for failure to furnish, § 73 
Adequacy of service, §§ 66, 77 
Administrative agency to detc'rmine adequacy, 
§ 66 

Character of services, § 66 

Details of method by which service is rendered 
controlled by regulations, § 76 
Discoiitiiiuance, § 69 

Discretion in enforcement of rule governing serv¬ 
ice, § 70 

Discrimination, generally, ante 
Duty to furnish, §§ 65, 76 
Extension of service, § 65 

Failure to restore service within reasonable time, 
§ 68 

Free service, generally, ante 
Immoral or illegal purpose, duty to furnish serv¬ 
ice for, § 65 

Insurer as to maintenance, § 68 
Interruptions of service, § 68 
New methods of furnishing, § 66 
Office hours, § 67 

Posting rules or regulations governing service, 
§ 70 

Presumption, 

Good faith of company in adopting new 
method of furnishing service, § 77, n. 76 
Reasonableness of regulations, § 70, n. 49 
Public service commission, 

Approval of rule or regulation governing 
service, § 70 

Power to determine adequacy, § 66 
Power to require adequate service before 
rate increase, § 90, p, 129, n. 43 
Publication of rules and regulations governing 
service, § 70 

Refusal to serve as discrimination, § 72, pp. 85, 86 
Remedies for inadequate service, 166 
Restoration of service, action to compel restora¬ 
tion, § 73 
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J^ervice in general—Continued 
Rules and regulations, § 70 

Discrimination by refusing to serve person 
not complying with rules, § 72, p. 86 
Service to be furnished, §§ 77-79 
Substitution of service, § 78 
Service messages, 

Demand for special charges for delivery beyond 
free delivery limits, § 150, p. 184 
Notice of inability to transmit or of delay, 

§§ 142, 147 

Service of claim for damages against telegraph com¬ 
pany, § 171, p. 202 

Shipment induced by telegraph company’s fault, dam¬ 
ages for losses, § 226 

Sickness, telegram announcing sickness, damages for 
negligence or breach of duty, § 203; § 209, 
n. 82 

Mental anguish, §§ 236-244, pp. 248-256 

Evidence of mental anguish for nondelivery 
or delay in delivering, § 102, pp 218, 219 
Money, breach of contract to tiansmit, § 251 
I^lcading mental anguish in action for non¬ 
delivery or delay in delivering message 
announcing sickness, § 186 
Question for jury in action for mental an¬ 
guish for nondelivery or delay in de¬ 
livery, § 195, p. 223 

rresumptioii in action for damages, § 191, p. 215 
Sickness, telephone call announcing, 

Contributory negligence of sender of sick call, 

^ 271 

Defenses in action for negligent handling of sick 
call, § 272, p. 279 

Sidewalk, liahillty for injuries from, 

Defects, § 45 
l-ibUlure to r(‘pair, § 49 

Solicitation of funds for charity by telephone, ordi¬ 
nance prohibiting, § 75, n. 45 
Special damages, 

Delay or nondelivery of telegram, pleading, § 186 
Discontinuance of telephone service, § 273, p. 285 
Mental anguish, § 237, pp. 250, 251 
Money, breach of duty to transmit, § 251 
Notice of special circumstances giving rise to 
recovery of, § 299 
Questions for jury, § 195, p. 222 
Special findings, actions for injuries from construc¬ 
tion, maintenance or equipment, § 63 
Special franchise, grant of right to use and occupy 
streets as, § 30 

Special messenger, delivery of telephone message by, 
I 282 

Spring-jack switches defined, § 4, m 53 
Spring-Jacks defined, I 4, n. 53 

Sprinkler system, device for signalling leakage, § 279, 
n. 82 

State highway and public works commission's power 
to require removal or change in or relocation of 
poles, I 37 

State lands, anthoriiilng telephone companies to con¬ 
struct lines over, 8 24, p, 35 

States, , o 

Consent to discontinuance of service, § 69 
Injuries to lines or other property, liability for, 
I 280 

Intrastate rates regulated by, § 86, ik 123 


States—Continued 

Post roads act affecting state control, § 24, p. 34 
Roads and streets, consent of state to use, § 24, 
p. 35 

Status of telegraph and telephone associations, com¬ 
panies or corporations, §§ 5-7 
Statute of frauds applied to contracts between com¬ 
panies, § 16, p. 27 

Statutory provisions. Constitutional and statutory 
provisions, generally, ante 

Stay of proceedings for review of order of regulatory 
bodies, § 81, p. 97 
Stock, § 10 
Stockholders, § 10 

Cancellation of notes and satisfaction of mort¬ 
gage, suit by stockholder for, § 17 
Consent to acquisition of lines outside state, § 11 
Consent to sale of franchise or property, § 14 
Mutual telephone companies, assessment of stock¬ 
holders for charges, § 84, p. 104 
Rent for leased property paid to, § 15, n. 7 
Stoppage of telegrams in transit, § 144 
Stopping payment of check, damages for negligence in, 
Delivering telegram, § 223 
Transmitting, § 231 
Storms, 

Excusing delay in transmission, § 141, p. 174 
Liability for injuries from defective or dangerous 
conditions resulting from, §§ 48, 49 
Proximate cause of injuries from construction or 
maintenance, § 52, n. 49 

Street railroads, injunction against interference, use 
or injury to property by street railroad, § 283 
Streets, 

Abutting owners, generally, ante 
Roads, streets and other public places, ante 
Strikes, 

Defense in action against telegraph company for 
damages, § 180 

Excusing delay in delivery of telegram, § 145 
Penalty for failure for delay and transmission 
caused by, § 107 

Striking out irrelevant allegations in actions for in¬ 
juries from construction, maintenance and equip¬ 
ment, § 59 
Submarine cable, 

Injuries to cable of telephone company, § 281, 
n. 78 

Post roads act applicable to, § 24, p. 35 
Subsidiaries, 

Earnings of holding company considered in fixing 
rates, § 90, p. 136, n. 26 

Public service commission’s control of contracts 
between parent and subsidiaries, § 90, p. 129 
Rate base, assets of parent company included in 
determining rate base, § 86, pp. 110, 111 
Substitution of offices, § 78 
Suburbs, right to free call service, § 263 
Sunday, 

Acceptance of messages presented on Sunday, 
§ 136 

Delay in delivery of telegram accepted and trans¬ 
mitted on Sunday, § 146 

Failure to promptly transmit message on Sunday, 

§ 141 

Pleading validity of Sunday message in action 
against telegraph company for damages, § 185 
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Supervision "by regulatory bodies, § 81, pp. 95-*101 
Supplemental petition, action against telegraph com¬ 
pany for negligence, § 188 
Suspension of telephone service, § 269, pp. 275-277 
Switchboard, 

Care required in maintaining, § 46, n. 54 
Connection between switchboards of two tele¬ 
phone companies, § 274 

Evidence of condition in action for injuries, 
§ 60, p. 74 

Injuries for failure to maintain, § 45; § 46, n. 54; 
§ 47 n. 66; § 60, p. 74 

Invitee, operator as invitee affecting care of tele¬ 
phone company, § 47, n. 66 
lioan of as not creating relation of landlord and 
tenant, § 15 
Switches defined, § 4 

Switching service, reasonableness of rate, § 86, p. 106, 
n. 82 

Tapping wires. Wire tapping, generally, post 
Tariff, discontinuance of telephone service in viola¬ 
tion of tariff, I 269, p. 276 
Taxation, 

Burglar alarm service, tax for sale of service, 
§ 279 

Compensation for use and occupancy of street 
distinguished from tax, § 34 
Franchise tax, generally, ante 
Lease of telegraphs and telephone property pro¬ 
viding for payment of taxes by lessee, § 15 
License tax. License fees and license tax, gen¬ 
erally, ante 

Operating expenses for rate making purposes, 

§ 86, p. 120 

Revenue stamps, person required to pay, § 134 
Revocation of forfeiture of grant to use or occupy 
streets for nonpayment, § 33 
Right to use and occupy highways, § 30 
State’s power to tax property and franchise of 
company constructing lines under post roads 
^ act, § 24, p. 34 

Telegraph as including telephone within statute 
relating to taxation, § 3 

Value of property for rate making purposes de¬ 
termined by tax report, § 86, p. 112 
Taxpayer’s action to oust company from use of 
streets, § 33 
Telegram defined, § 4 
Telegram racket defined, § 4, n. 55 
Telegraph company defined, § 9 
Telegraph station defined, § 4 
Telegraphy defined, § 4 
Telephone business defined, § 4 
Telephone company defined, § 9 
Telephone exchange defined, § 4 
Teletype machine defined, § 4 

Teletypewriter service, application of statute prohibit¬ 
ing dissemination of gambling information, § 252 
Television, §§ 316, 317 

Color television, § 317 

Temporary injunction against injuries to lines or 
other property, § 283 

Tender of charge. Rates and charges, ante 
Termination, 

Contract between telephone companies for Joint 
use of facilities, § 16, p. 27 
Franchise, § 12 


Territory in which telegraph company may operate, 

§ 11 

Third persons, liability of telegraph or telephone 
company for tortious acts of, § 286 
Ticker defined, § 252, n. 56 
Ticker service, §§ 252-255 

Common carrier in supplying ticker, § 253 
Company operating as telegraph company, § 9 
Contracts, § 255 

Gambling, disseminating gambling information 
by lease of private wires, § 252 
Lease of service as not ultra vires, § 15 
Power to furnish, §§ 11, 252 
Termination of contract, § 255 
Time, 

Amendment of pleadings, in action against tele¬ 
graph company for negligence, § 189 
Construction of television station, extension, § 316 
Installation of telephones, § 258 
Payment of charges, § 93 

Presentation of claims for damages against tele¬ 
graph company, § 171, pp. 200, 201 
Sue telegraph company for damages for negli¬ 
gence, § 182 

Tolls. Rates and charges, generally, ante 
Transmission of telegrams, §§ 140-144, pp. 172-177 
Act of God excusing delay in transmitting, § 141,. 
p. 174 

Action for damages for negligence, §§ 172-199, 
pp. 203-226 

Addressee as person entitled to sue for negligence 
in transmitting, § 174 

Agent of undisclosed principal entitled to sue for 
negligent transmission, § 176 
Atmospheric condition, 

Errors in transmission due to, § 143 
Excusing delay, § 141, p. 174 
Burden of proof in action for failure to transmit, 
§ 191, p. 213 

Care and diligence in transmitting, § 140; § 141,. 

pp. 173-176; § 143 
Cipher telegram, § 140 

Conditions precedent in action against telegraph 
company for negligence, § 179 
Connecting lines, liability for negligence of, § 157 
Correct transmission, duty to transmit correctly^ 
§ 143 

Claims for damages for errors, § 158 
Modification by statute of liability for errors,. 
§ 158 
Damages, 

Brokers or agents, loss resulting from trans¬ 
actions through, § 222 

Compensatory damages in general, §§ 205, 206 
Deterioration in value of property as ele¬ 
ment, § 235 

Error in transmission, §§ 203, 211, 222, 225 
Mental anguish, § 236 

Message relating to sickness, injury or 
death, §| 238-244, pp. 253-256 
Physician, delay or nonarrival of physi¬ 
cian caused by failure to transmit, 
§ 243 

Nominal damages, § 201 
Offer to contract, damages for breach of duty 
to transmit, § 214 
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Transmission of telegrams—Continued 
Damages—Continued 

Order of goods, loss of order from negligence 
in transmitting, § 220 

Pleading special damages for breach of duty, 
§ 186 

Profits lost because of breach of duty in 
transmitting telegram, § 234 
Stop payment order, damages for negligence 
in transmitting, § 231 

Veterinarian, losses from negligent transmis¬ 
sion of telegram summoning, § 228 
What law governs, § 200 
Defenses in action for. 

Damages for negligence, § 180 
Penalty, § 113 

Delay in transmitting, § 141, pp. 173-176 

Conditions precedent to action for damages, 
§ 179 

Federal wartime control, liability for delay 
during control, § 101 
Notice to sender of delay, § 142 
Penalties, § 106 

Defense in action for, § 113 

Evidence in action to recover, § 114, 

p. 100 

Persons entitled to sue for negligence, § 172 
Errors in transmission, § 143 

Claim for damages for errors, § 158 
Damages, §§ 203, 222, 225 

Mitigation of damages, § 211 
Evidence of mental anguish in action for 
damages, § 102, p. 219 

Modification by statute of liability for errors, 
§ 158 

Presentation of claim for damages for errors, 
§ 158 

Presumption arising from error in action 
against telegraph company for damages, 
8 191, p. 214 

Frima facie proof of gross negligence by 
committing simple error, § 191, p. 214 
Time for presenting claim for errors, § 158 
Excuses for, 

Delay In transmitting, § 141, pp. 173-176 
Errors in transmitting, § 143 
Failure to transmit, § 140 
Failure to transmit, 8 140 

Competing lines' liability, § 157 
Limitation of liability on unrepeated tele¬ 
grams inapplicable to failure to transmit, 
8 165, p. 197 

Parties defendant In action to recover, § 114, 
p. 158 
Penalty, 

Evidence in action to recover, § 114, 

p, 

Interstate message, 8 3-il 
Persons entitled to recover, § 112 
Fimentatlon of claims for damages for fail¬ 
ure, 8 171, p. mi 

Fr^mmption from failure, 8 191, p. 214 
Federal wartime control, 

liability for breach of contract to tranmit, 
f Wt 

IliaMIlly for failure tb tmtmdt during con¬ 
trol, I tm 


Transmission of telegrams—Continued 
Forged message, § 155 

Presentation of claim for damages for trans¬ 
mitting, § 158 

Fraudulent telegrams, liability for, § 155 
Government telegrams, preference in transmis¬ 
sion, § 141, p. 176 

Holidays, prompt transmission of telegram re¬ 
ceived on, § 141, p. 173 

Indictment for transmitting prohibited messages,. 
§ 124 

Initial line, liability for negligent transmission,. 

§ 157 
Insurer, 

Errors in transmission, § 143 
Prompt transmission, § 141 
Telegram will be transmitted, § 140 
Interference with or obstruction of as offense, 

§ 120 

Knowledge of agent of office hours of terminal 
office, § 141, pp 174, 175 
Libelous telegrams, § 156 

Limitation of liability for negligence in transmit¬ 
ting. Limitation of telegraph company’s lia¬ 
bility for negligence, generally, post 
Messenger’s negligence excusing delay in trans¬ 
mitting, § 141, p. 174 

Mistake in transmitting gambling messages, lia¬ 
bility for losses, § 128 

Modification by statute of liability for errors in 
transmission, § 158 

Money, transmission of, generally, ante 
Nature and form of action for negligence in trans¬ 
mitting, § 178 

Notice to sender of inability to transmit or delay, 

§ 142 

Office hours, 

Delay in transmission due to oflice hours, 

§ 141, pp 174, 175 

Notice to sender of inability to transmit be¬ 
cause of oflice hours, § 142 
Order of transmission, § 141, p. 176 
Penalties, § 106 
Defenses, § 113 

Discrimination in transmitting, § 107 
Evidence, § 114, p. 160 
Interstate telegrams, § 111 
Joinder of parties defendant in action to 
recover, § 114, p. 158 
Persons entitled to recover, § 112 
Persons entitled to sue for negligence in trans¬ 
mitting, §§ 172-176, pp. 203-206 
Persons to whom duty to transmit correctly ap¬ 
plies, § 143 
Pleading, 

Action to recover penalty for failure to trans¬ 
mit, § 114, p. 159 

Affixation of stamps in action for refusal 
to transmit, § 185 

Special damages for breach of duty, § 186 
Points not on company’s line, liability for failure 
to transmit telegrams for, § 137 
Preference in order of transmission, § 141, p. 176 
Prompt transmission, § 141, pp. 173-176 
Question for jury in action for damages, § 195, 

pp. 221, 222 
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Transmission of telegrams—Continued 

Question of law, construction of contract for 
transmission, § 195, p. 220 
Railroad, duties of agent, delay excused by per- 
fonniiig railroad duties, § 141, p. 174 
Ratification of employee’s negligent delay in 
transmitting, § 141, p. 173 
Revenue stamps, pleading afiixation in action for 
refusal to transmit, § 185 
Route, selection of, § 140 
By Initial carrier, § 157 

Sender as person entitled to sue for negligence, 
§ 172 

Stoppage of telegrams in transit, § 144 
Storms excusing delay in transmitting, § 141, 
p. 174 

Sunday, failure to promptly ti'ansmit on Sunday, 
§ 141, p. 173 

Third persons as persons entitled to sue for dam¬ 
ages, § 175 
Time, 

Delivery of transmission, failure to show as 
offense, §118 
Transmission, § 141 

Unauthorized telegrams, liability for, § 155 
Urgent telegrams, notice to sender of, 

Inability to transmitter of delay, § 142 
Otfice hours of terminal office effecting lia¬ 
bility for delay, § 141, p. 175 
Waiver of office hours, regulations affecting lia¬ 
bility for delay, § 141, p. 175 
Wire trouble, 

Excusing delay in transmitting, § 141, p. 174 
Notice to sender of wire trouble preventing 
transmission, § 142 

X.U.R. cablegram, preference and order of trans¬ 
mission, § 141, p. 176, n. 77 
Transmission of telephone messages, § 262 
Connecting lines, § 276 
Damages, 

Delay in transmitting, § 273, p 2S4 
Failure to transmit, § 273, p. 285 
Transmission of television programs by telephone 
companies, § 316 
Transmitter defined, § 4 
Treble damages, 

Cutting and trimming trees, § 64 
Opening message addressed to another, § 288 
Trees, 

Damages for cutting and trimming, § 64 
Defense to action for damages for cutting and 
trimming, § 56 

Injunction against cutting and trimming, § 55 
Injuries to, § 50 

Trenches, liability for injuries from unguarded trench, 
§ 49 
Trespass, 

Cutting or trimming trees, § 50 
Damages for trespass in constructing and main¬ 
taining lines, § 64 

Entry on or use of private property for purpose 
of constructing lines, § 44 
Punitive damages for trespass by telephone com- 
' pany’s employees, § 284 

Telegraph company stringing wires on poles of 
.telegraph company granted right to use rail¬ 
road right of way, § 42 


Trespassers, degree of care as to, § 47 
Trial, 

Action against telegraph company for damages, 
§§ 194-197, pp. 220-225 
Criminal prosecution, § 124 
Findings, generally, ante 
Instructions to jury, generally, ante 
Money, trial in actions relating to transmission 
of money, § 250 

Penalties, action to recover, § 114, p. 160 
Questions of law and fact, generally, ante 
Telephone service, actions relating to, § 272, 
pp. 282, 283 

Verdict, generally, post 

Trial de novo, review of decision of Communications 
Commission as to color television, § 317 
Trips, unnecessary trips resulting from telegraph 
company’s breach of duty, damages for, § 224 
Trouble shooter defined, § 4 

Unauthorized telegrams, liability for transmission and 
delivery, § 155 
Underground conduits, § 36 

Abutting owner’s right to use subsurface to ex¬ 
clusion of company, § 41 

Burglar alarm system, rent for use of under¬ 
ground space, § 270, n. 68 

Change from overhead to underground system, 
§ 38 

Damages for removal of lateral support injuring 
equipment under street, § 282 
Degree of care in laying, § 46 
Injuries to, § 281, n. 78 

Rate base, including underground conduit in rate 
base and determining reasonableness of rate, 
§ 86, p. 109, n. 17 
Relocation, § 37 

Removing wires maintained over private lands 
to underground conduits, § 44, pp. 57, 58 
Undisclosed principal, 

Addressee as person entitled to sue, § 170 
Person entitled to sue for telegraph company’s 
negligence, § 176 
United States, 

Federal wartime control, generally, ante 
Interstate rates regulated by, § 86, p. 123 
Rate for transmission of telegrams, § 91 
Unjust discrimination. Discrimination, generally, 
ante 

Unlimited telephone subscribers, tolls for calls to lim¬ 
ited subscribers, § 263 

Unrepeated messages, limitation of liability, § 161, 
p. 194; § 165, pp. 196-198 

Unsigned telegrams, duty of company to accept, § 127 
Urgent messages, 

Damages for nondelivery, § 223 
Delivery of message received after office hours, 
§ 149, p. 182 

Evidence of urgency in action for damages, § 192, 
p. 217 

Foreign messages, surcharge, § 90, p. 144 
Initial line limiting liability, as liable for delay 
by connecting lin^, § 169 
Notice to sender of. 

Inability to transmit or of delay, § 142 
Office hours terminal office effecting Ha- 
bihty for delay, § 141, p. 175 
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Urgent messages—Continued 

Pleading notice of urgency in action against tele¬ 
graph company for damages, § 186 
Value of property, 

Deterioration in value resulting from telegraph 
company’s breach of duty as element of dam¬ 
ages, § 235 

Rate making purposes. Rates and charges, ante 
Variance between pleading and proof. 

Injuries from construction, maintenance and 
equipment, action for, § 59 
Telegraph company for negligence, action for, 

§ 190 

Telephone service, actions relating to, § 272, p. 281 
Venue, 

Delay in finding and notifying person called by 
te]cr)hone, action for, § 272, p. 280 
Telegraph company for damages, action against, 

I? ISl 

Telephone service, actions relating to, § 272, p. 280 
Verdict, 

Injuries from construction, maintenance and 
etiiiipnient, action for, § 63 
Telegraph company for damages, action for, § 197 
Telephone service, actions relating to, § 272, 
p. 283 
Veterinarians, 

Damages for failure to find and notify veterinary 
called by telephone, § 273, p. 285 
Damages for losses resulting from negligence in 
(k‘livery or transmitting message summon¬ 
ing, § 228 

Vindictive damages. Exemplary damages, generally, 
ante 

Vis major, 

Connecting llnes^ liability for delay affected by, 
§ 157 

Delivery of telegram, excusing nondelivery or 
delay in delivery, § 145 
Transmission of telf‘gram affected by, § 140 
Voluntary telephone association, discontinuance of 
service, § 260, p. 276 
Waiver, 

Agency of company’s messenger for sender, waiv¬ 
er of stipulation, § 168 

Blanks, waiver of condition that telegram be 
written on regular blanks, § 132 
Franchise requiring furnishing board of educa¬ 
tion telephone service at reduced rate, § 84, 
p. ia3, m 34 

Franchise to use and omipy highways, § 32 
Free delivery limit provision, replication waiving 
provision, 8 1^^ 

Identification of payee of money transmitted by 
telegraph company, § 248 
Office iiours, 

Benefit of oflflce hours regarding delivery 
of message, 1149, p. 182 
Liability for delay In transmitting, f 141, 
p. 175 

Prepayment of telegram, waiver of requirement, 
8 133 

Question for Jury as to waiver of regulation, rule 
Of stipulation in action against telegraph 
company for damages, S 195, p. 224 
Eld© and regulation of company or enforcement 
thereof, 172, p. 85; 


W ai ver—Continued 

Writing, requirement that telegram submitted 
for transmission he in writing, § 132 
Want of consideration as defense to notes issued by 
telephone company, § IS 
War, 

Connecting carrier’s delay excused by war, § 157 
Failure to deliver or delay in delivery of tele¬ 
gram excused by war, § 145 
Performance of contract to transmit money pre¬ 
vented by war damages, § 251, n. 27 
Wartime control, federal wartime control, generally, 
ante 

What law governs. 

Damages for negligence of or breach of duty by 
telegraph company, § 200 

Injuries from construction, maintenance and 
equipment, § 45 

Limitation of telegraph company’s liability for 
negligence, § 159 

Mental anguish, right to recover damages for, 
§ 200 

Presumption of similarity of state of contract 
and state where action against telegraph 
company for damages is brought, § 191, p. 214 

Wife, 

Addressee, delivery of telegram to, § 151 
Person in whose care telegram is addressed, de¬ 
livery to, § 151 

Willful and wanton injuries and acts, 

Exemplary damages, 

Injuries from construction and maintenance, 

§ 64 

Telegraph company’s liability for exemplary 
damages dependent on willful acts of 
agent, § 202 

Facilities, failure to furnish, § 73 

Injuries to trees, liability to abutting owner for, 

§ 50 

Injuries to trespasser or licensee on right of way, 
§ 47 

Mental anguish as element of damages for will¬ 
ful and intentional acts of telegraph com¬ 
pany, § 236 
Penalties, § 104 
Service, failure to furnish, § 73 
Willful misconduct affecting right to limit liability 
on unrepeated messages, § 165, p. 197 
Wire service, discontinuance of wire service to drop, 
§ 128 

Wire tapping. 

Forged message place on wires by wire tapper, 
liability of company for, § 155 
Liability of person tapping, § 287 
Offense, § 112, pp 163-165 

Wireless telegraphs and telephones, §§ 289-317, 
pp. 296-352 
Antenna defined, § 290 
Close coupling defined, § 290 
Coherer defined, § 290 
Contracts for hiring wireless outfit, § 289 
Damages for failure of hirer to procure insur¬ 
ance, § 289 

Definitions of particular terms, § 290 
Detector defined, § 290 
Hiring wireless outfit, contract for, § 289 
Insurance of apparatus by hirer, § 289 
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Wireless telegraphs and telephones—Continued j 

Radio, generally, this index 
Radio broadcasting, generally, ante 
Receiver defined, § 290 
Schedule of rates, § 289 
Television, generally, ante 
Tune defined, § 290 
Tuning defined, § 290 

Withdrawal of service or facilities, § 69, n. 45 
Words and phrases. Definitions, generally, ante 


Worry as element of damages for negligence or 
breach of duty of telegraph company, § 237, p 252 
Writing, 

Condition that message submitted for transmis¬ 
sion be in writing, § 132 

Duty to deliver written copy of telegram, § 152 
Mistake in writing down oral telegram on accept¬ 
ance for transmission, § 139 
Rule of company requiring telegrams to be pre¬ 
sented in writing, § 126 
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TENANCY IN COMMON 


Abandonment, 

Failure to aid in defending title in suit against 
cotenant in possession, not abandonment, 

§ <38, p. 453 

Rights of tenant upon purchase of outstanding 
interest by cotenant, § 59, p. 426 
Absolute deed, person holding as security for un¬ 
divided one-half not precluded from buying for 
own benefit prior mortgage on whole estate, § 62 
Account, actions of, tenants in common not permit¬ 
ted to join as parties plaintiff unless partners, 

§ 142, p. 549 
Accounting, 

Assessment, post 

Availability of remedy to tenants in common, § 77 
Burden of proof, § 77 

Contribution, taxes and for interest and princi¬ 
pal of mortgage, determining, § 77 
Conversion, 

Determination of amount due defendant be¬ 
cause of alleged conversions of cotenant- 
plaintiff, § 77 
Timant In common, § 79 

Conveyance by cotenant of more than his Interest, 

§ 119, p. 530 

Estate tax. Consideration of payment by tenant 
in common, § 68, p. 463, n. 63 
Landlord and tenant, post 
Lapse of time as affecting right, § 77, n. 46 
Lien on interest of cotenaut, § 77 
Limitation of actions, post 
Mines and minerals, post 
Mortgages, post 
Oil and gas, i)ost 
Parties, post 

Pleadings in action between cotenant, § 77, n. 50 
Kents, income and profits, post 
Kepalrs and improvements, post 
Bales of common property, § 79 
Sums mid by tenant in common on behalf of 
common property, allowance of, § 77 
Timber, post 
Use and occupation, post 
Vendor and purchaser, § 79 
Void assessment, allowance not made for pay¬ 
ment, i 68, p. 454 
Waste, post 

Actions between cotenants and third persons, 

If 137-150, pp. 642-554 
ActioM by cotenants, g ISS 
Actions by third persons, g 139 
Amount of re<^very, g 160 
Damages to common property, extent of recovery, 

i 138 

IMenses in ac^mas by tmmt In common against 
third persons, g 140 
iTldem^ I 1^ 
m cJM.^n 


Actions between cotenants and third persons—Cont’d 
Instructions, § 147 

Joint suit for damages to common property, re¬ 
covery, § 138 

Judgment and execution, § 149 
Limitations and laches, § 141 
Necessity of joinder, parties plaintiff, § 142, 
pp. 545-548 

Parties, generally, post 
Pleading, § 144 

Questions of law and fact, § 146 
Recovery of possession, 

Actions against stranger, extent of relief 
or recovery, § 138 

One tenant’s recovery subject to or for bene¬ 
fit of cotenants, § 138 
Right and form of action, § 137 
Time to sue, § 141 
Verdict and findings, § 148 
Actions to compel or make contributions, § 88 
Adjoining buildings, space between, judgment as 
creating tenancy in common, § 10, n. 70 
Adverse possession, 

Action by third persons against tenant in com¬ 
mon possession of common property, holding 
adversely to cotenant and third persons, 

§ 139 

Common loss, § 18 
Descent and distribution, post 
Ejectment, proper remedy where possession of 
one cotenant is adverse to other, § 92, p. 493, 
n. 18 

Grantee of tenant in common acquiring title hy 
adverse possession against cotenant, § 119, 
p. 529 

Landlord and tenant, post 
Ouster and assertion of title, § 37 

Acknowledgment of cotenancy after statutory 
time has run, § 40 

Acquiring title against some tenants but not 
against others, § 37 

Actual possession, necessity of, § 38, p. 393 
Burden of proof, § 40 
Circumstantial evidence, § 40 
Color of title, § 38, p. 395 

Coiximissioner’s deed, § 38, p. 395, n. 23 
Constructive possession, determining ex¬ 
tent, § 38, p. 396 
Entry under, § 38, p. 394, n. 10 
Light and air agreement, not color of 
title, § 38, p. 396 

Limitation applicable, § 38, p. 400, n. 60 
Power of attorney insuflacient, deed pur¬ 
suant to, § 38, p. 395 

Verbal agreement, insufficiency, § 38, 
p. 396 
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Adverse possession—Continued 

Ouster and assertion of title—Continued 

Condemnation of ward, wrongfully collecting 
entire award, limitations applicable, 
§ 38, p. 399, n. 60 
Deeds and conveyances, 

Color of title, commissioner’s deed, § 38, 
p. 395, n. 23 

Deed to tenant already in possession, 
§ 38, p. 394, n. 10 

Deeds by cotenants to another cotenant 
as ouster, § 38, p. 395, n. 11 
Entry and occupancy under void or de¬ 
fective conveyance, § 38, p. 395 
Descent and distribution, divesting title dur¬ 
ing pendency of administration, § 38, 
p. 400 

Duration and continuity of possession, § 38, 
pp. 399-401 

Abandonment by part of disseizors, ef¬ 
fect, § 38, p. 401 

Break in chain of title, three-year stat¬ 
ute inapplicable, § 38, p. 400, n. 60 
Death of joint disseizor, disseizee; right 
of entry unimpaired, § 38, p. 401 
Disability as affecting, § 38, p. 400 
Interruption, § 38, p. 401 
Judgment declaring parties cotenants, 
interrupting adverse possession, § 38, 
p. 401 

Nonresident, not including time while 
nonresident, § 38, p. 400 
Quitclaim deed, presenting to ousted co- 
tenant for signature, effect, ^ 38, 
p. 401 

Retroactive statute as to inheritance by 
alien heir as affecting, § 38, p. 400 
Tacking, § 38, p. 400 

Trespass not breaking continuity, no 
hostile rights asserted, § 38, p. 401 
Verbal protest as insufficient to inter¬ 
rupt, § 38, p. 401 

Erroneous assumption, claim based on, § 38, 
§ 394, n. 9 
Evidence, § 40 

Exclusive possession, § 38, p. 393 

Dispossessed cotenant residing on land 
as member of family of disseizing 
cotenant, § 38, p. 394 

Execution of 100 year lease by alleged co- 
tenant as owner, inference, § 40, n. 37 
Forged deed, statute relating to limitations, 
deed executed under forged power of 
attorney included, § 38, p. 396 
Hostile possession. 

Necessity, § 3^ p. 394 
Stranger, possession by stranger becom¬ 
ing cotenant after entry, not hos¬ 
tile, § 38, p. 395 

Limitation of actions, time statute begins 
to run, § 37 

Notice of adverse claim to nonpossessing co- 
tenants, § 38, pp. 396-398 
Acts as would put man of ordinary pru¬ 
dence on guard, notice by, § 38, 
p. 397, n. 49 


Adverse possession—Continued 

Ouster and assertion of title—Continued 

Notice of adverse claim to nonpossessing co- 
tenants—Continued 

Actual notice, necessity of, § 38, p. 397 
Actual ouster of sufficient notice, § 38, 
p. 398 

Contract of brothers to give interests to 
other brother agreeing to support 
mother, § 38, p. 397, n. 34 
Duty to investigate possession in an¬ 
other, § 38, p. 397, n. 40 
Ignorance or mistake as to rights, effect 
where notice shown, § 38, p. 398 
Implied or constructive notice, § 38, 
pp. 397-309 

Improvements, making valuable improve¬ 
ments, § 38, p. 398 

Infancy as affecting notice, § 38, p. 400 
Letter, ignoring letter claiming undi¬ 
vided interest, § 38, p. 398, n. 43 
Necessity, § 38, p. 393, n. 93 
Partition, tenant visiting land with no¬ 
tice of partition to his exclusion, 
§ 38, p. 397, n. 38 

Pleadings, action between cotenants, no¬ 
tice by, § 38, p. 399 

Possession in excess of deed, § 38, p. 398, 
n. 41 

Probating will making tenants in pos¬ 
session general legatee and devisee, 
§ 38, p. 399 
Recording deed, 

Constructive notice, § 38, pp. 398, 
399 

Nondelivery as not precluding deed 
from giving notice, § 38, p. 399 
Rents and profits, retaining, § 38, p. 398 
Taxes, payment with knowledge of co- 
tenants, § 38, p. 398 

Tax title, purchase of, insufficient notice, 
§ 38, p. 398, n. 47 
Parol evidence, § 40 

Partition to exclusion of cotonant, evidence, 
§ 40, n. 24 

Physical ouster not necessary, § 38, 
p. 293, n. 93 
Presumption of, 

Death, partition in recognition of stat¬ 
ute governing presumption, not ad¬ 
verse of, § 38, p. 394, n. 10 
Lost grant, § 43 

Purchase of other cotenant’s interests as not 
rebutting claim, § 38, p. 395 
Questions of law and fact, § 41 
Recording, § 38, p. 395 
Requirements, § 38, pp. 392, 393 
Taxes, 

Necessity of paying, § 38, p. 392 
Notice of adverse claim to nonpossessing 
tenants, 

Payment with knowledge of coten¬ 
ants, § 38, p. 398 

Purchase of tax title, insufficient 
notice, § 38, p. 398, n. 47 
Time of ouster, § 38, p. 393, n. 93 
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Adverse possession—Continued 

Ouster and assertion of title—Continued 

Vendor and purchaser, recording unexecut¬ 
ed contract, not rebutting presumption of 
adverse possession, purchaser making 
contract with vendor, § 38, p. 39-5 
Verdict and finding, § 42 
Waiver or abandonment of title acquired, 

§ 39 

Weight and sufficiency of evidence, § 40 
Particular interest, § 12 

Partition, acquiring title in accordance with 
parol partition, § 12 

Presumptions and burden of proof, § 40 
Lost grant, § 43 
Ouster and assertion of title, 

Lost grant, § 43 

Partition in recognition of statute gov¬ 
erning presumption of death, § 38, 
p. 394, n. 10 

l^svsession of one for benefit of all, effect, 

§ 20, n. 98 

Heeovery of possession by tenant in common, 

§ 138 
Taxes, 

Ouster and assertion of title, ante under this 
head 

Paynumt whore tenant’s possession insuffi¬ 
cient to constitute adverse possession, 

§ 67, p. 448 

Tenant in common purchasing tax title, § 64, 
p. 438 

Alienation, prohlldtion of power of alienation in ten¬ 
ant in common, § 120, n. 3 

Aliens’ adverse possession, retroactive statute remov¬ 
ing disal)nity to inherit as not affe(‘ting adverse 
holding of heir in possession, § 38, p. 400 
Aliquot shares, recovery by tenants in common, § 142, 
p. 046, n. 97 
Allotment, 

Purchaser of specific portion of common property, 
§ 122, p. 537 

Si)eclfic part of common property to purchaser 
not presumed, § 122, p. 637 

Amendment, pleadings, accounting action between 
cotenantB, | 78, p. 474 

Animals, pasturage or feeding, contract not creating 
relationship, S 7, p. 367 
Anne, statute of Statutory provisions, ante 
Appt^ai and error, costs, contribution, 

Joint judgment not common lien against interest, 
§ 08, p. 45;i 

Prom^dings prior to apiieal, § 68, p. 463 
Asm'ssment, 

Accounting, 

Allowance not made for payment of void 
assessment, | 68, p. 454 
Assessment for taxes made to cotenants in 
posiseslon and though sole owners, pri- 
ma facie correct, 5 78, p. 475, n. 68 
Contributions, tenant in common paying, § 68, 
p, 45S 

Joint paving asa^Ment, § 67, p. 446, n. 43 
Liability of cotenant©, S 67, p. 447, n, 46 
Assignments, 

Contracts between tenants in common as binding 

on assignee ! 71 


Assignments—Continued 

Conveyance by cotenant notwithstanding prior 
assignment of interest, remedy of acquiesc¬ 
ing assignee, § 120, n. 3 
Creation of relationship, § 8, p. 369 
Mortgages, generally, post 

Specific portion of common property, convey¬ 
ance by tenant in common, right of assignees 
of nonconsenting cotenants to object, § 122, 
p. 538 

Tax sale, assignee of certificate from husband of 
cotenant, rights, § 64, p. 440 
Assumpsit, 

Account settled, § 81 

Agreement for services or expenditures, § 81 
Agreement to trade, § 81 

Allowances or credits, use and occupation, § 83 
Availability of remedy, use and occupation by 
cotenant, § 83 
Conversion, § 85 

Counterclaim or set-off in assumpsit for, 

Rents and profits, § 82 
I Waste, § 86 
Defenses in assumpsit for, 

Rents and profits, § 82 
Use and occupation by cotenant, § S3 
Evidence in assumpsit for rents and profits, § 82 
Improvements, recovery by cotenant, § 81, n. 97 
Insurance collected, § 87 
Limitations, 

Action for assumpsit for sale of property by 
cotenant, § So 

Right to sustain assumpsit for rents and 
profits, § 82 

Money had and received, sale of common prop¬ 
erty. 

Agreement for sale not executed, § 84 
One tenant in common receiving proceeds of 
sale of common property, § 84 
Money paid under mistake, availability of rem¬ 
edy, § 81 

Necessity of express promise to pay rent, where 
no ouster or exclusion, use and occupation, 
§ 83 

Parties to assumpsit for rents and profits, § 82 
Pleadings in assumpsit for rents and profits, § 82 
Rents and profits received by cotenant, § 82 
Repairs, recovery for, availability of remedy, 
§ 81, n. 97 
Sales, 

Conversion by cotenant, waiver of tort, § 85 
Cotenant’s sale of entire property, § 85 
Money had and received, one tenant re¬ 
ceiving proceeds of sale of common prop¬ 
erty, § 84 

Set-off, assumpsit for waste, § 86 

Share of property, availability of remedy, § 81 

Statutory provisions, 

Necessity of express agreement for rent un¬ 
der statutes, use and occupation, § 83 
Recovery for just share of property received 
and wrongfully withheld, § 81 
Rents and profits, § 82 
Waste, § 86 

Title to land in controversy, effect, § 85 
Use and occupation, § 83 
Waste, § 86 
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Attorney and client, tax sale, purchase by attorney 
holding mortgages, § 64, p. 438, xt 6 
Auctions, purchase by cotenant for price including 
outstanding mortgage, implied agreement with 
cotenants to assume mortgage, § 62 
Authority of cotenants to, 

Bind, 

Each other and to bind their individual in¬ 
terests, §§ 108-111, 123-130 
Themselves jointly, §§ 131-136 
S^l or find purchaser not authority to sign con¬ 
tract of sale, § 119, p. 530, n, 90 
Bailiff, action of account by tenant in common against 
cotenant as bailiff by appointment, amount recov¬ 
erable, § 78, p. 476 
Bona fide purchasers, 

Contribution, repairs and maintenance, § 68, 
p. 449 

Improvements, recovery for by one becoming ten¬ 
ant in common by purchase, § 68, p. 452 
Notice of cotenants’ option agreement for pur¬ 
chase by survivor, § 120, n. 18 
Burden of proof. Presumptions and burden of proof, 
generally, i)ost 

Cancellation, deeds, incidental relief in equitable pro¬ 
ceeding for accounting for waste in cutting tim¬ 
ber, § 80, n. 69 

Carrying charges, contribution, payment by tenant in 
common, § 68, p. 455 

Cemetery, no tenancy in common in land dedicated 
as, § 5 

Charge, cost of redemption from tax sale as common 
charge against property, § 64, p. 435, n. 50 
Chattels, 

Lease to third person by tenant in possession, 
liability of lessee, § 113, p. 522 
Trespass for destruction, § 100 
Color of title, 

Adverse possession, generally, ante 
Necessity of possessing, § 4 
Common funds, 

Credit to tenant receiving rents for payments 
made to his cotenant as part of a common 
fund, § 78, p. 482 

Purchase with, creation of relationship, § 8, p. 307 
Common law, remedy against cotenant securing more 
than his just share, § 78 

Compensation, services in care and management of 
common property, § 68, pp. 457, 458 
Compromise. Release or settlement, generally, post 
Conclusiveness of judgments, ejectment judgment 
conclusive evidence in action against cotenant 
for trespass for mesne profits, § 100 
Condition precedent, conveyance on, § 8, p. 369 
Conspiracy, execution sale of land, purchase by co- 
tenant, § 60 
Contracts, 

Assumpsit, agreements as to services rendered 
or expenditures, § 81 
Authority of cotenants to bind, 

Each other and to bind their own individual 
interests, § 109 

Employment, contracts of, § 124 
Improvements and repairs, contracts for, 

§ 123 

Ingress and egress, contract having ef*^ 
feet of making more diflScult, § 127 
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Contracts—Continued 

Authority of cotenants to bind—Continued 
Themselves jointly, § 132 
Between co ten ants, § 71 
Contributions, 

No right to wear by agreement co tenant not 
subject to expenses, § 68, p. 449 
Repairs, necessity of agreement to join there¬ 
in, § 68, p. 449 

Division of severable property, trover action after 
demand and refusal of co tenant to deliver, 
§ 103, p. 512 

Working of land by tenant in common for share 
of proceeds as contract for service, not lease, 
§ 68, p. 458 
Contribution, 

Actions to compel or make, § 88 
Basis and amount of, § 68, pp. 458, 459 
Carrying charges of property, § 68, p. 455 
Contracts, ante 

Costs, actions involving common property, § 68, 
p. 452 

Counterclaims, cotenant’s right to enforce con¬ 
tributions subject to, § 66, p. 442 
Defenses in action to compel, § 88 
Evidence in action to compel, § 88 
Husband and wife, post 

Infants, cotenants enforcing right against, § 60, 
p. 442 

Insurance, payment by tenant in common, § 68, 
p. 456 

Interest, post 
Judgment or decree 

Action to compel, § 88 

Contribution for taxes paid by cotenant, 
cotenant not entitled to personal judg¬ 
ment or decree, § 68, p, 454 
Landlord and tenant, post 
Lien, 

Payments by cotenants, § 68, p. 455 
Share of cotenants, § 70 

Limitations, applicability of statute limiting 
time in which to redeem property from tax 
sale to action by redeeming cotenant for 
contribution, § 88 

Maintenance and care of common property, lia¬ 
bility, § 68, p. 448 

Contract not to be subject to expenses, effect, 

§ 68, p. 449 

Conveyance to coparcener, effect, § 68, p. 449 
Expenditures not inuring to common benefit, 

§ 68, p. 449 

Possession, tenant In common in sole pos¬ 
session, § 68, p. 449 

Mineral properties, costs developing and operat¬ 
ing, § 68, p. 457 

Miscellaneous expenditures, § 68^ pp. 455-457 
Mortgages, this index 
Oil and gas, post 
Parties to actions to comp^, § 88 
Pleading in action to compel, § 88 
Priority, hen for shares of eotenant, 5 70 
Purchase or discharge of outstiuading title or 
encumbrance for common benefit, S 66, 
p. 441 

Limitations or exceptions, 8 P* 442 
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Contribution—Continued 

Purchase or discharge of outstanding title or 
encumbrance for common benefit—Continued 
Right of tenant in common to share in benefit 
as depending on contribution, § 66, p. 444 
Remaindermen, post # 

Kents, income and profits, post 
Repairs and improvements, § 68, p. 449; § 68, 
p. 458, n. 42 

Contract of purchase, cotenant in possession 
under, § 68, p. 450 
Interest, § 68, p. 450 
Necessity, 

Agreement to join therein, ^ 68, p. 449 
Enhancement of value, § 68, p. 451 
Notice, § 68, p, 450 
Offsetting value of use, § 46, p. 409 
Partition proceeding, § 68, p. 451 
Ratification, § 68, p. 451 
Seizure of property of noncontributing coten¬ 
ant, right, § 68, p. 452 

Rights of transferees, lien for shares of cotenant, 
8 TO 

Seizure of property, no right of cotenants to seize 
proi>erty of noncontributing tenants, § 68, 
p. 452 

Services of tenant in common, § 68, p. 457 
Tax sales, 

limitation of action to compel, § 88 
Taxes paid suhsennent to purchase by coten¬ 
ant, § 68, p. 454 

Tenant in common purchasing, § 60, pp. 441- 
444 

Tax title, purchase by tenant, 8 66, pp. 443, 444 
Taxes paid, 8 68, pp. 45S-455 

Lesnees, contribution between, § 68, p. 455 
Ifien, 8 TO 

Partition, cotenant practicing under decree 
of partition suiwquently paying taxes, 
I 68, p. 454 

Personal ilahlllty, { 68, p. 454 
Prior to purchase of interest, 8 68, p. 454 
Remainderman, I 68, p. 455 
Tax lien or title, contribution to tenant hold¬ 
ing* I 68, p. 454 
Void assessment, 168, p. 464 
Vendor and purchaser, post 
Waiver, lien for share of cotenant, 8 TO 
Water rightt, post 

onveralon, 

Accoimtlng, 

Determination of amount due defendant be- 
eauit of alleged conversions of coten- 
ant*plalntilf, { TT 
Tenant In wmmoa, f T9 
Assumpsit, waiver of i 85 
Joinder, partliNi plaiatl#, actions by cotenants 
aiainat third persons, | 142, p. 64T 
Etcovery of tenant la e«mon, extent, | IBS 
Waiver of tort, assumpsit for sale by cotenant, 
i i5 

ami <^veyam»®, generally, 

pm 

iparcenary deimi, f 8 
AmmiMm Msia I p. 4T0 


Coparceners—Continued 

Grantee of coparcener’s share, interest acquired, 
§ 120 

Copyright, pictorial illustration, tenancy In common 
in, § 7, p. 365, n. 59 
Costs, 

Accounting for rents and profits, § 78, p. 479 
Appeal and error, ante 

Contribution, costs incurred in actions involving 
common property, § 68, p. 452 
Cotenancy defined, § 1 
Counterclaim and set-off, 

Assumpsit for. 

Share of rents and profits, § 82 
Waste, § 86 

Ejectment action for restoration of joint posses¬ 
sion, set off of value of repairs and improve^ 
ments, § 92, p. 497 
Covenant, 

Breach of sealed agreement to pay share of crops 
in return for services and materials, § 89 
Seizin, joinder of cotenants in action on cove¬ 
nants, § 142, p. 546, n. 99 
Creation and existence, §§ 7-12 
Assignment, § 8, p. 369 

Conveyance from tenant in common, § 8, pp. 370, 
371 

Descent, § 9 

Evidence of cotenancy, § 11 
Execution, 8 8, p. 369 
Joint tenancy, severance of, § 7, p. 366 
Judgment or decree, § 10 

Judicial sale, purchase or conveyance from tenant 
in common, § 8,“ p. 371 
Legislative grants, § 8, p. 370 
]Mines and minerals, § 7, p. 366 
Pasturage or feeding of animals, § 7, p. 367 
Pledge, mortgage or deed of trust, § 8, pp. 371, 372 
Prescription, acquiring title by, § 8, p. 370 
Purchase, § 8, pp. 367-372 
Sharing crops, § 7, p. 367 
Sufficiency of conveyance, § 8, p. 369 
Tax sale, purchase at, § 8, p. 370 
Timber rights, purchase, § 8, p. 369 
Unincorporated association, property, § 7, p. 366 
Water rights, § 7, p. 367 
Credits, 

Accounting for rents and profits, § 78, pp, 479, 480 
Assumption for use and occupation by cotenant, 

§ 83 

Crops, 

Action on the case against cotenant, injuries to 
crops by animals allowed to run at large, 
8 101 

Common property of cotenants, g 21 
Covenant, breach of sealed agreement to pay 
share of crops in return for services and 
materials, 8 89 

Creation of relationship, 8 7, p. 367 
Lien, 

Rent and profits, 8 49 

Right of tenant in common to lien on crop 
grown by lessee, § 113, p. 619 
Occupyir^ tenant, no duty to account to co- 
tenants, 8 46, p. 408 

Possession, right of cotenant in possession to 
cultivate land, 8 ^ 
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IS—Continued 

Trover, action against cotenants carrying away 
crops after severance by tenant in posses¬ 
sion, § 103, p. 510 

Waste, wearing out land by successive crops, § 51 
lages, 

Action against cotenant for trespass to realty, 
§ 100 

Actions between cotenants and third i>ersons, 
§ 150 

Actions by tenants in common against cotenants, 
§ 107 

Common property, recovery by tenant in com¬ 
mon, extent, § 138 
Detinue or replevin, § 91 
Executors and administrators, post 
Injunction against cotenant, § 95 
Measure of damages for trespass for mesne 
profits, § 100 

Treble damages, generally, ante 
Trespass, post 

tger, one of two cotenants directing act in rea¬ 
sonable appreciation of imminent danger to land, 
recovery by doer precluded, § 108 

t, . . . -u 

Cotenant not able to revive after limitations nave 
applied so as to create new liability against 
cotenants, § 141 

Recovery of treble damages for waste, § 90 
Release or settlement by tenant in common as 
binding on cotenant, § 126 
laratory judgment, actions by tenants in common 
against third persons, § 138 

lication, necessity of consent of cotenant, dedica¬ 
tion by tenant in common, § 110 
ds and conveyances, 

Absolute deed as mortgage, surviving cotenants 
of conveying tenant not permitted to raise 
question, § 120, p. 532, n. 3 
Acknowledgment improper as to several cotenants, 
conveyance voidable at election of cotenants, 
§133 

Adverse possession, generally, ante 
Authority, 

Conveyance by tenant in common exceeding 
authority fropi cotenants, remedy of co- 
tenants, § 119, pp. 529, 530 
Cotenants to bind themselves jointly, § 133 
Between cotenants, § 72 

Purchase by one tenant in common of land except¬ 
ed from conveyance under which cotenants 
acquired title, § 59, p. 425 

Quitclaim by tenant of entire tract, not disseizin, 
§31 

Relation back in time, deeds between cotenants, 
§ 72, n. 6 

Reversion, not more than original interest, deeds 
between eotenants, § 72 

Rights and liabilities of cotenant as to third per¬ 
sons, 

Adverse possession, grantee acquiring title by, 
§ 119, p. 529 

Conveyance by tenant in common of less than 
his share, § 121 


Deeds and conveyances—Continued 

Rights and liabilities of cotenant as to third per¬ 
sons—Continued 

Conveyance by tenant in common of more 
than his own interest, 

Action against purchaser for price upon 
authorization or ratification by co- 
tenants, § 119, p. 530 
Agent of cotenant, § 119, p. 528 
Effect, § 119, p. 528 

Election of remedy by nonconsenting co- 
tenant, § 119, p. 530 
Estoppel, § 119, pp. 528, 529 - 
Ratification, § 119, p. 529 
Rights and liabilities of grantees, § 119, 
p. 529 

Statutory provisions authorizing redemp¬ 
tion, application limited to sales, 
§ 119, p. 530 

Specific portion of common property, convey¬ 
ance by tenant in common, § 122, 
pp. 535-538 

Assignees of nonconsenting cotenant, 
right to object to conveyance, § 122, 
p. 538 

Effect, § 122, pp. 535, 536 
Estoppel of grantor, § 122, p. 536 
Grantor disabling self from transferring 
good title, recovery by grantee, 
§ 122, p. 538 

Inoperative as transfer of estate in com¬ 
mon, § 122, p. 536 

Particular interest passing, § 122, p. 536 
Prima facie equitable title created, § 122, 
p. 537, n. G9 

Purchaser not entitled to enjoin noncon¬ 
veying cotenants from interfering 
with exclusive possession, § 122, 
p. 537 

Ratification, § 122, p. 536 
Rights and liabilities of grantees, § 122, 
pp. 536-538 

Rights and remedies of eotenants, § 122, 
p. 538 

Successive grantees, § 122, p. 538 
Undivided interest of cotenant, conveyance of, 
§120 

Incorrect deed, effect, § 120, n. 11 
Passive acquiescence of cotenants, sale of 
tenant’s interest by person having no 
title, § 120 

Redemption by cotenants, § 120 
Rent, liability of lessee purchasing inter¬ 
est of cotenant, 8 120 
Rights and liabilities of grantees, § 120 
Subsequent grantees, not affecting inter¬ 
ests of cotenants, § 120 
Taxes, liability of purchaser for accrued 
taxes, § 120 

Several coparceners, conveyance by, deed of one 
ineffective, tenancy in common with grantee, 
§ 8, p. 371 

Warranty deed, tenants in common joining in, no 
easement remaining in favor of a tenant in 
common, § 111 

Words of inheritance or perpetuity, necessity to 
convey fee to cotenant, § 72 
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Defenses, 

Accounting, action by tenant in common for rents 
and profits, § 78, p. 471 

Actions by tenants in common against tbird per¬ 
sons, § 140 
Assumpsit for, 

Share of rents and profits, § 82 
Use and occupation by cotenant, § 83 
Contribution, action to compel, § 88 
Ejectment for restoration of joint possession, § 92, 
p. 404 

Trespass quare clausum, action against cotenant, 
§ 100 

Trover, action against cotenants, § 103, p. 512 
Definitions, §§ 1-3 

Coparcenary or parcenary, § 3 
Cotenancy, § 1 
Parcemn*, § 3 
Tenants in common, § 2 
Demand, 

Accounting for lamts and profits, 

Necessity, § 78, p. 470 

Necessity of sliowing demand for accounting 
and refusal thereof, § 78, p. 475 
Assumpsit for waste, necessity of demand in ac¬ 
tion under statute, § 86 

Eject immt, necessity of demand for possession, 
§ 92, p, 494 

Trover, necessity before bringing action against 
eotenant, § 103, p. 512 
Demurrer, 

Accounting action by heirs, petition not demurra- 
Ido iHHauise heirs suing had qualified as tem¬ 
porary administrators, § 78, p. 474 
Bill l)y tenant In common against another for 
rents and profits for use and occupation, § 78, 
p, 474 

Descent and distribution. 

Accounting, neceHSlty of alleging that there was 
no administration or that administrator con¬ 
sented to action, § 78, p. 474 
Adverse possession, 

Death of eotenant out of possession, inter¬ 
ruption of running of statutory period, 
J 38, p. 401 

Divesting title during pendency of adminis¬ 
tration, I 38, p. 400 

Estopiiel of heirs by silence from denying title 
In heir by adverse possession, § 38, p. 392, 
n. 85 

Presumption from retaining exclusive posses¬ 
sion after ancestor’s death, § 40 
Hetroaetive statute removing disability of 
alien to Inlierit, not affecting adverse 
holding of heirs In possession, | 38, p, 400 
Contract! between tenants in common as binding 
on heirs. 171 

Contribution for repair on death of cotenant, § 68, 

p* ^yso 

Creation of tenancy in common, § 9 
Devolution of interest of cotenant, § 106 
Fraud, action by helm against coheir not barred 
by laches, 1106, m 87 

Judgments, heir buying Judgments against estate, 
Injury of colenants. 1 n, 10 
Occtti^llon and nm of entire premises by single 
hetr, I 40, p. a 85 


Descent and distribution—Continued 
Presumption, 

Adverse possession, presumption from retain¬ 
ing exclusive possession after ancestor’s 
death,§ 40 

Possession and management by one heir for 
benefit of all heirs, § 26 
Rents, accounting rents collected by decedent, 

§ 47, p. 414 

Sale by coheir before approval of partition, § 18 
Tax sale, purchase by heir for common benefit of 
heirs, § 64, p. 439 
Detinue or replevin. 

Availability of remedy to tenant in common, § 91 
Damages, § 91 

Defense in action by tenants in common, § 140 
Evidence, § 91 

Joinder of parties plaintiff, action by cotenant 
against third persons, § 142, p. 548 
Questions for jury, § 91 

Disseizor, contribution for improvements, § 68, p. 452 
Distinguished from joint tenancies and tenancies by 
entirety, § 5 
Division, 

Agreement for division, trover action after de¬ 
mand for cotenant to deliver, § 103, p. 512 
Sale for, right of tenant in common to become 
purchaser, § 60 
Easements, 

Authority of tenant in common to fix location 
without consent of cotenants, § 127 
Foreclosure sale, cotenant acquiring title from 
purchaser, § 60 

Grant or creation by cotenant on common prop¬ 
erty, § 111 

Contemporaneous consent of other cotenants, 
necessity, § 111, n. 22 

Ejectment, 

Action by co tenants against third persons, § 138 
Ouster of cotenant, restoration of joint possession, 
§ 92, p. 493 

Burden of proof, § 92, p. 495 

Damages, § 92, p. 497 

Defenses, availability, § 92, p. 494 

Demand for possession, necessity, § 92, p. 494 

Evidence, § 92, p. 496 

Improvements, applicability of statute allow¬ 
ing compensation for, § 92, p. 497 
Instruction on subject of mesne profits, § 92, 
p. 496 

Judgment, § 92, p. 496 

Defining extent of interest, § 92, p. 497 
Reference to state account as to receipts 
of rents and profits, § 92, p. 497 
Dimitations and laches, § 92, pp. 494, 495 
Parties, § 92, p. 495 
Pleading, § 92, p. 49*5 

Presumption, open, notorious, and uninter¬ 
rupted possession as raising presumption 
of ouster, § 92, p. 496 

Reimbursement of defendant for money paid 
out on property, § 92, p. 497 
Rents and profits, recovery, § 92, p. 497 
Set off, value of repairs and improvements, 

§ 92, p. 497 

Verdict and findings, § 92, p. 496 
Waste, damages for, § 92, p. 497 
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Ejectment—Continued 
Parties, 

Joinder of parties plaintiff, action by cotenant 
against third persons, § 142, pp. 547, 548 
Ouster of cotenant, restoration of joint pos¬ 
session, § 92, p. 495 
Trespass, 

Cotenant ejecting third person entering under 
license from cotenant, liable in trespass, 
§115 

■Mesne profits, action against cotenant, neces¬ 
sity of judgment in ejection, § 100 

Bjlection, 

Bemedies, 

Conveyance by tenant in common of specific 
portion of common property, election of 
cotenants, § 122, p. 538 

Nonconsenting cotenant on conveyance of ten¬ 
ant in common of more than his interest, 
§ 119, p. 530 
Share in. 

Cotenant’s acquisition of outstanding title, 
claim or interest, § 59, p. 423 
Tax title, cotenant acquiring, failure of co- 
tenant to make timely election, § 64, 
p. 440 

Tax sale, purchase by husband or wife of coten¬ 
ant, election of cotenants to share benefits, 
§ 64, p. 440 
EJminent domain, 

Assumpsit for money had and received, one ten¬ 
ant receiving whole amount of damages as¬ 
sessed, § 84 

Award, payment to one tenant in common, remedy, 
§ 76, n. 25 

Beceipt of damages by tenant in common as not 
concluding cotenant, § 126 
Encumbrances, 

Contribution, purchase or discharge by tenant in 
common, § 66, pp. 441, 442 
Duty of tenant in common to protect property 
against, § 67, p. 446 

Payment or discharge by tenant in common, § 63 
Purchase of outstanding encumbrance by tenant 
in common for own benefit, § 62 
Engagement gifts, ownership, § 7, p. 365, n. 59 
Entire property, right to insist on use of, § 20, n. 54 
Entirety, share held in tenancy by, § 4 
Entry, writ of, action maintainable by cotenant for 
recovery of undivided share of premises demand¬ 
ed, § 93 
Equity, 

Accounting, sale of common property where one 
CO tenant holds equitable interest and other 
legal title, § 79, p. 482 
Jurisdiction, 

Accounting, rents and profits, § 78, p. 469 
Controversies between tenants in common, 
§76 

Quieting title, actions between tenants in 
common, § 99 
Waste, action for, § 80 

Estate tax, payment by tenant in common, considera¬ 
tion in accounting proceeding, § 68, p. 453, n. 53 
Bistates, 

Expectancy, estate in, contribution, tenant in 
common discharging burden, § 66, p. 442 


Estates—Continued 

Life estates, generally, post 
Quality different, § 4 
Relation, not estate, § 1 
Estoppel, 

Absence as not estopping tenant in common from 
asserting interest in land, § 129 
Accounting, tenant in common not estopped to 
seek accounting for oil and gas taken by les¬ 
see, § 129 

Adverse possession, co tenant in possession under 
title other than that of cotenancy, not estop¬ 
ped to assert, § 75 

Canceling as cloud on title, claims of cotenant 
purchasing tax title, § 75 
Conveyance, 

Cotenant of more than his interest, § 119, 
pp. 528, 529 

Specific part of common property, conveyance 
effective against grantor by estoppel, 

§ 122, p. 536 

Interest of cotenant in common property, estop¬ 
ped to deny, § 75 

Invoking doctrine in action between tenants in 
common, § 73 
Oil and gas, post 

Outstanding title acquired by cotenant, estoppel to 
claim rights thereunder, § 59, p. 424 
Rents, no estoppel to claim share of excess col¬ 
lected by cotenant, § 47, p. 414 
Repairs, cotenant not estopped to deny liability 
by failure to object, § 68, p. 450 
Sale, 

Cotenant of more than his interest, noncon¬ 
senting cotenant not estopped to deny in¬ 
validity of contract, § 119, p. 531 
Improved property at enhanced value, coten¬ 
ants of tenant improving property not 
estopped to resist payment of their pro¬ 
portion, § 68, p. 451 

Sheriff’s deed, cotenant not estopped from avoid¬ 
ing deed to cotenant by accepting part of pur¬ 
chase money, § 129 

Tax sale, losing right to benefit from purchase by 
cotenant, § 64, p. 437 
Title, 

Cotenant not estopped to assert title by per¬ 
mitting cotenant to make improvements, 
§74 

Estoppel of tenant in common to assail, § 75 
Unauthorized act by tenant in common, cotenants 
estopped to deny validity, g 129 
Evidence, 

Actions between tenants in common and third 
persons, § 145 

Actions by tenants in common against cotenants, 
§106 

Adverse possession, § 40 

Presumptions and burden of proof, generally, post 
Quieting title, actions between co tenants, f 99 
Rents and profits, accounting for, § 78, pp, 474-476 
Waste, accounting for, § 80 
Execution, 

Actions between cotenants and third persons, § 149 
Creation of relationship, § 8, p. 369 
Purchase of cotenant’s interest, § 60 
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Executors and administrators, 

Accounting, rents collected by deceased cotenant, 
§ T8, p. 472 

Contracts between tenants in common as binding 
on personal representatives, § 71 
Cotenancy with testator’s cotenants, § 8, p. 371 
Damages, 

Waste, treble damages, inapplicability of 
statute, administrator in possession with¬ 
out objection, § 57 

Wrongful appropriation of condemnation 
award by executor of tenants in common, 
§107 

Joint purchasers of estate, shares held in propor¬ 
tion to contributions to price, § 18 
Parties, suit for contribution, § 88 
Use and occupancy by tenant in common, liability, 
§ 46, p. 409 
Waste, 

Liability to creditor of deceased cotenant, § 50 
Treble damages, § 57 
Exemplary or punitive damages, 

Hecovery in actions between tenants in common, 
§107 

Recovery not authorized by tenant turning casing¬ 
head gas into air, § 80, n. 79 
Expectancy, 

Estates In expectancy, contribution, tenant in 
common discharging burden, § 66, p. 442 
No tenancy in common in an expectancy, § 4 
Farm, waste, not waste for tenant in common to cut 
wood necessary for use, § 54 
Farming, 

Accounting, credit for support of cotenant, § 78, 
pp, 481, 482 

Sui)Hldlos received by cotenant in possession not 
rents and profits recoverable on accounting, 
8 78, p. 477 

Fiduciary relationship, 8 IT 

Mortgage, tenant in common precluded from fore¬ 
closing individual benefit, § 62, m 10 
FurcIiaHC of outstanding title by cotenant, § 69, 
p. 425 

Tenant in common acting as agent for sale of 
whole proiKirty to third person, accounting, 
§70 

Filling statkm, rent, payment to excluded cotenant, 

8 46, p. 400, n. 00 

Findings. Verdict and findings, generally, post 
Forcible entry and detainer, action against cotenant 
forcibly ejecting tenant in common, § 94 
Foreclosure, 

Mortgages, ante 

Ouater, purchai© by one tenant of interest of co- 
tenant, 8 32, n. 66 

Purchase by tenant in common of cotenant’s inter¬ 
est at foreclosure sale, 8 ^ 

Forfeitnrw, lease on common property, necessity of 
mmurmnm of ail cotenants, 8 113, p. 620 
Fraud, 

C^ntrlfeutlcm, tomat in common gaining title to oil 
and gas iMse, 8 P* n. 26 
0ulity co^MUoil not permits to avail sdjf of ad¬ 
vantage, 8 IT 

Judicial mikh put^mse e<^enant inuring to ben¬ 
efit of cotonants, { 60 


Fraud—Continued 

Misrepresentations of tenant in common not bind¬ 
ing on cotenant, § 128 

Purchase of cotenant’s interest, transaction void, 
§ 59, p. 427 

Sale by tenant in common of more than own in¬ 
terest, fraud of rights of cotenants, § 128 
Wife of CO tenant agreeing to pay taxes obtaining 
tax title, § 64, p. 440 

Fuel, contribution payment by cotenant for fuel used 
on common property, § 68, p. 455 
Gifts, 

Mortgages, gift to tenant inuring to benefit of co- 
tenants, § 62 
Ouster, entry under, § 33 
Guardian and ward, 

Lease by guardian, 

Enforcement to extent not Invalid, guardian 
and children, tenants in common, § 113, 
p. 520 n. 53 

Guardian who was tenant in common with 
children not effective to bind minor chil¬ 
dren, § 113, p. 518, n. 34 

Taxes, 

Duty of guardian to pay, § 67, p. 447 

Tax sale, purchase by guardian of cotenant, 

§ 64, p. 437 

Hostile claims, purchase by cotenant, § 59, pp. 423-4^ 
Husband and wife, 

Adverse possession, color of title, devised by wid¬ 
ow claiming adversely to other heirs, § 38, 
p. 395, n. 24 
Contribution, 

Judgment creditor of husband owning mort¬ 
gaged property with wife redeeming from 
mortgage sale, § 66, p. 443 
Purchase of standing tax title by spouse of 
tenant in common, § 66, p. 443 
Conveyance to husband and wife and stranger, ef¬ 
fect, § 8, p. 369 

Death of spouse, redemption after foreclosure, 
widow using own funds or funds from estate, 
rights of cotenant, § 61, n. 95 
Descent, heirs as tenants in common, § 9 
Outstanding adverse title, purchase by husband 
of tenant, inuring to benefit of cotenant, § 59, 
p. 424 

Sheriff’s sale of husband’s interest, wife’s right 
to continue to live on tract, § 25, n. 81 
Taxes, 

Husband of tenant in common occupying 
premises, charging cotenants with taxes 
paid at deceased wife’s request, § 67, 
p. 447 
Tax sale, 

Acquisition of title by husband or wife 
of cotenant, effect, 8 64, p. 440 
Purchase by cotenant, husband asserting 
rights of cotenant-wife, § 64, p. 436, 
n. 72 

Tax title, purchase by spouse of tenant in 
common, contribution, § 66, p. 443 
Improvements. Repairs and improvements, generally, 
post 

Income. Rents, income and profits, generally, post 
Indemnity of cotenant, destruction of common prop¬ 
erty, § 17 
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Infants, 

Adverse possession, infancy as affecting notice, 
§ 38, p. 400 

Assumpsit for use and occupancy, instruction, § 83 
Collusion, adult cotenants purchasing interest of 
infants, § 60 

Contributions, cotenants enforcing right against 
infants, § 66, p. 442 

Limitation of actions, minority of coproprietor not 
interrupting prescription as to other copro¬ 
prietors, § 141 

Mortgages, right to redeem own estate and equita¬ 
ble or legal interest of other tenants in com¬ 
mon, § 117 

Ingress and egress, contract having effect of making 
more difficult, § 127 
Injunction, 

Cotenant, injunction against. 

Cutting or injuring timber, enjoining as 
waste, § 96 
Damages, § 95 

Exercise of exclusive ownership over common 
property, § 95 
Pleading, § 95 

Sufficiency of petition, § 96, n, 16 
Waste, § 96 

Water rights, interference with, § 98 
^ Joinder of parties plaintiff, proceedings against 
third persons, § 142, p. 547 
Licenses, waste by licensee of cotenant, § 115 
Mines and minerals, post 
Oil and gas, post 
Pleading, injunction against, 

Cotenant, § 95 

Sufficiency of petition, § 96, n. 16 
Operation of mine by cotenant, § 97 
Purchaser of specific portion of common property 
not entitled to enjoin nonconveying cotenants 
I from interfering with exclusive possession, 

§ 122, p, 537 

Trees, threatened removal or destruction of trees 
on boundary line of adjoining owners, § 96 
Waste, 

Ancillary relief by way of accounting, §§ 80, 
96 

Injunction against cotenant, § 96 
Licensee of cotenant, § 115 

Insane persons. Mental incompetents, generally, post 
Insolvency, injunction, 

Against waste by cotenant, necessity of insolven¬ 
cy, § 96 

Prevent tenant from cutting timber, necessity of 
alleging, § 96 
Instructions, 

Actions between tenants in common and third 
persons, § 147 

Ejectment for restoration of joint possession, in¬ 
struction on mesne profits, § 92, p. 496 
Quieting title, actions between cotenants, § 99 
Insurance, 

Accounting for rents and profits, credit for insur- 
, ance paid, § 78, p. 480 

Contribution, payment by tenant in common, § 68, 
p. 456 

Duty of tenant in common, to insure property, § 67, 
p, 446 


Insurance—Continued 

Money had and received, action by cotenant for 
share of proceeds collected, § 87 

Interest, 

Claiming from different sources, § 4 
Contribution, 

Payment, § 68, p. 456 

Kecovery of interest on contribution for taxes 
paid by cotenant, § 68, p. 454 
Repairs, interest on amount due as contri¬ 
tions, § 68, p. 450 

Income withheld from tenants after payment is 
past-due, § 48 

Tax sale, assignee furnishing cotenant’s husband 
with money to purchase, § 64, p. 440 
Interrogatories, confiict with general verdict, action 
for accounting of rents and profits, § 78, p. 476 
Joinder, 

Accounting for rents and profits, § 78, p. 472 
Parties defendant, actions between cotenants and 
third persons, § 143 

Parties plaintiff, actions by cotenants against 
third persons, § 142, pp. 545-548 
Objection to, and effect of, nonjoinder, § 142, 
p. 546 

Particular actions or proceedings, § 142, 
pp. 547, 548 

Propriety of joinder, § 142, pp. 548, 549 
Joint and several liability, trespass on the case 
against cotenants committing waste, § 101 
Joint tenancy, 

Conveyance by joint tenant to third person, effect^ 
§ 8, p. 369 

Creation of tenancy in common, § 7, p. 3GC 
Imperfect effort to create, effect, § 8, p. 368, n. 95 
Judgment or decree, 

Action to establish cotenant’s interest in proper¬ 
ty, § 99 

Actions between cotenants and third persons, 

§148 

Contribution, 

Action to compel, § 88 

Contribution for taxes paid by cotenant, co- 
tenant not entitled to personal judgment 
or decree, § 68, p. 454 
Creation of tenancy in common by, § 10 
Ejectment for restoration of joint possession, § 92, 
p. 496 

Quieting title, action against cotenant, § 99 
Judicial sale, 

Cotenant’s right to purchase for own benefit, § 60 
Expiration of redemption period, cotenant not 
precluded from purchasing for own benefit, 

§ 60 

Fraud or deceit, cotenant’s right to purchase for 
own benefit, § 60 
Purchase, 

Cotenant’s interest, | 60 
Interest of tenant in common, effect, § 8, 
p* 371 

Redemption by cotenant, inuring to benefit of co- 
tenant, § 61 

Laches, 

Action by tenant in common against cotenant, 
§106 

Ootenant’s action to establish interest in property, 

§ 99 
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Laches—Continued 

Ejectment, restoration of joint possession, § 92, 
pp. 494, 495 
Oil and gas, post 

Quieting title, actions between cotenants, § 99 
Right of tenant in common to pursue remedies 
against third persons, § 141 
Tax sale, losing right to benefit from purchase by 
cotenant, § 64, p. 437 
Landlord and tenant. 

Accounting, 

Right of tenant in common on claim for use 
and occupation against lessee of common 
property, § 138 

Tenant in common leasing common property, 

§ 47, p. 412, n. 23 

Acquisition by tenant of interest of one of his les¬ 
sors, effect, § 8, p. 371 
Adverse possession, 

Execution of 100 year lease by alleged coten¬ 
ant as owner, inference of hostile act, 

§ 40, n. 37 

Question for jury, § 41 
Authority of cotenants to, 

Bind themselves jointly, leases, § 134 
Lease his undivided interest, § 114 
Contract to lease, by tenant in common, cotenant 
as bound, § 113, p. 519 
Contribution, 

Purchase by cotenant of outstanding long¬ 
term lease and building record by lessee, 
§ 66, p. 443 

Taxes paid by colessee, § 68, p. 455 
Forfeiture of lease on common property, necessity 
of concurrence of all cotenants, § 113, 
p. 520 

Ratification of forfeiture, § 113, p. 520, n. 46 
Holding over, 

Authority of tenant in common to authorize, 
§ 113, p. 520 

Tenant in common-lessee, occupation as ten¬ 
ant, not coowner, § 71 
Joint leases, § 134 

Lease of more than cotenant’s share, § 113, 

pp. 518-622 

Effect, § 113, pp. 520, 521 
Election by cotenant to ratify or assert rights 
against lessee, § 113, p. 521 
Modification, duration, and termination, § 113, 
pp. 519, 520 

Ratification, § 113, p, 519 
Rights and liabilities of lessee, § 113, pp. 521, 
522 

Rights and remedies of nonleasing cotenant, 
§ 113, p. 521 

I^ease to two or more persons, creation of rela¬ 
tionship, I 8, p. 368, n, 94 
Lien, right of tenant in common to lien on crop 
grown by lessee, § 113, p. 519 
JVIines and minerals, post 
Notice to quit, necessity, 

Joinder of tenants in common, § 142, p. 546 
Service on all tenants in common, lessors, 
§130 

Occupation by tenant in common as lessee of oth¬ 
er, effect, 5 46, p. 4(^ n. 88 
CM and gas leases. Oil and gas, post 


Landlord and tenant—Continued ' 

Parties plaintiff, necessity of joinder, recovery of 
common property from lessee, § 142 
Purchase by tenant, authorization in lease, allow¬ 
ance for permanent improvements, § 68, p. 452 
Refusal by cotenant to enter into lease, no liabil¬ 
ity to cotenants, § 18 

Renewal by tenant in common of lease in own 
name, § 65 

Unreasonable delay of eoteiiant in asserting 
rights, effect, § 65 

Rents Rents, income and profits, generally, post 
Rescission of lease, necessity of concurrence of all 
cotenants, § 113, p. 520 

Reversion, purchase by tenant in common not in¬ 
uring to benefit of cotenants, § 59, p. 426 
Right of tenant in common to lease interest he 
possesses, § 112 

Sealed lease signed by cotenant for himself and 
as agent of cotenants, lessee liable on cove¬ 
nant for rent, § 113, p. 522 
Specific performance, not maintainable where all 
tenants in common not bound by lease, § 113, 
p. 518, n. 34 

Summary proceeding to evict lessee of tenant in 
common holding over, maintenance of action 
by one tenant in common, § 138, n. 55 
Surrender of lease, necessity of concurrence of all 
cotenants, § 113, p. 520 

Termination of lease on common property, § 113, 
pp. 519, 520 

Undivided interest, lease by cotenant of his undi¬ 
vided interest, § 114 

Legislative grant, creation of relationship, § 8, p. 370 

Licenses, 

Entry on common property, § 115 
Injunction, commission of waste by licensee of co- 
tenant, § 115 

Mines and minerals, § 115 

Right of tenant in common to license interest he 
possesses, § 112 f 

Timber, license by cotenant to cut timber, § 115 
Transfer by tenant in common of right to do what 
tenant cannot do, effect, § 115 . t 

Trespass, § 115 r, 

Use of common property by third person, nec^r 

sity, consent of cotenant, § 115 

Liens, 

Accounting, lien on interest of cotenant, § 77 
Authority of tenant in common to bind cotenant, 

§ 116 M 

Contribution, . , 

Lien of cotenant entitled to contribution, § 70 
Payments by cotenants, § 68, p. 455 
Crops, 

Rents and profits, lien for, § 49 ^ ; !I 

Right of tenant in common to lien on;crop 
grown by lessee, § 113, p. 519 
Decree declaring lien, not creating cotenancy) § 10 
Duty of tenant in common to protect property 
against, § 67, p. 446 : : t 

Mechanic’s liens, sale to coten^nt of land subject 
to, acquisition of title by tenant, 62 , t 
Repts, income and profits, lien on coten^nt’^ in¬ 
terest to secure payment, § 49 , ,, ^ 
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Liiens—Continued 

Rights and liabilities of cotenants as to third par¬ 
ties, 

foreclosure of interest of cotenant, § 117 
Services, lien of third persons employed by 
tenants in common as binding on inter¬ 
ests of cotenants, § 116 

Vendor’s lien, applicability of statute precluding 
transaction between co tenants, § 72 
Life estates, 

Permissive waste, neglect to pay taxes to make 
repairs, § 51 

Tax title, cotenant precluded from purchasing for 
own benefit, § 64, p, 436 

Light and air agreement adverse possession of com¬ 
mon alley, not color of title, § 38, p. 396 
Limitation of actions, 

Accounting, 

Proceeds of sales of land held in common, § 79 
Rents and profits, § 78, p. 471 
Actions by tenants in common by cotenant, § 106 
Assumpsit, sale by cotenant of entire property, 
§85 

Bar to action against tenant in common as bar to 
action against cotenants, § 141 
Ejectment, restoration of joint possession, § 92, 
pp. 494, 495 

Establishing interest of cotenant in property, § 99 
Quieting title, actions between cotenants, § 99 
Bight of all cotenants saved by cause presenting 
running of statute against one cotenant, § 141 
Tax sales. 

Action by cotenants against purchasers of 
land bought at tax sale by tenant in com¬ 
mon, § 141 

Action to recover possession of common prop¬ 
erty, § 64, p. 439 

Redemption of property purchased by another 
cotenant, § 76, p. 466 

Third person acquiring title from purchasing 
coowner, action against, § 64, n. 56, p. 435 
Trover against cotenants, § 103, p. 512 
Lis pendens, filing not creating lien against cotenant’s 
share of rents and profits superior to prior mort¬ 
gage, § 49, n. 75 

Logs and logging, creation of relationship, § 8, p. 369 
Losses, sharing, characteristic of tenancy, § 18 
Mala fide, 

Improvements, recovery for, one becoming tenant 
in common, § 68, p. 452 

Precluded from recovering for improvement, § 68, 
p.452 

Master and servant, contracts of employment, 

Acts of tenant in common as binding on coten¬ 
ants, § 124 

Reliance by third person on representations of co- 
tenants, § 124 
Mental incompetents. 

Occupancy and use of farm by brother incompe¬ 
tent, nonliability, § 46, n. 89, p. 408 
Oral partition among cotenants not affecting in¬ 
terest of, § 26, n. 56 

Mesne profits, right to maintain action of trespass for 
mesne profits against cotenant, § 100 
Metes and bounds, conveyance by metes and bounds to 
stranger without consent of grantor’s cotenants, 
effect, § 122, p. 537 


Mills and mill fixtures, 

Waste, severance and removal, § 55 
Writ de reparatione facienda, applicability of 
common law rule, § 104 
Mines and minerals, § 7, p. 366 
Accounting, 

Computation of amount recoverable, § 78, 
p. 478 

Credit, cost of producing and marketing, § 78, 
p. 480 

Inequitable conduct as affecting, § 78, 
p. 481 

Deposits not capable of determination as to 
quality or amount, § 47, p, 415 
Excluded cotenants, § 78, pp. 477-481; § 80 
Facilities or equipment, rental for use by de¬ 
fendant cotenant in operating individual¬ 
ly owned mine, § 78, p. 479 
Fraudulent relocation of claim, § 22, n. 59 
Good or bad faith as affecting amount recov¬ 
erable, § 78, p. 478 

Improvements, setting off cost of, § 78, p. 481 
Jurisdiction of equity court, rights to iron 
ore, § 78, n. 88, p. 470 

Money had and received, minerals taken and 
sold by cotenant, § 80 
Pleading, necessity, 

Pleading ouster, § 78, n. 44, p. 473 
Proof of off-set expenses as to surveying 
claim and expenses of litigation over 
location of claim, § 78, p. 474 
Prior development of property as affecting 
recovery, § 78, n. 1, p. 478 
Profits produced through diminution of es- 
estate, § 47, p. 415 

Purchaser of cotenant’s interest, operation 
prior to purchase for benefit of all, § 47, 
p. 416 

Rate of production, damages based on not 
allowable, § 78, n. 96, p. 477 
Sale of minerals, § 55 

Secretly extracting and selling cotenant not 
entitled to allowance for cost of cleaning 
and extending tunnel, § 78, p. 481 
Severed materials, co-o^ner acquiring rights 
of successor-lessee, § 47, n. 58, p. 415 
Waste, measure of damages, § 80 
Assignment by cotenant of right to share in prof¬ 
its, § 47, n. 53, p. 415; § 108, n. 1 
Contribution, costs of developing and operating 
properties, § 68, p. 457 
Delay rentals or bonuses, § 47, p. 416 
Development purposes, right of cotenant to enter 
for without consent of cotenants, | 22 
Equal use and enjoyment by cotenant, f 22 
Injunction, 

Pleading in suit by cotenant to enjoin oper¬ 
ation, S 97 

Title, proof in suit by cotenant to restrain 
operation of mines, 197 
Waste by cotenant, $ 97 
Working mine by cotenant under circum¬ 
stances showing assumption and exer¬ 
cise of exclusive ownership, J 97 
Inurement to benefit of cotenants of purchase by 
one tenant of outstanding titi% or In¬ 
terest, S p. 424 


1132 



TENANCY IN COMMON 


Mines and minerals—Continued 
Lease, 

Cotenant, lessor’s understanding of provision 
as evidence, § 108, n. 97 

Different cotenants, lessees of different co- 
tenants becoming cotenants with each 
other, § 114 

Life tenant, also tenant in common, giving 
right to remove sand, validity, § 112, n. 29 
More than cotenant’s interest, nonconsenting 
cotenant not entitled to seize ore mines, 

§ 113, p. 521 

Whole property by cotenant when registered 
as binding on subsequent purchaser, 

§ 113, p. 521 

Licenses, nonconsenting cotenant as bound, § 115 
Owner of mineral rights and realty owner, sepa¬ 
rate estate, § 7, p. 366 

Owners of different mineral rights, not tenants in 
common, § 7, p. 360 
Royalties and ren^ls, 

Participation in proportion to undivided in¬ 
terest, § 47, p. 414 
Royalty interest, § 7, p. 366 
Sale by cotenant of sand and gravel on specific 
portion of tract, remedies of cotenants, § 122, 
n. 82, p. 538 

Tax sale, mineral owner obtaining title as against 
surface owner, § 64, p. 437 
Use by. 

Joint owner without consent of co-owners, 

§65 

Tenant in common of space from which coal 
had been removed, § 47, n. 53, p. 415 
Vendor and purchaser. 

Outstanding title, purchase by cotenant, vein 
appexing on adjacent claim, purchase of . 
claim inuring to benefit of cotenants, § 59, 
n. 82, p, 424 

Purchase by cotenant of outstanding claim, 
inuring to benefit of all, § 59, p. 424 
Waste, § 55 

Accounting for, § 80 

Bxcavation and removal of rock, conversion 
of proceeds of sale, § 53 
Coney had and received, 

Accounting, minerals taken and sold by cotenant, 

5 80 

Assumpsit, 

One cotenant receiving money from sale of 
common property, § 84 

Sale of common property, agreement for sale 
not executed, f 84 

Insurance, action for proceeds collected, § 87 
ortgages, 

Accounting, 

Mortgagees of common property as necessary 
parties, 8 78, p. 472 

Partidpatton agreement, senior interest hold¬ 
er purchasing at foredosure sale not re¬ 
quired to account to junior interest hold¬ 
er, 179, p. 482, ru 56 

Adverse pcwesdon^ presumption frmn entering 
under mortgage and retaining possession aft¬ 
er maturity, 5 40 


Mortgages—Continued 

Attorney and client, fees, trust deed to cotenant 
empowering eotenant to take steps to dis¬ 
charge claims and encumbrances not author¬ 
izing payment, § 68, p. 453 
Auction, purchase by eotenant for price including 
outstanding mortgage, implied agreement 
with cotenant to assume mortgage, § 62 
Authority, 

Co tenants to bind themselves jointly, § 135 
Tenant in common to hind cotenants, § 116 
Contingency, tenant in common holding fee simple 
subject to contingency of survival by issue, 
failure of title, § 116 
Contribution, 

Foreclosure sale, 

Contribution for improvements, mortga¬ 
gee purchasing at foreclosure sale, 
§ 68, p. 452 

Redemption by tenant in common, lien 
for contribution, § 66, p. 441 
Payments by cotenant, § 68, p 455 
Interest, § 68, p. 457 

Tenant in common paying off mortgage, 
contribution from cotenants, § 63 
Cotenant’s interest, § 8, p. 371 
Creation of tenancy in common, § 8, p. 371 
Effect of mortgage by cotenant of more than his 
share, effect, § 116 

Extension of time of payment as binding on co- 
tenant, § 116, p- 525, n. 24 
Foreclosure, 

Assignment, 

Assignee without consideration of tenant 
in common selected by cotenants to 
procure settlement, not entitled to de¬ 
cree, § 62 

Common property purchased by cotenant 
for own benefit taking assignment of 
certificate of purchase, § 60 
To one paying mortgage in cost for coten¬ 
ants benefit, § 62 

Interest of tenants in common, § 117 
Purchase of share of tenant in common, ef¬ 
fect, § 8, p. 372 

Receiver, on foreclosure of mortgage on in¬ 
terests of less than all cotenants, § 117 
Sale, 

Acquiring title from purchaser, § 60 
Agreement to hold legal title for benefit 
of self and cotenants, § 60 
Assignment, taking assignment of certi¬ 
ficate of purchase, § 60 
Common property, purchase by cotenant 
for own benefit, § 60 

Contribution for improvements, mortga¬ 
gee purchasing at foreclosure sale, 
§ 68, p. 452 

Cotenant’s interest, purchase at, § 60 
Different title, cotenants holding under, 

§ eo 

Easement, acquiring title from purchaser, 
§60 

Invalid sale, acquiring title from pur¬ 
chaser, § 60 

Joint debt, cotenant acquiring share of 
cotenants for joint debt, § 60 
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Mortgages—Continued 

Foreclosure—Continued 
Sale—Continued 

Participation agreement, senior interest 
holder purchasing at foreclosure sale 
not required to account to junior in¬ 
terest holder, § 79 

Protection, cotenant’s right to purchase 
for own protection, § 60 
Purchase of interest of cotenant, § 60 
Purchaser subsequently becoming coten¬ 
ant, § 60 
Eedemption, 

Expiration of period acquiring title 
from purchaser, § 60 
Lien for contribution, § 66, p. 441 
Rent, deceased landlord’s heir redeemed 
property entitled to rents and profits 
as against coheirs, § 47, n. 46, p. 414 
Simulated sale to third person, subse¬ 
quent purchaser not acquiring good 
title, § 60 

Tax sale, mortgagee acquiring interest at 
foreclosure purchasing at subsequent 
tax sale, § 64, p. 439 
Wife of cotenant, purchase by, § 60 
Tenants in common foreclosing mortgage ex¬ 
ecuted by cotenant on undivided interest, 
§62 

Gift to tenant in common, inuring to benefit of co- 
tenants, § 62 

Lis pendens, not creating lien against cotenant’s 
share for rents on profits superior to prior 
mortgage, § 49, n. 75 
Ouster, mortgage by cotenant, § 35 
Participation, 

Agreement, senior interest holder purchasing 
at foreclosure sale not required to ac¬ 
count to junior interest holder, § 79, 
p. 482, n. 56 

Certificates, holders as tenants in common, 
§ 8, n. 48, p, 371 
Redemption, §§ 61, 63 
Payment or discharge, 

Extension of time of payment as binding on 
cotenant, § 116, p. 125, n 24 
Tenant in behalf of cotenants, § 63 
Purchase by tenant in common for own benefit, 

§ 62 

Redemption, 

Assignee of portion of tenants in common, § 61 
Duty of tenants in common to redeem, § 61 
Election of cotenant to participate in redemp¬ 
tion, § 63 

Equitable lien, redeeming tenant acquiring, 
§ 61, n. 97 

Exercise of equity of redemption by heirs of 
deceased mortgagor, § 76, n. 29 
Expiration of period, acquiring title from pur¬ 
chaser, § 60 

Financial means, cotenants precluded from 
supplying minor cotenant with financial 
means to redeem, § 117, n. 36 
Infants, right of infant-cotenant to redeem 
own estate and equitable or legal interest 
of other tenants, § 117 
Inuring to benefit of all, § 61 


Mortgages—Continued 

Redemption—Continued 

Joinder, parties plaintiff, proceeding by ten¬ 
ants in common to redeem, § 142, p. 54T 
Lien for contribution, § 66, p. 441 
Partial redemption by cotenant, effect, § 117 
Participating in redemption by cotenants, § 61 
Right of tenant in common to redeem entire 
property from mortgage, § 117 
Severable right of tenant in common to re¬ 
cover share, redemption by tenant in com¬ 
mon, § 76, n. 35 

Subrogation, tenant in common, subrogated to 
rights of mortgagee, § 61 
Time for participating in redemption by one 
cotenant, § 61, n. 97 

Trust, legal title acquired by redeeming co- 
tenant, § 61 

Widow using own funds from estate, § 61, 
n. 95 

Release, 

Rights and liabilities of cotenants as to third 
persons, § 116 

To tenant in common of freehold, § 63 
Rents and profits, tenant in common redeeming 
common property, entitlement to, § 47, p. 414 
Rights and liabilities of cotenants as to third per¬ 
sons, § 116 

Time during which cotenants may contribute pro¬ 
portionate shares, § 62, n. 14 
Mutual rights, duties, and liabilities of cotenants. 
§§ 17-107 

Agreements between cotenants, § 71 
Contribution, generally, ante 
Conveyances between cotenants, § 72 
Crops and products of soil, § 21 
Estoppel, generally, ante 

Expenditures for care and management of prop¬ 
erty, §§ 67-70, pp. 445-461 
Fiduciary relationship, § 17 

Indemnity of cotenant, destruction of common 
property, § 17 

Insurance, duty to insure, § 67, p. 446 
Liens and encumbrances, duty to protect property 
against, § 67, p. 446 
Mines and minerals, § 22 
Natural wear and tear, § 20 
Possession, generally, post 
Remedies, generally, post 
Rents, income, and profits, generally, post 
^ Repairs and improvements, generally, post 
Respective rights, title, and interests in general^ 
§ 18 

Right of entry, § 19 

Secret profit, cotenant not permitted to obtain, 
§17 

Taxation, generally, post 
Trees and timber, § 23 
Use and enjoyment, equal right, § 20 
Waste, generally, post 
Water rights, § 24 
Wrongful detention, damages, § 20 
Name, use of name of tenant in common as party to 
suit concerning common property, no estoppel to 
assert interest in land, f 129 

Natural wear and tear, no liability to cotenants, S 29 
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Nature and essentials of relationship, §§ 4r-6 
Color of title, necessity, § 4 
Distinguished from joint tenancies and tenancies 
by entirety, § 5 

Entirety, share held by tenancy by entirety, § 4 
Occupancy in severalty, § 4 

Present right of possession as essential element, 

§ 4 

Survivorship, no right of, § 6 
Third persons, with respect to, § 4 
Undivided interest, § 4 
Unity of possession, § 5 

Negligence, parties defendant, joinder in action 
against cotenants, § 143 

Nonresidents’ adverse possession, not including time 
while nonresident, § 38, p. 400 
Notice, 

Adverse possession, generally, ante 
Contribution for repairs, necessity of notice, § 68, 
p. 450 

Conveyance by cotenant of specific part of 
common property, notice to cotenants not val¬ 
idating conveyance, § 122, p. 535 
Cotenant, notice to as binding on cotenants, § 130 
Landlord and tenant, ante 
Ouster, post 

Possession of purchaser of interest of cotenant as 
notice against subsequent purchaser, § 119, 
p* 529, n. 64 

Purchase by cotenant of outstanding title, claim 
or interest, § 59, p. 423 

Purchaser from cotenant with notice of character 
of title, limited in holding to interest of gran¬ 
tor, § 119, p. 529 
Nuisance, 

Joinder of parties plaintiff, action by cotenants 
against third persons, § 142, p. 547 
Parties defendant, joinder in action against co- 
tenants, § 143 
Oil and gas, 

Accounti ng, 

Agents and servants of tenant in common 
not liable with principal to account to 
cotenants for oil and gas produced, § 78, 
p. 472 

Assignee, liability to account to joint owner, 
§ 47, p. 415, n 53 

Burden of defendant of showing allowances 
to which entitled, § 80 

■Computation of amount recoverable, § 78, 
p. 478 

Credit, cost of producing and marketing, § 78, 
p. 480 

Delay rental, § 78, pp. 476, 477 
Different lessees of different cotenants, lia¬ 
bility to account to each other, § 47, 
p, 415, n. 53 

Excluded cotenant, payment of value of pro¬ 
portion of oil and gas produced or ex¬ 
tracted, § 78, p. 477 

Lessee of cotenant, right of tenant in com¬ 
mon as not barred by laches, § 14l 
Nonconsenting or nonco-operating tenant, § 47, 
p* 4015 nu 53 


Oil and gas—Continued 
Accounting—Continued 

Physical division, producing tenant not able 
to evade liability by making physical 
division at mouth of well, § 78, p. 478, 
n. 98 

Profits produced through diminution of es¬ 
tate, § 47, p. 415 

detention of production until sufiScient to 
repay proportionate cost of drilling, 
equipping, completing, and operating 
wells, § 78, p 481, n. 33 
Trust leasing without consent of cotenant 
or cestui que trust, accounting as includ¬ 
ing bonus money, communication money 
and royalty oil and gas rentals, § 78, 
p. 477 

Waste, measure of damages, § 80 
Common reservoir, realty owners of, not co- 
owners, § 7, p. 366 
Contribution, 

Costs of operation and operating loss, § 68, 
p. 457 

Fraud, tenant in common gaining title to 
whole by fraud, § 68, p. 457, n. 25 
Nonparticipating cotenant not chargeable 
with expense of nonproducing wells, § 68, 
p. 457 

Supervision expenses, § 68, p. 458 
Conveyance providing that grantee was to re¬ 
ceive certain per cent of royalty rights, not 
creating co-tenancy, § 8, p. 368, n. 96 
Estoppel, 

Recover proportionate share of proceeds of oil 
produced in drilling block, § 78, p. 471 
Tenants in common having no knowledge of 
interest not estopped to seek accounting 
for oil and gas taken by lessee, § 129 
Exemplary damages, not authorized by tenant 
turning casinghead gas into air, § 80, n. 79 
Injunction, 

Denial of preliminary injunction restraining 
drilling by lessee claiming under owners 
of fractional interest, § 95, n. 9 
Waste by cotenant, § 97 
Laches, 

Accounting, lessee of cotenant, right of tenant 
in common as not barred by laches, § 141 
Estoppel to recover proportionate share of 
proceeds of oil produced in drilling block, 

§ 78, p. 471 

Leases, 

Adverse possession, production of oil by 
lessees of tenant in common as not start¬ 
ing running of limitations, § 38, p. 395, 
n. 11 

Delay rentals for bonuses, § 47, p. 416. 
Development by co-lessees of common prop¬ 
erty, § 22 

Employment of joint owner by co-owners, § 71, 
n. 91 

Fiduciary relationship, § 17, n. 19 
Forfeiture, ratification by cotenants, § 113, 
p. 520, n 46 

Joint execution by cotenants not essential, 
§ 113, p. 519, n. 40 
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Oil and gas—Continued 
Leases—Continued 

Joint rights, statute, lease not violation where 
interest of tenant in common not shown 
of record, § 113, p. 518, n. 34 
Nonconsenting cotenants, remedy, § 113, 

p. 521, n. 60 

Nonleasing cotenant producing oil and gas, 
lessee of leasing cotenant entitled to par¬ 
ticipate in proceeds, § 114 
Removal of clouds on leases, cotenants as 
necessary parties in suit by tenant in 
common, § 143, n. 68 

Surviving tenant in common claiming share of 
royalties .paid to deceased tenant’s heirs, 
not required to trace payments into par¬ 
ticular fund, § 47, p. 414, m 42 
Termination of tenancy in common, expira¬ 
tion of lease, § 12 

Nonproducing cotenants, sharing oil produced 
by single cotenant, § 22, n. 59 
Reservation of 95% of oil in place, effect, § 8, 
p. 368, n. 96 

Trover, action against cotenants, eotenants not 
entitled to set off cost of producing oil, § 103, 
p. 513 

Vendor and purchaser, tenant in common acquir¬ 
ing adverse title, inurement to benefit of co- 
tenants, § 50, p. 424. 

Waste, § 55. 

Injunction, § 97 
Measure of damages, § 80 

Options to purchase Vendor and purchaser, generally, 
post 

Adverse character, acts of, § 27, n. 23 
Adverse possession, ante 

Agreement, occupancy or possession under co- 
tenant’s agreement, § 29 
Burden of proof, § 27 
Defined, § 27 

Devise or gift, entry under, § 33 
Ejectment, ante 
Entry with claim of right, § 30 
Exclusive possession of cotenant, not established 
by, § 30 

Involuntary conveyance, sale or conveyance by 
tenant of more than his interest and pos¬ 
session thereunder, § 31, n. 45 
Lapse of time in demanding possession, § 30 
Mere intention to oust cotenant as insufficient, 
§ 27 

Mortgage by cotenant, § 35 
Necessity of claiming entire title, § 27 
Notice to. 

Cotenant, acts or circumstances, § 30, n. 41 
Tenants, sale or conveyance by tenant of more 
than his interest and possession there¬ 
under, necessity, § 31 

[Partition decree as constituting, § 27, n. 23 
pleadings, 

Evidence of ouster, § 36 

Necessity in action for accounting by tenant 
in common of mining rights, § 78, p. 473, 
n. 44 

Presumption, payment of taxes over long jperiod, 
§ 30 

Purchase and claim under outstanding title, § 32 


Options to purchase Vendor and purchaser Continued 
Quit claim deed by tenant of entire tract, not 
disseizin, § 31 
Recording deed, 

Commissioner’s deed, § 32, n. 56 
Not ouster of cotenants-remainderman, § 30, 
n. 31 

Refusal of demand for possession as constituting, 
§28 

Right, title and interest, heir’s deed of not ef¬ 
fecting ouster of patentee’s other heirs, § 31, 
n. 54 

Sale or conveyance by tenant of more than his 
interest and possession thereunder, § 31 
Tax title, acquisition by cotenant, § 34 
Trespass for mesne profits, right to maintain ac¬ 
tion against cotenant, § 100 
Trespass to try title, necessity of ouster, § 102 
Wills, post 
Parcener defined, § 3 
Parent and child, 

Accounting for rents and profits, credit, support 
of infant cotenants, § 78, pp. 481, 4S2 
Descent, heirs as tenants in common, § 9 
Judicial sale, mother purchasing to exclusion of 
minor children, § 60 

Parties, 

Accounting, 

Rents and profits, § 78, p. 472 
Waste, § 80 

Actions hy tenants in common against third per¬ 
sons, § 142, pp. 545-548 

Assumpsit for share of rents and profits, § 82 
Ejectment, restoration of joint possession, J 92^ 
p. 495 

Joinder, ante 
Trespass to try title, § 102 

Joinder of parties plaintiff, action by co- 
tenant against third persons, § 142, p. 548 
Trover, action against cotenants, § 103, pp. 512,. 

513 

Partition, 

Administration of common property, cotenants 
unable to agree, § 92, p. 494 
Adverse possession, evidence, partition to exclu¬ 
sion of cotenant, § 40, n. 24 
Contribution, taxes paid, § 68, pp. 463, 454 
Improvements by cotenant, compensation, § 68^ 
p. 451 

Injunction to prevent waste while suit is pending^ 
§96 

Mental incompetent, oral partition of cotenanta 
not affecting interest of, § 26, n. 96 
Ouster, decree as constituting, § 27, n. 23 
Purchase of cotenant’s interest, § 60 
Specific portion of common property, grantee by 
metes and bounds as acquiring title assertable 
against nonconveying cotenaut, § 122, p. 537 
Termination of tenancy by, 8 15 
Partnership, 

Contributions, assignee of interest in partnership, 
personalty, payment of debts owed by as¬ 
signor’s copartner, § 68, p. 456 
Cotenants not partners, §108 
Presumption where property deeded to members 
individually, § 11 

Relationship, in itself, not creating, § 18 
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Payment, 

Credit to tenant receiving rent for payments made 
to cotenant as part of a common fund, § 78, 
p. 482 

Mortgages, ante 
Taxes, 

After purchase of land by cotenant for non¬ 
payment of taxes, § 67, p 448 
Effect, payment by cotenant, § 67, p. 448 
Proportionate share, § 67, p. 447, n. 47 
Pei'sonalty, 

Existence of tenancy in common in personalty, § 1 
Ownership in common, § 2 

Use by one co-owner, inference of consent of ab¬ 
sent co-owner, § 20, n. 52 

Plea in abatement, non-joinder of cotenant in suit 
by tenant in common against third persons, § 142, 
p. 546 
Pleading, 

Accounting, rents and profits and use and occupa¬ 
tion by cotenant, § 78, pp. 473, 474 
Actions between tenants in common and third 
persons, § 144 

Actions by tenant in common against cotenant, 

§ 106 

Assumpsit for rents and profits, § 82 
Contribution, action to compel, § 88 
Ejectment, restoration of joint possession, § 92, 
p. 495 

Injunction, ante 
Ouster, ante 

Quieting title, actions between cotenants, § 99 
Pledge, 

Authority of cotenant to bind each other and their 
own individual interests, § 125 
Creation of tenancy in common, § 8, p. 371 
Possession, §§ 24-43, pp. 383-405 

Agreement for exclusive use, § 25 
Force, use by cotenant in excluding from or ob¬ 
taining possession, § 25 

Insurance, duty of tenant in possession to pay 
premiums, § 67, p. 446 

Mortgage interest, duty of tenant in possession to 
pay, § 67, p. 446 
Ouster, generally, ante 

Part of property, duty of tenant in possession of 
to pay taxes, § 67, p. 447 
Presumptions and burden of proof, post 
Repairs, 

Contribution, repairs by tenant in possession, 
S 68, p. 450 

Duty of tenant in possession, § 67, p. 445 
Right to, § 25 

Strangers, right as against, § 25 
Taxes, 

Duty of tenants in possession to pay, § 67, 
p. 447 

Nonpurchasing tenants immaterial to pur¬ 
chase by tenant in common for own 
benefit, at tax sale, f 64, p. 437. 
Pewssessory action, determining respective interests of 
cotenants, S IS 

Prescription, several persons acquiring title by, effect, 
S 8, p* S70 

PreiSfumpt^ons and burden of proof, 

Accounting, 

Actions between eotoants, § TT 

8« O.XS.—72 


Presumptions and burden of proof—Continued 
Accounting—Continued 

Rents and profits, § 78, pp. 474, 475 
Actions between tenants in common and third 
persons, § 145 

Actions to establish interest of cotenant in prop¬ 
erty, § 99 

Acts done by tenant in common with respect to- 
common interest presumed by authority of 
cotenants, § 108 
Adverse possession, ante 
Assumpsit for rents and profits, § 82 
Benefits received by tenant in possession are 
sufficient to pay taxes, § 67, p. 447 
Continuance of relationship, § 11 
Contribution, action to compel, f 88 
Conveyance to two or more individuals, § 11 
Cotenancy, burden of proving in general, § 11 
Death, partition in recognition of statute govern¬ 
ing presumption, not adverse, § 38, p. 394, 
n. 10 

Descent and distribution, ante 
Desirability of property being occupied and cared 
for, renewal of lease, § 71, n. 3 
Ejectment for restoration of joint possession,. 

§ 92, p. 495 

Employment contract by tenant in common, as¬ 
sent of cotenants, § 124 

Equality of interests, conveyance silent, § 18 
Fraud and undue influence, transactions among 
cotenants, § 106 

Inapplicability of presumption, possession of one 
for benefit of all, § 26 
Possession, § 25, n. 80 

Entry and possession of one tenant for bene¬ 
fit of all, § 26 

Protection of common property, act by cotenant 
for benefit of all, § 17, n. 30 
Purchase of outstanding title presumed done for 
common benefit, § 59, p. 422 
Rent and income, liens against common estate, 
payment with moneys collected, § 45 
Stranger to instrument creating tenancy in com¬ 
mon, § 26, n. 11 

Strength of presumption, possession of one for 
benefit of all, § 26, n. 96 

Trespass to try title, burden of establishing oust¬ 
er, § 102 

Use of personalty by one co-owner, consent of 
absent co-owner, § 20, n. 52 

Price, 

Action for by cotenants against purchaser from- 
tenant in common of more than his interest, 

§ 110, p. 530 

Regulation, accounting for value of iron ore, bas¬ 
ing value on sale price fixed by O.P.A., § 78, 
p. 477, n. 96 
Principal and agent, 

Accounting, tenairt in common acting as agent 
for sale of whole property, § 70 
Conveyance of more than tenant’s interest, ten*- 
ant in common not able to authorize, § 110^ 
p. 528 

Cotenants, relationship of principal and agent not 
existing, § 108 

Delegation of authority by cotenant, S 108 
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Principal and agent—Continued 

Parties, suit by tenant in common against third 
persons, joinder as defendant agent for third 
person who is also agent for cotenant, effect, 
§ 143 

Relationship of tenancy in common not creating, 
§ IS 

Repairs, tenants in common not agents for each 
other making repairs, § 67, p. 445 
Sales, authority to cotenant to sell or find pur¬ 
chaser not authority to sign contract of sale, 
§ 119, p. 530, n. 90 

Tax sale, agent purchasing for cotenant, benefit 
of cotenants, § 64, p. 436 
Priorities of claims and liens, 

Acquiescence of cotenant to trust deed of whole 
property, estoppel as extending to subsequent 
mortgagee, § 116, n. 19 

Contribution for improvements to common prop¬ 
erty, § TO 

Taxes paid, contribution for, § 70 
Trust deed given pending partition, superior to 
cotenant’s lien for use and occupation by 
subsequent decree, § 49, n. 75 
Privity, action for accountings to rents and profits as 
dependent on, § 78, p. 468 

Probate courts, jurisdiction to examine and settle ac¬ 
counts of tenants in common, § 78, p. 469, n 73 
Procedure in actions between tenants in common, 
§ 106 

Profits. Rents, income and profits, generally, post 
Public lands, acquisition of title by cotenant, not 
trustee cotenants, § 59, p. 424 
Purchase, 

Tax sale, generally, post 
Tax title, § 64, pp. 434, 435; § 66, p. 443 
Vendor and purchaser, generally, post 
Quasi trustees, tenants in common agreeing to sell 
common property, discharge outstanding liens 
and pay balance to cotenants, accounting, § 79 
Questions of law and fact, 

Accounting of rents and profits, § 78, p. 476 
Actions between tenants in common and third 
persons, § 146 
Adverse possession, § 41 

Detinue or replevin, action for recovery of chat¬ 
tels hy tenant in common, § 91 
Mortgage by cotenant of more than share, excep¬ 
tions to general rule, § 116 
Trespass to try title, § 102 
Trover, action against cotenant, § 103, p. 513 
Quieting title, 

Actions between cotenants, § 99 
Actions by tenants in common against third per¬ 
sons, § 138 

Oil and gas lease, cotenants not necessary parties, 

§ 143, n. 68 

Quit claim deeds, outstanding title, cotenant not pre¬ 
cluded from purchasing and asserting cotenancy 
based on, § 59, p. 425 
Ratification, 

Oontyact of tenant in common by cotenants, § 109 
Conveyance as specific part of common property 
by tenant in common, § 122, p. 536 
Lease of more than cotenant’s share, § 113, p. 519 
'Sale by cotenant of more than his share, § 119, 
pp. 529, 531 


' Ratification—-Continued 

Unauthorized act of tenant in common, § 129 
Receivers, mortgages, appointment on foreclosure of 
interest of less than all cotenants, § 117 
Records, 

Liens, application of recording laws to right of 
cotenants to liens, § 70 
Ouster, ante 
Redemption, 

Mortgages, ante 

Undivided interest of cotenant, sale of, redemp¬ 
tion by cotenants, § 120 
Reference, 

Accounting for rents and profits, § 78, p. 47b ^ 
Ejectment action for recovery of joint possession, 
judgment providing for reference to state 
account, § 92, p. 497 

Reformation, lease, action against cotenants, § 139 
Relations, not estate, § 1 
Release or settlement, 

Authority of cotenants to bind each other and 
themselves, § 126 

Compromise of litigation as to outstanding title, 
interest or claim inuring to benefit of co- 
tenants, § 59, p. 423, n. 59 

Condemnation, receipt of damages by one tenant 
in common as not concluding cotenant, § 126 
Debts, authority of tenants in common to bind 
cotenant, § 126 

Encumbrance or easement, tenant in common of 
free hold, § 63 

Insurance, charges for final settlement between 
cotenant, § 68, p. 456 
Mortgages, ante 

Trespass, release by tenant in common, § 126 

Remainderman, 

Contribution, 

Discharging burden on estate in possession of 
life tenant, § 66, p 442 

Improvement, basis and amount, § 68, p. 459 
Insurance, payment by remaindennan, § 68, 
p. 456 

Repairs made during life estate, § 08, p. 450 
Taxes paid, § 68, p. 455; § 70 
Purchase by cotenant of life estate not adverse 
to interests of co-remainderman, § 59, p, 426 
Taxes, 

Contribution for taxes paid, § 68, p. 455; § 70 
Presumption as to payment by 

renting from life tenant, § 67, p. 448 
Tax sale, cotenant precluded from purchasing 
for own benefit, *§ 64, p. 436 

Remedies, 

Accounting, generally, ante 
Actions to establish interest In property, f 99 
Amount recoverable, § 107 
Assumpsit, generally, ante 
Contribution, generally, ante 
Conveyance by cotenant of more than his Inter¬ 
est, remedies of nonconveying cotenants, 

§ 119, pp, 530, 531 

Covenant, breach of sealed agreement to pay 
share of crops in return for services and 
materials, § 89 

Debt, recovery of treble damages for waste, § 90 
Detinue or replevin, generally, ante 
Ejectment, generally, ante 
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Remedies—Continued 

Entry, writ of, recovery by cotenant of undivided 
share of premises demanded, § 93 
Evidence and burden of proof in action to estab¬ 
lish interest in property, § 99 
Forcible entry and detainer by tenant in common 
against cotenant forcibly ejecting him, § 94 
Injunction, generally, ante 

Judgment in action to establish interest in prop¬ 
erty, § 99 

Limitation and laches in action to establish in¬ 
terest in property, § 99 

Mutual rights, duties and liabilities of cotenants, 
§§ 76-107, pp. 465-515 
'Procedure, § 106 
Quieting title, generally, ante 
Right to, and nature and form of, remedy, § 76 
Trespass, generally, post 
Trover, generally, post 

Writ de reparatione facienda, common law rem¬ 
edy against cotenant for repairs, § 104 
Writ of GStrepement, preventing cutting and re¬ 
moval of timber without consent, § 105 
Removal of cloud on title. Quieting title, generally, 
ante 

Rents, income and profits, §§ 44-49, pp. 406-418 
Accounting, 

Action against purchaser of interest of co- 
tenant, § 78, p. 460 

After assertion of claim, § 78, p. 477, n. 90 
Agreement to account, § 47, p. 413 
Amendment of pleading, § 78, p. 474 
Amount recoverable, § 78, pp 476-479 
Availability of remedy, § 78, pp. 467, 468 
Rurden of proof, § 78, pp. 474, 475 
Oondilions precedent, § 78, p. 470 
Coparceners, remedy of, § 78, p 470 
Corpus, proceeds or profits diminishing § 47, 
pp. 414-410 
Costs, § 78, p. 479 

Ooteuant receiving entire amount, § 138 
Credits or allowances, § 78, pp. 479-482 
Death of cotenant, rents collected by cotenant 
thereafter, § 47, p. 414 
Defenses, § 78, p. 471 

Adequate remedy at law, necessity of 
pleading, § 78, p. 474 
Demand, necessity of, f 78, p. 468, n. 60 
Duration of rental period, § 78, p. 476, n. 87 
Enforcement by successor in interest, credit, 
repairs and improvements, § 78, p. 480, 
n 20 

Equity, action in, § 78, pp. 469-474 
Evidence, § 78, pp. 474-470 
Expenses, proof by defendant without plead¬ 
ing, § 78, p. 474 ^ 

Freehold, carrying of part of, § 47, p. 414 ^ 
Improving property to make it rentable, lia¬ 
bility for rents received, § 47, pp. 413, 414 
Insurance payments, credits or allowance, 
I 78, p. ^ 

Joinder, 

Causes for t<Mrts and injuries, § 78, p. 470 
{Necessity of joining other cotenants, 
J 78y p. 472 

Cmm: ^ims, i 7^ p. 473 


Rents, income and profits—Continued 

Accounting—Continued 

Joint action, rights of tenants in common to 
maintain, § 78, p. 472 
Joint bill, right to maintain, § 78, p. 472 
Jurisdiction, § 78, p. 469 
Laches, action barred by laches, § 78, p. 471 
Limitation of actions, § 78 
Offsets, 

Against value of improvements made by 
occupying tenants, § 68, p. 459, n. 56 
Proof by defendant without pleading, 

§ 78, p. 474 
Parties, § 78, p. 472 

Payment pro tanto, improvements regarded 
as pay pro tanto by rents accruing, § 78, 
p. 480, n. 26 

Payment to cotenant as part of common fund, 
credit, § 78, p. 482 
Pleading, § 78, pp 473, 474 
Profits produced by own efforts of tenant in 
possession, § 47, p. 414 

Receipt of not more than just share, § 47, 
p. 413 

Receiving more than just share, § 47, p. 412 
Reference, § 78, p. 476 

Rents rece'ived by tenant in common from 
lessee, % 47, p. 413 

Repairs and improvements, credits or allow¬ 
ances, § 78, p. 480 

'Support of cotenant, credit, § 78, pp 481, 482 
Trial, principles governing, § 78, p. 476 
Trust, cotenant placing interest m trust as 
proper party upon termination thereof, 

§ 78, p. 472 

Use or occupation by tenant in common, 
unoccupied property, § 46, p. 411 
Verdict, irreconcilable conflict with special 
interrogatories, § 78, p. 476 
Weight and sufficiency of evidence, § 78, 
p. 475 

Agreement as to lien on cotenant's interest to 
secure payment, § 49 

Alteration, necessity of agreement of all coten¬ 
ants, § 113, p. 519, n. 43 

Assumpsit, § 82 

Charge, cotenant applying moneys to pay charge, 

§ 45 

Collection and application of rents, § 45 

Computation, § 48 

Contracts between cotenants, disposal of income, 

§ 71 

Contribution, 

Cost of collecting rent, § 68, p. 456 
Improvements, off-setting value of use, § 46, 
p. 499 

Necessity of tenants claiming contribution 
to share rents and profits, § 69, p. 459 
Payment by cotenant, *§ 68, p. 455 
Sharing by tenant in common claiming right 
to contribution, § 69, p. 459 

Debtor, cotenants collecting money as debtor, 
§ 45 

Deed, refusal to join in, not ouster entitling co- 
tenant to rental value, § 46, p. 409, n. 90 

Demand for possession, prerequisite to liability 
for rent, etc., § 46, p. 411 
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Kents, income and profits—Continued 

Denial of rights of cotenants, liability, § 46, p. 409 
Distrain, right of tenants in common to distrain 
severally, § 45 

Duty of collecting cotenant as to application of 
income, § 45 

Ejectment, recovery of rents and profits in action 
for restoration of joint possession, § 92, 
p 497 

Estoppel to claim share of excess collected, § 47, 
p. 414 

Exclusive possession not implying physical ejec¬ 
tion, § 46, p. 410 

Executors and administrators, liability as be¬ 
tween tenant and cotenant’s administrator, 
§ 46, p. 409 

Fiduciary relationship, liability to cotenants, § 46, 
p. 408 

JSoldmg over, 

After expiration of rental agreement between 
tenant in common and cotenants, liabili¬ 
ty, § 46, p. 410 

Statute requires rent of possessory cotenant, 
reasonable rental, liability, § 46, p 411 
Improvements, increased value due to, liability 
for, § 46, p. 411 

Infants occupying premises as inmates of par¬ 
ent’s home, nonliability, § 46, p 407, n. 77 
Interest, liability of tenant in common, interest 
on income from common property, § 48 
Joinder, parties plaintiff, actions by cotenants 
against tliird persons, § 142, pp. 547, 548 
Joint lease, collection by one tenant in common 
discharging lessee, § 45 

Liability in case of occupation of all or more 
than proportionate share, § 46, p. 407 
Lien on cotenant’s interest to secure payment, 
§49 

Maintenance, cotenant in possession not charge¬ 
able with rent applied to, § 47, p, 414 
Mines and minerals, generally, post 
Necessity of existence of tenancy, § 44 
Occupancy of not more than share, § 46, p. 411 
Occupying tenant’s income and profits, nonliabili¬ 
ty to cotenants, § 46, pp. 407, 408 
Oil and gas, generally, ante 

Ouster or exclusion of cotenants, liability, § 46, 
p. 409 

Parking space rent, corporation which was co- 
tenant of adjoining parking space used by 
customer, liability, § 46, p. 411, n. 10 
Presumption that liens or charges against com¬ 
mon estate were paid from amounts collect¬ 
ed, § 45 

Purchase by lessee of interest of tenant in com¬ 
mon, liability to cotenant, § 120 
Redemption by tenant in common, § 47, p, 414 
Respective interests of cbtenants not determined 
in action for, § 18 

Sale, sharing in the purchase price, § 44 
Several and separate Interests of tenants to in¬ 
come, § 44 

Sharing profits, characteristic of tenancy, § 18 
statutes imposing liability, construction, § 46, 
p. 410 

trover for share in proceeds of rented land, § lOS, 
p. 510 " ! 


Rents, income and profits—Continued 

Trust, moneys collected by one cotenant, § 45 
Trustee, 

Cotenant recovering proceeds from timber 
sale and rent, § 47, p. 414 
In invitum, cotenant against whom decree 
for rents collected was rendered in favor 
of other coteuants, § 45, n. 66 
Use and occupation by a tenant in common, § 46, 
pp. 407-412 

Widow or heirs, liability for rents, etc., collected 
by deceased in excess of his share, § 47, p. 414 
Repairs and improvements, 

Accounting, 

Allowance for improvements by cotenant, 
§ 68, p. 451 

Mines and minerals, setting off cost of im¬ 
provements, § 78, p. 481 
Rents and profits, 

Credits, § 78, p. 480 

Payment pro tanto, improvements re¬ 
garded as paid for pro tanto by 
rents accruing, § 78, p. 480, n. 26 
Assumpsit, availability of remedy, recovery by 
cotenant, § 81, n. 97 

Conditions, right of tenant to make improvementsS, 
§ 67, p. 445 

Contracts of tenant in common with third per¬ 
sons, authority to bind cotenants, § 123 
Contributions, ante 
Duty or right to repair, § 67, p. 445 
Ejectment action for restoration of joint posses¬ 
sion, applicability of statutes allowing com¬ 
pensation for improvements, § 92, p. 497 
Mala fide, one becoming tenant in common mala 
fide precluded recovering for improvements, 
§ 68, p. 452 
Possession, ante 

Recovery for by person becoming tenant in com¬ 
mon by purchase, § 68, p. 452 
Right of tenant in common to make improve¬ 
ments, § 67, p. 445 

Tenants in common not agents for each other in 
making repairs, § 67, p. 445 
Water rights, improvement of ditches, § 67, p. 445, 
n. 22 

Writ de reparatione faclenda, § 104 
Replevin. Detinue or replevin, generally, ante 
Rescission, 

Contract for sale of common property, 8 119, 
p. 531 

Lease of common property, necessity of concur¬ 
rence of all cotenants, § 113, p. 520 
Revival, debt, cotenant not able to revive after limi¬ 
tations have applied so as to create new liability 
against cotenants, § 141 
Right of entry, § 19 

Rights and liabilities of coteuants as to third persons, 
§§ 108-150 

Actions between cotenanta and third persons, 
generally, ante > 

Authority of cotenants. 

Bind each other, 8 108 

Bind himself, 8 108 

Bind themselves jointly, §J 131-136 
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Rights and liabilities of cotenants as to third persons 
—Continued 

Contracts, authority of cotenants to, 

Bind each other and to bind their own indi¬ 
vidual interest, § 109 
Employment, contracts of, § 124 
Improvements and repairs, contracts for, 

§ 123 

Ingress and egress, contracts having ef¬ 
fect of making more difficult, § 127 
Bind themselves jointly, § 132 
Dedication, § 110 
Deeds and conveyances. 

Authority of cotenants to bind themselves 
jointly, § 133 

Conveyance by tenant in common of more 
than his own interest, remedies of non- 
conveying cotenants, § 119, pp. 529, 530 
Delegation of authority, § 108 
Devolution of interest, § 108 
Easements, 

Authority of tenant in common to fix location 
without consent of cotenants, § 127 
Grant or creation, § 111 

Estoppel of CO tenant to deny validity of unau¬ 
thorized act, § 129 

Improvements and repairs, contracts for, § 123 
Ingress and egress, contract having effect of mak¬ 
ing more difficult, § 127 
Landlord and tenant, generally, ante 
Licenses, generally, ante 
Liens, ante 

Misrepresentations as not binding on cotenants, 
§ 128 

Mortgages, authority of, 

Cotenants to bind themselves jointly, § 135 
Tenant in common to bind cotenants, § 116 
Notice to one cotenant as notice to all, § 130 
Other acts or transactions, § 136 
Pledges, f 125 

Presumption of authority, acts done by cotenant 
with respect to common interest, § 108 
Ratification of unauthorized act of tenant in com¬ 
mon, § 129 

Release or settlement, § 126 
Reliance by third person on representations of 
eotenant, contracts of employment, § 124 
Roads, contracts relating to, § 127 
Sale of more than own interest, fraud of rights 
of cotenants, 1128 

Vendor and purchaser, generally, post 
Rights and liabilities of grantees on sale by cotenant 
of more than his share, § 119, p. 529 
Roads, authority of tenant in common to bind coten¬ 
ants agreements relating to, § 127 
Royalties and royalty interests, creation of relation¬ 
ship, I 7, p. 866 
Sales, 

Accounting, sale of common property, § 79 
Assumpsit, ante 
Between cotenants, J 71 

tenant in common giving credit where 
he should have demanded cash, effect, § 79 
ante 

Factor, sale througjh^ re<K^very by principal of 
amount received ^ ^tenant, buyer’s in- 
solveimy, f 68, p* W 


Sales—Continued 

Judicial sale, generally, ante 
More than own share or interest, § 119 
Fraud of rights of cotenants, § 128 
Mortgage foreclosure sale. Mortgages, ante 
Tax sale, generally, post 
Timber, generally, post 

Trover, sale of property or conversion of proceeds 
thereof, § 103, pp. 510, 511 
Trusts, accounting, sale of common property, 

§ 79, p. 482 

Vendor and purchaser, generally, post 
Savings accounts, § 7, p. 364, n. 59 
School lands, cotenant not permitted to acquire title 
against cotenants, sale after reversion to state 
for nonpayment purchase contract, § 59, p. 424 
Seal, lease by eotenant for himself and his agent for 
cotenant, lessee as liable on covenant for rent, 
§ 113, p. 522 

'Secret profit, cotenant not permitted to obtain, § 17 
Seizin, §§ 24-43, pp. 383-405 

Covenant of, joinder of cotenants in action on, 

§ 142, p. 546, n. 99 
Per my et per tout, § 4 
Services, 

Compensation, services by tenant in common in 
care and management, common property, 

§ 68, pp. 457, 458 

Contract for working of land for share of pro¬ 
ceeds as contract service, not lease, § 68, 
p. 458 

Parties, joinder of all cotenants in action for 
services to common property, § 143 
Servitude, suspension until consent of cotenant, servi¬ 
tude granted by one cotenant, § 111, n. 22 
Set-off. Counterclaim and set-off, generally, ante 
Setting aside. 

Deeds and conveyances, specific portion of com¬ 
mon property, conveyance of, proof of preju¬ 
dice required, § 122, p. 538, n. 81 
Tax title, jurisdiction, § 76 

Settlements. Release or settlement, generally, ante 
Severable right, separate suits by tenants in common 
against cotenant, § 106 
Severance and termination, §§ 12-16 

Acquisition of all outstanding interests by one 
tenant, § 13 

Adverse possession of particular interest, § 12 

Agreement to sever, not terminating tenancy, § 12 

Destruction of property, § 12 

Division of common property, § 15 

Expiration of lease, § 12 

Forfeiture of interest, § 12 

Lapse of time not dissolving cotenancy, § 12 

Ouster of cotenant, § 16 

Partition, § 15 

Repudiation or abandonment of interest, § 12 
Sale or conveyance to third person, § 14 
Separate possession of parts not working sever¬ 
ance, § 15 

Unity of possession, destruction, § 12 
Shares, unequal, § 4 

Sheriff’s deeds, tenant in common not estopped to 
avoid deed to cotenant by accepting part of pui^ 
chase money, § 129 


1141 



TENANCY IN COMMON 


Silence, tenant in common not estopped to deny valid¬ 
ity of nnautliorized acts of cotenant by silence, 
§ 129 

Skidders, injunction against use causing irreparable 
injury to timbei*, § 96 
Soil, waste, taking away soil, § 52 
Specific performance, 

Costs, contribution, suit against infant devisees 
of deceased cotenant, § 68, p 452 
Lease, specific performance precluded where all 
tenants in common not bound by lease, § 113 
p. 518, n. 34 
Statutory provisions, 

Anne, statute of, 

Accounting for rents and profits, § 78, p. 476 
Action on the case for proceeds of sale of 
common property, § 101 
Assumpsit for rents and profits, availability 
of remedy, § 82 

Pleading in action between tenants in com¬ 
mon for accounting, § 78, p, 473 
Assumpsit, ante 
Waste, 

Assumpsit for waste, § 86 
Statute providing for action by cotenant as 
authorizing injunction, § 96 
Stock and stockholders, 

Joint tenancy, imperfect effort to create, § 8, 
p. 368, n. 55 

Pledge by one of two persons holding jointly 
under fictitious names as transfer!ng only his 
undivided interest, § 125 

Streets, rights of adjoining owners, § 8, p. 369 
Subrogation, 

Purchaser of specific portion of common property, 
§ 122, p. 538 

Taxes and assessments, tenant in common pay¬ 
ing, § TO, n. 79 

Separate assessments, § 68, p. 454 
Subsidies accounting by cotenant in possession, gov¬ 
ernment subsidies not considered as rents and 
profits, § 78, p. 477 

Successive grantees, cotenant, purchaser by metes and 
bounds not able to require other grantees to take 
land outside discretion, § 122, p. 538 
Successor in interest, improvements, enforcement by 
successor of cotenant of right to allowance for 
improvements to common property, § 78, p. 480 
Summary proceedings, tenants in common against 
third persons to recover common property, § 138 
Supports, lien, cotenant not entitled to lien for money 
paid for support of cotenant, § 70 
Surrender, lease of common property, necessity, con¬ 
currence of all cotenants, § 113, p. 520 
Survivorship, creating right of, § 6, n. 55 
Tax deeds void, possessors as tenants in common with 
heirs of common predecessor, § 7, p. 365, n. 59 
Tax sale, 

See, also, Tax title, generally, post 
Accounting, parties in action against purchasing 
cotenant who operated property with others, 

§ 78, p. 472 

Acquiring liens of equal priority, effect, § 8, p. 370 
Adverse possession, tenant in common purchasing 
tax title, § 64, p. 438 
Contribution, ante 


Tax sale—CJontinued 

Duty of tenant in common to redeem share of 
cotenant, § 64, p. 434 

Entry, writ of, against former cotenant redeem¬ 
ing property to himself, § 93 

Limitation of actions, 

Action by cotenant against purchaser of land 
bought at tax sale by tenant in common, 
§ 141 

Action to recover possession of common prop¬ 
erty, § 64, p. 439 

Redemption of property purchased by another 
co tenant, § 76, p 466 

Third person acquring title from purchasing 
co-owner, action against, § 64, p. 435, 
n. 56 

Partition, tenant in common acquiring title, limi¬ 
tation applicable, § 64, p. 439 

Possession, 

Nonpurchasing tenants immaterial to pur¬ 
chase by tenant in common for own bene¬ 
fit, § 64, p. 457 

Tenant in possession, protection interests of 
cotenants, § 64, p. 434 

Stranger, title acquired by tenant in common 
good against, § 64, p. 436 

Tenant in common precluded from purchasing 
for own benefit, § 64, p. 434 
Agent, acquisition by, § 64, p. 436 
Assignee from county of certificate for tax 
due prior to tenant acquiring interest, 
§ 64, p. 438 

Contribution, § 66, pp. 443, 444 
Different instruments, acquiring title by, § 64, 
p. 436 

Dissolution of cotenancy, effect, § 64, p. 438 
Evidence, remedy where statute malces tax 
deed prima facie evidence, title, § 64, 
p. 439 

Expiration of redemption period, effect, § 64, 
pp. 436, 437 
Fraud, 

Effect of statute providing that deed can 
he attacked only for fraud, § 64, 
p. 439 

Husband or wife of cotenant, pureliase 
by, constructive fraud, § 64, p 440 
Guardian of cotenant, purchase by, § 64, 
p. 437 

Husband or wife, 

Assertion of right by husband of co- 
tenant, § 64, p. 436, n. 72 
Purchase by husband or wife of cotenant, 

§ 64, p. 440 

Interests separately assessed, § 64, p. 436 
Laches and estoppel, losing benefit of pur¬ 
chase, § 64, p. 437 

Life tenants and remainderman, § 64, p, 436 
Limitation, action to recover posseBslon of 
common property, § 64, p. 439 
Necessity of existence of cotenancy, § 64, 
p. 437 

Possession of nonpurchasing tenants imma¬ 
terial, § 64, p. 437 

Proportionate redemption, effective statute 
permitting, J 64, p. 439 
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Tenant in common precluded from purchasing 
for own benefit—Continued 
Purchase for benefit of all heirs, § 64, p. 439 
Purchaser from cotenants not precluded 
^ from purchasing tax deed, § 64, p. 438 
Peimbursement of purchaser where sale de¬ 
clared void, applicability of statute, 
§ 64, p. 439 

Pepudiation or abandonment by cotenants, 
§ 64, p. 440 

Statute validating titles and sale inapplicable, 
§ 64, p. 39 

Successor of tenant in common, § 64, p. 438 
Tenant claiming adversely, § 64, p. 436 
TVaiver, 

Action for conversion of timber by purchaser, 
§ 103, p. 511, n. 48 

Cotenants to assert rights on purchase by 
one tenant in common, § 64, p. 440 
Waiver of cotenants of right to assert rights, 
§ 64, p. 440 

Tax title, 

See, also, Tax sale, ante 

Acduirement by tenant in common for own benefit, 
precluded, § 64, p. 434 

Conlribution, pui'chase by tenant, § 66, pp. 443, 
444 

Conveyance to two of thi'ee coparceners, not es¬ 
tablishing dependent chain of title, § 64, 
p. 435, n. 47 

Election to obtain benefit, purchase by cotenant, 
§ 64, p. 435 

Estoppel, canceling as cloud on title claims of 
CO tenant purchasing tax title, § 75 
Extinguishment, pui'chase of outstanding title by 
one CO ten ant, § 64, p. 434 

Mortgage sale, purchaser becoming tenant in com¬ 
mon precluded from acquiring tax title for 
own '^nefit, § 64, p. 437 
Ouster, acquisition by cotenant, § 34 
Purchase of, § 64, pp. 434, 435; § 66, pp. 443, 444 
Quieting title as against cotonant’s claim under 
tax title, applicability of statutes of limita¬ 
tions, § 99 

Betting aside, jurisdiction, § 76 
'Time, election to obtain benefit, purchase by co- 
tenant, § 64, p, 435 
Taxation, 

Adverse poBsession, ante 
Contribution, ante 

I>uty of tenants In common to pay, § 67, p. 446 
Extinguishment of tax claim, § 04, p. 434 
Ounrdlan and ward, ante 
Husband and wife, ante 

Interest and penalty, liability of tenant in posses¬ 
sion for purpose of carrying out will, § 67, 
p. 447, n. 54 

Ouster, presumption arising from payment of 
taxes over long period, J 30 
Payment, 

After purdm^ of land by cotenant for non¬ 
payment of taxes, S 67, p. 448 
Meet, paymwt by cotenant, § 67, p. 448 
Eiroportlonate share, 5 67, p. 447, m 47 
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Taxation—Continued 
Possession, 

Duty of tenant In possession to pay, 5 67, 
p. 447 

Konpurchasing tenants immaterial to pur¬ 
chase by tenant in common for own bene¬ 
fit at tax sale, § 64, p, 437 
Protection of interests of cotenants from tax 
sale by tenant in possession, § 64, p. 434 
Purchaser of interest of cotenant, liability for 
accrued taxes, § 120 
Remaindermen, ante 

State, payment by tenant in common of portionate 
share not discharging state’s lien, § 67, p. 447, 
n. 46 

Subrogation, ante 
Tax sale, generally, ante 
Tax title, generally, ante 

Tenant by severance, lessee under lease by cotenant 
of more than his share, § 113, p, 521 
Tenants in common defined, § 2 
Tender, 

Proportion of expenses incurred by tenant In 
^ common for recovery of possession, § 138 
Quieting title, tender of amount to reimburse 
eotenant for redemption of land and sub¬ 
sequent taxes, § 99 

Testamentary trusts, beneficiary running property, 
necessity of trustee’s cotenants’ consent to change 
of rental, § 113, p. 522, n. 80 
Theaters and shows, tenant in common of stage play, 
right to license third person to use and produce 
play, § 115 
Timber, 

Accounting, 

Profits produced through diminution of es¬ 
tate, § 47, p. 415 

Sale by cotenant, right of way, allowance, 

§ 79 

Waste, § 80 

Action on the case, destruction of trees on com¬ 
mon property, § 101 
Assumpsit for waste, § 86 
Burden of proof on accounting for waste, § 80 
Contribution, action to compel, defenses, § 88 
Gutting or destruction of timber as waste, § 54 
Defense in trover for waste, § 103, p. 512 
Evidence on accounting for waste, § 80 
Grantor’s cotenants not under duty to examine 
records to determine if grantor conveyed 
timber rights, § 119, p. 529 
Immature trees, cutting, waste, § 54 
Incidental relief of cancellation of deeds on 
accounting for waste, § 80, n 69 
Injunction, cutting or injuring by eotenant, in¬ 
junction as waste, f 96 
License to cut, § 115 

Necessity of consent of co tenant on license by 
cotenant to third person to cut timber, § 115 
Pleading in action for treble damages for waste 
for cutting and carrying away trees, § 100 
Proceeds, use in payment of taxes, insurance and 
for repairs, § 54 

Remedies of nonconsenting cotenants on licenses 
. to cut, § 115 

Right of each cotenant in respect to cutting and 
selling, § 23 
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TiinT>er—Continued 

Skidder, injuring common property oy use or, 
waste, § 54 

Trespass for cutting and carrying away wood, 
defense in action by tenant in common 
against third persons, § 140 
Trespass quare clausum, action against cotenant 
for cutting and removal of timber, § 100 

Trover, . 4 . 

Action against cotenant, recovery, extent or, 

§ 103, p. 513 
Waste, § 103, pp. 511, 512 
Trustee, cotenant recovering proceeds from sale, 

§ 47, p. 414 
Waste, § 54 

Assumpsit for waste, § 86 
Injunction, § 96 _ 

Not leaving sufficient timber to repair fences, 

§ 51 

Treble damages, §§ 57, 100 
Trover, § 103, pp. 511, 512 ^ 

Writ of estrepement, preventing cutting and re¬ 
moval without consent, § 105 

Title 

Accounting, necessity of establishing title, 

of accounting for rents and profits, § 78, 
p. 471 

Claiming from different sources, § 4 
Estoppel, tenant in common not estopped to as¬ 
sert, permitting cotenant to make improve¬ 
ments, § 74 1 , 

Foreclosure sale, common property, purchase oy 
cotenant for own benefit, § 60 
Mode of acquisition unlike, § 4 
Tax title, generally, ante 
Trespass to try title, generally, post 
Vendor and purchaser, outstanding title. Vendor 
and purchaser, generally, post 
Tort, parties defendant, joinder in actions against 
tenants in common, § 143 

Treble damages, ^ 

Debt, recovery of treble damages for waste, § 90 
Pleading, action for waste for cutting and carry¬ 
ing away trees, § 100 
Timber waste, §§ 57, 100 

. Trespass quare clausum as proper remedy for 
treble damages for waste in accordance with 
statute, § 100 
Waste, §§ 57, 100 
Trees 

Injunction against threatened removal or destruc¬ 
tion of trees on boundary line of adjoining 
owners, § 96 

standing on boundary line, ownership, § 7, p. 365, 
n. 59 
Trespass, 

Availability of remedy to tenant in common, § 100 
Chattels, action against cotenant, destruction 
of property, § 100 

Conclusiveness of judgment in ejectment action, 
§ 100 
Damages, 

Action against cotenant, § 100 
Recovery by owner of undivided one-half, 
§ 138 

Defenses, § 100 


Trespass—Continued 

^^'^^Cotenant ejecting third person entering un¬ 
der license from cotenant, § Hu 
Necessity of judgment in, § 100 
Evidence, trespass for waste, §100 
Joinder of parties plaintiff, action by cotenants 
against third persons, § 142, p. 548 
Lease by cotenant of more than his share, lessee 
as trespasser, § 113, p. 521 
Licensee of cotenant making entry on common 
property not liable to nonconsenting coten¬ 
ants, § 115 

Measure of damages, § lOO 

Mesne profits, trespass for, § 100 . . ^ 

Necessity of ouster and of judgment in ejectment,. 

Occupation of separate parts of common property 
by agreement, effect, § 100 , « 

Pleading in action against cotenant, § ibu 
Possession, right of tenant in common to recover 
possession in trespass action, § lOO, n. J 

Quare clausum, § 100 s ina 

Right to maintain action against cotenant, § IW 
Tenant in common on common property, § ^0, 
n. 52 

Timber ante 

Waste, trespass for, remedy under statute, § lOO 
Prespass on the case, § 101 

Crespass to try title _ 


Burden of establishing ouster, § 102 
Conveyee of specific portion of common property, 
§ 122, p. 537, n. 69 

Evidence, actions between tenants in common ana 
third persons, § 145 

Failure to tender defendants any portion or 
purchase price for deed inuring to benefit of 
plaintiff’s predecessor as cotenant, § 102, n, 99» 
Judgment and relief, § 102 
Parties, § 102 

Joinder of parties plaintiff, action by co- 
tenant against third persons, § 142, p. 548 
Questions for jury, § 102 


Actions by tenants in common against third 
persons, § 133 

Acts rendering future enjoyment by cotenant im¬ 
possible, § 103, p. 510 

Agreement for division of severable property, 
action after demand and refusal of cotenant 
to deliver, § 103, p. 512 

Conversion of proceeds of sale of property, § 103, 
p. 511 

Defenses in action against cotenant, § 103, p. 512- 

Demand, necessity before bringing action against 
cotenant, § 103, p. 512 

Destruction of common property by tenant in 
common, § 103, p. 511 

Divisibility of property as affecting right to main¬ 
tain action, § 103, p. 512 

Evidence in action against cotenant, 8 3103, p. 513 

Limitation of action against cotenant, 1103, p. 512 

Parties in action against tenant ha common, § 103». 
pp. 512, 513 
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Trover—Continued 

Pleading in action against cotenant, § 103, p. 513 
Questions for jury, actions against eotenant, 

§ 103, p. 513 

Recovery, extent of, action against cotenant, 

§ 103, p. 513 

Right to maintain action against cotenant, § 103, 
pp. 509, 510 

iSale of property or conversion of proceeds there¬ 
of, § 103, pp. 510, 511 
Timber, ante 

Waste by tenant in common, § 103, p. 511 
Trust deeds. Mortgages, generally, ante 
Trustees, 

Part owner joining with others in conveying to 
self as trustee, purchaser not required to 
accept conveyance unless trustee conveys 
in individual capacity, § 120 
Purchaser from cotenant of more than his inter¬ 
est, trustee for nonconsenting cotenant, § 119, 
p. 530. 

Rents, income and profits, ante 
Trusts, 

Accounting, sale of common property, § 79 
Acquisition of water rights by cotenant, failure 
of cotenant to contribute costs in developing, 
effect in suit to establish trust of right, § 66, 
p. 444, n. 97 

Circumstances negativing rule of inurement of 
purchase of outstanding title inapplicable, 

§ 59, p. 423 

Encumbrance of purchase of outstanding en¬ 
cumbrance by cotenants for own benefit, § 62 
In invitum, appropriating rents to own use, 
eotenant in remainder, § 17, n. 20 
Landlord and tenant, renewal by cotenant of 
lease in own name, § 65 

Legal title acquired by coparcener held In trust 
for coparceners, § 59, p. 424 
Redeeming title after foreclosure sale, tenant in 
common holding title in trust for cotenants, 
§ 61 

Unincorporated associations, ownership of property, 
§ 7, p. 366 

Unity of possession, § 5 

Use and enjoyment, equal rights of cotenants, § 20 
Use and occupation, 

Accounting, 

Amount recoverable, § 78, p. 477 
Availability of remedy, § 78, p. 468 
Credit, improvements made with acquiescence 
of tenant in common, § 78, p. 480, n, 26 
Net profits before cotenant asserted claim, 
I 78, p. 477, n. 90 
Pleading, § 78, pp. 473, 474 
Assumpsit for use and occupation by cotenant, 
§ 83 

Bar to action by cotenants against tenant in 
common, § 140 

Rent, recovery of, joinder of parties, § 142, p. 547 
Trespass on the case, action against cotenant, 
S 101 

Vendor and purchaser, 

Accounting, sale of common property, § 79 
Aasumpsit for money had and received, one tenant 
receiving proceeds of sale of common prop¬ 
erty, 8 S4 


Vendor and purchaser—Continued 

Authority to eotenant to sell or find purchaser 
not authority to sign contract of sale, § 119, 
.p. 530, n. 90 

Bad faith of co tenant, permitting premises to be 
sold and afterwards acquiring title, evidence, 

§ 59, p. 422, n. 59 

Compromise of litigation, inurement to benefit of 
cotenant, § 59, p. 423, n 59 
Contribution, 

Payments on land contract by cotenant, § 68, 
p. 455 

Purchase or extinguishment of title, interest, 
or claim, § 66 

Taxes paid prior to purchase of interest by 
cotenant, § 68, p. 454 

Cotenant’s interest, purchase of, rule preventing 
buying of outstanding title inapplicable, § 59, 
p. 427 

Credit, tenant in common giving credit where 
he should have demanded cash, effect, § 79 
Defective or void title, cotenancy based on, pur¬ 
chase of real title by one of cotenants, § 59, 
p. 425 

Delay in electing to share in purchase by one of 
cotenants of outstanding title, claim or in¬ 
terest, § 59, p. 423 

Different titles, cotenants holding by, purchase 
by one of cotenants of outstanding title or 
claim, § 59, p. 426 

Distribution of proceeds of sale, § 18 
Duty of tenant in common to purchase outstand¬ 
ing title, § 58 

Election to share in benefit of cotenant’s acquisi¬ 
tion of outstanding title, claim or interest, 

§ 59, p. 423 
Estoppel, 

Cotenant purchasing outstanding title to 
claim rights, § 59, p. 424 
Sale by cotenant of more than his share, 
nonconsenting cotenant not estopped to 
deny invalidity of contract, § 119, p. 531 
Executory contract for sale of cotenant’s interest 
not creating tenancy in common, § 8, p. 370 
Express agreement affecting rule that purchase 
of outstanding title inures to benefit of co- 
tenants, § 59, p 423 

Extinguishment of title, interest or claim, 
§§ 58-66, pp. 422-424 

Fiduciary relationship, basis, rule forbidding 
purchase of outstanding title and setting up 
against co-tenants, § 59, p. 425 
Forfeiture, severance of cotenancy, § 12 
Hostile claims, purchase by cotenant, § ^59, 
pp. 423-425 

Improvements, recovery for, § 68, p. 452 
Inurement to benefit of cotenants of purchase of 
outstanding title or interest by one of co- 
tenants, § 59, pp. 423-427 

Joint contract to convey to third persons, obliga¬ 
tion of each tenant, § 133 
Judicial sale, generally, ante 
Land excepted from conveyance under which 
cotenants acquired title, purchase by one of 
cotenants, § 59, p. 425 

Legal title acquired by coparcener held in trust 
for coparceners, § 59, p. 424 
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Limitation of actions, accounting, sale of com¬ 
mon property, § T9 
Mines and minerals, ante 
Mortgages, generally, ante 

Necessity of existence of cotenancy for purchase 
of outstanding title to inure to benefit of 
cotenants, § 59, p. 425 
Notice, 

Cotenant’s purchase of outstanding title, 
claim or interest, § 59, p. 423 
Purchase by cotenant of outstanding title and 
adverse claim essential to repudiation or 
abandonment of rights, § 59, p. 427 
Purchaser without notice of interest of co- 
tenants as not bound by secret eQuities, 
§ 119, p. 529 

Option by cotenant to sell entire property, effect, 
§ 119, p. 531 

Option purchase by cotenant inures to common 
benefit, § 59, pp. 422, 423 

Ouster, executory contract of sale by tenant and 
possession thereunder, § 31 
Outstanding title, § 58; § 59, pp. 422-427 
Part owner, purchaser from not entitled to relief 
against other part owner not party to con¬ 
tract, § 139 

Parties, joinder of parties defendant in action 
for price, § 143 

Presumption that cotenant purchased outstanding 
title for benefit, § 59, p. 422 
Public lands, purchase by cotenant, cotenants 
as sharing in title, § 59, p. 424 
Purchase of title, interest, or claim, §§ 58-66, 
pp, 422-444 

Quitclaim deed, cotenancy based on, cotenant 
not precluded from purchasing and assert¬ 
ing outstanding title, § 59, p, 425 
Ratification of sale by cotenant of more than his 
share, § 119, pp. 529, 531 

Refusal of purchaser to receive property without 
authority of cotenants, § 119, p. 529 
Repudiation or abandonment of rights by coten¬ 
ant after purchase of outstanding title by 
tenant in common, § 59, pp. 426, 427 
Rescission, agreement not binding on cotenants, 
§ 119, p. 531 

Rights and liabilities of, 

Cotenants as to third persons, § 119, 

pp. 529-531; § 120 

Grantees on cotenant’s sale of more than his 
share, § 119, p. 529 

Sale by cotenant of more than own share or in¬ 
terest, § 119 

Fraud of rights of eotenants, § 128 
Sharing purchase price upon sale, § 44 
Trusts, 

Accounting, sale of common property, § 79 
Circumstances negativing, rule of inurement 
to benefit of cotenants of purchase by 
one tenant inapplicable, § 59, p. 423 
Legal title acquired by coparcener held in 
trust for coparceners, § 59, p. 424 
Undivided interest of cotenant, contract to sell, 
§ 120 

Vendor’s lien, applicability of statute precluding 
tran-saction between cotenants, § 72 


Verdict and findings. 

Adverse possession, § 42 

Ejectment for restoration of joint possession, 
§ 92, p. 496 

Setting aside, erroneous instructions as to one 
cotenant, verdict rendered against two co- 
tenants, § 148 

Special interrogatories in irreconcilable conflict 
with general verdict, accounting for rents 
and profits, § 78, p. 476 

Vessels, contribution, co-owner discharging in build¬ 
ing expenses, liens arising from owner’s failure to 
pay share of expenses, § 66, p. 443 
Waiver, 

Adverse possession, waiver or abandonment of 
title acquired, § 39 

Lien of cotenant for contribution, § 70 
Tax sales, ante 

Tax title purchased by cotenant, waiver of co- 
tenants to assert right, § 64, p. 440 
Timber, waiver of action for conversion by pur¬ 
chaser at tax sale, § 103, p. 511, n. 48 
Waste, §§ 50-57, pp. 418-21 
Accounting, § 80 

Injunction, ancillary relief, §§ 80, 96 
Alienation, subsequent alienation not defeating 
right to recover for, § 50 
Assumpsit, § 86 
Set-off, § 86 

Common law action of account or bill of account¬ 
ing, § SO 

Creditor, liability to creditor of deceased co- 
tenant, § 50 

Debt, recovery of treble damages, § 90 
Defined, § 51 

Ejectment action for restoration of joint posses¬ 
sion, damages for waste, § 92, p. 497 
Evidence in action for accounting, § 80 
Excavation and removal of rock, conversion of 
proceeds of sale, § 53 
Executors and administrators, ante 
Inapplicability of statute, claim of fee, treble 
damages, § 57 
Injunction, § 96 

Accounting, ancillary relief, §§ 80, 96 
Licensee of cotenant, § 115 
Jurisdiction of courts of equity in suits for ac¬ 
counting, § 80 
Liability to cotenant, § 50 
Measure of damages on accounting, g 80 
Mill or mill fixtures, severance and removal, 
§ 56 

Mines and minerals, ante 

Neglect of life tenant and others to pay taxes 
and make repairs, § 51 
Oil and gas, ante 

Ouster, immaterial to right of action, § 60 
Parties in actions for accounting, § 80 
Partition, accounting, incident to right to parti¬ 
tion, § 80 

Soil, taking away, § 52 
Statutory provisions, ante 
Timber, ante 

Treble damages, §§ 57, 100 

Trover, action against cotenant, g 103, p, 511 

What constitutes, § 51 
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Water charges, contribution, payment by cotenant, | 
§ 68, pp. 455, 456 

Water districts distributing appropriation as co- 
tenants, § 7, p. 367, n. 89 
Water rights, 

Acquisition by cotenant, failure of cotenant to 
contribute costs in developing, effect in suit 
to establish trust of right, § 66, p. 444, n. 97 
Action on case, diversion or obstruction, § 101 
Appropriation, abandonment of right, liability to 
cotenants, § 24 
Contribution, 

Cost of maintaining irrigation ditch, § 68, 
p. 450 

Tenant in common acquiring land overflowed 
because of dam, § 66, p. 443 
Creation and existence of relationship, § 7, p. 367 
Diversion of flow, right to recapture, § 24 
Improvement of ditches, objection by tenant in 
common, § 67, p. 445, n. 22 
Injunction against interference by cotenant, § 98 
(Necessity of unity of possession extending to user, 
§ 5 

Seepage, loss by after diversion, not injury to co- 
tenants, § 24, n. 74 


Water rights—Continued 

Third persons, right of a tenant in common, as 
against, § 24 
Unity of possession, § 5 
Use and enjoyment, § 24 

Cotenant’s use of more than share, liability, 
§ 47, p. 416 

Wills, 

Contingent remainder, devisee’s estate not tenant 
in common with those acquiring contingent 
remainder, § 9 

Devise to co-tenants and family, § 8, p. 368, n. 94 
Entry of cotenant-distributees sufficient to give 
cotenants seizin, § 26 
Ouster, 

Cotenant’s entry to entire property under de¬ 
vise, § 33 

Exercise of rights under will, § 33, n. 59 
Taxes, interest and penalties, liability of tenant 
in possession for purposes of carrying out 
will, § 67, p. 447, n. 54 

Writ de reparatione facienda, common law remedy 
against cotenant for repairs, § 104 
Writ of estrepement, preventing cutting and removal 
of timber without consent, § 105 
Wrongful detention by cotenant, damages, § 20 
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TENDER 


Generally, §§ 1-74, pp. 556-596 
Abandonment by neglect to keep tender good, § 45 
Abandonment of specific articles by tenderer, § 46 
Ability to pay, 

Burden of proof, § 67 
Evidence, §§ 69, 70 

Written offer as dispensing with present ability 
to pay, § SI 

Ability to perform, § 29 
Evidence, §§ 69, 70 

Excuse for nontender affecting tenderer’s duty 
to show, § 5, p. 561 

Abse nee 

Effect of tender during unliquidated damage ac¬ 
tion in jury’s absence, § 51, n. 79 
Equivalent of tender to agent or servant to ten¬ 
der to absent principal, § 40 
Waiver of production of money, § 34 
Absence of creditor as affecting place of, § 18 
Absolute tender as essential, § 32, pp. 573-575 
Acceptance, 

Burden of proof of tenderee’s authority to ac¬ 
cept, § 67 

Effect of tender with respect to acceptance, § 52 
Tenderee’s withdrawal of money paid into court 
as acceptance of tender, § 64 
Accord and satisfaction, admission of liability by 
tender in, § 51 
Actions, 

Bar to action on debt or obligation by tender, 
§ 50, p. 581 

Effect of tender after action brought, § 50, p. 581 
Sufficiency of tender after action brought, § 16 
Tender after action is brought, 

Amount of payment into court, § 59 
Averment in plea of tender of specific 
amount, etc., § 56, p. 586 

Tender after commencement of suit, evidence, 
§57 

Termination of tender by institution of action, 
§ 45, n. 5 

Actual offer as essential, § 28 
Actual production, 

Dispensing with such production by written offer, 
§ 31 

Waiver of actual production of money or thing, 
§ 34 

Actual production of thing tendered as essential, § 30 
Ad^iissibility of evidence, § 69 

Admission, plea of tender or plea of tender accom¬ 
panied by payment of money into court, § 66 
Admission of liability, § 51 
Agent, 

Amount of tender to agent, § 7 
Clerk of court in receiving money tendered as 
depositor’s agent, § 62 

Corporation’s agent as person to whom tender 
made, § 41 


Agent—Continued 

Denial of authority to receive money as waiver 
of production, § 34 
Person to whom tender made, § 40 
Persons by whom tender may be made, § 35 
Place where creditor on removing from state 
leaves an agent, § 18 

Referring of part payment to principal as refusal 
of tender, § 5, p. 561 

Waiver of objection to tender by agent, § 38 
Airplanes, evidence of seller’s tender to buyei of re¬ 
fund of down payment, § 70, n. 26 
Ambiguity, § 27 ^ 

Amendment of pleading, 

Change payment into court to a conditional pay¬ 
ment, § 66 

Plea of tender, § 56, p. 587 
Amends, availability of tender of amends, § 4 
Amount, 

Ability to pay amount due as essential, § 29 
Admission by tender of an amount clue, § 51^ 
Averments in plea of privilege, § 56, pp. 585, 586 
Burden of proof, § 67 

Conditioning acceptance on admission that no 
more is due, § 32, p. 574, n. 3 
Evidence, § 69 
Payment into court, § 59 

Amount tendered or admitted to be due^ 
§§ 58-64, pp. 688-591 

Specially pleading waiver of right to insist ten¬ 
der was too small, § 56, p. 586 
Sufficiency of tender, §§ 7-12, pp. 562-565 
Unconditional acceptance as payment and dis¬ 
charge of debtor, § 52 

Waiver of informality of tender by refusal on 
ground of insufficiency in amount, § 34 
Waiver of objection on ground of person to whom 
made by objection to amount, § 43 
Appeal in actions involving, § 74 
Appointment of place, § 18 
Appraisal, allegations in plea, § 56, p. 586 
Assignment, tender to assignor on assignee’s refusal 
to perform, § 39 
Attorney, 

Mistake causing payment into bank instead of 
into court, § 62 

Waiver of production of money by referring 
debtor to tenderee’s attorney, § 84 
Attorney’s fees, inclusion in amount of tender, j 8* 
Auditors, payment to, 8 62 
Availability, §§ 3-5, pp. 559-561 
Premature tender, § 15 

Waiver of objection to tender as unavailable un* 
less pleaded, § 66, p. 5S5 

Avoidance by tenderee’s return of tender, f 62 
Bailment, 

Relationship on tenderee’s refusal of specific arti¬ 
cles, § 53 
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Bailment—Continued 

Tenderer’s duty as creditor’s bailee to protect 
specific chattels, etc., § 46 
Balance over offset, § 10 
Waiver of objection, § 12 
Bank notes as medium of tender, § 22 

Plea of tender that notes tendered were cur¬ 
rent, § 56, p. 586 

Proof of averments of tender, § 57 
Waiver of objection to tender of bank notes, § 26 
Banks, 

Deposit in bank of money tendered, § 48 
InsuflSciency of tender of assignment of account 
in closed bank, § 29, n. 70 
Notice of tender to, § 27, n. 44 
Bar, plea of tender as plea and bar to action, § 55 
Bonds, medium of payment into court, § 61 
Bonus, making tender by way of, § 4 
Bookkeeper, person to whom tender made, § 40 
Breach of contract. 

Admission of no damages where tenderer of con¬ 
tract price brings action for breach of con¬ 
tract of sale, § 51, n. 80 
Availability of tender, § 4 
Burden of proof, §§ 67, 68 
Cashier’s check, objection to tender of, § 26 
Certificates of deposit, I 

Medium of payment into court, § 61 
Waiver of objection to tender of, § 26 
Certified check as medium of tender, § 23 

Allegations in plea of tender, § 56, p. 586 
Change, 

Objection to demand that change be furnished, 

§ 12 

Sufliciency of tender of more than sum due af¬ 
fected by demand for change, § 9 

Checks 

Burden of proof of waiver of objections to 
medium of tender, § 67 
Evidence, § 70, n. 24 
Medium of payment into court, S 61 
Medium of tender, § 23 

Notation on check tendered of payment under 
protest, § 32, p. 574 

Sumeiency of tender of check as rent, § 6 
Waiver of objection to tender of, § 26 
Clerk, person to whom tender made, § 40 
Clerk of court, delivery of money to, § 62 
Commencement, sufficiency of tender after com¬ 
mencement of action, § 16 

Commencement of suit, evidence as to tender after 
commencement of suit, § 57 


Common law, _ _ 

Ability to perform at time of offer as essential, 

5 20 ^ ^ 
Deeming tender as common law tender in absence 
of notice of payment into court, § 68 
Definition, f 1, p. 558, n. 1 
Place of tender, § IS . « 

Proof under general issue or denial, § 57 , 

Time, § 13 

When tender available, M 
Withdrawal of money paid into court, §64 
Written proposal pay as insufficient, § 31 
Ooncluslveness as admission of liability, § 
Conditional sales, inclusion of expenses in amount 
of tender, | 7, m 7IS 


Conditions, § 32, pp. 573-575 

Amendment of pleadings to change payment into* 
court to conditional payment, § 66 
Demurrer to plea importing condition of tender, 

§ 56, p. 587 

Deposit of money tendered unconditionally, § 4S 
Duty of return on misunderstanding as to wheth¬ 
er tender was conditional, § 52 
Necessity of unconditional tender for admission 
of liability, § 51 
Questions of law and fact, § 71 
Tenderee’s withdrawal of money paid into court 
on conditional tender, § 64 
Waiver of conditional character of written 
tender, § 31 

Waiver of objection that tender is conditional,. 

§ 34 

Written offer as not dispensing with uncondi¬ 
tional offer, § 31 
Conditions precedent. 

Accompanying tender by conditions as to per¬ 
formance, § 32, p. 574 

Effect of payment into court where tenderer seeks 
relief for which tender is condition preced¬ 
ent, § 65 

Payment of costs as condition to withdrawal of 
money paid into court, § 64 
Risk of loss where payment into court is made 
as condition precedent to relief, § 65 
Conduct as waiver of tender, § 5, pp. 559--561 
Corporate bonds, 

Conditional offer to deliver bonds as insufficient 
tender, § 32, p. 574 
Medium of tender, § 21 
Corporate officer. 

Person to whom made, § 41 
Sufficiency of tender to such officer, § 41 
Waiver of objection that tender was made to 
officer, § 43 
Corporations, 

Sufficiency of tender to officer of corporation, 

§ 41 

Waiver of objection that tender was made to of- 
ficer, § 43 

Costs, 

Averment in plea of amount for costs, § 56, p. 586 
Defendant relieved of costs by tender, § 50, p 581 
Inclusion in amount of tender, § 8 
Inclusion of costs in payment into court, § 59 
Payment as condition to withdrawal of money 
paid into court, § 64 

Waiver of objection for failure to include costs, 

§ 12 

Counting money, § 30 
Creditor as person to whom made, § 39 
Crops, effect of tender by tenant, § 53, n. 17 
D axn aaes 

Creditor’s liability for debtor’s damages by re¬ 
fusal to accept, § 50, p. 581 
Effect of tender, § 50, p 581 
Evidentiary value of tender as to amount, s 
Inclusion in amount of tender, § 7 
Plea in bar of action instead of in bar of dam¬ 
ages as bad, § 55 
Time of tender, § 13 
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Day, time of tender, § 14 

Where payment may be made on or before day 
named, § 15 

Declaration as waiver of tender, § 5, pp. Spy, onu 

Defect, demurrer to defective plea, § 56, p. ooT 

Effect of tender and payment into court on, ^ b 
Tenant’s tender of rent as defense in ejectmen 
suit, § 50, p. 582 

Tender after action brought as defense to action, 

§ 50, p. 581 

Deficiency in amount, §§ 7-12, pp. 562-565 

Definiteness and certainty, § 27 

Demurrer to plea of tender, § 56, p 587 
Motion to make plea of tender more definite and 
certain, § 56, p. 587 

Definitions, § 3 

Demands, ^ c i-i 

Amount of tender on several demands, § n 
Averment of subsequent demand in reply to plea, 

§ 56, p. 587 

Avoidance of prior tender by subsequent demand, 

§ 49 

Change affecting sufficiency of tender of more 
than sum due, § 9 ^ • 

Conditional tender demanding surrender of evi¬ 
dence of indebtedness, § 32, pp. 574, 575 
Objection to demand that change be furnished, 

§ 12 

Subsequent demand by creditor for thing ten¬ 
dered, § 49 4 .* 

Unjustifiable demand as waiver of production or 

money, § 34 . 

Vitiation of tender by demanding receipt or dis¬ 
charge, § 32, p. 575 

Demurrer to plea of privilege, § 56, pp. 586, 587 
Dependency of right on performance of duties as 
making tender necessary, § 3 
Deposit in bank or other depositop, §§ 19, 62 

Insufficiency of tender of assignment of account 
in closed bank, § 29, n. 70 

Deposits, money tendered in bank or other place, § 48 
Destruction of specific articles after tender and re¬ 
fusal, § 53 

Destruction of specific articles by tenderer, § 46 

Direction of verdict, § 71 

Discharge, 

Conditioning tender on receiving a discharge, 
§ 32, p. 575 

Liability of tenderer by tender of specific articles, 
§ 53 

Lien by tender, § 50, p. 581 

Offer of sum in full discharge as insufficient 
tender, § 32, p. 573 

Unconditional acceptance as discharge of debtor, 
§ 62 

Dismissal of action on plainti]ff’s election to take 
money tendered, § 74 

Dismissal of appeal or action on ground of with¬ 
drawal of money paid into court, § 64 
Distinguished from other transactions, § 2 
Drafts 

Evidence as to value of drafts tendered, § 69 
Medium of tender, § 24 
Objection to tender of draft, § 26 


®^®Failure to pay amount tendered or admitted to 
be due into court, § 58 

Plea of tender or payment into court, §§ 65, 66, 
pp. 591-593 ^ 

SuTjsequent demand and refusal to pay, § 

Tender, §§ 50-53, pp. 6S0-584 ™ f tender 

Instructions to jury as to effect of te ue , 

o 

Ejectment, defense of tender of rent by tenant, § 50, 

Emergency housing or rent laws, sufficiency of tendei 
of rent, § 6 

^^^Rules as to tender in actions at law^ not 
binding on court of equity, § 5, p ooJ 
Sufficiency of tender after suit is filed, § lb 
Evidence, §§ 57, 67-70 

Conditional tender demanding surrender of evi¬ 
dence of indebtedness, § 32, pp 5(4, o75 
Conditioning tender on proof being produced, § 3-, 

DisAs^ng by tender with proof essential to 
recovery on obligation or cause of action, 

§ 51 

Mistake by tenderer to rebut inference debt was 
admitted, § 51 . 

Objections to introduction of evidence in sup¬ 
port of plea, § 58 

Valid tender as dispensing with necessity of prov¬ 
ing payment of sum tendered, § 50, p. 581 
Excuses for nontender, § 5, pp. 559-561 
Evidence, § 70 

Expenses, inclusion in amount of tender, § 7 
Findings, § 73 

Formal defects, § 27 i 

Fraud, effect of tender of money paid under fraudu¬ 
lent settlement, § 52 
Friend’s tender, § 35 

General issue or denial, proof under, § 57 
Good faith, § 27 

Evidence, § 70 , * 

Written offer as not dispensing with good faith, 

§ 31 

Gratuity, making tender by way of, § 4 
Harmless error in actions involving, § 74 
Ignorance as excuse for nontender, § 5, p. 561 
Inability of tenderee to perform affecting necessity 
of keeping tender good, § 45 
Infants, relative as person by whom tender may be 
made, § 35 

Inference. Presumption, generally, post 
Informality, § 27 , « o 

Inspection of property prior to tender thereof, § 33 
Instructions to jury, § 72 
I nterest 

Effectual tender by person having interest In con¬ 
sequences, § 35 

Inclusion in amount of tender, § 8 
Person to whom tender made after transfer of 
creditor’s interest, 5 39 

Termination of obligation relative to interest by 
tender, § 50, p. 581 

Waiver of ob^tion of failure to Include interest, 
§ 12 
Issues, § 57 

Joint creditors, person to whom tender made, 5 42 



TENDER 


Joint debt to one of seyeral joint creditors, § 42 
Joint debtors, § 36 
Joint tender by several tlebtors, § 36 
Judgment, § 74 

Judicial admission of liability, § 51 
Justice’s court, payment of money to justice, § 62 
Keeping tender good, §§ 45-40, pp. 578r-580 
Allegations in plea of tender, § 56, p. 586 
Burden of proof, § 67 
Evidence, § 70, n. 24 

Payment into court of amount tendered or ad¬ 
mitted to be due, §§ 58-64, pp. 588-591 
Questions of law and fact, § 71 
Lawful money not legal tender, waiver of objection 
to tender, § 26 
Legal tender. 

Medium of payment into court, § 61 
Medium of tender, § 21 

Objection municipal warrants are not legal 
tender, § 26 

Liens, 

Conditioning offer to pay on satisfaction and 
release of record, § 32, p. 574 
Discharge or termination by tender, § 50, pp. 581, 
582 

liquidated demand, time of tender, § 13 
Loss of specific articles after tender and refusal, 
§ 53 

Mailing of money order as tender, § 27 
Manner, §§ 27-34, pp. 570-^76 

Keeping tender good, §§ 47, 48 
Medium, §§ 21-26 

Averments in plea of tender, § 56, pp. 585, 586 
Burden of proof as to waiver as to medium of 
tender, § 67 

Payment into court, § 61 
Merits, plea of tender as plea to merits, § 55 
Mistake, 

Evidence to rebut inference debt was admitted, 

§ 61 

Payment of money tendered into bank instead of 
into court, § 62 
Tendering amount, § 7 

Withdrawal of money paid into court by mistake, 


§ 64 

Money orders, 

Mailing of money order as tender, § 27 
Objection to tender of money order, § 26 
Offer by tender of postal money orders, § 28 
More than sum due, § 9 

Mortgages, medium of payment into court, § 61 
Motion to make plea of tender definite and certain, 


§ 56, pp. 586, 587 
Municipal warrants, 

Medium of tender, § 21 

Objection to medium of tender, § 26 ^ 

Mutual or dependent obligations, conditioning tender 
on performance, § 3*2, p. 574 
Nature, 1, 2 

Plea of tender, S 55 
Necessity, |§ 3-5, pp- 559-561 

Ability to perform, § 29 . 

Absolute and unconditional tender, § 32, pp. 573 


575 

Counting money, § 30 

Keeping tender good, §§ ^ ^ 

Objection to tender be specified, § 6 


Necessity—Continued 

Payment into court of amount tendered or ad¬ 
mitted to be due, § 58 
Pleading tender, § 54 
Presence of witnesses, § 30 
Renewal of tender made and refused, § 44 
Sunset, tender prior to, § 14 

Unconditional tender for admission of liability, 

§ 51 

Waiver of objection to tender as unavailable 
unless pleaded, § 56, p. 585 
Neglect to keep tender good as abandonment, § 45 
Notes, 

Conditioning pa 5 Tiient on surrender of note, § 32, 
p. 574 

Effort to borrow money to pay off as insufficient 
tender, § 29 

Medium of payment into court, § 61 
Operation of tender at bank though note not then 
at bank, § 50, p. 581, n. 62 

Termination of tender of amount due by institu¬ 
tion of action, § 45, n. 5 

Notice, 

Payment into court, § 63 

Person to whom tender made provided debtor 
has notice of transfer of creditor’s interest, 

§ 39 

Tenderee to tenderer that tender is to be held 
for investigation, etc., § 52 
Notice of tender, § 27, n. 44 
Objection, 

Amount of tender, § 12 

Amount tendered on several demands insuffi¬ 
cient to pay all claims, § 11 
Defendant’s objection to form of action after 
payment into court, § 66 
Improper place, § 20 

Introduction of evidence in support of plea, § 58 
Manner of tender, § 34 
Medium of tender, § 26 

Necessity that grounds of objection to tender be 
specified, § 6 

Person to whom tender was made, § 43 
Persons by whom tender made, § 38 
Tender of more than sum due, § 9 
Time of tender, § 17 
Waiver, post 

Offer and tender distinguished, § 2 
Offer to pay, § 28 

Conditional offer as insufficient tender, § 32, p. 574 
Condition on surrender of evidence of indebted¬ 
ness, § 32, p. 574 

Extinguishment of obligation, § 50, pp 580, 581 
Insufficiency in absence of production of thing 
tendered, § 30 

Offer to pay or perform in writing as sufficient, § 31 
Offer to purchase as not a tender, § 27 
Officers of corporations. Corporate officers, ante 
Other transactions distinguished, § 2 
Part payment, agent’s reference of matter to princi¬ 
pal as refusal of tender, § 5, p. 561 
Part performance taking contract out of statute of 
frauds, § 50, p. 581 ^ 

Partner, evidence of tender by, § 70, n. 24 
Payment, equivalent of tender, § 50, p. 581 
Unconditional acceptance as payment, § 52 
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Payment in full, 

Condition of tender, § 32, pp. 573, 574 
Election by tenderee to accept by refusal to re« 
turn, § 52 

Payment into court, allegations in plea of tender, 
§ 56, p. 586 

Payment into court and tender distinguished, § 2 
Payment into court of amount tendered or admitted 
to be due, §§ 58-64, pp. 5SS-591 
Admission by payment into court, § 66 
Burden of proof, § 67 
Effect, §§ 65, 66, pp. 501-593 

Judgment on plaintiff’s election to take money 
tendered, § 74 

Questions of law and fact, § 71 
Performance, equivalent of tender, § 50, p. 581 
Personal representative, 

Person to whom tender made, § 39 
Tender by, § 35 
Persons by whom made, §§ 35-38 
Persons to whom made, §§ 39-43 

Question of law or fact whether tender made to 
proper person, § 71 

Persons to whom payment into court made, § 62 
Place, §§ 18-20 

Absence of person as waiver of production of 
money, § 34 

Allegations in plea of tender, § 56, p. 585 
Subsequent demand by tenderee for thing ten¬ 
dered, § 49 
Pleading, 

Admission by plea of tender or plea of tender 
accompanied by payment into court, § 66 
Appellate court, tender not pleaded in action in 
lower court, § 74 

Effect of plea of tender, §§ 65, 66, pp. 591-693 
Irregularity of plea where notice of payment into 
court not given, § 63 

Plea of tender with profert in curia without de¬ 
posit in court as bad, § 58 
Pleading tender, §§ 51r-57, pp. 584-587 
Possession by. 

Tenderer for tenderee of specific articles, § 46 
Tenderer of money tendered, §§ 47, 48 
Premature tender, § 15 
Presumptions, §§ 67, 68 

Acceptance of tender, § 52 
Evidence to rebut evidence debt was admitted, 
§ 51 

Production, written offer as dispensing with produc¬ 
tion of money or thing, § 31 
Production of thing tendered, § 30 

Evidence to support averment of tender, § 67, 
n, 75 

Waiver of, § 34 
Profert in curia, 

Allegations in plea of tender, § 56, p. 580 
Notice of payment into court, § 63 
Plea of tender with profert without deposit In 
court as bad, § 58 
Proof. Evidence, generally, ante 
Proposal or proposition and tender distinguished, § 2 
Protest, 

Effect of tender under protest as admission of 
liability, § 51 

Sufiaciency of tender under protest, § 32, p. 574 
Purpose, §§ 1, 2 


Questions of law and fact, § 71 
Ratification of unauthorized tender, § 37 
Readiness and willingness to pay or Perform, 
Allegations in plea of tender, § 56, p. ooo 
Averment of lack of knowledge of amou^ due 
and of readiness and willingness as sufficient 
without payment into court, § 58 
Burden of proof, §§ 67, 68 

Readiness to pay, determined by tenderers use of 
money tendered, § 47 ^ 

Readiness to tender as not equivalent, § 27 


Reasonable place, § 18 

Reasonable time, § ^ « x i r ko 

Acceptance or rejection of tender, § o-- 


dered, § 49 ., ^ .px 

Tenderee who retains tender considered after 
reasonable time to have accepted, § 52 


Receipt, . . . ft Qo 

Conditioning tender on receiving receipt, § 3-, 

P 575 , 

Waiver of objection that a receipt was required, 

§ 34 

Reclamation by debtor of accepted tender, § 52 
Referee, payment to, § 62 


Admission of liability by tender which is re fused, 

§ 51 . . ^ 

Agent’s reference of matter to principal as gen¬ 
eral refusal, § 5, p. 561 

Allegation of subsequent demand and refusal 
in reply to plea, § 56, p. 587 
Burden of proof, § 67 

Counting of money waived by tenderee’s refusal 
to receive, § 30 

Creditor’s refusal to interplead correct amount 
as affecting sufficiency of amount of tender, 
§ T 

Effect of subsequent demand and refusal to pay, 
§ 49 

Effect of tender of specific articles if refused by 
tenderee, § 53 

Effect of tender with respect to refusal, § 52 
Election by tenderee to accept by refusal to re¬ 
turn, § 52 
Evidence, §§ 69, 70 

Judgment for plaintiff refusing to accept tender, 
§ 74 

Landlord’s refusal of rent tendered as waiver of 
right to declare forfeiture, § 50, p. 682 
Making tender to assignor on assignee’s refusal 
to perform, § 39 
Questions of law and fact, § 71 
Renewal of tender made and refused, § 44 
Subsequent demand by creditor after refusal to 
accept for things tendered, § 49 
Waiver of objection, 

Amount by refusal on some other ground, 
§ 12 

Failure to specify reasons for rejection, S 6 
Medium of tender by refusal on other ground, 
§ 26 

Refusal on collateral grounds, 8 17 
Tender was conditional by refusal on some 
other grounds, § 34 
Waiver of production of money, 8 34 
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Eefiisal—Continued 

Withdrawal of money paid into court when 
tender is refused, § 64 

Relative as entitled to make tender for infant, § 35 
Release, conditioning tender on execution of release 
of obligation, § 32, p. 575 
Renewal, § 44 
Rent, 

Acceptance of sum tendered as affecting land¬ 
lord’s rights, § 52 
Amount of tender, § 7 

Balance over offset, § 10 
Inclusion of attorney’s fees, § 8 
Inclusion of court costs, § 8 
Delivering certain product in payment, § 33, n. 33 
Demand of rent receipt as affecting sufficiency 
of tender, § 32, p. 575 

Discharge of debt or lien by tender of rent, § 50, 
pp 581, 582 

Effect of tender, § 50, pp. 581, 582 
Evidence, § 70, n 24 
Excuses for nontender, § 5, p. 561 
Manner of tender, § 27 
Place of tender, § 18 
Subtenant’s tender, § 35 

Sufficiency of tender, § 6 I 

Time of tender, § 13 
Reply to plea of tender, § 56, pp 586, 587 
Repudiation of contract by tenderee as affecting 
ncH.*essity of keeping tender good, § 45, n. 7 
Requisites of plea, § 56, pp. 585-587 
Residence of tenderee as place, § 18 
Return, 

Avoidance by tenderee by return of tender, § 52 
Duty of return in case of misunderstanding as 
to whether payment was co-nditional, § 52 
Return of plea of tender on ground money had not 
been paid into court, § 58, n, 3 
Review on appeal, § 74 
Risk of loss on pa 3 ^ment into court, § 65 
Satisfaction of debt, § 50, pp. 580-582 
Sealing property before tender thereof, § 33 
Servant, person to whom tender made, § 40 
Settlement, 

Effect of tender of money paid under fraudulent 
settlement, § 52 

Offer of sum as a settlement as insufficient tender, 
§ 32, p. 573 

Several creditors, person to whom tender made, § 42 
Several debtors, Joint tender, § 36 
Several demands, amount of tender on, § 11 


Specific articles, 

Allegations in plea, § 56, p. 686 . „ rrs 

Continuing readiness to deliver, § 56, p. 586 


Burden of proof of tender, § 68 _ 

Effect of tender of specific articles, § 53 

Manner of tender, § S3 

Medium of payment into court, § 61 

Medium of tender, § 25 

Necessity of keeping tender good, § 46 


State t ay : warrants, medium of tender, § 21 
Statute of frauds, unaccepted tender as part per¬ 
formance, 150, p* 581 


Statutes, 

Ability to perform at 
§20 


time of offer as 


essential. 


Statutes—Continued 

Actual production of thing tendered as essential, 

§ 30 

Admission by plea of tender and payment into 
court, § 66 
Agent’s tender, § 35 

Amount of tender on several claims, § 11 
Bookkeeper of creditor as person to whom tender 
made, § 40 

Burden of proof, §§ 67, 68 

Conditioning tender on receiving receipt or dis¬ 
charge, § 32, p. 575 

Conditioning tender on return of obligation, § 32, 
p. 574 

Demand of receipt or discharge as affecting suf¬ 
ficiency of tender, § 32, p. 575 
Deposit in bank of money tendered, § 48 
Effect of payment into court, § 65 
Friend’s tender, § 35 
Notice of payment into court, § 63 
Objection to amount of tender, § 12, n. 23 
Persons to whom payment into court made, § 62 
Presence of witnesses, § 30 
Proof under general issue or denial, § 57 
Requisites and sufficiency of plea, § 56, p. 585 
Time of payment into court, § 60 
Time of tender, § 13 

After commencement of action, § 16 
Waiver of objection that money was not actually 
produced, § 34 

Withdrawal of money paid into court, § 64 
Written offer to pay or perform as sufficient, § 31 
Storage of goods by tenderer for tenderee, § 46 
Stranger, 

Validity of tender by stranger, § 35 
Waiver of objections to tender by stranger, § 38 
Strict application of rules governing tenders, § 27 
Strict rules relative to subsequent demand as avoid¬ 
ing prior tender, § 49 

Striking plea or allegation of tender where deposit 
in court is not made, § 58 

Subsequent demand, averment in reply to plea, § 56, 
p. 587 

Subtenant’s tender of rent, § 35 
Sufficiency, §§ 6-44, pp. 561, 578 
Evidence, § 70 

Plea of tender, § 56, pp. 585-587 
Sunday, time of tender of rent if rent day falls on, 
§13 

Sunset, necessity of tender prior to, § 14 
Sureties’ liability, termination by tender, § 50, p. 581 
Surrender, conditioning tender on surrender of evi¬ 
dence of indebtedness, § 32, pp. 574, 575 
Survey of property before tender thereof, § 33 
Telegraph, conditional character of tender by tele¬ 
graph, § 32, p. 574 

Third person, person entitled to make tender, § oo 
Threatening tone in ordering one from premises as 
waiver of tender, § 5, pp. 560, 561 
Time §§ 18-17, pp. 565-567 

Ability to perform at time of offer as essential, 

§ 29 

Acceptance or rejection of tender, § 52 
Allegations in plea of tender, § 56, p. 585 
Burden of proof, § 67 
Objection to amount of tender, § 12 
Payment into court, § 60 
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Time—Continued 

Subsequent demand by tenderee for thing ten- 
dered, § 49 

Title, 

Effect of payment into court, § 65 
Vested in tenderee by tender of specific articles, 
§53 

Torts, 

Availability of tender, § 4 

Evidentiary value of tender as to amount of dam¬ 
ages, § 51 

Trespass quare clausum fregit, plea of tender of 
amends, § 4, n. 32 
Trial, §§ 71-74, pp. 594-596 

Unconditional deposit by tenderer of money tendered, 
§ 48 

Unconditional plea of tender as preventing defendant 
from relying on plea of res judicata, § 66 
Unconditional tender, necessity for admission of lia¬ 
bility by tender, § 51 

Unconditional tender as essential, § 32, pp. 573-575 
Unliquidated amount, availability of tender, § 4 
Unliquidated claim, amount of tender to agent, § 7 
Unliquidated damages. 

Effect of payment into court, § 65 
Evidentiary value of tender as to amount, § 51 
Unliquidated demand or amount, time of tender, 
§13 

Use by tenderer of money tendered, § 47 
Value, 

Allegations in plea, § 56, p. 586 
Evidence of value of drafts tendered, § 69 
Variance between pleading and proof, § 57 
Verdict, § 73 
Waiver, § 5, pp. 559-561 

Amendment of pleading to allege waiver of tender, 
§ 56, p. 587 
Counting money, § 30 


W aiver—Continued 

Defect in plea of tender by going to trial, § 56, 
p. 585 

Evidence, § 69 

Landlord’s right to declare forfeiture by refusal 
to accept rent tendered, § 50, p. 582 
Objection, 

Amount of tender, § 12 

Burden of proof of waiver of objections, § 67 
Conditional character of written tender, § 31 
Improper place, § 20 
Manner of tender, § 34 
Medium of tender, § 26 
Person by whom tender made, § 38 
Person to whom tender made, § 43 
Plea to waiver as essential to availability 
of waiver, § 56, p. 585 
Questions of law and fact, § 71 
Specified grounds as waiver of other grounds, 
§6 

Tenderee’s withdrawal of money paid into 
court as waiver of objection to money, 
§64 

Time of tender, § 17 
Payment into court, § 58 
Questions of law and fact, § 71 
Service of notice of payment into court, § 63 
Specially pleading waiver of right to insist tender 
was too small, § 56, p. 586 
Weight of evidence, § 70 
When available, § 4 
Withdrawal, 

Judgment for plaintiff withdrawing money ten¬ 
dered, § 74 

Money paid into court, § 04 
Tender by use of money, § 47 
Witnesses, presence as essential, § 30 
Worthless check, objection to tender of, § 26 
Written proposal as sufficient, § 31 
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TERRITORIES 


Generally, §§ 1-38, pp 611-647 
Aorogation, 

Annulment or abrogation, generally, post 
Existing congressional legislation by erection of 
local legislature, § 22, p 629 
Territorial statutes by congress, § 22, p. 629 
Acquisition of territory by United States, § 3 
Action for damages against governor-general, § 29 
Actions, 

Against territorial officer, § 38, p. 646 
Against territory, § 38, pp. 645-647 
By territories, § 38, pp. 644, 645 
Recovery of interest on basis of consent to suit, 
§34 

Taxpayers, § 36 

United States against state to determine bound¬ 
aries between state and territory, § 8 
Advertisement for tenders or bids, § 33, p. 640 
Agencies, liability of governmental agencies for inter¬ 
est, § 34 

Agency of Congress, § 18 
Agents, 

Executive department, § 30, pp. 637-639 
Government’s liability for acts of agents, § 34 
Alaska, 

Application of federal Constitution, § 6, p. 613, 
n. 43 

Application of federal laws, § 6, p. 614, n. 48, 51 
Construction of organic act, § 17, p. 621, n, 42 
Description of extent of legislative power, § 25, p. 
632, n. 89 

Distinguished from a state, § 10, p. 617, n. 79 
Incorporated territories, § 12, p. 618, n. 92 
Organized territory, § 11, p. 617, n, 88 
Qualification of legislators to service in extra¬ 
ordinary session, § 26, p. 634, n. 17 
Alienation of territory, power of Congress, § 15 
Allowance of claims against, § 37 
Ambiguity, construing ambiguity in organic act, § 17 
Aanendment, 

Construction and operation of amendment of 

organic act, §17 . . i 

Power of congress to amend acts of territorial 
legislature, § 21, p. 626 

Power of territorial legislature to amend existing 
laws, § 22, p» 629 

Territorial statutes by congress, § 22, p. 629 
21st Amendment as conferring power on territory 
to enact laws, § 22, p. 629, n. 53 
Annulment by congress of acts of territorial legisla¬ 
ture, § 21, pp. 626-628 

Annulment or abrogation, x « 

By congress of acts of territorial legislature, § 

21, pp. 62^-628 

Governor’s abrogation of authority, § 29 
Legislature’s abrogation of governor’s power of 
appointment of officers, § 29 


Annulment or abrogation—Continued 

Reservation by congress of power to annul ter¬ 
ritorial acts, § 22, pp. 629, 630 
Territorial acts which congress has failed to an¬ 
nul or abrogate as act of congress, § 22, 
p. 630 

Appearance, waiver of immunity from suit by vol¬ 
untary appearance, § 38, p. 646 
Application, 

Constitution and laws of United States, § 6 
Laws of former sovereignty, § 5 
Laws or constitution of state, § 7 
Appointment, 

Governor, § 29 

Ineligibility of secretary to appointment to office 
under territorial government, § 30, p. 638 
Secretary for territory, § 30, p. 638 
Territorial officers by governor, § 29 
Appropriations, § 35 

Payment of claims against territories, §' 37 
Approval, 

Bill by governor, § 29 

Congress of acts of territorial legislature, § 21, 
p. 627 

Legislative body’s approval of governor’s ap¬ 
pointment of officers, § 29 
Audit of claims against, § 37 
Auditor, § 30, p. 638 

Powers and duties relative to claims against 
territory, § 37 

Award of contracts, § 33, p. 640 
Bids for contracts, § p. 640 
Bill of Rights, 

Construction and operation of Bill of Rights con¬ 
tained in organic act, § 17 
Making statutory equivalents of provisions of 
federal Constitution applicable, § 6 
Suspension of municipal officer by governor, § 30, 
p. 639 

Boards, 

Rejection of bid by board, § 33, p. 640 
Liability for interest, § 34 
Bond of employee, § 30, p. 639 
Bonds, 

Action by territory on contractor’s bond, § 38, 
p. 645 

Issuance incident to payment of claims against 
government, § 37 
Boundaries, § 8 

Branches of national banking associations, continu¬ 
ance in force of Act of Congress by organic act, 
§ 17, p. 622, n. 52 

Burden of proof, invalidity of territorial statute, § 25, 
p. 633 

Canal Zone, 

Creation of district court, § 19, p. 624, m 82 
Power of Congress to govern and eontroli 15, 
p. 619, n. 5 
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Certificate of approval, 

Condition precedent to action against territory, 
§ 38, p. 646 

Pleading and proof in action against territory, 
§ 38, p. 647 

Certificate of approval or acceptance, condition preced¬ 
ent to payment under contract, § 33, pp. 640, 641 
Cession, acquisition by United States of territory by, 
§3 
Cities, 

Execution by territory of conveyance of land to 
city, § 32 

Relation of cities of territory to territory, § 9 
Civil Rights, incorporated territories, § 12 
Claims against, § 37 

Interest on judgment based on claim, § 34 
Classification, §§ 9-13, pp. 615-619 
Commencement of term of member of legislature, § 26 
Commerce, 

Interstate commerce clause of Constitution as 
part of compact offered to people of Puerto 
Rico, § 6, p. 614, n. 46 

Power of Congress to govern or control as ef¬ 
fected by commerce clause of federal Consti¬ 
tution, § 15, p. 620, n. 17 
Compensation, 

Auditor and deputy auditor, § 30, p. 638, n. 76 
Auditor’s duties as to salaries of territorial em¬ 
ployees, § 30, p. 638, n. 75 
Employees of legislature, § 26 
Governor’s compensation, § 29 
Payment of salaries of officers or employees, § 35 
Taking of public lands for uses and purposes of 
United States, § 32 
Territorial officers, § 30, p. 637 
Conditions precedent, action against territory, § 38, 
p. 646 

Conflict of laws, §§ 4-7, pp. 611-615 
Congress. United States congress, post 
Consent, 

Action against territory, § 38, pp. 645-647 
Legislative body’s consent to governor’s appoint¬ 
ment of officers, § 29 

Recovery of interest on basis of consent to suit, 
§34 

Senate’s consent to president’s appointment of 
governor, § 29 
Constitution of state, 

Application, § 7 

Distinction between constitution and organic act, 
§ 17 

Constitution of United States, 

Application, § 6 

Conflict of territorial act and Constitution, § 25, 
pp. 631, 632 

Distinction between states and territories, § 10 
Existence and status before adoption of, § 2 
Incorporated territories as entitled to benefits, 
§ 12 

Limitations on executive officers of territory, § 28 
Operation of former law affected by inconsistency 
with Constitution, § 5 

Power of Congress to govern and control terri¬ 
tories, § 15 

Prescribing or limiting powers of territorial leg¬ 
islature, § 22, p. 628 


Constitution of United States—Continued 

Restrictions on power of congress, §§ 15-21, pp. 
620-628 

To transfer legislative power to territorial 
legislature, § 22, p. 628 
Construction, 

Giant of legislative powers in organic act, § 22, 
p. 629 

Lease of public lands, § 33, p. 641 
Organic act, § 17 

Organic act to avoid conflict with territorial 
statute, § 25, p. 632 

Provisions of organic act conferring powers on 
territorial legislature, § 25, p. 633 
Territorial statutes, § 25, pp. 631-634 
Continuance in force of existing laws and practices 
by organic act, § 17 

Contractor’s bond, action by territory on, § 38, p. 645 
Contracts, § 33, pp. 639-641 

Action against territory on, § 38, pp. 645-647 
Action by territory on, § 38, pp. 644, 645 
Auditor’s power to regulate municipal contracts, 
§ 30, p. 638, n. 75 

Conditions precedent to action on contract against 
territory, § 38, p. 646 
Liability on contract, § 34 

Pleading in action against territory on, § 38, p, 647 
Correction of error in enrollment of bill, § 25, p. 631,, 
n. 77 
Costs, 

Action by territories, § 38, pp. 644, 645 
Liability for costs, § 38, p. 647 
Counties, relation of counties to territory, § 9 
Courts, 

Consideration of liability of government, § 34 
Control by courts of rejection of bid, § 33, p. (J4(l 
Direction of verdict in action by territory, § 38, 
p. 645 

Interference with legislature’s determination as 
to public purpose, § 35 

Jurisdiction of action against territory, § 38, 
p. 646 

Recognition of sufficiency of substantial perform¬ 
ance of provincial contract, § 33, p. 640 
United States district court, post 
Territories, § 31 

Covenant in deed of land to territories, § 32 
Creation, regulation or abolition of administrative 
officers, etc., § 30, pp. 637-639 
Damages, 

Action for damages against governor-general, § 29 
Enforcement of judgment against territory for 
damages, § 38, p. 647 

From governor’s abrogation of authority, 8 29 
Liability of government, § 34 
Offset against claim against government, 8 37 
Deed by territory, g 32 
Definitions, § 1 

Delegation of govemor^s power, f ^ 

Delegation of legislature’s power, § 23 
Delegation of power, 

By Congress, 5 15 

Conferred on department of territorial govern¬ 
ment, 5 19 

Exercise by territory of delegated power only, 
§18 
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Delegation of power—Continued 

To territorial officers, boards, etc., § 30, pp. 637. 
038 


Departments of government, § 19 

Dncroachnicnt of executive branch on legislature 
or judiciary, § 28 

Encroachment of judicial branch on legislative 
or executive branches, § 31 
Encroachment of legislature on other depart¬ 
ments, § 23 

Kx('(‘iitlv(' (U'partment, §§ 28-30, pp. 636-039 
Judiciary, g 31 
Tjogislaturp, generally, post 

D('p(»slts In bank.s, validity of territorial legislation 
re(iulring s(‘curity for dei)osit.s of territorial gov¬ 
ernment, 8 2,^, 1 ). (i32, n. 84 
P(‘velot)m('nt agency’s powers, § 30, p. 638, n. 78 
Disendion, 

Allowance of claims against territories, § 37 
I>{‘termining what is a public purpose, § 35 
To reje(‘t bhi, g 33, p. (540 
Distinctions, M 1, 10, 12 

(>rgai0<‘ act and constitution of state, § 17 
Division itdo territorial divisions, states, or terri- 
tf»ri(‘H and states, § 8 

Divisloti of powers among departments of territorial 
governmeiit, | 10 

Divorce Jurisdiction as sul^Ject of territorial legisla¬ 
tion, ^ 27, p. mn, n. 37 
Dfunuin as femeign t(*rrit(jry, S 13 
Df>inestic relaticmshipH, operation of former law, § 5 
Duth's, mnwetary of territory, 5 30, pp. ms, 639 
Duties of governor, | 29 
Duties of officers, 

Olaims against territory, § 37 
('(jntraets, § 33, p. (HO 

Duties of territorial (ifflcers, functionaries, depart¬ 
ments. etc., I 30, pp. 6,37, (k'tH 
Effis‘t t)f annulment by congress of territorial act, 
I 21, p. tm 

Election of memlaws of legislature, § 26 

Embryo state, | 10 

Entphiywa, 

Eacecaitive flepartmenti i 30, pp. 6^i7--639 
Government's liability f<ir employees’ acts, § 34 
I^^gislature, I 26 
Payment of saiiiriei, | (13 
Encrfaicbment, 

EKetmilve branch of government on legislature or 
Judiciary, | 2H 

JiKlIeial branch of govenunent on legislative or 
executive branches, | 31 
lii*glslEture on other desiartments, 123 
Em»h 0 »t aa subject of territorial leglsialion, I 27 
Hacheated prc^rly m aiihjeefc lo execution, j 38, 
p, mi 


Evlilettce, 

Actioti agginat territory, 138, |k 647 
rimtiractoir** booil, iiellon 1^ terrilory on, $ 38, 
p.#4d 

Frotltie^on ^ tvMtene® m condition precedent to 
action lerHlory, | 38, p. 646 

Egeciitlon aipiiiaot, I Bit p, BIT 

Msttcuiltf, appll^ttoa of €owtilull<»i ^ txer- 

cl» of oioewtlv® power for or over la^lar pm- 
if 


Executive department, §§ 28-30, pp. 636-639 
Agents, § 30, pp. 637-639 
Employees, § 30, pp. 637-639 
Encroachment of judicial branch on executive 
branch of government, § 31 
Encroachment of legislature on, § 23 
Governor, generally, post 

Other officers, employees and agents, § 30, pp. 637- 
639 

Territorial government, § 19 
Existence before adoption of Constitution, § 2 
Existing laws, repeal or amendment by territorial 
legislature, § 22, p. 629 
Expenditure of public moneys, § 35 
Extent, § 8 

Extraordinary session, 

Holding extraordinary session of legislature, § 26 
Invalidity of territorial act, § 25, p. 631, n. 80 
Right of legislature to serve at session convened 
after election but before regular session, § 26, 
p. 033, n. 10 

Extra session of legislature, § 26 
Federal law. United States laws, generally, post 
Federal statutes. United States laws, generally, post 
Fiscal management, § 35 

Foreign corporations, protection of Bill of Rights 
in organic act, § 17 

Foreign state as not included in territory, § 1 
Foreign territory or country, § 13 
Form of territorial government, § 19 
Former law as operative, § 5 

Fraction of days as affecting length of session of 
legislature, § 26 

Full faith and credit to territorial act, § 21, p. 628 
Functionaries, § 30, pp 637, 638 

General laws, United States general laws concern¬ 
ing secretaries, § 30, p. 638 
Government and officers, §§ 14-19, pp. 619-625 

Acquisition of property in behalf of territories, 
§32 

Action against officer, § 38, p. 646 
Action against territory, § 38, pp. 645-647 
Acts of officers as basis of liability of govern¬ 
ment, § 34 

Administrative officers other than governor, § 30, 
pp. 637-639 

Appearance by officer in action as waiver of ter¬ 
ritory’s immunity from suit, § 38, p. 646 
ApjKjiiitment of officers by governor, § 29 
Appropriations for current expenses, § 35 
ClaimB against government, § 37 
Gontracts, § 33, pp, 639-641 
Departments of government, § 19 
Division of powers among departments of govern¬ 
ment, § 19 

Executive officers, §§ 28-30, pp. 636-639 
Fiscal management, | 35 

Form and nature of territorial government, § 19 
Governor, generally, post 

Injunction against officials at instance of taxpay¬ 
ers, I 36 

Legislature, generally, post 
Liabilities, § 34 
Idabllity for cemts, § 38, p. 647 
Nature, construction and operation of organic 
act, j 17 
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Government and officers—Continued 

Nature of action against officer as action against 
government, § 38, p. 646 
Payment of salaries of officers, § 35 
Pleading in action against territory, § 38, p. 647 
Power of Congress, § 15 

Powers and status of territorial government, § 18 
Provisional government, post 
Regulations by congress, § 20 
Removal of officers by governor, § 29 
Governor, § 29 

Approval of bills passed after expiration of leg¬ 
islative session, § 26 

Correction of error in enrollment of bill, § 25, 
p. 631, n. 77 

Covenant in deed to land in territories, § 32 
Ilirection for taking of public lands for uses and 
purposes of United States, § 32 
Statutory designation of governor as agent for 
service of process, as consent to action 
against territory, § 38, pp. 645, 646 
Suspension of municipal officers, § 30, p. 639 
Grant of private charters or special privileges, § 27, 
p. 635 

Guam, unincorporate territory, § 12, p. 618, n. 93 
Hawaii, 

Application of federal Constitution, § 6, p 613, 
n. 43 

Application of United States laws, § 6, p. 614, 
n. 52 

Conduct by legislature of advertising campaign in 
interest of statehood, § 27, p. 635, n. 27 
Form of organization and powers of government, 
§ 19, p, 624, n. 82 
Governor, § 29 

Immunity of Hawaiian home commission from 
suit, § 38, p. 646, n. 19 

Incorporated territories, § 12, p. 618, n. 92 
Organized territory, § 11, p. 617, n. 88 
Picketing, power to regulate, § 18, p. 623, n. 75 
Implication of incorporation into union, § 12 
Inchoate state, § 10 
Incorporated territories, § 12 

State compared and distinguished, § 10 
Indebtedness, 

Liability of governmental agencies for interest 
on, § 34 

Payment of territorial debts, § 37 
Public debt, § 35 

Indictment as subject of territorial legislation, § 27, 
p. 635 

Inheritance as subject of territorial legislation, § 27 
Injunction at instance of taxpayers, § 36 
Inspection of public records, auditor’s power to reg¬ 
ulate, § 30, p. 638, n. 75 

Instructions to jury as subject of territorial legisla¬ 
tion, § 27, p. 635 

Interest, liability for interest, § 34 
International law, property rights of inhabitants of 
territory acquired by United States, § 3 
Invalidation by congress of acts of territorial legisla¬ 
ture, § 21, p. 626 

Invalidity of territorial statutes, § 25, pp. 631-634 
Joint resolution of congress, amendment by territorial 
legislature, § 22, p. 629, n. 61 


Judgment, 

Action against territory, § 38, p. 647 
Costs against plaintiff territory, § 38, p 645 
Costs against territory, § 38, p. 647 
Interest on judgment based on claim against 
territory, § 34 
Judicial department, 

Encroachment of legislature on, § 23 
Territorial government, § 19 
Judicial procedure, continuance in force of local 
law by organic act, § 17, p, 622, n. 52 
Judiciary, § 31 

Encroachment of executive branch of govern¬ 
ment on, § 28 
Jurisdiction, 

Action against territory, § 38, p. 646 
Assumption by legislature of jurisdiction of trial 
and prosecution, § 27, p. 636 
Auditor’s jurisdiction over vouchers and records, 
§ 30, p. 638, n. 75 

Divorce jurisdiction as subject of territorial leg¬ 
islation, § 27, p. 635, n 37 
Laches of taxpayer in bringing suit, § 36 
Land. Property, generally, post 
Land authority’s powers, § 30, p. 638, n. 78 
Laws of former sovereignty as operative, § 5 
Laws of state, application, § 7 
Laws of United States. United States laws, post 
Lease, public property, § 33, p. 641 
Lease to private individuals as affecting taking by 
United States of public lands, § 32 
Legislative function of governor, § 29 
Legislative power. 

Application of federal Constitution to legislative 
power for or over insular possessions, § 6 
Restrictions of Bill of Rights in organic act, § 17 
Legislature, §§ 22-27, pp, 628-636 

Abolition by legislature of governor’s power of 
appointment of officers, § 29 
Acceptance and use of result of work performed as 
affecting liability of government, § 34 
Agent of congress, § 18 

Appeal to legislature for appropriation, § 37 
Appointment of territorial officers, § 29 
Appropriations, § 35 

Change of manner of payment of territorial debts, 
§37 

Compensation of employees, § 26 
Control of term's of office and compensation of 
officers, etc., § 30, p. 637 

Creation, regulation and abolition of adminis¬ 
trative officers, etc., § 30, pp. 637-639 
Delegation of power and encroachment on other 
departments, § 23 

Delegation of powers to territorial officers, boards, 
etc., § 30, pp. 637, 638 

Department of territorial government, § 19 
Effect of erection of local legislation on power 
of congress to legislate for territories, § 20 
Employees, § 26 

Encroachment of executive branch of government 
on, § 28 

Encroachment of judicial branch of government 
on legislative branch, § 31 

Exercise of governor’s power of appointment of 
officers, § 29 

Extraordinary session, generally, ante 


1158 



TERRITORIES 


Legislature—Continued 

Imposition of additional duties on governor, § 29 
Imposition of duties on secretary of territory, 

§ 30, pp 038, 639 

Means of payment of judgment against territory, 
provision for, § 38, p. 647 
Membership, § 26 

(H'cupntion of legislative field by congress, § 24 
rartieular sutijects of legislation, § 27, pp. 634, 

Ihissage of bills after expiration of legislative 
session, § 20 

Towiu's of congress as to acts of territorial legisla¬ 
ture, 21, PI). 02fM)28 

rowiu's of territorial legislature, §§ 22-27, pp. 
(528 (i30 

Katifi<‘ation of act of governor-general, § 29 
8(‘ssion.s, geiKU'ally, post 

Validity and construction of territorial statutes, 

^ 25, pp. m-nu 
Llabmth‘s, 

(\>stH, ^ 38, p. 647 

<’osts In action l>y territories, § 38, pp. 644, 645 
Kmployee's othcial bond, § 30 
Lial»iUty of territorial otlicer for wrongful acts, § 30, 
p. tm 

Lot*al acts of legislature, § 27, p. 6i‘15 
Mnr.Mhal, § 30, p. 638 

Marshal an subject of territorial legislation, § 27, 
p. tl35 

MemlH^rshlp of legislatuns § 26 

of congrt‘Hslonal annulment or superseding 
of territorial act, §21, p. 627 
Milltiiry authorities’ establishment of provisional gov- 
§ 16 

Muuicipai contra<‘fs, power of auditor to regulate, § 
30, p. (k38. m 75 

Municipal otticer, susiienslon by governor, § 30, p. 639 
Nature, 11 

Orgitulc act. S IT 
Territorial government, § 19 
Newsslty, approval l)y congress of acts of territoriai 
ieglHlatimh f 21, p. 627 

<>flk»t*rii, Clovernment ofhd^rs, generally, ante 
iigaliist claim against government, § 37 
<>I>eriitlou of organic act, 117 
Order of paymeni of claims against, § 37 
OrdinaiK^es or orders of authorities of provisional 
gtivernnnuit, } 16 
Orgatde act, 

Appropflathm bills, | 35, p. 642, n, 43 
Attributes of wverelgnty conferred, S 9 
AtHlitor*a piweni, f 30. p. 638 
Aulliortulng ainemiment by local legislature of 
existing lawn, i 22, p. 629 

Autoaomy ilmllar to that of state conferred on 
territory, | 10 

tkjmfMMitlou of territorial leglsilature, etc., I 26 
C^iiOlet of territorial act ami oi^ganlc act, § 25, 
pp, 631, 

Coaatnirtlou of grant of legislative powers In, 
I n, p. m 

Conatrm^ioQ of or^ale act to avoid conflict with 
territorial act, | ffl, pt 632 
Coaatnietloa of provlakma conferring power on 
territorial leglsdatore, f 25, p, 633 


Organic act—Continued 

Extension to territory of provision of state con¬ 
stitution, § 7 

Fixing extent or boundaries of territory, § 8 
Length of sessions of legislature, § 26 
Limitations on ownership of land by agriculture 
corporation, § 30, p. 638, n. 78 
Making provisions of federal Constitution appli¬ 
cable, § 6 

Nature, construction and operation, § 17 
Possession and control of public lands ceded to 
United States on annexation, § 32 
Possession of public property ceded to United 
States on annexation, § 33, p 641 
Powers and status of territorial governments, 

§ 18 

Practice and procedure as subject of territorial 
legislation, § 27, p. 635 

Prescribing or limiting powers of territorial leg¬ 
islature, § 22, p. 628 

Prohibition of grant of private charters or special 
privileges, § 27, p. 635 

Bepeal of local law by organic act, § 21, p. 627, 
n. 28 

Bestrictions on powers of territorial government, 

§ 18 

Suspension of municipal officer by governor, § 30, 
p. 039 

Organic law, 

Distribution of powers of government, § 19 
Provision making United States laws applicable, 

§ 6 

Organized territories, § 11 
Form of government, § 19 

Begulations by congress as applicable to existing 
or subsequently organized territories, § 20 
Payment of claims, § 37 
Payments from territorial treasury, § 35 
Penalties, assumption by legislature of jurisdiction 
of action to recover, § 27, p. 636 
Pensions to employees, § 30, p. 637, n. 72 
Performance of provincial contract, § 33, pp. 640, 641 
Personal I'igbts, application of federal Constitution, 
§6 

Petition for statehood, § 27, p. 634 
Philippine government as agency of United States 
government, § 18, p. 623, n. 73 
Philippine Islands, 

Continuance in force of existing laws and prac¬ 
tices by organic act, § 17, p. 622, n. 52 
Foreign country or territory, f 13, p. 619, n. 1 
Oovenior-general, § 29 
Organized territory, § 11, p. 618, n. 88 
Political status, § 9, p. 615, n, 60 
Powers of Philippine legislature, § 22, p. 629, 
n. 55 

Unincorporated territory, § 12, p. 618, n. 93 
Picketing, power to regulate, § 18, p. 623, n. 75 
PlaintiCr In several proceedings, § 38, pp. 644, 645 
Plans and specifications incident to contracts or bids, 
§ 83, p. 640 

Pleading in action against, § 88, p. 647 
Police power, § 18 

Subjects of territorial legislation, § 27, p. 634 
Political rights, incorporated territories, § 12 
Political status and relations, §§ 9-13, pp. 615-019 
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Possession of public property ceded to United States 
on annexation, § 33, p. 641 
Powers of territorial government, § 18 
Practice and procedure as subject of territorial legis¬ 
lation, § 27, p. 635 

President, construction of organic act relative to 
president’s authority, § 17, p. 621, n. 42 
President of United States, 

Appointment of governor, § 29 
Direction for taking of public lands for uses and 
purposes of United States, § 32 
Responsibility of governor to president, § 29 
President’s establishment of provisional government, 
§ 16 

Presumption, 

Acquiescence in or approval by congress of ter¬ 
ritorial act, § 21, p. 627 

Conflict between congressional law and territorial 
act, § 25, p. 631, n, S3 

Congress authorized territorial legislature to treat 
citizens of state differently than states can 
treat, § 25, p. 632 

Intention of congress to supersede local law, 

§ 21, p. 626 

Local control over matters of local concern, § 18 
Submission or report to congress of acts of ter¬ 
ritorial legislature, § 21, p 627 
Validity of territorial statutes, § 25, p. 631 
Private charters, grant of, § 27, p. 635 
Process, 

Action against territory, § 38, p 647 
Statutory provision designating agent for service 
of process as consent to action against terri¬ 
tory, § 38, pp, 645, 646 
Property, § 32 

Former law as affecting individual property 
rights, § 5 

Implied promise to pay for right over, or interest 
in, land, § 33, p. 640 

Lease of public property, § 32; § 33, p, 641 
Rights of inhabitants of territory acquired by 
United States, § 3 
Provisional government, § 16 

Operation of former law as affected by inconsist¬ 
ency with ordinances of, § 5 
Public debt, payment, § 37 
Public improvements. 

Conditions precedent to action by contractor 
against territory, § 38, p. 646 
Contracts, § 33 

Pleading and proof in action against territory on 
contract, § 38, p. 647 

Public lands, application of federal statute concern¬ 
ing highways over, § 6, p. 614, n. 48 
Public moneys, § 35 

Payment of claims against territory, § 37 
Taxpayers’ rights and remedies, § 36 
Public puiposes, expenditure of public moneys, § 35 
Public service commissions, subjects of territorial leg¬ 
islation, § 27, p. 634 
Puerto Rico, 

Aim of organic act, § 17, p. 621, n. 34 
Application of federal Constitution, § 6 
Application of state constitution, § 7 
Application of United States laws, § 6, p. 614, 
n. 52, 53; § 6, p. 615 
Auditor’s power, § 30, p. 638, n, 75 


Puerto Rico—Continued 

Construction of organic act, § 17, p. 621, n. 42 
Distinguished from state, § 10, p. 617, n. 79 
Foreign country or territory, § 13, p. 619, n. 1 
Jurisdiction of action against territory, § 38, p. 
646, n. 27 

Organized territory, § 11, p. 617, n. 88 
Pensions to employees, § 30, p. 637, n. 72 
Political status, § 9, p. 615, n 60 
Power of congress to amend Puerto Rican con¬ 
stitution, § 15 
Property, § 32 

Sherman Anti-Trust Act as affecting local legis¬ 
lature’s authority to legislate, § 24, p. 630, 
n. 75 

Sovereignty, § 9, p. 616, n. 61 
Statutory consent to action against territory, 
§ 38, p. 645, n. 9 

21st Amendment as conferring power to enact 
laws, § 22, p. 629, n. 53 
Unincorporated territory, § 12, p. 618, n. 93 
Validity of treaty of cession, § 3, p. 611, n. 14 
Qualifications of members of legislature, § 26 
Qualifications of officers, § 30, p. 038 
Ratification by legislature of act of governor-general, 
§ 29 

Reading of bill in territorial legislature by number 
only, § 25, p. 631, n. 77 

Records, custody by auditor, § 30, p. 638, n. 75 
Rejection of bid for contract, § 33, p. 640 
Relief in action against territory, § 38, p. 647 
Remedies as subject of territorial legislation, § 27, p. 
635 

Remedies, taxpayers, § 36 

Removal of territorial officers by governor, § 29 
Repeal, 

Congressional repeal of act of territorial legisla¬ 
ture, § 21, p. 627 

Power of territorial legislature to repeal existing 
laws, § 22, p. 629 

Reservation by congress of power to annul acts of ter¬ 
ritorial legislature, § 21, p. 627 
Reservation by congress of power to annul or abrogate 
territorial act, § 22, pp. 629, 630 
Return of costs to prevailing plaintiff in action against 
territory, § 38, p. 647 

Revenues and receipts, auditor’s power to examine, 
audit, etc., accounts, § 30, p. 638, n. 75 
Rules of construction of organic act, § 17 
Secretary, § 30, pp. 638, 639 
Sessions, 

Extraordinary session, generally, ante 
Invalidity of territorial statute enacted at session 
not legally constituted, § 25, p. 631 
Territorial legislature in general, § 26 
Sherman Anti-Trust Act, 

Application, § 6, pp. 614, 615, n. 53 
As affecting local legislature’s authority to legis¬ 
late, § 24, p. 630, n. 75 

Source of power of congress to govern or control, 
§ 15 

Sovereign powers in eocercise of police povver, 5 IS 
Sovereignty, §§ 9, 10 
Special acts of legislature, § 27, p. 6S5 
Special privileges, grant of, § 27, p. 635 
State constitution. Constitution of state, ante 
State laws or constitution as applicable, J 7 
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Statehood as subject of legislation, § 27 

State or states as included in territoi'ies or territory, 

§ 1 

States, 

Action by United States to determine boundaries 
between state and territories, § 8 
Compared and distinguished, § 10 
Division of territorial lands into states or terri¬ 
tories and states, § 8 

Status, 

Before adoption of Constitution, § 2 
Poliiical status, §§ <V13, pp. 615-019 
Territorial government, § 18 

Statutory provisions, 

Acquisition of property by territorial officer on 
bu'ritory’s behalf, § 32 

Advertising for tenders or bids, § 33, p. 640 
Approval of bill by governor, § 29 
Approval or (lisafiproval by congress of acts of 
territorial legislature, § 21, p. 627 
Certili(*at(‘ of approval or acc*eptance of perform- 
ana^ of pnwincial contract, § 33, pp. 640, 641 
ConquMisatibn of territorial officers, § 30, p 637 
Conditions precedent to action against territory, 
8 an, p. 646 

Consult, to action against territory, § 38, pp. 64G, 
646 

Contractor’s bond, action by territory on, § 38, 
p. im 

OontraetH, § .33, p. 640 

<30Ht.s in action against territory, § 38, p. 647 
Development agency’s powers, § 30, p, 638, n. 78 
Enactment i>y territorial legislature as exercise 
of authority under United States, § 22, p. 628 
Fiseal managtanent and public debt, § 35 
Full faitii and credit to act of territorial legisla¬ 
ture, § 21, p. 628 

0rounds on whleh a bid may be rejected, § 33, 
p. 640 

Llfihlllties of gov(‘rnment, § 34 
Making pnivislons of federal Constitution appli- 
eable, 8 il 

OeeupatUm of legislative field by congress affect¬ 
ing authority of territorial legislature, § 24 
Organic act, generally, ante 
Partleular subjixds of territorial legislation, § 27, 
pp. 6,34-6,36 

Payment of claims against territory, § 37 
Pleadings and proof in action against territory, 
§ 3H. p. 647 

Power of congress as to aeds of territorial legis- 
liitnrf% i 21, pp. 62tU628 

Process In aedion against territory, § 38, p. 647 
Projierty, I 32 

Qualifications of officers, | 30, p. 638 
Terms of office of territorial officers, § 30, p. 637 
Territorial act as act of Congress or law of 
United Btatei, | 22, pp, 629, 630 
United States laws, generally, post 
Validity of eonstmetlon of territorial statutes, 
i 25, pp, 631*484 

Warrants by treasurer for payment of salaries of 
auditor and deputy auditor, f 80, p. 688, n, 76 
Wliere territorial statutes operative, § 22, p. 630 

Sumlays m affecting duration of i^ssion of legisla¬ 
ture, i m 


TERRITORIES 

Superseding by congress of act of territorial legisla¬ 
ture, § 21, pp. 626-628 
Supervisory functions of governor, § 29 
Suspension of municipal officer by provisional gov¬ 
ernor, § 30, p. 639 

Taxation, consent to action for enforcement of prior 
lien against property awarded for collection of 
tax, § 38, p. 645, n. 9 
Taxpayers’ rights and remedies, § 36 
Term of member of legislature, § 26 
Term of office, 

Secretary, § 30, p. 638 
Territorial officers, § 30, p 637 
Territorial legislature. Legislation, generally, ante 
Torts, 

Action against territory, § 38, p. 645 
Liability of territory for torts of officers, agents, 
etc., § 34, p. 641, n. 35 
Treasurer, § 30, p. 638 
Treaties, 

Incorporation of territory into Union, § 12 
Power of United States to acquire territory as 
adjunct to power to make, § 3 
Property provisions, § 32 

Property rights of inhabitants of territory ac¬ 
quired by United States, § 3 
Unincorporated territories, § 12 

Foreign country or territory, § 13 
United States, 

Action against state to determine boundaries be¬ 
tween state and territories, § 8 
Possession and control of public lands ceded to 
United States on annexation, § 32 
Power of United States to acquire territory, § 3 
Transfer of public property in Puerto Pico, § 32, 
p. 639, n. 94 

Withdrawal of public property at lessor’s option 
for uses of United States, § 33, p. 641 
United States Congress, §§ 20, 21, pp. 625-628 

Abrogation or amendment of territorial statutes, 

§ 22, p. 629 

Acts of territorial legislature, § 21, pp. 626-628 
Annulment or control of acts of territorial legis¬ 
lature, § 21, pp. 626-628 

Constitutional restrictions on power of congress, 
§§ 15-21, pp. 620-628 

Discretion in determining manner of exercise of 
power to legislate for territories, § 20 
Discretion in respect to form of territorial gov¬ 
ernment, etc., § 19 

Division of territorial lines into territorial divi¬ 
sions, states, etc., § 8 
Form of territorial government, etc., § 19 
Government and control of territories, § 15 
Grant of power from congress as essential to 
validity of territorial statute, § 25, p. 631 
Occupation of legislative field by congress, § 24 
Petition to congress for statehood, § 27, p. 634 
Plenary power over territories, § 20 
Presumption congress authorized territorial leg¬ 
islature to treat citizens of state differently 
than states can treat, § 25, p. 632 
Kestrlctlons on powers of territorial government, 

§ 18 

Transfer of legislative power to territorial legis¬ 
lature, § 22, p. 628 
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United States Constitution. Constitution of United 
States, ante 

United States district court, 

Jurisdiction of action against, § 38, p. 646 
Stay of execution on land held by territory, 
§ 3S, p. 647 
United States law, 

Abrogation of existing congressional legislation 
by erection of local legislature, § 22, p. 629 
Application, § 6 

Appointment of secretary for territory, § 30, p. 638 
Authority of local legislature to order, amend or 
repeal, § 22, p. 629 
Compensation of governor, § 29 
Conflict between territorial act and act of con¬ 
gress, § 25, pp. 631, 632 

Continuance in force of existing law by organic 
act, § 17, p 622, n. 52 

Delegation of powers to territorial ofiicers, boards, 
etc, § 30, pp. 637, 638 
Fiscal management and public debt, § 35 
General laws concerning secretaries, § 30, p. 638 
Incorporation of territory into Union, § 12 
Method of annulling or superseding territorial 
act, § 21, p. 627 

Nature, construction and operation of organic 
act o» law, § 17 

Occupation of legislative field by congress, § 24 
Operation of former law as affected by inconsist¬ 
ency with such laws, | 5 
Organic act, generally, ante 
Passage by territorial legislature of local or 
special acts, § 27, p 635 

Power of local legislature to amend, § 22, p. 629 
Powers and duties of governor, § 29 
Powers and status of territorial governments, 
§ 18 

Prescribing manner of exercise of functions of 
departments of territorial government, § 19 
Prescribing o-r limiting power of territorial legis¬ 
lature, § 22, p. 628 


United States law—Continued 

Restrictions on power of territorial government, 
§ 18 

Sessions of territorial legislature, § 26 
Term of office of secretary, § 30, p. 638 
Terms of office of territorial officers, § 30, p. 637 
Territorial act as act of congress or law of 
United States, § 22, pp. 629, 630 
Transfer of public property in Puerto Rico by 
United States, § 32, p. 639, n. 94 
Unorganized territories, § 11 

Utilities, power of legislature to regulate, § 27, p. 634, 
n 21 

Vacancy in office, § 30, p. 638 

Validation by congress of acts of territorial legisla¬ 
ture, § 21, pp. 626, 627 

Validity of territorial statutes, § 25, pp. 631-634 
Verdict in territory’s action on contractor’s bond, 
§ 38, p. 645 

Veterans’ revolving fund, deposit in, § 35, p. 642, 
n. 43 

Virgin Islands, 

Continuance in force of local law by organic act, 
§ 17, p. 622, n. 52 

Distinguished from a state, § 10, p. 617, n 70 
Divorce jurisdiction as subject of legislation, § 27, 
p. 635, n. 37 

Political status, §* 9, p. 616, n. 60 
Unincorporated territory, § 12, p. 618, n. 03 
Waiver of immunity from suit, § 38, p 646 
War, acquisition by United States of territory by, 

§ 3 

War emergency program, appropriation for, § 35, p. 

642, n. 43 
Warrants, 

For payment of claims, § 37 
For payment of money, § 35 
Water supply board’s status, § 0, p. 616, n. 73 
What law in force, §§ 4-7, pp 611-615 
Wrongful acts of territorial officer causing injury to 
third person, § 30, p. 639 
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Actions, 

Injuries to patrons, §§ 4ri~55, pp. 750-768 
Loss of or injury to property of patron, § 57 
Penalties, enforcement of payment, § 16 
Administrative review, licensing authority’s deter¬ 
mination, § 23 

Admissibility of evidence in action for injuries to 
patron, § 52, p. 756 

Admission and accommodation, §§ 31-37, pp. 709-714 
Broadcasting, § 31 

€ivil treatment of patrons not guilty of any dis¬ 
turbance, § M 

Conduct of persons admitted, § 38 
(’orrelative rights and duties of proprietors, 
servants and persons admitted, § 34 
Offenses in connection with, § 58 
Privat(‘‘ showings, § 31 
Befusal of admission, 

Damages, {}§ 43, 40 
l^hmding In a(*tion for damages, § 51 
Floats, generally, post 
Ti(»kets, generally, post 
Admissions tajc, § 17 

Kmim(‘ratiou of pla<‘(‘s descriptive and not re¬ 
strictive, § 18, n. 95 
KKcmption, § 18 
License taxes distinguished, § 27 
Persons liable, S 27 

Advertising reserved seats, refusal to sell seats 
demanded, 5 3.3 

Age of patron, contributory negligence, § 47, p. 744, 
n, T4 
Agents, 

Kinploycw, generally, post 
Notlt^e^ to agent of di^fect affecting liability for 
Injurh^s to patron, 39, p. 716, n. 82 
Question for Jury in action for injuries to patron, 
i 53, p. m 

AlsU'S, 

(tare rt»quinHi of proprietor, 8 30, p. 715 
Llghta temiKirarily out affecting liability of own¬ 
er. I 42, p. n. 45 
Ohstructions, prohibition, § 9 
Alcoholic lawerages, 

IMspensIng. ground for revocation of license, 
I 29. p. 

Exclusion of i^rmm under influence. § 31 
Alterations in premises caiming injuries to patron, 
UablUty of lemiT, | 46. p. 740 
Afnuwtneiit cJevlcTs, 

Leaati, liability for injuries, S 46, p. 740 
Frtsumptlon or iultrenee of negligence where 
patron wm thrown from device, 8 52, p. 755, 
m m 

Fraprkt 0 r*i HaWllty for injuries from negligent 
etmatructlon or maintenance by independent 
lessee or concessionaire, I 46, 

p. 7# 


Amusement parks, 

Licemse, § 22, n. 29 
Licenses and taxes, § 22 
Patrons as invitees, § 39, p. 717 
Street railway with terminal in park extending 
invitation to visit, liability for injuries, § 46, 
p. 743 

Animal magnetism, prohibition of exhibition for gain, 

§ 3, p. 669, n. 75 
Animals, 

Care required of proprietor, § 39, p. 716 
Owner’s duty to keep premises safe from in¬ 
juries by animals, § 39, p. 716, n. 76 

Appeal, 

Censorship case, § 6, p. 678 
Licensing authority’s determination, § 23 
Appliances and devices, 

Care required of proprietor, § 39, p. 715 
Ordinary or reasonable care required of owner or 
proprietor, § 41, p. 720 

Approaches to premises, care required of proprietor, 

§ 39, p. 715 

Artificial light, baseball game, liability for negligence 
in not furnishing screen for grandstand, § 42, 
p. 730, n. 12 
Assault and battery, 

Patron by employee, § 34 

Protection of patron from acts of third person, 

§ 41, p. 723 
Usher on patron. 

Damages, § 49 

Scope of employment, § 46, p 742, n. 47 
Wrestler on patron, danger not foreseeable, § 42, 
p. 731, m 15 

Assumption of risk by patrons, § 47, pp. 746-749 
Injuries to patron, 

Instructions, § 54 
Question for jury, § 53, p 764 
Athletic contests, players’ liability for injuries to 
patron, § 46, p. 743 

Attendants. Employees, generally, post 
Automobile riding devices, care required of proprietor, 

§ 39, p. 715 

Bailment, liability of proprietor for loss of article 
checked by patron, § 56 
Ball parks, 

Patrons as invitees, § 39, p. 717 
Warning to patrons in pavilion of danger of being 
struck by foul ball, § 42, p. 734, n. 54 
Ball rolling game, license tax, § 18, n. 97; § 22, n. 28 
Balustrade, patron falling over, care required of 
owner, § 42, p. 727, n. 90 

Banana peel, injuries to spectator falling on stair¬ 
way after stepping on, presumptions favoring 
proprietor, § 52, p, 753, n. 82 
Barn dance, license, § 20, n. 16 
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Baseball, 

Assumption of risk by patron, § 47, p 747, n. 6 
Injuries to patron, contributory negligence as 
question for jury, § 53, p. 705, n. 2 
Power to regulate, § 3, p. 667 
Proprietor of establishment, liability for acts of 
players not his agents or employees, § 46, 
p. 742 

Protection of patrons from danger of bats, § 42, 
p 730, n. 13 

Screened seats, liability for injuries from failure 
to provide, § 42, p. 729 
Baseball clubs and parks, 

Implied invitation to patron to use dirt route 
from ramp to concession stand, § 41, p. 722, 
n. 27 

Licenses and taxes, § 22 

Screened seats, protection of patrons, § 42, p. 729 
Basketball, assumption of risk by patron, § 47, p. 747, 
n. 6 

Bathing establishments. 

Attendants to safeguard patrons, § 42, p. 736 
Care required of resort proprietor, § 39, p. 715 
Drainage pipe as nuisance, liability of lessor for 
death of patron, § 46, p. 740 
Experienced swimmer and diver, failure to fur¬ 
nish, § 42, p. 736 

Ownership only to low water mark affecting lia¬ 
bility for injuries to patron beyond, § 46, 
p. 739, n. 10 

Patrons as invitees, § 39, p. 717 
Proprietor’s liability for injuries to diver strik¬ 
ing rock, § 39, p 716, n. 80 
Search for missing persons, duties of owner, § 42, 
p, 736 

Warning signs, duty of resort owner, § 42, p. 735 
Benches, care required of proprietor, § 39, p. 715 
Billiard or pool rooms, 

License, refusal, § 23, n. 10 
Patrons as invitees, § 39, p, 717 
Penalties for maintaining prohibited rooms, § 16 
Pool tables, license tax, § 22 
Blanket deal defined, § 1, p. 661 
Bleachers, 

Joint adventure between owner and lessee, lia¬ 
bility for injuries to patron, § 46, p. 740, n. 33 
Renting, care required of owner, § 41, p. 725, 
n. 76 

Screened seats, duty to provide, § 42, p. 730, n, 12 
Blind selling defined, § 1, p. 661 
Block booking defined, § 1, p. 661 
Boardwalks, patrons as invitees, § 39, p. 718 
Boisterous conduct, exclusion of persons, § 31 
Bond or other security, application for license, § 17 
Bottles, 

Injuries to patron. 

Baseball, protection against injury from 
throwing or dropping as question for 
jury, § 53, p. 763, n, 83 
Dog race, stepping on bottle, burden of proof, 

§ 52, p. 754, n. 87 

Bouncer threatened by customer causing locking of 
door as proximate cause of injuries to patron, 

§ 48, n. 37 
Bowling alleys, 

Dare required of proprietor, § 39, p. 715 


Bowling alleys—Continued 

Injuries to patron, reasonable care as to approach 
to alleys as question for jury, § 53, p. 763, 
n. 83 

Keeping open during prohibited hours, § 58 
License, refusal, § 23, n. 10 
Licenses and taxes, § 22 
Occupation tax, § 22, n. 32 
Patrons as invitees, § 39, p 717 
I Power to regulate, § 3, pp. 667, 672 
Boxing and wrestling, 

Application for license, § 17 

Copy of boxing managerial contract required to 
be filed with commission for approval, § 4 
Disciplinary action by commission against li¬ 
censee, § 29, p. 705, n. 19 
Injuries to patron, protection of spectators from 
injuries when wrestler is thrown from ring 
as question for jury, § 53, p. 763, n. S3 
Liability of procurer of wrestlers for match for 
acts of wrestler during match, § 46, p. 743 
Licenses and taxes, § 22 
Patrons as invitees, § 39, p. 717 
Power to regulate, § 3, pp. 667, 669 
Breakage, part of license fees for horse racing, § 28 
Broadcasting from place of amusement, admission or 
exclusion of persons by owner, § 31 
Burlesque, 

Defined, § 1, p. 663 
License, refusal, § 23, n. 10 

Buying and selling in picture industry, defined, § 1, 

p. 661 

Cabarets, 

Convicts, barring employment in, regulation, § 4 
Entertainers, matters considered in denying li¬ 
cense, § 23 

Fingerprinting of employees required, § 4 
License, ground for revocation, § 20, p. 705 
Licenses and taxes, § 22 
Power to regulate, § 3, p. 670 
Carnivals, 

Defined, § 1, p. 660 
Licenses or taxes, § 22 
Carousels, power to regulate, § 3, p. 667 
Carpet causing injuries to patron, evidence of negli¬ 
gence, § 52, pp. 757, 760 

Caterer providing hall for dancing, license, § 22, n. 34 
Censorship, § 6, pp. 075-679 
Appeal, § 6, p. 678 

Current news events, exemption from, § 6, p, 675, 
n. 67 

Examination and review, § 6, p. 678 
Fee as excise tax, § 28, n. 78 
Film of criminals treated with sympathy, § 6, 
p. 676, n. 78 

Indecent, immoral or obscene pictures, g 6, p. 676 
Power of city to prevent showing of motion 
picture certified, by board of censors, g 3, 
p. 666, n. 15 

Certiorari to review discretion of licensing authority* 
§§ 23, 28 

Chautauquas, license tax, g 22, n. 28 
Checking of article by patron, liability of proprietor, 
g 56 
Children, 

Assumption of risk, g 47, p* 749 
Care for safety, g p. 728 
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Children—Continued 

Contributory negligence, § 47, p. 744, n. 74 

Question for jury in action for injuries, § 53, 
p. 765 

Merry-go-rounds, implied promise of attendants 
to look after child, § 47, p. 746 
Offense in admitting without escort or guardian, 
§ 58 

Radiator falling on, evidence of negligence, § 52, 
p. 750 

Swinuning pools, warning of dangers of depth 
of water, § 42, p. 735, n. 61 
Churches, 

Consideration of location of place of amusement 
in granting license, § 23 
Prohibiting operation in vicinity of, § 8 
Chutes, contributory negligence of adult sliding down, 
§ 47, p. 744, n. 75 
Circuses, 

Petlned, § 1, p. 660 

Injuries to patron, evidence of negligence, § 52, 
p. 761 

License fee, ordinances imposing revenue tax un¬ 
der guise of police regulation, § 28, n. 80 
Licenses and taxes, § 22 
Patrons as invitees, § 30, p. 717 
l»ower to regulate, § 3, p. 667 
Tent put up insecurely causing injuries, evidence 
of negligence, § 52, p. 750 
Clearance defliual, § 1, p. 661 

Coin-operated music Iwxes or machines, license tax, 
persons liable, § 27 

<k>iu-oiM'rated phonographs, license tax, § 22 
Collapse of s(mts, pn'sumptlon or inference of neg¬ 
ligence, § 52, p. 755, n. 08 

Collapse of stand, evidence in action for injuries to 
patron, § 52, p. 757 

Common carrier’s strict responsibility not imposed on 
owners and proprietors of amusement places, § 41, 
p. 725 

Companies of |K»rformer.s, license tax, liability for, § 27 
Comparative negligence, injuries to patron, question 
for jury, § 53, p. 765, n. 2 
Cone«*rtB, license, § 22 

Concessionaires, proprietor’s liability for injuries to 
patron, 146, p. 740 

Condition of premises of licensee as ground for re¬ 
fusal of license, g 23 
Conditions of admission, 

Ihwers of proprietor, $ 31 
Printing on ticket, § 37 
Conduct, 

Patrons, care required of owner, § 42, p. 728 
Fermions admitted to theater, Jj 34, 38 
Condscatory tax, validity of statute or ordinance, 
$ 28 

Consent of licensee as conferring Jurisdiction to re¬ 
voke, cancel or suspend license, S 29, p. 704 
Conitructlon of building, 

CMre required of owner, { 4^, p. 727 
Defeniw in acticm for liifury to patron, f 50 
OwmtB liability for Injuries to patron though 
defective ecwtrw^n was by imJ^>endent 
OMitmetor, § 4i» pi 740 

Fresmnptlons favoring proprietor in action for 
Injuria U pateNu, { 52 , p. 753, n. ^ 


Construction of building—Continued 

Reasonable care required of proprietor, § 41, p. 

722, n. 22 
Regulation, § 7 

Violation of ordinance, evidence in actions for 
injuries to patrons, § 52, p. 757 
Constructive knowledge of defects affecting liability 
of owner for injuries, § 39, p. 716 
Constructive notice of defect in theater causing in¬ 
juries to patron, presumption, § 52, p. 754, n. 86 
Contracts, 

Resale of tickets, § 31 

Reserved seats, failure to give ticket holder seat 
reserved, § 33 
Contributory negligence. 

Age of patron, § 47, p. 744, n. 74 
Ailments of patron, § 47, p. 744, n 74 
Children, ante 

Chutes, adult sliding down, § 47, p. 744, n. 75 
Defendant’s negligence as proximate cause of 
injury, § 48 

Evidence in action for injuries to patron, § 52, 
p. 761 

Injuries to patrons, question for Jury, § 53, 
p. 764 

Patrons injured, § 47, pp 743-746 
Burden of proof, § '52, p. 754 
Pleading in action for injuries to patron, § 51 
Convention committee, degree of care required as to 
buyer of ticket for wrestling bout, § 41, p. 726, 
n. 77 

Conviction, 

Actual conviction not required for denial of re¬ 
newal of license, § 23 
Revocation of license for, § 29, p. 705 
Convicts, barring employment in cabarets, regulation, 
§ 4 

Criminals, denial of license as entertainer, § 23 
Criminals treated with sympathy, censorship of film, 
§ 6, p. 676, n. 78 
Cripples, 

Ejection of patron on ground of being a cripple, 
damages, § 49, n. 45 
Exemption from license, § 20, n. 16 
Crowds, 

Duty of proprietor or owner to protect patron, 
§ 41, p. 724 

Jostling as proximate cause of injuries to patron, 
§ 48, n. 36 

Current news events, exemption from censorship, f 6, 
p. 675, n. 67 
Customs and usages. 

Evidence in actions for injuries to patron, § 52, 
p. 756 

Maintenance of amusement in conformity with as 
defense to action for injuries to patron, 
§ 50 

Damages, 

Abuse of discretion by licensing ofiicer, § 23 
Reftisal of admission or ejection of patron, § 49 
Dances and dance halls, 

Assumption of risk by volunteer at charity dance 
forced to dance boisterously against her will, 
§ 47, p. 748 

Decorations of inflammable character causing in¬ 
juries to patron, evidence of negligence, § 52, 
p, 759 
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Dances and dance halls—Continued 
Hours, regulation, § 4 

Individual performer, penalty for exhibition with¬ 
out license, § 27 

Information charging unlawful exhibit of dancing 
performance by women, § 59 
Injuries to patron, excessive slipperiness as ques¬ 
tion for jury, § 53, p. 763, n. 83 
License, § 20 

Offenses in connection with, § '58 
Power to regulate, § 3, pp. 666, 669 
Prohibited hours, penalties, § 16 
Dancing schools, license, § 20 

Decorations in dance hall of inflammable character 
causing injuries to patron, evidence of negligence, 
§ 52, p. 759 

Defect in premises, knowledge or ignorance of owner 
affecting liability for injuries, § 39, p. 716 
Defenses in action for injuries to patron, § 50 
Definitions, § 1, p. 659 

Degrading show, ground for suspension or revocation 
of license, § 29, p. 705 

Degrees of care required of owner or proprietor, 
§ 41, pp. 718-726 

Demurrer, action for injuries to patron, § 51 
Deposit on application for license, use in reduction 
of liability on bond, § 18, n. 87 
Depression in park causing injuries to patron, evi¬ 
dence of negligence, § 52, p. 759 
Discretion, 

Censorship, § 6, p. 679 
Granting license, § 23 

Municipal authorities as to reasonableness of li¬ 
cense fee, § 28 

Revocation of license, § 29, p. 705 
Revoking license by authority, § 29, p. 704 
Discrimination, 

Purchases of tickets on sidewalk and those pur¬ 
chased at theater or at agency, § 37 
Tax, validity of statute or ordinance, § 28 
Disorderly conduct, 

Ground for suspension or revocation of license, 
§ 29, p. 705 

Removal of patron, § 34 
Distinctions, § 1, p 659 

Disturbances, duly of managers and proprietors of 
places of amusement, § 34 

Diving, assumption of risk by patron, § 47, p. 747, n. 6 
Doctrine of necessity, biased officers sitting at hear¬ 
ing for suspension of license, § 29, p, 707, n. 44 
Dodge Em cars, assumption of risk by patron, § 47, 
p. 747, n. 5 

Dog races, injuries to patron stepping on beverage 
bottle, burden of proof, § 52, p. 754, n. 87 
Dog racing, license, § 22 
Matters considered, § 23 

Dominoes, power to regulate playing, § 3, p. 669 
Doors, 

Oare required of proprietor, § 39, p. 715 
Exit doors opening on application of pressure, 
liability of owner for injuries to patron, § 46, 
p. 739, n. 16 

Panic bolts required, § 7, n. 12 
Dramatic performances, license, § 22 
Drive-in theaters, 

Admission tax, § 19, n. 8 

Parking charge, § 28, n. 65 


Drive-in theaters—Continued 

Portable electric heaters, care required of pro¬ 
prietor, § 39, p. 715 

Drugging of horses permitted, revocation of license, 
§ 29, p. 706 

Duration of license, § 25 

Duress in payment of license fees, recovery, § 30, 
n. 62 

Ejection of patron, 

Action for damages, § 49 
Improper conduct, etc., § 34 

Manager for lessee, liability for breach of con¬ 
tract, § 46, p. 743 

Proprietor’s failure to eject intoxicated person 
affecting liability for injuries, § 46, p. 741 
Refund of purchase price, § 36, n. 35 
Unnecessary force. 

Evidence, § 52, p. 759 
Question for jury, § 53, p. 764 
Tort action, § 44 

Electric fans, dangers to be guarded against, S 42, 
p. 731, 11. 18 

Electric heaters in drive-in theaters, care required of 
proprietor, § 30, p. 715 

Embarrassment, pleading in action for damage for 
refusal of admission, § 51 

Embarrassment resulting from negligent act or omis¬ 
sion of proprietor, damages, 43 

Emergencies, theater owner’s lialulity for injuries to 
spectator, § 40, p. 742, n. 46 

Emergency exits, opening on application of pressure, 
liability of owner for injuries to patron in fall, 
§ 46, p. 739, n. 16 

Employees, 

Absence of attendants affecting liability for as¬ 
sault and robbery of patron, § 41, p. 724, n. 50 
Duties as to patrons, § 34 

Failure to provide or insufficient number, evidence 
of negligence, § 52, p. 759 

Independent contractor, liability of owner for in¬ 
juries to patron, § 46, p. 741 
Injuries to patron, scope of employment as qiu^- 
tioii for jury, § 5t3, p, 764 

Lessor, liability for injuries to patron, § 46, 
p. 74'3 

Proprietor’s liability for injuries caused in scope 
of employment, § 46, p. 742 
Reliance on care of employetvs of proprietor, con¬ 
tributory negligence*, § 47, p. 745 
Safeguard of patrons, § 42, p. 736 

Endurance contests, power to regulate, § 3, pp. 
667, 670 

Entrances, regulation, § 7 

Entry, choice of unsafe way by patron, contributory 
negligence, § 47, p. 746 

Evidence, 

Actions for injuries to patrons, § 52, pp. 753-76X 
Admissibility, § 52, p. 756 
Presumptions and burden of proof, { 52, 
p. 753 

Res ipsa loquitur, § 52, p. 755 
Weight and sufficiency, § 52, p. 757 
Prosecution for offenses incident to, § 59 
Review of license action, 5 ZS 

Examination, moving picture oxjeratorg, requirement, 

§ 11 

Examination and review of censorship, | 0, p. 678 
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Excessive damages in action for injuries to patron, 
§ 49 

Exchange district defined, § 1, p. 662 
Excise tax, censorship fee, § 28, n. 78 
Exclusion of persons, 

Legislative objective, § 31 
Proprietors, § 31 

Excursion river boat, license, § 22 
Exemplary or punitive damages, refusal of admission 
or ejection of patron, § 49 
Exemption, 

Censorship, § 6, p 675 

Newsreels from, § 6, p. 675, n. 67 
Liability of proprietor by printing on ticket, § 46, 
p. 740 

Licenses and taxes, § 18 
Exits, 

Closing theater where exits improperly closed, 
§ 15, n. 45 

Doors opening on application of pressure, liability 
for injuries to patron, § 46, p. 739, n. 16 
Lessor’s liability for injuries from fall from door 
never intended by him to be used as means of 
exit, § 46, p, 739 
Obstructions, prohibition, § 9 

Signs, warning of door opening by fall against 
panic bolt, § 42, p. 735, n, 62 
Expenses, firemen and policemen attending for pro¬ 
tection of patrons, § 5 

Explosion during strike, liability of theater owner for 
injuries, § 46, p. 742 
Fairs, patrons as invitees, § 39, p. 717 
Falling objects, protection of patrons from injury, 
§ 41, p. 722, n. 24 
Feature defined, § 1, p. 662 

Federal tax, deduction from admission charges, § 28, 
n. 67 

Female managers of wrestlers and boxers, denial of 
license because of sex, § 23, n. 18 
Feminine patrons, duties of proprietor, § 34, n 22 
Ferris wheels, care required of proprietor, § 39, p. 715 
Fingerprinting of cabaret employees, regulation re^ 
quired, § 4 

Fire escapes, reflations, § 9 

Fire extinguishers, protection of patrons, § 42, p. 729, 
n. 99 

Fire marshal, regulations, § 3, p. 668, n. 64 
Firemen, attendance for protection of persons attend- 
ing theaters, § 5 

Fireproof construction, regulations, § 7 
Fireworks, care required of proprietor of amusement 
place, § 39, p. 715 
Fixtures, 

Care required for protection of patrons, I 41, 
p. 726 

Renting place of public amusement, § 41, p. 725 
Flat rental defined, § 1, p. 662 
Floor levels of buildings, regulation, § 7 
Floors, 

Care required of proprietor, § 39, p. 715 
Causing injuries to patron, evidence of negligence, 
§ 52, p. 759 

Football, prohibition of sale of tickets at price great¬ 
er than that printed on ticket, § 21, n. 22 

Force, 

Ejecting patron, 

Evidence of unnecessary force, § 52, p. 759 


Force—Continued 

Ejecting patron—Continued 

Unnecessary force as question for jury, § 53, 
p. 764 

Removal of patron, etc., on revocation of ticket, 
§ 36 

Unnecessary force used in preventing entry or 
ejection of patron, tort action, § 44 
Forcible removal of patron, § 34 
Foreseeability of danger, 

Notice or warning to patron, § 42, p. 734 
Protection from acts of third persons, § 41, p. 724, 
n. 57 

Foreseeability of injuries to patron, question for jury, 
§ 53, p. 763 

Forgetfulness, momentary forgetfulness of patron as 
contributory negligence, § 47, p. 745, n. 78 
Formula deal defined, § 1, p. 662 
Franchise defined, § 1, p. 662 

Free admission, purpose as question for jury, § 53, 
p 764, n. 93 

Free entry to place of amusement, right to sue for 
injuries, § 45 

Gambling houses, power to suppress as power to sup¬ 
press pool or billiard halls, § 3, p. 672 
Golf, 

Assumption of risk by patron, § 47, p. 747, n. 6 
Power to regulate, § 3, p 669 
Tax on green fees, § 18, n. 2 
Golf courses. 

License, § 22 

Operator’s right to assume golfers would warn 
before driving ball in direction of others on 
course, § 46, p. 739, n 16 

Grass bank as seat, care required of owner, § 39, 
p. 715, n. 63 

Gratuitous action of professional dancer and radio 
actress acting as hostess, duty of servicemen’s 
recreation center to protect, § 41, p. 724, n. 52 
Gross receipts tax, tax on admissions, § 28, n 67 
Harness racing, license, power of administrative re¬ 
viewing body, § 23, n. 22 
Hats, regulations for removal, § 13 
Hearing, revocation of license, § 29, p. 706 
Hidden or latent dangers, 

Contributory negligence of patron, § 47, p. 744, 
n, 77 

Hotel operator’s liability for injuries to partici¬ 
pant in horse race from defect in realty 
owned by another, § 46, p. 742, n. 52 
Spaces between aisle seats and balcony steps, 
negligence, § 46, p. 739, n. 10 
Warning affecting liability for injuries to patron, 
§ 42, p. 734 

Hockey, 

Assumption of risk by patron, § 47, p. 747, n. 6; 
§ 47, p. 748, n. 14 

Dangers to be guarded against, § 42, p. 731, n. 20 
Injuries to patron, 

Negligence in providing notices or screens 
as question for jury, § 53, p. 763, n, 83 
Questions for jury, § 53, p. 764, n. 1 
Presumption of knowledge of risk by spectator, 
§ 52, p. 753, n. 82 

Screened seats, protection of patrons, § 42, p. 729, 
n, 10 
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Horse racing, 

Assumption of risk by patron, § 47, p. 747, n. 6 
Hotel operator putting on race on realty owned 
by another, liability for death of participant 
from defect in realty, § 46, p. 742, n. 52 
License, § 22 

Application for, § 17 
Fee as including breakage, § 28 
Matters considered, § 23 
Suspension, § 29, p. 706 

Waiver of right to hearing on suspension, 
§ 29, p 707, n. 41 

Power to regulate, § 3, pp. 666, 673 
Public interest, § 2, n. 1 
Regulation, § 4 

Horseshoe pit, dangers to children to be guarded 
against at picnic ground, § 42, p. 731, n 20 
Hotels, admission tax, § 20, n. 19 
Hours, 

Horse racing, regulation, § 4 

Pool and billiard room regulation, unreasonable¬ 
ness, § 3, p. 672, n. 13 
Regulation, § 4 
Humiliation, 

Assault on patron by usher, damages, § 49 
Damages, 

Denial of admission, § 49 
Negligent act or omission, § 43 
Pleading in action for refusal of admission to 
patron, § 31 

Hypnotism, prohibiting exhibition for gain, § 3, p. 669, 
n, 75 

Ice skating, 

Assumption of risk by patron, § 47, p. 747, n. 6 
Children, assumption of risk, § 47, p. 749, n. 23 
Identification card, requirement of cabaret employees, 
regulation, § 4 

Immoral character, exclusion of persons of, § 31 
Immoral conduct, ground for suspension or revocation 
of license, § 29, p. 705 
Immoral films, ban by censor, § 6, p. 676 
Implied warranty of safety of premises, etc, § 40 
Indecent, immoral or obscene pictures, censorship, 
§ 6, p 676 

Indecent show, ground for suspension or revocation 
of license, § 29, p. 705 
Independent concessionaires, 

Duty of owner of amusement place to maintain 
reasonable inspection, § 42, p. 735, n. 64 
Liability of park owner for injuries to patron, 
§ 46, p. 739, n. 11 
Independent contractors, 

Proprietor’s liability for injuries to patron, § 46, 
p 740 

Question for jury in action for injuries to patron, 

§ 53, p 764 

Independent defined, § 1, p. 662 

Indictment, enforcement of payment of penalty, § 16 
Indictment or information for offenses incident to 
conduct of exhibitions, § 59 
Injunction, 

Collection of tax, retention of jurisdiction for 
determining legality of tax, § 18, n. 89 
Control discretion of licensing authority, § 23 
Refusal to accept tickets sold on sidewalk, § 37 
Revocation of license, § 29, p. 708 


Injuries to patron, §§ 39-55, pp. 714-768 
Actions, §§ 49-55, pp. 750-768 
Admissibility of evidence in actions for injuries, 
§ 52, p. 756 

Assumption of risk, § 47, pp. 746-749 
Instructions, § 54 
Questions for jury, § 53, p. 764 
Attendants to safeguard patrons, § 42, p 736 
Bar of recovery by contributory negligence of 
patron, § 47, p. 746 
Care required, 

Lifeguard going to rescue of patron, § 42, 
p. 737 

Owner or proprietor, degree of care, § 41, 
pp. 718-726 

Proprietor for protection of patrons and lit- 
vitees, § 39, p. 714 
Children, 

Assumption of risk, § 47, p. 749 
Care for safety, § 42, p. 728 
Choice of alternative courses, contributory neg¬ 
ligence, § 47, p. 746 

Common carrier’s strict responsibility not im¬ 
posed on owners and proprietors, § 41, p 725 
Comparative negligence, questions for jury, § 53, 
p. 765, n. 2 

Concessionaire’s liability for injury, § 46, p. 743 
Contributory negligence, § 47, pp. 743-746 
Burden of proof, § 52, p. 754 
Danger incurred to save life or prevent in¬ 
jury to another patron, § 47, p! 745 
Defendant’s negligence as proximate cause of 
injury, § 48 
Evidence, § 52, p. 761 

Knowledge and appreciation of danger, § 47, 
p. 744 

Pleading, § 51 

Questions for jury, § 53, p. 764 
Crowds, duty of owner or proprietor, § 41, p. 724 
Dangers guarded against, § 42, p. 729 
Defenses in action, § 50 

Degree of care required of owner or proprietor, 
§ 41, pp. 718-726 

Direction of verdict, evidence basis of finding of 
negligence, § 53, p. 766 

Disregard of warnings and instructions, § 47, 
p. 746 

Evidence in action for, § 52, pp. 753-761 
Explosion during strike of operators, liability of 
owner, § 40, p. 742 

Foreseeability of danger, guarding against, § 42, 
p. 730 

Implied warranty of safety, § 40 
Inherently dangerous devices, degree of care re¬ 
quired for patrons, § 41, p, t25 
Injuries giving cause of action, §§ 43, 44 
Inspection, 

Duty of owner or proprietor as to premises 
and devices, § 42, p. 735 
Lessor for safety, etc., before leasing prop¬ 
erty, § 46, p. 739 

Premises and devices, § 42, p. 733 
Instructions, 

Actions for injuries, § 54 
Disregard of, § 47, p, 746 
Operation of device, 5 42, p. 7^ 
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Injuries to patron—Continued 

Intervening cause 'between defendant’s negligence 
and plaintiff’s injury, § 48 ' 

Intervening or concurring acts of third persons, 
action against proprietor, § 49 
Intervening willful act of third person, § 48, n. 37 
Intoxicated patron, proprietor’s failure to eject 
^ affecting liability, § 46, p. 741 
Invitees, licensees and trespassers, § 39, p. 717 
Issues, proof and variance in action for, § 51 
Knowledge, 

Character of machinery used in device, evi¬ 
dence in action, § 52, p. 757 
Lessee of defects in premises affecting liabil¬ 
ity for injuries, § 46, p 742 
Knowledge or ignorance of defects by owner or 
proprietor, § 39, p. 716 
Lessee’s liability for injuries, § 46, p, 742 
Lessor’s liability, § 46, p. 738 
Lights, post 

Negligence of lessee, concessionaire or independ¬ 
ent contractors, § 46, p. 740 
Negligmice or misconduct of other patrons or 
third persons, liability of proprietor, '§ 46, 
p. 741 

Nonsuit where 'there is evidence basis of finding 
of neglig(uice, § 53, p, 766 
Notk*e or warning of danger, § 42, p. 734 
Operation or erection of amusement by one other 
than owner of premises, § 41, p. 725 
Ordinary or reasouaiile care, § 42, pp. 726-737 
On part of owner or proprietor, § 41, p. 720 
Other complaints of device causing injury, evi¬ 
dence in action for injuries, § 52, p. 757 
PermaiKuice of injuries, questions for jury, § 53, 
p. 765 

Persons entitled to sue, § 45 
Persons liable, § 46, pp. 738-743 
Players in athletic contests, liability for injuries, 
§ 46, p. 743 
Pleafling, 

Action for injuries, § 51 
Bi>t‘elflc facts of negligence, rule of res ipsa 
l(K|Ultur inapplicable, § 52, p. 755 
Presumptions and burden of proof in action for 
injuries, § 52, p. 753 

ProtiHition from acts of third persons, § 41, p. 723 
Proximate cause, § 48 

Burden of profff, § 52, p. T54 
Oontributfjry m^Ilgenct', § 47, p, 745 
Evidence, I 52, p. 758 
Instructions in actions for, § 54 
Pleading, | 51 

Question for jury, 8 53, pp. 763, 765 
Que^ouH of law and fact, 8 53, pp. 761-766 
Bellance on care of proprietor and his raployees, 
contributory negligence, § 47, p. 745 
Etinoval of person admitted, action for breach 
of contract, I 44 
Etqueatg for instructions, i 54 
Res ii^ lOQuItur, 152, p. 755 
Inatructiosas, J 54 

Safety precautions required of proprietor, 8 39, 
p.tl4 

Spedai Inteiwfalorl^ i 54 * 

Tal:lnf case from Juty, i 53» p* 763 

ai 


Injuries to patron—Continued 

Use of another’s vacant land, liability of operator 
of entertainment, § 46, p. 739, n. 10 
Usher, duty to furnish, § 42, p. 736 
Verdict and findings, § 55 

Violation of ordinance, evidence in action for 
injuries, § 52, p. 757 
Warnings, disregard of, § 47, p. 746 
Weight and suflSeiency of evidence in action for^ 
§ 52, p 757 

Written assumption of risk, § 47, p. 749 
Injury to property of patron, §§ 56, 57 
Inspection, 

Compliance with demands of bureau of inspection 
affecting liability of proprietor, § 42, p. 735 
Duty of owner or proprietor to inspect premises 
and devices, § 42, p. 735 
Lessor 'before leasing premises, § 46, p. 739 
Owner of premises allowing another to operate 
place of amusement, § 41, p. 725 
Seats, discharge of duty to public as question for 
jury, § 53, p. 763, n. 83 

Instructions in actions for injuries to patron, § 54 
Insult, abuse or defamation in ejection of patron, 
§§ 34, 35 

Intoxicated patron, owner’s liability for admitting 
causing injuries to patron slipping on vomitua 
on floor, § 39, p. 716, n. 81 
Intoxicating liquors, 

Offense in selling, § 58 
Sale in theater, offense, § 58 
Invalids, exemption from license, § 20, n. 16 
Invitees. Injuries to patrons, generally, ante 
Issues, proof and variance in action for injuries to 
patron, § 51 

Janitor, owner’s liability for act not within scope of 
employment, § 46, p. 742, n. 48 
Jockeys, 

License, § 22, n. 43 

Judicial review, § 23, n. 15 
Regulation, § 4 
Right to, § 23, n. 96 

Joint adventure between owner and lessee, liability for 
injuries to patron, § 46, p. 749, n. 33 
Judgment against surety on bond of applicant for 
license exceeding judgment against principal,, 

§ 18, n. 88 

Juke boxes, license tax, § 22 
'Persons liable, § 27 
Knowledge of, 

Character of machinery used in device, evidence 
in action for injuries to patron, § 52, p 757 
Condition causing injury, evidence in action for 
injuries to patron, § 52, p. 758 
Danger by patron, contributory negligence, § 47,. 
p. 744 

Lessee of defective condition in premises affect¬ 
ing liability for injuries, § 46, p. 742 
Licensee of conduct as ground for revoking li¬ 
cense, § 29, p. 705, n. 12 

Owner of defects affecting liability for injuries tp 
patron, § 39, p. 716 

Knowledge or notice of owner or proprietor, foresee¬ 
ability of danger to be guarded against, § 42„ 
p. 739 

Ijeases, proprietor’s liability for injuries to patron^ 
§ 46, p. 740 
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liemonade spilled on patron, action for injury to 
dress, § 5T 

Lessor’s liability for injuries to patron, § 46, p. 738 
Lewd character, exclusion of persons of, § 31 
License, ticket of admission as license revocable at 
will, § 35 

Licensees, injuries to, § 39, p. 717 

Questions for jury in actions for, § 53, p 764 
Right to sue for damages from absence of due 
care, § 45 

Licenses and taxes, §§ 17-30, pp. 682-709 

Abandoned construction of synagogue, ground for 
denial, § 23, n. 4 
Administrative review, § 23 
Admissions tax, ante 
Amount of license fees, § 28 
Amusements within requirements, § 18 
Assessment of license tax after repeal, § 30 
Coin-operated music boxes or machines, persons 
liable, § 27 

Coin-operated phonographs, § 22 
Companies of performers, liability for, § 27 
Construction of license, § 24 

Damages for abuse of discretion by licensing offi¬ 
cers, § 23 

Dances, dance halls and dancing schools, § 20 
Delegation of power by municipality, § 17 
Discretion, 

Granting license, § 23 
Licensing authority, review, § 23 
Revocation of license, § 29, p. 705 
Disposition of funds, § 26 
Duration, § 25 
Evidence, 

Review, § 23 

(Suspension or revocation of license, § 29, p. 

707 

Exemptions, § 18 

Failure to procure, § 29, pp. 703-708 
Fees, ’§§ 26-28 

Recovery of fees paid, § 30 
Grounds for revocation or suspension, § 29, p. 704 
Alcoholic beverages, dispensing, § 29, p. 705 
Degrading show, § 29, p. 705 
Hearing, 

Application for license, § 23 
Revocation of license, necessity, § 29, p. 706 
§ ‘SiV\oqs 0jn;ord uopoH 
Implied repeal 0 ‘f statute, § 30 
Injunction against revocation, § 29, p. 708 
Investigation by licensing authority on revoca¬ 
tion or suspension of license, § 29, p. 707 
Moving picture operators, § 21 
Nature and conduct o-f hearing for revocation, 
§ 29, p. 707 

No-tice of revocation of license, necessity, J 29, 
p. 706. 

Number of licenses, § 28 

Other amusements, places or persons, § 22 

Payment, % 26 

Penalties for exhibiting without, § 16 
Persons liable for fee or tax, § 27 
Places and persons within requirements, § 18 
Presumptions on review, § 23, n 28 
Procedure to revoke license, § 29, p. 706 
Procurement of license, § 17 


Licenses and taxes—Continued 

Recovery of license fees and taxes paid where 
invalid or improperly collected, § 30 
Renewal, 

Discretion, § 23 
Hearing, § 23 

Repeal of statute or ordinance, § 30 
Review, 

Discretion of licensing authority, § 23 
Suspension or revocation, § 29, p. 708 
Revocation, § 29, pp 703-708 
Scope of review, § 23 
Stay against revocation, § 29, p 708 
Theatrical employment agencies, § 21 
Ticket brokers, § 21 
Validity of license, § 24 

Waiver of right to hearing on suspension of li¬ 
cense, § 29, p. 707, n. 41 

Willful nonpayment, ground for revocation of 
license, § 29, p. 705 

Wrongful assessment or collection, relief, § 17 
Lifeguards, 

Negligence in failure to provide sufficient num¬ 
ber, question for jury, § 53, p. 763, n. S3 
Requirement at public swimming pools, § 4 
Safeguard of patrons, § 42, p. 736 
Lifesaving, contributory negligence of patron, § 47, 
p. 745 
Lights, 

Assumption of risk by patron using poorly lighted 
entrance, § 47, p. 748 

Contributory negligence of patron proceeding in 
dark, § 47, p. 745, n. 78 
Dangers to be guarded against, § 42, p. 732 
Injuries to patron. 

Insufficient light, 

Evidence of negligence, § 52, p. 760 
Proof of ordinary standard of care, § 52, 
p. 754, n. 84 

Sufficiency of light as question for jury, 
'§ 53, p. 763, n. 83 

Standards of other theaters as to lighting, com¬ 
pliance by owner affecting liability, § 42, 
p. 733 

Lite-A-Line, license as public amusement, § 18, n. 97 
Lobbies, display sign with protrusion, implied war¬ 
ranty of safety of premises, § 40, n, 13 
Local option election, horse racing permit, § 3, p. 666, 
n. 17 

Location of place of amusement, denial of license, § 23 
Location of theater or building, regulation, § 8 
Loop the loop, assumption of risk by patron, § 47, 
p. 747, n. 5 

Loss of or injury to property of patron, J§ 56, 57 
Lunch room with dancing, license, § 20, n. 19 
Manager, lessee of theater, liability for breach of 
contract on sale of ticket, § 46, p. 743 
Managers of places of amusement, right and duty to 
maintain order, § 34 
Mandatory statutes, 

Issuance or refusal of license, | 23 
Revocation of license, § 29, p. 706 
Marble stairway in theater, negligence per se, S 46, 
p. 739, n, 16 

Master agreement defined, § 1, p, 662 
Medical aid, operator’s liability for failure of attend¬ 
ant to furnish, § 42, p. 731, n. 15 \ 
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Medical expenses, evidence in action for injuries to 
patron, § 52, p. 756 
Medicine shows, license, § 22 
Menagerie, 

Defined, § 1, p 660 
Licenses and taxes, § 22 
Mental suffering, 

Damages, 

Denial of admission, § 49 " 

Resulting from physical injury, § 43 
Injuries to patron, evidence, § 52, p. 756, n. 14 
Merry-go-rounds, 

Care required of owner or proprietor, § 39, p. 715; 
§ 41, pp. 723, 725 

Implied promise of attendant to look after child, 
§ 47, p. 746 
License, § 22 

Patrons as invitees, § 39, p. 717 
Merrymaking, municipal power to regulate as author- 
i^ang participation in or conduct of, § 3, p 669 
Mesmerism, prohibiting exhibition for gam, § 3, p. 669, 
n. 75 

Miniature golf, power to regulate, § 3, p. 667 
Miniature golf courses, license, § 22 

Damages for abuse of discretion, § 23, n. 87 
Minors prohibited to iilay oil billiard tables, penalty, 
§ 16 

Minstrel performaucos, license, § 22 
Minstrelsy defined, § 1, p. 660 

jVIiscondiU't of other patrons or third persons, liability 
of proprietor for iiijiiri(‘s, § 46, p 741 
Moreover defined, § 1, p. 662 
Motion picture, defined, § 1, p. 661 
Motion picture^ seascui, defined, § 1, p. 663 
Motion picture shows, license taxes, § 19 
Moving pictures, 

(VuHorship, § 6, p. 675 

CertifUul by board of censors, power of city to 
prevent exhibition, § 3, p. 666, n. 15 
Lighting, (Iang<‘rs to l>e guarded against, § 42, pp. 
732, 733 

Power to regulate, § 3, p. 665 
Theatrical exhiliitioii, § 1, p. 660 
Municipal corporations, 

Censorship of motion pictures, § 6, p, 676 
tiormtmctlon of buildings, regulation, § 7 
Dancm and dance halls, power to regulate, § 3, 
p. 0tl6 

I.lcense tax, f 17 

Licensing, delegation of power, § 17 
Particular amusements, jxiwer to regulate, § 3, p. 

Penalties for violation of regulations, J 16 
Power to regulate, § 3, pp. 665, 668 
Prohibition of exhibition where permit for ex¬ 
hibition obtained from state o:fflcers, § 10 
Heaaonableness of license fee as in discretion of 
municipal authorities, § 28 
K^iatloas, firemen and policemen attending for 
protection of patrons, § 5 
Repeal of license or tax ordinance, § 30 
Bale of theater tickets in streets, regulation, § 14 
Tax m attetidance, § 17 
Municipal field house, admissions tax, § 18, n. 5 
Mu®eup% Meense, I M 


Natatorium, injuries to patron struck by ball played 
with by other patrons, defense in action for in¬ 
juries, § 50, n. 50 
Nature, § 2 
Newsreels, 

Exemption from censorship, § 6, p 675, n. 67 
Tax invalid as discrimination, § 28, n. 83 
Night club defined, § 1, p 663 
Night clubs distinguished, § 1, p. 659 
Notice, 

Danger affecting liability for injuries to patron, 
§ 42, p. 734 

Revocation of license, § 29, p. 706 
Nuisance, 

Dance hall, power of city to declare it a nuisance, 
§ 3, p 670 

Drainage pipe in swimming pool causing death of 
patron, liability of lessor, § 46, p. 740 
Pool and billiard halls, power of municipal cor¬ 
porations to regulate, § 3, p. 667 
Obscene pictures, censorship, § 6, p. 676 
Occupation tax. Licenses and taxes, generally, ante 
Offenses incident to conduct of exhibition, §§ 58, 59 
Officers, power to regulate, § 3, p. 665 
Open air theater, license, discretion, § 23, n. 73 
Opera defined, § 1, p. 660 

Operator of motion picture, duty to stop machine on 
discovering bug’s presence, § 42, p. 730, n. 15 
Operators of moving pictures, license, § 21 
Operators of picture machines, regulation of qualifi¬ 
cation, § 11 

Ordei*, right and duty of managers and proprietors of 
places of amusement to maintain proper order, 
§ 34 

Order of exhibition, § 1, p. 662, n. 63 
Ordinance violation as evidence in action for injuries 
to patron, § 52, p. 757 

Ordinary or reasonable care required of owner or 
proprietor, § 41, p. 720 

Owner and occupier of premises, liability for license 
tax as between, § 27 

Panic, proprietor’s liability for injuries resulting from 
conduct of patron during panic, § 46, p. 742 
Panic bolts, 

Doors, requirement, § 7, n. 12 
Exit sign over door as warning to patrons of 
presence of door opening by fall against 
panic bolt, § 42, p. 735, n. 62 
Panoram machine as producing moving picture ex¬ 
hibition, § 1, p 661, n. 44 
Panorama defined, § 1, p. 663, n. 72 
Panoramas, license tax, § 22, n. 28 
Pantomime defined, § 1, p. 663, n. 72 
Pari-mutuel machines, license, § 22 
Parking charge of drive-in theater, admission tax on, 
§ 28, n. 65 

Parks. Amusement parks, ante 
Passageways, 

Injuries to patron, faulty passageway as question 
for jury, § 53, p. 763, n. 83 
Obstruction, 

Penalties, § 16 
Prohibition, § 9 

Penalties for violation of regulations, § 16 
Percentage picture defined, § 1, p. 662 
Permanence of injuries to patron, questions for jury, 
§ 53, p. 765 
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Permits, 

Exhibition of moving pictures, § 10 
Location of theater or building, § 8^ 

Persons entitled to sue for injuries, § 45 
Pinball machines, license, § 22 

Planks, injuries to circus patron from plank not prop¬ 
erly secured, evidence of negligence, § 52, p. 761 
Platforms, care required of proprietor, § 39, p. 715 
Play defined, § 1, p. 663 
Played in stock defined, § 1, p- 663 
“Playing” or “showing”, defined, § 1, p. 662 
Pleading in action for injuries to patron, § 51 
Policemen, attendance for protection of persons at¬ 
tending theater, § 5 « •, . 

Police, tort action against police for wrongful eject¬ 
ment, etc., § 34 
Police power. 

Amount of license fee, § 28 
Censorship, § 6, p. 676 
License of ticket brokers, § 21 
Permits for construction of buildings, § 7 
Pool and billiard rooms, 

Minors prohibited from visiting, § 4 
Unreasonable regulation, § 3, p. 672, n. 13 
Racing, prohibition, § 3, p 673 
Regulation, § 3 

Sale of tickets, regulation, § 14 
Ticket sale, regulation, § 14 
Polo game. 

Rider’s liability for injuries to spectator, § 4b, 
p. 743 

Spectator pushed from seat to floor by^ acts of 
spectators, liability of owner of building from 
giving way of guardrail, § 46, p. 741 
Pony tracks, patrons as invitees, § 39, p. 718 
Pool and billiard halls, 

Billiard tables, minors prohibited from playing, 
regulation, § 4 
Hours, regulation, § 4 
Offense in operating, § 58 
Power to regulate, § 3, pp. 667, 672 
Preshowing of film, admission, § 31 
Presumptions, censorship board acting within scope 
of its discretion, § 6, p. 678 
Presumptions and burden of proof in actions for in¬ 
juries to patrons, § 52, p. 753 
Price, 

Admission, rights of proprietor, § 31 
Power to prohibit resale of tickets at price in 
excess of designated amount, § 14 
Swimming pool owner’s liability for injuries to 
invitee using pool at reduced price, § 39, 
p. 717, m 92. 

Printing of condition of admission on ticket, § 31 

Private showings, admission, § 31 

Privilege tax on motion picture film, § 28, n. 83 

Profit, 

Absence of profit to inviter as affecting duty to 
warn of danger, § 42, p. 734 
Absence of profit to proprietor, liability for in¬ 
juries to invited guest, § 45 
Program seller, proprietor’s liability for acts, § 46, 
p. 742 

Projection booth, implied invitation to patron Injured 
as question for jury, § 53, p. 764, n. 03 
Projectionists. Operators, generally, ante 
Prosecution and punishment for offenses, § 59 


Proximate cause of injuries to p*atron, § 48 
Action against proprietor, § 49 
Burden of proof, § 52, p. 754 
Contributory negligence, § 47, p. 745 
Evidence, § 52, p. 758 
Instructions, § 54 
Pleading, § 51 

Questions for jury, § 53, pp. 763, 765 
Public interest, 

Conduct of business, § 2 ^ ^ ^ ^ 

Resale of tickets at price in excess of designated 

amount, § 14 

Public show, defined, § 1, p. 660 
Pucks. Hockey, generally, ante 

Punitive damages, conduct of owner warranting, 
question for jury, § 53, p. 764 ^ 

Quasi-muiiicipal corporations, admission or exclusion 
of persons from places of amusement, § 31 
Questions for jury in actions for injuries to patron, 

§ 53, pp. 761-766 _ ^ i « 

Race or color, censorship of pictures on ground of, § b, 

p. 676, n. 80 ^ 

Races, assumption of risk by participants, § 47, p. ^4^. 

n. 6 
Racing, 

Discretion in granting license, § 23 
Exclusion of persons, § 31 
License, 

Duration, § 25 
Duty to revoke, § 29, p. 706 
Pees, diversion, § 26, n. 43 
Notice of charges for suspension, § 29, p. 707, 
n. 40 

Pleading in action for injuries to spectator, § 51, 
n. 62 

Power to regulate, § 3, pp. 066, 673 
Regulation, § 4 

Radiator improperly secured causing injuries to pa¬ 
tron, evidence of negligence, § 52, p. 759 
Raft submerged in swimming pool causing injuries 
to patron, evidence of negligence, § 52, p. 757 
Railings, 

Care required of proprietor, § 39, p. 715 
Injuries to patron from failure to provide, evi¬ 
dence of negligence, § 52, p. 760 
Ranch shows, license, § 22 

Recreation club operating pool room, power of mu¬ 
nicipality to prohibit, § 3, p. 672, n. 15 
Referendum, license tax on motion picture theaters, 
etc,, § 17, n. 61 

Refusal of admission, action for damages, § 49 
Registration of films, regulation, § 12 
Regulations, f§ 3-16, pp. 665-682 
Censorship, § 6, pp. 675-679 
Construction of buildings, § 7 
Entrances, § 7 

Extent and limits, § S, p. 668 

Floor levels, § 7 

Hats, removal, f 13 

Location of theater or hhllding, § 8 

Obstructions in aisles, passageways and exits, } 

Particular amusements, § 3, p. 6^ 

Particular regulations, 0 4-15^ PJk 673-682 
Penalties for violation, $ 16 
Permits for exhibition of motion pictures, 8 10 
Power to regulate, 8 3, pp. 665-673 
Qualification of picture machine operators, 8 H 
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Regulations—Continued 

Registration of films, § 12 
Supervision liy state fire marshal, § 15 
Tickets, sale, § 14 

Removal of patron on revocation of ticket, § 36 
Repairs, lessee’s agreement to keep premises in good 
repair, liability for injuries to patron, § 46, p. 740 
Requests for instructions in actions for injuries to 
patrons, § 54 
Res ipsa loquitur. 

Injuries to patron, § 52, p. 755 
Instructions, § 54 

Injury to dress of patron by spilling of lemonade, 

§ 57 

Petition in action for injuries to patron, § 51 
Rescue of patrons, duty of proprietor of bathing es¬ 
tablishment, § 42, p. 736 
Reserved seats. Seats, post 

Respondeat superior, revocation of license for acts of 
agents of licensee, § 29, p. 704, n. 0 
Restaurants, 

Dances, power to regulate, § 3, p 666, n. 24 
License, § 22 

Kxemption from license requirement, § 20, 
n. 39 

Review, discretion as to granting license, § 23, n. 73 
Revue, defined, § 1, p. 663 
Road sliow defined, § 1, p 662 
Roller coasters. 

Assumption of risk by patron, § 47, p. 747, n. 5; 
§ 47, p. 749, ri. 27 

Causing injuries to patron, evidence of negligence, 
§ 52, p. 759 
Defined, § 1, p. 664 

Degree of care nniHired of owner or proprietor, 
§ 41, pp. 723, 725 
Injuries to patron, 

Contributory negligence as question for jury, 
§ 5«3, p. 765, n. 2 

Evidence as to fastening of safety strap, § 52, 
p. 756, n. 12 

Presumption of negligence in action for injuries, 
§ 52, p, 755, n. 98 
Roller dertiies, license, § 22 

Boiler skating, assumption of risk by patron, § 47, 
p. 748, n, 17 

Roof gardens, admission tax, § 20, n. 19 
BowlKiats, student injured in using rowboat in park 
under arrangement with athletic association, as 
invitee, 8 39, p. 717, n. 87 

Buies and regulations by proprietor for conduct of 
business, S 31 
Buns defined, 8 1* p. 062 
Bacrllegioua films, ban by censors, § 6, p. 675 
Bafety, 

Appliances, failure to provide for patrons, evi¬ 
dence of negligence, | 62, p. 759 
Implied warranty of safety of premises, etc., § 40 

Sales tax, 

Distribution of motion pictures, persons liable 
for tax, 8 

Llcen^ taxes distlngulsbed, $ 27 
^loonji, lictiw, i ^ 

Scalifing tickets, 

t 

BegttlatloM, 114 


Scenic railways, 

Degree of care required of owner or proprietor, 
§ 41, p. 725 

Presumption of negligence in action for injuries, 
§ 52, p. 755, n. 98 

Screened seats, hockey games, protection of patrons, 
§ 42, p 729, n. 10 

Screens, care required of proprietor, § 39, p. 715 
Season’s product defined, § 1, p, 663 
Seating, regulation, § 7 
Seats, 

Care required of proprietor, § 39, p. 715 
Collapse caused by boys swaying seats back and 
forth, liability of proprietor for injuries, 
§ 46, p. 742 

Collapse, presumption or inference of negligence, 
§ 52, p. 755, n. 98 

Defective seat in amusement device, evidence of 
negligence, § 52, p. 756, n. 12 
Marking seat as taken when already purchased 
by third person, § 32 
Reserved seats, §§ 32, 33 

Advertising, refusal to sell seats demanded, 
§ 33 

Removal of patron on revocation of ticket, 
§ 36 

Sale after doors open, § 14 
Penalty, § 16 

Right of ticket holder to seat, §§ 32, 33 
Screened seats, protection for patrons, § 42, p. 729 
TIockey game, § 42, p. 729, n. 10 
Second floors, prohibiting operation on, § 8 
Security, application for license, § 17 
Servants. Employees, generally, ante 
Servicemen’s recreation center, duty to protect pro¬ 
fessional dancer and radio actress acting gratui¬ 
tously as hostess, § 41, p. 724, n. 52 
Sex, license of manager of boxers or wrestlers denied 
because of sex, § 23 

Sex pictures, ordinance prohibiting, certainty, § 3, 
p. 671, n. 4 

Sexual immorality, censorship of film, § 6, p. 676, m 77 
Shooting galleries, license, denial of renewal, § 23, 
n. 10 

Shooting of patron, locking of door by operator after 
customer threatened bpuncer, proximate cause 
of injury, § 48, n 37 

Sign in lobby with protrusion near base, implied war¬ 
ranty of safety of premises, § 40, n. 13 
Signs, 

Care required of proprietor, § 39, p. 715 
Limiting liability of owner, notice to patron as 
question for jury, § 53, p. 764 
Warning patrons of danger, duty of owner, § 42, 
p. 735 
Skating rinks, 

Care for safety of childen, § 42, p. 728, n. 98 
Care required of proprietors, § 39, p. 715 
Injuries to patrons, 

Burden of proof in action for, § 52, p. 754, 
n. 87 

Evidence to disprove negligence, § 52, p. 756, 
n. 12 

License, right to license in area as no-t including 
right to license dance hall, § 20 
License tax, § 22 
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Skating* rinks—Continued 

Nuisance, city’s power to make it so by ordi¬ 
nance, § 3, p. 669, n 69 
Patrons as invitees, § 39, p. T17 
Power to regulate, § 3, pp. 667, 669 
Sleight of hand, exhibition under contract with one 
licensed to keep theater, § 24 
Slides, improper cushion causing injuries to patron, 
evidence of negligence, § 52, p. 759 
Slot machines, 

Injuries to patron when improperly secured, evi¬ 
dence of negligence, § 52, p 759 
License tax, § 22 

Snooker^ ordinance prohibiting place for playing, cer¬ 
tainty, § 3, p. 672, n. 14 

Snooker parlors, offense in operating, § 58, n. 53 
Special interrogatories in actions for injuries to 
patrons, § 54 

Spiritualistic seances, prohibiting public seances for 
gain, § 3, p, 669, n. 75 

Sports, municipal authority to regulate as authoriz¬ 
ing jSarticipation in or conduct of, § 3, p. 669 
Sports arena, assumption of risk by patrons, § 47, 
p. 747, n. 6 

Sports events, prohibition of sale of tickets at price 
greater than that printed on ticket, § 21, n. 22 
Springboards, care required of proprietor, § 39, p 715 
Square dancing, assumption of risk by patron, § 47, 
p. 747, n. 6 

Stairs, loose carpet causing injuries to patron, evi¬ 
dence of negligence, § 52, p. 757 
Stairways, 

Case required of proprietor, § 39, p 715 
Lights, dangers to be guarded against, § 42, p. 733 
Stands, care required of proprietor, § 39, p 715 
State fire marshal, supervision by, § 15 
Status, § 2 

Stay against revooation of license, § 29, p. 708 
Steeplechases, supports used by riders, care required 
of proprietor, § 39, p. 715 

Step at entrance causing injuries, evidence of negli¬ 
gence, § 52, p 760 

Step-down or step-up as negligence, § 39, p. 715, n. 69 
Steps, 

Care required of proprietor, § 39, p. 715 
Dangers guarded agjiinst, § 42, p. 731, n. 15 
Injuries to patrons, 

Defenses, § 50 

Evidence of negligence, § 52, p. 760 
Patron’s duty to anticipate or remember exist¬ 
ence of step, § 47, p. 744, n. 73 
Stored coin-operated machines, license tax, § 22, n. 56 
Strikes, proprietor’s liability for injuries from ex¬ 
plosion during strike, § 46, p, 742 
Subletting amusement devices by general concession¬ 
aire, liability for injuries, § 46, p, 743 
Subpoena, power of licensing authority to issue in 
connection with revocation or suspension of li¬ 
cense, § 29, p. 707 

Subsequent runs defined, § 1, p. 662, n. 64 
Summer gardens, patrons as invitees, § 39, p. 718 
Sunday, closing of picture shows under power to li¬ 
cense, § 19 
Supervision, 

Inadequacy of supervision of patrons, evidence 
in actions for injuries, § 52, p. 756, n. 12 


Supervision—Continued 

Use of structure or device, negligence as ques¬ 
tion for jury, § 53, pp. 763, n. 83 
Suspicion, ground for exclusion of patron, § 31, n. 84 
Swimming pools, 

Admissions tax, exemption, § 18, n 3 
Bathing establishments, generally, ante 
Care for safety of children, § 42, p 728, n 96 
Depth, guarding against injury to divers, § 42,. 
p 729, 11. 99 

Injuries to invitee using pool at reduced price, 
§ 39, p 717, n. 92 
Injuries to patron, 

Evidence of negligence in keeping raft sub¬ 
merged, § 52, p. 757 
Questions for jury, § 53, p. 764, n. 1 
Lifeguard required by regulation, § 4 
Slippery platform, dangers to guard against, 
§ 42, p. 729, n. 5 

Warning of dangers of diving while pool is 
being filled, § 42, p. 734, n. 53 
Swinging doors, proximate cause of injuries to pa¬ 
tron, § 48, n. 36 

Swings, sign discouraging use by adults, contribu¬ 
tory negligence in use by patron, § 47, p. 746 
Talkies defined, § 1, p, 663 
Taverns, 

Danc*e hall license, § 20, n. 16 
Dances, power to regulate, § 3, p (>66, n. 24 
Patrons as invitees, § 39, p. 717 
Taxes. Licenses and taxes, ante 
Television in restaurant, permit, § 22, n. 52 
Temporary bleachers as public building within safe 
place statute, § 41, p. 722, n. 27 
Temporary seats, care required of owner, § 39, p. 715, 
n. 63 

Tents, care required of proprietor, § 39, p. 716 
Theater supplies defined, § 1, p. 66t3 
Theatrical employment agencies, license, § 21 
Theatrical employment service, license tax, amount, 
§ 28 

Theatrical season defined, § 1, p. 060 

Theft of property of patron, action for, § 57 

Third persons, 

Negligence or misconduct, liability of proprietor 
for injuries, § 46, p. 741 

Protection of patrons from acts of, § 41, p. 723 
Ti(*ket bi’okers, 

Admissions tax, liability, § 27, n. 48 
License, § 21 

Fee, unreasonableness, § 28, n. 80 
Hegulation, § 14, n. 34 
Tickets, 

Mistake in selling seat already sold, § 32 
Patron attending amusement without ticket but 
with permission of proprietor as licens(‘e, 
§ 39, p. 718 

Price paid for admission more tlmn price printed 
thereon, refusal of admission, § 37 
Print reserving right to refuse admission, right 
to recover for breach of contract, | 44, n. 93 
Printing, 

Condition of admission, S 31 
Exempting proprietor fr<Hn liability, J 46, 
p. 740 

Limiting liability as notice to patron, ques¬ 
tion for jury, § 53, p. 764 
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Tickets—Con t i niied 

Printing—Continued 

Ticket is not transferable, § 3*7 
Proprietor’s right to refuse to sell, § 31 
Purchase for resale, § 31 
Regulation of sale, § 14 
Resale, § 37 

Restriction on transfer, defense in action for 
injuries to patron, § 50, n. 50 
Revocation, § 35 

Removal of patron, § 36 
Right of ticket holder to seat, §§ 32, 33 
Transfer or resale of tickets in violation of con¬ 
dition of ticket, § 37 

Toboggan sled, presumption of negligence where sled 
left grooves, § 52, p. 755, n. 08 
Toboggan slide, 

Contributory negligence of patron in using in 
violation of rules, § 47, p. 746, n. 01 
Patrons as invitees, § 39, p 717 
Toilet rooms, care required of proprietor, § 39, p. 716 
Toy balloons, proprietor giving to children, danger of 
shooting at with slingshot as not foreseeable, 
§ 42, p. 730, n. 15 

Trade showing defined, § 1, p. 603 
Trainers, regulation, § 4 
Transfer of ti(*kets, § 37 

Trap for the unwary, evidence in action for injuries 
to patron by amusement device, § 52, p. 759 
Trespass, 

Broadcasting from place of amusement without 
consent of owner, § 31 

Fireman injured in discharge of duty, § 5, n. 62 
Injuries to trespassers, § 39, p. 717 
Questions for jury in action for injuries, § 53, 
p. 764 

Refusal of patron to leave on revocation of ticket, 
8 36 

Right to sue for damages for injuries, absence 
of due care, 8 45 

Trespassers, injuries to, § 39, p. 717 
Underage and overage defined, 8 1, p. 663 
Unnecessary force, evidence, § 52, p 759 


Ushers, 

Assault on patron, recovery against proprietor, 
§ 49 

Duty of owner or proprietor to furnish, § 42, 
p. 736 

Ejection of boy from theater, liability of pro¬ 
prietor, § 46, p. 742, n. 47 

Variety shows, power of city to regulate, § 3, p. 669 
Vaudeville defined, § 1, p 664 
Vending machines, license tax, § 22, n, 56 
Verdict and findings in actions for injuries to pa¬ 
trons, § 55 

Vexatious and unlawful interference, § 3, p. 668 
Vomitus, proprietor’s liability for injuries to patron 
slipping, § 39, p, 716, n. 81 

Walk causing injuries to patron, evidence of negli¬ 
gence, § 52, p. 759 

Walkathon, duress or mistake of fact in payment of 
license fees, § 30, n. 62 

Walks, care required of proprietor, § 39, p. 716 
War bonds and stamps, salesman’s right to recover 
from occupants for injuries received in theater, 
§ 45, n. 2 

Warning of danger to patron affecting liability of 
owner, § 42, p 734 

Water slide, injuries to patron, evidence to disprove 
negligence, § 52, p 756, n. 12 
Waxed floors, bowling alleys, negligence per se, § 46, 
p. 739, n. 16 

Weight and suflftciency of evidence in action for inju¬ 
ries to patron, § 52, p. 757 

Willful violation of law, ground for revocation of 
license, § 29, p. 705 

Wires, care required of proprietor, § 39, p. 716 
Witnesses, failure to call in proceeding for revoca¬ 
tion of license, § 29, p. 707, n. 44 
Wrestling matches, 

Assumption of risk by patron, § 47, p. 748, n. 10 
Boxing and wrestling, generally, ante 
Percentage of fees required to be paid to authori¬ 
ties under license, § 27 

Zoning, bowling alleys permitted under zoning law, 
license, § 22, n. 32 
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THREATS AND UNLAWFUL 
COMMUNICATIONS 


Generally, §§ 1-28, pp. 786-812 
Abusive language, 

Cause of action for abusive language for pur¬ 
pose of intimidation, § 27, p. 808 
Civil liability, § 27, p 807, n. 34 
Abusive letter tending to provoke breach of peace, 
§ 13 

Evidence, § 22, p. 805, n. 99 

Acceptance of bribe for omission to discharge oflS- 
cial duty, § 3, p. 788 

Accomplice’s testimony in prosecution, § 22, p. 805 
Accusation of crime, § 11 

Allegation of threat in indictment or information, 

§ 20, p. 802 

Communication accusing or threatening to ac¬ 
cuse of crime, § 11 

Compelling threatened person to act against his 
will, § 4 

Evidence in prosecution, § 22, p. 804 
Intent to extort money or pecuniary advantage, 
§ 3, pp. 788-790 

Intent to extort or compel action, § 11 
Threat to accuse of crime as threat to do injury 
to person, property, etc., § 3, p. 791 
Actions, civil actions, § 28, pp 810-812 
Advice distinguished, § 1 
Amendment of indictment, § 20, p 802 
Anger, evidence as to threat made in heat of, § 22, 
p. 804 
Annoyance, 

Ground of civil liability, § 27, p. 807 
Letter or writing with intent to annoy, § 12 
Anonymous letters, 

Evidence of mailing or transmitting, § 22, p. 804, 
n. 99 

Reflecting on female’s chastity, § 14 
To police, § 12, n. 95 
Anonymous notice, whitecapping, § 15 
Arrest, extortion on threat of arrest, § 3, p. 791 
Assault victim’s threats as ground of civil liability, 

§ 27, p. 807, n. 34 
Attempts, § 16 

Allegations in indictment or information, § 20, 

p. 801 

Extort money or property, § 3, pp. 793, 794 
Landlord’s attempt to compel tenant to surrender 
his lawful possession, § 4, n. 53 
Persons liable, § 17, n. 18 
Questions of law and fact, § 24 
Attorney, privilege of attorney as defense, § 18 
Attorney’s abusive letter, § 13 

Automobile operator’s license as property within 
statute concerning extortion by threat to injure 
property, § 3, p. 791, n. 73 

Bawdyhouse, accusation of being keeper with intent 
to extort money, § 3, p. 789, n. 39 


Blackmail, 

Basis of civil action, § 27, p 809, n. 50 
Claim of what one believes due, § 27, p. 800 
Collection of dues by labor union or associationt 
of entrepreneurs, § 10, n. 82 
Conclusions in pleading in civil action, § 28, 
p. 810, n. 75 

Designation of statutory offense, § 3, p, 788 
Evidence, § 22, p. 804 

Letters threatening to expose one’s past with 
intent to extort, § 3, p 792, n. 01 
Persons liable, § 17, n. 18 

Bodily harm, offenses by threat of such harm, § 2^ 
n. 13 

Breach of peace, 

Confederation to intimidate, alarm and disturb, 
§ 5 

Letters tending to provoke, § 13 
Basis of civil action, § 27, p. 808 
Evidence, § 22, p. 805, n. 99 

Bribe, acceptance for omission to discharge ofllcial 
duty, § 3, p. 788 

Business compulsion, civil liability, § 27, p. 800, n. 52, 
59 

Candidate’s liability for coeaudidate’s attempted 
blackmail, § 17, n. 18 

Charge threatened in threat to accuse of crime, § 3^ 
p. 790 
Chastity, 

Anonymous letters reflecting on female’s chastity, 

§ 14 

Evidence in prosecution, § 22, p. 804 
Circumstantial evidence in prostK'ution, § 22, pp. 804, 
805 

Civil actions, demand for settlement of civil suit as 
extortion by threat, § 3, p. 789 
Civil liability, §§ 27, 28, pp. 807-812 
Actions, § 28, pp. 810-812 
Nature and grounds, § 27, pp, 807-810 
Coercion, 

Basis of civil action, § 27, pp. 808-810 
Evidence, § 22, p. 805, n. 90 
Collection notice similar to summons, § 2, n. 18 
Commerce, communication in Interstate commerce 
threatening injury to reputation or property with 
intent to extort, § 3, p. 791, n, 73 
Common law, 

Extortion, § 10 
Offense, 

Accusation of crime with intent to extort 
money or pecuniary advantage, § 3^ 
pp, 788, 789 

Intent to compel threatened person to act 
against his will, § 4, n. 32 
Intent to extort money or pecuniary ad¬ 
vantage, § 3, pp. 787-794 
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Oommoii law—Continued 
Offense—Continued 
Mere threat, § 2 

Putting in fear hy threat with intent to ex¬ 
tort, § 3, p 792 

■Complaint, 

Civil action, § 2S, pp. 810, 811 
Simulation as offense, § 2 

■Confederation to intimidate, alarm or disturb, § 5 
Consent, victim’s consent to taking of money or prop¬ 
erty as question for jury, § 24 
Conspii'acy, 

Evidence of extortion conspiracy, § 22, p. 805, 
n. 99 

Persons liable, § 17 

Constitutional provisions, prohibition of threats 
without violating constitutional guarantees, § 2 
Contract of employment as property, § 3, p. 791 
Contractor’s threat to breach contract, § 27, p. 810 
Oredit, threat to injure, § 9 
Criminal responsibility, §§ 2-20, pp. 787-807 
Absence or want of specific intent, §§ 7-9 
Accusation of crime, § 11 

Allegation of threat in indictment or in¬ 
formation, § 20, p. 802 

Communication accusing or threatening to 
accuse of crime, § 11 
Evidence in prosecution, § 22, p. 804 
Evidence of threat to accuse of crime, § 22, 
p. 805, n. 99 

To compel threatened person to act against 
his will, § 4 

With intent to extort, § 3, pp. 7S8-790 
Accusation with intent to extort or compel action, 

§ n 

Anonymous letters, 

I\>lice, § 12 

Keflecting on female’s chastity, § 14 
Attempts, § 16 

Allegations in indictment or information, 
§ 20, p. 801 

Persons liable, § 17, n, 18 
Questions of law and fact, § 24 
Defenses, § 18 

Evidence in prosecution, §§ 21, 22, pp. 803-805 
Extortion, § 10 

Attempt to commit, § 16 

Allegations in indictment or information, 
§ 20, p. 801 
Evidence, § 22, p. 804 
Instructions to jury, § 25, n. 18 
Persons liable, | 17 

Indictment or information, §§ 20, 21, pp. 800^03 
Injury to credit or reputation, threatening, § 9 
Instructions to jury, § 25 
Intent, 

Averments in indictment or information, 
§ 20, p. 801 

Compelling threatened person to act against 
his will, S 4 

Evidence, S 22, p. 804; p. 805, n. 99 
Extort money or pecuniary advantage, § 3, 
pp. 787-794 

Instimctlons to jury, f 25, n. 18 
Intimidate, §§ 4, 5, pp. 794-796; g 15 
Questions Of law or fact, § 24 


Criminal responsibility—Continued 
Intimidation, 

Attempted intimidation as question of law 
or fact, § 24 

Evidence, § 22, p. 805, n, 99 
Issues and proof in prosecutions, § 21 
Ku Kluxing, § 15 
Letters, 

Defenses, § 18 

Evidence to sustain conviction, § 22, p. 805, 
n. 99 

Issues and proof, § 21 
Ku Kluxing, § 15 

Parol evidence of meaning, § 22, p. 804 
Persons liable, § 17 
Questions of law or fact, § 24 
Tending to provoke breach of peace, § 13 
Evidence, § 22, p. 805, n. 99 
With intent to annoy, § 12 
Maiming, charge of threat to maim in indictment 
or information, § 20, p. 802 
Maiming or wounding, threatening, § 8 
Nature and elements of offense, §§ 2-16, pp. 787- 
800 

Allegations in indictment or information, 

§§ 20, 21, pp 800-803 

Nature of threat, 

Allegations in indictment or information, 

§ 20, pp 802, 803 

Variance between indictment and proof, § 21 
Night riding, § 15 
Persons liable, § 17 
Prosecution, §§ 19-26, pp. 800-807 
Punishment, § 26 
Putting in fear by threat. 

Compelling threatened person to act against 
his will, § 4 

With intent to extort, § 3, p. 792 
Questions of law and fact, § 24 
Securing property with intent to steal, § 6 
Sentence, § 26 

Subject matter of threat, allegations in indict¬ 
ment or information, § 20, pp. 802, 803 
Trial in prosecution, §§ 23-25 
Truth or falsity of charge of crime, 

Allegation in indictment or information, § 20, 
p. 802 

Compelling person to act against his will, § 4 
Intent to extort, § 3, p. 790 
Use of means other than threats to compel per¬ 
son to act against his will, § 4 
Variance between indictment and proof, % 21 
Whitecapping, § 15 

Damages awarded in civil action, § 28, pp. 811, 812 
Declaration in civil action, § 28, pp. 810, 811 
Defenses in criminal prosecutions, § 18 
Definiteness and certainty in indictment or informa¬ 
tion, § 20, pp. 802, 803 
Definitions, § 1 

Abusive letter, § 13 
Extort, § 3, p. 788 
Extortion, § 10 
Racketeer, § 3, p. 788 
Wound, § 8 

Deformity, extortion by threat to expose or impute, 
§ 3, p. 792 
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Demand, 

Money for protection as implied threat to accuse 
of crime, § 3, p. 790 

Property orally or by pidnted or written com¬ 
munication, § 11 

Settlement of civil suit as extortion by threat, 
§ 3, p. 789 

DeiDortation, intent to compel person to act against 
his will by threat to cause, § 4, n. 38 
Deprivation of personalty to compel person to act 
against his will, § 4 

Direction of verdict in civil action, § 28, p. 811 
Disgrace, 

Charging crime of threatening to expose or im¬ 
pute, § 20, p. 801, n. 33 

Extortion by threat to expose or impute, § 3, 
p. 792 

Disinterment, threat to disinter body as injury to 
person or property, § 3, p. 791, n. 70 
Distinctions, § 1 

Common law extortion and statutory offense, § 10 
Offense of threat with intent to extort and threat 
with intent to compel threatened person to 
act against his will, § 4 

Duress, 

Basis of civil action, § 27, pp, 808-810 
Evidence in civil action, § 28, p 811, n. 80 
Offer to do equity in complaint in civil action, 
§ 28, p. 811 

Elements of offenses, §§ 2-16, pp, 787-800 

Allegations in indictment or information, §§ 20, 
21, pp. 800-803 
Employment, 

Civil action on basis of threat of discharge from 
employment, § 27, p 809, n. 52 
Intent to extort by threat to cause loss of or to 
prevent, § 3, p. 791 

Entrapment, offense of attempt to commit crime or 
money paid to entrap, § 16 
Evidence, 

Civil actions, § 28, p 811 
Criminal prosecutions, §§ 21, 22, pp, 803-805 
Inference from evidence of malice in threats to 
compel person to act against his will, § 4 
Exposure, 

Charge of crime of threatening to expose dis¬ 
grace, § 20, p. 801, n. 33 

Intent to extort by threat to expose deformity, 
disgrace or secret, § 3, p. 792 
Extortion, § 10 

Accusation with intent to extort, § 11 
Attempt, allegations in indictment or informa¬ 
tion, § 20, p 801 
Attempt to commit, § 16 
Basis of civil action, § 27, pp, 808-810 
Claim of what one believes due, § 27, p. 809 
Conclusions in pleading in civil action, § 28, 
p. 810, n. 75 
Evidence, § 22, p. 804 

Instructions to jury in criminal case, § 25, n. 18 
Intent to extort money or pecuniary advantage, 

§ 3, pp. 787-794 

Intent to extort money or property, averment of 
ownership of property in indictment or in¬ 
formation, § 20, p. 803 
Persons liable, § 17 


Extortion—Continued 

Statutory language insutficient in indictment or 
information, § 20, p. 801, n 32 
False statement that warrant is issued against person 
as threat to accuse of crime, § 3, pp 789, 790 
Falsity of threatened charge of crime, 

Allegation in indictment or information, § 20, 
p. 802 

Compelling person to act against his will, § 4 
Intent to extort, § 3, p. 790 
Fear, 

Attempt to commit crime, § 16 
Evidence in prosecution, § 22, p. 804 
Extortion, § 10 

Ground of civil liability, § 27, pp 807-809 
Inducement of extortion by threat to expose or 
impute deformity or disgrace or to expose 
secret, § 3, p 792 

Intent to produce fear as element of offense, § 3, 
p. 792 

Obtaining money or property by operating on 
fear, § 10, n. 80 

Obtaining property by wrongful use, § 10 
Threat, 

Compelling threatened person to act against 
his will, § 4 

Intent to extort, § 3, p. 792 

Force, 

Attempt of landlord by force to compel tenant 
to surrender possession, § 4, n. 53 
Confederation to intimidate, alarm and disturb, 
§ 5 

Extortion, § 10 

Obtaining property by wrongful use, § 10 
Prevention of engagement in lawful vocation, § 7 
Prohibition of threats to use without violating 
constitutional guarantees, § 2 
Foreign language, averments in indictment or in¬ 
formation as to threat in, § 20, p. 802 
Form, amendment of indictment in matters of form, 

§ 20, p. 802 

Form of threat, 

Compelling person to act against his will, § 4 
Intent to extort money or pecuniary advantage, 

§ 3, pp. 788-792 

Good faith in complaint to authorities as to com¬ 
mission of crime, § 12 

Good faith of accused where property or money ob¬ 
tained by threats, § 3, pp. 792, 703 
Grounds of civil liability, § 27, pp. 807-810 
Indictment or information, §§ 20, 21, pp. 800-803 
Infliction of injury, compelling person to act against 
his will by inflicting injury, § 4 
Infliction of wrong amounting to crime, threat of in¬ 
fliction for purpose of extortion, § 3, pp. 791, 792 
Initial, variance between indictment and proof, § 21 
Injury to credit or reputation, threatening, § 9 
Injury to person or property, 

Definition of threat, § 1, n. 8 

Extortion of money or property through threats, 

§ 3, pp. 790, 791 

Intent to compel threatened person to act against 
his will, § 4 

Intent to intimidate, f 0 

Punishment of threat to injure credit or reputa¬ 
tion under statute punishing threat to in¬ 
jure person or property, § 9 
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Injury to person or property—Continued 
Whitecapping, § 15 

Injury to reputation, basis of civil action, § 27, p. 808, 
n. 50 

Innuendo, § 3, p. 788 

Indictment or information, § 20, pp. 802, 803 
Threat to compel threatened person to act against 
his will, § 4 
Instructions to jury, 

Civil actions, § 28, p 811 
Criminal case, § 25 
Intention, 

Absence or want of specific intent, §§ 7-9 
Accusation with intent to extort or compel action, 

§ 11 

Attempt to commit crime, § 16 

Averments in indictment or information, § 20, 

p. 801 

■Compel certain person to act against his will, 
evidence, § 22, p. 805, n. 09 
Compel threatened person to act against his will, 

§ 4 

Basis of civil action, § 27, p. 808 
Definition of threat, § 1 
Evidence, § 22, p 804 

Dxtort money or pecuniary advantage, § 3, 
pp. 787-794 

Extortion of money or property, averments as to 
ownership of property in indictment or in¬ 
formation, § 20, p. 803 
Instructions to jury, § 25, n. 18 
Intimidation, §§ 4, 5, 15 
Letters or writing with intent to annoy, § 12 
Mere threat without intent to influence person 
threatened as offense, § 2 
Obtaining money or property by threats, § 3, 
pp. 792, 793 

Questions for jury in civil action, § 28, p. 811, 
n. 82 

Questions of law or fact, § 24 
Securing property with intent to steal, § 6 
Intorfenmce with husiness, racketeer defined, § 3, 
p. 788 

Intimidation, 

Abusive language for purpose of intimidation as 
basis of civil action, § 27, p. 808 
Attempts, questions of law and fact, § 24 
Evidence, | 22, p. 805, n. 99 
Intention, §§ 4, 5, 15 
Night riding, | 15 

Thrmt and intimidation as synonymous, § 1 
Whitecapping, § 15 
Issues in criminal prosecutions, § 21 
Jest, evidence as to threat made in, J 22, p. 804 
Jokes, evidence to show absence of Intent, § 22, p. 894 
Ku Kluxing, S 15 

Landlord’s attempt to compel tenant to surrender 
lawful possession, S4» m 53 
Language, 

Letter tending to provoke breach of peace, § 13 
Night riding, § 15 

pleading in language of statute in indictment or 
information, f 20, p. ^1 

Betting out nature and subject matter of threat 
In indictment or Information, S 20, pp. 802, 

Bm 


Language—Continued 

Threat to accuse of crime with intent to extort, 

§ 3, pp. 789, 790 
Legal right, 

Civil action for threat to do that which one 
has legal right to do, § 27, p. 808 
Compelling threatened person against his will 
to do or abstain from doing, § 4 
Duress by threat to do what one has legal right 
to do, § 27, p. 809 

Threat to do what one has legal right to do, 

§ 1, n. 4 

Letters, 

Anonymous, 

Evidence, § 22, p. 805, n. 99 
Police, § 12, n. 95 

Creditor’s letter to debtor’s employer simulating 
process, § 27, p. 810, n. 65 
Defenses in criminal prosecution, § 18 
Injury to credit or reputation, threatening, § 9 
Intent, 

Annoy, § 12 

Extort by threat to expose one’s past, § 3, 
p. 792, n. 91 

Terrorize or intimidate, § 5 
Issues and proof in criminal prosecutions, § 21 
Kii Kluxiiig, § 15 

Maiming or wounding, threatening, § 8 
Parol evidence of meaning, § 22, p. 804 
Persons liable, § 17 

Questions of law or fact in prosecutions, § 24 
Reflecting on female’s chastity § 14 
Sending threatening letters without specific in¬ 
tent, §§ 7-9 

Tending to provoke breach of peace, § 13 
Basis of civil action, § 27, p. 808 
Evidence, § 22, p. 805, n 99 
Trouble and expense in discovering authorship 
of threatening letter as ground of civil lia¬ 
bility, § 27, p. 807, n. 31 

Libel, 

Charge in indictment or information of threat 
to publish, § 20, pp. 802, 803 
Intent to extort by threat to publish libel or of¬ 
fer to prevent publication, § 2, p. 792 
Liquidation of indebtedness to maintain action for 
damages, § 28, p. 811, n. 79 
Mailing paper simulating summons, court process, 
etc., § 2 
Maiming, 

Charge in indictment or information of threat to 
maim, § 20, p. 802 
Threats to, § 8 
Malice, 

Compelling person to act against his will, § 4 
Sending of threatening letters, § 7 

Definition of threat, § 1, n. 8 
Orally or by communication demanding property, 
§ 11 

Threat and menace as synonymous, § 1 
Mental anguish, 

Evidence in civil action, § 28, p 811 
Ground of civil liability, § 27, p. 810 
Mental distress as ground'of civil Harbiiity, ■§ 27, p. 807 
Miscarriage as result of ^tu^eats, § 28, p. 811, n. 82 
Misnomer in indictment or information, § 21 


1179 



THREATS & UNLAWFUL COMMUNICATIONS 


Mortgagee advertising property for sale to enforce 
usurious debt as liable for extortion, § 27, p. 809, 
n. 61 

Name, variance between indictment and proof, § 21 
Nature of civil liability, § 27, pp. 807-810 
Nature of offenses, §§ 2-16, pp. 787-800 

Allegation in indictment or information, § 20, 
pp. 802, 803 

Oral or verbal threat, § 20, pp. 802, 803 
Intent to extort money or pecuniary advantage, 
§ 3, pp. 788-792 

Variance between indictment and proof, § 21 
Night riding, § 15 
Notes, 

Acceptance in settlement of embezzlement as 
ground for civil suit, § 27, p. 809, n 60 
Defenses in prosecution for sending threatening 
note, § IS 

Notice, 

Intent to terrorize or intimidate, § 5 
Ku Kluxing, § 15 
Whitecapping, § 15 

Obtaining of money or property as element of threat 
with intent to extort, § 3, pp. 793, 794 
Offenses, §§ 2-26, pp 787-807 

Offer to do equity in complaint in civil action, § 28, 
p. 811 

Oral communication, night riding, § 15 
Oral demand of property, § 11 

Oral threat to compel person to act against his will, 

§ 4 

Ownership, averment as to ownership of property in 
indictment or information, § 20, p. 803 
Parol evidence of meaning of threatening letter, § 22, 
p. 804 

Pecuniary advantage, 

Ejusdem generis to chattel, money or valuable se¬ 
curity, § 3, p. 794 
Intent to extort, § 3, pp. 787-794 
Person against whom made, 

Allegations in indictment or information, § 20, 

pp. 801, 802 

Amendment of indictment to change person, § 20, 

p. 802 

Person to whom made, 

Averments in indictment or information, § 20, 

pp. 801, 802 

Injury to person or property, threat to injure with 
intent to extort, § 3, p. 791 
Intent to compel threatened person to act against 
his will, § 4 

Intent to extort money or pecuniary advantage, 
threat with, § 3, pp. 788, 789 
Persons liable for criminal offense, § 17 
Persuasion distinguished, § 1 
Petition in civil action, § 28, pp. 810, 811 
Police, anonymous letter to complaining of complain¬ 
ant, § 12, n. 95 

Police officer, threat to accuse of crime by threat to 
complain to officer, § 3, p. 790 
Preponderance of evidence in civil actions, § 28, p. 811 
Preventing engagement in lawful vocation, 

Attempt, § 16 

Evidence, § 22, p. 805, n. 99 
Principals, instructions to jury in criminal case, § 25, 
n. 18 


Printed communication, 

Accusing or threatening to accuse of crime, § 11 
Demanding property, § 11 

Printed threat to compel person to act against his will, 

§ 4 

Privilege of attorney as defense, § 18 
Privileged character of attorney’s abusive letter, § 13 
Process, simulation of court process as offense, § 2 
Proof. Evidence, generally, ante 
Proper party in civil action, § 28, p. 810, n. 71 
Property as not including a position, § 3, p. 794 
Property sought or obtained by threat with intent to 
extort, § 3, pp. 793, 794 

Prosecution of criminal eases, §§ 19-20, pp. 800-807 
Publication, 

Charge in indictment or information of threat to 
publish libel, § 20, pp. 802, 803 
Intent to extort by threat to publish libel or offer 
to prevent publication, § 3, p. 792 
Threat to publish debtor’s name as bad debtor, § 9 
Punishment for offenses, § 26 
Questions of law and fact, 

Civil actions, § 28, p. 811 
Criminal case, § 24 
Racketeer defined, § 3, p. 788 
Racketeering, 

Compelling person to act against his will, § 4 
Extortion, § 10 

Form of blackmail, § 3, p. 788 
Rebate to employer by employee, § 3, p. 701, n. 77; 
§ 4, n. 45 

Receivership as not included in word “property”, § 3, 
p. 794 

Reputation, threat to injure, § 9 
Robbery, 

Designation of statutory offense as robbery in 
third degree, § 3, p. 788 

Evidence of third degree robbery by extorting 
money, § 22, p. 804, n. 99 
Threats as element, § 2 

Secret, threat to expose with intent to extort, § 3, 
p. 792 

Sentence in criminal cases, § 26 
Sheriff, duress by threat to remove sheriff from office, 
§ 27, p. 810, n. 61 

Shock as ground of civil liability, § 27, p. 807 
Signs, whitecapping, § 15 

Simulation of summons, complaint, writ or court 
process, § 2 

Skull and cross bones, § 15 
Statutes, 

Absence or want of specific intent, §§ 7-9 
Amendment of indictment, § 20, p. 802 
Anonymous letters reflecting on female’s chastity, 
§ 14 

Attempt to commit crime, § 16 

Confederation to intimidate, alarm or disturb, | 5 

Extortion, § 10 

Persons"liable, f 17 

Indictment or information in criminal prosecu¬ 
tion, f§ 20, 21, pp, 800-803 
Intent to compel threatened person to act against 
his will, § 4 

Intent to intimidate, 5 5 
Eu Kluxing, § 15 

Letter or writing with intent to annoy, f 12 
Letters tending to provoke breach of peace, 5 13 
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Statutes—Continued 

Menaces orally or by communication demanding 
property, § 11 
Night riding, § 15 
Persons liable, § 17 

Pleading in civil action, § 28, pp. 810, 811 
Prevention of engagement in lawful occupation, 
§ 7 

Punishment for offenses, § 26 
Securing property with intent to steal, § 6 
Variance between indictment and proof, § 21 
Violation of criminal statute as basis of civil 
action, § 27, pp. 808-810 
Whitecapping, § 15 
Statutory provisions, 

Accusation of crime with intent to extort money 
or pecuniary advantage, § 3, pp. 788-790 
'Charge threatened in threat to accuse of crime, 
§ 3, p. 790 

Inducement of fear by threat to expose or im¬ 
pute deformity or disgrace, etc., § 3, p. 792 
Infliction of wrong amounting to crime, intent to 
extort by threatening infliction, § 3, p. 791 
Injury to credit or reputation, § 9 
Injury to person or property, § 3, p. 791 
Intent to extort money or pecuniary advantage, 
§ 3, pp. 787-794 

Nature of threat with intent to extort money or 
pecuniary advantage, § 3, pp. 788-792 
Obtaining money or property as element of of¬ 
fense with intent to extort, § 3, pp, 793, 794 
Property sought or obtained by threat with in¬ 
tent to extort, § 3, pp. 793, 794 
Publication of libel or offer to prevent publica¬ 
tion, § 3, p. 792 

Punishment for extortion through fear of threats 
of Injury to person or property, § 3, pp. 790, 
791 

Putting in fear by threat with intent to extort, 
§ P. 792 

Simulation of summons, complaint, writ or court 
process, § 2 

Truth or falsity of threatened charge of crime 
with intent to extort, § 3, p. 790 
Use of means other than threats to compel per¬ 
son to do or abstain from doing act which he 
has legal right to do or abstain from doing, 

S 4 

Store owner’s liability for detective agency’s extor¬ 
tion, § 27, p. 808, n. 48 

Strike, intent to extort by threat to cause or to con¬ 
tinue, § 3, p. 791 
Subject matter of threat, 

Allegations in indictment or Information, § 20, 
pp. 802, 803 

Intent to extort money or pecuniary advantage, 
I 3, pp. 788-792 

Sufaciency of evidence in criminal prosecution, § 22, 
pp, 804, 805 
Suggestion, 

Mode or manner of making threat, § 3, p. 788 
Threat to compel threatened person to act against 
his will, § 4: 


Summons, simulation as offense, § 2 
Telephones, 

Evidence of threats by telephone in criminal pros¬ 
ecution, § 22, p. 803, n. 76 
Jury question concerning what was said in tele¬ 
phone conversation, § 28, p. 811, n. 82 
Third persons. 

Conveyance of threat of third person to compel 
person to act against his will, § 4 
Extortion through threats of injury to person or 
property at hands of third parties, § 3,. 
pp. 790, 791 

Letter threatening that third person will wound 
another person, § 8 

SuflSciency of threat to accuse third person with 
intent to extort, § 3, p. 789 

Trial, 

Civil actions, § 28, p. 811 
Criminal prosecution, §§ 23-25 
Truth of threatened charge of crime, 

Compelling person to act against his will, § 4 
Intent to extort, § 3, p. 790 
United States officer as liable for offense, § 17 
Value of property sought or obtained by threat with 
intent to extort, § 3, pp. 793, 794 
Variance between indictment and proof, § 21 
Violence, 

Prevention of engagement in lawful vocation, § T 
Prohibition of threat to use without violating^ 
constitutional guarantees, § 2 
Racketeer defined, § 3, p. 788 
Subsequent violence as affecting character of of¬ 
fense of obtaining property by threat, § 3^. 
p. 789 

Use to compel person to act against his will, § 4^ 
Whitecapping, § 15 

Vulgar and abusive epithets distinguished, § 1 
Weight of evidence in criminal prosecution, § 22^, 
pp. 804, 805 
Whitecapping, § 15 
Will, 

Domination of person’s will as question of fact 
in civil action, § 28, p. 811 
Fear compelling person to act against his will as 
. ground of civil liability, § 27, p. 809 
Intent to compel person to act against his will^ 
§ 4 

Basis of civil action, § 27, p. 808 
Evidence, § 22, p. 805, n. 99 
Wounding, threats to, § 8 
Writ, simulation as offense, § 2 
Writing with intent to annoy, § 12 
Written communication, 

Accusing or threatening to accuse of crime, § II 
Demanding property, § 11 
Written threat, 

Averment of nature and subject matter in indict¬ 
ment or information, § 20, pp. 802, 803 
Oompellin?; person to act against his will, § 4 
Questions of law or fact, § 24 
Without specific intent, §§ 7-9 
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Admiralty, 

Appeals, last day for performance of act falling 
on Sunday or legal holiday, § 14(6), p. 888, 
n. 52 

Computing time for appeal from final decree, 
§ 13(10), p. 867, 11. 98 

Limitation of suit under Death on High Seas Act, 
§ 14(9) 

Admissions, request for, excluding day request was 
received in computing time for reply, § 13(13), 
n. 25 

After expiration of, use of words as al^ectmg inclu¬ 
sion or exclusion of first or last day in computing 
time, f 13(3) 

Age of person, computation, § 8 
Alaska, zone under Federal Standard Time Act, § 7 
Ancient English rule, inclusion or exclusion of first or 
last day in computing time, §§ 13(3, 7, 8, 10, 11) 
Appeal and error. 

Bond, computing time for filing, excluding termi¬ 
nal Sundays and holidays, § 14(6), p. 889 
Computation of time, 

Intervening Sundays and holidays, inclusion, 
§ 14(6), p. 892 

Terminal Sundays and holidays, excluding, 
§ 14(6) 

Inclusion or exclusion of first or last day in com¬ 
puting time, § 13(10), pp. 866-872 
Appeal bond or undertaking, computing time 
for filing, § 13(10), pp. 871, 872 
Briefs, record and abstract, computing time 
for filing, § 13(10), pp. 869, 870 
Case-made or statement of facts, computing 
time for filing or serving, § 13(10), p. 871 
Exceptions, 

Bill of, § 13(10), pp. 870, 871 
Computing period for filing, § 13(10), 
p. 869 

Filing petition for review or taking appeal or 
writ of error, § 13(10), p. 866 
Partial transcript, appeal from, filing sched¬ 
ule, § 13(10), p. 870, n. 24 
Rehearing, filing application for, § 13(10), 
p. 869 

Transcript of judgment, computing time for 
filing, § 13(10), p. 870, n. 23 
Motion to dismiss appeal, computing time, exclud¬ 
ing Sundays and legal holidays, § 14(6), 
p. 893, n. 8 

Undertaking delivered at 9:30 P.M. on last day 
for compliance as sufficient, § 16, p. 902, n. 17 
Appeals, computation of time for taking, months, § 10, 
p. 840 
Arbitration, 

Computing time during which award may be 
confirmed, amendment of statute during peri¬ 
od, § 13(10), p. 868, n. 96 


Arbitration—Continued 

Computing time for writ of error from award, 
§ 13(10), p 868 
Artificial day, defined, § 12 
Astronomers, sidereal time, use of, § 4 
Astronomical day, defined, § 12 

At least, use as requiring inclusion or exclusion of 
first or last day in computing time, § 13(5) 
Automobiles, limitation of actions, inclusion or exclu¬ 
sion of terminal Sundays and holidays in com¬ 
puting time, § 14(9) 

Bail, expii*ation of time for putting in bail on Sunday, 
effect, § 14(6), p. 887, n. 42 
Bankruptcy, 

Computation of time. 

Alleged preference was given, months, § 10, 
p. 840 

Inclusion of last day of period unless it is 
Sunday or holiday, § 14(6), p SOI 
Proceedings, inclusion or exclusion of first 
or last day, § 13(10) 

Bills and notes, 

Computation of time, months, § 10, p. 840 
Fractions of day, disiegarding as to time for pay¬ 
ment, § 16, p. 902, n. 17 
Limitations, 

Computing time, excluding terminal Sundays 
and holidays, § 14(9) 

Inclusion or exclusion of days in computing 
time, § 13(11) 

Maturity date, computing, excluding day time 
begins to run and including date of pay¬ 
ment, § 13(9) 

Protesting on Saturday or day succeeded by legal 
holiday, notice given on next succeeding secu¬ 
lar or business day, § 14(10) 

Birth, including day of birth in computation of age, 

§8 

Bond on appeal, computing time for filing, inclusion 
or exclusion. 

Intervening Sundays and holidays, § 14(f0, p. 893 
Terminal days, § 13(10), pp. 871, 872 
Briefs on appeal, computing time for filing, inclusion 
or exclusion of terminal days, § 13(10), pp. 869, 870 
Bulk sales, computing time after notice and l>efore 
sale, inclusion of intervening Sundays and holi¬ 
days, § 14(5) 

Burial policy, disregarding fraction of day in deter¬ 
mining effective date, § 16, p. 903, n. 28 
Calendar, 

Defined, | 3 
Old style, § 3, m 22 

Calendar day, ordinarily meant by word **day’\ g 12 
Calendar month, 

Computation, f 10, p. 841 
Defined, § 10, p. 840 
Calendar week, defined, § 11, p. 841 
Calendar year, defined, § 9, p. 835 
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Case-made, 

Computing time for serving or filing, inclusion or 
exclusion of terminal days, § 13(10), p. 871 
Last day for making and serving falling on Sun¬ 
day or legal holiday, extension, § 14(6), p. 889, 
n. 58 

Central standard time, creation and definition, § 7 
Chattel mortgages, computing time for filing or re¬ 
cording, excluding terminal Sundays or holidays, 
§ 14(5) 

Cities, 

Daylight saving time, adoption, § 6 
Delegation to cities of power to apply standard 
time adopted by legislature, § 5 
Home rule city, fixing standard time for purely 
local and municipal affairs, § 5 
Civic time, defined, § 5 
Civil day, defined, § 12 
Computation, § 8 

Fractions of day, recognition or nonrecognition, 
§ 16, pp 900-904 
Hours, § 17 

Inclusion or exclusion of first or last day, post 
Months, § 10, p, 839 
Publication, weeks, § 11, pp. 842-845 
Statutes and rules, construction, § 8 
Sundays and holidays, inclusion or exclusion, post 
Twenty-ninth of February, eifect, § 15 
Conditional sales, 

Extending time for payment where last day was 
holiday, § 14(10), n, 72 

Notice of sale of repossessed property, computing 
time, § 13(12), n. 8 

Constitutional and statutory provisions, 

Computation of time, 

(Construction and application, § 8 
Exclusion of terminal Sundays as requiring 
indusion of terminal legal holidays, 
§ 14(3), n. 93 

Inclusion or exclusion of first or last day, 
contracts, § 13(9) 

Contracts, appU(*ability of statutes requiring ex¬ 
clusion of terminal Sundays or holidays to 
contracts, § 14(10) 

Daylight saving time, federal statute adopting, 
construction, § 6, n. 42 

Directory or mandatory, provisions with respect 
to time of doing act, § 1 

Extending time in which appeal may be taken, ex¬ 
cluding day statute went into effect, § 13(10), 
p. 867, n. 97 

Federal Standard Time Act, § 7 
Fractional days, rule as to computation disregard¬ 
ed, § 16, p. 903 

Inclusion or exclusion of first or last day, appli¬ 
cation of general rule, § 13(8) 

IjCglsIative bills, time for approval or veto by 
chief executive, inclusion or exclusion of 
Sundays and holidays, § 14(11) 

Contracts, 

Computation of time, | 8 

Saturday not excluded, g 14(4), n. 11 
Daylight saving time, time of performance not 
changed by adoption, J 6 

Inclusion or exclusion of first or last day in com¬ 
puting time, § 13(9) 


Contracts—Continued 

Statutory provisions, applicability of statutes 
relative to computation of time, § 8 
Sundays and holidays, inclusion or exclusion in 
computing time for performance, § 14(10) 
Counties, daylight saving time, adoption where 
standard time is official time of state, § 6 
County board of taxation, last day for service of ap¬ 
peal from actions falling on first of two consecu¬ 
tive days observed as legal holidays, § 14(6), p. 888, 
n. 52 

Courts, computing number of days of a term, inclu¬ 
sion or exclusion of intervening Sundays, § 14(5) 
Criminal law, 

Appeals, computing time for taking, excluding 
day of entry of judgment or order, § 13(10), 
p 868 

Limitation of prosecution, excluding day of of¬ 
fense in computing period, § 13(11) 

Service of indictment or list of jurors to accused 
before trial, computing time for, § 14(6), p. 892 
Current year, defined, § 9, p. 836 
Daylight saving time, § 6 
Days, § 12 

Fractions of days, 

Not added to make complete day, § 12 
Recognition or nonrecognition in computing 
time, § 16, pp. 900-904 

Inclusion or exclusion of first or last day, post 
Sundays, excluding when last day where period 
is days, § 14(2) 

Twenty-ninth of February, effect for purposes of 
computing period of days, § 15 
Default judgment, 

Computation of time, 

Confirmation, 

Intervening Sundays and holidays, in¬ 
clusion or exclusion, § 14(6), p. 892 
Saturday half holidays, exclusion, § 14(6), 
p. 893 

Entrance, inclusion or exclusion of terminal 
days, § 13(15) 

Definition, § 1 

Artificial day, § 12 
Astronomical day, § 12 
Calendar, § 3 

Calendar month, § 10, p. 840 
Calendar week, § 11, p. 841 
Calendar year, § 9, pp. 835, 836 
Civic time, § 5 
Civil day, § 12 
Current year, § 9, p. 836 
Daylight saving time, § 6 
Days, § 12 

Fiscal year, § 9, p. 836 
Greenwich time, § 4 
Hour, § 17 

Lunar month, § 10, p. 841 

Mean sun or standard time, § 7 

Months, § 10, p. 837 

Natural day, § 12 

Official year, § 9, p. 837, n. 81 

Sidereal time, § 4 

Solar day, § 12 

Statutory week, § 11, p. 841 

Summer months, § 10, p. 841, n. 50 

Week, § 11, p. 841 
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Definition—Continued 

Within, use in connection with computing time, 
§ 13(7) 

Working week, § 11, p. 845, n. 11 
Year of our Lord, § p. 836 
Years, § 9 

Delegation of power, cities applying standard time 
adopted hy legislature, § 5 
Depositions, 

Computing time, inclusion or exclusion of first 
or last day, § 13(10) 

Notice, requirement as to service so as to allow 
sufficient travel time, night not excluded, 
§ 12, n. 25 

Divisions of time, § 2 
Divorce, 

Appeals, computation of time, excluding interven¬ 
ing Sundays, § 14(6), p. 893, n. 8 
Computing 30 day period in which subpoena was 
returnable after award thereof, terminal Sun¬ 
day not excluded, § 14(6), p. 887, n. 45 
Eastern standard time. 

Applicability in state, § 7, n. 62 
Creation and definition, § 7 

Ejectment, computing time for vacation of property 
after service of writ and notice, intervening Sun¬ 
days or holidays, exclusion, § 14(10) 

Elections, 

Computing time, counting backwards from elec¬ 
tion day, § 13(5), n. 62 

Notice of election contest, computing time for 
giving, excluding election day, § 14(5), n. 33 
Statute requiring certificate to be filed not later 
than specified date, terminal date Sunday 
or holiday, effect, § 14(5) 

Employment contracts. 

Compensation, fractions of day not recognized 
in computing compensation for public officer 
paid on per diem basis, § 16, p. 904, n. 54 
Computing period of employment, including Sun¬ 
day as first day, § 14(2), n. 70 
Frauds, statute of, including first Sunday, con¬ 
tract not to be performed in a year, § 14(2), 
n. 70 

Exceptions, bill of, computing time for. 

Presentation, etc., inclusion or exclusion of ter¬ 
minal days, § 13(10), pp. 870, 871 
Signing, filing or serving, last day falling on Sun¬ 
day or holiday, extension, § 14(6), p. 890 
Execution, computing time for issuance and levy of 
writ, inclusion or exclusion, 

Intervening Sundays or holidays, J 14(6), p. 892 
Terminal days, § 13(15) 

Executors and administrators, 

Account, exceptions to, computing time for filing, 

§ 14(6), p. 887, n. 42 
Claims, computing time for, 

Filing, exclusion of terminal Sundays and 
holidays, § 14(5) 

Presenting or bringing action on, inclusion or 
exclusion of days, § 13(11) 

Extension of time, illness of client or neglect of attor¬ 
ney as insufficient reason, § 1, n. 9 
False imprisonment. 

Excluding first or last day in computation of sen¬ 
tence served by prisoner, § 13(8), n. 16 I 


False imprisonment—Continued 

Limitations, computing time, terminal Sundays 
and holidays, inclusion or exclusion, § 14(9) 
Federal courts, limitation of -actions under federal 
statutes, inclusion or exclusion of terminal Sun¬ 
days and holidays in computing time, § 14(9) 
Federal Rules of Civil Procedure, 

Exclusion of Sundays and holidays only when 
period is less than seven days, § 14(6), 
p. 893, n. 8 

Last day for filing notice of appeal falling on 
'Sunday, filing on following day, § 14(6), p. 
889, n. 59 

Limitation of actions, rules as extending period 
when last day falls on Sunday or legal holi¬ 
day, § 14(9) 

Fiscal year, defined, § 9, p. 836 

Forcible detainer, computing time for executing trav¬ 
erse bond on appeal, § 13(10), p. 871, n. 40 
Forfeitures, fractional days, dfsi-egarding rule as to 
computation of time to prevent forfeiture, § 16, 
p. 903 

Fractions of day, 

Hours, general rule not recognized under statutes 
containing requirements measured in hours, 
§ 17 

Recognition or nonrecognition in computing time, 
§ 16, pp. 909-904 

Frauds, statute of, emplojunent contract not to be 
performed in a year, including first Sunday, 
§ 14(2), n. 70 

From and after, words as requiring inclusion or ex¬ 
clusion of first or last day in computing time, 
§ 13(3) 

Contracts, application of rules to, § 13(0) 
Garnishment, computing time. 

Garnishee to answer, § 13(13), n. 28 
Limitations, excluding terminal Sundays and 
holidays, § 14(9) 

Gregorian calendar, presumption as to use, § 3 
Highways, notice of injury from defect, computing 
time, § r3(12) 

Holidays. See Sundays and holidays, post 
Hours, 

Computing period of hours, including public holi¬ 
days and Sundays, § 17 
Defined, § 17 
Fractions of day, 

Disregarding rule and taking cognizance of 
actual hour in computing time, § 16, p. 
903 

General rule not recognized under statute requir¬ 
ing measurement in hours, 8 17 
Imprisonment, civil offense, computing term, includ¬ 
ing day of commitment, 11S(S) 

Inclusion or exclusion of first or last day, 88 13(1)- 
13(16), pp. 848-880 

‘‘After expiration of,” use of phrase, § 13(3) 
Appeal and error, ante 

Application of rules to particular acts and pro¬ 
ceedings, §8 1S(8)-13(16) 

“At least,” “not less than,” “not more than,” “not 
later than”, use of words, 11S(5) 
Elections, counting baclrward specified num¬ 
ber of days, 8 13(5), n. 62 
Bankruptcy, proceedings in, $ 13(10) 
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Inclusion or exclusion of first or last day—Continued 
“Before,” “by,” “to,” “till,” “until,” etc., use of 
words § 13(4) 

Contracts, § 1'3(9) 

“Between” as requiring exclusion of both terminal 
days, § 13(6) 

Computation of time before an event, § 13(3), n. 1 
Constitutional, statutory provisions and munici¬ 
pal charters, construction, § 13(8) 

Contracts, § 13(9) 

Default judgments, computing time within which 
judgment by default may be taken, § 13(15) 
Depositions, § 13(10) 

Exclusion of both terminal days, § 13(1) 

Executions, § 13(15) 

Fractional days, § 13(5), n. 61 

“From” and “after”, use of words, § 13(3) 

Ancient English rule, application, § 13(3) 
Contracts, application of rules to, § 13(9) 
General rule, § 13(1) 

Imprisonment for a civil offense, computing term, 
f 13(8) 

Judgments, computing period for rendering of 
judgment, § 13(15) 

Judicial proceedings, generally, §§ 13(10)-13(16), 
pp, 865-880 

Deases and tenancies, § 13(9) 

Limitations, computation of periods of and of ! 

time within which to sue, § 13(11) 

Negotiable instruments, § 13(9) 

New trial, computing time for motion, § 13(14) 
Notices, § 13(12) 

Pleadings, § 13(13) 

Present interest passing on day computation be¬ 
gins, effect, § 13(3) 

Proceedings after judgment, § 13(15) 

Process, § 13(12) 

Redemption from judicial sales, § 13(16) 

Rules and statutory provisions, purpose, § 13(1), 
n. 66 

Sundays and holidays, generally, post 
Use of particular words or phrases as affecting, 
§§ 13(2-7), pp. 851-860 
“Within,” use of term, § 13(7) 

Workmen’s compensation proceedings, § 13(8) 
Indictment or information, computing time for filing, 
last day falling on Sunday, effect, § 14(9) 

Infants, limitation of actions, 

Computing period after disability has ceased, 
f 13(11)* 

Time majority Is reached for purposes of compu¬ 
tation, § 8, n. 3 

Injunction, notice of application, computing time rel¬ 
ative to, inclusion or exclusion of terminal days, 


S 13(12) 

Insurance, computation of time, 

Grace period for payment of premiums, weeks, 


111, p. 842, m 70 
Inclusion or exclusion of first or last day, § 13(9) 
Limitation of actions to rescind policy, excluding 
terminal Sundays and holidays, § 14(9) 


Judgment, computing time for entry or ^^'tival, 
eludtng terminal Sundays and fioUdays, § 14(6), 


p, m 

Judicial proceedings, 

Infusion ot excluidcn 
ante 


irst or last day, gen- 


m a j,a*46 


Judicial proceedings—CJontinued 

Sundays and holidays, inclusion or exclusion In 
computing time, post 

Judicial sales, notice, computing period, inclusion or 
exclusion of terminal days, § 13(12) 

Landlord and tenant, computation of time, 

Excluding or including terminal Sundays or holi¬ 
days, § 14(10) 

Notice to terminate tenancy, 

Excluding terminal Sundays or holidays, 

■§ 14(10) 

Inclusion or exclusion of first or last day, 

§ 13(9) 

Term of lease, inclusion or exclusion of first or 
last day, § 13(9) 

Law merchant, computation of time, months, § 10, 
p. 840 

Leap year, effect in computing time, § 15 
Leases, landlord and tenant, generally, ante 
Legislative hills, time for approval or veto by chief 
executive, inclusion or exclusion of Sundays or 
holidays, § 14(11) 

Lihel and slander, limitation of actions, computing 
period, § 13(11) 

Limitation of actions, , -« + 

Gomputing periods, inclusion or exclusion or first 

or last day, § 13(11) 

Fractions of day, disregarding in computing time, 

§ 16, p. 904 

Majority, time reached for purpose of computing 
periods of limitation, § 8, n. 3 
Sundays and holidays, inclusion or exclusion in 
computing time, § 14(9) 

Lunar month, defined, § 10, p. 841 
Malicious prosecution, limitations, inclusion or exclu¬ 
sion of terminal Sundays and holidays in comput¬ 
ing time, § 14(9) 

Mean sun or standard time, 

Defined, § 7 . . ^ 

Statutes, federal act establishing standard time, 

§7 

Mechanics’ liens, computing time, 

Bringing suit, § 13(11) 

Filing or enforcing, f 14(7) 

Limitations, § 14(9) ^ 

Notice to obtain or perfect, inclusion or exclu¬ 
sion of terminal days, § 13(12) 

Mental health, computing time relative to notice of 
lunacy i- inclusion or exclusion of 

terminal u. j ., l 3 . 

Money or property, time as, § 1, n. 2 
Months, § 10, pp. 837-841 

Appeal, time for not extended because last day 
fell on Sunday, where period consisted of 
months, § 14(6), p. 891, n. 72 
Calendar month, 

Computation, § 10, p. 841 
Defined, § 10, p. 840 
Computation of time, § 10, p. 839 
Defined, S 10, p. 837 
Lunar month, defined, § 10, p. 841 
Reference to without designation of year, effect, 
§ 10, p. 838 

Summer months, defined, § 10, p. 841, n. 50 
Sundays, excluding where last day, where period 
is months, § 14(2) 
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Mortgages, 

Notice, computing i)eriod of sale, inclusion or ex¬ 
clusion of terminal days, § 13(12) 

Eedemption, computing time for, 

Excluding terminal Sundays and holidays, 
§ 14(5) 

Inclusion or exclusion of terminal days, 
§ 13(16) 

Mountain time, creation and definition, § 7 
Natural day, defined, § 12 

Naturalization, computing time for filing petition, ex¬ 
cluding terminal Sundays and holidays, § 14(9) 
Navigators, use of, § 4 
New trial, 

Computation for filing motion, 

Inclusion or exclusion of terminal days, 
§ 13(14) 

Intervening Sundays or holidays, inclusion 
or exclusion, § 14(6), pp. 892, 893 
Terminal Sundays and holidays, excluding, 
§ 14(6), p. 88S 

Not later than, use as requiring inclusion or exclusion 
of first or last day in computing time, § 13(5) 

Not less than. 

Terminal holidays, inclusion in computing time, 
act required to be done in not less than spec¬ 
ified number of days, § 14(3) 

Terminal Sundays, inclusion in computing time 
where act required to be done in not less 
than specified time, § 14(2) 

Use as requiring inclusion or exclusion of first 
or last day in computing time, § 13(5) 

Not more than, use as requiring inclusion or exclu¬ 
sion of first or last day in computing time, § 13(5) 
Notice, computation of time, 

Fractions of days, disregarding in computing 
time for service or posting, § 16, p. 904 
Inclusion or exclusion, 

Intervening Sundays and holidays, § 14(6), 
p. 893 

Terminal days, § 13(12) 

Publication, generally, post 
Service or publication, months, § 10, p. 840 
Oflicial year, defined, § 8, p. 837, n 81 
Old style calendar, § 3, n. 22 
Pacifi'c time, creation and definition, § 7 
Pleading, computation of time, 

Intervening Sundays and holidays, inclusion or 
exclusion, § 14(6), p. 892 
Serving or filing, 

Excluding terminal Sundays and holidays, 
’§ 14(6), p. 887 

Fractions of day, disregarding, § 16, p. 904 
Inclusion or exclusion of terminal days, 
§ 13(13) 

Order extending time for filing to specified 
date as including such date, § 13(13) 
Terminal Saturdays, inclusion or exclusion, 
§ 14(6), p. 891 

Presumptions, Gregorian calendar, presumption as to 
use, '§ 3 

Priority of claims and liens, § 16, p. 903 
Process, computation of time, 

Fractions of days, disregarding in computing 
time for issuance and service, § 16, p. 904 


Process, computation of time—Continued 

Inclusion or exclusion of terminal days, § 13(12) 
Issuance, service and return, excluding terminal 
Sundays and holidays, § 14(6), p. 887 
Months, § 10, p. 840 
Service, 

Excluding terminal Sundays and holidays, 
§ 14(5) 

Intervening Sundays and holidays, inclusion, 
§ 14(6), p. 892 

Public oflacer, fractions of day not recognized in com¬ 
puting compensation of ofiicer paid on per diem 
basis, § 16, p. 904, n. 54 
Publication, 

Calendar weeks, § 11, p. 843 
Computation of time, 

Intervening Sundays, inclusion or exclusion, 
§ 14(6), p 893 

Notice or process, months, § 10, p. 840 
Period of service, inclusion or exclusion of 
terminal days, § 13(12) 

Weeks, § 11, pp. 842-845 
Consecutive weeks, § 11, p. 843 
Eequirements as to publication, weeks, § 11, pp. 
842-^845 

Successive weeks, § 11, p. 843 
Puerto Pico, act establishing daylight saving time 
during first world war not applying, § 6, n. 38 
Quasi-judicial proceedings, appeals, computing time 
for, § 14(6), p. 891, n. 72 
Railroads, standardization of time by, § 7 
Record on appeal, computing time for filing, 

Excluding terminal Sunday, § 14(6), p. 889, n. 58 
Inclusion of terminal Saturdays, § 14(6), p. 891 
Inclusion or exclusion of terminal days, § 13(10), 
pp. 869, 870 

Redemption from judicial sales, computing period for 
redemption, inclusion or exclusion of terminal 
days, § 13(16) 

Referendum, computing period between filing of law 
and effective date, during which electors may 
petition for referendum, ■§ 13(8), n. 18 
Rent, payment, 

Fractions of day, disregarding in computing time, 
§ 16, p. 904 

Time not extended because due date fell on holi¬ 
day, lease allowing five additional days, 
§ 14(10), n. 86 

Review, appeal and error, ante 
Rules of court, 

Computation of time, effect, § 8 
Extending period for performance of act where 
last day falls on Sunday, § 14(6), p. 890 
Saturdays, Sundays and holidays, generally, post 
Setting aside judgments, computing time for, exclu¬ 
sion of terminal Sundays and holidays, § 14(6), 

p. 888 

Sheriffs, per diem compensation for keeping prisoners, 
nonrecognition of fractions of day, § 10, p. 904, 
n. 54 

Sheriff’s sale, solar time not controlling, g 7, n. 53 

■Sidereal time, defined, § 4 

Solar day, defined, § 12 

Standards of time, §§ 4-7, pp. 827-830 

Contracts, performance in accordance with stand¬ 
ard of time contemplated by parties, S 4 
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Statutory provisions, see Constitutional and statutory 
provisions, ante 

Statutory week, defined, § 11, p. 841 
Stock and stockholders, computing time for annual 
meeting, excluding terminal Sundays or holidays, 

§ 14(5) 

Summer months, defined, § 10, p. 841, n. 50 
Sundays and holidays, inclusion or exclusion in com¬ 
puting time, § 14(1-11) 

Application of rules, § 14(5) 

Contracts, interpretation and performance, 

§ 14(10) 

Employment contracts, including Sunday as first 
day in computing period of employment, 

§ 14(2), n. 70 
Hours, § 17 

Intervening Sundays and holidays, § 14(4) 

Judicial proceedings, § 14(0), pp. SS7-894 

Intervening Sundays and holidays, § 14(6), pp 
801-804 

Medhanics’ lien proceedings, terminal Sun¬ 
days and holidays, § 14(7) 

Terminal Saturdays, § 14(^), p. 801 
Terminal Sundays and holidays, § 14(6) 
liOglslative hiUs, time for approval or veto by 
chief executive, § 14(11) 

Xjimitation of actions, ante 

Statute excluding Sundays as not excluding holi¬ 
days, 8 14(4) 

Tenninal holidays, § 14(3) 

Half holitiay, § 14(3) 

Terminal Sundays, § 14(2) 

Inapplicaidllty of rule as to exclusion, § 14(2) 
WorknauPs compensation proceedings, § 14(8) 

Tax deficleru^y, computing period for filing petition 
for riHletermlnation, § 13(10), p. 866 m 06 

Tax sales, 

Computing period for redemption, inclusion or 
exclusion of terminal days, § 13(16) 
Bedemptloii, last day falling on Sunday, effect, 

I 14(5), n. 33 
Taxation, 

Limitatkin of action against federal government 
f(jr refund, terminal Sundays and holidays, 
exehidlng in computing time, § 14(9) 

Payment, fractions of day, disregarding in com¬ 
puting time, i 16, p. 004 
Terminus a f|«o, 

Exedushm in calculating time, 8 13(1), n. 66 
“From** and ‘*after’\ words as reQulrlng inclusion 
or exclusion In computing time, § 13(3) 
Terminus a quo and terminus ad quern, 

Induiion or ex<4uslon In computing time. Inclu¬ 
sion or exclusion of first or last day, ante 
Hewisity, computation of time, 8 B 
'Phankiglvlng, extension of time for bringing suit 
where last day Ml on Thanksgiving, § 14(9), n. 60 

Transcript of record, 

Computluf time for filing, 

Brief on appeal, time for filing, excluding 
terailnat Sundays or holidays, 8 14(6), 

p. 

Hxciuslon of terminal Saturday where all 
Saturdays were holidays, J 14(6), p. 891, 
m SI 


Transcript of record—Continued 

Computing time for filing—Continued 
Inclusion, 

Intervening Sundays and holidays, 

§ 14(6), p. 892 

Terminal Saturdays, § 14(6), p 891 
Computing time for filing or serving, inclusion or 
exclusion of terminal days, § 13(10), pp. 
869, 870 

Twenty-ninth of February, computation of time, ef¬ 
fect on, § 15 

Unemployment compensation, computation of time for 
filing petition for review, inclusion of terminal 
holiday, § 14(6), p. 891, n. 73 
Unlawful detainer, computing time between suit and 
serving notice to quit, 8 13(9) 

Vested right, fractional days, disregarding rule as to 
computation where necessary to save vested 
rights, § 16, p. 903 
Weeks, § 11, pp. 841, 845 

Calendar week, defined, § 11, p. 841 
Defined, § 11, p. 841 
Publication, generally, ante 
Statutory week, defined, § 11, p. 841 
Sundays and holidays, excluding in computing 
time where period less than week, § 14(4) 
Working week, defined, § 11, p. 845, n. 11 
Wills, 

Limitation of action to contest, computing time, 
excluding terminal Sundays and holidays, 

§ 14(9) 

Notices, computing time, inclusion or exclusion 
of terminal days, § 13(12) 

Within, 

Defined, § 13(7) 

Use as requiring inclusion or exclusion of first or 
last day in computing time, § 13(7) 

Working week, defined, § 11, p. 845, n. 11 
Workmen’s compensation, 

Ancient English rule, application In computing 
times, § 13(8) 

Appeals, reckoning time within which appeal 
must he perfected, inclusion or exclusion of 
first or last day, § 13(8) 

Application for rehearing, computation of time, 
excluding date award was made, § 13(14), 
n. 32 

Computation of time, inclusion or exclusion of 
terminal and Intervening Sundays and holi¬ 
days, § 14(8) 

Computing period within which application must 
be made, inclusion or exclusion of first or 
last days, § 13(8) 

Years, § 9, pp. 832-837 
Calendar year, 

Defined, § 9, pp. 835, 836 
Word “year” as signifying, § 9, p. 833 
Christian calendar understood to be used, § 9, 
p. 834 

Computation, § 9, pp. 834, 835 
Current year, defined, § 9, p. 836 
Defined, § 9 

Fiscal year, defined, f 9, p. 836 
Fractions of year, § 9, p. 835 
Omcial year, defined, § 9, p. 837, n. 81 
Sundays, excluding where last day and period 
Is years, § 14(2) 
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Tears—Continued 

Twenty-nintli of February, effect for purposes of 
computing period of years, § 15 
Tear of our Lord, defined, § 9, p. 836 
Zones, divisions under Federal Standard Time Act, 
S 7 


Zoning, 

Appeal and error, computing time for filing ap¬ 
peal from resolution reclassifying property, 
§ 13(10), p. 869 

Computing period for bringing proceedings to re¬ 
view ordinance, § 13(10), n. 96 
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Ability of defaulting party to perform as element of 
liability for interference with contract. ^ 44 
p. 964, n. 3 » « ^ 

Absolute liability, § 18 

Automatic deposition when damages are sus¬ 
tained, § 22, p 938, n. 72 
Nou-culpable acts or conduct, § 40 
Absolute privik^ge of false non-defamatory statement 
§ 48, p. 971 

Abuse of public ofRcer’s duty or authority, § 48, p, 971 
Abusive means of interference with prospective con¬ 
tracts or right to pursue business, etc., § 43, p. 958 
Accrual of action for tort, § 52 
Acquiescence as ground of liability, § 33 
Act, 

Element, §§ 33-20, pp. 931-937 
Independent tort-feasors, § 35 
l^roximate cause of injury, §§ 27-30, pp. 941-946 
Public odicers, § 48, p. 971 
Actions, 

Tort actions, §§ 49-65, pp. 972-986 
Unauthori7.ed prosecution of suit in another's 
name, § 46 

Acts of God <’auKiug injury, g 28, p. 944 
Actual damagt's unaccompanied by other elements of 
tort. § 23 

Admissibility of evidence, § 56, p. 979; § 58 
Advice given for sole purpose of injuring business, 
§ 43, p. 950, n. 64 
Advisor's liability, § 33 
Ailirmative defenses, burden of proof, g 57 
Agent, issues under plea where declaration charges 
tort by agent, § 56, p. 979 
Aiders or abaters, liability, § 33 
Ambiguous advice as ground of liability, g 33, p. 948, 
n. 83 

Analogy l>etween torts and delicts, § 1 
Answer in tort action, J 55 

Issues under answer, § 56, p, 979 
Application for patent by one not entitled, § 47 
Architect's wilful wrong, § 44, p. 900, n. 87 
Assent to conduct violative of rights, § 12 
Assumption of risk, 8 

Actor's absolute liability, 8 18 
Availability, 

Defenses Is general, 8 50 
Particular forms of action as remedies, § 49 
Avoidanct, pleading matters In, § 55 
Beltef Is tmth of representation as defense, § 50 
Boada, pmmm entitle to sue for wron^l appropria¬ 
tion of , I ^ 

Bonus irrtngMntnt by toants with itgpedntendent, 

14% p. W, a 04 
Breach of contrad^ 

AB^atioas In dedamtBm, complaint mr petition 
In action for wrongfully indudng, 8 54, 
pp. m, 9T8 


Breach of contract—Continued 

Inducing, § 44, pp. 959-969; 8 57 
Inference of inducement, § 57 
Parties to action for inducement of breach, § 53 
Proof m action for inducing breach, § 56, p. 980 
Tort, § 3, p. 924, n. 19; § 9, p. 929, n. 67 
Wilful and intentional acts constituting breach, 
§ 20, p. 937, n. 64 

Breach of covenant as tort, § 3, p. 924, n. 20 

Breach of duty, 

Concurrence of breach of duty and invasion of 
rights, § 17 
Necessity, § 13 
Damage, § 21 

Owed to class as basis of right in favor of person 
not within class, § 9 

Unlawful act or omission as essential, § 16 

Breach of marriage promise induced or procured by 
third person, § 44, pp. 968, 969 

Burden of proof in tort actions, § 57 

Business, 

Evidence in action for injury to business, § 59 
Evidence in action for tort for injury to business, 

§ 58 

Interference with right to pursue, § 43, pp. 955- 
959 

Issues in action for interference with business, 

§ 56, p. 979 

Pleading cause of action for interference with 
business, § 54, p. 978 

Pleading defense in action for interference with 
business, § 55 

Proof in action for inducing or causing person 
not to enter into or continue business rela¬ 
tionship, § 56, p. 980 

Business relation, refusal to continue relation as 
tort, § 4 

Calling, interference with right to pursue, § 43, pp. 
955-959 

Capias ad respondendum, necessity to show sheriff 
returned writ and rescue in action for rescue, 

8 51 

Check, issuance without sufficient funds, § 48, p. 970, 
n. 66 

Church leaders' protest against use of radio station 
by broadcaster, § 43, p. 958, n. 70 

Circumstances affecting right or duty, §§ 10-12, 
pp. 929-931 

Tortious character of conduct as dependent on, 

5 15 

Circumstantial evidence, 8 59 

Coercion, 

Inducing or procuring breach of contract, 8 44, 
p. 960 

LlaMlity to party induced by coercion to termi¬ 
nate contract, 8 44, p. 962 

Pleading use of coercion in inducing breach of 
contract, 8 54, p. 977 
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CJoercion—Continued 

Proof in action for inducing breacli of contract, 
§ 56, p. 980 

Coercive means of interference with prospective con¬ 
tracts or right to pursue business, etc., § 43, p. 958 
Cold as intervening cause, § 28, p. 944 
Common law, 

Discontinuance of recommendation or approval of 
services of others, § 43, p. 958, n. 70 
Interference with right to do business, § 43, 
p 957, n. 56 

Secondary boycott, § 43, p 958, n. 66 
Compelling social ostracism, § 41 
Competency of evidence in tort actions, § 58 
Competition, 

Business policy as justification for interference 
with contract rights of competitors, § 44, 
p. 966, n. 23 

Disturbance or loss as result of competition, 
§ 43, p. 959 

Exploitation of competitive market, § 43, p. 959 
Justification or excuse for interference with con¬ 
tract, § 44, pp. 967, 968 

Pleading injury to business by competitor’s mis¬ 
representations, § 54, p. 978, n. 78 
Receipt as sale of competitor’s goods by dealer, 
§ 43, p 957, n. 57 

Complaint in tort action, § 54, pp. 974-978 
Concert of action, 

Burden of proof, § 57 
Ground of liability, § 37 
Independent tort-feasors, § 35 
Judgment in tort action, § 64 
Necessity rendered independent tort-feasor lia¬ 
ble for entire result, § 35 

Concurring cause of injury as proximate cause, § 29 
Condition of injury accompanied by primary cause, 
§ 30 

Conditions precedent to action or remedies, § 51 
Conflict of laws, §§ 24-26, pp, 939-941 

Declaration, complaint or petition, § 54, pp. 975, 
976 

Existence and extent of liability, § 25 
Pleading, § 26; § 54, pp. 975, 076 
Proof, § 56, p. 979 
Connivance, § 33 
Conspiracy, § 37, p. 953, n. 30 
Proof, § 56, p. 980 

Continuance of original act as cause of injury not¬ 
withstanding intervening cause, § 28, p. 943 
Contracts, 

Breach of contractor’s tort, § 9, p. 929, n. 67 
Commission of act in peiformance of invalid 
contract as defense, | 50 

Demand as necessary where plaintiff modifies 
contract, § 51 

Distinguished, §§ 2-4, pp 923-925 
Element of tort, persons liable, § 32 
Exclusiveness of action to recover damages far 
interference with contract as remedy, § 49 
Existence of contract as element of tort, § 3 
Exoneration from liability by contmct as defense, 
§ 50 

Freedom of contract, interference with, § 43, 
p, 956, n. 54; § 43, p. 957 


Contracts—Continued ^ 

Interference with contractual rights, §§ 42-44, 
pp 955-969 

Allegations in declaration, complaint or peti¬ 
tion, § 54, pp. 976-978 
Burden of proof, § 56, p. 980; § 57 
Evidence, § 56, p. 980; §§ 57—59 
Exoneration from liability hy contract as de¬ 
fense, § 50 

Parties to action for inducement of breach 
of contract, § 53 

Joint liability by reason of contractual relation, 
§ 36 

Law governing tort incident to contract relation, 
§ 25 

Pleading cause of action for interference with 
contractor’s business, § 54, p. 978, n. 78 
Privity of contract as element in tort, § 9 
Refusal to contract as tort, § 4 
Relation of tort to contract, §§ 2-4, pp. 923-925 
Statement of cause of action in tort arising out 
of contract, § 54, p. 976 

Third person’s loss from contract obligation to 
injured party, § 27, p. 943 
Variance between pleading and proof in action 
for tort arising out of contract, § 56, p. 980 
Contributory negligence as defense, § 50 
Control as prerequisite of liability, § 32, p. 947, n. 81 
Corporate recipient of contractual benefits entitled 
to protection against interference with contract, 
§ 44, p. 961, n. 89 
Cost in tort action, § 64 
Counterclaim, evidence, § 58 
Counterclaims in tort actions, § 55 
Covenants, broach of covenant as tort, § 3, p. 024, n. 20 
Creamery’s interference with contract with fanners 
to haul milk, § 44, p. 901, n. 90 
Crime, evidence in action for tort, § 59 
Culpability of act or omission, §§ 18-20, pp. 934-937 
Classification of types of tortious conduct, § 40 
Comparison of culpability of joint tort-feasors, 
§ 38 

Natural force as intervening cause, § 28, p. 944 
Customs and usage, evidence of, § 58 
Damage, 

xVctnal damages unaccompanied by other ele¬ 
ments of tort, § 23 
Burden of proof, § 57 
Element of tort, 21-23 
Evidence, §§ 58, 51) 

Interference with market, § 43, p. 059 
More than full satisfadion by way of punitive 
damages, § 34, p. 951, n. 11 
Nature and sufficiency, § 22 
Necessity, § 21 

Persons liable, §§ 32-39, pp. 946-954 
Pleading in action for interference with con¬ 
tractual right, § 54, p, 977 
Recoverable in tort actions, | 65 
Use of another’s trade secrets, § 48, p. 972, n, 84 
Damnum absque injuria, 

Breach of marriage promise induced hy parent, 
§ 44, p 968, n. 41 

Competition resulting in disturbance or loss, 
§ 43, p. 059 

De minimis non curat lex, g 22 
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Dealer’s sale of Inherently dangerous article, § 28, 
p. 945 
Deceit, 

Element of right of action for issuance of check 
without sufficient funds, § 48, p. 970, n. 66 
Pleading use of deceit m inducing breach of con¬ 
tract, § 54, p. 977 

Proof in action for inducing breach of contract. 
§ 56, p 9S0 

Declaration in tort action, § 54, pp. 974-978 
Deeds, refusal to execute or non-delivery of § 48 
p. 970, n. 64 » 3 > 

Defenses, 

In general, § 50 

Anticipation in complaint of matters of defense 
§ 54, p. 976 

Assent to conduct violative of rights, § 12 
Burden of proof, § 57 
Evidence, §§ 58, 59 

Inherent defenses, §§ 10-12, pp. 929-931 
Plea or answer, § 55 
Definition, § 1 

Abetter, § 33, p. 947, n. 82 
Aider, § 33, p. 947, n. 82 
Joint tart-f(‘as(>r, § 37, p. 953, n. 30 
Pr(K*ure, § 33, p. 947, n. 82 
Proximate caus<^ § 27, pp. 942, 943 
DegrcH‘B of negligence of joint tort-feasors, § 38 
IXdicts, analogy between torts and delicts, § 1 
Dmuxnii as necessary in action to enforce liability, 
§ 51 

Demurrer to, 

Ciomplaint, questions of law and fact, § 61 
Eviilence in tort action, sustaining, § 60 
Deprivation of IxHpiest under a will, § 48, p. 971 

Conditions precedent to action for wrongful dep¬ 
rivation, § 51 

Deprivation of rlglit to vote, § 48, p. 971 
Derivation of term, § 1 

Destructhm of gambling paraphernalia, § 48, p. 970, 
n. 65 

Destruction of will, § 48, p. 971 

CondltioriB pnH*<‘dent to action for wrongful de¬ 
struction, i 51 

Direction of verdict In tort action, g 60 

Dis(*barge, plea<ling matters In discharge, § 55 

Diiclosnre of trade secrets, f 48, p. 972 

Dlseoutiimanee of a mere favor, | 6 

DlHeane. | 22, p. 938, m 72 

Dismissal or nonsuit in tort action, § 60 

Distinctions, 

Contract, IS 2-4, pp, 923-025 
Interference with contractual rights and pro- 
curl liig or indiieing another to breach con¬ 
tract, I 44, p. 902, n. 92 

Interference with formation of prescriptive con¬ 
tract and ptilormance of exisring contract, 
i 42 

Dlitrlbntorihlp contract, interference with, § 43, 
p, 95T, a 54 

XXml liability in tort and in contract, J 3, p. 925, n. 27 
Duly m element, f| t4-12, pp. 026-931 

Allen^tioiii la declaration or complaint, § 54, 
p. 975 

Common duty basis for Joint tort, S 34, p. 949 
Proof ol existence and violation, etc., 8 ^ P- 979 
Queillomi ol law and facti $ 61 


TORTS 

Elections, deprivation of right to vote in, § 48, p. 971 
Elements, §§ e-23, pp. 926-938 
Existence of contract, § 3 
Interference with contractual rights, § 44 
pp. 963-966 

Issuance of check without sufficient funds, § 48, 
p 970, n. 66 

Emerpnce of tort as distinct, integral concepts, § 6 
Emotional distress, harm unintended, § 20, p. 937, 
n. 69 • 

Enforceability of contract as essential to liability for 
interference, § 44, pp. 965, 966 
Engineer’s wilful wrong, § 44, p. 960, n. 87 
Error in exploiting competitive market, § 43, p. 959 
Escrows, person entitled to sue for wrongful appro- 
^ priation of bonds placed in, § 31 
Evidence m tort actions, §§ 56-59, pp. 981-984 
Confining instructions to facts in evidence, § 62 
Conformity of verdict to proof, § 63 
Ivnowledge, approval or satisfaction as evidence 
of ratification, § 33 
Law governing, § 26 

Presence at commission of act as evidence of 
aiding or abetting, § 33 

Exclusiveness of particular forms of action as rem¬ 
edy, § 49 

Excuse for interference in contractual relation § 44 
pp, 966-969 ’ ’ 

Exemption of joint wrongdoers, § 39 
Exercise of right as act complained of, § 14 
Existence and liability, law governing as. § 25, 
pp. 039-941 

Existence of contractor’s element, § 3 
Existing contracts, 

Interference with, § 44, pp. 959-969 
Proof in action for interference with existing 
contract, § 56, p. 980 
Exoneration, 

Joint tort-feasor, § 39 

Wrongdoer by intervening cause or agency, § 28, 
pp. 943-945 

Extent of liability, law governing, § 25, pp. 939-941 
Extra-hazardous occupations or activities, absolute 
liability of actor, § 18 

Extraordinary consequences of wrongful conduct, 

§ 27, p. 942 
Failure to, 

Apprehend a felon, § 45 
Keep promise, §§ 6, 13, p. 932, n. 98 
False information, complaint in action for giving such 
information to immigration officials, § 54, p. 974, 
n. 23 

False statements, 

Maliciously circulated to produce injury, § 48, 
p. 971 

Nondefamatory, § 48, p. 971 
Pleading injury to business by, § 54, p, 978, n. 78 
Fault, 

Issue in tort action, § 56, p. 979 
Liability of person by whose fault damage or 
injury occurs, § 32, p, 946, n. 78 
Own fault as defense, § 59 
Prerequisite to liability, § 18 
Financial interest as conferring privilege to inter¬ 
fere with contract, § 44, p. 967 
Findings In tort action, | 63 
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Firemen, persons liable for firemen’s act or conduct, 
§ 32, p. 947, n. 81 
Force, 

Inducing and procuring breach of contract, § 44, 
p. 960 

Preventing execution of will, § 48, p. 972 
Foreseeable intervention by injured person or third 
person, § 28, p. 945 
Form of action, law governing, § 26 
Fraternal interest as maftce to sustain action for 
interference with contract, § 44, p. 965, n. 10 
Fraud, 

Element of right of action for issuance of check 
without sufficient funds, § 48, p. 970, n. 66 
Inducing or procuring breach of contract, § 44, 
p. 960 

Interference with prospective contracts or right 
to pursue business, etc., § 43, p. 958 
Pleading use of fraud in inducing breach of 
contract, § 54, p. 977 

Process, procurement of prevention of service, 
§ 45 

Proof in action inducing breach of contract, § 56, 
p. 980 

Fright as intervening cause, § 28, p. 944 
Gambling paraphernalia, destruction of, § 48, p. 970, 
n. 65 

Garages, pleading cause of action for injury to busi¬ 
ness, § 54, p. 978, n. 78 

General issue, issues under plea of, § 56, p. 979 
Generality of right or duty, § 9 
Gesture, § 21, p, 937, n. 67 

Gifts inducing breach of marriage promise, § 44, 
p, 969, n. 42 

Good faith in interference with right to pursue busi¬ 
ness, etc., § 43, p. 958 

Gratuitous promise to perform act as insufficient to 
raise duty, § 6 

Gratuitous undertaking improperly performed, § 6, 
p. 927, n. 46 

Harm to health, § 22, p. 938, n. 72 
History, § 5 

Ill will, unnecessary to sustain action for interfer¬ 
ence with contract, § 44, p. 965 
In personam, invasion of violation of right in per¬ 
sonam, § 9 

In rem, invasion of violation of right in rem, § 9 
Inaccuracies in notice from injured persons, § 51 
Inadvertence involving unreasonable risks of harm, 
§ 40 

Indemnification against liability to induce another’s 
customers to breach contracts, § 44, p. 968, n. 36 
Indemnity, victim’s indemnification by third person 
for loss as defense, § 50 
Independent tort-feasors’ acts, § 35 
Indian land, interference with contract for purchase 
as dependent on existence of enforcible contract, 
§ 44, p. 965, n. 14 
Infant’s liability, § 32 

Inference of maldce in interference with contract, § 44, 
p. 964, n, 9 

Inheritance, interference with prospective right of, 
§ 48, p. 971 

Injured person’s act as intervening cause, 8 28, 
pp. 944, 945 

Injurious falsehood, § 48, p. 971 


Instructions to jury in tort actions, § 62 
Intent, § 20 

Classification of types of tortious conduct, § 40 
Deprivation of right to vote, § 48, p. 971 
Exploitation of competitive market, § 43, p. 959 
Invasion of, or interference with, property, 
property rights, etc., §§ 40, 48, p. 971 
Joint liability for wrong done by concert of ac¬ 
tion and common intent, § 37 
Proof in -action for inducing breach of contract, 
§ 56, p. 980 

Wrong, fright or mental suffering as interven¬ 
ing cause, § 28, p. 944 
Interference, 

Business or occupation, 

Issues, § 56, p. 979 
Pleading, 

Cause of actions, § 54, p. 978 
Complaint, § 54, p. 978 
Defense, § 55 

Contractual rights, §§ 42^, pp. 955-969 

Allegations and declarations, complaint or 
petition, § 54, pp. 976-978 
Evidence, §§ 57-59 

Existing contracts, § 44, pp. 959-969 
Exoneration from liability by contract as 
defense, § 50 

Joinder of parties in action for inducement 
of breach of contract, § 53 
Parties for action for inducement of breach 
of contract, § 53 
Proof, § 56, p. 980 
Independent tort-feasors, § 35 
Making of a will, § 48, p. 971 
Man’s right to enjoy social relations with friends 
and neighbors, § 41 

Negativing justification in declaration, com¬ 
plaint or petition, § 54, p. 976, n. 45 
Open market, § 43, p. 959 
Property, property rights, etc., § 40 
Burden of proof, § 57 

Prospective right of inheritance, § 48, p. 971 
Pursuit of lawful business, calling, trade, etc., 
§ 43, pp. 955-959 

Statement of cause of action for interference 
with rights, § 54, p. 975 
Trade secrets, inventions or patents, § 48, p. 972 
Intervening causes or agencies as proximate cause, 
§ 28, pp. 943-945 

Intimidation inducing and procuring breach of con¬ 
tract, § 44, p. 960 

Intoxication as excuse, § p. 936, n. 54 
Invasion of right. 

Concurrence of breach of duty and Invasion of 
rights, § 17 

Intentional invasion of property rights, personal 
rights, etc., § 40 

Interference with contract as invasion of prop¬ 
erty rights, 5 44, p, 962 
Necessity, f IS 
Damage, § 21 

Private use and enjojnnent of land, 8 48, p. 971 
Inventions, misuse of, or interference with, f 48, 
p. 972 

Involuntary Intervening act of pemm injured or third 
person, § 28^ pp. 944, 945 
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Irresponsive plaintiff’s or third person’s act as inter¬ 
vening cause, § 28, p 945 
Issues in tort action, § 56, pp 978, 979 
Confining instructions to issues, § 62 
Conformity of verdict to issues, § 63 
Joinder of parties in tort actions, § 53 

Raising questions on exception to petition by plea 
of misjoinder, § 56, p 979 

Joint and several liabilities, §§ 34-39, pp. 948-954 
Compnriscm of culpability, § 38 
Concert of action, § 37 
Burden of proof, § 57 
Judgment in tort actions, § 64 
Contractual relation, § 36 
Pe<darati()n, complaint or petition, § 54, p. 976 
Kvidencc*, §§ 58, 59 
lOxemptiou of joint wrongdoers, § 39 
Indepeiuhmt tort-feasors’ acts, § 35 
Issues, § 56, p. 979 
Proof, § 56, p 980 
Joint tort, 

Burden of proof, § 57 

Declaration, comi)laint or petition, § 54, p. 976 
Kvidence, §§ 56-59 
Issuance, § 56, p. 979 
Judgment in tort action, § 64 
LiaifilUy, § 39 
Plea or answer, § 55 
Proof, § 56, p. 980 
Questions of law and fact, § 61 
Judgment in tort actions, § 64 

Unsatisfied judgment against tort-feasor as bar 
to action against another tort-feasor, § 34, 
p. 050 

Judidftlly recognized or enforcible rights as basis, 
§8 
Jury, 

Instructions to jury, § 62 

Questions for jury in tort actions, § 34, p. 949, 
n. 2; I 61 

Taking tort case from Jury, § 60 
Justification, §§ 10-12, pp. 929-931 

Absence of express malice as justification of 
Interference with contract, § 44, p. 965 
Interference in contractual relations, § 44, pp. 
mhUd 

Negativing justification In complaint, declara¬ 
tion or petition, | 54, p 976, n. 45 
Pleading matters in, | 55 
Labor or trade unions, 

By-laws as affecting member’s duty to perform 
contract, i 44, p. 963, n. 98 
Procuring breach of ctmtract, § 944, p. 963 
Landlord*® action for damage from tenants* bonus 
arrangOTtenl with su|>erintendent, 8 43, p. 057, 
n* 54» 

Lawful act done out of malice and ill will, § 19 
Ijcftl relatioaaMp, Intmtmmm witli, I 40 
L^l remedies, impeding or obstructing, 8 45 
iMmm cauaiai? intentional Infliction of physical 
and mental barm, § 20, p. n. 69 
Lex M* Confll«^ of laws, gei^rally, ante 
Liability inwrspac^ piecing exlstei^ of insurance, 
I 54, p. iT5, m 2S 

Um Of alander in Inducing and procuring of con¬ 
tract, I 44^ p. W 


Limitation to rights recognized or enforced by courts- 
of law, § 8 

Locus delicti, § 25, pp. 939-941 

Malfeasance, § 16 

Malice, 

Complaint for maliciously inducing breach of 
marriage promise, § 54, p. 977, n. 59 
Element of cause of action for unauthorized suit 
In another’s name, § 46 

Element of tort of interference with contract, 

§ 44, pp. 964, 965 
Falsehoods, § 48, p. 971 

Pleading in action for interference with con¬ 
tractual rights, § 54, p. 977 
Proof in action for inducing breach of contract, 

§ 56, p. 989 

Malicious act, proximate causation of injury^ § 27, 
p 9 42 

Malicious destruction of will, § 48, p. 971 
Business or occupation, evidence, § 59 
Contract to marry, § 44, p 969 
Contractual or other rights, burden of proof, § 57 
Formation of prospective contract, § 43, pp. 955- 
959 

Making of a will, § 48, p. 971 
Prospective right of inheritance, § 48, p. 971 
Pursuit of lawful business, calling, etc., § 43, 
pp. 955-959 

Manufacturer’s sale of article or erection of struc¬ 
ture Inherently dangerous, § 28, p. 945 
Marriage promise, 

Complaint for inducing breach, § 54, p. 977, n. 59 
Interference with, § 44, pp. 968, 909 
Married person’s liability, § 32 
IMateriality of evidence in tort action, § 58 
Materiality of motive, § 19 
Meaning of term, § 1 

Medical treatment as intervening cause of injury, 

§ 28, p. 943, n. 33 

Mental anguish as intervening cause, § 28, p 944 
Mind, acts inducing harm to effect on mind, § 15 
Misconduct of person injured as defense, § 59 
Misfeasance, § 16 

Misrepresentation, belief in truth of representation 
as defense, § 50 

Misuse of trade secrets, inventions or patents, § 48, 
p. 972 

Mode of actor, § 19 

Moral rights and duties as basis, § 8 

Moral turpitude, § 18 

Mortgagee’s agent’s interference with sale, motive as 
negativing malice, § 44, p. 907, n. 28 
Name, 

Typed Instead of signed name in notice from in¬ 
jured person, § 61, p. 973, n. 7 
Unauthorized suit in another’s name, § 46 
Natural forces as intervening cause, § 28, pp. 943, 944 

Nature, , , 

Acts as affecting liability to respond m damages, 

§ 15 

Damage constituting element of tort, § 22 
Rights or duties, §§ 7-9, pp. 927-929 
Necessity, 

Breach of duty and InTaslon of rights, § 13 
Concert of action to render each independent tort¬ 
feasor liable for result, § 35 
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Necessity—Continued 

Existence of right and duties, § 6 

Individual claimant to performance of duty, 

§ 9, p. 928, n. 61 
Negative conduct, § 16 

Negative covenant, interference with rights under, 

§ 44, p. 964, n. 2 

Negligent violation of contract, § 3, p. 924, n. 19 
Negotiation for settlement as substitute for statu¬ 
tory notice, § 51, p. 973, n. 5 
Nervous system, acts inducing harm through effect 
on, § 15 

Nominal damages, pleading in action for inducing 
breach of contract, § 54, p. 977, n. 65 
Non-culpable acts or conduct, § 40 
Nonfeasance, § 16 
Not guilty. 

Plea of, f 55 

Issues under plea, § 56, p. 979 
Notice as condition precedent to liability, § 51 
Novel consequences of wrongful conduct, § 27, p. 942 
Novel impression, cases of, § 8 
Obstruction of legal remedies, § 45 
Occupation, 

Evidence in action for injury to occupation, § 59 
Evidence in action for tort for injury to occupa¬ 
tion, § 58 

Interference with right to pursue, § 43, pp. 955- 
959 

Pleading cause of action for interference with 
occupation, § 54, p. 978 
Omission, 

Element, §§ 13-20, pp 931-937 
Notice from injured persons, § 51 
Proximate cause of injury, §§ 27-30, pp. 941-946 
Orbit of duty, § 6, p. 926, n. 39 
Ordinances, 

Causal connection between violation of ordinance 
and accident, § 27, p 941, n. 5 
Complaint for injury based on breach of ordi¬ 
nance, § 54, p. 976 

Responsibility of violator for foreseeable or prob¬ 
able consequence only, § 27, p. 942, n. 11 
Other particular torts, § 48, pp. 97(b-972 
Painter’s prestige and right of reproduction as prop¬ 
erty right, § 43, p, 957, n. 54 
Parent’s liability for inducing child to breach mar¬ 
riage promise, § 44, p. 968 

Partial performance of contract as tort, § 3, p. 924, 
n. 19 

Partial satisfaction by one joint tort-feasor as satis¬ 
faction pro tanto, § 34, p. 951, n. 11 
Participation, 

Proof of participation in joint tort, § 56, p. 980 
Public officer’s unlawful act, § 48, p. 971 
Particular descriptions and defmitio-ns, § 1, p. 922, 
n. 3 

Particular torts, §§ 40-48, pp- 954-972 
Particularity of right or duty, § 9 
Parties to actions for tort, § 53 
Partnership, 

Existence of contract as element O'f tort of inter¬ 
ference, § 44, p. 963, n. 98 

Inducing partner to breach partnership contract, 
§ 44, p. 960, n. 88 


Partnership’s superintendent discharging truck op¬ 
erator as liable for breach of contract between 
truck operator and partnership, § 44, p. 9b0, 
n. 84 
P atents 

Misuse of, or interference with, § 48, p. 972 
Unfounded application for, § 47 
■pQvmPTir. nroof of Credit under answer of payment, 


§ 56, p. 979, n. 1 
Personal injury, § 15 

Damage as element of tort, § 22 

Inconvenience imposing additional burdens, § 22, 


p. 938, n. 72 

Personal liberties, invasion of or interference with, 


Personal rights, invasion of or interference with, 

§ 40 

Personal torts, § 1, p. 922, n. 3 

Persons at commission of act as ground of liability, 
§33 

Persons entitled to sue, § 31 

Front law goveims, § 24, p. 939, n. 81 
Persons liable, §§ 32-39, pp. 946-954 
Petition in tort action, § 54, pp. 974-978 
Place, averment of place of injury in declaration, com¬ 
plaint or petition, § 54 
Plea in tort action, § 55 

Issues under plea, § 56, p. 979 
Pleading in tort actions, §§ 54-56, pp, 974-981 
Law governing, § 26 

Police officers, persons liable for officer’s tortious 
conduct, § 32, p. 947, n. 81 

Political entity’s action in exercise of governmental 
functions, § 11 
Positive conduct, § 16 

Postal card by merchandise corporation requesting 
customer to call one signing feminine luune, § 48, 
p. 976, n. 64 

Practical joke, § 26, p. 936, n. 58 
Preponderance of evidence in tort action, § 59 
Presumptions in tort actions, § 57 
Preventing execution of will, § 48, pp. 971, 072 
Primary and secondary liability as between wrong¬ 
doers, § 38, p. 954, n. 35 

Private citizen’s failure to apprehend a felon, § 45 

Private wrong, § 1 

Privilege, 

Conduct outside zone of privilege as tortious re¬ 
gardless of motive, § 19 

False non-defamatory statements, g 48, p. 971 
Interference in contractual relations, g 44, pp, 966- 
969 

Materiality of motive as dependent on question 
of, § 19 

Personal privilege protecting joint tort-feasor as 
affecting liability of other tort-feasors, g 30, 
p. 954, n. 36 

Privity of contract as element, g 9 
Probable cause, warrant of probable cause as element 
of cause of action for unauthorized suit In anoth¬ 
er’s name, g 46 

Process, prevention of service of process, | 45 
Procuring breach of contract, g 44, pp, 959-969 
Procuring commission of wrongful act, § 33 
Profits from use of another’s trade secrets, | 48, 
p. 972, nu 84 
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Promise, 

Failure to carry out promise, § 6 

Failure to keep promise, § 13, p. 932, n. 98 

Gratuitous promise as insufficient to raise duty, 

§ 6 

Proof. Evidence, generally, ante 
Property, 

Application of doctrine of absolute liability, § 18 
Damage as element of tort embracing injury to 
property, § 22 

Destroying or damaging property which is subject 
matter of contract, § 44, p. 962 
Injury to another’s property rights, § 15 
Invasion of interest in private use and enjoyment 
of land, § 48, p. 071 

Invasion of, or interference with, property or 
property rights, § 40 

Taiw governing meaning of word, § 24, p. 939, 
n. 81 

Obtaining of unpatented trade secret as violation 
of property right, § 48, p. 972 
Privilege to interfere with contract in protecting 
property rights, § 44, p. 967 
XhuHdiase of property which another intends to 
imy, § 43, p. 

Ihuisonahle <‘xpeetancy of contract as propci'ty 
right, § 43, pp. 957), 950 

Ilight to pursue business, calling, etc,, as prop¬ 
erty right, § 43, pp. 955, 950 
I'^roiH^rty torts, § 1, p. 922, n. 3 

Pro.spe(4ive contracts, Int(*rference with formation, 

I 43, pp. 955-950 

Proximate (‘Uinsis 27-'30, pp. 941-940 
Accompanying condition, § 30 
Burden of proof, § 57 
(’oncurritig cause, § 29 

Iut<‘rveuiug causes or agencies, § 28, pp. 943-945 
<pit‘Htlons of law and fact, § 01 
Public c(uiv(‘uience, necessity or safety in conflict with 
private rigid, § 11 

Puldlc iMTSfins liable for ofllceFa conduct, § 32, 

p. iH7, n. B1 

Public (jfficers’ tortious acts, § 48, p. 071 
Public policy, availability of defenses, § 50 
Public tKilicy refpdrenient that one wronged resort to 
law for redress, I 49 
Public %vrfmg, S 9 

Punative damages, more than full satisfaction by 
way of, I 31, p. 951. n. 11 

Fursuadlng dismissal of will contest, § 45, p, 009, 
in 45 

Quallfleatlon of right or duty by accompanying cir- 
cumstaiiccs, 11 19-12, pp. 929*931 
Quasi ciffcusc, 11 
Qiieatiotm of law and fact, | 61 

Jfolat wrongdoers, | 34, p. 949, n. 2 
iiainidorm m Intervening cause, I 28, p, 944 

uectsMry where plaintiff ratifies con¬ 
tract, I 51 

Unautlairtod suit In another s name, § 46 
Iteaimnable Interference with open market, i 43, p, m9 

rights, wanton dl«n.wnU>f rlRWs of otlwr 

p&rtf aa nectwarf IngrtKllent of malice, § 44, 
p. 965, eu 16 


Hefusal of mere favor, § 6 

Refusal to continue in business relation as tort, § 4 
Refusal to contract as tort, § 4 

Registration of land contract as essential to action 
for procuring breach, § 44, p. 963, n. 98 
Relation, 

Contract and tort, §§ 2-4, PP- 923-925 
Interference with contractual relationship, exon¬ 
eration from liability by contract as defense, 

§ 50 

Interference with relationship, § 40 

Refusal to continue a business relation as tort, 

§ 4 

Violation of duty growing out of legal relation¬ 
ship, § 6, p. 926, n. 40 
Relation to contract, §§ 2-4, pp 923-925 
Relevancy of evidence in tort action, § 58 
Relinquishment of rights by prior voluntary conduct 
of injured party, § 12 
Remedies, §§ 49-65, pp. 972-986 
Law governing, § 26 
Obstruction of legal remedies, § 45 
Restrictions on rights, §§ 10-12, pp. 929-931 
Retail dealer’s conduct proximate cause of damages 
to competitor, § 27, p. 942, n 11 
Retailer’s receipt and sale of competitor’s goods, § 43, 
p. 957, n. 57 

Review of judgment in tort action, § 64 
Rights as element, §§ 6-12, pp. 926-931 

Concurrence of breach of duty on invasion of 
right, § 17 

I Damage from invasion of right, necessity, § 21 
Exercise of defendant’s right as legal wrong, § 14 
Interference, 

Burden of proof, § 57 

Contractual rights, §§ 42-44, pp. 955-969 

Declaration, complaint or petition, § 54, 
pp. 976-978 
Proof, § 50, p. 980 
Evidence, §§ 57, 59 

Property rights, personal rights, etc., § 40 
Evidence, §§ 57, 59 

Pursuit of lawful business, calling, occupa¬ 
tion, etc., § 43, pp. 955-959 
Social relations with friends and neighbors, 

§ 41 

Invasion of right as necessary, § 13 
Negotiation with prospective customer free from 
interference, § 43, p. 956, n. 50 
Obtaining of unpatented trade secret as violation 
of property right, § 48, p. 972 ^ 

l^rotectlon against competition, § 43, p. 959. 
Safety statute, absolute liability of violator, § 18, p. 

924, n. 35 
Satisfaction. 

More than full satisfaction by way of punative 
damages, § 34, p. 951, n. 11 . . . 

Only one satisfaction of tort claim obtainable, 

§ 34, p. 930 . . ^ 

Partial satisfaction by one joint tort-feasor as 
satisfaction pro tanto, § 34, p. 951, n. 11 
Secondary boycott, § 43, p. 95S, n. 66 
Self-enrichment as malice to sustain action for inter- 
, ference with contract, § 44, p. 965, n. 10 

Settlement evidenced by release as substitute for 
statutory notice, § 51, p. 973, n. 5 
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Several liability. Joint and several liability, general¬ 
ly, ante 

Single injury from acts of independent tort-feasors, 
§ 35 

Social ostracism, inducing or compelling, § 41 

Source of duty, § 6, p. 926, n. 40 

Spite, 

Exploiting competitive market, § 43,^ p. 959 
Unnecessary to sustain action for interference 
with contract, § 44, p. 965 

Status necessary to maintain tort action for breach 
of contractual duty, § 3, p. 924, n. 22 
Statutes, 

Absolute liability of violator, § 18, p 934, n. So. 
Anti-injunction act as justification for procuring 
breach of contract, § 44, p. 966, n. 22 
Breach of statute creating duty to particular class 
of persons, § 9, p. 929, n. 66 
Change in rule as to persons liable, § 32, p. 947, 
n. 81 

Fault as essential to liability, § 18, p. 934, n, 32 
Infraction of rights under statute prohibiting act 
tending to defeat enforcement of a claim, 
§ 45 

Interference with formation of contract or right to 
pursue business, etc., § 43, p. 957 
Issuance of check without sufficient funds, § 48, 
p. 970, n. 66 

Law governing remedies, § 26 
Notice of claim from aged person to tort-feasors, 
§ 51 

Persons entitled to sue for violation of duty im¬ 
posed by statute, § 31 

Responsibility of violator for foreseeable or 
probable consequence only, § 27, p. 942, n. 11 
Violation of statute, § 15 

Person entitled to sue, § 31 

Stockholders’ influencing directors to reduce person’s 
compensation, § 44, p. 967, n. 27 


Sufficiency, 

Act or omission to constitute tort, §§ 15-20, 


pp. 932-937 

Damage constituting element of tort, § 22 
Evidence in tort action, § 59 
Rights or duties, §§ 7-9, pp. 927-929 
Telephone company’s and subscribers’ contractual 
relationship, interference with, § 44, p. 962, n. 91. 
Television dealer’s interference with contractual 
rights of another with customers, § 43, p. 957, 
n. 54; § 44, p. 963, n. 98 
Tenants, 

Damage by interference with lease, § 44, p. 964, 


n. 2 

Invitees’ business, interference with, § 43, p. 956, 
n. 54 
Third persons, 

Act of third person as intervening cause, § 28, 
pp. 944, 945 

Duty to control third person to prevent harm to 
another, § 32, p. 947, n. 81 

Indemnification of victim by third person as de¬ 
fense, § 50 

Independent criminal act of third person as cause 
of injury, § 28, p. 943, n. 31 


Interference, 

Existing contracts between other persons, 
§ 44, pp. 959-969 


Third persons—Continued 
Interference—Continued 

Third party with formation of contract or 
rip-ht to do business, etc., § 43, p. 958, 


n. 58 . . , j. 

Loss from contract obligation to injured party, 

§ 27, p 943 

Marriage promise breached by inducement or pi^- 
curement of third persons, § 44, pp. ^ 
Threats inducing or procuring breach of contract, § 44, 
p. 960 
Time, 

Evidence, § 58 
Sue for tort,’§ 52 

Trade, interference with right to pursue, § 
pp. 955-959 

Trade secrets, misuse of, interference with or dis¬ 
closure of, § 48, p. 972 

Trespass and tort as equivalent words, § 1 
Trial of tort actions, §§ 60-65 

Law governing, § 26 . . 

Typed instead of signed name in notice from injured 
person, § 51, p. 973, n. 7 . ^ « .o 

Unauthorized or unlawful acts of public officers, § 48, 
p. 971 

Unauthorized suit in other’s name, § 46 
Unconscious instrument as intervening cause or 
agency, § 28, p. 945. 

Unfair means, exploitation of competitive market,. 
§ 43, p. 959 

Unfounded application for patent, § 47 
Vaccination of person, § 48, p. 070, n 64 
Validity of contract as essential to liability for inter¬ 
ference, § 44, pp. 965, 966 

Variance between pleading and proof, § 56, pp. 980, 


981 

Vendor or purchaser misleading person endeavoring 
to get margin between vendor’s and purchaser’s 
prices, § 59, p, 984, n. 97 
Verdict in tort action, § 63 

Violation of law by person injured as bar to recovery,. 
§ 28, p, 944 

Violation of ordinance, 

Causal connection between violation and accident, 
§ 27, p. 941, n. 5. 

Complaint for injury based on violations, § 64, 
p. 976 

Responsibility of violator for foreseeable or 
probable consequence only, § 27, p. 942, n. 11 


Violence, 

Interference with prospective contracts or right 
to pursue business, § 43, p. 958 
Preventing execution of will, § 48, p. 972 
Volenti non fit injuria, § 12 


Voluntary, 

Assumption of undertaking as imposing duty, § 6- 
Conduct, 

Injured party as affecting rights, 112 
Without intent to injure or commit unlawful 
act, § 20 

Intervening act or negligence of injured person 
or third person, § 28, pp. 944, 945 
Violation of another’s legal right, § 17 
Volunteer’s imposition of liability on another, } 32, 
p. 947, n. 81 

Waiver of tort of chattel mortgagee’s agent in pre* 
venting sale, 8 44, p, 964, n. 3 
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Wanton misconduct of one wrongdoer and negligence 
of other wrongdoers, § 38, p. 953, n. 32 
Wanton wrong, fright or mental anguish as inter¬ 
vening cause, § 28, p. 944 
Wantonness, plea to account for, § 55 
Water action as intervening cause, § 28, p. 944 
What law governs. See Conflict of laws, generally, 
ante 
Will, 

Conditions precedent to action relating to will, 
§ 51 

Deprivation of bequest under will, § 48, p. 971 
Conditions precedent to action for wrongful 
deprivation, § 61 
Destruction of will, § 48, p. 971 

Condition precedent to action for wrongful 
destruction, § 51 


Will—Continued 

Interference with making of will, § 48, p. 971 
Preventing execution of will, § 48, pp. 971, 972 
Pursuading dismissal of will contest, § 45, p. 969, 
n. 45 

Willful tort, § 20, p. 937, n. 65 
Plea to account for, § 55 
Proximate causation of injury, § 27, p. 942 
Without intention to injure, § 20, p. 936, n. 58 
Wind as intervening cause, § 28, p. 944 
Words, 

Acts accompanied by words, § 15 
Malicious injury by spoken words, § 19, p. 936 
n. 50 

Sufiiciency of spoken words, § 15 
Wrongful intent as element, § 20 


1197 



INDEX TO 

TOWAGE 


Abandonment of tow, 

Contributory negligence, abandonment of tow by 
own crews, § 71 

Injuries to third persons, liability of tug and own¬ 
ers, § 103 

Liability of tower for damages to tow or cargo, 
§ 64 

Actions and proceedings, 

Cargo, actions to determine liability of tow and 
owner for damages to, § 101 
Compensation for towage, pleading and evidence, 
§ 33 

Loss or injuries to tug or tower, suits against 
tow and owner, rules applicable, § 99 
Third persons, actions to determine liability for 
injury to tug or tow, §§ 107, 109 
Tow or tug, actions against, §§ 83-96, pp. 1041- 
1057 

Evidence, generally, post 
Issues, proof, and variance, § 88 
Judgment or decree, § 94 
Jurisdiction, § 83 
Limitations, inapplicability, § 85 
Nature of action and form of remedy, § 84 
Parties, § 86 
Pleading, § 87 
Time to sue, § 85 
Verdict and findings, § 93 
Admiralty, 

Bailee of injured vessel as entitled to sue wrong¬ 
doing vessel in rem in admiralty, § 77 
Breach of executory towage contract, jurisdiction 
of suit in personam against owners, § 10 
Contract for towage, jurisdiction, § 33 
Insurer of tow, right to maintain suit for dam¬ 
ages against offending vessel, § 77 
Laches or delay recognized as a defense, § 85 
Adrift, tow breaking adrift due to fault of tug as not 
discharging tower of duty to tow, § 42 
Amendment, pleadings, tow or tug, actions against, 
§87 

Anchor, lack of anchor on tow as rendering vessel 
unsea worthy, recovery precluded, § 67 
Anchored vessel, collision between tow and anchored 
vessel, liability of tug, § 55 
Anchoring or mooring of tow, 

Contributory negligence, § 70 
Evidence, negligence of tower, sufficiency and 
weight, § 89, p. 1052 

Liability of tower for damages to tow or cargo, 
§63 

Sunken barge, mooring steamship to, tug’s liabil¬ 
ity for negligent mooring causing damage to 
barge, § 105, n S3 
Apportionment of damages, 

Assumption of risk by tow combining with tug’s 
negligence, § 72 


Apportionment of damages—Continued 

Injury to tow, tug and tow both negligent, § 66 
Navigation, tug and tow guilty of negligent navi¬ 
gation contributing to injury, § 69 
Tug, damages to, tug and tow both at fault, § 97 
Tug and third persons, injuries to third person, 
§105 

Arrangement of vessels, duty of tug, § 45 
Assignments, compensation under towage contract, 
right of assignee to sue for, § 23 
Bailment, 

Bailee of tow injured by negligence of tug, right 
to sue wrongdoing vessel in rem in admiralty, 
§ 77 

Lien for towage, bailee’s common law lien, § 29 
Towage contract not making tug bailee of tow or 
cargo, § 13 

Battleship, collision between tugs assisting battleship, 
United States not liable, § 08, n. 45 
Beacons, liability of tow for damage to, § 105 
Bearings, latitude in declaring duo care of master of 
tug where master could get no bearings by eye or 
ear, § 38, n. 41 

Bill in equity, enforcement of common law lien for 
towage, § 33 

Boardwalks, liability of tow for damage to, § 105 
Bottomry bonds, lien for towage ranking ahead of 
those for bottomry bonds and non-inaritime 
claims, § 31 

Breach of contract by tug, executory contract, admir¬ 
alty jurisdiction of suit In personam against own¬ 
ers, § 10 
Breakwater, 

Collision of barge with breakwater, burden of 
proof, § 80, p. 1047, n. 70 

Tow drifting into, loss due to improper handling 
by tug, not weather conditions, § 52, n. 51 

Bridge, 

Passing under arrangement of tows Improper, lia¬ 
bility for damages In striking bridge, § 45 
State’s liability, underwater obstruction left in 
construction, § 108, n. 8 

Striking against, burden of proof In liMs for 
damage to barges, § 81), p. 1047, m 70 
Striking of tow on bridges, liability of tower, § 62 
Prior accident, master of tug not chargeable 
with notice of inherent fault in draw, 
§ 62, n. 71 

Tug’s liability for damage to, § 105 
Buoys, 

ISllsplacement, master of tug bound to know lo¬ 
cation of obstruction despite misplacement of 
buoy designed to mark it, | 60 
Presumption that buoys <mrreetly indicate loca¬ 
tion of obstruction, § 60 
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Burden of proof, 

Collision of tows towed by separate vessels, bur¬ 
den of libelant to establish negligence against 
each tug separately, § 109 
Contracts limiting liability of tower, § 74 
Lien for towage, showing circumstances negativ¬ 
ing credit to vessel, § 26 
Towage, action for compensation for, § 33 
Waiver of lien for towage, § 32 
Cables, damages from tow dropping anchor, liability 
of tug furnishing pilot, § 106, n. 98 
Care and skill required of tower, §§ 38-40, pp. 1007, 
1009 

Acts in emergency, liability of owner for damages 
to tow or cargo, § 40 
Degree, § 38 

Errors of judgment, liability for, § 39 
Surrounding circumstances as affecting, § 38 
Cargo, 

Liability of tower for damages to cargo, post 
Lien of tug owner limited to unpaid freight, § 30 
Owner’s recovery from both tug and tow where 
both are negligent in damaging cargo, § 160 
Subcarrier, duty to cargo owner, § 100, n. 50 
Tow and owner, liability for damage to, §§ 100,101 j 
Channel, 

Collision between tow and third vessel passing in 
narrow channel, liability of tug, § 55 
Duty of tug to follow usual channel or course, 

§ 60 

Liability of tower for damages to tow or cargo 
from striking channel abutments and other 
structures, § 61 
Charterers, 

Liability of charterer of tug for damage to tow, 

§ SI 

Maritime lien for towage services rendered on 
order of charterer, § 26 

Presumption of authority from owner to procure 
towage, § 27 
Collision, 

Liability of tower for damages to tow or cargo, 
§§ 54-56, pp. 1021-1023 
Avoidable character of collision, § 54 
Collisions between particular vessels, § 55 
Conduct of tug after collision, § 56 
Control, tug and tow wholly or partly under 
control of tow, effect, § 54 
Duty of tug to navigate so as to avoid colli¬ 
sion, § 54 

Fort to port passage, collision between tow 
and third vessel, § 55, n. 2 
Sunken tow, collision of tow with, § 55, n. 83 
Loss or injury to tug or tower, liability of tow 
and owner, § 98 

Presumption of tower’s negligence, collision with 
moored or anchored vessel, § 89, p. 1045 
Collision liens, Hens for towage ranking behind, § 31 

Common carriers, ^ 

Contracting without regard to rates established 

for, § 19 

Tug not common carrier, § 13 
Common knowledge, berth for tow, tug chargeable 
with common knowledge in the calling with se¬ 
lecting a berth, 5 03, n. 6 


Common law, 

Lien for towage services and for enforcement in 
state court, § 33 

Tower entitled to bailee’s common law lien on tow 
in possession, § 29 

Compensation, §§ 18-33, pp. 999-1005 
Actions for compensation, § 33 
Amount, § 19 

Delay or injury to tow, effect, § 20 
Extraordinary towage services, more than 
double towage rate, § 19, n. 96 
Failure to complete towage contract, effect, 

§ 21 

Quantum meruit, recovery on, § 19 
Under agreement, § 19 

Failure to complete towage contract, effect, § 21 
Lien, post 

Losses incident to performance of towage con¬ 
tract, § 18 

Payment for services under towage contract, § 22 
Persons entitled to sue for towage compensation, 

§ 23 

Persons liable, § 24 

Services not constituting towage, compensation 
not recoverable from one contracting to pay 
cost of towage, § 18 

Concurrent cause, liability of tower for damages to 
tow or cargo, § 46 

Consignee, tow’s consignee as bound to use reasonable 
care in providing safe berth, § 108 
Constitutional and statutory provisions, jurisdiction,, 
statute purporting to confer in rem jurisdiction 
against tug on state court, constitutionality, § 83 
Contracts, §§ 5-8 

Assumption of risk, stipulations as material in 
determining whether tug was negligent, § 72 
Authority of master of towing ships to contract 
for necessary towage, § 6 
Breach of contract by tug, § 8 
Damages, § 11 

Delay, recovery denied where fault not im¬ 
putable to towers, § 9 

Slight deviation from course, not breach, § 9 
Suit in rem for breach of partly executed 
towage contract, § 10 

Changing ordinary relation or status between tug 
and tow, § 14 

Construction and term, § 5 

Delay, limitations of liability for validity, § 9 

Extending liability of tower, § 73 
Implied engagement that each party will perform 
duty ill completing contract, § 12 
Liability of tower for damages to tow as affected 
by absence of towage contract, § 34, n. 24 
Lien for towage services, not arising on breach of 
executory contract for towage services, § 26 
Limitations on liability of tower, §§ 74:-76 
Construction and effect, § 76 
Negligence, relieving tug from liability for, 
validity, § 75 

Owners’ contract binding on owners of cargo, § 6 
Sui generis, contract for tow as sui generis, § 13 
Termination, § 7 

Writing, necessity for contract of towage, § 5 
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Contributory negligence and assumption of risk, 

Tow, §§ 66-72, pp. 1032-1037 

Abandonment of tow by own crews, § 71 
Anchoring, mooring, or landing of tows, § 70 
Apportionment of damages, tug and tow both 
negligent, § 66 

Assumption of risk, doctrine, § 72 
Crew, tug not liable for damages from im¬ 
properly manned tow, § 67 
Equipment, damage to tow from lack of prop¬ 
er equipment, § 67 

Extremis, acts of tow after being put in ex¬ 
tremis by negligence of tug, § 66 
Fastening of tow lines by tow’s crew, § 68 
Lfoading, improper loading of tow, § 67 
Navigation of tows, § 69 
Seaworthiness of tow, § 67 
Costs, actions for compensation for towage, § 33 
Credit of vessel, reliance on, lien for towage, §§ 26, 27 
Crew, contributory negligence of tow, damages result¬ 
ing from improper manning of tow, § 67 

Damages, 

Breach of towage contract, § 11 
Burden of proving amount, § 89, p. 1045 
Caulking, including in damages awarded, § 95, n. 8 
Commissions paid to secure new crew after re¬ 
pair of stranded ship, § 95 
Contract, damages as dependent on, § 95 
Cost of hiring another boat, allowance, § 95 
Demurrage, allowance, § 95 

Indemnity, damages paid or due third persons by 
tow, § 95 
Interest, § 95 

Lien on tug, damages to tow, § 96 
Measure of damages, suit against tower for dam¬ 
age to tow, § 95 
Mitigation, duty of tow, § 95 
Particular items in suit for damages to tow, § 95 
Personal property of libelant, allowance, § 95 
Profit lost, disallowance, § 95 
Repairs to towed vessel, allowance, § 95 
Suit against tower for damage to tow, § 95 
Survey of damaged vessel, costs, § 95 
Testimony, expanse of taking, disallowance, § 95 
Third persons, injuries to, general rules applica¬ 
ble, § 107 

Value of tow, factors affecting, § 95 
Defenses, injuries to tow or cargo, inevitable acci¬ 
dent, § 34 

Definitions and distinctions, § 1 
Delay, limitations of liability for, validity, § 9 
Delay or injury to tow, as not precluding recovery 
of compensation for towage, § 20 
Director general of railroads, notice repudiating lia¬ 
bility for towed vessel as relieving director of 
liability, § 75 

Disabled drawbridge, duty of special care of tug as¬ 
sisting freighter through such bridge, § 38, n. 47 
Disaster, duties of tug after disablement of tow, § 65 
Docking or berthing, 

Collision of tugs berthing battleship, United 
States not liable although speed of battle¬ 
ship greater than normal, § 98, n. 45 
Duties of vessels, § 97, n. 32 
Drawbridge, arrangement of tows improper, liability 
of tower for damages, § 45 


I Drifting, collision between tow and third vessel, lia¬ 
bility of tugs, § 55 

Duties and liabilities as between tower and tow, § 12 

Duty of tug to tow, 

Duration, § 42 ^ 

Liability of tower for damage to tow or cargo, 

post 

Emergency, 

Abandonment of tow, § 64 

Anchor, failure of tow to drop anchor in emer¬ 
gency, not contributory negligence, § 70 
Duty of tug to stand by in emergency, § 64 
Evidence, clear preponderance necessary to im¬ 
peach judgment of competent oflTicers, § 89, 
p 1053 

Liability of owner for damages to tow or cargo, 

§ 40 

Employees, liability of tug owner’s employees for dam¬ 
ages to tow, § 82 

Engine room bell ropes on tug faulty, liability of tug 
for damage to tow, § 44, n. 1 

Equipment, requirement that tug be equipped with 
necessary fittings, etc., adequate for intended 
purpose, § 44 

Errors of judgment, liability of tower, damages to 
tow or cargo, § 39 

Evidence, 

Admissibility in actions against tow or tug, § 89, 
pp. 1047, 1048 

Anchoring or mooring, negligence of tower, sufli- 
ciency of evidence, § 89, p. 1052 
Beaching and berthing, negligence of tower, sutli- 
eiency of evidence, § 89, p. 1052 
Bridge, striking abutment, tug’s liability, § 89, 
p. 1050, n. 17 

Contributory negligence of tow, tug held to strict 
proof, § 89, p. 1048 
Disaster, 

Contributory negligence of tow after disas¬ 
ter, § 89, p. 1053 

Negligence of tug after disaster, sufficiency, 
§ 89, p. 1053 

Emergency, weight of evidence necessary to Im¬ 
peach judgment of competent officers, § 89, 
p. 1053 

Expert testimony, actions for damages to tow, 
§ 89, p. 1048 

Grounding of barge due to negligence of tow, suf¬ 
ficiency, § 89, p. 1050, n. 15 
Hawsers not fit for towing operation, § 80, p* 1051, 
n. 31 

Independent cause of damage to tow, 5 89, p. 1050 
Joint fault of tug and tow, § 89, p. 1050 
Letter containing void contractual provisions that 
towing vessel or owners took no reaponslbllity 
for safe towage, exclusion, J 89, p. 1048, n. 84 
Make-up of tow and hawsers, negligence, suffi¬ 
ciency, 5 89, p. 1051 

Market value of tow at time of loss, testimony as 
to purchase price and amount expended 
thereafter, § 89, p. 1048 

Master of tug’s neglect to beach or ^phon water 
from listing scow as cause of scow over- 
tumiiig, sufficiency, § 89, ik 1040, m 3 
Navigation of vessels and handling of tow, negli¬ 
gence, sufficiency of evidence, | p. 1051 
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Evi dence—Continued 

Negligence or lack of it on part of tower, § 89, 
p. 1049 

Oral agreement as to alDsence of liability for tow, 

§ 89, p. 1049, n. 96 

Particular disasters, weight and sufficiency, § 89, 
p. 1050 

Presumptions and burden of proof, post 
Propeller of tug becoming fouled making it im¬ 
possible to aid tow, § 89, p. 1052, n. 35 
Seaworthiness of tug, § 89, pp 1050, 1051 
Sufficiency, § 89, p. 1051 
Towage, suits for towage compensation, § 33 
Tug sinking, responsibility of pilot of tanker, 
sufficiency, § 99, n. 49 

Weather conditions, negligence in proceeding un¬ 
der prevailing conditions, sufficiency, § 89, 
p. 1052, n 35 

Weight and sufficiency in proceedings for dam¬ 
ages to tow, § 89, pp 1048-1053 

Federal statutes, lien for towage, § 27 

Fire, 

Damages to tow or cargo, liability of tower, § 57 
Presumption that fire caused by gasoline fumes 
igniting through contact with landern on tug, 
evidence warranting, § 89, p. 1044, n. 34 

Flanking, detlned, § 47 

Flood current, owner’s liability for damages to tow 
caused by master’s failure to consider flood cur¬ 
rents in docking vessel, § 39, n. 53 

Flotilla or fleet, 

Duty of inspection of tug adding tows to moored 
flotilla, § 63 

Lien for supplies or towage, charging one boat 
with lien for supplies or towage furnished an¬ 
other, § 30 

Bemoval of towed ship becoming unfit during 
voyage, duty of tug, § 45 
Tug and tow under separate crews, tug’s control 
extending only to carrying out towage con¬ 
tract, § 15 

Foreign port, lien for towage services rendered to ship 
in foreign port, § 26 

Foreign tugs towing vessels of United States, penalty, 
exception, towing vessels in waters beyond divid- 
hig line between United States and foreign na¬ 
tions, I 4 

Form of action for compensation, § 33 

Foundering, fact that tow foundered as insufficient to 
raise presumption of negligence of tug, § 89, 
p. 1046 

Freight car float, usage of roof of loading platform 
as included in terms of oral contract of towage, 
{ 5, n. 17 

Qratultoui towage, liability of tower for damages to 
tow or cargo, | S6 

Grounding of bar^s during storm, tug owner entitled 
to compensation for services and tow line, § 22, 
m 21 

Grounding or stranding, 

LlaWiity of tower for damages to tow or cargo, 
HAS, 59 

Fiwumptlon of negligence of tug not arising from 
mere fact of grounding or stranding, ‘§ 89, 
p, 1040 
$$ ei.a—7e 


Hawsers and towing lines, 

Contributory negligence, fastening tow lines to 
tow, § 68 

Duty of tug with respect to, § 45 
Furnishing hawsers, § 44 
Evidence that hawsers were not fit for towing 
operations, § 89, p. 1051, n. 31 
Furnished by tug or tow, effect on tug’s liability 
for damage to tow or cargo, § 45 
Handling lines during course of voyage, liability 
of tug for improper handling, § 45 
Ice, use of short hawsers while in field of ice 
as proper, § 53, n. 70 

Injuries to third persons resulting from improper 
handling, liability of tug and owners, § 103 
Presumption of tower’s negligence from breaking 
of hawser, § 89, p. 1045 

Tow breaking adrift, tug’s liability for improper 
use of hawsers thereafter, § 45 
Hawsers tier, tug owner not negligent in shifting 
leaking vessel from hawsers tier to safer place 
in tow, § 45 
Home port, 

Lien for towage services rendered ship in home* 
port, § 26 

Master of tug as charged with notice of changed 
conditions in harbors or channels, § 41 
Ice, 

Assumption of risk, navigation through ice, § 72 
Evidence, negligence of tower navigating through 
ice, sufficiency, § 89, p 1052 
Hawser, use of short hawsers while in field of ice 
as proper, § 53, n. 70 

Liability of tower for damages to tow or cargO' 
caused by towing through ice, § 53 
In personam, 

Negligent performance of towage contract, suits 
for damages, § 84 

Recovery of towage compensation by action in 
personam, § 33 

In rem, 

Bailee of injured vessel as entitled to sue wrong¬ 
doing vessel in rem in admiralty, § 77 
Jurisdiction in rem against tug exclusive in fed¬ 
eral courts, § 83 

Libel in rem not available to enforce claim for 
towage under unexecuted contract, § 33 
Negligent performance of towage contract, suits 
in rem, § 84 

Recovery of compensation for towage by proceed¬ 
ing in rem where lien for towage, § 33 
Suit for breach of partly executed towage con¬ 
tract, § 10 
Indemnity, 

Damages paid or due third persons by injured 
tow, § 95 

Tug as entitled to indemnity for injury sustained 
in performance of towage service, § 97 
Independent contractor, tug and tow, relation between, 
§ 106 

Injuries to third persons other than cargo owner,^ 
liability of tower and tow, §§ 102-107 
Actions and proceedings, § 107 
Duty of tug toward third persons, § 105 
Personal injuries, § 103 
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Injuries to third persons other than cargo owner— 
Continued 

Property, loss of or injury to, § 104 
Kecovery from either or both tow and tug where 
both guilty of fault, § 102 
Tow, liability of, § 106 
Tower, liability of, § 105 

Injury or disablement of tow, duty of tug thereafter, 
§ 4a 

Injury to tower or tow, liability of third persons, 
§§ 108, 109 
Inspection, 

Failure to make proper inspection of tow, injuries 
to third persons, liability of tug and owners, 
§ 103 

Hawsers, duty of tug master, § 45, n. 62 
Insurance, persons entitled to sue for damage to tow, 
effect of insurance, § 77 
Insurer, tug not insurer of tow or cargo, § 13 
Interest, actions for damages to tow, § 95 
Intervening cause, liability of tower for damages to 
tow or cargo, § 46 
Intoxication, 

Assumption of risk, tow master’s knowledge of tug 
master’s intoxication, as not establishing de¬ 
fense, § 72 

Tug master rendering him incompetent, breach of 
obligation to furnish adequate officers, § 44 
Judgment or decree, tow or tug, actions against, § 94 
Jurisdiction, 

Action for compensation, § 33 
In rem jurisdiction against tug, exclusive in fed¬ 
eral courts, § 83 

Person, concurrent jurisdiction of federal and 
state courts, § 83 

liaches, admiralty courts, recognition of defense, § 85 
iLatent defects, tug not liable for damages to tow re¬ 
sulting from latent defect in tug, § 44 
jLiability of tower for damages to tow or cargo, §§ 34r- 
96, pp 1006-1057 
Actions and proceedings, ante 
Care and skill required, generally, ante 
,Concurrent cause, § 46 

.Contracts extending or limiting liability, general¬ 
ly, ante 

.Contributory negligence and assumption of risk, 
ante 

Disabled tug taken in tow, no duty of lookout, 
§ 43 

'Duration of duty to tow, § 42 
Employees of tug owner, liability, § 82 
Fire, § 57 

Injury or disablement of tow, effect, § 43 
Injury purely conjectural, § 46 
Intervening cause, § 46 

Intoxication of tug master as breach of obliga¬ 
tion .to furnish adequate officers, § 44 
Joint participation by tug and tow in control and 
management, damages divided, § 80 
.Knowledge of conditions of navigation, tower as 
charged with, § 41 

Liability .as between two or naore tugs, § 79 
Liability of tugs in general, § 78 

Unaut^iorized use of tug or use outside course 
of employment, § 78 
Make-up of tow., post 


Liability of tower for damages to tow or cargo-* 
Continued 

Navigation of tug and tow by tower, post 
Owners, charterers and hirers of tugs, liability, 
§ 81 

Person entitled to sue, § 77 
Proximate cause, § 46 
Responsibility of tower in general, § 34 
Gratuitous towage, § 36 
Inevitable accident, defense, § 34 
Pilot, acts of, § 35 
Unauthorized towage, § 37 
Seaworthiness, capacity, equipment, and manning 
of tug, § 44 

License, officer lacking license as insufficient to render 
tug unseaworthy, § 44 

Lien for towage, §§ 25-32, pp. 1001-1004 

Breach of executory contract for towage service, 
lien not arising, § 26 

Common law, tower entitled to bailee’s common 
law lien, § 29 

Compensation, recovery by proceeding in rem 
against two vessels, § 33 
Distribution and priorities, § 96 
Federal statutes, § 27 

Foreign port, services rendered ship in foreign 
port, § 26 

Home port, lien for services rendered ship in home 
port, § 26 
Loss of liens, § 32 

Maritime law, creation under general maritime 
law, § 26 

Presumption that lion arises for towage per¬ 
formed, § 26 
Priority of liens, § 31 
Property subject to lien, § 30 
State statutes, abrogation by federal statute, § 28 
Tug, lien on for damages to tow, § 06 
Waiver, burden of proving waiver of lien, § 32 

Lights, 

Collision between tow and third vessel, liability 
of tug for failure to maintain proper lights, 
§ 55 

Contributory negligence, absence of lights on 
towed vessel, § 69 

Regulations as to lights on tugs and barges, 8 3 

Limitation of actions, 

Admiralty courts not ordinarily bound by limi¬ 
tations as to time of bringing suit, § 85 
Libel against cargo for towage service, no limi¬ 
tation, § 33 

List, duty of tug to make timely observation of list 
in tow, § 43 

Loading, contributory negligence, improper loading of 
tow, § 67 

Lookout, contributory negligence in attention of look¬ 
out on tow, I 69 

Loss or injuries to tug or tow, liability of tow and 
owner, 

Apportionment of damans, §| 97-99 
Collision, I 98 

Failure to return hired tug in as good condition 
as when received, liability, f 97 
Indemnity, tug as entitled to indemnity for in¬ 
juries sustained in performance of towage 
service, $ 97 
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Lfoss or injuries to tug or tow, liability of tow and 
owner—Continued 

Pilot or docking master, tow not relieved of lia¬ 
bility for negligence of under pilotage clause, 
§ f)T 

Proceedings and actions, § 99 
Make-up of tow, § 45; § 89, p. 1051 
Manning of tug, duty of tug with respect to, § 44 
Maritime law, 

Creation of lien for towage, § 26 
Lien for towage, ante 

Master and crew of tug not entitled to share In 
amount awarded for towage, § 23 
Master of vessel, authority to contract for necessary 
towage, § 6 

IMlsropresentation, condition of tow, tug as relieved of 
liability for damages, § 6T 

Mortgages, compensation under towage contract, right 
of mortgagee in ptissession to sue for, § 23 
Mud fiats, placing leaking barge on, tug owner not 
liable for sinking, § 43, n. 02 
Navigating, defined and distinguished from towing, § 1 
Navigation of tug and tow by tower. 

Contributory m^gligence, navigation of tows, § 69 
Evidence, sutllciency to show negligence of tower 
contributing to loss, § 80, pp. 1051, 1052 
Flanking, defined, § 47 

Liability of tower for damages to tow or cargo. 
Abandonment of tow, ante 
Anchoring or mooring of tow, ante 
Bridges, striking against, § 62 
1 )ra\v, passage throtigh, § 62 
Passing under bridges, § 62 
Channel, 

Abutments and other structures, strik¬ 
ing, § 01 

Duty of tug to follow usual channel or 
course, § 60 
CoUision, ante 
DlmiHter, duties after, § 65 
Duty of tug. I 47 
Grounding or Htramllng, ante 
k'C, towing through, § 53 
lUHtructituiH, duty of tug to instruct tow as to 
navigatlcm and management and to en- 
forw itmtructions, § 51 

Fiwttutions, tug's duty to observe customary 
precautions as to remaining in channel, 
maintaining propc*r light, etc., | 49 
Bocka or other obstructions, striking, § 60 
Buoys, misplacement of buoy designed to 
mark obstruction, master neverthe¬ 
less bound to know location of ol>- 
atnietton, | 60 

€banneb tug master unfamiliar with 
ehannel, | 60 

Knowledge of ohstruetionis and other con¬ 
ditions, duty of master of tug, j 60 
Bonte, dlicwtlon of tug master m to choice 
of, I 48 

morn of navlgatton, duty of tug to observe, 

I m 

SpeM, mgu duty to relate, I m 

suddenly, wr^jmWog tow Miie, i 50 

Wither condiHoM, pc^ 

* statlomiry structures, 

iladkini, i il 


Necessaries, federal statute giving lien for, towage as- 
a necessary, § 27 
Negligence, 

Agreement, 

Exempting owner of tng from liability for 
negligence as exempting tug also, § 76 
Towmge at risk of tow as not relieving tug 
and owner from liability for negligence, 
§ 76 

Leaving sheltered waters under condition making 
it impossible to discover disability of tows^ 
§ 43 

Liability of tower for damages to tow or cargo, 
§ 34 

Pilot, negligence of pilot furnished by tug to tow 
not imputable to tug, § 105 

Night, liability for towing in night time when ice 
could not be distinguished far enough ahead to 
avoid injuries, § 53 

Overtime, crew working overtime not rendering tug 
unseaworthy, § 44, n. 14 

Owner, master of vessel, authority to bind owner for 
contracts of necessary towage, § 6 

Owner of tow, right to sue for towage compensation, 

§ 23 

Parties, tow or tug, actions against, § 86 
Payment, services under towage contract, § 22 
Pilot, 

Evidence of negligence in use of towing tugs and 
failure to keep lookout, § 89, p. 1051, n. 35 
Negligence of pilot furnished by tug for tow not 
imputable to tug, § 105 

Pilotage clause as not relieving steamship owner 
of liability for damage to tug for negligence 
of pilot on steamer during docking, § 97 
Eosponsibility of tug and owners for damages ta 
tow caused by fault of pilot, § 35 
Tow, presence aboard tow as not exonerating tug 
from liability for negligence in navigation in¬ 
trusted to tug, § 54 

Tow and owner responsible for negligence of 
pilot employed by them, § 106 
Pleading, 

Amendments, actions against tow or tug, § 87 
Compensation for towage, action for, § 33 
Tow or tug, actions against, § 87 
Port to port passage, collision between tow and third: 

vessel, liability of tug, § 55, n. 2 
Presumptions and burden of proof, 

Breach of duty by tug, tow sinking, presumption 
that sinking was result of breach, § 89, p. 1046 
Buoys, presumption that buoys correctly indicate 
location of obstructions, § 60 
Burden of proof not shifting during trial, § 89, 
p. 1044 

Charterer having management of vessel presumed 
to have authority from owner to procure 
towage, § 27 

Collision with moored or anchored vessel, tower 
presumptively guilty of negligence, § 89, 
p. 1045 

Damages, amount of, burden of proving, § 89, 
p. 1045 

Defense, burden of tower to establish in actions 
against tow or tug, § 89, p. 1045 


1203 



TOWAGE 


Presumptions and burden of proof—Continued 

Fire, evidence warranting presumption that fire 
caused by gasoline fumes igniting through 
contact with lantern on tug, § 89, p. 1044, 
n. 34 

Foundering, fact that tow foundered as insufii- 
cient to raise presumption of negligence of 
tug, § 89, p. 1046 
Grounding or stranding. 

Not in itself raising presumption of negli¬ 
gence of tug, § 89, p. 1046 
Outside regular course or channel, tower’s 
burden to show exculpatory explana¬ 
tion, § 89, p. 1046 
Hawsers, 

Negligent use of hawsers, burden of proof, 
§ 89, p. 1045 

Presumption of tower’s negligence from 
breaking of towing hawser, § 89, p. 1045 
Injury to tow as not raising presumptions of 
fault of tug, § 34 
Lien for towage, § 26 

Lines, unexplained parting of lines from one tow 
to another causing injury to rear tows as 
presumptively due to insufiiciency of lines, 
§ 109, n. 13 

List, observable by master of tug, presumption 
that sinking arose from failure to send some¬ 
one aboard to ascertain cause, § 89, p. 1046, 
n. 60 

Master of tug exercising due care as to tow, § 89, 
p. 1043 

Negligence, § 89, pp. 1043, 1044 
Obstructions, striking, tower’s burden, § 89, 
p. 1046 

Proximate cause, § 89, p. 1044 
Res ipsa loquitur, applicability of doctrine, § 89, 
p. 1044, n. 34 
Seaworthiness, § 89 

Principal and agent, tug as agent and tow as princi¬ 
pal, § 13 

Priorities of claims and liens, 

Laches, necessity of enforcing with reasonable 
diligence to maintain priority, § 96 
Lien for towage, § 31 
Tow and cargo owners against tug, § 96 
Propeller, negligence of tug in permitting propeller to 
become fouled making it impossible to aid tow, 
evidence, § 89, p. 1052, n. 35 
Proximate cause, liability of tow for damages to tow 
or cargo, § 46 

Public authorities, failure to warn pilot of tug of 
changed condition of navigation, pilot not charged 
with knowledge thereof, § 41 
Push boat arrangement, not fault per se on part of 
tug, § 45 

Quantum meruit, compensation for towage where no 
price agreed on, § 19 
Questions of law and fact, 

Contract of towage, terms, § 5 
Weather conditions, negligence of tug in begin¬ 
ning or continuing voyage under weather 
conditions, § 52 

Real party in interest, insurer in suit for damages to 
insured tow against offending vessel, § 77 
Reciprocal duties and liabilities as between tower and 
tow, § 12 


Regulation, §§ 2-4 

Foreign tugs towing vessels of United States, pen¬ 
alty, exception waters beyond dividing lines 
between United States and foreign nations, 
§4 

Lights, § 3 

Res ipsa loquitur, applicability of doctrine, damage 
to anchor winch on dumb barge under complete 
control of tug, § 89, p. 1044, n. 34 
Respondeat superior, towing company liable for con¬ 
duct of employees on docking steamer, § 81, n. 91 
Review, actions to determine liability of tower for 
damage to tow, § 94 
Rocks and other obstructions, striking, 

Evidence, negligence of tug master, § 80, p. 1052, 
n 35 

Liability of tower for damages to tow or cargo, 
§ 60 

Route, discretion of tug master as to choice of, § 48 
Rules of navigation, duty of tug to observe, § 49 
Salvage, 

Equipment of tug with appliances for salvage of 
tow, necessity, § 44 

Liens for towage ranking behind those for sal¬ 
vage, § 31 

Termination of towage contract by circumstances 
elevating service into salvage, § 7 
Seamen, railroad not responsible for death, when tug 
attached to hawser of sunken float sank during 
night, § 103, n. 69 
Seaworthiness, 

Anchor, lack of as rendering tow unseaworthy, re¬ 
covery precluded, § 67 

Burden of showing explanation for defective ma¬ 
chinery, etc., § 89, p. 1047 
Contributory negligence, tow unseaworthy, § 67 
Crew working overtime not rendering tug un¬ 
seaworthy, § 44, n. 14 
Evidence as to seaworthiness, 

Tow, § 89, p. 1051 
Tug, § 89, p. 1050 

Implied undertaking of tower to furnish sea¬ 
worthy tug, § 44 

Injuries to third persons resulting from unsea¬ 
worthiness of tow, liability of tug and own¬ 
ers, § 103 

Long, light line which could have been used to 
secure capsized barge, failure to have as not 
unseaworthiness of tug, § 44, m 11 
Ofllcers, 

Lack of competent officers as rendering tug 
unseaworthy, § 44 

License, failure of competent officer to have 
license not rendering tug unseaworthy, 
§ 44 

Presumption that tow was seaworthy, g 89, 
p. 1047 

Radio, absence of on tug as not making tug un¬ 
seaworthy, g 44 
Set-off and counterclaim, 

Burden of proof, defendant in action for compen¬ 
sation for towage, | S3 

Belay or injury to tow suit for towage compensa¬ 
tion, S 20 
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Signals, 

Collision between tow and third vessel, liability 
of tower giving wrong signal to approaching 
vessel, § 55 & 

Drawbridge, failure of tower to stop on signals 
from, liability of tower for damages to tow 
or cargo, § 62 

Fog signals, collision between tow and third ves¬ 
sel, failure of tug to give fog signals, lia¬ 
bilities, § 55 
Sounding, 

Anchoring or mooring of tow, bargee required to 
sound bottom, § 70 

Failure to take, liability of tug for grounding 
of tow, § 58 

Speed, tug’s duty to regulate, § 50 
Stake boats, towing company furnishing stake boats 
at which tows may be moored, duty of reason¬ 
able care, § 63 

Starting, sudden start wrenching tow line as one of 
reasonable care and skill on part of tug, § 50 
State, bridge, liability for damage to tug from under¬ 
water obstruction left in construction, § 108, n. 8 
State courts, enforcement of common law lien for 
towage services, § 33 

State statutes, lien for towage, abrogation federal 
statute, § 28 

Status of tug with respect to tow, § 13 
Contract changing general rules, § 14 
Control of tug over tow, § 15 
Duties of tow to tug, § 17 

Steering, contributory negligence, steering towed ves¬ 
sel, § 69 
Storm, 

Barges driven aground, tug owner entitled to com¬ 
pensation for services and tow line, § 22, n. 21 
Weather conditions, generally, post 
Storm warnings, knowledge, captain of tug chargeable 
with, § 41, n. 61 
Stranding, Grounding, ante 
Bubcarrier, duty to cargo owner, § 100, n, 50 
Sui generis, contracts for tow as sui generis, § 13 


Sunken tow, duty of tug, § 43 
Tandem arrangement of tows as not negligence of 
tug, § 45 

Termination of contract for towage, § 7 
Tide, collision between tow and third vessel, failure 
of tug to guard against effect of tide, liability, 
§ 55 

Tow, liability of tower for damage to tow, ante 
Towage, defined, § 1 
Towage service. 

Defined, § 1 

Salvage service, distinguished from, § 1 
Towpath, defined, § 1 

Trial, actions for compensation for towage, § 33 
Unauthorized towage, liability of tower for damages 
to tow or cargo, § 37 

Verdict and findings, actions against tow or tug, § 93 
Wages, liens for towage ranking behind those for 
seaman’s wages, § 31 
Weather conditions, 

Duty of tug to return to anchored tow when bad 
weather arises, § 63, n, 99 
Evidence, 

Care and navigation of tow under storm con¬ 
ditions, § 89, p. 1052 

Negligence of tug in proceeding under pre¬ 
vailing weather conditions, sufficiency, 

§ 89, p. 1052, n. 35 

Liability of tower for damages to tow or cargo, 
bad weather, § 52 

Wharves and piers, striking, liability of tower for 
damages to tow or cargo, § 61 
Willful and wanton conduct, towing barge showing 
list at full speed, § 43, n. 87 
Witnesses, expert testimony in actions for damages 
to tow, § 89, p. 1048 
Wrecking pump. 

Failure to use seasonably after tow showed list 
as negligence of tug, § 43, n. 86 
Negligence of tug in not having wrecking pump 
connected, § 44, n. 2 


End of Volume 
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86 CJS 1 TELEGRAPHS, TELEPHONES, RADIO, & TELEVISION § 12 


TEAM. 

page 1 

36. Teaming 

Contention that word * teaming" should be construed 
to include all forms of transportation which modern 
technology has substituted for horse and buggy of 1904 
was rejected, and court held that "teaming" referred 
only to use of horses to draw vehicles, particularly 
commercial vehicles 

Cal —Abbot Kinney Co v City of Los Angeles. 36 
Cal Rptr 113, 118, 223 C A 2d 668 

page 2 

TEAR. The word ‘"tear,” as a verb, 
also is defined to mean to move or act 
with violence, excited haste, etc.®^' 

53.1. Iowa—State v Helgcrson, 75 N W 2d 227, 231. 
247 Iowa 651 


TEAROOM, Originally a room, as in 
a public building, where tea is 
served.^"^^ 

54.50. N Y —Drucker v Fnsna, 219 N Y S 2d 680, 
681, 31 Misc 2d 469 

As a small restaurant see Innkeep¬ 
ers § 1. 

TEASE. 

55. Similariy deftaed 

(1) In common parlance verb "tease" connotes the 
doing of acts destgi^ to annoy and imtate person or 
animal to whom or which the acts are directed —Mal- 
chanoff v Truehan, Mass., 236 NE2d 89, 94, 354 
Mass. 118 


Pa^ 20 

Teasing is the process whereby hair 
is gently pulled from the tip to the 
root^^ • 

55.1. N Y —Samek v. Rey. 261 N Y S 2d 548, 549, 46 
Misc 2d 954 

TECHNICALITY. 

3 

59. ^milady deflD^ 

(1) A "teckHcaliiy” is a particular which tedmic^ 
or peculiar to any trade, profession, sect, €W the ISte, 
especially in terminology or method of procedure — 
Roberts v Love, 333 SW2d 897, 900, 231 Ark. 886 


TELEGRAPHS, TELEPHONES, RADIO, AND TELEVISION 


For new discussion concerning community anten¬ 
na teievision systems see Telegraphs, Telephones, 
Radio and Teievision §§ 316.1 and 316.2. 


§ 2. Telephone 

page 13 

14. **TelepIione” and *^elephony** as entire art 
of speech transmission 

Neb—Application of Radio-Fone, Inc., 193 N.W2d 
442, 182 Neb 637 

§ 4. Other Terms 

page 14 

38. *^E)i^ended area service” 

Ark,—Barnes v Arkansas Public Service Commission, 
362 S W.2d r, 235 Ark 683 

Neb—Northwestern Bell Tel Co v Consolidated Tel. 
Co of Dunning, 142 N W.2d 324, 180 Ne6 268 

Ohio—Ohio Bell TeL Co v Public Utilities Commis- 
^on, 215 N.E,2d 584, 6 Ohio St 2d 49 

page 15 

58, Neil.—C.J.S. efted In NorthWestenr Bell TeL Co 
V Consolidated Tel Ca of Dunning, 142 N W 2d 
324 , 326 m ' > 

§ 5. Nature aud^^takis , 

Library R^fereitc^ ' ^ 

Telecommunications et 

seq. 


page 16 


77. Plant and equipment remain private prop¬ 
erty. 

Mo.—State tx. rel Southwestern Bell Tek Co, v. Public 
Service Commission, 416 S W 2d 109. 


SL Obior-Qhto Cent, Tel Cpcp, v. Pubht; UtilfHes 
' "Cbi^ilto, 140 N E 2d 782, 166 Ohio Ist 180: 
W. U.S,—MeTigJie v New England Tel & Tel Co., 
CAVt., 216 F.2d 26 

§ 6. -As Public Utilities 






$. Keith v' ’Bay Tek Go., I68 'So.2d 

72^ 

s Cbromis- 




96. Tex—Southwestern Bell Tel Co v City of 
Kountze. Civ App, 543 S W 2d 871 

99, Del — Tdim v. Diamond State Tel Co . Ch , 164 
A 2d 254, 39 Del Ch 350 

§ 7 , -As Common Carriers 

page 18 

4. Neb.—Block v Lincoln Tel & Tel Co, 103 

’ NW2d312, 170 Neb 5'1—American Communi¬ 

cation Co. V. Bunienmc\er, 166 N W 2d 116, 184 
Neb. m 

5. Common carrier of intellig^e 

D C —National Ass*n of Regulatory Utility Comers v 
F.CC, CA. 533 F2d60I, 174USAppD.C 374 

6. Neb—^Application of Chambers Rural Tel Co, 

140 N.W;2d 400, 179 Neb. 735 

10, U S. — ^McDonndl Douglas Corp, v General Tel 
Co of California, CA Cal, 594 F 2d 720, cert 
den 100 S Ct 77, 444- U.S 839, 62 L Ed 2d 50 

§ 8. Constitutional and Statutory 
Provisions in General 

19, U S —U S V Storer Broadcastmg Cto., App D C, 
76 Sa 763, 351 US 192, lOO LEd: 1(»1— 
U.S,FCC. V, Summa Corp,, Las Vt^as, Nev, 
DC Nev,, 44T F.Supp, 923. 

Byhiw provisloit of statute constfued 

Mont —^Dreyer V. Board of Tru^ees of Mid-RiVersTel, 
Inc. 598 P.2d ^5-, 183 Mont. 43 . 

LegisIaUve intent t - ‘ 

Mtdh —Ram ftroadcasdng of IVfedhigan/Tnc. v. M!ichi- 
gan Public Service Cb6imJ4$M?ik 317 HW,;2d.2:9i5, 
113 hfidkApp, 79, ! 



Statute htid iHrt uncon^tu^T^' ' 

Fla—Southern ^ell TeL,^^X^CcK v. Nineteen Mun- 
dlrcd One CoIKik Caip!, 865: ^ 

J 8. Incoi^^oit 0 

tiort- . . 

V • -'Forms -Ck Mk 

Uorporatfctns:. 4/ - 


§10. Capital, Stock and Stocking- 
ers or Members 

page 19 

30. Dissolution and division of assets of asso¬ 
ciation 

Iowa—Rehder v Rankin, 91 N W 2d 399, 249 Iowa 
1201 

§11. Powers 

Library References 
Barron and Holtzoff, Federal 
Practice and Procedure §§ 21, 
85, 


page 20 

3. NY —F H. Von Damm, Inc. v. New York Tel, 
Co., 303 N.Y,S 2d 763, 60 Misc.2d 677 
Pa.—Sisters of Mercy v American Td & TeL Co,, 89 
Pa,Dist & Co 559, 102 Ptttsb LegJ 378 

Acts held idtra vires 

Tex.—Jones v. Texas Farmers Tel, Co„ CSvApp.^^ 332 
S.W.2d 378, err. dism. 

Qmtracts. Matters involving-coh-^ 
tracts entered' into by tdephone com¬ 
panies have been adjudicated.^^*^ 

423* iUA^MulJen Const. Co- v. Granby Td. & TeL 
Co, D Chbss., 194 F Supp. 200. 

Actions . . , " ' 

(l> Evidence Itdd suffioent . 

U S,—MuBen C^st Co. G^by Tel. 6L 9o, 
D,CjMas4 m F-Supp. 200, ' 

Me.—Uni^y Td. >Oo, v. Design Service G6, 

York, 179 A2d 804> Me. 125, 

f ^FrancM^es Generally * 

' tSbrkry 

T^ecommunications ^ & 

*. seq- ' 

.4^ & TeL ,00 V, Ci» 

- ,282 RM % ’44 Q,2d 272T;Pi&'^b 

^ "Op' V. ®ty Goil^itrf bf 

^ .:A^ptfi^74f97 CA.2d ’'ll ^ 
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853. Ind -Andcncm v Kinscf. n3 N E 2<i 914, 241 
iBd 355 


INgt W 

44 ®r Sm « Smhmm Cd Td 

14, 42 C2^ it© 

Pfc—Wiiittfe®rf Td Ast'a ^ Oemrd Td ef 

l*aw, 17 Im Ce^ W 

vm 21 

SX Od—Piei^ Td A Td C«> V Cti| Lm 
Anvdo, 2i2 r 34 44 C 2si 272 

Oufy tli»t which k gmnteci explicitly 
pttfim fey a grant of a franchise, anil 
pa^^ fey 

mJX W»4—»i«i » <km. fmtt a iJ^ €&., 3S5 

fM mi, % wadfe M m 

Olhar matters rekMng to the dnra- 
of li^ right to maintain or cerate 
lel^^ioiie facilities have been a4judi“ 

433. ®l state to aw^, ate, er wlto- 

Annr rte 

Cdb.—^::^ of Ei^gkiNXx! V Mo^ptam Spates Tel & 
l<i C®., 431 ? 2a 40. 163 Coto 400 

§ IS. Foreign Ckimpante 

page 22 

64 Ctotet to sti^ li^ te^flcte to jest^ 
service a# process hy ibi# 

HJ.—Idasyar v Aia^tc«i Td A Td. Co, 210 A.2fd 
4KSSHJS^ 18 

JorinteiOB 

HJ,— Moor Omor v. Rdme las. Co, 37V A 2d 517, 
m NJ^Sapcr 311 

64 Pa.—Ocw» by Gottficb ^ W U Td Co, 162 A.2d 
6n. 400 Pa. 337, revd or «h. ®nte. 82 S.Q IV9, 
36» US 71, 7 L E<12<I 13V 

§ 14. Sale of FraBchise Property 
Idhrary Rd'erences 
Modem Legal Forms Ch. 55, 
Public Utilities. 

TX MY—Westchester Mobrffone Syseem. Inc v 
Pd>{x: Serwioc Oxamisstoci, 412 NYS2d 87, 97 
Mac 2d 661, affd 422 N YS2d 158, 72 A DTd 

m, 

79s. Statnte as to ntilittes lieid i^tptetbie 
tod.--C3«aeral Td 0>. of Ind v Pabhc Service CSom- 
inh»ioQ of Ind, 154 NE2d 372, 238 Ind 646. 

WiMit approval fry commissioii necessaiy 
H.Y.—‘Westdiester htobi^oste Systan, toe v PubMc 
Service Ck^iOtiiidssxai^ 412 N.Y S 2d 87, 97 Moc 2d 
661, tm 422 M.Y.&2d fSS, 72 AD2d 895 
9(4 Wto~Wey**n«^ Td. Ox v. Public Service 
211 MW 2d 559, 14 Wis.2d 536 

pla«e2S 

v.WwteSy, 29SSW 2(1673 

pi^24 

i4Y>—0^. of Mew YorS: v, Comtd, Inc, 293 
: \ , >f.Y;a2d W57Miso.2d 585,aSa. 294NYS.2d 
' J3& AJ>M dBRI. 252 N.E2d 285 25 

. NlYM 922. 304 M.Y.&2d 853 

I O^tgactsL CmsEibiiiatxQiis, and 
c O^tsolidktion with Other 

4 : qemipanles 


niessages, whether tekx or telegram, 
m in the public interest.*’^ 

17M. DC -W L Td Co V F C €. C A 665 
F2d 1126, 214 USAppDC m 

IS, Necessity ^ i^proval by re^Mory c©«a- 
adadea 

Pa—Wirtt^lmrg Td Cooperanve Ass'a v General Td 
Co of Pa 38 Em 89 

Jatoder ef cites by a^octot^ ctaapiaiks 

Nd) —H<wihar«lem Bd! Td Co v Wootten of the 
World Ins Soc, 199 N W 2d 729, 189 Neb 
30 

page 26 

28^ Pa —Watttef Td Onsp. Aa&'n v Pamyfvma 
Po^c Utitoy Oanm^Km, 128 A 2d 160, 182 
PiSuper 594 

page 27 

41. U S —ITT World Co«fiinu«*cat»oi»s, Inc v 
FCC, C A, 635 F2d 45 

28 

US—Murphy v US, CANY, 252 F2d 389 
Ote-Obio Cmsd Td Co> v Comma^atioos Work¬ 
ers of America lAFL-ClOX 162 NE2d905 

Other questkins in respect to merg¬ 
ers have been adjudicated.^^ 

54 . 5 . Coa«IRk»is attated to laergN* 

US—WU Td Co V US, CA, 267 F2d 715 
D.C—W U Td O) V F C C.CA„665 F2d 1124 
214 USAppDC 308 
No ernM* to gnaitiig merger 
Ala,—State v Alabama PdWic Service CommKsion, 307 
So.2d 521.293 Ak. 553 
Apto-pTid by cemmssim 
0.S—RCA Gfc»bal Commm^tions, Inc v Western 
mm Td Cp,* DCN Y., 521 FSupp. 998 
Dd---Diamorid. State Td Co v Pdilic Service Cena- 
mffisiovi, 367 A.2d 644. 

56. Pa —City of York v Pwinsylvama Public Utility 
Cotnimssion, 281 A 2d 261, 3 PaCmwlth 270, 
did 295 A 2d 825, 449 Pa 136 

§ 17. Indebtedness, Securities, 
Liens, and Mortgages 

60. M Y — Schwartz v Romnes, CANY, 495 F 2d 
844—Digital Paging Systems, Inc v Public Ser¬ 
vice Cbmtmssion, 360 NYS2d 931, 46 A.D2d 
92—Public Service Commission of State of N Y 
V Rochester Td Corp, 434 NE2d 699, 55 
N Y 2d 320, 449 N.Y;S2d 463 
N.C—State ex reU Utrhiies Commission v, Carolina 
Td & Td. Co, 89 SE2d 802, 243 NC. 46. 
Pa —City of York v Peansylvama Public Utiltty Com- 
missioii, 295 A 2d 825, 449 Pa 136 

RedemptioD ^an fin* preferred stock 
N.Y — Peopfc V. laconic Td Corp., 441 N Y S.2d 45, 
109 Mtsc.2d 807, 

6L Expentktiire protected by bosiness corpo- 
ratiOD btw 

N Y —Schwartz v. Ftomnes, C.A N.Y-, 495 F 2d 844 

§ IR. Farf^ure or Loss of Fran- 
chise> Insolvency^ and Re- 
ceivear^ 

page 30 

77. Franebise held not forfeited , 

Cd—Pacific Td,, A tfet Cq. V Chy df Xos Ajtgdti^ 
2»2 P 2d 36, 44 0.2(3,272 


§ 20. Certificate of Convenience or 
Necessity 

Library References 
Telecommunications <^73 et 
seq. 

86. us— totematioiial Td A Td Corp v United 
Td Co of Flonda, DCFk, 433 FSupp 352, 
affd 550 F 2d 287 

Cal —ladmtnal Communicattons Systems, Inc v Pub- 
hc UtihtKS CommiSMtMl, 150 Cal Rptr 13, 585 
P2d 863. 22 C3d 572 

Ky —toaadeaburg Td Co. v Scftitb Central Bdl Td 
Ca, 506S.W2d 513 

Mmn—Paul Bunyan Rural Td Co-<q> v Pierce, 115 
N W 2d 661, 263 Mmn 14 

NC—State ex rel Utihties Ccwnmission v Carolina 
Td A Td Co., 148 S E 2d lOO, 267 N C 257 
Ohio—Northern Ohio Td Co v Putnam, 130 N E 2d 
91, 164 Ohm St 238 

Wyo—Matter of Ruk RadioplKme Service, Inc, 621 
P2d 241 
Termtoatioix 

Ohio—Fayetteville Telephone Co v Public Utilities 
Cdm’n of Ohio, 438 N E 2d 128, 1 Ohio St 3d 167, 

1 OBR 199 

Wk—Weyauwega Tel Co v Public Service Commis¬ 
sion, 111 NW2d 559, 14 Wis2d 536 
Who may ^jiply for certificate 
Ill —Radm Relay Corp. v Hhnois Commerce Commis- 
sioo, 357 N E2d 144, 2 Ill Dec. 167, 43 Ill Xpp 3d 
719, afM. 370 N E:2d 528, 12 Hl.Dec 724, 69 I11.2d 
95 

Neb —Apphcation of Buhr, 128 N W 2d 607, 177 Neb. 
164 

Not applicable to corporation specially char- 
tmd by legislatiire 

Me—Poland Td Co v, Pme Tree Tel A Tel Co, 218 
A.2d 487. 

Purpose of statute 

Okl —Data Transmission Co. v Corporation Commis¬ 
sion, 561 P 2d 50 

page 31 

88. Mo—State ex rd Doniphan Tel Co v Public 
Service Commission, 369 SW2d 572, transf to, 
App, 377 SvW 2d 469 

Neb.—AppIicatKm of Best, 308 N W 2d 726, 209 Neb 
524 

Ability of applicant to furnish service 
Neb—Application of Chambers Rural Td Co, 140 
N W 2d 400, 179 Neb 735 

Duty to act iof best interests of aU parties 

Ndi—Aj^hcation of Northwestern Bdl Tel Co, Oma¬ 
ha, 150 N W 2d 922, 181 Neb 799 

Ambiguity in desi^tation pf service area 
Ky —Brandenburg Td Co. v. South Central Bell TeL 
Co, 506 SW2d 513 

Notke and hearing 

Ga—Statesboro Td Co v Georgia Public Service 
f:i)mmJssion. 219 S E2d 127, 235 Ga. 179 

Burden of proof 

G«u—Statesboro Td, COt v. Georgia Public Service 
Cmnmission, 219 Sv&2d 127, 235 Ga 179 

Findings 

Ark.—Redfidd Tel. Co v Arkansas Pubhc Service 
Commission,. 621 S.W2d 470. 273 Ark. 498. 

Ga.—Statesboro TeL Co v Georgia Public Sdvicc 
Commission, 219 S.R2d 127. 235 Ga. 179., 

89., tod..—PubRc Service Commission, v. Indiana TeL 
146 HE2d 248, 237 IncL .35Z 
Central gurd Td. Cp-op, Corp..\^, Pubhc 
" cjemmiisdou of Ky , 453 S-W 2d 257 

Ne^i^)fertjiwestetn BeR iTd- Go.* v CqftsoUdated Td.. 
Ox of Diirw^ing, 142 MW.2d m. 180. Neb. 268 


page 25 



bet^eeu 
md tele|;p|^ 

““ taransmbBiou " of wHtten 


Various other toe 

jTldicated 'to 

and receiver^.*^^ ' / 


btei,ad-. 
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NC—estate ex rel Utilities Commission v Carolina 
Tel & Tel Co, 148 S E 2d 100, 267 NC 257 
Tenn—Peoples Tel Co v Tennessee Public Service 
Commission, 393 S W 2d 285, 216 Tenn 608 

Certificate held properly deoied 

Ky—Public Service Commission v Mt Vernon Tel. 
Co. 300 S W 2d 796 

Grant not authorized 

Ala—Minton v Alabama Public Service Commission, 
330 So 2d 420, 295 Ala 363 
Mmn—Paul Bunyan Rural Td. Co-op v Pierce, 115 
N W 2d 661, 263 Mmn 14 

Denial heM impn^er 

Ky —Blue Grass State Tel Co v Public Service Com- 
misston. 382 S W 2d 81 

Order modiHed in certain parti€ttlars 

Neb—Application of K & M Td Co., 140 N W2d 
404, 179 Neb 742 

90, Ky—H-F-C”" Rural TeL Co-op Corp, v Pubhc 
Service Commission, 269 S W 2d 231 

Issuance of certificate proper 

Coto —Contact-Cotorado Spnngs, Inc v Mobile Radio 
Tel Service, Inc, 551 P.2d 203, 191 Coio 180 

The requirement of a certificate ap¬ 
plies where a company encroaches on 
the territory of anotier company.^^ 

90.5. Certificate .granted only on application of 
invading company 

Neb—In re Sherdon, 134 NW,2d 42, 178 Neb 454 
In absence of api^cation, commission has no authori¬ 
ty to order company to extend service into c^ificated 
area of other company 

Neb—In re Sherdon, 134 NW.2d 42, 178 Neb. 454 
Present service by protpstant held adequate 
Neb —Apphcation of Chambers Rural Td Co., 140 
N W 2d 400, 179 Neb. 735 

Purpose of retiuiring certificate 
Neb—Application of Qiambcrs Rural Td Co,, 140 
NW 2d 400, 179 Neb 735 

Specific finings required by statute 
Nd)—^Application of Chambers Rural Td Co, 140 
N.W.2d 400, 179 Neb 735—Application of North¬ 
western Bell Tel Cb, Omaha, 150 NW2d 922, 
181 Neb.* 799 

Matters considered in grant or denial of certift- 
cate j i 

Ky —South Central Rural Td, Co-op, Corp v Pubhc 
Servtec of Ky. 453 S W 2d 257. 

Neb —^Applicatios d* Ndtthwestem Bell TeL Co, Oma¬ 
ha, 150 N.W.2d 922, 181 Neb 799 

Denial of motion to dismiss application held not 
final 

N C —State ex rel. Utilities Commission v General TeL 
Co of Southeast, 195 S.E.2d 3U. 17 N.CApp. 727 

FUtdings ' 

NiD.-r^Northwestern Bell Td Co v Hagen, 234 
N.W 2d 841 


NC—State ex re! UtilitM^s Commtss^ v Southern 
Bell Tel & Td Co, 204 SE2d 27, 21 NCApp 
182, cert cfen 205 S E.2d 726, 285 N C 5% 

Priority 

Ill —Ilhm State Tel Co v Ilknois Comnwree Commis¬ 
sion, 234 N E 2d 769, 39 III 2d 239 
N M —Mountain States Tel 3t Td Co v Suburban 
Tel Co, 384 P 2d 684, 72 N M 411, cen den and 
aj^ dism 84 set 982, 376 U S 648, II L Ed 2d 
979, reh den 84 SO 1331. 377 US 940, 12 
LEd2d 304 

‘^Field or territory” construed 
Nd>.—Northwestern Bdl Td Co. v Comiolidated Td 
Co of Ehmnhig. 142 NW2d 324, 180 Neb 268 
N M —Mountain ^tes TeL & Td. Co. v Sahurban 
Td Ca, 384 P 2d 684, 72 N M 411, cert. den. and 
app. chsm. 84 S.Q. %2, 376 U.S 648, 11 L.Ed.2d 
979, reh den 84 SCt 1331, 377 US 940, 12 
L Ed 2d 304 

94. Ky—H-F-C Ru^l Td Co-op Corp v. PubKc 
Scivtce Commission, supra, n W 

95. N C —State ex rd Utilities CommissKm v Car- 
ohna Tel & Td Co, 148 SE.2d lOa 267 NC 
257 

Municipal telephone system not public utility 
N C —State ex rd Utilities CtMnmission v Town of 
Pmcville, 195 SE2d 76, 17 N CApp 522, cert 
den 196 S E2d 277, 283 NC 394 

1. Ky—Pubhc Service CommissKW v Mt Vernon 
Td Q>, 300 SW 2d 796 

page 32 

5, Pa —Wattsburg Tel Qo-op Ass’n v Pennsylvaiua 
Pulrfic Utility Commission, 128 A 2d 1^, 182 
Pa Super 594. 

No certificate of public convenience 
and necessity fe required as a prerequi¬ 
site to operate a telephone answering, 
or message relaying, service.*^ 

6.5. N C —State ex rd UulUies Omumssion v Two 
Way Radio Service, Inc., 158 S E 2d 855, 272 N C 
591 

8. Procedure for obtabimg authorization to 
sarve additional territory 
Mo —State ex rd Dorapban TeL Ca v Pubhc Service 
CommissKm„ App, 377 S W,2d 469. 

Other matters relating to the opera¬ 
tion and effect of a certificate of public 
convenience and necessity have been 
adjudicated.®'^ 

8.5. Restriction of area to one pahllc utility 

Wyo.—Dubois Td. Exclum^ v Mounta^ States Td^ & 
TeL Ca, 429 P 2d 8*2, 

Amendment territorial limits „ 


§21. Construction and Mainte¬ 
nance in General 

Library References 
Modem Legal Forms Ch. 55, 
Public Utilities; Ch. 57, Re¬ 
leases. 

9. Fla —Madden v Fkrala Td Co, , 362 So 2d 

475 

What taw gova^ contract 

U S.—Cbesapmke & Potomac Tel Co of Md, v, ASe^ 
gheny Const Co , D C.Md , 340 F Supp 734 

Actions on contracts 

U S —Ray Emmems C<mt Co, Inc v South Central 
Bdl Td Co, DCLa, 513 FS^ 666 

Ga—Comtrol, Inc v H-K Corp, 214 SE2d 588, 134 
Ga App 349 

Okl—Colhns Radio Co of Dallas, Tex. v BcB, App,, 
623 P.2d 1039. 

§ 24. -Power to Grant 

10. S D.—City of BrooJemgs v, Brookings Lake Td 
Co, 177 N W 2d 489, 85 S D 96 

FXX; certification mit retpiral 

DC—Kitchen v FCC, CA, 464 F.2d 801, 150 
USAppD.C 292 

11. Ill —Illinois Broaifcastfeig Co. v City of Decatur, 
238 N E-2d 261, 96 III App 2d 454. 

page 33 

12. Communications Act of 1934 

D C —MCI Telecommunications Corp v F.C C., CA^ 
561 F 2d 365, 182 U S App D C 367. cert den 98 
set 780, 781, two cases, 434 US. 1040, 54 
LEd 2d 790, conf to 580 F 2d 590, 188 U S App 
D.C 327, cert den 99 S Ct 566, three cases, 439 
US 980, 58 LEd 2d 651. 
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49. Cal—Paafic Tel & Td Co, v Redevdopmeot 
Agency of City of Redlands, 142 Cal Rptr 584, 75 
C A 3d 957. 

Minn —Arvig Tel Co v Northwestern Bell Tel. Co, 
270 N W 2d III 

Miss —Southern Bdl Tel St Td Co v Qtjr of Meridir 
an, 131 So.2d 666, 241 Miss. 678. / . ^ 

Mont —Jones v. BurnSj 357 P.2d 22, 138 McmL* 26K 

Repeal of statute ' ^ 

Gal.—^Pacifkf Td.’ Td iL €S|y 

Fraaefeeso, 'l7*feiS.Rptr.468(?; 

Sitatute ebnstr^ ' ' ’ . * ^ 

Wash^—City of/fdmonite v,’ General Td Ca Qf the 
fee., 584 P.2d 458, 21 Wasb.App, 21^* 

50, Cal.—Oty of Petaluma v Pacific Td. & Tel, Co., 
282 P 24 43, 44 C 2d 284 

NtY.—fiatper v City of Kingston, 188 N YS.2d 577’ 
>'17'MisC.2d627 


192. U,S,—U S V National Plastikwcar Fashions, D C 
NY., 123 FSupp 791’ 

Nefe.—Northwestern Bell Td. Gqv v. Consolidated TeU 
' 'C©..i>f Duimmg, 142 N W.2d 324, 180 Neb. 268 

Ohio—Niorthem Ohio Td Co. Y-,?t 4 nait 4 UQ N.E2d 
9L, l64Qh»St.^, / V . ' . 

Invadihg company hekl not entitled to injuno 
tion 

N 1^,-^Quntajui Statea Tjel & TeL Ca, v. Suburbaa 
fd. 8^P2d 684, 71 4J1, cert den. and 
app, (hsm 84 i76 U.S. 648, U L Ed.2d 

979^ rdi den. 84;^.J331, 377 US. 940, 12 
LjE<L2d 304. ^ ^ ^ , 

93,. C^^^iatedKto td. Sa- 

Ck, 179^ 


Wya—Dubois Td v Mountain States Td ^ 

Td. Co, 429 P2d 812. ^ - 

Use of new anid fniprov^ devices apd niqthdds 
permitted 

Ndj--Application of Blat6o-Fo^^ |uct 

N.C—iState ex reL TJtfltici CoitunissMm v. 

Radio Sfervied 85^^^^ N^C. 5^ 

No exch^e rig^it to 

as h . 

N.C —State ex i^U U^4^ sQoiiimJ^oij. v, ,Twi>. Way 
Radt^^^c^|fc.]i585E^ 855,272 hfq. 591. 

C^ficato not necessary opeEatfon of in- 

NeK^=^c4& Daniiv^.i:;^ NiW,2d S3‘l, 193 Neb. 


55. Exception ^ 

Wash;.j-TChy of Edmonds v. General Td. ^ ^ 
, hJoi^hwest, Inc., App., 584 P 2d 458^ 21 

56, CaL—City of San Diego v South^^ Tc 

mV 2d’ K 42 C 2d HO— 
m| y, Padfic Td & Tel Co., 282 CS 

284 —^Farmers Mut Td Ass'n v, Paq^a‘Ga|^ 
. Elea Co. 343 P 2d 11U 173 , 

OWo—Cinowmati & Subttd?ip 
Onclnnati, 215 N,E^ 

Utah-<riUnion Paa R Ga v.^ 

TeL Co, 594 P.2d 8!?7/' 

Mnnicipul franddse 


err.,' 
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P»ae 36 

3®, Oi—Til, A Tfi C«» V City And Co«waiy 
tasm PraBOset*. 13* f U 514 51 C 24 Pt- 
Td A Tei 3m4 C&m^y of Sim 

Ffwic«e*. nCalUfJir *17. WCAld 133 

Ool© —City of v States Tel A 

T«i Co, 431 P 2d 40. 1*3 Cdo 400 

No BRWk^id flr»acyse rmpg^Fei f&r l^n^tatc 

icrriOT 

Tex—Ci^ of Weslaco v Ckoeral Tel Co of tNe S««tfe- 
w«a*. Civ App., 35* S W 2d 260 «t ref ©o rev 
«tT 

m. Mm—Si^tfeem Befl Td A Tef Co V Oty of 

Mefk&yi. IJl 6*6, 241 Mm 678 

5 2Sw - Mo^c of Aeqoisitloti; Ac- 

eefitmice 

Aoceptece li^ 

CH Odhe^ eases. 

<M—PKafic Tel A Tdt Co. v Cuy of Los Angdtes, 
282 P^&i 36, 44C2d 272 

TA Cal.—C«y of Swi v Soot^tem Cid Td 

Ccwp., sijfHa, a —Pa«c^ Td A Td, Co v Oty 
a»d Cemsiy of $m PraacBoo 336 P 2d 514, SI 
C2d 766. 

§ -Consent of Local Author¬ 

ities 

liluraury Refa^nces 
Modena Legal Forms Ch. 55, 
Public UtSitles. 

pa^37 

75u QA—Pa^ Td. A Td Co. V Cny of Los 
Aagdea, 282 P 2d 36, 44 C2d 272. 

I8.—Rdlli X Geaetal Td Co. of Btoaots, 317 N E 2d 
366. 22 ll3Apf^.3d 337 

S.0.—Oty of Brooking v jBeooldKi|;s Lake Td. Co, 
177 KW M AS9, 85 S.D %. 

Vt—Rotfeiid Cstolc TV Im V City of Rtitlaiid, 166 
A 2a m, 122 Vt. 162 

C^penAloB aad eliect of sIMte 

(2> Otiier BxeCtess. 

losm—City of EinmetsIxHT v Cewiral Iowa Td Ca, 96 
K W.2a 445. 250 Iowa 76S 

Temporary Bni:^asctHm oiibekl 

Tex.—^HooAs Td Co. r Town of Leary. Civ.App, 352 
S,W.2d 755 

TR. Me—Oty of Waterville v Bartdl Td TV Sys« 
fie*BS,233 A.2d 711 

CoBStitBtioiial borne rule iHt>yisloiis inai^licable 
—Oty of Englewood v Mountain, States Tel A 
m Co, 431 P 2d 4a 163 Cdo. 400 
N.Y—^4ew York Tet, Qji. v. ComnnssiQiier of 
New Ycdc State Dept, of Transp., 307 N Y S.2d 
945, 62 Ml$c.2d 6 

Priqir not ground for denial 

VL—Rotfead <3*le T.V. Inc v. C% of Rutland, 166 
A.2d I9t, 122 Vt. 162 

pi«e3S 

«9t Vt-^iiOlwdrCiailc T.V: lik. v. City of Rotlimd; 
166'A.M Wlr 122 Vt 162, 

§ 27. -Ctiffisiffictioit aiid Opmi- 

tioit af Grant Geiier^ly 

A D.C—GcneraJ TeL Coi of Cal- v F CC, CA., 413 
F.2d ,39a 134 U.S,App>D,C 116, cert den 9e 
S-Ct 173, 178, 396 US, 888, 24 L.Ed.2d 163. 

Tex.—Hooks Tef. Co, v Town of Leary, OvApp, 3Sl 
S.W 2d 755 

page 3^ 

7- Cal —Pacific Tel A Td, Go v, Ctty aawt Oouniy of 
S^R Franasco, 17 Cal Rptr 687, 197 C A,2d 133 


lA No m^mty to conaty for ase of b^way 
brl^ 

Cal —lo!i Afifctes Cowoty v General Td Co of Cd. 
57 Cal Rptr 805. 249 C A 2d 903 

§ 28. -Cor|M>rations or Persons 

Included 

II, M«%—Conservation Foondation, Inc 
V RiBseS Mar^ment, Inc, -WZ N E 2d 501, 3^ 
Mass. 222 

14 Tex —Hooks Td Co v Town of Leary. C»v 
App, 352 S W 2d 755. 

l 9 $uae&m remoyal of potes nad wbres 

Tex —Hooks Td Co, v Town of L^. Civ App. 370 
S W 2d 74^, err ref no rev err 

§ 29. -Conditions Attached to 

Grant 

page 40 

2X Cal—Pacific Td A Td Co v City of Los 
Angdes, 282 P2d 34 44 C2d 272 

25. Ridtes 

Tex —General Td Co of Southwest v Cities Little- 
ftdd. et ai.. Crv.App, 498 S.W.2d 375, err tef no 
rev err 

28. Mass.—New England Td A Tel Ca v Cay, 127 
N E2d 301, 332 Mass. 662 

§ 30. -Nature and Extent of 

Rights Acquired 

page 41 

45. Cal —Pacific Td A 'Td, Co v City of Los 
Angeles, 282 P 2d 36. 44 C 2d 272 

Rights not waived 

Miss.—Sotitbern Bdl Td A Td Co, v. Oty of Mendt- 
an. 131 So. 2d 664 241 Miss. 678. 

Exdiisiyeiiess of rights imcter contract 
N Y —New Yorit TeL Ca v Tdesysteros C^irp,. 277 
NYS2d48!, 27 A02d864 

48. Particalar locatioii 

U S —State of Tenn v U.S, CA Tenn , 256 F 2d 244 

49. Fla —Southern Bdl Td A Td Co v State ex rd 
Ervm, 75 So 2d 796 

Ga—Southern Bell Td A Td Co v Scogtn, 221 
S.E2d 203, 136 GxApp 318 
Tex—Heldt v Southwestern Bell Tel Co, QvApp, 
482 S W 2d 352 

Wis —Gray v Wisconsin Tel Co. 140 N.W 2d 203, 30 
Wisv2d 237 

page 42 

5Z m—IlhiioBf Bdl Tel Co v Chas. Ind Co, 121 
N.a2d 60G. 5 mApp.2d 258 
Iowa—City of Emmwdtmrg v- Central Iowa Td Co.. 96 
^ NW 2d 445, 250 Iowa 768 
53i Miss.—Southern Bpil TeL A TeL Ca v. Oty erf 
Merkfian^ 131 Sa2d 664 241 Miss. 678, 

55. Permfosaon of town reqi^red 

Tex.—^Hoolcs TeL CO, v Town of Leary, Civ.App., 352 
S.W,2d 755. 

OpenRion under street ^ 

Nfia.—Sofathems Td A TeL Qbt y, C5^, o|'li|ifri<3S- 

an, 131 S<v2d 664 241 Miss. OT ' 

Use for modi^ ^nnminilaitikni dev<elo|Hneii,ts 
Mbs.—Southern Beft ATd. Ca v. Oty of Mendli- 
■ an, I3l S<?.:2d ^ 6^* ^ 

64 Ga.—Hlue Itkige %l ciVV, CSty Ridge, 

'288S.1^2d'704 t6l C&A|^''Aa. ' 

61. Ill—Rdth V, Td, Oa. of il®ao|5.= 317 

^ N32d 369,-“^2 mAl^'^7- ^ " h f 

NYv—New York TeL <3» Tdwn^pf North l^srttp- 
atead, 363 694, 4r.N^2d 

S,2d 143 ’ , ' 


5 32. -Duration and Termi¬ 

nation of Rights 

Library References 
Telecommunications «s=>80. 
page 43 

79. Cal—City of San Diego v Southern Ca! Td 
Corp, 266 P2d 14, 42 C2d 110 

iw«e 44 

81. Or —Urban Renewal Agency of Oty of Eugene v 
Pacific Northwest Bell Td Co, 542 P 2d 908, 23 
OApp 384 

Approval by commis^on of ^scontbtnaiice 
W Va —Chesapeake A Potomac Td Co (rf W Va v 
City of Morgantown, 107 S E 2d 489, 144 W Va 
149 

85. Vx—City of Richmond v Chesapeake A Potomac 
Td Co of Vx, 140 SE2d 683, 205 Va 919 
87. Iowa—City erf Emmetsburg v Central Iowa Td. 

Co, 96 N W 2d 445, 250 Iowa 768. 

91. Cal —Oty of Petaluma v Pacific Tel A Td Co., 
282 P 2d 43, 44 C 2d 284 

94. Iowa—City of Emmetsburg v Central Iowa Tel 
Co, 96 N W 2d 445, 250 Iowa 768 
Mbs —Southern BeE Tel A Tel Co v Oty of Meridi¬ 
an, 131 So 2d 666, 241 Miss 678 

96. Borden of iwwif 

Iowa—City of Emmetsburg v Central Iowa Td Co, 96 
N W 2d 445, 250 Iowa 768 

Snffkiency of evidence 

Iowa—City of Emmetsburg v Central Iowa Td. Co, 96 
N W.2d 445, 250 Iowa 768 

pagif 45 

1. RY.—HoWen v. New York Td Co, 298 N Y S.2d 
256, 31 A.D2d 812 

Tex-—W.U Td Co v Tarrant Coimfy, Civ App, 450 
EW 2d 763, «T ref no rev err 

§ gg, -Revocation or Forfeiture 

of Rights 

1(3. TOTninatioa iiii;warraiited 

Utah—Elver Beehive Tel Co, Inc v Public Service 
Commission, 512 P 2d 1327, 30 Utah 2d 44 

§ 34. -Compensation for Use 

and Occupancy of Streets 

page 46 

29, N C —State ex rd North Carohna Utilities Com¬ 
mission V City erf Wilson, 114 SE2d 786, 252 
NC 640 

W.Vx—Chesapeake A Potmnac Tel Ca v City of 
Morgantown, 105 EE2d 260, 143 W Vx 800- 

Charge for use of private property unauthorized 

Cal,—^Pacific Td A Td Co. v <3;Qr of I os AngdeS, 
282 P.2d 36, 44 C2d 272 

page 47 

34, W,Va.*=-Chcsapeakc A Potomao^ Xd. Co * v Qty 
of Moigaatown, 105 S.E2d 2*^ >43 W|Va. 800- 

40 . SUdutoiy llamdiise 
M^s^-^««Kera IBelf m A Td. cL V. €3ty tTMcrkfe- 
ma 13i:Soi22d66!a 241 Miss, 678, ‘ 1- L - 

42. panose 

Vx—^C% ^ 0i^<go^c A Pbtoinac Td. 

of 683;i05 Vx 919 , 

^ ' jpagg4^ ^ 

50.^ gross rece^ts 

Odwrlqiattecx ^ , 

CaL—City of San v! Soudteni CaL Td. Corp^ 

' Z66B#’I4s-42C^ rL0-^Ta#io.|^L Cp- 
V, pC ^ Aitg^les, 282 P 36; 44 272- 



86 CJS 5 TELEGRAPHS, TELEPHONES, RADIO, & TELEVISION § 44 

Pa^ S6 


51. Va —-Cit> of Richmond v Chesapeake & Potomac 
Tel Co of Va, 140 SE2d 683, 205 Va 919 
53. Cal—Pacific Tel & Tel Co v City of Los 
Angeles, supra, n 50 

§ 35 . -Place and Mode of Con¬ 

struction in General 

61. U S —Hamblin v Mountain States Tel & Tel 
Co, C A Utah, 271 F2d 562 

page 4^ 

65. Constraction of ordinance 

(2) W Va —Chesapeake & Potomac Tel Co v City 
of Morgantown, 105 S E.2d 260, 143 W Va. 500 

Supervision of city officials 
Ga—Southern Bell Tel & Tel Co v Martin, 194 
S E 2d 910, 229 Ga 881, mand conf to 195 S E 2d 
756. 128 Ga App 42 

69. Vt —Rutland Cable T V Inc v City of Rutland, 
166 A 2d 191, 122 Vt 162 

§ 36. — Underground Conduits 

page 50 

85. Cal —Pacific Tel & Tel Co v City and County 
of San Francisco, 17 Cal Rptr 687, 197 C A 2d 
133 

Fla—General Tel Co of Fla v City of Bradenton, 
App , 192 So 2d 534 

S D —Northwestern Bell Tel Co v Chicago & North 
Western Transp Co, 245 N W 2d 639 
Tex —Southwestern Bell Tel Co v Bigler, Civ App, 
563 SW2d 851 

Burden upon owner of fee interest 
III —Lewis V Illinois Bell Telephone Co, 437 N E 2d 
349, 62 Ill Dec 822, 107 III App 3d 97 

87. Limitation of right 

Ga —City of Macon v Southern Bell Tel & Tel Co, 
79 S E 2d 265, 89 Ga.App 252. 

Regulation held inapplicable 

N Y —Buholtz V Rochester Teh Corp, 339 N Y S 2d 
775, 40 A D,2d 283, app dism 309 N E 2d 129, 33 
NY 2d 939, 353 NYS2d 728 

90. Test of reasonableness 

Wash.—City of Edmonds v General Tel Co of the 
Northwest, Inc., 584 P 2d 458, 21 Wash.App 218 

§ 37. -Removal or Change of 

Location 

Library References 
Telecommunications <3=»105 et 
seq. 

Modem Legal Forms Ch. 55, 
Public Utilities. 

page 51 

10. Cal—^Pacific Tel. & Tel Co v. Redevelopment 
Agency of City of Redlands, 142 Cal Rptr. 584, 75 
C A.3d 957 

Fla—Southern Bell Tel & Tel Co v State ex rel 
Ervin, 75 So 2d 796 

12. Cal—Pacific Tel & Tel Co v Redevelopment 
Agency of City of Redlands, 142 Cal Rptr 584, 75 
C A3d 957 

Idaho—<XJ,S. cited in State ex rel Rich v, Idaho Power 
Co., 346 P.2d 596, 611, 81 Idaho 487 

13. U.S.—State of Tenn. v. U.S. C.A Tenn. 256 F 2d 
244. 

Cal —Pacific Tel & Teh Co v. City and County of San 
Francisco, 17 Cal Rptr 687. 197 CA.2d 133 
Fla—Southern Bell Tel & Tel ^o v State ex rel 
Ervin, 75 So 2d 796 

Ga—City of Macon v Southern Bell'Tel & Tel Co, 
79 S E 2d 265, 89 Ga App 252 
Ky—Southern Bell Teh & Tel Co, v Com., 266 
S W 2d 308 


Mass—Riley v New England Tel & Tel Co, 234 
N E 2d 746, 354 Mass 8 

Ceitifkate of convenience and nec^ity not 
required 

Va—Kneonan v Chesapeake & Potomac Tel Co of 
Virginia. 227 S E2d 725, 217 Va 284 

17. Fla—Southern Bell Tel & Tei Co v State ex rel 
Ervin. 75 So 2d 796 

La.—W U Tel Co v Police Jury In and For Pansh of 
Lafayette. 73 So 2d 450, 225 La 531 

Relocation of lines established under 
state authority has been considered.^ ’ 

22.5. N Y —Buholtz v Rochester Tel Corp, 339 
NYS2d 775, 40 A D 2d 283, app dism 309 
NE2d 129, 33 NY 2d 939. 353 N Y S 2d 728 

Agreement between state and company 

U S —State of Tenn v U S, C A Tenn , 256 F.2d 244 

Effect of ownership of land by federal govern¬ 
ment 

U S —State of Tenn v U S. C A Tenn , 256 F 2d 244 

Costs 

Fla —Century Const Corp v Central Tel Co of Flor¬ 
ida. App , 370 So 2d 825 

page 52 

25. Ky —Southern Bell Tel & Tel Co v Com. 
supra, n 13 

§ 38. Change from Overhead to Un¬ 
derground System 

33. City ordinance in conflict with general law 
Ohio—Cincinnati & Suburban Bell Tel Co v City of 
Cincinnati, 215 NE2d 629, 7 Ohio Misc 159 

§ 40. -Obstruction of Streets or 

Highways 

Library References 

Modem Legal Forms Ch. 55, 
Public Utilities. 

page 53 

44. Wis—Gray v Wisconsin Tel Co, 140 NW2d 
203, 30 Wis 2d 237 

48. Mass —New England Td and Tel Co v Dover- 
Sherbom Regional School Dist, App , 393 N.E 2d 
425, 8 Mass App 891 

Okl —Smith V Southwestern Bell Tel Co, 349 P 2d 
646, 83 A L R 2d 454. 

§ 41. -Rights of Abutting Own¬ 

ers 

p^e 54 

57. Tex—Southwestern Bell Tel Co v Bigler, Civ 
App, 563 SW2d 85L 

**Abutting property** defined 
Pa—Fortney v Bdl Tel of Pennsylvania, 407 A 2d 
391, 267 Pa Super 576, app. dism Sup, 424 A,2d 
500, 492 Pa 265 

58. City’s consent as allowing cable laying 
without liability 

Ma—Stegman v Sprague Excavating Co„ Inc, App, 
678 S W 2d 416 

§ 42. Rights in, and Use of, Railroad 
Itight of Way 

63. Words *^along and parallel*’ 

(2) Uses not limited to parallel nghts but includes 
crossing 

Vt,-T-Delaware &JH, Ry. Co v Central Vermont Public 
Service Corp., 360 A.2d 86, 134 Vt 322 


page 55 

80. Terminable on reasonable notice 
U S —Smiihem Bell Tel & Tel Co v Fkirtda East 
Coast Ry Co , C A Fla . 399 F 2d 854 

§ 44 . Rights in, and Use of, Private 
Property 

Library References 
Telecommunications <^84 
Modern Legal Forms Ch. 26, 
Deeds; Ch. 55, Public Utili¬ 
ties, 

page 56 

91. Determining location 

U S —State of Tenn v U S, C A Tenn , 256 F 2d 244 
Easement held shown 

U S —State of tenn v U S, C A Tenn . 256 F 2d 244. 
Estoppel to deny existence and validity of ease¬ 
ment of telephone company 
U S —Athenian Realty Corp v Southwestern Bell Tel 
Co, DC Tex, 236 FSupp 537, afFd, CA, 338 
F2d 1001, cert den 85 SCt 1086, 380 U S 953, 
13 L Ed 2d 970 

92. Ark —Mabry v Southwestern Bell Te! Co, App, 
606 S W 2d 373, 270 Ark 845 

Tex.—Etex Tel Co-op, Inc v Sanders, Civ App, 607 
S W 2d 278 

95. Iowa—Hagenson v United Tel Co of Iowa, 209 
N W 2d 76 

98. Ga—State HigWay Dept v WU Tel Co, 129 
SE2d 872, 218 Ga 663 

La—South Central Bell Tel Co v Dempster, App., 
303 So 2d 280 

N H —New England Tel & Tel Co v Mitchell, 322 
A 2d 613, 114 NH 478. 

N Y —Buholtz v Rochester Tel Corp, 319 N Y S 2d 
202, 65 Misc2d 1071, mod on oth grds 339 
NYS2d 775, 40 A D 2d 283, app. dism 309 
NE2d 129, 33 N Y 2d 939, 353 N Y S 2d 728 
Evidence irrelevant 

Ga —Georgia Power Co v Sullivan, 124 S E.2d 634, 
217 Ga 699 

99. U S —Beavers v Wekt Penn Power Co, C A Pa„ 
436 F 2d 869 

Cal —Russell v Union Oil Co, 86 Cal Rptr 424, 7 
C A 3d 110 

Ill—Lewis v Illinois Bell Telephone Co, 437 NE2d 
349, 62 Ill Dec 822 10’’ III \po 3J 9^ 

Ohio—JolhfF v Hardin Cable Television Co^ 2^ 
N.E 2d 588. 26 Ohio St 2d 103 

Effect of transfer of franchise right 
Cal —Farmers Mut Tel Ass'n v Pacific Gas & Elec 
Co. 343 P.2d 111, 173 CA2d 102 
Right to lateral and subjacent support 
Tex—San Jacinto Sand Co v Southwestern Bell, Tel. 
Co., Civ App, 426 S.W 2d 338, err ref no rev. 
err,, cert den 89 SCt 622, 393 U.S. 1027, 21 
L.Ed 2d 570, 

Constructive notice 

N.Y.^—Buholtz V. Rochester Tel. Corp, 319 N Y.S,2d 
202, 65 Misc2d 1071, mod on oth grds,. 339 
NYS2d 775, 40 AD 2d 283, app dism. 309 
NE2d 129, 33 NY 2d 939, 353 NY,S2d 728 

particular grants construed 

(5) Granting of contmuous revocable license 
Ksm.—Weber v, Southwestern Bell Tel Co, 497 P.2d, 

118. 209 Kan 273. 

(6) As grant of license from highway commission. 
Mo —Franke v. Southwestern Bell Tel Co, 479 S W 2d 

472, cert 'den. 93 S.Q 124, 409 US 875, 34 
L Ed 2d 128, 

(7) As allowing installation of cablevision 

N Y —Crowley v. New York Tel Co. 363 N Y S 2d 
292, 80 Misc 2d 570 

(8) Other matters, 

Mont —Magnuson v Billmayer, 616 P 2d 368 
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Piiga se 

of r^ti 

N V —Herman v Cajpiid Cibfeirmw Iiw , 

172 N Y S 2d m, %2 Mm 2d m. M 181 N \ 
S2d m. 52 AD 2d 331 

^$7 

3, tl S-~SoiMhiwe««rB Bet3 Id Co v DC 

OfeL m ¥$mpp 12 

Arlt ■“SkmsbwciMcrii Bdi Td Ca D^vis, 445 S W 2d 
SOb. 247 Aii 3«J 

Oa.—C5«Grfia Piwet Co * Sullivan !24 S E2d 634, 
217 Oa m 

1#» La—Stseker v Soulbem Bell Td & Te! Co, 
App, lOi So 2d 476 

13, Am — btouiiiaiii States Te3 & Tel Co v Kelimi. 
285 P2d 16«, n Am 326 

NY—Palloiw V New York Tei Co, 312 NYS2d 
660, 34 AD 2d mi, affd 286 N E 2d 735. 30 
N Y 2d 865, 335 N Y S 2d 300 

m^sB 

If. H, —Bajcff V Bell Td Co of Pa. 86 Pa Dist & 
Co 159 

22. Abaa^onsiait not ^wn 

Tex—San lacmto Sand Co v Southwesten Bell Td 
Co, Civ App, 426 S W 2d 338, err ref no rev 
err. cert den 89 SCt 622, 393 US 1027, 21 
L Ed 2d S’H) 

It has also been held that telephone 
poles and wires strung thereon by the 
telephone company pursuant to its 
easement under a deed are not fixtures 
and grantor is not entitled to retain 
them upon abandonment of the esise- 
ment^^^ 

22,5. U S — Amcnam Td & Td Co v Muller, D C 
SC, 299 FSupp 157 

23. U.a—Athenian Realty Corp v Southwestern Bell 
Td. Co, DCTex,. 236 F.Supp 537, idfd, CA, 
338 F2d 1001, cert den 85 SCt 1086, 380 US 
953, 13 L Ed.2d 970 

Arit.—Sebastian Lake Devek^wnents, Inc v United Td 
Co., 398 SW 2d 208, 240 Ark 76 

§ 45. In General 

59 

27. Mass.—KeJley v Kedy, 255 NE2d 598, 356 
Mm 742 

Ga.—Southern Bdl Td & Td Co v. Whlddon, 
132 SE2d 237, 108 GaAj^ 106—^Southern Bell 
Td. & Td Co V Martin, 194 S E 2d 910, 229 Ga 
881, maud conf to, 195 S E 2d 756, 128 Ga.App 
42 

Ky—Southern Beil Td & Td Co v Walters, 413 
SW.2d 615. 

Oju—S ot^hem Bdl Td, & Td Co v Whiddon, 
132 SE.2d 237, GiuApp. 106 
Kan.—Wd)«r v Southwestern Bell Tel Co, 497 P 2d 
118, 209 Kan 273 

31. Ontiikwe held not to r^^ilste height 
Tex.—^Hddt v Southwestern Bell Tel Co, Civ App, 
4«2 &W.2d 352 

page 60 

La —Green v Insurance Co of North Amenca, 
Apfx, 275 So,2d 425. wnt den Sup 277 So.2d 672 
39, Wis.—Gray v Wisoondn Td Co, 140 N W 2d 
203. 30 Wis 2d 237 

48. U.S —Kifian v Louisville & N.R. Co, C A ID., 
374 F.2d 61 

/ 

§ 46. Etegree of Care Required 

page 61 

51. Use of known devices and methods 

Mo—McDowell v Southwestern Bell Td Co, App, 
546 S.W 2d 160, 99 A L R 3d 604 


52. Oa -4r*mphdl v Southern Bd! Tel and Td Co, 
2n SE2d 919, 561 GaApp 589 

La —Green v Insurance Co of North Amenca, App, 
2'’^ So id 425. writ denjed Sup 277 So 2d 672 
Wjs -Gra> V l^svconsin Td Co, 140 N W 2d 203. 30 
ykn 2d ir 

Manhole cover in cro^waik of street 
US-Sparks V WU Td Co, DCKy, 141 FSupp 
128. affd . C A. 244 F2d 956, cert den 78 SCt 
39. 355 U S 828, 2 L Ed 2d 41 

53. Kan —Weber v Southwestern Bdl Td Co, 497 
P2d 118, 209 Kan 273 

La —Green v Insur^ice Co of North Amenca, A|^, 
275 So id 425, wnt denied Sup 277 So 2d 672 
N J —Essex V New Jersey Bdl Td Co, 399 A 2d 300, 
166 NJ Super 124 

Wis —Gray v Wisconsin Td Co, 140 N W 2d 203, 30 
Wis 2d 237 

Afflmative nondelegable dnty to take pi^can- 
tioas agaii^ iojitries 

III—Reith V General Td Co of Illinois, 317 NE2d 
369, 22 Ill App 3d 337 

54. N J —Essex v New Jersey Bdl Td Co. 399 A 2d 
300, 166 NJ Super 124 

55. Ala —General Td Co of Ala v Cornish, 280 
So 2d 541, 291 Ala 293 

Pa—James v Wilson Freight Forwarding Co, 171 
A 2d 585, 195 Pa Super 512 

56. Pa —James v Wilson Freight Forwarding Co, 
171 A 2d 585. 195 Pa Super 512 

Duties as custodian under joint pole agreement 
U S —New England Td & Tel Co v Reed, C A N H , 
336 F 2d 90 

57. Joint duty 

U S —Manning v New York Td Co, C A N Y , 388 
F2d 910 

Nondelegable duty 

U S —New England Tel & Td Co v Reed. C A N H, 
336 F 2d 90 

Exception to general rule not appHcable 
U S —Kelley v General Tdephone Co. of Southwest, 
C ATex , 485 F2d 1315, reh. den 486 F2d 1403, 
two cases 

6G. U.S —Kelley v General Tdephone Co of South¬ 
west, C A Tex, 485 F.2d 1315, reh den 486 F 2d 
1403, two cases 
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Matters relating to the degree of 
care required of a telephone company 
with respect to custoihers using public 
telephone equipment and facilities 
have been judicially considered.^ ’ 

62.5. Coin-operated telephone located on pri- 
rate premises in defective condition 
La —Green v. Southern Bfell Td & Td Co., App,, 204 
So 2d 648. 25 A.LR3d 1421, wnt ref 206 So 2d 
711, 251 La. 859—Cunnuigham v Southern Bell 
Td & Tel. Co.. App.. 215 So 2d 661. 

Bootiis 

Cal.—Bighee v Supenor Court, In and For Los Angeles 
County, 155 Cal Rptr 545, 93 CA3d 451, 17 
A L R. 4th 1298 

§ 47. -Trespassers, Licensees, 

and Invitees 

65, Am—German v Mountain States, Td & Td 
Co., 462 P2d 108, 11 AnxJVpp. 91 

Ark —Southwestern Bdl Td Co, v Davis, 445 S.W 2d 
505. 247 Ark. 381 

66. Person held not licensee or invitee 

La.—Hopper v Maryland Cas, Co,, Ai^, 129 ^,2d 
101 


§ 48. Inspection and Repairs 

73. US—New England Td A Td Co v Reed, 
C A N H. 336 F 2d 90 

Inflection not necessary 

N Y —First Nat City Bank of New York v City of 
New York, 160 N Y S 2d 942, 10 Misc 2d 479 

§ 49. Particular Acts or Omissions 

page 63 

84. Kan.—Smith v Garden City Irr Power Co, 279 
P2d 312. 177 Kan 359 

La —Artigue v South Central Bell Td Co, App, 390 
So 2d 211, wnt ref, Sup, 396 So 2d 917 

Tetepbone company as occupier 

U S —Kelley v General Tdei^onc Co. of Southwest, 
CA Tex, 485 F.2d 1315, reh den 486 F 2d 1403, 
two cases 

Failure to transpose both copies of plans 

Mo —Southwestern Bdl Td Co v J A Tobin Const 
Co, App, 536 S.W2d 881 

88ii N H —Gorman v New England Td & Td Co, 
172 A 2d 372, 103 NH 337 

90. Fla—Southern Bdl Td A Td Co v Awbrey, 
App, 244 So 2d 540. 

La—Hopper v Maryland Cas Co, App., 129 So 2d 
101. 

92. SC—Shemll v Southern Bell Td A Tel Co, 
197 SE2d 283, 260 SC 494 

page 64 

92, US,—Slaughter v Southwestern Bdl Td. Co, 
DC Ark, 534 FSupp 405 

94. Cal -Carr v Pacific Td. Co., 103 ai Rptr 120, 
26 C A 3d 537 

95. La.—Annst^ v Central Louisiana Elec Co., 
Inc., App, 308 So.2d 870 

Negligaice held passive 

Ga.—Southern Bdl Td A Td. Co. v Whiddon, 132 
SE2d 237, 108 Ga.App 106 

Rope banging from pole 

La.—Moran v General Td Co of Southwest, App, 
261 So 2d 104 

96. US—New England Td A Td Co. v Central 
Vermont Public Service Corp, D C Vt, 391 
FSupp 420 

Defect not open and obvious 

U.S.—Kelley v General Telephone Co^ d" Southwest, 
C A Tex, 485 P 2d 1315, reh. den 486 F.2d 1403, 
two cases. 

Occupier liable 

U.S —Kdley v General Tdqihone Co of Southwest, 
C A Tex, 485 F 2d 1315, reh den 486 F 2d 1403, 
two cases 

99. USv—Slmighter v Southwestern Bell Td Co, 
DC Ark, 534 F.Supp. 405 

Ga.—Tidwdl v Southern Bdl Td A Td. Co, 274 
S,E2d 137, 156 Ga^pp 153 

“Premises’* 

Ga —Suns v. Southern Bdl Tel A Td Co., 150 S E2d 
718, U4 GaApp 256, 

Pole located with approval of k>cal autboirities 

Ga.—Southern Bdl Td A Td Co v Martin, 194 
S,E2d 910, 229 Ga 881, 195 SE2d 756, 128 
Ga.App, 42 

Tripping over manhole cover 

La.—Reinhard v Qty of New Orleans. App , 371 So 2d 
286, writ den, Sup. 174 So 2d 656 

1. Unauthorized stretching of wire fTom tele¬ 
phone booth 

Ga—Suns v Southern Bdl Td A Td Co.. l50SE2d 
718, 114 GaApp 256 
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§ 50. Injuries to Property 
Library References 
Telecommunications <s=>ll3 et 
seq. 

11. Ga —Blunt v Spears, 92 S E 2d 573, 93 Ga App 

623, revd on oth grds 93 S E 2d 659, 212 Ga 

537, conf to 94 S E 2d 514, 94- Ga App 329 

page 65 

12. Minn —McDonald v W U Tel Co, 84 N W 2d 
630, 250 Minn 406 

13. Ga—Blunt v Spears, 92 S E2d 573, 93 Ga App 

623, revd. on oth grds 93 S E 2d 659, 212 Ga 

537, conf to 94 SE2d 514, 94 GaApp 329 

Mo —Kinealy v Southwestern Bell Tel Co, 368 
S W2d 400 

14. Persons liable 

Tex —Southwestern Bell Tel Co v Willie, Civ App . 
329 S W 2d 466, err dism 

16. Mo—Hams v LP & H Const Co, App, 441 
S W 2d 377 

22. Ind —Weber v Indiana Bell Tel Co , 343 N E 2d 
786, 168 Ind App 508 

28. Wash.—Tatum v R & R Cable, Inc, 636 P2d 
508, 30 Wash App 580 

§ 51. Contributory Negligence 
page 66 

30. U S —Slaughter v Southwestern Bell Tel Co, 
D C Ark, 534 F Supp 405 

Ky—Southern Bell Tel & Tel Co v. Wallers, 413 
SW2d615 

La —Moran v General Tel Co of Southwest, App, 
261 So 2d 104 

Va —Flakne v Chesapeake & Potomac Tel Co of Va, 
97 SE2d 650, 199 Va 31 

Ordinary care 

<2) Other matters. 

U S —New England Tel & Tel Co v Reed, C A N H, 
336 F 2d 90 

La —Soileau v South Central Bell Tel Co, 406 So 2d 
182 

31, Ga.—General Tel Co of Southeast v Rutland, 
no SE2d 431, 120 GaApp 291 

41. Pa—James v Wilson Freight Forwarding Co, 
171 A 2d 585, 195 Pa Super 512 

Ii^ured person guilty of contributory negligence 

Ky —Klein v Citizens Tel Co, 342 S W 2d 692 

§ 52. Proximate Cause of Injury 
page 67 

46. Ga—Feldman v Whipkey’s Drug Shop, 174 
SE.2d 474, 121 GaApp 580, cert den 91 SCt 
251, 400 U S 946, 27 L Ed 2d 251 

La —Williams v South Central Bell Tel Co, App , 383 
So 2d 1381 

N J —Essex V. New Jersey Bell Tel Co, 399 A,2d 300, 
166 NJ.Super. 124 

NY—Hayes v. Malkan, 258 NE2d 695, 26 NY 2d 
295. 310 NYS2d 281 

Tex—Heldt v Southwestern Bell Tel. Co, Civ App, 
482 S W 2d 352 

Negligence held not proximate cause 

(4) Other cases 

0 S,—Shafer v Mountain States Tel & Tel Co, C A. 
Aiiz, 335 F2d 932 

Ark—Southwestern Bell Tel Co v Thompson, 485 
S.W 2d 222, 253 Ark. 193 

Fla —General Tel Co of Florida v. Choate, App 2 
Dist, 409 So 2d 1101, review den 418 So 2d 1278 

Ga—Southern Bell Tel & Tel Co v Spears, 93 SE2d 
659. 212 Ga 537, op conf to 94 SE2d 514> 94 
Ga App 329 

47, Tenn,—Friendship Tel Co, v Russom, 309 
S W 2d 416, 433 TenmApp 441 


Te\—Taylor v Southwestern Bell Tc! Co, Civ App, 
483 S W 2d 330 

48. Ga —Blum > Spears, 92 S E 2d 573, 93 Ga App 
623. revd on oth grds 93 SE2d 659, 212 Ga 
537, conf to 94 S E 2d 514. 94 GaApp 329 
Tenn —Fnendship Tel Co v Ruvsom, 309 S W 2d 416. 
43 Tenn App 441 

§ 54. Companies and Persons Liable 

page 68 

52. Effect of contract with independent con¬ 
tractor for removal of lines 
U S —Mayhew v lowa-Illmois Tel Co, D C Iowa, 279 
FSupp 401 

54. Anz —German v Mountain States Tel & Tel 
Co, 462 P2d 108. 11 Anz App 91 
58. Mo—Williamson v Southwestern Bell Tel Co. 
265 S W 2d 354 

§ 56. -Defenses 

page 70 

83. Assumption of risk not established 
U S —Kelley v General Telephone Co of Southwest, 
CATex, 485 F2d 1315, reh den 486 F 2d 1403, 
two cases 

§ 58. -Process and Appearance 

Various other persons have been 
held to be an officer or agent of a 
telegraph or telephone company autho¬ 
rized to receive service of process in an 
action for personal injuries against the 
company.®^ •*' 

85.5. “Installer-repairman” 

Ga—Southern Bell Tel & Tel Co v Jackson, 117 
S E 2d 550, 102 Ga App 699 

§ 59 . -Pleading 

86. Declaration, petition or allegation held 
sufficient 

(2) Ga—General Tel Co of Ga v Pntchett, 165 
SE2d 918, 119 GaApp 53 

Declaration, petition, or complaint, held insuffi¬ 
cient 

III—Cannon v Thompson. 181 NE2d 186, 34 Ill 
App 2d 204 

page 71 

95. Declaration, petition or complaint held 
sufficient 

(3) Ala—Peoples Tel Co v Buchanon, 68 So 2d 
854, 37 Ala App 371 

§ 50. -Evidence 

page 72 

9. Mo—Kinealy v Southwestern Bell Tel Co, 368 

S W 2d 400. 

10. N J — Diamond v New Jersey Bell Tel Co, 242 
A 2d 622, 51 N.J 594 

page 73 

24, Assumption of risk 
Mass.—Halley v. Hugh Nawn, Inc., 248 N.E 2d 5, 356 
Mass 28 

26. Doctrine held not applicable 

(3) Other instances. 

Tex.—Robertson v Southwestern Bell Tel. Co., Civ 
App, 403 SW 2d 459 

27. U.S—New England Tcl & Tel Co v Reed, 
C A N.H., 336 F.2d 90-^Mannmg v. New York 
Tel Co,CANY, 388 F2d91(^, 

Ky —Phelps V Henkcls & McCoy, Inc, 435 S W.2d 83 


Page 76 

page 74 

38. Evidence held inadmi^bk 

Mass—Riley v New England Tel & Tel Co, 234 
N E 2d 354 Mass 8 

43. Mo —Kinealy v Southwestern Bell Tel Co, 368 
S W 2d 400 

N C—Montgomery v Monroe Tel Co, 128 SE2d 
121, 258 NC 172 

Evidence held sufficient 

(1) Okl —Southwestern Bell Tel Co v Cox, 375 
P 2d 972 

SC—Shernll v Southern Bell Tel & Tel Co, 197 
S E 2d 283, 260 S C 494 

Evid^ice held insufficient 

(2) Kan -Weber v Southwestern Bell Tel Co, 497 
P 2d 118, 209 Kan 273 

La —Central Louisiana Tel Co v Green-Snider Const 
Co, App, 228 So 2d 73 

Tex —Pan Am Petroleum Corp v Mitchell, Civ App , 
338 S W 2d 740 

45. Tex —Robertson v Southwestern Bell Tcl Co, 
Civ App . 403 S W 2d 459 

Evidence held sufficient 

(1) Ala—Peoples Tel Co v Buchanon, 68 So 2d 
854, 37 Ala App 371 

(3) Wash—Tyce Const. Co v Pacific Northwest 
Bell Tel Co, 472 P 2d 411, 3 Wash App 37 

Evidence held insufficient 

(1) La —Cunningham v Southern Bell Tel & Tel 
Co, App, 215 So 2d 661 

N Y —First Nat City Bank of New York v City of 
New York, 160 NYS2d 942, 10 Misc2d 479 

46. Evidence held sufficient 

(3) Mass—Fredette v Chair City Taxi Co, 162 
N E 2d 42. 339 Mass 597 

Evidence held insufficient to show proximate 
cause 

Ill —Ferguson v Southwestern Bell Tel Co, 290 

N E 2d 429, 8 Ill App 3d 890 
Mo —Kinealy v Southwestern Bell Tel Co, 368 

SW2d 400 

§ 61. -Questions of Law and 

Fact 

page 75 

47. Evidence held to show contributory negli¬ 
gence 

III—Ferguson v Southwestern Bell Tel Co., 290 

NE2d 429, 8 IlIApp.3d 890 
53. U S.—Kelley v General Telephone Co of Souths 
west, C ATex„ 485 F 2d 1315, reh den 486 E2d 
1403, two cases 

58. 0 S —Kilian v Louisville & N R Co, C A Ill, 
374 F2d 61 

page 76 

Other particular matters have been 
held to constitute questions of 

61.5. Extent of duty of company 

La —Green v Southern Bell Tel. & Tel Co., App , 204 
So 2d 648, 25 A.L R3d 1421, wnt ref 206 So.2d 
711, 251 La 859 

62. Tex—Robertson v Southwestern Bell Tel Co., 
Ov App , 403 S W 2d 459 

Evidence held sufficient for jury 
Ala—Lawson v. General Tel Co. of Ala., 267 So.2d 
132, 289 Ala 283 

Pa,—^Bowman v, Columbia Tel Co., 57 Lane Rev 547, 
affd. 179 A 2d 197, 406 Pa 455 

Particular questions held for jury 

(14) US—Sparks v WU. Tel Co„ DCKy» 141 
FSupp. 328, affd. CA, 244 F2d 956, Oert, den. 78 
S Ct 39, 355 U.S 828, 2 L Ed 2d 41. 

Ga.—Southern Bell Tel, & Td Co. v Whiddon, 132 
S E 2d 237, 108 Ga App 106 
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Page 117 

7. Ala—Alabama Public Service Commission v 

South Central Bell Tel Co, 348 So 2d 443 
La—South Central Bell Tel Co v Louisiana Public 
Service Commission 352 So 2d 964, cert den 98 
set 3103, 437 U S 911, 57 L Ed 2d 1142 
Mass —New England Tel & Tel Co v Department of 
Public Utilities, 121 NE2d 896, 331 Mass 604 
N M —State Corp Commission v Mountain States Tel 
& Tel Co , 270 P 2d 685, 58 N M 260 

Basing rates on forty-five per cent debt ratio, 
etc. 

(2) Other matters 

La —Southern Bell Tel & Tel Co v. Louisiana Public 
Service Commission, 118 So 2d 372, 239 La 175 
Mass —New England Tel & Tel Co v Department of 
Public Utilities, 275 N E 2d 493, 360 Mass 443, 59 
A L R 3d 899 

N H —New England Tel & Tel Co v State, 183 A 2d 
237, 104 N H 229 

Standard held proper 

Miss—Southern Bell Te! & Tel Co v Mississippi 
Public Service Commission, 113 So 2d 622, 237 
Miss 157 

Va —City of Lynchburg v Chesapeake & Potomac Tel 
Co of Va , 107 S E 2d 462, 200 Va 706 

8. Idaho—Petition of Mountain States Tel & Tel Co, 

284 P 2d 681, 76 Idaho 474 

Income tax liability of subsidiary calculated on 
actual debt ratio of subsidiary and parent 

Kan —Southwestern Bell Tel Co v State Corp Com¬ 
mission, 386 P2d 515, 192 Kan 39 

9. Mass—New England Tel & Tel Co. v Depart¬ 

ment of Public Utilities, 275 N E.2d 493, 360 
Mass 443, 59 A L R 3d 899 

10. N H—New England Tel & Tel Co v State, 183 
A 2d 237, 104 N H 229 

page 118 

14. Mich —General Telephone Company of Michigan 
V. Michigan Public Service Commission, 67 
N W 2d 882, 341 Mich 620 

Two per cent 

Tex—General Tel. Co of the Southwest v City of 
WeUmgton, 294 S W 2d 385, 156 Tex 238 
However, a return of 4 96 per cent to 5 08 per cent 
has been held not to be confiscatory 
Miss.—Southam Bell Tel & Tel Co v Mississippi 
Public Service Commission, 113 So 2d 622, 237 
Miss 157 

Particular rate of return held neither unreasonable 
nor unjust 

Ill —Villages of Milford v Illinois Commerce Commis¬ 
sion, 170 N E 2d 576, 20 111 2d 556 

Increase to yield three and nine tenths return 
held justified 

La,—^La^e Tel Co. v Louisiana Public Service Com¬ 
mission, 157 So 2d 455, 245 U 99 

16, ni— ^ity of Chicago v. Illinois Commerce Com¬ 
mission, 123 N E 2d 500, 4 III 2d 554. 

Rate of 5.49 per cedt held unreasonably low 

Ky—Public Service Commission v. Citizens Tel Co, 
412 S W 2d 880 

/Excessive / 

La.—Lafourche Td Co, Inc v Louisiana Public Ser¬ 
vice Commission, 367 So 2d 1174 

17. Pa—Wall V. Pennsylvania Public Utility Commis¬ 
sion, 125 A 2d 630, 182 Pa Super 35 

Six and a quarter per cent 

Del—Application of Diamond State Tel Co , 107 A 2d 
786, 9’Terry 497, mod on oth grds 113 A,2d 437, 
11^ Tera^ 203 

i^e hundredths per cent 

^9 V. State Corp Com- 
^ mission^ 3S6 Pid 515, 192 Kjan 39 

iS^an^fhrelo tenths per cent ^ ^ 

TeL k Td Co v.’ PubEc Utilities Com- 
" mission.‘44CaiRptr l; 401 P 2d353, 62 C2d 634 


Six and one tenth per cent 

Ky —Public Service Commission v Citizens Tel Co , 
412 SW2d 880 

Six and eight tenths per cent 

18. Fla—City of Miami v Flonda Public Service 
Commission, 208 So 2d 249 

Seven and a half per cent 

Colo—Colorado Municipal League v Public Utilities 
Commission, 473 P 2d 960, 172 Colo 188, app. 
after remand 502 P2d 945, 180 Colo 74 
Minn—Northwestern Bell Tel Co v State, 216 
N W2d 8|U, 299 Minn 1 

19. Seven and eight-five hundreths per cent 

Cal —City of Los Angeles v Public Utilities Commis¬ 
sion, 497 P2d 785, 102 Cal Rptr 313, 497 P2d 
785, 7 C 3d 331 

Other rates held reasonable and not 
confiscatory have been adjudicated by 
the courts.'^ ^ 

19.5. Ark—Arkansas Public Service Commission v 
Lincoln-Desha Tel Co, Inc, 609 S W 2d 20, 271 
Ark 346 

Colo —Mountain States Tel & Tel Co v Public Utili¬ 
ties Commission, 527 P2d 524, 186 Colo 260 
Okl —Oklahoma Allied Td Co v City of Poteau, 530 
P2d 124 

Pa —Bell Tel Co of Pennsylvania v Pennsylvania Pub¬ 
lic Utility Commission, 408 A 2d 917, 47 Pa. 
Cmwlth 614 

20. Reinvested surplus 

Mass —New England Tel & Tel Co v Department of 
Public Utilities, 275 N E 2d 493, 360 Mass 443, 59 
A L R 3d 899 

21. Ill—Illinois Bell Tel Co v Allphin, 419 N E2d 
1188, 50 Ill Dec 739, 95 Ill App 3d 115, affd 443 
N E 2d 580, 66 Ill Dec 654, 93 I11.2d 241 

Me—New England Tel & Tel Co v Public Utilities 
Commission, 390 A 2d 8 

NH—New England Tel & Td Co v State, 183 A 2d 
237, 104 N H 229 

N C.—State ex rel Utilities Commission v State, 80 
SE2d 133, 239 N.C 333 

Pa —Bell Tel Co of Pennsylvania v Pennsylvania Pub¬ 
lic Utility Commission, 408 P 2d 917, 47 Pa. 
Cmwlth 614 

Tex—General Tel Co of the Southwest v. Public 
Utility Commission of Texas, App 3 Dist, 628 
S W 2d 832, err ref no rev err 

Differing expenses of large and small companies 

N Y —General Tel Co of Upstate New York, Inc v, 
Lundy, 271 NYS2d 216, 17 NY 2d 373, 218 
N E 2d 274 

Replacement costs 

N C —State ex rd Utilities Commission v Mebane 
Home Tel Co, 257 S.E2d 623, 298 NC 162. 
23. Pa—Berner v Pennsylvania Public Utility Com¬ 
mission, 116 A 2d 738, 382 Pa. 622- 

Rate held not unreasonable or excessive 
Ill —Villages of Milford v Illinois Commerce Commis¬ 
sion, 170 N E2d 576, 20 IU.2d 556 
RI —^New England Td & Td Co v Public Utilities 
Commission, 358 A 2d 1, 116 R 1 356. app after 
remand 376 A 2d J041 118 R I ^0 
27. La —Lafourche Tel Co, Inc v Louisiana Public 
Service Commission, 367 So 2d 1174 
N Y —New York Td Co \ Public Service Commis¬ 
sion, 410 N Y S 2d 124, 64 A D 2d 232 
Tenn —South Central Bell Td Co v Tennessee Public 
Service Commission, App, 579 S.W.2d 429 

Expenditures not includable as operating ex¬ 
penses 

Ill —Illinois Bell Tel Co v Illinois Commerce^ Com¬ 
mission, 303 NE2d 364, 55 IlL2d 461'. 

La —South Central Bell’ Td Co. v. Louisiana Public 
Service Commissionv 373 So 2d 478 


Charitable contribution 

Wash —Jewell v Washington Utilities and Transp 
Commission. 585 P 2d 1167, 90 Wash 2d 775 
28 11! —Illinois Bell Tel Co v Illinois Commerce 

Commission. 303 N E 2d 364, 55 Ill 2d 461 
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29. Me—New England Tel & Tel Co v Public 
Utilities Com’n, 448 A 2d 272 
Mass —New England Tel & Tel Co v Department of 
Public Utilities, 275 N E 2d 493, 360 Mass 443, 59 
A L R 3d 899 

N C —State ex rel Utilities Commission v Morgan, 177 
S E 2d 405, 277 N C 255, reaffd 179 S E 2d 419, 
278 N C 235 

31. Va —Com ex rel Office of Atty Gen v Central 
Tel Co. 252 SE2d 586, 219 Va 883 
Mich —Michigan Bell Tel Co v Public Service Com¬ 
mission, 270 N W 2d 546, 85 Mich App 163 
Ohio—Buckeye Lake Chamber of Commerce v Public 
Utilities Commission, 119 N E2d 51, 161 Ohio St 
306—City of Manon v Public Utilities Commis¬ 
sion, 119 NE 2d 67, 161 Ohio St 276 
Vt.—Petition of New England Tel & Tel Co, 136 A 2d 
357, 120 Vt 181 

34. Ohio—City of Cincinnati v Public Utilities Com¬ 
mission of Ohio, 119 NE2d 619, 161 Ohio St 2d 
395 

Pa—Wall V Pennsylvania Public Utility Commission, 
125 A 2d 630, 182 Pa Super 35 

Overtime expenses 

N Y —New York Tel Co v Public Service Commis¬ 
sion, 410 N Y S 2d 124, 64 A D 2d 232 

35. Costs of audit 

Me—New England Tel & Tel Co v Public Utilities 
Commission, 390 A 2d 8 

36. Mass—New England Tel & Tel Co v Depart¬ 
ment of Public Utilities, 275 N E 2d 493, 360 
Mass 443, 59 A L R 3d 899 

Pa—Wall V Pennsylvania Public Utility Commission, 
125 A 2d 630, 182 Pa Super 35 
RI—Rhode Island Consumers’ Council v Smith, 319 
A 2d 643, 113 RI 232 

Va —Central Tel Co v State Corp Commission, 252 
S E 2d 575, 219 Va 863 

37. Colo —Mountain States Tel & Tel Co v Public 
Utilities Commission, 576 P.2d 544, 195 Colo 130. 

Me—New England Tel & Tel Co v Public Utilities 
Com’n, 448 A 2d 272 

Mich—General Tel Co v Michigan Public Service 
Commission, 260 N W 2d 874, 78 Mich App 528 
Ohio—City of Cleveland v Public Utilities Commission, 
132 N E 2d 216, 164 Ohio St 457 
Pa—Wall V Pennsylvania Public Utility Commission, 
125 A 2d 630, 182 Pa Super 35 
S C —Southern Bell Tel & Tel. Co v Public Service 
Commission, 244 SE2d 278, 270 S C. 590. 

Va —City of Lynchburg v Chesapeake & Potomac Tel 
Co. of Va, 107 S E.2d 462, 200 Va 706 

38. Cal—^Pacific Tel, & TeL Co. v Public Utilities 
Commission, 44 Cal Rptr, I, 401 Pf2d 353, 62 
C 2d 634. 

Mass —New England Tel & Tel Co v. Department of 
Public UtiUties, 121 N E2d 896, 331 Mass, 604 
Ohio—kJity of Cincinnati v Public Utilities Commission 
of Ohio, suprj^ n 34 

Evidence held insufficient to justify allowance 

Mass.—New England Tel & Tel Co v Department of 
i Public Utihties, 121 NE2d 896, 331 Mass 604 

page 120 ' 

45. Cal.—City of Los Angeles v PubUc Utilities Com¬ 
mission, 497 P 2d 785, 102 Cal Rptr 313, 497 P 2d 
785„7C3d33l 

Mass —New England Tel & Tel Co v Department of 
Public Utilities, 275 N E 2d 493, 360 Mass. 443, 59 
A L R 3d 899 

Abnormal advertising expenses 

La —Southern Bell Tel & TeL Co v Louisiana^ Public 
Service Commission, 118 So 2d 372, 239 La 175 
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§ 71. Discrimination 
Library References 
Telecommunications 265. 

page 84 

60. U S —Teleco, Inc v Southwestern Bell Tel Co, 
DCOkl, 392 FSupp 692 

Ark—Hmson v Culberson-Stowers Chevrolet, Inc, 
427 S W 2d 539, 244 Ark !S53 

Del—Toihn v Diamond State Tel Co, Ch 164 A 2d 
254, 39 Del Ch 350 

N C —State ex rel Utilities Commission v National 
Merchandising Corp, 220 SE2d 304, 288 NC 
715 

Tenn —Breeden v Southern Bell Tel & Tel Co , 285 
S W 2d 346, 199 Tenn 203 

Tex —State v Southwestern Bell Tel Co, 526 S W 2d 
526 

61. Mo—United Tel Co of Missoun v Horn, 610 
S W 2d 701 

§ 72. -Nature and Forms 

68. Under Federal Communications Act 

U S —MCI Communications Corp v American Tel & 
Tel Co , D C Ill, 462 F Supp 1072 

page 85 

86. Del —In re Delaware Sports Service, Super, 196 
A 2d 215, 7 Storey 1. affd , 202 A 2d 568, 7 Storey 
504, cert den 85 SCt 657, 379 US 965, 13 
L Ed 2d 559 

Pa —Rubin v Pennsylvania Public Utility Commission, 
177 A 2d 128, 197 Pa.Super 157 

page 86 

89. Pa,y-C.JjS. cited in Rubin v Pennsylvania Public 
Utility Commission, 177 A 2fl 128, 131, 197 Pa Su¬ 
per 157. 

91. Rental of poles for cable television service 

Fla—^Twin Cities Cable Co v Southeastern Tel Co., 
App, 200 So 2d 857, 

92. Idaho—Alder v Mountain States Tel & Tel Co, 
446 P 2d 628, 92 Idaho 506 

N J — CJS. quoted in Essex County Welfare Bd v 
New Jersey Bell Tel Co, 315 A 2d 40, 43. 126 
NJ Super 417 

93. N J —C J.S quoted in Essex County Welfare Bd 
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ter pMfi on oek jjrete. Sop, 107 A M 786, 9 Terry 
447, Qiod m otk gixte £13 A.2d 437. 10 Terry 
2113. 

ltm*--SeaiatetgMterB BeK Td. Co, v State Corp Com- 
adssioR, 386 P.2d SIS. 192 Kan 39 
La—^ScMBth Centra! Bdt Td Co. v Loutetema Public 
Scirdce C5o«*iiBi!Bi^ 352 SoM 964, cert dea 98 
EO. 3103, 43? VS. 411, 57 EBi.M 1142 
)4b..---Ne!w Ei^aiid Td. A Td Co, v Pab& Ut&tKS 
CtetaX 448 A 2cf 272, 

{lAtee^r^octii’iiv^^ BeS Td. Co. v. State, 216 
HW.2d m, 294 MSast I, 

im^^r-Al^iiaiaattSca^ €a v, Me«v Kf«»^ 

9m (QpqfV Ommsmrn, 56? P.M $8% 90 NM. 

id Tl^ibtea Omsmom v, Sontbcrtt 
Be» Td & Td C^, m S^E2d m 57 N.CA|q> 
484, mod on 763^307 RC 

541. 

(^l-loWatewi* A^ TcL Cd tt Oty of 
F.2d 124, 

Or,--PkaSe ’Mortkwesx BeS Td^ SdMai, 534 P2d 
4M, 2t Or.Apf)v m * 

p!a;-~BeS Tel, Go«, orPeansyteeBia v, ?d>- 

Be imts Cbouzassteti,* 40S Aja 417, 47 
6IA 

TeL Co. of the Scaiitewest. v 03^ of 
WdHitglioit, 294 SLW.M,3«^156T«a 2:^^r-CSty^ 
Atliena V. Gttlf States Td- Co.^ QvApj^ 380 
S.W.2d 687, en:. ret rao'tfey, err, 

Ta^HoweA v, Oioapeake A Potproao TeL Cte d 
^ 2U 9.EM 265, 215 ¥& 549^^ 

- 45'^'Ct. l3, 423 U.& 80S 46 LEdM 2^' 

OiBitttep non-^al In^coper 

of MSfotd V. Qaamteren Coml;^ 

' 'to,’ ^70 RjK2d 576, Z<$ I]ft2d 5Sd “ 

, El a0oc«^ ^0^1^ ttot re- 

Ky.-^PBblte Sed#» OaBtotobii v, Cfliaeii^iTd. 
’^^cost of e^^ment ncti^i^-ll^^sleir 

Co of Sauiicast,iJ^9lSp^*70^'28i 318, ' 


EicM( 4» error 

Tet <MiMihwesier« Bdl Td Gv v PuWk. I'liltiv Com- 
57} sW2d W 

16. Cal Patifii Td A Td Co v Pobht t’lilitics 
Ctw»mi%)^>n 44 Cal Rptr I 401 P 2d 351, 62 
C 2d 6U 

I a ~ S<nifbern Bdl Td & Td Co v Louisiana Public 
Service ComoiissycMi. 118 So 2d 372. 239 La 175 
N C —Slate ex re! Utilities ComnriKSKwt v Morgan. 177 
S E 2d 405. 277 NC 255, reaffd 179 S E 2d 419, 
278 N C 2?5—State ex rd Utilities Commission v 
General Td Co of Soutbeasi. 189 S E 2d 705, 281 
NC 318 

Obio-Mt Vernon Td Corp v Public Utilities Com- 
mmem. 127 NE2d 14. 163 Oftio St 3gl 
Pa —Berner v PtnnsyfvanHi Public Utility ComrmssKMi, 
116 A 2d 738, 382 H 622 
ExdMoa heM reasonable and pit^per 
Ky —Pidila: Service Ccwnmissioo v Citizais Td, Co, 
412 S W2d 880 

Ste^ nccno^tted for coastmetioa,' divu^ids 
or interest 

Mass —New England Td A Tel Co v Ekpartment of 
PiiWic Utilities. 275 N E 2d 493, 360 Mass 443. 59 
A L R 3d 899 

Property under constmctioa 
Me—New England Td & Tel Co v Public Utilities 
Com’n, 448 A 2d 272 

Mass —New England Td A Td Co v Department of 
Public Utilities, 275 N E 2d 493, 360 Mass 443, 59 
A L R 3d 899 

N C—State ex rel Utilitws Commission v General Td 
Co of Southeast, 184 S E 2d 526 12 N C App, 598, 
mod on 0 th grds 189 SE2d 705, 281 NC 318 
RI —New England Td A Tel Co v Public Utilities 
ComratssKMi, 358 A 2d 1, 116 R f 356, app after 
remand 376 A^2d 1041, 118 RI 570 
S D —Application of Northwestern Bell Tel Co, 98 
N W 2d 170, 78 S-D 15 

Inclusion of directory advertising income unau- 
titetdzed 

N M —Corporatiisi ComraissKMi’of State v. Mountain 
States Td A TH Co. 502 P 2d 401, 84 N M 298 

Tax cre(& 

ColOv—Oilontdo Mimieipal League v. Public Utilities. 

CoBHiMsto 591 P.2d 5n, i97 Cola 10& 
R.l.r-Rho<te Itod Constarvers' Council v, Snasrthv 302 
A2d 7^7. nt RiL 27L 

MiBu.-^4^CH:t6wes®M:ii BeH Tei Co. v State, 253 
' »l^W,2id &15. 

17* ^fto-^-J^ithwestem Bdl Td, Cpv. v. ScatUy 216 
hUWMi 841,299 ton. U 

Land scared for fntore to excbided 

KC—SfiUe eat id, tR^tie^ Cbmp^sston v. Southem 
Bfei Tei A Td Ox, 189SE,2d 777, 15 N.CApp. 
41. 

^lEcess e^poKnt M extoied 
N.C—Seat© eje rd Ifttliffcs QiniatooB: v General Td 
' a> of Scn^ieast,. 189 S^2d 705, m 31K 
tft. N.C-^'State ex: ret. U^Bibes: (^wnmissioD y Gcner- 
, al Td Ox of Soothea^, f89 S.E2d 705,2St N.C. 

3E8 

P!a.HBemer V. Pejwsytvania Commissicffl, 

- U6^A^73K-382 Fife. 622. ^ . 

22« d Nevf Ypr^ v. Public S^arvice Ooio^ 

i ^ di 42 AjD^ 2:^# 


Southern Bell Tel A Td Co v Mississippi 
Public Service CtmwnKvsion, 113 So 2d 622, 237 
Miss 157 

R I —New England Td A Td Co v Public Utilities 
Commissmn, 358 A 2d L 116 R1 356, app after 
remand 376 A 2d 1041, 118 R I 570 

Interest 

Idabo—Petition of Mountain Slates Td A Td Co, 284 
P 2d 681, 76 Idaho 474 

24. Miss -Southern Bell Td A Td Co v Mississip¬ 
pi Putrftc Service CommissKMi, 113 So 2d 622, 237 
Miss 157 
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27. Prop«ty of parent corporation not to be 
nsed 

Ind —Public Service Commission of Ind v Indiana Bell 
Td Co, 130 N E 2d 467, 235 Ind. I 

31. Del —Application of Diamond State Td Co, 113 
A 2d 437, 10 Terry 203 

Nev—Public Service Commisskm v Continental Td 
Co of California, 580 P2d 467, 94 Nev 345 
N J —New Jersey Bdl Tel Co v State, Dept of Public 
Utilities, Bd of Public Utility Com’rs, 392 A 2d 
216, 162 NJ Super 60 

Tex,—City of Weslaco v General Tel Co of the South- 
w^t, Civ App, 359 S W 2d 260, err ref no rev 
err 

Subsidiary company seeking rate increase 
Cal —Pacific Tel A Tel Co v Public Utilities Com¬ 
mission, 44 Cal Rptr 1, 401 P 2d 353, 62 C2d 634 
Kan —Southwestern Bell Td Co v State Corp Com¬ 
mission, 386 P 2d 515, 192 Kan. 39 

Prices chargjed to tdlephnne ctwrapany by affil¬ 
iates 

N Y —General Td Co. of Upstate New York, Inc v 
Lundy, 271 N.Y.S2d 216, 17 N.Y.2d 373, 218 
N E2d 274. 

Proper to consider inflation 
Minn—Northwestern Bell Tel Co v State, 216 
NW 2d 841, 299 Minn 1 

32. Ohio— Duff V Public Utilities Commission, 384 
N E2d 264, 56 Ohio St.2d 367, IQ 0.0 3d 493 

34. Pa —^Wall v Pennsylvania Public Utility Commis¬ 
sion, 125 A 2d 630, 182 ya^Super 35 
38. Dd —Application of Ehamond State Td Co, su¬ 
pra; n. 15 

OkL-4j«ncral Td Co. of Southwest v State, 484 P.2d 
13!bA 

Propriety of method 

H7.r-Staj)e V New Jersey BcH Td, Co,, 152 A2d 35,30 

KJ.U 
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44. Udl|^ book valiie as basis held im> 
Wop^ 3 

N C -n^Statte' ex rd. U^takics ComimssKm v* 80 
SvE2ctl3VW¥A^33v . 

46. Ala.-^Atete“^ - Public Sendee CominissJiMi v. 
Sbwtbeiu Bdl Xdi. A TcU Co.,^ W)6 Sold 163, 268 
Ater 312, jEupp, and reh. den, 113 So.2(l 503, 
269 Ate, 361. * r 

47* Ate----Alaba*iia Pubic Sfervtce Commissioir v 
S^cm Bdl Td. ATel| Co, 106 Sp.2d J63, 268 
312, op. supp, and tdi. cfost, ^ 13^So:2d.5Q3, 

'Colo—Colocado MosSdp^ T^gue v l^ltb UtShies 
, ^ p ,24 m -.17;^ qpto. ,tf8^ 

after remak 502 )?M 9^ 180 Cold. 74. 

Dd —Applieato of l^aiitod^5t^'T^C6v‘i07 A.2d 
^ 78|6„ 9 Tcr^497*|[^.<^o^^j|^^^ A,2d 437, 

|Qr Tfec^ 2i&. ’ ^ 

Utpties: Cgirams^o6^ Leet-TeL (Co., 

49. N.Y.-^yoi;kTdaK V P^kSi^Cbm, 
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Okl —General Tel Co of Southwest v Stale, 484 P 2d 
1304 
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53, Computation 

Del —Application of Ehamond State Tel Co, 149 A 2d 
324, 1 Storey 525 

54. Ill —City of Chicago v Illinois Commerce Com¬ 
mission, 123 N E 2d 500, 4 Ill 2d 554 

56, N Y —New York Tel Co v Public Scrvia Com¬ 
mission, 142 N Y.S 2d 68, 286 App.Div. 28, affd 
132 NE2d 847, 309 NY 569 

58, Iowa—General Tel Co (rf" Midwest v Iowa State 
Commerce Commission, 275 N W.2d 364 
Mass —New England Tel, & Tcl, Co v. Department of 
Public Utilities, 121 N E2d 896, 331 Mass 604 
Pa,—Berner v Pennsylvania Public Utility Commission, 
107 A.2d 882, 177 Pa Soper 19, revd in part on 
oth grds. 116 A 2d 738, 382 Pa. 622. 

Price paid sister corporatkm 

N C —State ex rel Utihties Commission v General Tcl. 

Co of Southeast, 189 SEld 705, 281 NC 318 
60. Ill—Villages of Mrlford v Illinois Commerce 
Commission, 170 N E2d 576, 20 Ill 2d 556. 

N H —Granite State Alarm, Inc v New England Tcl 
A Td Ca, 279 A.2d 595, III N.H 235 

ExcessiTeness of pijke paid for astern 
Ky —Blue Grass State Td. Co v. PuWic Service Com¬ 
mission, 382 S.W2d 81. 

Rednctioii of unamortized portions of benefits 
firom iHTestment tax credit 

Mass —New England Tel & Tel Co v Department of 
Public Utihtics, 275 N E2d 493, 360 Mass. 443, 59 
A.L R 3d 899 
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65. Colo —Colorado Municipal League v Public Util¬ 
ities Commission. 473 P 2d 960, 172 Colo 188, 
app afler remand 502 P2d 945, 180 Colo 74 

Fla-—Citizens of the State of Ra. v. Florida Public 
Service Com’n, 415 So 2d 1268. 

Ill —Village of Milford v. IIHnots Commerce Commis¬ 
sion, 170 N E2d 576, 20 lU Jd 556 
Me.—Continental Tcl Ca v. Public Utihties Commis¬ 
sion, 397 A 2d 1001 

N.C—State ex rd Utilities Commission v. General Td 
Co of Southeast, 189 EE2d 705, 281 NC 318 

66. Miss.—Southern Bdl Td. A Td Ca v. Mississip¬ 
pi Public Service Commission, L13 So 2d 622, 237 
Mbs.' 157. 

69. Ohio—v. Public Utilities Commission, 384 
N.E2d 264, 56 Ohio StJd 367, 10 0.0.3d 493 

An appropriate allowance may be de¬ 
ducted for inadequacy of equipment®^ ^ 

69.5. N.C.—State ex rd Utilitiei Commission v Gen- 
eral Td Co of Southeast, 189 S.E2d 705, 281 
,NC318- 

70. Stndgbt-Uhe method 

(2) Other statements. 

CaL-—Pacific TcL A? Td Co. v Pdibc Uthties Com- 
mtssion 44CalJRptr. 1, 401 P 2d 353, 62 C.2d 634. 
76. Kan.—Sotttfawestem Befi Td. Co. v State Corp 
Cbmnfisi^o^ 3^ P4d. 5^^ 1^2 Kan. 39.. 

page 115 , " j 

ai. Ala—State v Alabama Pubbe Service Commis¬ 
sion, 307 So.2d 521, 2^3 Ala. 553. 
Colo-r-^ountain States Td. A TeL Co. v. Pubbe UtBi- 
^ tics of Cdmmlssion,^ 513 P.2d 721, 1^ Colo 269. 
Deb—Application oiDiamond State Td: Co, 107 A.2d 
^ 78i; 9,fei^^7, njod bgoth.-^ ir3A.2d437, 
I0#e¥rir203./'^i > 

Me.-!>I!ifew England TeL.. A Cb- % Public Utfiities 

0i^mi8^:5Sih4^8,?i! ^ V 
Monfe^llilb^j^ Td. imll^d. Col yji Depart- 


N C—State ex rd Utilities Comm^sioti v Mor^n, 177 
S E2d 405, 277 N C 255, reaffd 179 S E 2d 419. 
278 N C 235 

Ohio—City of Cincinnati v Pdilic Utilities CommissKwi 
of Ohra 119 N E 2d 619, 161 Ohio St 395 
R I —New England Td A Tel Co v Public Unhties 
Commission, 376 A 2d 1041, 118 R I 570 
Vt —In re New England Td A Td Co, 382 A 2d 826, 
135 Vt 527, l^>p after remand 433 A 2d 263, 139 
Vt 578 

Va—City of Lynddxirg v Chesapeake A Potomac Tel 
Co, of Va., 107 S E 2d 462, 200 Va. 706 

EHscretibn 

El —New Engbmd Td A TeL Ca v Public Utiiittes 
CommissKMi, 358 A 2d I, 116 R I 356, ap^ i^er 
remand 376 A 2d 1041, 118 EL 570. 

82. *^Ca$h wtH-kiitg capital” defined 
R I —New England Td A Td Co v Public Utilities 
Ommissjoa, 358 A 2d 1, 116 RI 356, ap^ after 
remand 376 A 2d 1041, 118 RI 570. 

Determinatioa onreasonable 

R I.—New England Td A Td. Co v PuWk Utilities 
OommissKm, 358 A 2d I, 116 R1 356, app afier 
remand 376 A2d 1041, 118 RI 570 

84. Idaho—Petition of Mountain States Tcl A Td 
Ca, 284 P 2d 681, 76 Idaho 474 

Offsets against woridng capital 

Del —ApplicatiCMi of Diamoid State Td Co, 149 A 2d 
324, 1 Storey 525 

85. N C —State ex rd Utilrtics Commission v Mor¬ 
gan, 177 SE 2d 405, 277 N.C 255, reaffd 179 
S.E2d 419, 278 NC 235 

Ohio—City of Cinanjiati v Public Utilities Commission 
of Ohia supra, n. 81 

87. U S —Amcncan Broadcasting Companies, Inc v 
F.CC., CA2, 682 F 2d 25 

Ala.—-State v AMiama Public Service Commission, 307 
So 2d 521, 293 Ak 553 

Ark.—Arkansas Public Service Commission v Conti¬ 
nental Td. Co., 561 EW.2d 645, 262 Ark 821 
Ill—libnois Bdl Td Co. v Allphm, 419 N E 2d 1188, 
50 ra Dec 739, 95 HI App 3d 115, affd 443 N E 2d 
580, 66 m,Dec 654, 93 III 2d 241 
Ind.—Public Service Commission of Ind v Indiana Bell 
Td Ca, 130 N E2d 467, 235 Ind. 1 
Me,—New England Td A Td Co v Public Utilities 
Cora’n, 448 A 2d 272 

Mbs.— Mississippi Public Service Commission v 
Hughes Td Co., Ina, 376 So 2d 1074 
N Y —General Tel Co of Upstate New York, Inc v. 
Lundy, 271 NY.S,2d 216, 17 NY 2d 373, 218 
NX.2d 274 

N C—State ex rd Utihues CoiranissiQn v General Td 
Co of Southeast, 189 SE2d 705, 281 N.C 318. 
Ohio—City of Clcvdand v. Pubhc Utihties Conumssion, 
132 N,E.2d 21$. 164 Ohio St. 457 
Pa. — Wall V. Pennsylvania Public Utility Conpmssion, 
125 A 2d 630, 182 Pa.Stipcr 35 
R.I.—^Ntichadson v. New En^and Td. A TeT Co., 404 
A.2d 799, 121 El 722 

Tex —Southwestern Bdl Td. Co. v. Pdihe Utibty Com- 
imssjon, 571 S.W,2d 5^3 

Held not entlfied to return on earned^ surplus 

La.—Soudiem Bdl TeL A I'd. Co. v. Louisi^-Public 
Service (^Mj^nusstoUr LW ^2d, 372, La 175 

Stockholder of company entitled to return on 
equity not on debt 

Minn.-r-Northwestem Bdl Te{. Cp. v* States 216 
N.W.2d’841, 299.Miiu^ l/ . 

Not guaranteed fidr return , 

EL—New England Td, A Td. Ca-v. PubKc ETtilities' 
Comiuissioi]& 358 1» 116 EL 356<^jg?p-After 

remand 376 A2id' 1041, 118 R I. 570. * 

H^thptical capital structure basis not unreu'^ 
, sonable . 

<lJBr-f-Soath> Central Bdl TeL. Co v Louisiana Public 
Service Cbnunission; 373 So4td 478^ 


page 116 

88. Rate reduction imprt^ia' 

Me—New En^and Tel A Td Co v Public Utilrtitt 
CommissKMi, 390 A.2d 8 

90. Ky —Com ex rd Hancock v South Central Bdl 
Tel Co, 528 SW2d 659 

91. Allowance for attritkm 

Mks —New Engknd Td A Td Co v DqMutment of 
PuMk Utilities, 354 N E 2d 860, 371 Mass. 67 
R I —Burke v New England Td A Td Co. 402 A 2d 
1171, 121 RI 659 

Va —City of Lynching v Chesapeake A Potomac TeL 
Co of Va., 107 S E2d 462, 200 Va. 706, 

92. Ark —Arkansas Pubhc Servia Commission v. 
Lmcoln-Dcsha Td Co., Inc, 609 S W 2d 20, 271 
Ark 346 

Mass —New England Tel A Tei Co v Department of 
Public Utilities, 121 N E2d 896, 331 Mass. 604 
N Y —Forbes Personnel, Inc v Public Service Commis¬ 
sion. 425 N Y.S 2d 657, 74 A.D2d 690 
RI —Michadson v New England Td A Td Co., 404 
A 2d 799, 121 R.I 722 

Tenn —Soathem Bdl Td. A Td Co v Tennessee 
Pubhc Service Commission, 304 S W 2d 640, 202 
Tenn. 465 

Increase held proper 

Cok) —Mountain States Td A Td Co v Public Utili¬ 
ties Comnussioii, 513 P.2d 721, 182 Colo 269, 
Neb.—^Application of Oakdale Td Co, 106 N W 2d 
486, 171 Neb 425. 

Va —City of Lynchburg v Chesapeake A Potomac Td. 
Co of Va, 107 SE.2d 462, 200 Va 706, 

94. Colo —Mountain Slates Tel A Td Ca v PubKc 
Utilities Commission, 513 P 2d 721, 182 Colo 269. 

Minn—Northwestern Bdl Tel Co v State, 216 
N W 2d 841, 299 Miim 1 

N Y —New York Tel. Co v Public Sennet Commis¬ 
sion, 410 N Y S 2d 124, 64 A D 2d 232. 

95. Colo—Mountain State Tel A Td. Co v. Ptri)Mc 
Utilities Commission, 513 P.2d 721, 182 Cola 269. 

DC—Nader v FCC, CA. 520 R2d 182, L72 US. 
App D C 1. 

Pa—Wall V Pennsylvania Public Utility Commtsskwi, 
125 A 2d 630, 182 Pa Super 35. 

RI —New England Td A Td Co v Pubhc Utilities 
Commission, 358 A 2d 1, 116 R I 356, app. after 
remand 376 A.2d 1041, U8 RL 570. 

Va..—Central Td Co v. State Corp CommissiOB, 252 
S.E2d 575, 219 Va. 863 

Discretion held abused 

Colo—Colorado Muniapal League v. Public Ctfiiues 
Corannssion, 473 P2d 960, 172 Cola 188, 
after remand 502 P.2d 945, 180 Colo. 74 
Ohio—General Tel Ca of Ohio v Public Utihtics 
Coranussiott, 348 N.E2d 339, 46 Ohio St2d 28J, 
75 0.0.2d 328 

97. lowar-Gcnctal TcL Ca of Midwest v. Iowa State 
Commerce Commission, 275.N.W 2d 36A 

. La:.—Southern Bdl Td., A Td. Co. v Louisiana Piftilk 
ServiM Commission, 118 So.2d 372, 239 La. 175 
N IVL^^State Corp. Commission v Mountain States TeL 
A td. CO., 270 P2d 685, 58 NM 260. 

NC—State ex rd. Utilities Commission v Staj^ '80 
S.E2d 133. 239 N.C 333. 

EI^Ncw England Td. A Td Co. v. Ebibfic TMi^es 
^Conmus^CMif 376 1041, 118 EL 57(X 

98. Dd«—Ap^c^n of Diamond "State TeL Ca^ IIS 
. A2d 437, lOTeny 203. 
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99. Minn.—^Northwestern, BcU TeL Co. v, SUte, 216 
KW.2d 841, 299 hfimi. 1 

N.H.—New Eng^d Td. A Td. Ca v, Stalfe 183 KOd 
237, 104 N.H. 229 

N J —New Jersey Bdl Td. Ca v ^tkte,' Dept, of Pi^fic 
Utflioes, Bd. of Public Utifify Cbm'rs, 392 A3t 
216, 162 NJ.Sttpci^! 60. 

El—New Enghmd Td. Jb'TeL^Coi v^sBubfio,#!!^^ 
Qpmmissioii, 358 ,A2d I, M6 ET 
remand 376A.2d lp41, U^EL 
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F2ci 860—Hoffman v US. CA Anz. 249 F2d 
338—Massicot v US C A La, 266 F 2d 955 

66. U S —Hoffman v U S, C A Anz . 249 F 2d 338 
—Pugach V Klein, D C N Y , 193 F Supp 630— 
U S V Fuller, D C Cal, 202 F Supp 356—U S v 
Robinson, D C Mo , 311 F Supp 1063 

NY—People v Saperstein, 159 N Y S 2d 160, 2 
NY 2d 210, 140 NE2d 252, cert den 77 S Ct 
825, 353 U S 946, 1 L Ed 2d 856 
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67. U S —U S V Bookie, C A Ill, 229 F 2d 130 

68. US—US V Hill, DCNY, 149 FSupp 83 
Recording by participant not prohibited 
US—Mach V US, CAFla, 352 F2d 85, cert den 

86 set 1350, 384 US 910, 16 LEd2d 362— 
Smith V Cincinnati Post and Times Star, D C 
Ohio, 353 F Supp 1126, affd , C A , 475 F 2d 740 
N Y —N V Simons' Metaalhandel v Hyman-Michaels 
Co, 181 N Y S 2d 267, 7 A D 2d 840 
Old —Cameron v State, Cr, 365 P 2d 576—Williams v 
State, Cr, 507 P2d 1339 

Expectation of privacy 
DC—US V Carroll. DC, 337 FSupp 1260 
Interception of background voice not prohibited 
U S —U s V Lanza, D C Fla , 349 F Supp 929 

70. Persons as to whom statute violated 
US—us V Granello, DCNY, 280 FSupp 482, 

affd , C A , 403 F 2d 337, cert den 89 S Ct 878, 
393 us 1095, 21 L Ed 2d 785, reh den 89 S Ct 
1590, 394 U S 1009, 22 L Ed 790 

Under state statute one who, with¬ 
out the consent of the owner, installs 
or attempts to install a dictograph in 
specified places is guilty of a misde¬ 
meanor, except in the case of a peace 
officer acting under authority.'^® ^ 

70.5. Purpose of statute 

Cal—People v Albert, 6 Cal Rptr. 473, 182 CA2d 
729 

The exception at most prevents the act from being a 
violation of the statute 

Cal —People v Cahan, 282 P 2d 905, 44 Cal 2d 434, 50 
ALR2d 513 

Statute inapplicable to invited listening 

US—US V Bookie, CAIll, 229 F.2d 130 
Cal—People v Cahan, 297 P 2d 715, 141 Cal App2d 
891, cert den 77 SCt 214, 352 US 918, 1 
LEd2d 124 

71. U S —U S v, Bennett, D C Tex , 358 F Supp 580 
Purpose of the statute, etc. 

(3) Other statements 

Okl —Cameron v State, Cr, 365 P 2d 576 

Party line 

Fla,—Williams v State, App., 109 So 2d 379, cert den 
Sup, 113 So 2d 836, reh stricken 113 So 2d 833 

73. Cal—People v Snowdy, 47 Cal Rptr 83, 237 
C A 2d 677 

Okl.—Cameron v State, Cr, 365 P 2d 576 

74, Cal—People v Snowdy, 47 Cal Rptr 83, 237 
C A.2d 677 

Okl —Cameron v State, Cr., 365 P 2d 576 
76. DC—Silverman v U.S, C A , 275 F2d 173, 107 
US App DC 144, revd on oth grds. 81 SCt 
679, 365 U S 505, 5 L Ed 2d 734, 97 A L R 2d 
, 1277. 

Okl —Cameron v State, Cr, 365 P 2d 576 
'‘Oral communication’* not found 
S.D —State v Woods, 361 N W 2d 620 
Divulgence of toll slips held not prohibited 
US—US V Covello, C AN Y, 410 F2d 536 
' PeV register held not interception 
’U.S—In re Korman, DC Ill, 351 FSupp 325, affd, 
CA, 486 F.2d 926 

'77.. ns—TJS v Hill, DCNY, 149 FSupp 83' 


Extension telephone 

(1) In general 

US—US v Guller, DCPa, 101 FSupp 176 
N C —Rickenbaker v Rickenbaker, 226 S E 2d 347, 290 
NC 373 

Pa—Com V Murray, 223 A 2d 102, 423 Pa 37 

(2) However, it has been held that whether listening 
by extension telephone constitutes a prohibited intercep¬ 
tion depends on where the extension-phone is attached, 
that IS, whether the conversation reaches the listener 
before it reaches the parties to the conversation 

U S —Rathbun v U S, C A Colo, 236 F 2d 514, affcf 
78 S Ct 161, 355 U S 107, 2 L Ed 2d 134, reh den 
78 SCt 363, 355 US 925, 2 L Ed 2d 355 

(3) Acts held not to constitute interception under 
circumstances 

US—Rathbun v US. Colo, 78 SCt 161, 355 US 
107, 2 L Ed 2d 134, reh den 78 S Ct 363, 355 U S 
925, 2 L Ed 2d 355—U S ex rel Dixon v Pate, 
C A Ill, 330 F 2d 126, cert den 85 S Ct 165, 379 
U S 891, 13 L Ed 2d 95—U S v Kountis, C A Ill, 
350 F 2d 869, 9 A L R 3d 420, cert den 86 S Ct 
554, 382 U S 980, 15 L Ed 2d 470—Rogers v U S , 
CAOkl, 369 F2d 944, tert den 87 SCt 2125, 
388 US 922, 18 LEd2d 1371, reh den 88 SCt 
20, 389 U S 890, 19 L Ed 2d 205—Coates v U S , 
D C Mo , 307 F Supp 677 

D C —Barbour v U S , C A, 264 F 2d 375, 105 U S 
App D C 89 cert den 79 S Ct 1288, 360 U S 905, 
3 L Ed 2d 1256 

Md —Clark v State, 237 A 2d 768, 2 Md App 756 
Use of surreptitious means 
US—US v Pasha, CAIIl, 332 F2d 193, cert den 
85 SCt 75. 379 US 839, 13 LEd2d 45 

Deliberate connection to party line 
U S —Lee v State of Fla, Fla , 88 S Ct 2096, 392 U S 
378, 20 L Ed 2d 1166 

Aural acquisition 

U S —Smith V Wunker, D C Ohio, 356 F Supp 44 
Fla—State v Tsavans, 394 So 2d 418, app after re¬ 
mand, App 2 Dist, 414 So 2d 1087 

78. US—Irvine v People, Cal, 74 SCt 381, 347 
U S 128, 98 L Ed 561, reh den 74 S Ct 527, 347 
US 931, 98 LEd 1083 

D C —U S V Stephenson, DC, 121 F Supp 274, app 
dism CA, 223 F2d 336, 96 USAppDC 44 
NJ—State v Tamburello, 174 A 2d 11, 69 N J Super 
166 

Pa—Com V McCoy, 275 A 2d 28, 442 Pa 234 

79. U S —Rayson v U S, CA Cal, 238 F 2d 160- 
U S V Hecht, D C Pa, 259 F Supp 581 

D C —U S v Silverman, DC, 166 F Supp 838, affd , 
CA, 275 F2d 173, 107 USAppDC 144, revd 
on oth grds 81 S Ct 679, 365 U S 505, 5 L Ed 2d 
734 

Eavesdropping by extension telephone 
US—Coates v US. DCMo, 307 FSupp 677 
D C.—Ladrey v Commission on Licensure to Practice 
Healing Art in Distnct of Columbia, C A, 261 
F 2d 68, 104 U S App D,C 239, cert, den 79 S Ct 
288, 358 US 920, 3 L Ed 2d 239, reh den 79 S Ct. 
351, 358 US 948, 3 L.Ed2d 353 
N J —State V Vanderhave, 136 A.2d 296, 47 N J Super. 
483, affd. 142 A 2d 609, 27 N J 313 

Switchboard monitoring 

NJ—State v Giardina, 142 A 2d 609, 27 NJ 313 
Acts by telephone company 
U S —U S V Beckley, D C Ga, 259 F Supp 567—No¬ 
lan v U S, C A Okl, 423 F 2d 1031, cert den 91 
S Ct 47, 400 U S 848, 27 L Ed 2d 85 
N Y —People v Stewart, 342 N Y S 2d 127, 41 A D 2d 
399—People v Sierra, 343 NYS2d 196, 74 
Misc 2d 332 

Okl —Cameron v State, Cr., 365 P 2d 576 . 

Overheard conversation 

Ga.—Satterfield v State, 194 S E 2d 295, 127 Ga App. 
528 

Interception by telephone lineman 

U S -^U S. V Ross, C A Ark, 71,3 F 2d 389. 


80. U S —Flanders v U S , C A Tenn , 222 F 2d 163 
—Seeber v U S , C A Anz, 329 F 2d 572''Park- 
hurst v Kling, DCPa, 249 FSupp 315, motion 
den 266 FSupp 780 

Cal—People v Dement, 311 P2d 505, 48 C2d 600- 
People V Wilson, 94 Cal Rptr 923, 17 CA3d 598 
DC—US V Carroll, DC, 332 FSupp 1299, op 
supp 337 FSupp 1260 

Mich —People v Maranian, 102 N W 2d 568, 359 
Mich 361 

NJ—State V Tamburello, 174 A 2d 11, 69 NJ Super 
166 

Intended recipients 

(3) Other matters 

U S —U S V Pasha, C A Ill, 332 F 2d 193, cert den 
85 S Ct 75, 379 U S 839, 13 L Ed 2d 45—Coates 
V U S, D C Mo , 307 F Supp 677 
Cal—People v Carella, 12 Cal Rptr 446, 191 C A 2d 
115 

“Spike mike” 

D C —Silverman v U S, App D C, 81 S Ct 679, 365 
U S 505, 5 L Ed 2d 734, 97 A L R 2d 1277 

81. NY—People v Green, 312 NYS2d 290, 63 
Misc 2d 435 

Ohio—State v Hulsey. App, 239 N E2d 567, 15 Ohio 
App 2d 153 
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Telephone company’s computer trace 
of an incoming telephone call to its 
source at the request of parties receiv¬ 
ing the call, who allege that the call is 
obscene or harassing, is not an ‘'inter¬ 
cept” of the telephone conversation 
where there is no “oral acquisition” of 
the contents of the conversation.®^ 

82.5. Fla —P J V State, App, 453 So 2d 470 

83. Mass—Com v Coviello, 291 NE2d 416, 362 
Mass 722 

N Y —Application for Order Permitting Interception of 
Tel Communications, 198 N Y S 2d 572, 23 
Misc 2d 543 

Replaying of recorded conversation 

DC—US V Stephenson, DC, 121 FSupp. 274, app 
dism , C.A , 223 F 2d 336, 96 U S App D C 44 
Absent conspiracy, mere divulgence of communica¬ 
tion by one who did not personally intercept it or cause 
another to do so is not a violation of provisions of 
Communications Act 

US—Pugach V Klein, DCNY, 193 FSupp 630 
Legally overheard conversation may properly be dis¬ 
closed by law officer if duty so requires 
Okl.—Cameron v. State, Cr, 365 P 2d 576 

84. U S —Huff v Michigan Bell Tel Co, D C Mich , 
278 FSupp 76 

D.C—US V Zarkm, DC, 250 FSupp 728 
Pa—Com v Goldberg, 224 A 2d 91, 208 Pa Super 
513 

Use of pen register to make record of outgoing 
calls 

US—U.S v Gughelmo, DC.Ill. 245 FSupp 534. 
affd, CA, 371 F2d 176—U S v Caplan, DC 
Mich,, 255 FSupp 805—US v Escandar, DC 
Fla, 319 FSupp 295^—In re Alperen, DC Mass., 
355 FSupp 372, affd, CA., 478 F,2d 194 
Iowa—State v Holliday, 169 NW2d 768 
NY —People v Maganl, 319 N Y S 2d 641, 66 Misc.2d 
11, affd 328 N Y S 2d 811, 38 A D 2d 698, affd. 
291 N E 2d 583, 31 N Y 2d 802, 339 N Y S.2d 458 

Pen register records only numbers 

US.—US v Best, DCGa, 363 FSupp U, 1*^ 

NY.—People v Stewart, 342 NYS.2d 127, 129, 41 
A D 2d 399, j 

85. U.S.—Flanders v US, supra, n 80—US v 
Hines, C.AN.C, 717 F2d 1481. cert, den- 104 
set 2656, three cases. 81.LEd.2d 363 and 104 
SCt 2668, 81 LEd 2d 373—US. v. Millet' 
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46, Del —Application of Ehamond State Tel Co, Su¬ 
per . 103 A 2d 304. 9 Terry 317, affd in part and 
Revd m part on oth grds, Sup, 107 A 2d 786, 9 
Terry 497, mod on oth grds 113 A 2d 437. 10 
Terry 203—Application of Diamond State Tel 
Co. 149 A 2d 324, 1 Storey 52? 

Fla —City of Miami v Florida Public Service Commis¬ 
sion, 208 So 2d 249 

Mass —New England Tel & Tel Co v Department of 
Public Utihties, 275 N E 2d 493, 360 Mass 443, 59 
A L R 3d 899 

Held not operating expense 

Cal —Pacific Tel & Tel Co v Public Utilities Com¬ 
mission, 44 Cal.Rptr 1, 401 P 2d 353, 62 C 2d 634 
Md —Chesapeake & Potomac Tel Co of Md. v Public 
Service Commission* 187 A 2d 475, 230 Md 395 
Va—Howell v Chesapeake & Pcriximac TeJ, Co of 
, Virgima, 2U SE2d 265. 245 Va. 549, app dism 
96 S a 13, 423 U S. 805. 46 LEd 2d 26. 

49. Cal.—City of Lcb Angles v Public Utifities Coth- 
mission, 125 CalRptr 779. 542 P.2d 1371* 15 
C3d 680. 

Del —Apfdicatkm of Dtamcmd ^te Tel Co, 107 A 2d 
786v 9Terry 497* mod <m oth grds. 113 A 2d 437, 
10 Terry 203 

Ind —Public Service CommissKWt of Ind v Indiana Bell 
Tel. Co , 130 N.E.2d 467, 235 Ind I 
Kan -—Southwestern Bell Tel Co v State Corp Com¬ 
mission* 386 P 2d 515, 192 Kan 39 
N Y —Rochester Tel Corp v Public Service Commis¬ 
sion of State of N Y, 448 N Y S.2d 827, 87 
A D2d 672, alfd 447 N E2d 40, 58 N Y 2d 874, 
460 NYS2d 492 

Ohio—General Tel Co v Pubhc Utihties Commission, 
191 N E 2d 341, 174 Ohio St 575 
Pa—Big Run Telephone Co. v Pennsylvama Public 
Utility Com’n, 449 A.2d 86. 68 Pa,CmwUh 2% 
Tenn —United Inter-Mountam Td Co v Pubhc Ser¬ 
vice Commission, 555 S W 2d 389 

Federal income taxes 

Ala —State v Alabama Pijblic Service Commission* 307 
So 2d 521, 293 Ala 553 

Cal —Cit\ and County of San Francisco v Public Utili¬ 
ties Commission, 98 Cal Rptr 286, 490 P.2d 786* 6 
C3d 119 

Colo —Mountain States Tel & Td" Co v Public Utili¬ 
ties Commission, 576 P2d 544, 195 Cok) 130 
Del —Application of Diamond State Td Co., 149 A.2d 
324, 1 Storey 525 

La —Southern Bell Tel & Teh Co v Louisiana Public 
Service Commission, 118 So 2d 372, 239 La 175 
Me —New En^and Td & Tel Co v Pubhc Utilities 
Commission. ^ A 2d 8 

Mass —New England Td & Tcl Co v Department of 
Public Utilities, 275 N.E,2d 493* 360 Mass; 443, 59 
A L R,3d 899 

Chip—Oty of Kenton v Pubhc Utilities Commission, 
209 N E,2d 430. 3 Ohio St 2d 71. 

Pa — Wall V Pennsylvania Public Utihty Coirmussion, 
125 A.2id 630, 132 Pa.Super. 35. 
fex—General Tck €5o. of the SUutihwest v. Public 
Utility Ccanmii^oa of Texa^ App.3Dist, 628 
S>W,2d 852* err ref no rev err 
Excess profits tax held not aBowable where not a 
recurring eitpeme anjd due to expire —City of Cincmnati 
V Public U^i^ies Commission, of Ohio, 119 N E2d 619, 
161 Ohio St 395 

Amount of iconic tiaa irccnials 

Fto.—CuY of Miamj y, ©oiida Public Service Conmeos- 
sion* J208 So.M 149, 

Gross receipt taxes^ 

R,I.-nRhodh Mand Consumers’Xouncil v Smith,, 319 
A-2d 643, 113 Rl. 232 

Inyestmept tax credit 


Me.—^ew Btigh^ Td & Tfel. Co v Pubhc Utihties 
" ’ ’ C^oapiisi^oni;. 390 Xld S'-' 



Tolls 

Me—Continental Teh Co v Public Utilities Commis¬ 
sion. 397 P 2d 1001 

50. Charge allocated exclt^^y to local sub¬ 
scribers 
(3) Other matters 

U S —City {rf’ Memphis, Tenn v Southern Bell Tel & 
Td Co, C ATenn, 316 F2d 535 
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52. Pa—Berner v Pennsylvania Public Utihty Com- 
missKxi, 107 A 2d 882. 177 Pa Super 19, revd in 
part on oth grds. 116 A 2d 738, 382 Pa 622 

Pi^ntems Bot aUowsdde as operator expeoses 
Mass.—^New England Td & Td 0> v Department of 
Public Utilities, 354 N E2d 860, 371 Mi^ 67 

53. Ind —United Td Co. of Indiana* Inc v Public 
Service CommissKm, App, 4(X2 N E2d 1013, reh 
den 406 N E 2d 1268 

Md —Clasapeake & Potomac Td Co af Md v Pul^ic 
Service Commission, 187 A 2d 475, 230 Md 395 
N C —State ex rel Utihties Commission v State, 80 
SE2d 133. 239 NC 333 

Pa —Berner v Pennsylvania Public Utihty Commission, 
116 A 2d 738, 382 Pa 622 

lic^ise fee not indud^lc as operatiiig expense 
III—Illinois Bdl TeL Co v Ilbnois Commerce Com¬ 
mission, 303 N E 2d 364, 55 Ill 2d 461 

License contract expense payment 
Kan —^Southwestern Bell Td Co v State Corp Com¬ 
mission of Kansas* 6CKI P.2d 131, 4 Kan 2d 44 
5^, Ill—Illinois Bell Co v Ilhnms Commerce Com¬ 
mission, 303 N.E2d 364, 55 III 2d 461 
Pa —Bemer v Pennsylvania Public Utility Commission, 
116 A 2d 738, 382 Pa 622 

57, CaL—City of Los Angdes v Public Utilities Com¬ 
mission, 102 Cal Rptr 313, 497 P 2d 785 
Pa —Berner v Pennsylvania Pubhc Utihty Commission, 
116 A 2d 738, 382 Pa 622 
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62, Ala—State v Alabama Public Service Commis¬ 
sion. 307 So 2d 521, 293 Ala SSX 
Ohio—Cii\ O' Cie\dand v Public Liili'ios Com-nissioii, 
132 N E.2d 2l6i, 164 Ohio St 457 
Pa —Wall V Pennsylvania Publu: Utility Commission, 
125 A 2d 630, 182 Pa Super 35. 

Tex.—Qty of Weslaco v General TeL Co of the South¬ 
west, Civ, App, 359 S W 2d 260, err ref no rev 
err 

Nev—^Pubhe Service Commission v Contmental Td 
Co of California, 580 P2d 467, 94 Nev 345. 

Amortizatiem of loss obsolescence properly 
denied 

Miss.—^M^^tssippi Public Service Commission v Home 
TeL d>„ 110 So 2d 618, 236 Miss. 444 

Accelerated depredatioiL under, federal and state 
tax laws 

Cal.—Oty of Lps Angeles w. Pubhc Utihities Commis¬ 
sion. 102 Cal Rptr 313* 497 P.2d 785 
7(1* Colo.r-Colorado Muniapai League v PuWkj Util¬ 
ities Commus^n, 473 P.2d 960, 172 Colo. 188, 
app after remand 502 P 2d 945, 180 'Colo 74. 

77. ESqiert testimony ^ 

Ohk>-Mt. Vernon Td^ Cbrp. \ Pabl^b Com- 

' mission* 127 N E:2d »f4/1^ CH^Si 

if ■" i: " ' > 

DfiKretion abused 

Me.-New England Td TcL CoVvf PbhBe Utilities 

Commistion, 390tA.^ A 

- 

pagem . - \ 

79. Calculaik on origiiiat cosf a^ not present 
value 

Kan -^uthwestem BdfTd €b v. State Oifp. Cbm- 
' nussTon* 386 P,2d‘515, 192 Kan 39 

If the straight-line qx appraisal 
methods is used in computing deprecia¬ 


tion, the same system should be used 
in determining annual expense.^ ^ 

793. Tex —Ciiy of Weslaco v General Td Co of 
the Southwest, Civ App, 359 S.W 2d 260, err ref. 
iK> rev err 

81. Or—PaafK Td & Td Co v HiH, 365 P.2d 
1021, 229 Or 437, reh den 367 P 2d 79a 229 Or. 
437 

82. Me—New England Td &. Td Co. v Pubhc 
Utilities Com*tt, 448 A 2d 272, 

Or—Pacific Td & Td Co v Hill, 365 P 2d 1021, 229 
Or 437* reh <len -367 P2d 790, 229 Or. 437 

Reastm for rale 

Kan.—Elkhart Td Co, Inc, v State Corp Commis¬ 
sion, 640 P 2d 335, 7 Kan App 2d 235 
8S, Or—Pacifk Td & Td Co v Hill, 365 P2d 
1021* 229 Or 437* reh den 367 P 2d 790, 229 Or. 
437 

85. Vt —Petition of New England Td. and Td. Co., 
433 A.2d 263, 139 Vt 578 

Separations Baaaoal iqiproval by federal conuna- 
nicatioos comnnssioii 

(1) Idaho—PetitKm of Mountain States Td & Td 
Co, 284 P 2d 681, 76 Idaho 474 
Or—Pacific Td & Td Co HiU, 365 P2d 1021, 229 
Or 437, reh den 367 P 2d 79a 229 Or 437 

Appertknm^t on ba^ of peak load 

(1) Idaho—Petition of Mountam States Td & Td, 
Co, 284 P 2d 681, 76 Idaho 474 

Apportionment held not anreasonable or iinlaw> 
fal 

Ohio—Ohio Bell Td Co, v Pubhc Utilities Cbmmis- 
sion, 184 N E.2d 88, 173 Ohio St 2d 512 

Total company operations considered 
Alaska—U S v RCA Alaska Communications, Inc., 
597 P 2d 489 
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86. U S.—Washington Utthtics and Transp Commis¬ 
sion V FCC, CA* 513 F.2d 1142, cert den. 96 
set 62* 423 US 836, 46 L,Ed*2d 54. 

Or.—Pacific Td. & Tel Co v Hilf, 365 P 2d 1021* 229 
Or 437, reh den 367 P2d 790, 229 Or 437 

87. Alaska—US v RCA Alaska Communications, 
Inc, 597 P2d 489 

Determination h^d valid 

Fla —General Tel Co of Fla v Carter, 115 So 2d 554v 
89. Ohio—Ohio Ben TeL Co v Public Utihties Com¬ 
mission, 215 N*E2d 584* 6 Ohio St 2d 49 
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92. Assessment for forei^a exchange service 
held arbitrary and unreasonable 

La.—Monochem, Inc v Louisiana Public Servicte Oom- 
mission, 172 So.2d 67a 247 U 532. 

The Public Service CJommission can¬ 
not retroactively adjust the (iistribu- 
tion of revenr^s from long-distance 
telephone service tolls made pursuant 
to telephone utilities’ contractual ar- 
rang^ent*’^^ 

9Z5. Fla.—Southern Bdl Td. and Td Co. v. Florida 
Public Swvice Com’ii* 453 Said 780. 

94* La.r-Sottth Central ^Bdl TeL Co. v* Telephpnc 
Secretary Service* Inc*, App., 279 Sa2d 798 
Or.—Holman Tranter Co. v. Pacific Northwest Bdl 
Td Co* 599 P.2d U15, 287-Or 387. , 

Pa.—W U. Td Ca v. Ralph E Weeks Co. 

aware* J,nc, 60 Lack Jur, 11, exocptiODS.jSUs* 14-P* 
& C.2d 426* 60 LackJur. 29* ^ 

RI T-pNew England TeL & Tek Go v Boblie 
Corn'll, 446 A.2d i376^ 
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as m^ttr ^ Intcrett 

DC —Ai^rKaft Insciaag Awoc^lwmv Im: v FCC 
CA m F2«J 121, USApfDC 2^ wt 
^ I? SO w, m %J S H\ n l e2d 874 

mi #icrM»tiiry 

0^1©—AmtnoMi tm Tekfrapl* Co csf OBCinmti v 
Ptifcfec UtJhtiw Com««s«*k, IKJ N E 2cl 664, 40 
Oii©St:hl 83 

DC—New York m C& v FCC. CA, 6^1 
¥M IW 

M© —Sl«e C3t iwl Crt? of Wm Service 

m^wum 

H H,—Stai^ Afewwi, Iwr v New Td 

A Td. Co, 27^ A 2d m IH NH 235 
N Y -OoWcMiid V New York Td C©,, 327 N,YS.2d 
731 6a M»e.M 7^, 337 NYS2d 4W, 40 

A.D,24 125—Oatkilf v PdAc Service Coomm- 
»e«»4OONYS,2dW60AD^7OO 
Seei^ci V I^ifeic Serv«» Ccjosiii^^ 
urn, 2t5 N W M 753, 67 Wk2d 712 

emsUmti U liscrM^ 

ttott 

©iC—Aeweneao Tradd^ Assoewdosjs, Isc, v F C C, 
eA„ 37? F:^ m, m U3,A^DC 236, cert. 
^ m s,ce. m 3«6 U.S, m n LEd jd 374 

9T. mm serwed is to tw» stoles 

0,&—Oeoerd Td O. of the Somtewes* v RoWmon, 
i32 F.Stifp. 

f slBMe sales »ot itocessseaF pemitestoie 
lAC—Ameriesa Tmdto^ Assoas*kj®&, loe. v F.C C, 
CA*, 37? F2d 121, 126 US^App^DC 236, cert 
dea 87 S,a. 973. 3»6 U.& 743. 17 L.Ed2d 874. 
9^ DC—New York Td Co v FCC, CA,. 63! 
F2d 1057. 

I g7. -and Pro- 

iRulgation of Rate Schedalas 

psee 126 

9. Alaatew —0,S. y RCA Ainska CommtmtcatiofiiS, 
lac., 597 P 2d 487 

DajhK^^^-CQtoeado Mpmcipal League v. PdiEc Uoiktes 
CecamuA 591 P.2d 577, 197 Coto. 106. 

Tex.—CJ&, ctosd in So«aiiw»tern Bdl Td Co. v 
{toossoa lDdc|)eiMkRt Sdool Dm., 397 S.W,2d 
41^422. 

Effect ef pcomatgated rate 

Vt—C^emer V Fbow Te* Ox, 163 AM 838, 122 Vt 

sa 

RjAesdieii^ construed 

Md—New Td A Td Go. v, Pdite Utanties 

fWtonte^ 362 A,2d 741 

N y,—New York Td. Co. v. Pd>fic Scrviese Commis- 
dosv 4t0 RY.SLM t2A 64 AD.2<I 232. 

I2L NJ.—Abd Holdiftg Ca, lac. v AaierkaR Dist 
■Td C3b^ 350 A,2tf 292, t3« NJ,Sapcr, 137, afftl. 
37i AM IH, 147 NJ^Sttpea ^ 

Twk..—A iepawgr v. Se^dflwesSera BdS Td. Qx, CsvApfi., 
^ &WM 93X 

By Spaaimx? v. Nonhwe^ern 
mC3bw*304 NW.2d8T2. 

^ %iOL'—^P^toaer v. Sos^iwestont BdB Td Ca, 428 


Vt —Petittm nf New England Tel and Tel Co. 433 
A 2d 263, 139 Vi 578 

!8. U—Smith Central Bell Td Co v Telephone 
S^etarj ServKC, Inc . App., 279 So 2d 798 
22. Cd “C»t> of tos Angeles v Pubiic Utihues Cmn- 
125 CalRptr 779. 542 P2d 1371. 15 

C3d 6®8 

§ gg. -Enforcing Compliance 

with Established Rate 
Schedule 

12S 

24w U S,—<:^Com*n©ii«»t«?ii Systems, Ine, v South 
Central Bdi Td Co.. DCTcnn, 346 FSiipp 487. 

§ -Relief against Unreason¬ 

able Rat^ 

M, Ertoen^ toM tosMTIc^i^ 

Ohio—Crossfaan v. Puhhe Uttlitks Commission, 214 
N Eld 666, 5 Ofera Sl.2d 189 
Pa,-~Zacker v. Pftfw»sytvai«si Pd)to Utiltty Comnws- 
skm. 401 Aad UH, 43 Pa.Cmwlth 207, 

A telephone users^ association is not a 
person or corpora^on affected by an 
order increasing telej^one rates so as 
to entitle it to maintain an action for 
rednetion.^^ * 

31^, DC—Tdqjtoaie Lbers Ajs’n v. Pd>lic Service 
CcKnnussion of District of Cblumbia, App, 304 
A M 293, oert clen 94 SCt 1448, 415 U.S. 933, 
39 L.Ed 2a 492, and 94 set 1449, 415 U S 934, 
39 L.Ed.2d 492 

§ 9 i. -R^Iatloit by Commis¬ 

sion 

Library References 

Telecommunications <s=>307, 0OS, 
3S2 et seq, 

Modem Legal Forms Ch. 55, 
PubEc Utilities. 

32. n.C —AmerKan Broadcastnig Companies, Inc. v 
F C,C, CA.,. 643 F2d SIX 207 U.S App.D C 68. 
Mmn—State By Spasam v. NOTthwesterp Bd'l Td, 
C€>,304NW2d87i 

Mo,—State ex rd Oty of West Plains v Public Service 
Cosaiijo^SM^ 310 SJWM 921 
Mooet-^rScate ex rd Oisen v Public Service ComnuS' 
309 P2d im, 131 MoBiE. 272. 

Ndx.—In tn Applfcarioo Not,. 30466, 230 N W,2a 190, 
19451 

N. y.—wWm Oni^Td Co. v. RCA Ccwnniu- 

: mcatWtoc., 373N:.YS.2iI^X83Misc.M964 

HCX.Stote; ex Td IMlKaies CdbunisskMi 

V. City of Wtoo^ lI4SE.2d 7^^^ NC 640. 
N,D.—Ntsthwestera ’ Td Qv v,' iHagen, 234 

N,W,2d841 ' 

of Nocwd^ vi ^Pubtic Btffities ConYh of 
CMoi 438 if.E2d 425; I Otoa SLSd W, I O.RR. 


Jurisdictioii exclusive 

Ark—General Tel Co of Southwest v Lowe, 569 

5 W 2d 70, 263 Ark 727 
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Colo—Cdorado Municipal League v Public Utilities 
CcannitssKifi, 591 P.2d 577, 197 Colo 106 
Me.—New England Tel & Tel Co v Pubhe Utilities 
Cminmston, 390 A 2d 8 

Mkh—General Tekpbone Company of Michigan v 
Michigan PulAc Service CommissKMi, 67 N.W2d 
882, 34! Mich 620 

N.Y.—F. H Voo Damm, Inc v New York Td Co, 
303 N,Y.S.2d 763, 60 Misc.2d 677—New York Td 
Co. V Pubic Service Coimti^sion, 315 NY.S2d 
327, 64 Misc-2d 485, revd 320 N Y S 280, 36 
A D 2d 261, mod 272 N Eld 554, 29 N.Y 2d 164, 
324 N YSM 53 

Order fix£^ rates to <me state not btodii^ in 
another sdate 

US—Generd Td. Co d the Southwest v. RolMnson, 
DC Ark, 132 F.Supp. 39 
RMes tovohtog adverttotog in directory 
NY—Sdonion v Pubhe Service Commission, 146 
NYS2d 439, 286 App Div 636, app den 149 
N Y.S.2d 234, I A D 2d 793, 

Additiomd fee for ni^iibli^ed numbers 
Pa,—Zucker v Pennsylvania Public Utility Commrt- 
sion, 401 A 2d 1377, 43 PaCmwIth 207 
34. Colo —City and County of Denver v People ex 
rd Public Utilities CommissKMi, 266 P 2d 1105, 
129 Colo 41 

Ohio—Ohio Cent Tel Corp v Public Utilities Com- 
mission, 140 N.E2d 782, 166 Ohio St. 180 
36. Wis—Wisconsin State Tel Ass'n v Pubhe Seriice 
Commission of Wisconsin, App, 314 N W^ 2d 873, 
105 Wis2d 601 

Improper re^dsdion not shown 
Mo—State ex rd. General Tel Co of Midwest v 
Pubbe Service Commission, App, 537 S W 2d 655 

38, Mo.—State ex rd. Oty of West Plains v. Public 
Sovice Commission, 310 S W 2d 925 

N M.—State Co^ Commission v Mountam States Tel 

6 Td Co., 270 P.2d 685, 58 NM 260 

Ohio—Keco Industries, Inc v Oncmnati & Suburban 
Ben Td Cd,, 141 NE2d 465, 166 Ohio St 254, 
cert den. and app dism. 78 S Ct, 267, 355 U E 
182, 2 L.Ed.2d 187. 

39. N.C.—State ex rd Utilities Ccmimission v State, 
80 S.E2d 133, 239 N.q 333. 

41. Tex.—Southwestern Bdl Td Co. v, City Port 
Arthur, C5 vAk>»» 491 S.W,2d 187„ err ref no rev 
err. 

44^. Cofex—Colorado N^tmictpal Lea^e Public Vtil- 
rtics CdiiHaissiQn, 591 P2d 577, 197 Colo. 106. 
45. Cal—Paciec Td Td Co. v. Publk Utilities 
CommissiBn, 44 CaLRptr 1, 4B1 PJ2d 353, 62 
, C.2d 634. . - ^ 

Va.—Chy of LynchbnsgfV. Chess^peake & Potomac Td 
^ Co ipT,SjE2d 462, 200 Va. 706, 

s^^RevisIbii rater ' 

Ndi.—City of Set^WufE v. United Td. Co, of the 
W«X£, l66N.tod yA l7i,Neb. 2^ , . ' 

'' ' ' * tf" i 

^ ' pm '' r ^ 


4|i||R^nible ta rates dtatged for adv^rttoe- 

V.Yc-.-So&iaeas v. PubEc Servioe Cbminissioii,. 146 
t 439v 286 App.Dn^. 636; app. <ten 149 

,,, I AJE>^ , 

more Hiaii' raiote ctmteact 
Yt Sout^weaqm. B# id Co., CAJRan., 
; ^Ca v. Flor- 

^2,E,Supp. 977, 
485 P2<^|3^ ' ^ : 






H6 


R.I.—New England Td & Td Pi^ UtOities 

qton5j,4fi6A,2cr0m . . 

Va<—Stepts^ofPao^ Comity ^ Chesapeake 
& Potonjac, td Co., 182 $E2d 30. 21? Va 57 

cofflmimfcto^ns systeras , 

(>L—Gbaxmenoid Cqinxpuaic^tipBk, lup^ v. Public Udl’ 
kies CommisaaoTi. W FM SB, SQ q.2d 512, *pp. 
79 ECt 722, mVS. 119, 3 L.BL2d 674 
^ ^^5^9 te. 

Pu^ 




46. Pa.—Wan v. Pennsylvania Public tFfility ComnUs- 

Skw* T25 ,ALlf’6|0^ |B3r^ i'u ' 

DirectoJTnssjalia^‘6|$ri^ ^ ^ 

Pa,.-T-Zuckcr v, POTnsyh^a Pi^lfc' tSmunis* 
skm, 401 AM 1377, 43 Psu&wi^ 209.‘- <' ' " 
5(K’ Ala.—Akibania Pi^kjSemcc (^mpission v. 
Southern Bdt Td ^ 

Ala., 361, ^ t ^ ^ 

^ Dd.— 4 pp^caI|o^ pf 

,103'A,2d^?9^Ti^ 
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N M —Mountain States Tel & Tel Co v New Mexico 
State Corp Commission, 563 P 2d 588. 90 N M 
325 

R I —New England Tel & Tel Co v Public Utilities 
Commission, 358 A 2d 1, 116 R I 356, app after 
remand 376 A 2d 1041, US R I 570 

52. Cal—Pacific Tel & Tel Co v Public Utilities 
Commission, 44 Cal Rptr 1, 401 P2d 353, 62 
C2d 634 

54. NY —New York Tel Co v Public Service Com¬ 
mission, A D, 434 N Y S 2d 727, 77 A D 2d 332, 
app dism 442 N E 28 831, 53 N Y 2d 838. 440 
NYS2d 186 

55. Fla—Southern Bell Tel. & Tel Co v Bevis, 279 
So 2d 285 

Minn—Northwestern Bell Tel Ca v State, 253 
NW2d 815 

N.M —Mountam States Tel & Teh Co, v New Mexico 
State Corp Commission, 563 P 2d 588, 90 N M 
325 

Ohio—Duff V Public Utilities Commission, 384 N E 2d 
264, 56 Ohio St 2d 367, 10 O O 3d 493 
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58. N Y —New York Tel Co v Public Service Com¬ 
mission, 315 N.YS2d 327, 64 Mtsc2d 485, revd 
320 NYS2d 280, 36 A D 2d 261, mod 272 
NE2d 554, 29 NY 2d 164, 324 NYS2d 53 

63. Idaho—Petition of Mountain States Tel & Tel 
Co, 284 P 2d 681, 76 Idaho 474 

N Y —New York Tel Co v Pubhc Service Commis¬ 
sion, 315 N YS.2d 327, 64 Misc.2d 485, revd 320 
NYS.2d 280, 36 A.I>2d 261, mod 272 NE2d 
554, 29 N Y 2d 164, 324 N Y S 2d 53 

Vitcating order 

Fla—Boyd v Southeastern Tel Co, App, 105 So 2d 
889, cert discharged, Sup, 114 Sc 2d 1 

Date rates fixed 

N C —State ex rel North Carolina Utilities Conimission 
v Western Carolina Tel Co. 132 SE2d 873, 260 
N.C 3159 

64. N C —State ex rel Utilities Commission v Gener¬ 
al Tel Co of Southeast, 184 S E 2d 526, 12 N*C 
App 598, mod on olh grds 189 S E2d 705, 281 
NC 318 

Statute inapplicable to rednctioa of rates 

La —Southern Bell Td & Tel. Co v Louisiana Pubhc 
Service Commission, 134 So.2d 61, 242 La 24 

67. Va.—Chesapeake & Potomac Tel Co v Arling¬ 
ton County, 192 S.E2d 772. 213 Va 339 

68. Change in permanent rates 

(2) Other matters. 

Alaska—US. v RCA Alaska Communications, Inc, 
597 R2d 489.. 

The service of notice, etc. 

(2) Other matters 

Ohio—Duff v Pubhc Utilities Commission, 384 NJE.2d 
264, 56 Ohio St 2d 367, 10 a0.3d 493 

Old—Oklahoma Users of Pubbo Utihtics Services v 
Southwestern Befi Td Co. of Okl, 289 P 2d 968. 

69. U.S,—EBusiness Aides, Inc. v Chesapeake & Poto¬ 
mac Td Co. of Virginia, C.A Va, 480 F 2d 754* 

N M.—^Mbuntain Slates Td & Td. Co v State Corp 
Commission, 337 P 2d 943, 65 N M 365 

Discretion of commission 

Wash.—State ex rd, Pacific Northwest Bdl Tel Co. v. 
Washmgton Utilities and Transp. Oamm^on, 403 
P.M 73, 66 Wash.2d 4U 
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70. Ala—General Td Co of Soutbcasj.v ^abama 
Public Service Commission, 335 So.2d 151, deca¬ 
gon after repaand 340 So.2d 1118 

Hawaii—Qty and County of Honolala v, Pubhc Utili- 
dfesr Conmjissibitr 1^80, 53 Haw 431, 

N,C.^Sate"eDtTelMor^ Carolftja Utlljtie^ Coinmission 


State commission's string to claim vRdatkm 
of rights 

U S —Pubhc Utilities Commission of State of Cal v 
U S . C A Cal, 356 F 2d 236, cert den 87 S Ct 55. 
385 U S. 816, 17 L Ed 2d 54 

72, Ala —General Td Co of Southeast v Alabama 
Public Service CommissKwi, 335 So 2d 151, dcci- 
sKm after remand 340 So 2d 1118 

Promulgatton of reasonable rules and regula¬ 
tions 

D C —Telephone Users Ass’n v F C C, C A , 375 F 2d 
923, 126 US App DC 178 

73, Suspension of r^es 

N M —Mountain States Td & Td Co* v State Corp 
Commission, 337 P 2d 943, 65 N M 365 

74, US—American Td & Tel Co v FCC.CA, 
487 F 2d 865 

Wis—Mid-Pkms Td, Inc v Pubk: ServKc Commis- 
sion, 202 N W 2d 907, 56 Wis2d 780 

Notice held sufficient 

U S —Preston County Light & Power Co v Public 
Service Commission ci WVa., DCWVa., 297 
F.Sapp 759 

Mass —New England Td & Tel Co v Department of 
Public Utihties, 363 N E2d 519, 372 Mass. 678 

Wis—Wisconsin State Td Ass’n v Public Service 
Commission of Wisconsin, App, 314 N W 2d 873, 
105 Wis 2d 601 

Unnecessary as to rule limiting liability 

D.C—Bird V Chesapeake & Potomac Td Co, Mun 
App, 185 A 2d 917 

75, Neb.—City of Scottsbluff v United Td Co of the 
West, 106 N W 2d 12, 171 Neb. 229 

Ohio—Duff V Pubhc Utilities Commissicm, 384 N E 2d 
264, 56 Ohio St 2d 367, 10 OO 3d 493 

Vt—Carpenter v. Home Tel Co, 163 A 2d 838, 122 
Vt 50 

76, Good cause not shown 

Fla —Boyd v Southeastern Tel. Co, App, 105 So 2d 
889, cert discharged Sup,, 114 So 2d 1 

Waiva* of notice 

US—Aroencan Td. & Td. Co, v JFCC, C.A, 487 
F,2d 865 
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83, Neb —^Application of Oakdak Tel Co., 106 
NW 2d 486, 171 Neb, 425. 

84. Discretion abused 

Ittd —Indiana TeL Corp. v Pi*hc Service Commission 
of Ind., 171 NE2d Ill, 131 IndApp 314 

88, Mo —State ex rfel. City of West Flams v Pubhc 
Service Commission, 310 S.W 2d 925 

Ohio—Ohio Bdl Td Co. v Public Utilities Commis¬ 
sion, 2^15 N E 2d 584, 6 Ohio St,2d 49 

R I —^Rhode Island Consumers’ Council v Smith, 302, 
A.2d 757, 111 R.I 271 

Evidence held property excluded 

La._Southem Bell TeL Td. Co v. Louismna Public 
Service Commission, 118 So 2d 372, 239 La 175. 

89. D.C,—American Ticking Associations, Inc v 

F.CC, CA, 37T P2d 121, 126 US App DC 
236,, cert. den. 87 SO. 973, 386 US 943, 17 
LEd^d 874. ' 

91. Pifrticular' eyideiice hdd erroneous^ re¬ 
ceived 

Dd —Application of Diamond State TcL Co, supra, n 
5a ' . 

94. D.C—Amencan, Tnidsing Assomtiotig, Inc, ,v 
F.CG, CA^ 37T F^’l21, U4.Xl)p.D.C 
236, cert den, 8f S.Ct 973, m, U;si 943, 17 
LJaL2d874. , , 

Mass.—New En^lapd Td. & Td Co v Department 6f 
Pt^Mc mUtiiSs, 2T5N!.E.2d 493, 360 'MassC'443^'59 
AJL.R;3d 899'> 

N.Y-^GiepekI Tel?. (3oC of Upstate New Yoj?k,' JIna v. 

< Lund^tiTl 216,. 17 NY2d 373, 21^ 

N.E2d 274. ^ 


Ohio—Mt VeriMMi Td Ctwp v Pubhc Ut*ht»« Com- 
missjou. 127 N E 2d 14. 163 Ono St 381 
Pa —Berner v Pennsylvania Public Utifety Comnusswu, 

116 A 2d 738, 582 Pa 622—Wall v Pennsyivama 
PublK; Utility Commis^cm, 125 A.2d 63a 182 Pa. 
Super 35 

Vt —Petition of New England Td, and Td Co, 433 
A 2d 263, 139 Vt 578 

96. Pa —Wall v Pennsylvania Pubhc Utdity Cosnnus- 
sion, 12$ A 2d 63a 182 P^Super 35 
Resolutiem of conflicts in evidaice 
R I —Rhode Island Consumers’ Cotmal v, &nftb, 302 
A 2d 757, 111 R I 271 

98. N K —Granite State Alarm, Inc v New Engkcid 
Td & Td Co. 279 A 2d 595, 111 NH 235 

General order of commisston 
Ill —ViUa^ d Milford v Illinois Cocmnerce Ccwnmis- 
SKm, 170 N E2d 576, 20 III 2d 556 
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99. Requisites 

Ohio—Conneaut Td. Co v Public Utilities Commis¬ 
sion, 227 N E 2d 409, 10 Ohio St 2d 269 

1. Ind —Indiana Tel Corp v Public Service Commis¬ 

sion of Ind, 171 NE2d 111, 131 IndApp. 314 

2. Denial of rehearing held abu^ of discretion 

N Y —New York Tel Co v Put^ic Service Commis¬ 
sion. 272 N E2d 554, 29 N Y.2d 164, 324 N,Y.S.2d 
53 4 

3. N.Y —General Tel Co of Upstate New York v 

Lundy, 256 N Y S 2d 87, 22 A Did 439, affd. 218 
NE2d 274. 17 N Y.2d 373, 271 NY.S.2d 216. 
N.C —State ex rel Utihties Comrmssicm v Chapd HMl 
Td Co, 183 SE2d 802, 12 NCApp. 543, cert 
den 184 S E 2d 887. 279 N C 729 
Pa.—Bcn«r v Pennsylvania Public Utthty Commission, 
116 A 2d 738, 382 Pa 622 
Examiner’s report 

D C —Amencan Trucking Associations, Inc. v. F.CC,, 
CA, 377 F2d 121, 126 U.SAppDC 236, cert, 
den 87 SCt 973,^86 US 943, 17 LEd.2d 874 

4. Mo—State ex rel. City of West Plains v. Pubhc 

Service Commission, 310 S W.2d 925 
N Y —Geiwral Td Co, of Upstate New York v Lundy, 
256 N Y S 2d 87. 22 A D 2d 439, affd 218 N E2d 
274, 17 N Y 2d 373, 271 N.Y S.2d 216 
R I —New England Tel. & Td Co. v Public Utihties 
Commission, 358 A 2d 1, 116 R1 356, app. after 
remand 376 A.2d 1041, 118 RI 570 
SD—^Application of Northwestern Bell Td. Co^ 98 
N W 2d 170, 78 S D 15 
Evidence held admissible 

Miss.—Southern Bell Td. & Tel Op. v Missmippi 
Pubhc Servioe Commission, 3J3 :^2d 622, 237 
Miss. 157 

5. Mass—^New England Tel. & Td. Co. v. Depart¬ 

ment of Pubhc Utilities, 275 NE.2d 493, 360 
Mass, 443, 59 A,L R.3d 899 
N-M —State Corp. Commission v Mountain States TeL 
Td. Co., 270 P,2d 685, 58 N.M. 269. 

Pa.—^Wall v Pennsylvania Pubhc Unhty C^mimssion, 
125 A.2d 630, 182 Pa.Sttpcr 35 
RI —^Mtehadson v New -England Td & TeL Co, 404 
A.2d 799, 121 R.L 722. 

Vt—^Petition of New Eng^d Td. & Td. Co, 136 A 2d 
357. l20ytl8L 

7, Me.—New Engknd Td. & TdL Co. v, Pubhc UtiK- 

pes Ossuniu^oa, 390 A 2d 8. 

8, N,Cr—State ex rd. Utilities Commission v. Morgan, 

177 SJE2d 405, 277 N.C. 255, op. reafld. 179 
S.E2d 419, 27 N.Q. 235. * , 

Vt—PeUtioa of New England TeL & Td. Co,, 136 A,^ 
357, 120 Vt. 181 

'Ffaidftigs held insufficient J 

Or—Pacific TeL & Td Co v. HiH, 365 P 2d mi, 229 
, Or. A37r tch -den, 567 P 2d 790, 229 ,Qit 43^, 
IL N.C—State ex rd Utihties CommissionC#- 
oUna Td & Td Co, 80 S.E2d 643, 239 N:CL ‘ 
' 675—Stfteex reU Utilities Cfommksion v. Qdiei^ 
Tds Co,, of Sbutheastf 189 S.B*2dt 7Q5, 281 N.b.’ 
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tx rcl LfibtMrs Cmmmvm v S<^H 
em T«i A Td 18^ SE2d 777, 

H C 4i 

ptgt 13S 

14, -Cm *-« Aafctes WMk Uftfetw Com 
mmmm. 102 C*1 Ikptt Ml 4^7 P2d 785 
Ei#a^ Td A Td Co v 
PiMc Uninws, 343 NE 24 519, 372 Ma-w^ 471 
oS ladk^adent Td Co 87 

N 715. l4 N«i> 49 

m Co » P«fefec Utifem 

m n>n.M m, m ct^b 271 
1 ^ Cote,—Oy Mb Crnsm ^ « 

fd. Utftiies CoBfiR0iai»e®, fM J105 

*29 Gate 41 

IP^-.Wi« V PMm C&mmkmgm, 

%tS AM 43©, 182 35- 

IT* m €@ v tlid^ Om 

wmmm 215 N,E-2«I m 4 Oteo St 2d 
E^teee h«M safflcM 
m—WilM» A Co. us, CAW., 335 F2d 788. 
mt«i»85S.a im 3^US 951, l3LEd2d 
mm®ti»4Sa. 643. 382 US454 13 L Ed 2d 
523. 

Ate.—Generd Td Co of Soetliets* v AMma Pdrfic 
Setnat (Msmissacm, 335 So 2d 151, deet^on aft^r 
wmaad 3^ So2d 11II 

CM—To»Md Utbty Ra«e Ncwmitotion v Public 
imiesIComtssMit. 149 Cd Rptr 692. 585 P 2d 

m.ncMm 

Cold—€3«y «f«l Coiisiy of Denwsr v Peopte ex rd 
Pufe&e Utiitees Cosastbsskm, supra, a. 15 
D,C—^ABoenean Trud&uig A<ssoc9i«ioiis. I®: v. F C C., 
€A, 377 R2d 121, 126 USApp-DC 236, cert 
«te». 87 SO W 384 U.S nX 17 LEd 2d 874- 
TdqDteMO U$«s Ass's, Inc. v P0l»bc Sctvkm Ccmh- 
nnsston of Disinct erf Cduiotea D C, 271 F.St^ 
393. 

Pte—General Tel. Co. of Fla, v, Csrtert 115 So 2d 554 
G»—WTTI Broadcasaers. fnc. v Lloyd, 227 SE2d 
m, mcMAp^ 115. ♦ 

yL..-Soi«J«m BcH Td, A Td. Cd V Lmnsiana PuWk 
S drvioe OonssKsteB, 118 SaM 372, 239 La, 175 
Mb—Td. A Td. Co, v. PtAfac UdBties 
CoaHfBtestes, 39C3A,2d 8. 

Mass .—'Hem l&igtewd Td. A Td. Cos. v. Deparmrott of 
PMiSc UWIties^ 343 H.B.2d 519, 372 Mass. 478 
Mtear—Soadbeas Befi TeL A Td Ox v Mississippi 
Pdbfic Service OwmBagskm, 113 Sa2d 622, 237 
Kfos. 157. 

N,K.—State V. New En^tend TeE A Td. Co., 173 A 2d 
728; 103 N.H. 394—G&raiwte State Atem, Ino. v 
Htm EngteBti Td- A Td Qx. 279 A.2d 595, Ill 
RK. 23S 

New teEseyMTeiCb. V Statev Dept of PublK 
U^tie^ Bti, of Pd)ife IMSty Corners, 392 A 2d 
2ES m HJJSmpec m 

NJA—Td, A TeS C3tx v. New Mexico 
^ate Oorp, OoTOodssioia, 543 P.2i3 588, 90 NAl 

m. 

StiPte ex id. Noriif Cteo^ titffit&s € 

M. Hfestoo Td, Ox, 144 S.B.^ 487, Z46 RC 450 
Pa,—WaB V, Pcrai^yteSinia Pttbtl: O^y Conjinissikm, 
125 63a 182 PaSoper, 3S 

ToEu^-^r-SoiblK OeatTal Bdi Td. G:>. y. Xeon^see PobBc 
‘ IServtee A|>p„ 579"SW:M 42^ 

Vb—oTFfcw Td. A Td- Ox, i36 A 2d 

isi; ^ ' 

ex rel Bell Td Ox v 

' ^ Wtetetegten Ttew»p,<bmji^^ 403 

r * ‘mM '7^ ^ Wasted! 4It 

Acl^ iam^Bcient ' 

Td: O^ V, ^ Owp. Cm- 

' mtedoa,. sm 192 llart 39, * 

liii^Sv4:^85sls^|pfPd!^'Slgrvte^O^^ Hdm 

" ex lid of Naremg 

SW2d 

;>f ^ 

Co,, 


tws V Morgan. 177 S t 2d 405, 277 

NC 25\ reafld 179 SE2d 419. 278 NC 235 
t^#o—Duff V Publit. Ulihiies Cummiswtw. 384 N E 2d 
264, 56 f'ftiKi St 2d 367. 10 OO 3d 491 
21. Cokv —Cdtwado Municipal League v PuWk Unl¬ 
it^ Ctwimisswcwi. $91 P 2d 577. 197 Cote 106 
Del —Apfslicauom of !>iamoiid State Tel Co, 107 A 2d 
786. 9 Terry 497, rkxJ on otfe grdv 113 A 2d 437, 
10 Terry 203 

D C —MCI Tctecfwmnttnicatiom Corp v F C C. C A , 
627 F2d 322. 200 USAppDC 269 
Kan.—Souifewesteni Bell Td Co v State Cofp Com- 
Hmsioii. 386 P2d 515. 192 Kan 39 
Mtsa.—Bay Springs Tel Cix, Iwc v Pubhc 

ServKte Cc«fi»ii^sie»i, 370 So ^ 694 
Mo,—Warner v S<mhwmem Bdl Tel Co, 428 
S.W2d 596 

N C —Slate ex id North Carolina Utilities Commvssaon 
V Oty of Wrfsoti, 114 SE2d 78a 252 N C. 640 

Order iieM raHd 

Cal—Toward Utiluy Rate Nofmatewion v Pirfrfic 
Utihti« CoBwniSMOfl, 149 Cal Rptr, 692, 585 P 2d 
491. 22 C 3d 529 

D C—Chesapeake A Pcxomac Tel Co v Public Ser¬ 
vice Commnssk)®, App, 330 A 2d 236 
Id^o—Petkteo of MouiKain States Tel. A Tel Co, 284 
P2d 681, 76 Idaho 474 

La —Southern Bell Td A Tel. Co v Ltwisiana PuWic 
Service OKnmmiofi. 94 So 2d 431, 232 La. 446— 
Southern Bell Tel A Tel Co v Louislam Publte 
Service Comirussion, 134 So 2d 61, 242 La. 24 
Me —New Er^l^id Tel A Td Co v Public Utilities 
Cofimtissiem, 390 A 2d 8 

Ohio—ArcacBa Td Co. v Pubic UttKtbs Commission, 
389NE.2d498, 58 0feteSst2<l 180, 12 DO 3d 182 

Ahrogaticm of prior order 
ladL—Indiana Td Coq> v Piibhc Seryke Commission 
of Ind. 171 NE2d 111. 131 IndApp. 314 

Order construed 

La.—Southera Bell Td A Td Co v Louisiana Public 
Service Commesion, 134 So 2d 61, 242 La 24 
Ohm—Ohm Coroirattee of Cmtral Station Eke Protec¬ 
tion Ass'n V Public Utilities Commission, 364 
N E2d 3. 50 Ohio St 2d 169, 4 OO 3d 369 
Tex —Houston Independent School Dist v Southwest¬ 
ern Bell Td Co„ Qv App, 376 S W 2d 375, revd 
on otb gixte, Sup., 397 S W 2d 419 

Reductkiii of rate 

Eowa:—General Td. Co, of Midwest v Iowa State Com- 
R^roe Commissioti, 275 N,W.2d 364 
H H.—New En^and TeC A Td, Co, v State, 183 A.2d 
237, 104 Ra 229. 

Ohio—Ohio Btfl Td. Co, v Pu^ Utdtues OomoHsaKHi 
of Ohio, 429 REM 10^; 68 Ohio St.2d. 193. 22 
O,0-3d 432, 

Vb—Centrd Td, Co, v. State Com, Ctemmassmtfc, 252 
SlEM 575, 219 Vb 863. 

Order held not ss^flcient^ eic^cit 
La —MteBOchem, Inc. v. Lca^iaaa Servioe Cepa* 

nuKiioB, 22! So.2d: 504. 2^ La, 1047 

Order htnyid 

Mb-r-New Epgiand TeL A Td. Op, ,Pd>Ec UtBitics. 
CoquaussKHi, 390 A M & 
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23, Miteicipal Lee^gap v- l^blic U^- 

e<ftumtsskmj 591 P;2a $77, 197 pito, 106. 
Fte—^OTida Td. Corp. v, Cartw, 70 So.2d 508. 

La.—tdbttrche Td. Oex, Inc. v. Lotusiana Fubltc Scr- 
Cotoxn^on, 367 SoM 1174,. 

MtXprS^e «x rd, Qeite^Xd Qx of Midwest v 
, ^rnce QjtnmMqni 537 655 

VI,—^tiod of Ndw^agland Td \jck Qhr'XM A 2d 

' ytet; hnd . 

' ;Sf^1(2Nnbnsskd^6^#^1^ 


Witbkildii^ approval of increa^ until improve¬ 
ments completed held proper 
Fla—United Tel Co of Fla v Mayo. 215 So 2d 609, 
app dism 89 S Ct 1589 394 U S 995, 22 L Ed 2d 
774 

25. Cal —Toward Utility Rate Normalization v Pub¬ 
lic Utilities Commmiyn, 149 Cal Rprtr 692, 585 
P 2d 491. 22 C 3d 529 

DC—Telephone Users Ass'n v Public Service Com¬ 
mission of Dtstnet of Columbia, App, 304 A 2d 
293, cart den 94 SCt 1448, 415 US 933, 39 
L Ed 2d 492, and 94* S Ct 1449, 415 U S 934, 39 
L Ed 2d 492 

Iowa— General Td Co of Midwest v Iowa State Com¬ 
merce Ccmmission, 275 N W 2d 364 
Vt —Petition of New England Tel A Tel Co, 136 A 2d 
357, 120 Vt, 181 

tmproper consideratioiis 

Ky —Public Service Commission v Cftizens Tel Co, 
412 SW2d 880 

Mass —New England Tel A Tel Co v Department of 
Public Utifittes, 354 NE2d 860. 371 Mass 67 
M. Idaho—PctitKMi <rf Mountain States Td A Tel 
Co, 284 P 2d 68L 76 Idaho 474 
Pa.—Wan V P^nsylvaiwa Public Utility Commission, 
125 A2d 63a m Pa Super 35 
Eveuts oeasrrl^ sabsequeiit to date of increase 
not con^dered 

N C —Slate ex rd North Cardma Utilities Commission 
V Western Carolina Td Co, 132 S E 2d 873, 260 
NC 369 

27- Idaho—Petition of Sates Td. A Td. 

Co. 284 P M 681, 76 Idaho 474 
M j _State V. New Jersey Bell Tel Co, 152 A.2d 35, 30 
NJ 16. 

Okl—Blakeley v Corporatten ConrmMSSion, 332 P.2d 
1103 

pg.__Wail V, Pennsylvania Public Utility Cocnnwsskm 
125 A2d 63a 182 Pa Super 35 

28. Caf—Pacific Td A Td Co v Rliblic Utilities 
' ComnussKm, 44 Cal Rptr 1, 401 P2d 353, 62 

C.2d 634 

Mass —New Engiland Td A Td Co v Department of 
Public Unijttes, 275 N E 2d 493, 36G Mass 443, 59 
A.ER 3d 899 

RI —Rhode Island Coosumers* Cotradi v Smith, 302 
A.2d 757, IH RI. 271 

Va.—Ceotral Tdv Co, v State Cwp Comimssion, 252 
SE2d57a219 Va. 863 

DeterminatitHi as to amotmt of avaihible income 
El —New Engtend Td A TcL Co. v Puhhc Utthties 
Commksioii, 358 A 2d 1, 116 R.I 356, app. after 
remand 376 A2d 1041, US EL 570. 

29. RI —Rhode Island Consumers' CaunciL v Smith, 

302 A 2d 757, 111 RJ 271 . 

30. Mks.—M ississippi Public Service Commission v, 
Hughes Tel Qx, Ipc, 376 Sg6,2d 1074. 

- Or.—Padfiam A TeL Co. v. pi, 367 P.2d 79a 229 
,Of. 437. . ^ 

■ ' _ tfSH 137 _ ^ ; 

31* Ddy-^Aj^^catls^^ StateTeL Co., 107 

* A,2tL186^ f Tfeccy' ^7. ^aod on otji, gsdg,.' U3 

42 ^^.mTcErym ,/w 

La.—SocEthiiyesteni Stetp^ TcL v. 

Service t5G ^ ' t> 

Me.—I^isw A T^^Co-. v! Pa^c Ud&s 

Ctemmisaojv A.^8, *,, , - * i , 

Mass,—New Bnj^aud A Tdk Ox v, Itepartment of 

'Pubhe UffKt^-.275 493,360 44?, 5? 

AER.3d 899. * 

Midi—FlQrtbtt T<9. 'Co. f. Service 

Commisiitet^ 14-^ |^WM>3a^ 
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Mieb—General Telej^Kme Company of Michigan v 
Michigan PuWic Service Commission, 67 N W 2d 
882, 341 Mich 620 

35. Ohio—Arcadia Tel Co v Public Utilities Com¬ 
mission, 389 N &2d 498, 58 Ohio St 2d 180, 12 
00 3d 182 

36. Alaska—^US, v RCA Alaska Communications, 
Inc, 597 P 2d 489 

Xex —General Tel Co of the Southwest v City of 
Wellington, 294 S W 2d 385, 156 Tex 238 

37. Mich —General Telephone Company of Michigan 
V Michigan Public Service Commission, 67 
N W 2d 882, 341 Mich 620. 

39. US—Booth V Ameriam Tel & Tel Co, CA 
Ill, 253 F2d 57 

Md.—Renehan v. Public Service Commission, 188 A.2d 
566. 231 Md. 59. 

40. U S—^DeKalb County, Georgia v Southern BdEl 
Td & Tel. Co., D.C Ga, 358 F.Supp 498, affd, 
C.A, 478 F.2d 700. 

41. U S —^Booth V American Td. & Td Co., C.A 
lU, 253 F2d 57. 

DC—Lamb v Hyde, C A, 223 F2d 646, 96 US.App 
DC 181 

Fla.—Cde v. Southern Bell Td & TeL Co, App, 221 
So 2d 200. 

Idaho—^Mountain States Tel. & TeL Co v Jones, 267 
P.2d 634, 75 Idaho 78 

42. Cal —Commercial Communications, Inc v Public 
Utilities Commission, 327 P2d 513, 50 C2d 512, 
app dism 79 SQ, 722, 359 US 119, 3 L,Ed.2d 
674, cert, den and app dism 79 SCt. 896, 359 
US 341, 3 L.Ed2d 927 
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46. Order suspending rates held reviewable 

N M —Mountain State Td & Td Co v. State Corp 
Commission, 337 P.2d 943, 65 N M 365 
48. Cai—Pacific Td A Td. Ca v. Public Utilities 
Commission, 44 CalRptar. I, 401 P.2d 353^ 62 
C2d 634. . 

Nd)—City of ScottsblufT v United TeL Ca of the 
West, 106 N W 2d 12. 171 Neb 229. 

SB. ’m —Chesterfidd-hfedora Td Co, v. IHuwis 
Commerce Ccuumission, 226 N.E.2d 855, 37 IIL2d 
324 

Ohio—Mid-America TeL Co, v. Public Utilittes Com¬ 
mission, 182 NE2d 319, 173 Ohio St. 333, cert, 
den. 83 SQ. 45, 371 U S 831, 9 LEtLld 68, rch, 
den. 83 S.Q. 205, 371 US 906, 9 LEd.2d 168 
Tex —City of Athens v Gulf States Td Co, Qv. App, 
380 S.W.2d 687, ref. no rev. err 

55. Mont —State ex rd Olsen v Public Service Com¬ 
mission. 283 P.2d 594. 129 Mont, 106. 

56. Cal—Pacific Td A Td Ca v Public Utdibcs 
Commission, 44 QiLRptr L 401 P 2d 353, 62 
C2d634 

N.C—State ex rd Utilities Commission v Southern 
Be|l TeL A Td, Co., 189 S.E2d 777, 15 N.C.App 
41. 

Ohio—Ohio Bell Td Co. v. Public Utilities Commis¬ 
sion, 215 N E2d 584, 6 Ohio St.2d 49 
T«x.- 7 Qcjieral Td Co, of the Southwest v Qty of 
WdUpgtpn, Ov.App., 279 ^ W.2d 922, revd. on 
otE grtfe., 294 S.W 2d 385, 156 Tex. 238. 

Ffn^ng 

La.—Southern iBdl Td A Teh Co v. Loubiana Public 
' Sdvice CoHuniadon, L34 So.2d 61’, 242 La. 24. 

57. r^^o-^Petiiron of Mountahi States TeL A Td 

2S4,P.2d 681v 76 Idaho 474. 

. Kan.—Southwestern Bdl TeL Co. v State Corp. Com- 
missioiv 386 P.2d 515, 192 Kan. 39 
ta.-i^thj»restem States Td Ca v. Louisiana Puhhc 
Sorv^" Cbmmiksion, 15Q So 2d 543, 244' La. 1— 
. Bi»pttaL,«eryicel3Sst No. 1 of St. Landty Pandt v. 
' Lbmdana iNiiblic Service Commission, 186 So 2d 
^ 566, 249 La; 210 

Montl^tete de Public Service Commis- 

^. 8^. m M^tv 272, 

' a^4,’i'Ne!W» Eiig&nd Td 


Pa.—Pennsylvania Retailers’ Associations v Pennsylva- 
ma Public Utility CommissKWi, 440 A 2d 1267, 64 
Pa.Cmwlth 491 

Tenn—Southern Bell TeL A Tel Co v Tennessee 
Pubk: Service CommtssKMu 304 S W 2d 640, 202 
Tenn 465 

58. Cal—Pacific Td A Td Co v Public Utilities 
Commission, 44 Cal Rptr 1, 401 P 2d 353, 62 
C2d 634 

Mks.—S outhern Bdl TeL A Td Co v Masissippi 
Pubhc Service Commisacwi, 113 So 2d 622, 237 
Miss 157 

Adndssibility of evidence 

Tex,—General TeL Co trf the Southwest v City of 
Eden, 293 SW2d 753, 156 Tex 168 

In some circumstances the burden of 
proof is on the commission.^® ^ 

58.5. Snspensiou of rates 

N M.—^Mountain States Td A Td Co v State Corp 
CommtsSKHi, 337 P 2d 943, 65 N M 365 

59. AdmissibiUty of erulence 

Ind -Public Service Commission of Ind v Indiana Bell 
Tel Co, 130 N E2d 467, 235 Ind 1 

60. Mich—General Td Co of Mich v Michigan 
Public Scrvke Commisaon, 67 N W 2d 882, 341 
Mice 620 

Transcript of evidence bdfore commission, etc, 
Idaho—Mountain States Td. A Tel Co v Jones, supra, 
n 41 
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61. Mich—General Td Co of Mich, v Michigan 
Pubhc Service Commmion, 67 N W 2d 882, 341 
MicE 620 

6X Idaho—Mountain States Td A Tel Co v Jones, 
supra, n 41 

63. Ala —State v Southern Bell Td A TeL Co, 148 
Sa2d 229, 274 Ala. 288 

La.—Southwestern States Td. Co v Louisiana Pubhc 
Scmcc Commission, 150 So 2d 543, 244 La 1 
Tex General Td Ca of die Southwest v. City of 
Wellington, O.App., 279 S.W.2d 922, revd. pn 
oth. grds., 294 S.W.2d 385, 156 Tex 238. 

Vt.—^Petition of New England Td. A TeL Co„ 136 A 2d 
357, 120 Vt 181 
Evidence held suffident 

AEdca—US v RCA Alaska Communications, Inc., 
597 P.2d 489 

Cola—City and County of Denver v People ex rd 
Pubhc Utihties Ccwnmission, 266 P.2d 1105, 129 
Colo. 41 

nL—Villages of Milford v Illinois Commerce Commis¬ 
sion, 170 N.E2d 576, 20 IlL2d 556 
Ind.—^Public Service Commission of Ind. v Indiana Bdl 
Td. Co, 130 N.E2d 467, 235 Ind. 1 
Mont.—State ex rd CMsen v Public Service Commis¬ 
sion, 309 P.2d 1035, 131 Mont 272 
Ohio—Qty of Oevdand v. Public Utilities Commission, 
132 N-E2d 216,164 Ohio St 442—Crty of Kenton 
v Public Utihties Commission, 209 N E2d 430, 3 
OEo StJd 71 

Pa.—Berner v. Pennsylvania Public UtiHty Commission, 
116 A.2d 738, 382 Pa. 622 

Xex,—Qty of Houston v Southwestern Bdl TeL Co., 
QvjCpp. 263 S.W.2d 169, err ref.—Qty of Athens 
V Gulf States Td Co., C5v App, 380 S.W 2d 687, 
err. ref no rev dr. 

(2) To support other matters. 

Md.-ir-Chesapeake ^ Potomac Td. fky Mdv v Public 

Service Commission, 187 A.2u 475, 230 Md 395 
Tenn-—Southern Contmental Td. Co. m RahiFoad and 
Public UtdiU^ CoitHiussipn, 301 S,W.2d 387, 201 
Tenn, 692T-5Quthern Bdl Td A Xd, Od. V Ten¬ 
nessee Public ScrHce Commission, 3b4 S.W 2d 640, 
201 Tenn. 465. ‘ ^ 

Evidence held insufficient 

(T> Soiitheni Bdl Td. A Td Getv. Misdsap- 

' pi Bubhe ShrHcc Commission, 113 So.2d 622,237 Miss, 
157. 
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<3) To siiow other matters. 

La —Moraicbem, Inc v Louisiana Pubhc Semcc Com- 
missioti, 221 So 2d 504, 253 La. 1047. 

Mass—New England Td A Tel Co v Department of 
Pdshc Utilities, 354 N E 2d 860, 371 Ma^ 67 
Or-Pacilk Td A Td Co v Hill, 365 P 2d 1021, 229 
Or 437, rch den. 367 P.2d 790 229 Or, 437 
65. U S—Smith Central Bdl Td Co v Pubhc Scr- 
VK» Commhsion Kentucky, 420 376 

Ohio—Keco Industries, Inc v Ondbmiui A &iburt»an 
Bdl Td Co. 141 N E2d 465. 166 Ohio St 254, 
cert (ten and ^ip den 78 S O 267, 355 U.S 182, 

2 EEd.2d 187. 

InjnnctioB propedy denied 
U S —Moutam States Td A Td Co v AriaMia Corp 
Commissioii, DCAnz., 331 FSaj^ 1167 
Cob—Mountam States Td A Td Co v Pubhc Utili¬ 
ties Commission. 491 P 2d 582. 176 Cob. 457, 
Mont —Mountam States Td A TeL Ca v. Pubhc 
Service Commission, 338 P.2d 1044, 135 Mont 
170 

67. Cob—Mountain States Td A Td Ca v Publw 
Utilities COmmissiCHi, 494 P2d 76(, 177 Cob 332 

Tex.—General Td CO of the Southwest v Oty of 
WdUngton, Civ App, 279 SW2d 922, revd on 
oth gnb, 294 SW.2d 385, 156 Tex 238 
DmratkHi of injunction 

Tex —City of Athens v Gulf States Tel. Co, Civ App., 
SaJ S W 2d 687, err ref no rev err 

68 . Tex —General Td Co of the Southwest v. Qty of 
Wellington, supra, n. 67 

69. Tex—General Td Co of ihe Southuesr v Qty of 
Wellington, 294 S W 2d 385, 156 Tex 238 

70. Idaho—Mountain States Tel A Td. Co v Jones, 
supra, n 41 

Tex —City of Houstem v. Southwestern Bell Td Co, 
Civ App. 263 SW2d 169, err ref—General Td 
Co of the Southwest v Oty of Eden, 293 S W 2d 
753, 156 Tex 168—City of Carrollton v South¬ 
western States Td Co, Civ App , 381 S W 2d 401, 
err. ref no rev err 

71. Tex —City of Houston v Southwestern BcU Td 
Co, av.App.. 263 SW2d 169, err ref—Qty of 
CarroUton v. Southwestern States Td Co, Ov. 
App., 381 S.W 2d 401, err ref no rev err 
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72. Tex —City of Houston v Southwestern Bdl TeL 
Co, supra, n 70 

74. Tex —General Td Co. of the Southwest v. Ghy of 
Wellington, supra, n 67 

81. Idaho—Mountain States Td A Td. Co v. Jones, 
280 P2d 1067, 76 Idaho 241. ' 

Tex—General Td Co of the Southwest v. Qty of 
Eden, 293 S.W 2d 753, 156 Tex 168. 

83. Alaska—U-S v- RCA Alaska Communications, 
Inc., 597 P 2d 489. 

Cal—^Paafic Td _A Tel Co v. Public Utihties Com¬ 
mission, 44Cal-Rptr 1, 401 P.2d 353, 62 C.2d 634. 
Cob—Qty and County of Denver v People ex rd. 
Public Utdmes Commission, 266 P.2dr 1105, 129 
Cob 41 

Del—Appheation of Diamond State Td Co, 113 A.2d 
437, lO'Terry 203 

Ind —Pubhc Service Commission of Ind v. Indiana Bdl 
TeL Co, 130 N.E2d 467, 235 Ind 1. 
M(L-=-Cheshpeake A Potomac Tel Co of Md. v Public 
Service, Commissioii, 187 A 2d 475, 230 MtL 395 
Mbss-^cw England Td, A Td. Co. v Department of 
Pubhc Utilities, 363 NE2d 519, 372 Mass. 678. 
N.M.—State Corp. Commission v. Mountam States Tel. 

A TeL Co., 270 P 2d 685, 58 N,M 260. 

N.C—State ex reL No^h Carolina Utihties Commisaon 
V. Westco Td C6., 146 S.E 2d 487, 266 NT.C 450 
O^-Pamfic Tel A Td Co. v. HilU 367 E2d 790,2^9 
‘ ’>Or 437. 

TeniL—Soothem Bdl. Td. A TeL Co. v, Tennessee 
Public Sdnee Ootramssion, 304 S.W.2d 640, 202 
^ * Tenn. 465. , ‘ 

yt>-Chcsshiiie V. New England Td, A.'Xd4 Go.„ 4^ 
A.2d 1106, 139 Vt. 323 . 
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84, Vm —M i v Clwtapeakc A 

mm Td Cn Va , 10^ S E 24 462, 200 Va m 

INtte 141 

ISi, Rttis Bril Ed Co v S«al« Cmp 

CesiMswisaaon, ^ P24 515 192 Km ,19 

Pa.—Btenwpr * PMic Utility Cofwnmicm. 

107 Aid mX W PaSaper 19. rcvd to oa 
pds, no A 2d 7I». >82 Pa 622 

RI —Rtexle tsfaaid Co«»ik:iI v Small, XXZ 

AM 757. Hi RI 2?i 

Was*,-"®^ «» Id. Ptacdk Noftfewast Bdl Tei Co v 
Unistra Tramp CcrararaBrai. 403 
rM7X6k^«^Mm 

90, Eaffewid Td & Td Co v Stmc, 183 

A,2d 137, 104 H,H 229 

H,Y.—Weaaora Td. Co. v RCA Giofed Caraara- 

ramiraiA lac.. 373 N ¥,S.3d 432, 83 Misc ^ 964 
SiCTotr w Pttratjdvai^ Utility Counraission, 
ft. 85. 

88. Ootei—CSolorado Maaic^ Latfoe v Public Util- 
me$ €mam^mm 473 P2<i m 172 Colo 188, 
Sppt li&er feramid 5C^ P^ 945, IK) Cok> 74 

NJL—En^tad Td A Tei Co v State, ^ A 2d 
m 113 Nji m, 

RC—^1^ ra id itetlim Ccaamu^cm v Southern 
Bdl Td. A Td Co. 189 S.E2d 777, 15 N.CApp 
4L 

01^—Ml Ven^ Td Corp. v, Utihtics Com* 
idsrani, 127 M.E2ct 14, 163 Ofeio St 381 

R.I .—Hew Ei^^aiKi Td, A Td Co, v Pd?^ Ut^ties 
Osra’a, 446 A.2d 1376. 

aft-^l^licatioo of Nortiarasrara BcM Td. CO.. 98 
RWJM ITOt 78 SD, 15 

8^. Mas5.-^4ew Eagirad Td A Td CO v Depart- 
racra of Pub8c Utthties, 275 N E2d 493. 360 
MmK. 443. 59 A.LR.3d 899 

MN.—Sraabem BeS TdL A Td. Co. v Mts&tss}pt» 
Fiibik: Servlee Cooinmsioa, 113 So 2d 622. 237 


Mo —Stale ex fd City d" West Platm v Putdic Servtce 
CoromissioB. 310 $W 2d 925 
Okl —Oklahoma Userx of Pudic Utilttiet Service v 
Soulhimtem Bell Td Co of Okl, 289 p 2d 968 
R ! —Rhode IxJaod Cofisumers' Council v Smith, 302 
A 2d 757. Ill R I 271 

Tex —General Td Co of the Southvwxt v City of 
Eden 29.3 SW 2d 753, 156 Tex 168 

9. Ohio—City of Kenton v Pufeltc Utilitus Commis¬ 
sion, 209 N E 2d 430, 3 Ohio St 2d 71 
Va —County Bd d Arlington County v Chesapeake A 
Potomac Td Co, 182 SE2d 34, 212 Va 64 

IR. lad —IftdMusa Td Cmrp. v PuWm ScrvKte Com¬ 
mission of Ind. 171 NE2d Ill, 131 Ind.App 
314 

C^MO—Cky of Marion v Pd>k; Utilitim Comnmsioo. 
119 N Eld 67. 161 Ohm St 27A 

The court may extend the time for 
trial in a suit to set aside the order of 
the commission. 

10.1. Mont—State ex rd Olsen v Public Service 
Commissioo, 283 P2d 594, 129 Mmit 106 

11. D.C-—AmerKan Trucking Associatioiis, Inc v 
FCC, CA, 377 F2d 121, 126 USAppDC 
236, cert den 87 SCt 973. 386 U S 943, 17 
LEd2d 874 

Fla.—Genera! Td Co of Fla v Carter, 115 So.2d 554, 

&Tor ia fftiliare to show rdiadoa between physi¬ 
cal working ct^tfd md expansion 

Berner v PenR$ylva>nia Public Utility Commission, 
U6 A2d 738. 382 Pi 622 

Compliance with kw requirements 
Fk.—^Florida Retail Federatmn, Inc v Mayo, 331 
So 2d 308 


mm 157. 

Tesra,—Somhexn BcR Td. A Tel Co v Tennessee 
PuMie Sdvke Coomttssioa, 304 SW.2d 640, m 
Terax m, 

H M — Sme Coep. Coimmsiskm v Mountam 
Srattt Td A Td Ca.,^supra. si 83 

91. R.L—Rhode Isiaad COnstmiers^ Counc^ v Small, 
302 A.2:d 757, 111 R,L 271 

SD—^Apphcation of Norfikwe^eni BeE Td Co.. 98 
NW2d I7(X 78 SD 15 

9®. Mich.—General Tei Co. of Mich v. Michigitti 
Puljhc Service Commission, 67 NW.2d 882, 341 
MtcE 62a 

9^ kfcd»>—Mountain States Td. A Td Co. v Jones, 
267 P.2d 634, 75 Idaho 78, 

Idaho—Moimtam States Tel A Td Co. v Jones, 
f%ie^ R. 98, 

X f>d—Applwatam of Diamond State Td Co., Su- 
AJk 304v a£Ed. in part and revd in part 


No error in detmminatiofl 
Va.-—Secretary of Defense v, Chesapeake A Potomac 
Td Co. of Virginia, 225 S.E2d 4H 217 Va. 149. 

12. New EngBand Td A TeJ. Op. v Depart¬ 

ment of Pubhc Ualitks, 275 N.E2d 493, 360 
Mass, 443, 59 ACER 3d 899. 

Wts.—Wisconsm State Td Ass’h v Pubhc Service 
ConwnBSKKi of Wisconsm, App., 3H N W.2d 873, 
105 Ws,2d 601 

15» Cai.—Oty of Los. Angdes v. Pubhc Utilities Com¬ 
mission, 102 Car.Rptr 3l3y 497 P.2d 785 
C0lo.r—Cdorado Mtuoicipd League v. Pubhc IMities 
Comnussioa, 4T3 PJ2d 960, 172 Cok). 188, app 
trffer remand 502 P.2d 945, 180 Colo. 7^ 

Ind—^PuWic Service CommisdoR of Ind. v. Ibdiana Bell 
Td Co., 130 N.E2d 467, 235 Ind. T 
Tex.—Southwestern Bdl Td. Oo. V, Public IMil^ Com^ 
mission, 571 SW 2d 503 


gKk, Sup.., 107 A 2d 786—Application of 
Td. Co., 107 A2d 786, 9 Terry 
Odi, grtk 113 A,2d 437, 10 Terry 

- 

Td A Td Co. v Pubhc Utibties 
390 A2d 8. 

V'^^Td. Co, V. Pul^ic Service Commis- 
' ^ nTr 77 AJX2d 332, app. disnu 

83^53 N.Y,2d 838,440 K Y.S.2d 186. 


Lbmsfima Pubhc 

m<A.2d 

F'j'i'fih^^.! i-f'' ■ ‘ ’ 

|K '<^,0.4. ■^eim 


Reversal held' error 

III —Village of Apple River v. lOmois' -CoRimecce Cmn- 
musion, 465 N.E2d 329> 18 H'l2d 518 

14, Colo—Mountain States Td A Td Oo. v 'PuWic 
Utilities Commission, 502 P2d 945, 180 Oolo. 74 

Ind.—Sizemore v PuhUc Service Commtsston, 177 
N.E2d 743, 133 Ind App 51, rch. den 178 NJE.2d 
557, 133 Ind.App 51, petition dism I80 NJE2d 
232, 242 Ind 498 

Miss.—Mississippi Pubhc Service Commission v Rome 
TdvCo., 110 So 2d 618. 236 34s 444. 

15., Dd.—Appheation of Diamond State Td Co, U3 
A.2d 437, l6 Terry, 203. ^ 

^ :^aBd rak not condnaed fai effect 

^CidC-4CE6^'qf Xps Apgeles y Public Utilities Commis- 

■' v>; 

jd» pon su- 


Rdf^I to onJfflT commi^NMi to detorroine cer¬ 
tain matters held not error 

Wash —State ex rel Pacific Northwest Bdl Tcl Co v 
Washington Utilities and Transp Commission, 403 
P 2d 73, 66 Wash 2d 411 

17. Mass—New England Tel A Tcl Co v Depart¬ 
ment of Public Utihties, 354 NE2d 860, 371 
Mass 67 

R I —Rhode Island Consumers’ Council v Smith, 302 
A 2d 757, 111 RI 271 

Term —Southern Continental Tel Co v Railroad and 
PuWw Utilities Ccmimissioo, 285 EW 2d 115, 199 
Term 122—^Southern Contmental Td Co. v Rail¬ 
road imd Pikihc Utilities Commisraxi, 301 S W 2d 
387, 201 Tenn 692. 

18. R I —Rhode Island Cemsumers’ Counoi v Smith, 
302 A 2d 757, 111 RI 271 

Bmid ceotmaed pesdmg fikM detmniiiation 
Ala.—Alabama Public Service CcanroisMon v Southern 
Bdl Td A Td Co. 106 Sold 163, 268 Ala 312, 
op supp and refc den 113 Sold 503, 269 Ala 
361 

Miss. —Mtss^ppi Public Service CommisMon v Hmne 
Td Co, no Sold 618, 236 Miss. 444 

19. Mass.—New England Td A Tel Co v Depart¬ 
ment of Pubhc Utilities, 121 NE2d 896. 331 
Mass. 604—New England Td A Td Co v De¬ 
partment of Public Utilities, 275 N E 2d 493, 360 
Mass 443, 59 A L R 3d 899 

Tenn —South Central Bell Td Co v Tennessee Public 
Service CommissKWi, App, 579 S W 2d 429 
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22. Ill —City Chicago v Illinois Commerce Com¬ 

mission. 123 N E 2d 500, 4 III 2d 554 

Mich—General Telephone Co of Mich. v. Michigan 
Public Service Commission, 67 N W 2d 882, 341 
Mich. 620 

23. Unkiportaiit errors k computatioii 

Kan —Southwestern Bdl Td. Co v State Corp Cewn- 
mission, 386 P2d 515, 192 Kan 39 

24. Del.—AppKcation of Dianmnd State TeL Co., 149 
A.2d 324, I Storey 525 

D.C.—^Tdei^ne Users Ass^n v Pubhc Service Com- 
DiKSion of Dtstnet of Odiimbia App, 304 A 2d 
293, cert den. 94 EQ 1448, 415 US 933. 39 
EEdL2d 492. and 94 S.O 1449. 415 U.S, 934. 39 
EEA2d 492. 

N R—New Enghmd-Td. A Td. Co, v State, 302 A 2d 
814v 113 HH. 92, 

Tenoi—Southern Bdl Td A Td. Co v. Tennessee 
Pubhc Service Commisstpn, 304 EW,2d 640, 202 
Tenia 46E 

25. CsL— of Los Angdes v Public Utthties Com- 
, mission. t02 CalJRptr. 313, 497 P.2d 785 

27. Tenn —Southern Bdl Td A Td Co. v Tennessee 
Pubhc Service Commission, 304 S W.2d 640, 202 
Tctttt.465 

Rule inapplicable where rate held erroneoua 

CoJo.—Mountain States Td. A Teh Co. v Pubhc Utih- 
' ttts fcothmia^. m P:2d 94^, 180 Colo 74, 

A company v^hicK prevails 

ori app^ ptlvlic service eom- 

mission rate adjustment order is not 
^tiljed to the faYprafeji^ rulmg ^ 
given retroaciivia tiiaitete of' 

the commIsBioBk ^^Mn2Ied OEder by 
means of ‘a retrospects rate-mak- 

mg^.^’5 i * ' 

29.5, Detr—Public Servicq v>.f^ii^<^ State 

Tefephqne Co.^ DeL^pea:,jr AS^ 1^5^^ 

3fX AJa^ttr—U.S. y. RCA i^^laskt ^bttanukcdipns, 
Inc.. 597 P4d 489, ^ ^ ^ m 

^ ^ . pagea^il ' 

Yfucious-^otiher te 
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40.5. Conn—Cny of Hanford \ PuWw; Utilities 
Commission, Com PI W A 2d 844. Conn 
Sup 244 

ChargiRg company for costs of transcriiH on 
appeal held not error 

Wash —State ex rcl Paafic Northwest Bell Tel Co v 
Washington Utilities and Transp Commission, 403 
P2d 73, 66 Wash 2d 411 

Oaim postponed until cost data avaiiahle 

Mass.—New JEngland Tel & Tel Co v Department of 
Public Utilities, 354 NE2d 860, 371 Mass 67 

41. U,$'—Comtronics, Inc v Puerto Rico Tel Co, 
CA Puerto Rico, 553 F 2d 701 

DC—MCI Telecommunications Corp v F C C, 
C A , 665 F 2d 1300, 214 U S.AppDC 482, app 
after remand 717 F.2d 1429, 230 US App DC 
372 

Hearing 

(2) OthCT matters. 

U S.—Wilson & Ca V U S., C A.IIL. 335 ¥M 788. 
cert den 85 SCt 1082, 380 U.S 951, 13 L Ed 2d 
968, remd 86 S Ct 643, 382 US 454, 15 L Ed 2d 
523 

DC—Associated Press V FCC, C A , 448 F2d 1095, 
145US.App.DC 172 

Continuing as to rates for press 

US—Wilson & Co V US, CAIll, 335 F2d 788, 
cert den 85 SCt 1082, 380 US 951, 13 L Ed 2d 
968, cert gr 85 S Ct 1091, 380 US 950, 13 
LEd2d 968, remd 86 SCt 643, 382 US 454, 15 
L Ed 2d 523 

Intervention 

US—Wilson & Co. V. U,S, CALI, 335 F2d 788, 
cert, den. 85 set 1082, 380 US 951, 13 L Ed 2d 
968, cert gr 85 SCi, 1091, 380 US. 950, 13 
L Ed 2d 968, remd 86 S.Ct 643, 382 U.S 454, 15 
L Ed.2d 523 

Matters considered 

US—Wilson & Co V US. CALI, 335 F.2d 788, 
cert den 85 SQ 1082, 380 US 951, f3LEd2d 
968, cert gr 85 8,0 1091, 380 US 950, 13 
L Ed 2d 968, remd 86 S Ct 643, 382 US 454, 15 
L Ed 2d 523—National Ass’n of Motor Bus Own- 
ersv FCC,CA,460F2d 561—American Tel 
& Tel Co V F C.C., C A , 487 F 2d 865. 

Notice 

US,—Wtlsoii & Co. V US., CAllI, 335 F,2d 788, 
cert den 85 SCt 1082, 380 US 951, 13 L Ed 2d 
968, cert gr 85 SCt 1091, 380 US 950, 13 
L Ed.2d 968, remd 86 S.O 643, 382 US. 454, 15 
- LEd2;d523. 

Participation of commissioiL counsel in decision 

US.—Wilson & CO V US.. CA.nL. 335 F2d 788> 
cert, dent 85> S.a. 1082* ^ U.§. 951, 13 JLEtUd 
968, cert gr 85 SCt 1091^ 380 U.S. '950, 13 
LEd.2d'968, remd. 86 S.Ct. 643, 382 U S. 454, 15 
LEcf2d 523 

Review of denial of interventiou 

tr.S.- 7 -Anafencan Cojmsnumcattqns A^’ti v U S, C A., 
298 ^.2d 648, ' 

Notice and begging provisions held not applica> 
ble , ^ 

. U^S.r—Pub&'UtiUttes QwnRns^on of State of CaL v 
US., C A:CaI, 356 F.2d 236, ce^t. den. 8.0 35, 

Stativeofiini^oii without righbtti partic^mte in 
legWgttve 


u;s.— Pnl^ x^lijtde? Comroijjpion pf State of OL v 
US, F,2d 236,,cert.^den. 8TS 35, 

, 385piv'lri|^,;'l7^lEd2d54. ‘ 



Evilfence 

U S —American Tel & Td Co v F C C , C A , 449 
F 2d 439, app after remand. 460 F 2d 561 

D C —Associated Press v F C C , C A , 448 F 2d 1095, 

145 USAppDC 172 

Different charges for press 

D C —Associated Press v F C C , C A , 452 F 2d 1290. 

146 US App DC 361 

“Telpak** proceeding 

U S —American Tel & Tel Co v F C C, C A., 449 
F 2d 439, ajjp, after remand. 460 F 2d 561 

D C —Aeronautical Radio, inc v F C C . C A, 642 
F2d 1221, 206 US.AppDC 253, cert den >101 
SCt 1998 and lOl SCi 1999, 451 US. 920. 68 
L Ed 2d 311, and 101 S Ct 2059. 451 U S 976, 68 
i Ed 2d 357 

Dimi rok of staff manber 

U S —^Ammcan Tel, & Tei Co, v F C C, C A, 449 
F 2d 439, app after remand, 460 F 2d 561 

Variatios m diar^ not necessarily disertmiaa- 
tory 

D C —Associated Press v FCC,CA,452 F2d 1290, 
I46US.AppDC 361 

Judicial suspensioa of tariff beyond statutory 
time denied 

DC —Associated Press v FCC,CA.448 F2d 1095, 
145 U S App D C 172 

Unlawfiil discrimination 

U S.—Natiomd A^’n of Motor Bos Owners v F CC, 
CA,460 F2d56I 

Waiver of notice 

U.S—American Tel. & TU Co v FCC, CA, 487 
F.2d 865 

Antitnist issues 

US—First Delaware Val Citizens Television, Inc v 
CBS, Inc, D.CPa., 398 F.Supp 917 

Burden of proof 

DC—Nader v FCC. CA., 520 F2d 182, 172 U.S 
App.D C 1 ^ 

Review 

D.C—Nader v FCC, CA, 5^ F.2d 182, 172 US 
AppDC 1. 

Appiicatkm of fimctional equivalency test 

D.C.—Amcncan Broadcasting Compames, Inc v 
FCC, C A., 663 F 2d*r33, 215 U S.App.D.C 369 

42. ToR servtee 

Tex—Ohmes v General Tel Co of Southwest, Civ 
App., 384 S W.2d 796, err ref 

Purpose of provision 

U.S.-^erto Rico Td. Co v F CC, C.A, 553 F 2d 
694 

Provision construed. 

U S.—North Carolma Utilities Oewmasaon F C,C, 

CA., 552 F-2d 1036, cept den, 98 S.<X 222, four 
cas«^ 434 54 L.Ed.2d 154. 

§ 91. PersoR^j Battled to S«?vice at 
Parti^ar Rates 

page 145 

46, Mq.—S tate ex -rcL DcPauI Ht^pital Schod of 
Nursing v, P^bc Service Cpmmbsioo, App., 464 

s.wadm/ 

N,Y.—Patrolmen’s Benev. Ass^ Newburgh, New 
York, Inc. v. State Degst jgsf P^c Service, 453 
N,V S 2d 66, 88 AtD.2d 11=63 

Qh^Armco, Inc. v, ^bbe Utititics Commfeskmi 433 
N.E.2d 903, $9 Ohio Sa; 2d 401, 23 pdDv3d 36l 

Compulsoiy spec^ rate for certain persons over 
65 not ai^orized 

R L—Rhode Is^d Consumers’ Council v Smith, 302 
A.2d 757, 111 R,I,.27t. 

Piari^le disequnt 

N L—Eteex County Welfare Bd ,v. New Jersey Bell Tel 
Co, 315 A.2d 40, 126 N J Super 417 


Pa^e 146 

p^ 146 

§ 92. Additional or Speclai Chaises 


55. DC—Aihuitic Td Co v Pabhc Service Com¬ 
mission, App, 390 A 2d 439 

Ind—In rc Or^nal Invesi^lion, Special Grand Jury 
of Marwsi County, ACS N E2d 537, 273 Ind. 120 

La —Ho^tal Service Dist No I of St Landry Pan^ 
V Louisiana Ptriiifc Service Cornims^m, 186 So 2d 
566, 249 La, 210 

N Y —ExecirKwic/Mtmroe County, Inc v PublK; Ser¬ 
vice Ctmumsston. ^ N.Y.S2d 717, 93 Mtsc.^ 
318, affd 422 NYS2d 148, 71 AD2d 138. 

Ohio—Dayton QumHmonicMions Corp, v. Public Utib- 
ties Comjmssioo erf Ofeo, 414 N E2d 1051, 64 
Ohio St 2d 302, IS 0.0 3d 478. 

Okl—Application of Southwestern BeL Td Co., 575 
P2d 624 

Pa.—Execmooc of PhitetHphm, Iiw v Pemsyfvama 
Public Utihty CcMmnffi^wi, 415 A.2d 445, 52 Pt 
Cmwlth 74 

^tiKScribers itot subject to a^tloixai charges lor 
prot«:tiofi device 

Cal.—Phemetde, Inc v Public Utilities Commissioo, 
113 CaLRptr 16, 520 P2d 400, 11 C3d 125. 


As a customer of a telephone compa¬ 
ny, a city which imposes a utility tax is 
not subject to the additional charge 
which the telephone company is statu¬ 
torily authorized to charge customers 
to cover the costs of collecting the 
tax.5’5 

57.5 Taxing Diuititi|Mitity statiit(»ily exonpt 
III—Johnson v Partee, 473 N.E 2d 944, 85 IH Dec 345, 
105 in 2d 186. 

58. DC—Dmrocmd Intern. Corp v. F.CCr CA., 
627 F 2d 489, 201 U.S App D C. 27. 

La —Hospital Service Dwt. No 1 of St Landry Paaish 
v Louisiana Public Service CommxssKm,. 186 So 2d 
566, 249 U 210—South Central Bell Tel Co. v. 
Telephone Secretary Service, Inc , App, 279 SoJd 
798 

Mass —New England Td & Tel Co v, Departmd:^ of 
Public Utilities,'*363 N.E2d 519, 372 Mass;^ 678. 

§ 93. Payment and Collection of 
Rates and Charges 

Library References 
Telecommunications <8=»346, bt 


seq. . , 

Modem LegalF<wmis Ch.^ 
Public UtiKties.' ^ 


59.^ UA—Modeni Equipineist,C|x yjf-l 

Cq, D CPucytp 440 
pea^ & Fotonrac Td. Co of 
F2d711, 228a.a lOI, ' jv , 

Tenniiiation of audwrity of .*^^^ 
paymrnt ^ ^ 

Fbu—PauFs Drugs, .Ina y,‘ Sfjatj^ ® A?Td 
" Ctx, ipp., m StOd 203/ ^ ^ 



WM - . < , 

^ K4V..^flidentijaI Votfc'^d. Oo^ 3t(^NXSa!i 

732, '68 hOsc.M 14% afiPS 337 N.Y.Sv2d 495, 40 
A.D.2d825 

Improper conditioiis 

Vt—-Dantos v. New England Td. A Tel Co.^ 449 
953, 141 Vt 381 


Interim billing and collection , ,, 

D C —Lincoln Tel, A Tel. Co. v, F C q.,.CAi ^ 
F2d 1092, 212 U S App-D,C.Z08. ,, . 

72. Ala.—Coosa Val Tel Co 
505, 272 Ala. 383 

Ark—Southwestern Bell TcL Co," % 

EW2d 289, 223 Ark. 432, 43 A,a; 
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146 

C*l-“Wo€»d » Ltiliiics CiwammKm C»l 

Rptr 455. 4$\ f 2d 123 4 C 3d 2U dw» 42 
SC# 241. 404 ill 431. 30 t Ed 2d 245 

N Y V Y«wtt T«i Co, 145 N Y S 2d 

804, m Mm v Ntw York Td 

Co. 2T5 N Y S2d Om 27 A D 2d 545 

D^cn^ Bttor ht 

vi—o«|w»i»T V mrnc m Co. m a 2 d m 122 
Vi m 

§ fC -Actii^iis to Compel Pay- 

pm 

79L Maim —Lai^ Tdl Co v Td A 

Td C<x, 371 P.M 751. n Iddio mx 

EMmex ii^ sirffSdcst 

Ta Co. « 3 f Pfc V CsPfx, lid A 2d 355, 178 
PSlS^jct. 308. 

Meiiott £dr .^idipBait &m ]^aiMags 

Pii.~aei Td Co. of P^ w Sodtfet. 30 D & C2d 510. 
$1 OaCo. 77 

7^, Psi.—WU Td Co V Ridph E Wodcs Co. of 
Dd«wtfe. loe., 14 D & CJd 426. 60 LackJa-T 
29 

I 9 $. -Reftti^ aad Recovery of 

Overcharges 

Sa Md,—%»Btfnan v Cbcsiqjedtc & Potfmwfcc Td 
Ox of Md.. 255 A 2d 304. 254 Md. 423 

N Y —Porbes PersoBrad. Im: v Public Service Commis- 
sio», 425 N Y S2d 657, 74 A D.2d 690 


pm 1^ 

SA Pmm &i coart to order refi^ 

Abi -—Side V Atafetim PbW« Service CommisMOR, 307 
Sold 521, 293 Ala. 553 

m, Atteam^ c©ll«t wreaars not tortkwis 
U S —Dc»feMR V SoBtbwesiem Bdl Td Co, D C Okl , 
4!5 FSapii 530 

§ %. Basis of Control 

99, 47 U 1C A § 606 IS now 47 U 1C.A § 706 

§ 104. In General 
Ohrary Rcfereiic^ 
TekcommuuicatioBS <^SS4 et 
seq. 

page 151 

41, Deckaamr; ef coamam bw obligiaioa 
Teim —Breeden v So«dbem Bdl Td. & Td Co, 285 
S W 2d 346, 199 Tean 203. 

§ 106. Construction and Application 
of Btatiites 

pm 152 

53, Wash—State v Northwest Passage, Inc, 585 
P2d 794v 90 Wi»h.M 741 

62. Wash—State v. NiHthwest Inc, 585 

P,2d 794, 90 Wadt.2d 741. 

Where not 

US—U.S V Dankis, D.CID. 418 FSbpp. 1074. 


page 159 

8. Ark —Sottthwesiem Bdl Td Co v Bateman, 266 
SW2d 289, 223 Ark 432, 43 ALR2d 1255 

pi^ 160 

21. EfideBce Iiekl sirillciait 

Pa —York Td & Td Co v Pennsylvania Public Utili¬ 
ty Comroisston, 121 A 2d 605, 181 PaSuper 11 

Evklence held ktsiifficieiit 

y s,—^U.E V. RiKt Communications Group, Inc, D C 
Vt, 425 ESupp 1(^9 

Ark —Southwestern Bdl Td Co v Bateman, su^ n 

8 . 

page 161 

§ 116. In General 

33. Necessity of prior administrative action 

Ky —Dees v Com, 314 S W 2d 514 

I 117 , -Disclosing Contents of 

Messages 

36. ac—US V Sulhvan. DC, 116 F.Supp 480 

Purpose to protect int^rity of communication 
systems and privacy 

U.E—Bute V U.S, C A Cal., 385 F 2d 643 

Prospective operation 

Alaska—Fuller v. State, 437 P 2d 772, afFd 89 S Ct. 61, 
393 UE 80. 21 LEd 2d 212, reh. den. 89 SQ 442, 
393 U E 992, 21 L.Ed,2d 457 

g 119 . -Furtherance of Gaming 

Transactions 


V%r--Ojm. ex rd. CMfice cf Atty Gen v Central Td. 
Cew 252 EE2d 586. 219 Va, 883 

hibtadee of tew Imus recovery 
WfOw—Thaarroou v Clarlc, 507 P.2d 142 

mu U.S.—Amencan Td & Td. Co v Florida-Texas 
FMgte. bK., DC Fla., 357 F.Supp 977, aiftl, 
CA., m F2d 1390 

^ Ala.—Poahee v. Geserd Td Co of Southeast, 
322 So,2d 715. 29^5- Ate 70. 

8X Interest 

I>,C—RCA Global CofontumcBitioiis, Inc v FCC, 
CJL, 717 F 2d 1429, 230 US.App.DC 372 

84. Orfo —Motu^aan States Tci & Td Co. v Public 
Utchties Commissioa, 502 P 2d 945, 180 Colo 74 

8(L Mmn,—^Nonbwestcro BeH Td. Co. v State, 216 
NW2d 841. 299 Mum. 1. 

Subscribers may be entitled to recover 
diarges i«id under invalid orders of 
the commisskm.*^’ 

86JL La^—^Monodhem, Ipp. v. East Ascei^on Td 
Qw Appt^ 195 Sa2(i 748, app. den. 199 So 2d 912, 
3^La.8«9 

Itefimct held recavendile 

Northwests Bell Td. Co. v. State, 216 
841, 299 Mten. I 

Va^—Chesapetickr & Potoufiac Td- Co, v. Arfington 
Coumy, 192 SE.2d 772, 213 Va, 339. 

J^—Mounstate States Td, A TeL Co, v Artz 9 na. 
CbmwHsskm, App., 604 

BeR Td Co. v Arkansas PuWic 
^ E^fvicsis Qui^imssion, 593 Siw 2d 434 

v'Bdft Td Co, 299 N,E,2d 517,12 
mAp|^483. 

PrcKsteicnk ^ 

i m Cb. V PbbBfc Ut0Mes 
'' Cbmi«fe^*362 A.2d '74L' 

-f'l. ^ V , 5- 

|iiopei^ ordered , ^ 

Td* Ox ^ FlowdA V, }>Aam> 403 


§ 107. -Provisioiis Relating to 

Discrfmlna^n 

pam 155 

However, a statute imposing a penalty 
fisr refusing request^ services has 
been held refmW by a statute opeat- 
mg a commission.*^ 

153. Nev —Southern Nev Tel Ca v. Christoffersen, 
363 P.2d 96, 77 Nev 322. 

§ 18S. -Provisions Relating to 

Failure to Ftimish Tele¬ 
phone Service 

29. LtehiHty tetposed 

Pa —York Td & Td Co. v Pennsylvania Public UdH- 
ty Cbmnxtssxm, 121 A 2d 605, 181 PkuSupet II. 


page 162 

42. RJ—State v W.U Td, Co., 97 A,2d 480, 12 N J 
468, appv dism 74 SO 124, 346 U.S 869, 98 
EEd 379 

Exempttenn from statute held reasonable 
Mass,—Com. v Rossetti, 211 NE2d 658, 349 Mass. 
626. 

g 12|fl. -Malicious Mischief 

46w Wyo.—^Hom v State, 556 P 2d 925. 

48. Statutes held not in conflict 
CaL—^People v Krciling, 66 Cal Rptr 582, 259 C A 2d 
699 

What constitutes offense 

Cd.—People V. Krciling, 66 Cal Rptr 582, 259 C A.2d 

Wya—Horn v. Slate; 556 P 2d 925 


LtebHity not imposed 

Tcnn.—^Breeden v Southern ®tll TeL A Td. Co,, 285 
EW,2d 346, 199 Tenc 203. 

34. Ark,—Southwestern Befl Td, Co, v Bateman, 266 
SW2d 289, 223 Aifc. 432, 43 A.ER.2d 1255. 


page 15& 


A statute may properly forbid the 
impositbn of any damages or penalties 
for the (fisconfekuance .of service in 
compIiRiTce the order of a law 
enforcemenl agency/!-^ 


^2.5. Serv^ for transmissioii! of iQegal 


|LJ,Sv-^Xdef^»one I'kws ^sstem Ipc., v. Bdl Td. 
Q*;, D.Cm.. 220 EShpp. aM 84 EO, 1134, 
* ^ 3*76 US 782,12 LJB12d' 

$ 1^. Aeti<^ to Itocoyer pei|i.aMes 


Libri^ 


§ 121. Profane, Indecent, or 
Obscene Language 

page 163 

55^ Ind—Hott V. State, App, 400 N.E2^ 206, trans¬ 
fer den. Sup., 409 N.E2d 1082, 274 Ind, 85, cert 
den. 101 ECl 954. 449 U.E 1132,67 L.E<L2d 119. 
Iowar>State v Jaeger; 249 RW.2d 688, 

La,—State v. Hill, 157 So.2d 4^2, 245 La. 119 
RY*,—People t. Anteymous, 276 NY.&2d 717, 52 
Misc3 772, ^ ^ 

OH-Hdt V, States Cr., 498 F2d 415 
Vt—State y. Hastings, 330^ A,2d 87, T33 Vt 118 
PaSitre to establish offense 
Pa.—Cb^ V. Mulbenr, 3! D. A C2d 352. 

Ltetener’Mdnot iM^toeffiAse . 

Tex^—Bye^v, State;, E#.M 407, 

^ati^ leldr pot i^dgpeitt of fieetemlolr reU* 

V, States 494 P^d 68, ft* ALozJlj^, 463. 

$|atu|e^dd ^ 

V.. Webh D,(iN,e,. 446 ESupp. 608, 
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Anz— Baker v State 494 P 2d 68, 16 Anz App 463 

Purpose 

Anz —Baker v State, 494 P 2d 68. 16 Anz App 463 
Scienter held necessary element 
u S —Tallman v U S, C A Ill, 465 F 2d 282 

“Profane” defined 

U S —Tallman v U S, C A Ill, 465 F 2d 282 

Statute held not abridgment of freedom of 
speech 

N C —In re Simmons, 210 S E 2d 84, 24 N C App 28 

Statute invalid 

U S —Walker v Dtllard, C A Va , 523 F 2d 3, cert den 
96 S Ct 208,423 U S 906. 46 L Ed 2d 136—Home 
Box Office, Inc v Wilkinson, DC Utah. 531 
FSupp 987 

Anz—Baker v State, 494 P2d 68, 16 Anz App 463 
Fla,—State v Keaton, 371 So 2d 86 

Statute not violated 

Anz.-State v Mercer, 570 P2d 484, 116 Anz 542 

Statute valid 

Okl —Walker v State, Cr, 639 P 2d 1255 
Or—Slate v Larsen, 588 P2d 41. 37 Or App 425 
SC—State V Brown, 266 SE2d 64, 274 S.C 506 
S D —State v Crelly, 313 N W 2d 455 
Statute construed 

Conn—State v Anonymous (1978-4), 389 A 2d 1270, 
34 Conn Sup 689, certification den. 382 A 2d 1332, 
174 Conn 803, affd 632 F 2d 938, cert den 101 
S.Cl 591, 449 U S 1023, 66 L-Ed 2d 485. 


i 122. -Wire Tapping ^ 

Library Eeferences 

Teiecommitnicatians 


58. NH—State v Tracey, 125 A 2d ?74, lOO NH 
267 

S)r—State v Cartwright, 418 P.2d 822, 246 Or 120^ 
cert den 87 Sa 961, 386 US 937, 17 LEd 2d 
810 

51. US—US V. Sinclair, D.CMicli,, 32I,F5upp. 
1074 

p£L— Com V Murray, 223 A 2d 102, 423 Pa 37 


Statutory development 
(2) Other matters. 

Mass.r-Opmion of the Justices, 142 NE2d 770, 336 
Mass, 765 ^ 


Statute held not invalid 

U,s—US V Wolk, CAMmn,466 F2dlU3—US v 
* Kohnc, D CPa , 347 F Supp 1178 
^ -^People V Potter, 49 Call^ptr 892, 240 CA.2d 
621, cert, den, 87 S.a. 2118, 388 US 924, 18 
^ L.E<l2d 1374, reb den 88 S.a 20, 389 U S 890, 
L,Ed2d 205, 

G^v-^Granese v State, 206 S EJ2d 26, 232 Ga. 193 
Opmipa of the Justices, 142 N EJld 770, 336 
765, 

^ firoady,. 186 N.Y&2d 230, 5 N Y 2d 
4,, -m a^3.2d 817, 74 A,L,R,2d 841, eprt. (ten. 
.. ”'and app, efi^ 80 S.Ct 57, 361 US 8, 4 LEd.2d 

T ^ 

V, M(^y. 273 A Id IS/Ml Pa, 234 

V. State, 21^ N-W,2d 390, 62 Wis.2d 


V, Goldstein, CA Cil„ ^2 F.2d 1305, cert. 
3H 429 11^^960, 50 UM2<^ 327, 

„, m 5 N*Y4d 

; 74 Ll^ 2d 841, cert, den. 



Acts i»i<w to statute held imt illegal 
N Y —People v Lanza 199 N Y S 2d 598, 10 A D 2d 
315. app den 214 N Y S 2d 334, 9 N Y 2d 715, 
174 N E 2d 321, mod on oih grds 216 N Y S2d 
706, 9 N V 2d 895, 175 N E 2d 833, remittitur am 
219 N Y S 2d 603, lO N Y 2d 784, 177 N E 2d 46, 
cert gr 82 S Ct 239, 368 U S 918. 7 L Ed 2d 134 

EavesdrcH^Bg statute repealed by iinpRcation 

III—People V Maslowsky, 216 N E 2d 669, 34 III 2d 
456 app distn 87 SCt 94, 385 US 11. 17 
L Ed 2d 11, rch den 87 S Ct 234, 385 U S 924. 17 
L Ed 2d 148 

Elements of offease 

Cal —People v Sttowdy, 47 Ca! Rptr 83, 237 C A 2d 
677 

Statute construed 

U S —U S. V. Kahn, D C.N Y, 251 F Supp 702—U S 
V. Becktey, D C Gil, 259 F Supp 567 
Del —State v Vouras, Super ,351 A 2d 869 
Fla —In re Grand Jury investigatton, 287 So 2d 43 
Ga—Cross V State. I98SE2d 338, 128 GaApp 837 
It! —People V Maslowsky, 216 N E 2d 669, 34 III 2d 
456, app dism 87 SO 94, 385 US H, 17 
L Ed2d II, teh den. 87 SCt 234, 385 U S 924, 17 
LEd2d 148 

Mass.—Com. v Spindel. 223 NE2d 511, 351 Mass 
673, cert den 88 SCt 74, 3839 US 851, 19 
L Ed 2d 121 

N.H—State v Ayres, 383 A-2d 87, 118 N H 90 

Wiretap statute not repealed by eavesdrow>ing 
statute 

Cal—People v Snowdy. 47 CaLRpir. 83. 237 CA.2d 
677 

Prohibition of “eavesdropping” 

Ga—^Kendrick v State, 182 SE2d 525, 123 GaApp 
785 

NY—People v Seligman. 286 N,YS2d 531, 55 
Miscid 47. 

Confldaitial cominunicatioii 
Cal —People v Superior Court Los Angeks County, 
74 aiRptr 294, 449 P2d 230, 70 C2d 123 

Statute not unconstitutional 

US.—US Y Esenberg, D.CWis,, 416 FSupp 835 

Statute not violated 

m —People V Bennett, 457 N E.2d 986, 75 III Dec 544, 
120 IlLApp 3d 144 

62. US—US V Hecht, D.CPa., 259 FSupp 581— 
US V Eastman, CJLPa., 465 F 2d 1057. 

Fla.—State v. Damcte, 389 So2d 631 
“Mich—Peopte v. Patndt, 2(» NW2d 604, 46 Mich 
' App 678 

N.Y—People v Trief, 317 NY.S.2d 525, 65 MiscM 
272, affd. 323 N.Y S2d 659, 37 A.D 2d 553. 

63. US.—Benanti v. U.S., NY„ 78 SQ. 155, 355 
U,S 96, 2 L.Ed2d U^Massicot v. US, CA 
La., 254 F 2d 58, cert den. 79 S-O 23, 358 U-S. 
816 3 LBd.2d 58—Pu^ v. Sulhvan, DC N Y., 

^ 180 F-Supp '66, am,, CA., IV F.2d' 739, affd 81 
' S.a.^650; 365 VS 458, 5 L.E(L2d 67$^0,S v. 
Captei, DX^Nfich.; 255 FSupp 805. 

Pa—Cbm." V Chmte, 107 A.2d 214, 476 Pa.^p«r 
318—Com. V. 223 AJld 423 Pa. 37 

N y,—Peopte w Green, m£S2d 29^' ^ 

455.. i 

What constfti^ copn^ullpatiQu ^ ^^ 

(2) OihecseateiDg^ts. , ^ 3 ' 

US.'T-VWamette SnhsCTj^dpn Tdcvjsion^ v. Cawpod, 
DCOr., ^8Q F^ig), 4k6A.'. , 

V. Can^ RSupp 129^, op. 

I2«(U) - * ^ 

Statute cpif tqi^ , ^ ^ ' 

xf^vs Y cLk.v'; 4^0 

4em J9Q..Ssa . ISk m 

• m m 

^ ^ct w acqi«^.v; rJ't , 

II.S 193, 


f^ige 163 

Statute b^ m>t luvalul 
us— US V Fuller. DC Cal. 202 FSupp 356 
Sti^Gfte to letephooe system entirely wah- 

in jail which is not connected to orthnary teiephooe 
lines 

Cal —People v Morgan. 16 Cal Rptr 838, 197 C A 2d 
90. cert den 82 SCt 1606, 370 US 965, 8 
LEd2d 830 

Statute ^^kable to carriers only 
US—Parkhursi v Kkng. DC Pa. 249 FSupp 315, 
motKm den 266 F Suf^ 7^ 

Protsectioo of party line mer 
U S— Lee v Stale of Fla , Fla., 88 S.a 2096, 392 U S. 
378. 20 LEd2d 1166 

Statute mt retrospecti'^ 

U S —PhiladdpfeMi Housng Autfeonty v Amenean Ra¬ 
ptor & Standard Sanitary Corp., D.CPa., 291 
FSupp 247 

Statute b^ not violated 

(1) Reccwdmg by fraud viettm 

US—US V Littmap CANY, 421 F 2d 981, cert 
den 91 set 448, 400 U S 991, 27 UEd.2d 438. 

(2) Tdephone company tc^l records kej« m ordumry 
course of tmsmess 

US—Nolan v U S., C AOkl, 423 F2d 1031, cert 
den 91 SCt 47, 400 US 848. 27 L.Ed 2d 85. 

(3) Other instances 

DC—US V Carroll. DC, 337 FSupp 1260 

Elemeuts of offense 

DC—U S V Carroll, DC, 337 FSupp. 1260i 
NJ.—State V LicctardeWo, 258 A 2d 382, 107 NJ So¬ 
per 357 

Concurrei^ state regulatton 

Mass.—Com y Vitdlo, 327 N E2d 819,367 Mass. 224 

Wiretaps conducted solely for pur¬ 
poses of gathering foreign intelligeaace 
information are not proscribed when 
properly authorized by the Attorney 
General.^^' 

63.5. U S —U S V Brown, D.C La, 317 F Supp 531, 
app dism, C A , 456 F 2d 1U2, app after remand 
484 F 2d 418. cert den 94 S.Ct. 1490, 415 U.S 
960, 39 L Ed 2d 575—U S v. Butenko, D C N J, 
318 F.Supp 66, affd.. C A-, 494 F 2d 593, cert, 
den 95 S a 147, 419 U S 881, 42 UEd 2d:^ 121 
D.C —U S V Stone, D C, 305 FSupp. 75. 

Wiretap of foreign embassy 
D C—U S V O’Baugh, D.C., 304 ESuppv 767.. 
Judicial sanedom for wiretapidug in intenia} 

, security nfattera required 
U.S—U,S. V. 1J,S. Dist. Court Eastern Pist of 
Mtch, Southern Division, Mich , 92 S-Ct. 2^25, 
407 US 297, 32 L.Ed 2d 7K. ' " 

D.C—U.S. V. Hoffman, D.C, 334 FSu^ 504. 
OmnQnis CMme Qmtrol ^e^tr^ete Act 
construed 

tI,S.—d’.S. V, U.S. Dksiu Court fbr Ea^i^ Dist. of 
Mkh., Soud^rn Division, Mich^ 92 ^^,0, 2125; 
407 US 297, 32''L.Bd2d 752. 

Qd^-Peopfe V. 'Cohklm, 522 P 2d 1049, 114 Cal.Ki>tr. 
241,12 C.3d 259^ app. dism. 95 S Q 652, 419 US. 
I065i. 42 JLiEd,2d i56t f < 

OSl V. lames, CA., >494 F2d t007„ 161 U.S, 
c^. (tern 95 ’SCL495^t two cases, 41^, 

^ UJS.“t02a^«lJ&.2d294 
Ute.—Com. V. CovicUo, 291 N.E2d 416, "3^62 

722. . -V ^ . 

* Sponicl^ V. 0ty of P^lt BoHce .Dept;:,, 2IF 

N.w; 2 d: 674 49 MiehApp 162 . , .. . 

64. * Michigan BelLTeL Oev DXJiJkj^ 

/|^F:Sii^. 76. ' ,Y 

6 5. UA—Massengak v. U.S., CA,oW 24^. 

^ : 78L cert.“d«m 77 Sfct 12^;'J54 

" '' Z Ed.^ 1428, adhered’ to 14004 

^ '936,1 L.Ed.2d 1542-U;S; v; Lipm^ 

, , ;L51 ^F.Supp v; 0ns, 



86 CJS 33 TELEGRAPHS, TELEPHONES, RADIO, & TELEVISION § 265 

Page 272 


U S —Von Lusch v C & P Tel Co , D C Md , 457 
FSupp 814 

Me —New England Tel & Tel Co v Public Utilities 
Commission, A 2d 8 

Personal paging units for subscribers to mobile 
telephone service 

N C —State ex 'rel Utilities Commission v Two Way 
Radio Service, Inc, 158 SE2d 855, 272 N C 591 

Proper installation 

D C —Horwitz V Chesapeake & Potomac Tel Co, 
App , 265 A 2d 772 

28. N Y —Application of 1887 Bar &. Grill, Inc , 140 
N Y S 2d 15—Korman v New York Tel Co , 145 
N Y S 2d 877—De Luca v New York Tel. Co, 
146 N Y S 2d 259 

§ 260. Furnishing Connections for 
Calls with Other Subscrib¬ 
ers 

32. Intercept calls to old number 

Tex —Southwestern Bell Tel Co v Reeves, Civ App , 
578 S W 2d 795, err ref no rev err 

35. No breach of warranty in advising callers 
that telephone was disconnected 
Cal —Gautier v General Tel Co , 44 Cal Rptr 404, 
234 C A 2d 302 

page 270 

Other matters have been held not to 
constitute a breach of duty by the com¬ 
pany ^ 

38.5. La—Antoine v South Central Bell Tel Co, 
App. 374 So 2d 117 

Discontinuance of voluntary held in dialing calls 

N Y —Carlson Const Co v New York Tel Co , 256 
N Y S 2d 49, 45 Misc 2d 229 

Installation of direct distance dialing 
N Y —Carlson Const Co v New York Tel Co , 256 
N y S 2d 49, 45 Misc 2d 229 

Failure to refer calls to another number 

N Y —Thon V New York Tel Co, 285 N Y S 2d 926, 
55 Misc 2d 586 

43. Mo —Jennings v Southwestern Bell Tel Co , 307 
S W.2d 464. 

§ 262. Transmission of Messages 

53. Duty to exercise care 
Mmn—Abresch v Northwestern Bell Tel Co, 75 
N W 2d 206, 246 Mmn 408 

Requirement that recorded messages include 
identification 

Cal —Huntley v Public Utilities Commission, 69 Cal 
Rptr 605, 442 P2d 685, 69 C2d 67 

page 271 

64, Mmn —Abresch v Northwestern Bell Tel Co, 75 
N W 2d 206, 246 Mmn 408 

However where a telephone compa¬ 
ny undertakes the service of tracing 
911 emergency calls, that task, even if 
gratuitously undertaken, must be per¬ 
formed with reasonable care.^^ 

64.5 Fla—Vendola v Southern Bell Tel and Tel 
Co, App 4 Dist, 474 So 2d 275 

§ 263. Exchange Service 

65. ‘‘Telephone exchange service” defined 

US^—North Carolina Utilities Commission v FCC, 
CA, 552 F2d 1036, cert den 98 SCt 222, four 
cases, 434 U S. 874, 54 'LEd.2d 154 
72. Neb—Reis v Glenwood Telephone Membership 
Corp, 274 N W 2d 539, 202 Neb 187, app after 
remand 299 N W 2d 771, 207 Neb, 575 


Effect of filing exchange area map 
Wis—Weyauwega Tel Co v Public Service Commis¬ 
sion, 111 N W 2d 559, 14 Wis 2d 536 

§ 264. Long-Distance Service 

page 272 

Other matters with respect to long 
distance service have been adjudicated 
by the courts ^ 

77.5. Use of new invention by independent 
local company 

Ark —Allied Tel Co v Arkansas Public Service Com¬ 
mission, 393 S W 2d 206, 239 Ark 492 

Jurisdiction of state commission 
Ark —Allied Tel Co v Arkansas Public Service Com¬ 
mission, 393 S W 2d 206, 239 Ark 492 

Right of local company to change point at which 
long distance messages exchanged 
Neb—Northwestern Bell Tel Co v Consolidated Tel 
Co of Dunning, 142 N W 2d 324, 180 Neb 268 

Ascertainment of origin and duration of call 
U S —Brandon v U S, C A Okl, 382 F 2d 607 
Power of FCC to grant additional circuits 
D C —Lincoln Tel & Tel Co v F C C , C A, 659 
F 2d 1092, 212 U S App D C 208 

§ 265. Telephone Directories 
Library References 

Telecommunications <@=’269 
Modern Legal Forms Ch. 55, 
Public Utilities 

78. U S —McTighe v New England Tel &. Tel Co , 
CAVt, 216 F2d 26—Wheeler Stuckley, Inc v 
Southwestern Bell Tel Co , D C Okl, 279 F Supp 
712 

III—Illinois Bell Tel Co v Miner. 136 NE2d 1, 11 
Ill App 2d 44 

Ind —Indiana Bell Tel Co, Inc v O’Bryan, App, 408 
NE2d 178 

Liability of subscriber for advertising in direc¬ 
tories 

Ga—F N Roberts Corp v Southern Bell Tel. & Tel 
Co, 209 SE2d 138, 132 Ga.App 800 
Tex —Bnttian’s v General Tel Co of Southwest, Civ 
App, 533 S W 2d 886, err dism 

80. Liability for loss incurred by change of 
number 

Fla—Clayton Home Equipment Co v Flonda Tel 
Corp, App , 152 So 2d 203 

No property right in telephone number 
U.S.—Shehl V Southwestern Bell Tel Co, C.A Kan , 
382 F.2d 627—Bums v South Central Bell Tele¬ 
phone Co, D C Miss, 540 F Supp 905 
Ala—Price v South Central Bell, 313 So 2d 184, 294 
Ala 144, 75 A L R.3d 692. 

N.Y—Atlantic & Western Travel, Inc v New York 
Tel Co, 244 N Y S.2d 751,40 Misc.Zd 95(>-M. R, 
Glass, Inc v New York Tel Co, 264 N Y S 2d 
160, 48 Misc 2d 21—^Freedom Finance Co v New 
York Tel Co, 285 N Y S 2d 163, 29 A D 2d 545. 

Listing of reinstated corporation 

Idaho—Pacific Northwest Bell Tel Co v. Rivers, 398 
P 2d 63, 88 Idaho 240 

Right to telephone number as between subscrib¬ 
ers 

Ark,—Brown v Brown, 478 S Wv2d 880, 252 Ark 329 
Request to terminate number not ineffective 
111 —Amber Automotive, Inc v Illinois Bell Tel Co, 
305 N E 2d 270. 15 Ill App 3d 769 

Right of new subscriber to continue using old 
subscriber's number 

Ala—Pnee v South Central Bell, 313 So 2d 184, 294 
Ala. 144, 75 ALR.3d 692 


Right to listing when listing connected with 
illegality 

R I —Berberian v New England Tel & Tel. Co, 330 
A 2d 813, 114 R I 197 

81. U S—McTighe v New England Tel & Tel Co, 
CAVt, 216 F2d 26—Wheeler Stuckley, Inc v 
Southwestern Bell Tel Co, D C Okl, 279 F Supp 
712 

Fla —C J.S cited in Augustine v Southern Bell Tel & 
Tel Co, 91 So 2d 320, 323 

La—Scheinuk the Flonst, Inc v Southern Bell Tel & 
Tel Co, App, 128 So 2d 683—Bunch v South 
Central Bell Tel Co, App , 356 So 2d 104 

Mich —Muskegon Agency v General Tel Co of Mich , 
65 N W 2d 748, 340 Mich 472 

Listing in yellow pages 

Ala—Leeds Tel Co, Inc v Gillon, Civ App, 397 
So 2d 553 

La —Londans v Southern Bell Tel & Tel Co, App, 
172 So 2d 323 

N M —Federal Bldg Service v Mountain States Tel & 
Tel Co, 417 P 2d 24, 76 N M. 524 

Release from liability 

U S—Pilot Industries v Southern Bell Tel & Tel Co, 
D C S C , 495 F Supp 356 

Ind—Indiana Bell Tel Co v Ice Service, Inc, App, 
231 N E 2d 820, 142 Ind App 23 

82. Me—New England Tel & Tel Co v Public 
Utilities Commission, 390 A 2d 8 

Lack of standing to seek injunction 

U S —Boyer v Southwestern Bell Tel Co, D C Kan , 
252 F-Supp I 

Right to withhold number on request 

Ill —Amber Automotive, Inc v Illinois Bell Tel Co, 
305 N E 2d 270, 15 III App 3d 769 

83. N Y —Solomon v. Public Service Commission, 
146 N Y S 2d 439, 286 App Div 636, app den 
149 NyS2d 234, 1 AD2d 793 

Tort liability 

Ala—Morgan v South Cent Bell Telephone Co, 466 
So 2d 107 

Jurisdiction of public service commission 

Del —Woloshin v Diamond State Tel Co, Ch, 380 
A.2d 982. 

N Y —Solomon v Public Service Commission, 146 
N.Y S 2d 439, 286 App Div 636, app den 149 
N Y S 2d 234, 1 A D 2d 793—Frank v New York 
Tel Co, 228 N Y S 2d 536, 34 Misc 2d 395 
‘ Pa —Behrend v Bell Tel Co of Pa, 243 A 2d 346, 431 
Pa 63 

Classification held reasoimble 

US—Boyer v Southwestern Bell Tel. Co., DC Kan, 
252 F Supp 1 

Injunction relating to listing of similar trade 
names 

RI —Donnelly’s of Providence, Inc. v New England 
Tel & Tel, Co, 221 A 2d 446, 101 RI H3 

Advertiser bound by tqrms of contract 

La,—South Central Bell Telephone Co. v McKay, 
App, 285 So 2d 563 

84. Cal —Dollar-A-Day Rent-A-Car System^ Inc v 

Pacific Tel & Tel Co,. 102 Cal.Rptr 65,1, 26 
C A 3d 454 j 

Refusal held npt arbitrary or unreasonable 

(2) Other instances 

N Y —New York Tel Co v Public Service Comnns- 
sion, 387 NYS2d 524, 88 Misc 2d 21, affd. 393 
N.Y.S.2d too, 56 A,D 2d 415 

OkL—AAAAAAAAAAAAAAAAAAAAAAA Inc. v 
Southwestern Bell Tel. Co, 373 P 2d 3L 

85. U S.—Garver v New England TeL & Tel Co,, 
DC.NH., 443 FAipp. 610 

N Y —National Merdhandismg Corp v. Public Service 
Commission, 171 NY.S2d 1009, 5 AD.2d 366, 
revd. on oth grds 186 N,Y S,2d 47, 5 N,Y"2d 485, 
158 N E.2d 714—Frank v New York TeL Co.„.228 
N Y S 2d 536, 34 Misc 2d 395 
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Mass, 720 F 2d 227, cert deiv 104 S Ct 984, 464 
U S 1071, 79 L Ed 2d 220 

Conn —State v Mortoro, 279 A 2d 546, 160 Conn 378 
DC—US V Zarkin. DC. 250 FSup^ 728 
N J —State V Vizzint, 278 A 2d 235, 115 N J Super 97 
NY—People v McDonough, 275 NYS2d 8, 51 
Misc 2d 1065—People v Einhom, 346 N Y S 2d 
986, 75 Misc 2d 183 


Consent of the origittator of the call, etc. 

US—US V Hill, DCNY, 149 FSupp 83 

Consent of partIciiMtnt 

US—Hudson v US. CABa. 429 F2d 1311, ccrt 
den 91 SO 1632. 402 US %5, 29 LEd2d 
130—US V Napter, CAFk, 451 F2d 552 
Anz—State v Holirres, 476 P2d 878, 13 Anz,App 
357, applicatKm den 91 SO 1669, 402 US 971, 
29 L Ed.2d 135, cert den 91 SCt 2255, 403 U S 
936, 29 L,Ed«d 717, 

Cal —People v, CnuE, Ai^, 85 CalRptr 918, 6 C A 3d 
384, certv den 91 SCt, 377, 400 U,S. 966, 27 
L Ed.2d 386. 

Colo —Abrahamscn v Mountain States Td & Tel Co, 
494 P 2d 1287, 177 Cok>. 422. 

D C —U S V Bryant, C A , 439 F 2d 642, t42 U S 
AppDC 132, on remand, DC, 331 FSupp. 927, 
affd 448 F.2d 1182, affd 448 F 2d 1182, 145 
USAppD.C 259 

Ga —Cross v State, 198 S.E.2d 338, 128 Ga.App 837 
Ill —People V Ardella, 276 N E 2d 302, 49 111 2d 517 
Kan,—State v Wigley, 502 P 2d 819, 210 Kan 472 
Mich.—People v Patrick, 208 N W 2d 604, 46 Mich 
App 678—Sulhvan v. Gray, 324 NW 2d 58, 117 
Mich App 476 

N Y —People v Velella, 200 N Y S 2d 966—People v 
Sehgman, 286 N Y S 2d 531, 55 Mlsc,2d 47^ 

Okl —Cameron v State, Cr, 365 P.2d 576. 

Pa-*a>m V McCoy, 275 A.2d 28, 442 Pa 234 
Consent net shown by request for installation of 
service 

US—US V Guglielmo, DC III, 245 FSupp 554, 
affd. C A, 371 F2d 176 

Person receiving telephoned threats 
Mass—<?Om v Maiam, 237 N.E2d 674, 354 Mass 
373 

Interception by participant 

US.—U.S V McGuire, CA.N.Y., 381 F,2d 306* cert 
den 88 S Ct 800. 801, two cases, 389 U.S. 1053, 19 
L Ed.2d 848 

QrcniiistaDces held not to show consent 

V Michigan Bell TcL Co, D aMich., 278 
F-Supp 76 

Jj!lass..r-^oni. V. CovieUov 291 N.E.2d 416, 362 Mass. 
72£ 


Hiisband^s wiretap of wife’s conversations onan- 
thoidzed 

Fla —^Markham v Markham, 272 So.2(J 813. 

Informer’s consent insnfticient * 

FUl—T oltctt V State, 272 So.2d 490. 


Ferson controMng or possessing fiiciKties < 


'Kan—State V Wi^ey,-502 P2d 819, 210 Kan 472. 
is. b.C—U.S V Zarkm, D.C, 250 RSupp 728— 
WS. Vi 433 F.2d 1176; MO U S App 

D.C. 70, 91; cert den. ‘4l3 S.a..402, 402 US. 

, -9i5Q,:^L4Ed.2d J20, ^ 

87.'People V, GareHa, 12 CialvRptt. 191 
'eA.2dU5. ..V ‘ ,, ‘ , 


MO m ?a.Saper. m 

* (2) likewise a stenographer who answers accused’s 
do^^»npt,lawfully jntcc^ as sender. 

^ '2 , " 
I\24 208, 446 fi^ttApp^ld 

ti^,>ponversa- 
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Reconhag with etK^eat of tme receivii^ eah feekJ 
prqpcr 

U S -Lindsey v U S,. C A Nev. 332 F 2d 688 
Cal -People v U Pelaw. 49 Cal Rptr 85, 239 C A 2d 
715, cert den 87 SCt 64, 385 US 829. P 
LEdld 65 

Held not refn^ for wrongdoer 
U S.—Brandon v U S. C A Ok!, 382 F 2d 607 
88, US—US V Tanc, CAN Y, 329 F2d 848 
Pa —Cora V Murray, 223 A 2d 102. 423 Pa 37 
Good cause for divn^ence 
U S.—^Apii^icattons at Kansas Crty Star, C.A Mo, 666 
F2d 1168 

US—US V Burroughs, CASC, 564 F 2d 

nil 

Cal.—People v Snowdy, 47 Cal Rptr 83, 237 C A.2d 
677 

Fla—Shevm v Sunbeam T^vi^on Corp, 351 So.2d 
723, app dism 98 SCt 1480, 435 US 920; 55 
LEd2d 513, reh den 98 SCt 1892, 435 US 
1018, 56 L.Ed.2d 398 

Public prosecutors 

lil—Peopk V Nahas, 292 NE2d 466, 9 Ill App 3d 
570 

NL—Morss v Forbes, 132 A 2d I, 24 NJ 341 
Stitie polke cheers ss witnesses not liable 
Pa —Com V Chaitt, 112 A 2d 379, 380 Pa 532, cert 
den 76 Sa 59. 350 US. 829. 100 L.Ed 740 
Press agencies 

UK—U.S V Fuler, DC Cal. 202 F.Supp 356 
Tetephone company ei^Ioyees 
Okl.—Cameron v State, Cr, 365 P 2d 576 
Telephone company 

US—Huff V Michigan Bell Tel Co, DC Mich, 278 
FSupp 76 

TelqjiiKMie subscriber 

U5.-^uff V Michigan Bell Tel Co, D.C Midh, 278 
F.Supp. 76. 

Person acting under direction of party to com¬ 
munication ex.daded 

Cal—People v Superior Court of Los Angeles County 
74 CalRptr 294. 449 P2d 230, 70 C2d 123 
Violation heM ndstkmeanoT 
Pa.—Zmman v Unemp4o3mient Compensation Bd of 
Review, 305 A 2d 38a 8 Pa.CmwIib 649 
Persons exempt 

US—U.S V Goldstein, CAChl, 532 F.2d 1305, cert 
den 97 KQ. 3^ 429 U.K 96a 50 L Ed-2d 327 
93.. U S.—Phtladelpbia Housing Authority v Ameri¬ 
can Radiator &. Standard Sanitary Corp, D.C.Pa., 
291 F.Supp UTuformed Citation Men 

Ass’n V Commissioner of Sanitation of City of 
New York, CA.NX. 426 R2d 619, motion den 
91 KCt. 2223, 403 U S 917, 29 L.Ed.2d 693, cert 
den. 92 SQ 20^, 406 US 961, 32 L.Ed 2d 
349—U.K V FTigueroa, CA2 (NY), 757 F.2d 
466, c^ denf j06 SX^t 122, 88 L.Ed*2<i 100- 
0,5. Y. Vogt, CA*8<Mo), 760 F2d 206. 

Qhro—State ex rel Ohio BeB Td Co, v, WitUains,*407 
N.E2d 2, 63 Ohp St2d 51, 17 do 34 3L 

Scope of wire-tap jwrder _ ^ 

U S—U.S, V. Geprge,.CA.OIiio. 465 Fj24 t 

TprtoreUo; CA.N.V., 480 F2d f64> c(^drt^.94 
S-Cl 63, 414 866, 381 Lgpd.M \ f ^ ^ 

N.Y.—People v. ,0}^ 287 N.Y,S,2<r 
22Xr afgl 250 

NY.S,2d 842-PMple y/lKBi^(y/<#«W,E2d 
' ‘2I5, 64 N.Y2d m W NXS.^ ? s ’ 

^Statute held Constlbitional ^ ^ ' 

'V' Ohiosr S a 6581 W'O^S. 

413, 50 EEiUd 652. , 

N,Y^Pcopte t M^^ndhgh, 275m.Y.K24i % ^51 
■ i 06 fs ^ 

.Q|^ pr^U|ni^ mid regtd^ ' 

, Ni-^cpR|e Coh^n^.^K N,Y,k2d 429, 4l MisoJd 
.458, ^OL ^4“ S.a, 518; 37^11 
K * U.E(^-'473—vu GraneUo, 265 N.y,K2d 
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Af^tcatitm for order de^d 
N Y —Afi^icttiiCHi few Order Pdmitttmg Interception of 
Tclephcme Communicatiocis cf Anonymous, 136 
N YS2d 612. 207 Mm 69—People v. Gold. 269 
N Y S 2d 867. 46 M»c 2d 495 

Affhbvits in^tildeitt 

Fla—Murphy v State, Af^, 402 So24 1265. 

Md—Slate v GraziaiJO, Kl! A,2d 36, 17 MdAppt 274 
N Y —People V McCall, 269 N YS2d 396. 17 N Y 2d 
152, 216 N E 2d 570—People v Rrapolc, 310 RY. 
S 2d 422, 34 A D 2d 663 

Evidence m ^fdkation for onder 
U S—US V Klevc, C A Mmn. 465 F,2d 187—US v 
MmiicSo, D € N.Y , 345 FSupp 863. 

N Y —People v. McCall, 269 N Y S.2d 396, 17 N Y 2d 
152, 216 N E2d 570-Pfeoplc v Kaiser, 233 N E2d 
818, 21 RY 2d 84 286 RY-SJd 801. affit 89 5.0. 
1044, 394 U S 28a 22 L EdJd 274, reh. den. 89 
set 1622, 394 U S. IC^. 23 L,Ed.2d 50-^eople 
V Wckar, 290 N Y S 2d 92, 56 Misc.2d 747 

Ex parte wiretap orders h^ valid 
NJ—State V Braeumg, 300 A 2d 344 122 KXSiiper 
319 

NY—People v Granello, 265 N Y S,2d 1018, 48 
Misc 2d 868 

Authority of court 

US.—U S V Williams, DCNY, 527 FSupp. 859. 
Fla.—State ex rel Kennedy v Lee, 274 Sa2d 881 
NJ —State V Cocuzza, 30! A 2d 204, 123 NJ.Kuper. 
14 

N Y.—In re Tefcplwme CtMnmunicatKMis, 284 RY.S.;M 
431, 55 Mkc 2d 163 

Requisites and sufficiency of order 
U S —U S. V Tortorello, C A N Y, 480 F 2d 764, cert 
den. 94 SCt 63, 414 US 866, 38 LEd.2d 86 
Fla—State v McManus, App, 404 So 2d 757, review 
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1134, 376 U S. 782, 12 U^2d 83 
hfich,—Earp v CSty Of 167 N W 2d 841, 16 

MichAppv 27t 

RT-^HiU Road Pu|x «; News Ca v PuWk Utility 
Hearing BcL, 190^24 729,96 R.; 265. 

RlsmoYid by officers proper. ^ 

U,S —^l&alroa v Powers, D.CItt., 295 F-Sopp 924 


pi^ 26ft 

6. US —RCA Gkibal Communicationfe, Inc v U S 
Dept of Interior, DC Guam, 432 FSupp 791 
Mmn—Abresch v Northwefeicm Bell Td Co, 75 
N W 2d 206. 246 Mtim m 
Y —Tekpinme Secretarial Service v Sherman, 268 
N Y S 2d 453, 49 Misc 2d 802 
Tex —Soutbwesicm Bell Td Co v Reeves, Civ App, 
578 S W 2<i 795, err ref no rev err 
Wife cmi cw^ract for use af ^ with right to exclude 
me witbcftil perm«»«3fi by husband 
Ofeio—LeCrooe v Ob«> Bel! Tel Co, 201 N E 2d 533, 
120 Ohio App 129 

lBq;dldt agreemott to service equiiwneiit iKed 
N Y —Tcfep^ione Secretarial Service v Sherman, 277 
N y S 2d 45, 52 Mtsc 2d 901 
Applkatkiu of statutory automatic renewal 
clause 

N Y —Telephone Secretarial Service v Sherman, 277 
NyS2d 45, 52 Misc2d 901 

Held no coatnurt 

us .-.VS V State Corp Commission of Com ofVa, 
DCVa., 345 FSupp 843, affd 93 SO 912, 409 
US. 1094, 34 LEd2d 682, ^ 

15. Cal—Product Research Assoctates v P»»fic Tel 
& Td Co, 94 Cal Rptr 216, 16 C.A 3d 651 

Pa —Wattsburg Tel Cooperative Ass’n v General Tel 
Co of Pa., 38 Ent 89—Tnangk Furniture & Ap¬ 
pliance Inc V Bdl Tel Co, 109 P L.J 205 ^ 

Tex —Carswei v. Southwestern Bell Te4 Co, Ctv App, 
449 S.W.2d 805 

WiiM mboMuiuct 

Oa.—Sbuthera Bdl Td & Tel. Co v Invcnchek, Inc, 
204 S.€.2d 457. 130 Ga.App 798 

16. US —Holman v Southwestern Bdl Tel Co, DC 
Kan,358 F&pp 727 

Ctd.—Product Research Associates v Pacific Td. & 
Td Co., 94 Cal Rptr 216v 16 C A 3d 651 
Ga —Southern Bdl Tei & Tel Co v C & S Realty Co, 
233 SE2d 9, 141 GaApp. 216 
Md—Baard v Cbest^waJie & Potomac Td Ca of 
Baltimore Oty, 117 A 2d 873, 208 Md 245 
Mich —Allen v, Michigan Bdl Tel Ca, 232 N.W,2d 
302, 61 Mfeh App 62 

N C —Gas House, Inc v Southern Bdl Td & Tci Co, 
221 SE2d 499, 289 NC 175 
Fa —Triangle Funature & Appliance Inc , v Bdl Tel 
Ca, 109 PL,J 205—^KLilbousne v Denver and 
* Ephrata Td & TeL Co, 58 Lane Rev 11 

limitatkin of rule 

D.C^Hoewitz V Chesapeake & Potomac Td Co., 
App, 265 A 2d 772 

Gross negligence 

N Y —Abraham v New York Tel Ca, 380 N Y S 2d 
969, 85 Misc 2d 677 

Tex —Southwestern Bdl Td, Co v Rucker, Civ App, 
537 &W2d 326 err ref no rev err 

§ 2^ Installation, Maintenance, 
. and Removal of Facilities 

libraiT Releir^ces 
Modem Legal Forms Ch. 55, 
Public Utilities. 

IT. La.—j^outh Central BeB Tel Co. v Lousiana 
PubSc Service CScmwijisstort, 352 So.2d 999 ^ 

page 2^ 

^23, NiAl,—Fbst Cgnitral Service Cocp v Northern 
B<|r P.^^T0^, si HM. 509 

S^awa^ber ^ protest removal 

Xa-r-She®)iy v. Sou^Cfentral BetUTd,, Ca, App-r 286 


Fte r^pilglfou of ^SKal^-pom^,invalid § 2:57» Ojntocta fo?^Service in G^- 

^ y* F.cc, ^ era! 

FGC ^ ^ ^ Reifeireiic^ ^ 


« 7 . 


.. instaj- 

L fH.^i^feoisBteETfck hferv Wi|tE,2d i/ i - * Cfe. ,|a|lok'ha\^ he^'Adjum- 

11 niApp.^44. '■'^4'' V ' ‘ >- ' „ 
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L S —Von Lusch v C & P Tel Co . D C Md , 45"? 
FSnpp 814 

Me—New England Tel & Tel Co \ Publsc Utilities 
Commission. 590 A 2d 8 

Personal paging units for su!^ril>ers to mobile 
telephone service 

N C —Stale ex Ve! Utilities Commission v Two Way 
Radio Service. Inc. 158 S E 2d 855, 272 N C 591 

Proper installation 

DC—Horwiiz V Chesapeake & Potomac Tel Co. 
App. 265 A 2d 772 

28. N Y.—Application of 1887 Bar & Gnil, Inc., 140 
N Y S 2d 15—Korman v New York Te! Co. 145 
N Y S 2d 877—De Luca v. New York Tel Co, 
146 N Y S 2d 259 

§ 260. Furnishing Connections for 
Calls with Other Subscrib¬ 
ers 

32. Intercept calls to old number 
Tex —Southwestern Bell Tel Co v Reeves, CivApp, 
578 S W 2d 795, err ref. no rev err 

35. No breach of warranty in advising callers 
that telephone was disconnected 
Cal—Gautier v General Tel Co, 44 Cal.Rptr 404, 
234 CA.2d 302 

page 270 

Other matters have been held not to 
constitute a breach of duty by the com¬ 
pany.^* ^ 

38.5, La—Antoine v, South Central Bell Tel Co, 
App, 374 So.2d 117 

Discontinuance of voluntary held in dialing calls 
NY.—Carlson Const Co. v New York Tel. Co, 256 
N.Y.S.2d 49, 45 Misc 2d 229 

Installation of direct distance dialing 

N.Y.—Carlson Const Co. v. New York Tel, Co, 256 
N,Y.S.2d 49, 45 Mi8C.2d 229. 

Failure to refer calls to another number 

NY.—Then v New York Tel Co, 285 N.Y.Sld 926, 
55 Misc.2d 586. 

43. Mo.—^Jennings v. Southwestern Bell Tel. Co., 307 
S.W.2d 464. 

§ 262. Transmission of Messages 

53. Duty to exercise care 
Mum.—Abresch v. Northwestern Bell Tel. Co„ 75 
N W 2d 206, 246 Mbm. 408. 

Requirement that recorded messages include 
identiRcatiott 

Cal.—^Huntley v. Public Utilities Commission, 69 Cal. 
Rptr. 605, 442 P 2d 685, 69 C.2d 67. 

page 271 

64. Minn.—Abresch v, Northwestern Ml Tel. Co., 75 
N.W.2d 206. 246 Minn. 408. 

However where a telephone compa- 
py undertakes the service of tracing 
911 emergency calls, that task, even if 
gratuitously undertaken, must be pei> 
formed with reasonable care.^^ 

Fla.—Vohdoli v. Sputhm Bdl Tel. Mid Tel 
sCp., App. 4 Dist., 474 So,2d 275. 

f 26S. Exchange .Service 

^Telephone excfaatige service*’ deined 

' b.S.r-wNortb Caro%a Utilities Cpmmissiop v.' F.QC, 
C.A„ 552 F.2d 1036, cat. den. 98 S.Ct. 22^ fowr 
-;, , eaijes, ,434, U.S. 874, 54 LMM 154 
' ^ NidbrrjReis V, Olmwpod Te|ie|ihoroe Membersiup 
CoEpv, 274 N.Wid 539v 2(33 Neb. 187, app. ^er 
^«niind 299 N.W2d 771, 207 Neb. 575. 


Effect of filing exchange area map 
Wis —Weyauwega Tel Co v PuMte Service Commis¬ 
sion. Ill N W 2d 559, 14 Wis2d 5^6 

§ 264. Long-Distance Service 
page 272 

Other matters with respect to long 
distance service have been adjudicated 
by the courtsJ"^ 

773. Use of new inventioii by independent 
local company 

Ark —Allied Tel Co v Arkansas Public Service Com¬ 
mission, 393 S.W.2d 206, 239 Ark 492 

Jurisdiction of state commission 
Ark —Allied Tel Co v. Arkansas Public Service Com¬ 
mission, 393 S W.2d 206, 239 Ark. 492 

Right of local company to change point at which 
long distance messages exchanged 
Neb—Northwestern Ml Tel. Co v. Consolidated Tel 
Co of Dunning. 142 N W.2d 324, 180 Neb 268 

Asceitainm^t of origin and duratton of call 

U S—Brandon v, U.S., CA.Okl, 382 E2d 607. 

Power of FCC to grant additional circuits 
D C —Lincoln Tel & Td. Co. v. F C C., C.A., 659 
Eld 1092, 212 U.SAk>.D.C 208. 

§ 265. Telephone Directories 
Library References 
Telecommunications <3=»269. 
Modern Legal Forms Ch. 55, 
Public Utilities. 

78. U S—McTighe v. New England Tel & Tel Co. 
C.A.Vt., 216 Eld 26—Wheeler Stuckley, Inc v 
Southwestern Bell Tel. Co, D.C.Okl, 279 ESupp 
712 

III—Illinois Ml Td. Cb. v. Miner, 136 N.E2d 1, 11 
IllApp.2d 44. 

Ind.—Indiana Bell Tel Co., Inc v O’Bryam, Ai^., 408 
N.E2d 178 

liability of subscriber for advertising in direc¬ 
tories 

Ga.—N Robots Corp. v. Southern Bell Tel & Tel 
Co„ 209 S.E.2d 138, 132 Ga.App. 800. 

Tex,—^Brittian’s v. General Tel Co. of Southwest, Civ 
App., 533 S.W.ld 886, err. dism. 

80. Liabitity for loss incurred by change of 
nttmbar 

Fla.—Qayton Home Equipment Co. v Florida Tel 
Cbrp., App., 152 So.2d 203. 

No prfiperty right in telephone number 
U.S.—Shehi v, Southweston Bdl Tel Co., C.A.Kan., 
382 F.2d: 627—Burris v. South Central Bdl Tde- 
phone Co, D.CMists,, 540 ESupp. 905. 

Ala.—Price V. South Central BeU, 313 So.2d 184, 294 
Ala. 144, 75 A.LR.3ti 692. 

N.Y-—Atlantic & Western Travd, Ino. v. New York 
Tel. Co., 244 N.Y.k2d 751,40 Misc.2tl 950-M. R. 
Glass, Ina v. New Yoric Td. Q)., 264 N.Y-SJSd 
160,48 Misc.2d 21—Freedom Finance .Co. V. 

York Td. Co., 285 N.Y.S.2d 163, 29 A.D.2d 545. 

Listing of reinstated corporahtm 

Idaho—Pacific Northwest Bell Tel Ca y. 398 

P.2d 63, 88 Idaho 240. 

Right to tel^hone numbar as between sub^cribr 
' ers' 

Ajrk.-^Bpown v. Brown, '478 S.W,2d 880, 252 Ark* 329. 
Request to terminate number not in^let^ve 
IliU-*-Amb®r Automotive, Inc, v, IHinois Ml Td. Coi, 
305 N.E2d 270, 15 aiApp.3d 769. 

Right of new sidbscriber to continue using old 
sPbscrdieris number 

AEa.—*iPrice v. Souii Central Bdl 313 So.2d 184, 294 
Ahu 144 75 AL.R.3d 692, 
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Ri^t to listing when Ifetiag connected wirih 
Illegality 

R 1 —Berberun v New England Td & Tel Co, 330 
A 2d S‘J. 114 R I 197 

81. U S —McTighe V New England Tei & Tel Co., 
C A Vt, 216 F 2d 26—Wheeler Sluckfcy, Inc, v 
Soistfewestcra Bdi TcL Ca. D C.dcL, 279 F.Supp. 
712 

Fla —CJjS. dted in Augusime v Southern MI Tel & 
Tel Co. 9! So 2d 320, 323 

La —Schemuk the Rorisl. Inc v. Southern Bell Td. & 
Td Co. App. 128 So 2d 683—Bunch v. South 
Central Sell Tei Co., App, 356 So 2d 104. 

Mich —Muske^an Agency v, General Tei CO. of Midi., 
6S N W.2d 748. 340 Mich. 472 

listing in yellow pa^ 

Ala—Leeds Tel Co., Inc. v Gilkm, Civ.Af^., 397 
So.Id 553 

La—Londans v. Southern Bdl Tel & Td Cb., App, 
172 So 2d 323 

N.M.—Federal BMg. Service v Mountain Slates Td. & 
Td Co.. 417 P.2d 24 76 N.M. S24 

Release from lialHlity 

U S —Pilot Industries v Southam Bell Td & Td. Co, 
D.CSC, 495 ESupp 356. 

Ind —Indiana Mil Td Co. v. Ice Service; Inc., App., 
231 N.E2d 820, 142 Ind App. 23 

82. Me—New England Tel. & Td. Co v. Public 
Utilities Commission, 390 A.2d 8 

Lack of standing to seek ipjuiiction 

U S —Boyer v. Southwestern Bdl Tel Co, D C Kan, 
252 ESupp 1 

Right to withhold number on request 

Ill —Amber Automotive, Inc, v. Illinois Bell Tel. Co, 
305 N E.2d 270, 15 111 App.3d 769- 

83. N Y.—Solomon v Public Service Commission, 
146 N Y.S 2d 439, 286 App.Div, 636, app, den. 
149 N.Y.S.2d 234 I A D.2d 793 

Tort liability 

Ala.—Morgan v South Cent Bell Telephone Co, 466 
So.2d 107. 

Juris^ction of public service commission 

Del—Woloshm v Diamond State Tel Ca, Ch., 380 
A 2d 982. 

N.Y.—Solomon v. Public Service Conunission,, 146 
N.Y S 2d 439, 286 App.Div 636, at^* de®. 149 
N Y.S.2d 234, 1 A.D 2d 793—Frank v. New York 
Tel Co., 228 NY.S.2d 536, 34 Misc.2d 395. 

Pa —Behrend v. MI Tel. Co. of Pa., 243 A2d 346, 431 
Pa. 63. 

Qassification held ret^oimble 

U.S —Boyer v. Southw^em Bdl Td. Co., D.C.Kaiu, 
252 ESupp. 1. 

Injunction relating to Msting of shniar trade 
names 

R-L-r-DoundlYs of Providence Inc, v. New 

Tel & Td. Cow, 221 A.2d 446, lOl MX 

Advmrtiimr found by ^rips of contract 

La.—South peotral Bdl Tdqihone Oa vj McKa^, 
App, 285 ^;2d 563, i 

84. Cal—Doflar-A^Day R«it-A-Car %shems, Ina Vw 
Pacific Tel & Td, 'Ch,^ 102 CaLRpb^. 651, 26 

' ',CA3d454 ‘ 

Refiisid held nqt aihitrafy or unreasomible 

0 Other iitstanoe$. 

N.Y.—New York Td. Co; v. Public Service Commis¬ 
sion, 387 N.Y.k2d 524, 88 HjfisaZd 21, affd. 393 
N.Y.S.2d 100, 56 AD.2d 415. 

Od*—AAAAAAAAAAAAAAAAAAAAAAA Inc. V. 
Sottthwestdm Bdl Tct Cp., 373 P.2d 31, 

85. UjSL—G arver v. New England Td & Td Co-, 

D.aN.H., 443 ESupp. 610, ^ 

N.Y.^—National Merdhandising Corp. v. Public Service 
Commission. 171 N.Y.S,2d 1009, 5 A.1X2d 366,, 
revd. on oth. grds. 186 N,Y,S.2d 47, 5 N.Y.2d 485. 
158 N.E.2d 714—Frank v. New York Td. Co., 228 
N.Y.S.2d 536, 34 Misc.2d 395. 
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Ohic^Berjian v Ohio Bell Tel Co 375 N E 2d 410, 54 
Ohio St 2d 147, 8 O O 3d 149 

No duty to solicit 

N Y —National Merchandising Corp v Public Service 
Commission, 186 N Y S 2d 47, 5 N Y 2d 485, 158 
N E2d 714 

Regulation by commission 

DC—Classified Directory Subscribers Ass’n v Public 
Service Commission of District of Columbia, C A , 
383 F 2d 510, 127 U S App D C 315 
Mo —Videon Corp v Burton, App, 369 S W 2d 264 
N Y —New York Tel Co v Public Service Commis¬ 
sion, 387 NYS2d 524, 88 Misc 2d 21, affd 393 
N YS2d 100, 56 AD 2d 415 

86, N Y —Bakal v New York Tel Co , 411 N Y S 2d 
859, 97 Misc 2d 540 

Unlawful discrimination not shown 

Mo —Videon Corp v Burton, App , 369 S W 2d 264 

Other matters relating to contracts for 
advertising in telephone directories 
have been adjudicated ^ 

86.5. Ill —McClure Engineering Associates, Inc v 
Reuben Donnelley Corp, 428 N E 2d 1151, 57 
Ill Dec 471, 101 Ill App 3d 1109, affd 447 N E 2d 
400, 69 Ill Dec 183, 95 Ill 2d 68 

Requisites and validity 

La —Wilson v Southern Bell Tel & Tel Co , App , 194 
So 2d 739 

Ohio—Benian v Ohio Bell Tel Co , 375 N E 2d 410. 54 
Ohio St.2d 147, 8 O O 3d 149 

Construction 

Tex—Southwestern Bell Tel Co v Ferguson, Civ 
App , 413 S W 2d 841 

Limitation of liability for breach 

U S —Pilot Industnes v Southern Bell Tel & Tel Co , 
D C S C , 495 F Supp 356 

Cal —Hall v Pacific Tel and Tel, 98 Cal Rptr 128, 20 
C A 3d 953 

La —Wilson v Southern Bell Tel & Tel Co, App, 194 
So 2d 739 

Mich —Thomas v General Telephone Directory Co , 
339 NW2d 257, 127 Mich App 788 
Mo —Warner v Southwestern Bell Tel Co, 428 
S W 2d 596 

N Y —Russell v New York Tel Co , 291 N Y S 2d 709, 
57 Misc 2d 227 

Pa—Kiefer v Bell Tel Co, 41 D & C2d 645, 115 
PLJ 80 

87. Coim —Montimen v Southern New England Tel 
Co, 398 A 2d 1180, 175 Conn 337, 1 ALR4th 
209 

No tort liability where omission unintentional 

La —Hennessy v South Central Bell Tel Co, App , 
382 So 2d 1044 

Md.—Baird v Chesapieake & Potomac Tel Co of 
Baltimore'City, 117 A 2d 873, 208 Md 245 

Minor change 

U S —Georges v. Pacific Tel & Tel Co , D C Or, 184 
F.Supp. 571. 

Ga —Southern Bell Tel & Tel Co v C & S Realty Co , 
233 SE2d 9, 141 Ga App 216 

Gross negligence or willful misconduct as requi¬ 
site to liability 

U S —Robinson Ins & Real Estate,. Inc v Southwest¬ 
ern Bell Telephone Co , D C Ark , 366 F Supp. 307 
Anz,—Sommer v Mountain States Tel, & Tel Co , 519 
P2d 874, 21 AnzApp 385 
N Y —Thon v New York Tel Co , 285 N Y S 2d 926, 
55 Misc 2d 586 

Or—Garrison v Pacific Northwest Bell, 608 P 2d 1206, 
45 Or App 523 

89. U S —Russell v Southwestern Bell Tel Co , D C 
Tex 130 F Supp 130—Wheeler Struckley, Inc v 
Southwestern Bell Tel Co DC Okl, 279 F Supp 
712 , 

Cal.—Davidian v, Paafiq Tel & Td Co„ 94 Cal.Rptr 
337, 16 C A 3d 750 


D C —Bird V Chesapeake & Potomac Tel Co , Mun 
App. 185 A 2d 917 

Iowa—Woodburn v Northwestern Bell Tel Co, 275 
N W 2d 403 

Mo—Tobler’s Flowers, Inc v Southwestern Bell Tel 
Co, App. 632 S W2d 15 

Ohio—Cunha v Ohio Bell Tel Co , 271 N E 2d 321 26 
Ohio Misc 267 

Tenn —Smith v Southern Bell Tel & Tel Co, 364 
SW2d 952. 51 Tenn App 146 

Provision held valid 

U S —Neering v Southern Bell Tel & Tel Co, D C 
Fla, 169 FSupp 133—Georges v Pacific Tel & 
Tel Co, DC Or. 184 FSupp 571 

As to publication of advertisement 

S C —Pride v Southern Bell Tel & Tel Co, 138 S E 2d 
155, 244 SC 615 

Limitation filed as part of rate schedule as 
binding 

Mo —Warner v Southwestern Bell Tel Co, 428 

S W 2d 596 

Limitation effective whether action in tort or 
contract 

Mo —Warner v Southwestern Bell Tel Co, 428 

S W 2d 596 

Provision applicable to erroneous listing with 
long distance operators 

Mo —Warner v Southwestern Bell Tel Co, 428 

S W 2d 596 

Ordinary negligence not sufficient to overcpme 
exculpatory clause 

U S —Robinson Ins & Real Estate, Inc v Southwest¬ 
ern Bell Telephone Co , D C Ark , 366 F Supp 307 

Contract not unconscionable 

Kan —Wille v Southwestern Bell Tel Co, 549 P 2d 
903, 219 Kan 755 
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90. Mich—Allen v Michigan Bell Tel Co, 171 
N W 2d 689, 18 Mich App 632 

Pa —Newsham v United Tel Co of Pa, 2 D & C 2d 
312 

Liability for gross negligence 

N Y —Lane v New York Tt\ Co, 179 N Y S 2d 536, 7 
A D 2d 702 

Mere inadvertent errors as not showing gross 
negligence 

U s —Wheeler Stuckley, Inc v Southwestern Bell Tel 
Co, DC Okl, 279 FSupp 712 

Willful, wanton or reckless conduct not shown 

Mo —Warner v Southwestern Bell Tel Co, 428 
S W.2d 596 

91. Telephone company's rights paramount 

U S —Darman v Metropolitan Alarm Corp , C A 
Mass , 528 F 2d 908 

92. U S —McTighe v New England Tel & Tel Co, 
C A Vt, 216 F 2d 26 

Mont —In re Mountain Bell Directory Advertising, 604 
P2d 760, 185 Mont 68 

N Y —Bakal v New York Tel Co , 411 N Y S 2d 859, 
97 Misc 2d 540 

Wash —Allen v General Tel Co. of Northwest, Inc , 
578 P 2d 1333, 20 Wash App 144. 

Regulations held not authorized 

N Y —National Merchandising Corp v Public Service 
Commission, 186 NYS2d 47, 5 N Y2d 485, 158 
N.E2d 714 

93. N Y —National Merchandising Corp v Ihiblic 
Service Commission, 186 N Y S 2d 47, 5 N Y 2d 
485, 158 NE2d 714 

Extent of puwer 

Pa,—Felix V Pennsylvania Public Utility Commission, 
146 A 2d 347, 187 Pa Super. 578 

Limitation of liability 

Mont —State ex rel Mountain States Tel & Tel Co v 
District Court In and For Silyer Bow, 503 P.2d 
526, 160 Mont 443 


94. Charge held in violation of tariff 

N Y —F H Von Damm. Inc v New York Tel Co , 
303 N Y S 2d 763, 60 Misc 2d 677 

The right of a telephone company to 
prevent another corporation from dis¬ 
tributing advertising covers for tele¬ 
phone directories has been adjudi¬ 
cated.^"^ ** 

94.5. Right upheld 

U S —Citizens Tel Co v T^ Service Co , D C N C , 
214 F Supp 627 

Right denied 

Mass —New England Tel & Tel Co v National Mer¬ 
chandising Corp, 141 N E2d 702, 335 Mass 658, 
63 A L R 2d 1085 

N C —State ex rel Utilities Commission v National 
Merchandising Corp, 220 S E 2d 304, 288 N C 
715 

Other matters pertaining to tele¬ 
phone directories have been adjudi¬ 
cated.^^ ^ 

95.5. Cover for directories 

N C —State ex rel Utilities Commission v National 
Merchandising Corp , 216 S E 2d 868, 26 N C App 
617, revd on oth grds 220 SE2d 304, 288 N C 
715 

Name of business containing price quotation 

Anz—Dollar A Day Rent A Car Systems, Inc v 
Mountain States Tel & Tel Co , 526 P 2d 1068, 22 
Anz App 270 

Refusal to delete listing 

Pa—Neary v Pennsylvania Public Utility Com’n, 468 
A 2d 520, 78 Pa Cmwlth 636, affd 487 A 2d 345, 
506 Pa 570 

§ 266. Private Lines or Exchanges 

Library References 

Telecommunications <©=>270. 
Modern Legal Forms Ch. 55, 
Public Utilities. 

96. Public utility service 

Ohio—Chillicothe Tel Co v Public Utilities Commis- 
' Sion, 126 N E 2d 917, 163 Ohio St 398 

97. La —Hospital Service Dist No 1 of St Landry 
Pansh V Louisiana Public Service Commission, 
186 So 2d 566, 249 La 210 

page 274 

2. Alaska—North State Tel Co , Inc v Alaska Public 
Utilities Commission, 522 P 2d 711 
Ohio—Chillicothe Tel Co v Public Utthties Commis¬ 
sion. 126 N E2d 917, 163 Ohio St 398 

§ 267. Connecting Lines 

4. Originating system not liable 

La —Miller v East Ascension Tel Co , App, 263 So 2d 
360, writ den 266 So 2d 430, 262 La 1121 

Other matters relating to connecting 
lines have been adjudicated.^^ 

6.5. U S —MCI Communications Corp v American 
Tel & Tel Co , D C Ill, 462 F Supp 1072—Mid- 
‘Texas CoiriTnunicaiioiis S> stems, Inc v American 
Tel and Tel Co C A fcx. 615 F2d 1372, reh 
den 618 F2d 1389, cert den 101 SCt 286, 449 
U S 912, 66 L Ed 2d 140 

Idaho—Lemhi Tel Co v Mountain States Tel & Tel 
Co, 571 P2d 753. 98 Idaho 692 

f*Foreign Exchange** service 

U S.—Bell Tel Co of Pennsylvama v F C.C, C,A., 503 
F2d 1230, cert den 95 SCt 2620, 422 US 1026, 
45 LEd2d 684, reh den 96 SO 163, 423 US 
886, 46 L.Ed2d 118 
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Breach of ccHitract regarding settlements 

Ind —Indiana Tel Corp \ Indiana Bell Tel Co. Inc, 
358 N E 2d 218, 171 Ind App 616, mod cm oth 
grds 360 NE 610, 171 Ind App 616 

§ 269. Suspension and Discontin¬ 
uance of Service 

page 275 

16. U S —Teleco, Inc v Southwestern Bell Tel Co., 
D.C Okl, 392 F Supp 692—Occhino v North¬ 
western Bell Tel Co, C A Minn , 675 F 2d 220, 
cert, den 102 SCt 2971. 457 US 1139, 73 
LEd2d 1358, reh den 103 SCt 19. 458 US 
1133, 73 L Ed 2d 1404 

Cal —Phonetele, Inc v Public Utilities Commission, 
113 CalRptr 16, 520 P2d 400, 11 C 3d 125 

Sufficient notice of (^onn^ion 

Tex —Southwestern Bell Tel Co v Rucker, Civ App, 
537 S W 2d 326, err ref no rev err 

17. Cal—Goldin v Public Utilities Commission, 153 
Cal Rptr 802, 592 P 2d 289, 23 C 3d 638 

18. No liability for resulting damages 

Ala—Coosa Val Tel Co v Martin, 133 So 2d 505, 272 
Ala 383 

19. U S —Denham v Southwestern Bell Tel Co, 
DC Okl, 415 FSupp 530 

SC—Johnson v General Tel Co of Southeast, 135 
SE2d 854, 244 SC 182 

Right held not waived 

Ala —Coosa Val Tel Co v Martin, 133 So 2d 505, 272 
Ala 3^ 

24. U S —Teleco, Inc. v. Southwestern Bell Tel Co , 
DC Okl, 392 FSupp 692 

NM—Ftrst Central Service Corp, v Northern Bdl 
Tel, 623 P 2d 1023, 95 N M 509. 

Pa—Stiteler v Bell Tel Co, 379 A 2d 339, 32 Pa 
Cmwlth 319 

Tariff construed 

N.H —Koimsarek v New England Tel & Tel Co, 282 
A,2d 671, 111 N.H 301 
No duty to inquire as to operation 
, Tex.—Southwestern Bell Tel Co v Rucker, Civ App>, 
537 S W 2d 326, err, ref no rev err 

25. Threat of suspension of service proper 

KY^-rGoIdenthal v. New York Tel Co, 327 N Y S 2d 

732, 68 Misc2d 749, affd 337 NY.S2d 495, 40 
A D 2d 825 
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40. Cal —Goldin v Public Utilities Commission, 153 
CalRptr 802, 592 P 2d 289, 23 C3d 638 

Fla —Southern Bell Tel. & Tel Co v Nineteen Hun¬ 
dred One Collins Corp, 83 So 2d 865. 

Ul.T-People V Smith. 333 NE2d 241, 31 lllApp3d 
423, 78 A L R 3d 440. cert, den 96 S.a 1678, 425 
U $. 940, 48 L.Ed 2d 183 

N J —PaterscMi Pub Co v New Jersey Bell Td Co , 
122 A.2d 599,-21 N J 460 

NX—Rosenthal v New Yoilc Tel Co, 141 NY.S2d 
^ 459^ 

RI—Hill Road Pub & News Co v Public Utihty 
Hearing Bd, 190 A,2d 729, 96 R L 265, 

Statutoiy provision held invalid 
" Dck—ToHin V Diamond State Tel. Co, Ch, 164 A 2id 
‘2^54, 39 M.Ch 350" 

'^>Proeedure 

. 1 Qi^SoKol w Pubhe UtailiticS Gommis^On, 53 Cal 
' 4* , Rptr. ^^3, 41^ P.M 265, 65 C 2d 247. 

^ Q>n^triidtio|i, of,s^dnte 

' 'U,.^7rTofcijyrDiamond State Tel Qo , DC Del,, 286 

J ' 

. j Us.—Fa^a v Pbwets, D C III, 295 F,Supp, 924, ' 

Soulhem Bdlt Tel,, 12 q , 81 S6 231 
^ ^ 254, 263 Ak. IS ‘ . '* 

>"^61—In. reDdavsta^^gp^tsS^iCetSupet., 196 A.2d 
• ^ I a 504,, 


N J —Paterson Pub Co v New Jersey Bell Td Co, 
122 A 2d 599, 21 N J 460 

N Y—Manmclli v New York Tel Co 129 N V S2d 
411, 205 Misc 503—Rosenthal v New York Tcl 
Co, su{H-a, n 40—Nadel v New York Tei Co, 
no NYS2d 95. 9 Mivc 2d 514—Application of 
Goldman, 270 N YS2d 528, 50 Misc 2d 309 

Commnn-law right 

U S —Delaware Sports Service v Diamond State Tel 
Co, DC Del, 241 FSuf^ 847. affd, CA, 355 
F 2d 929, cert den 87 SCt 38. 385 US 817. 17 
L Ed 2d 55 » 

Notice to patroB not necessary 
R I —Taglianetti v New England Tel A Tel Co., 103 
A 2d 67. 81 R I 351 

Evidence held suffidait 

RI —Hill Road Pub & News Co v PublK Utility 
Hearing Bd , 190 A 2d 729, 96 R I 265 

44. N J —Paterstm Pub Co v New Jersey Bell Tel 
Co, 122 A 2d 599, 21 NJ 460 

Reasonable prol^bility <w ffrmads 

NY—Mamnellt v New York Td Co, supra, n 41 

45. U S —Kelly v Illmms Bell Tel Co. D C III, 210 
F Supp 456, affd, C.A, 325 F 2d 148 
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47. U S —Pabna v Powers, D C Ill, 295 F Supp 924 
—Palermo v Belt Tel Co of Pai., C A Pa, 415 
F 2d 298, 

N Y —Martinelli v New York Te! Co, supra, n 41— 
Rc^cnthal v New York Tel Co, supra, n 40—Na- 
del v New York Tel Co, 170 N Y S.2d 95, 94 
Mtsc 2d 514 

Pa —Rubm v Pennsylvania Public Utility Commission, 
177 A.2d 128, 197 Pa Super 157 

Pubito utility hearinf board 
RI—Hill Road Pub & News Co v Public Utihty 
Hearing Bd, 190 A 2d 729. 96 R. I 265 

Discontinuance ftn* cK^nrination gmnbling news 
U.S —Telephone Nerws System, Inc v Illinois Bell Tel 
Co, D.CIH,, 220 FSupp. 621, affd 84 SCt 1134, 
S76 U.S 782, t2 L.Bd 2d 83. 

40. NY —Rosenthal v New York Tcl Co, supra, n 
40—De Luca v New York Tel Ca, 146 N Y S 2d 
259 . 

Pa —Rubui v Pennsylvania Public Utility Comnmsion, 
177 A 2d 128, 197 Pa.Super 157 

Question for commisson in first instance 
Del—^ToIUn v Diamond State Tel Co, Ch., 164 A 2d 
254, 39 Det-Ch. 350 

49. Under statute 

U S —Telephone News System Inc,, v Illinois Bell Tel 
Co, D CIB., 220 FSupp 621, affd 84 SCt 1134, 
376 US 782, 12 LEd.2d 83—ToOin v Diamond 
State Td Ca, D.CDd., 286 FSupp. 86. 

Sufficient notice not received 

La.—Shelby v South Ccatrtd Bell TeL Co., App., 286 
So.2d 496 , > . 

52. Burden of proof on utility company 

US—ToIKn, v Diamond State Td Co, D,C^et., 2^ 
FSupp 86, ^ ' 

53. U S.-?-Angelmi EBinots Bdl Tei, Qx, 

418 F 2d DL dert, den 90 S.Q ,1361, 397 U,S, 
1040, 25 L.Ed.2d 651 ^ ^ , 

]fla —^Southcfsi B<^ Td '& Td^ Co, v, h^a»ctoee 
dred One ColW CQrp„ 83 So.^ 865—Gttecn v 
Sputhea;^ BeU Td & Td Cp., A^p-, i92 ^2d 310, 

§ 27#. {le^oration of Service dr Fa- 
^ ‘ c^iUen^ ^ 

55. Wroj^^Fiif discoii^u^ce 

06*0 TbJ. V. PjUtthc Utilibcs Com- 
v^iori 224 N E:2cI' 528. 9 Ohio Sv2^ 153 
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56. Nnmbm* to be ^sigi^ within f^cretkm of 

c^pany 

N Y —Application of GoJdnwm, 270 N Y S 2d 528. 50 
Mbc 2d 309 

60. US -Palma v Powers, DC III, 295 FSupp 924 

Evidem^ before commmioB 

Del—In re Delaware Spms ServK*, Super, 1% A.2d 
215, 7 Storey 1. affd 202 A 2d 568. 7 Storey 504, 
cert den 85 SCt 657, 379 U S 965, 13 LEd 2d 
559 

Pa —Rubm v Pennsylvania Put^ Utihty Commtstion, 
177 A 2d 128, 197 Pa Super 157 

Refusal held arytrary and unreaso^ile 

N Y —Application of Goldman, 270 N Y S 2d 528, 50 
Misc 2d 309 

61. Del —In re Delaware Sports Sctvwc, Super, 196 
A 2d 215. 7 Storey 1. affd 202 A 2d 568, 7 Storey 
504, cert den 85 SCt 657, 379 U 5 965. 13 
L Ed 2d 559 

N y —Martinelh v New York Tcl Co, supra, n 41— 
Sgueglta V New York Td Co, 137 NYS2d 
404—Nadel v New York Tel Co, 170 N.YS.2d 
95, 9 Misc 2d 514 

Pa—Rubm V Pennsylvama PuWic Utility CommissK®, 
177 A 2d 128, 197 Pa Super. 157 i 

62. Pa —Rubmt v Pennsylvania Piblic Utility Cewn- 
mission, 177 A,2d 128, 197 PaSiqxjr 157 

Aopiittal of a boolcroaking charge, etc. 

N Y —Sgueglia v New York Td. Ca, 137 N.Y.S 2d 
404—Rosenthal v New York Td Co, 141 N.Y 
S.2d 459 

63. N Y —Rosenthal v New York Td. Co. 141 N Y 
S 2d 459—Nadel v New York Tel Co,. 170 N.Y. 
S.2d 95, 9 Misc 2d 514—Application of Goldman, 
270 N Y S 2d 528, 50 Misc 2d 309 

Qear right to restoration nuist be establislied 
N Y —Rosner v New York Telephone Co., 205 N Y 
S 2d 476, 24 Misc 2d 981 

64. N.Y -Korman v New York Td, Ca, 145 N Y, 
S 2d 877—Nadel v New York Tel Co, 170 NX 
S.2d 95, 9 Misc.2d 514 

§ 272. Actions ^ 

Libjrary References 

Telecommumcations 
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71. U S —McTighe v. New England Td & Td. Co., 
CAVt, 216 F2d 26 

Iowa—Woodbum v Northwest^ Bdl Td Cb„ 275 
N.W 2d 403 

N C —State ,ex td. Utilities Commission v National 
Merchandising Corp, 220 SE2d 304, 288 N.C 
715 

ND—Northwest^ Bell Td. CO v Hagen, 234 
NW2d841. \ ^ 

Pa,—Behrend v. Bell Jel, Co./ ^ A.2^t 
Pa.S*^r. 35, ? ^ 

Ttroe to sue - ' « 

UiS.-Wafd V, NojrtiwgFif ^ Xd 

FSupp, 606^ saTck, 381‘F.^-T6^Hpiter % 
Amesjcan^ Td,^ & 3e| ptj,» D.C,V|l, |28 F.Sft|>p, 

' ^ , 

4htoilHies on propci? 

nptice 

DfGiacolmo v Diamond State TcU Ca, DCDd,, 
356 F.Supp. 1063 

72. U S.—Talma v. Powers, D C 111, 295 F Supp. 924 
Ky.—Citket^ Teh Co. v Anderson, 291 S W 2d 527 
Term.—Freeden v 'Sbuthem Bell Tel & Tel Co., 285 

SW2d346, 199 Tetin 203 

73. Ky —Cipacns Tel. Co. v, Anderson, 291 S W.24* 

'527 / ' . 

Ohio—Laffer v Cincinnati & Suburban Bell TdjsC^C^ 
lU N E 2d 158 5 ’ 
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US>—Ivy PrMidca^iAl; €«»- v A,mencm Tel A "Tel 
C&, DCN Y, 234 FSi^ 4 
y^aa^^Hevf Ejii^tod Td A Td Ca v Mattoo*! M«r* 
Corp. !4S N E 2d m, 335 658 

N Y —V New Ymk Td Co, 228 N Y S 2d 536. 
34 M»c 2d m 

Siatf ol pn>ce«#as8 li^|i»ctiye rdkf 
U S.—Owter v AitiemiBi Te! A Td Co, D C Tea,, 
2^ FSk^sp IM. alW, CA, 365 F2d 486, cert 
dm 87 ICt 714, 3«5 U S. JOM, 17 L Ed 2d 546 

AxMm far fotoewtian Q<f smice 
Dd .—^Wdafe ¥. Dmeaoad Sfeaie Td Ok, 237 A 2d 143, 
43 Dd,€iK 472 

i^^ittctlve Fdd 

Ab,—Proe v SoiMfa Cei^ral Bcfl, 313 So 2d 184, 2^ 
Ak, 144, 75 A.L,R.3d 661 

Dei^Wdsb v Dtt^emd ^ade Td Co, 237 A 2d 143. 
43 DdCb 472 

«^«re great necessity shown 

IE*—Arafee* A^oraoim, Inc v Illmo^ Bdl Tel Co, 
m RE.^ 27a 13 766—Ami>er Auto- 

sftottwe, Inc v Ilkmas BeH Td Co„ 305 N E 2d 
27a 15 IB Ai>p.3d 766 

T4, US.—BtjwkIoo V US, CAOkl, 382 F2d 607 
7S. Asi^^rai^t of i^ed nwinber 
Midi.—Kln^egoo Agency v General Tel Co of Mtch , 
65 N.W 2d 748. 340 Mich 472 
79. L^Mty taited to gross ne^igence or 
mbc^Kkict ^ider tariff 

H Y.—Eisoer v New York Td Co, 324 N Y S 2d 1%. 
67 Misc 2d 506—Warren v New York Td Co, 
324 N.Y.a2d 243, 67 Misc 2d 348 

lia^Bitioa of liiBnIity 

US ,—^Vaik V Sonthwestem Bell Td, Co, S)4 F Supp 
740 

Aaic:—OisoR v Motnwam States Td A Td Co,, Afn>, 
580 P.M 781 H9 Anz 321. 

Afk—Soetbwestem Bdl Td Co. v Wilks, 60f S W.2d 
855, 269 Afk 399, 

Cdlev---Thiiver^ Hifei Beamy Acactony, Inc, v. Moun- 
lata SStates Td A Td, 0>„ 554 P.2d 723, 38 
CbkKApp, 194, 

DcL^Woloslaa v Dtanwiai S«ate Td Co,, Ch. 380 
A2d9S2 

Fla„—Maddalena v Soutb«Ti Bell Tel and Tel Co, 
ApiK,T^So2d 1246 

Ga.—State Farm Fire A Cas. Co v Sootbem Bdl Tel 
A Td, Ok, 262 S E 2d 895. 245 Ga 5, on remand 
266 S.E.2d 807. 153 Ga App. 301 
bad,—^[nthana BeE Td, Co., Inc v O’Bryan, App, 408 


PsrtkekB' matters feeM not to constitate ^eii» 
t S —VjHfe V Smithweweni Bdl Td Co. 504 F 
740 

C«4o —University HtlH Beauty Academy. Inc v Mtwii- 
Ifttn Slates Td A Td Co, 554 P2d 723, 38 
CokApp m 

MkIi —Mwskefoo Agency v Ckncral Td Co of MkH , 
65 N W 2d 748, 340 Mich 472 

Credit amoont of waiter coatrmrt 

V S -Neenng v Southern Bell Td A Td Co, D C 
Fk, 169 FS«pp 113 

Pmtkite matters heW to coaaritote defwme 
Cal—Sokd V Pubhe UtiKtte C<»nrnm»on, 53 Cd 
KfAT 673. 418 P 2d 265, 65 C 2d 247 
Fla —Advance ServKe, Irw v Gerwral Td Co Fla, 
App, 187 S<K2d 660 

Mo—Thompson v Smitbwestcra Bdl Td Co, 451 
S W 2d 147 

N Y —Carhwm Cemst Co v New York Td Co., 256 
N Y S 2d 49, 45 Misc 2d 229 
85, Idaho—Grever v Idaho Td Co , 499 P 2d 1256, 
94 Idaho 900 

N Y —Lcwio, StcBowitz and Farr v New York Td Co, 
347 N y S 2d 53a 75 Misc 2d 494 

Commksion has exdeslTe jiui^hrtiovt 
Cal —Pacrfic Te! A Td Co. v Superior Court of City 
an^ County of San Fraiwsco, 34 CalRptr 673, 
386 P 2d 233, 60 C 2d 426—Do«ar-A-Day Rent-A- 
Car Systems. Inc v Pacific Td A Td Co, 102 
Cal Rptr 651, 26 C A 3d 454 
Pa —Bchn^id v Bdl Tel Co of Pa, 243 A 2d 346, 43! 
Pa. 63 

Ten®—Breeden v Southern Bell Tei A Te! CO, 285 
S.W 2d 346, W Term 2a3 
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88. NY.—Solomion v Public Service CommmKHi, 
146 N YS2d 439, 286 ApfKDtv. 636 W den. 
149 N y S 2d 234, I A.0,2d 793 

Notwithstonding validity of rates arad Msi^tion 
of liability involved 

f4o—Warner v Southwestern Bdl Tei, Co., 428 
S W 2d 596. 

Jnrtedictlon Rndted to actiom ^^ter ^pedflc 
statute 

N.Y —Van Dussen-Storto Motor Inn, Inc v. Rochester 
Tdephone Corp , 338 N Y S 2d 31, 71 Misc 2d 34, 
nw9d, on oth. grds. 348NYS2d 404v42AD2d 
40& motion den 311 N E2d 508. 34 N Y 2d 635, 
355 NYS.2d 374 Affd 316 N,E2d 719. 34 
N,Y,2d 904, 359 N.Y S 2d 286, 


ro m i >ki n t, petftkwi, or ^kdMZthm beid ii«wffi- 
dcHt to state a cai^ of aetkm 
H)US—Camgan v Sunknd-Tujunga Td Co, 
C A Cal. 263 F 2d 568, ecrl den 79 S Ct 893. 359 U S 
975. 3 LEd 2d 84! 

—M^rkwee v Bc«dcr, 93 So.2d 151, 265 Ala 544 
Cal -Gautier v Genera! Td Co, 44 Cal Rptr 404, 
234 C A 2d 302—Dtvidian v Pacific Tel A Td 
Co, 94 Cal Rper 337, 16 C A 3d 750 
Fla—Moore V Southern Bell Td A Td Co, App, 176 
Sold 558 

i|}—Comwr V Illinois Bell Td Co, 256 N E 2d 41, 
120 IEApp,2d 124 

Mo—^Pre^y v Southwestern Bdl Td Co , 396 S W 2d 
566, 

N.Y —Dr^sBl v New York Td Co, 334 N Y,S.2d 97. 
70 Misc 2d 377 

Tenn —Breeden v Sot^bem Bell Td A Tel Co, 285 
SW2d 346, 199 Tenn 203 

(4) For asisaneft 

Ob 4 —Gautier v General Td Co, 44 Cal Rptr 404, 
234 C A 2d 302 

(5) For fraud and decett. 

Cal —Gautier v. General Tei Co, 44 Cal Rptr 404, 
234 C A 2d 302 

(6) For wtllful. wanton or grossly negligent acttvfey, 
Mich—Valentine v Michigan Bdl_ Td Co, 199 

N.W 2d 182, 388 Mich. 19, 67 A L R.3d 67 
NY —Warren v New York Td Ca, 335 N.Y,S.2d 25. 
70 Misc 2d 794 

(7) For harassment by ptKme company. 

N Y —'DtescoI V. New York Td. Co„ 334 N Y.S.2d 97, 
70 Misc 2d 377 
Ameiidbfcetit deamed 

N,Y—Carlson Const. Co v New York Tel Co, 256 
N Y S,2d 49, 45 Misc 2d 229 
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Matters'relating to defendant's plead'- 
ings have been, adjudicated by the 
courts J ^ 

73. Pleadlii^ irff&TOative matter in defense 
Pa.—Kiefer v Bcfl Tdepbooe Co, 41 D & C 2d 645, 
H5 PLJ. 80 

13. U.Sw—RusseB v SoWfewestena BcB Td Co, D C 
Tex., 130 FSupp, 130—^Faber v Southwestern 
Belt Tel Co, D.C Tex, 155 F Supp 162 
Omissioa to list in directory 
U $ —Garcia v Mountain States Tel & Tel Co, C A 
NM, 315 F2d 166 

Cokx—Irkh v Mountain States Td A Tel Co, 500 
P2d 151, 31 Colo App 89 


N,E.2d 178 

Iowa—Woodbum v Northwi«terH BeH TcL Co, 275 
RW.2d403 

Li|,—Bwjcb V. Ststttb Central Ep Td Ox, A|^., 356 

‘ soM m 

Sfeefe,—I^A W Rustfnroofi^ lac, v. Midugan Bdl Td. 
CbL*^ N W.2d 572. 88 itouApp, 2S42: 

Ar Berparii, D:0,, Inc v Oteo Tel Get, 
' 3?^ im2d 4ia 54 oy© St.2d' 147. 8 O0>3d 1-^,' 
Di&Tr-Oarr£soa v. Pacifk: NoTthw«t Bell, 608 P,2d 1206, 
: 4^,QrApiK 523, 

pjm.f44A£f^ted'p!rGfeu^^ Smnees v South Central 
' 6p6'S,W2d 671 

^ cSnwrd Tet. Cb of Northwest, Inc, 
20 WasE’App, 144 

fd, and Tel C<x« 647 

' ' 

9^' ta,ir-SW^ Cemtd BeH Tot Co^ App. 

2is«Scx2d^ , ^ ^ 

by tka i ^ ^ ^ i 

pf9o7"fe 

'Ofe«>, 331 ' ■ ’■J ’ 

Mo.—EnKoah vt 

S W,2d 78, aepp. afW'^ft^nd 


Persons who are necessary party de¬ 
fendants must be named defendants.’*’* 


Sto.l. Cat.r-WKner v. Padefic Tcl< A Td Ox, 263 
P3 465i I2J CAiZd 497 

97, U S-*Faber v, Southwcstcra Bdl Td Ok, D C, 
Tex , 155 F3o|^. 162 

Ky—apzens Tet Ox v, Arderspa, 269 aW,2d 283 
CoiiB^idDt, pet^(m» or deciaratMHt hdd soffit 
^ doit to state a cause of actios 
(1) tJS*—T^phonc News System, Inc. v, Illinois 
Bdl Td. Cc^, DCriU 2m F3ttppv 62! affcL 84 S.a. 
UH m 0.S, 782, 12 L:Ed,2d '83—Lee v Southern 
Bet Td^ A Tdf C3^ nf:3,C., 294 F.SttpiK 1147 
Qdl-J-sWair^'V, fad®e Tkl, A Td. Cks, supra, n. 96iT, 
Fla^.—ilohn^ v. Soitthem 0^ Td-’A-Td, Co., App., 
l69Sa2d3a 


V, iffinok BeR Tet Co, 192W^M 451, 42 

V. K6w YorKTtU Ca, 334.HY&2d 97, 

Pa,—I%vejr ai8l Bpbrata T A T,,<;;kKr 26 
Et A a2d.44l, m twfe.Refv.* 357. 




Fla,—^Augustme v Southern Bell Tel A Tel Co, 91 
Sa2d 320 

14v U,S —Shcaly’s, Inc v Southern Beil Td & Tel 
Ok, DCS.C, 126 FSupp 382. 

IE N.Y—Held V New York Td. Co., 342 N Y S.2d 
665, 73 Mkc.2d 582. 

19. Ky—CStfccens Td Ok v Anderson, 269 S.W.2d 
283. 

Coiitribiitory negligmce 

Mo.—Tboiepson v Southwestern Bd! Tel Co, 451 
S.W,2d 147 

UE—TdepljOBe Nevwt System Inc ^G, JllinQi^ 
%ai Td. Co,, D,C.HI, no RSapp, 621. affd 84 
, %.G^ R34, 376 U3, 782, 12 L.E:d.2d 83, 

An appKc^tnt, foT tr^i^er from ene 
exchange to another, op'erated ky an- 
ptjier cempajiy^ may'jieyail ^yiihout' 
proTOg ii^equa^ey of sbhiee ot.^'Un- 
of rates.. . * 

hkbi.—Sd^pen v. Anjij^dapCbrnmuntcadon Co., 
" 199 ll.W.2d 716, !89 Neb, 7^^ ' r ^ . 



t V, New "JefTsew $4^^ T^ft'^ 25 v 

, ^, > 4.24'm 54^N3 129, 127 Vt. 488/ ^ 
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js{ Y —Martinelh v New York Tel Co, 129 N Y S 2d 
411, 205 Misc 503 

RI —Taglianetti v New England Tel & Tel Co, 103 
A 2d 67. 81 RI 351 

22. Fla —Augustine v Southern Bell Tel & Tel Co, 
91 So 2d 320 

23. Idaho—Pacific Northwest Bell Tel Co v Rivers, 
398 P 2d 63, 88 Idaho 240 

N Y —Seagroatt Floral Co v New York Tel Co, 429 
N Y S 2d 309, 76 A D 2d 1038 
Tex —Arvin Harrell Co v Southwestern Bell Tel Co, 
Ov App , 385 S W 2d 696 

Evid^ice held sufficient 

(I) La—Londans v Southern Bell Tel & Td Co, 
App, 172 So 2d 323 

Mo —Mttchell V Southwestern Bell Td Co, App, 298 
SW2d 52a 

Utah—Gould v Mountain States Tel & Tel Co, 309 
P 2d 802, 6 Utah 2d 187 

(4) La —Londans v Southern Bell Tel & Tel Co, 
App, 172 So 2d 323 

(5) N Y —Dc Luca v New York Tel Co, 146 N Y 
S2d 259 

(6) R I —Taglianctli v New England Tel & Tel Co , 
supra, n 21 

(7) To present pnma facie case erf' gross negligence 
N Y —Watren v. New York Tel Co, 324 N Y S 2d 

243. 67 Misc 2d 348. 

(8) To show amount of damages 

Colo —Insh V Mountain States Tel & Tel Co, 500 
P2d 151, 31 Colo App 89 

Tex —^Southwestern Bell Tel Co v Reev«, Civ App., 
578 S W 2d 795, err. ref no rev err. 

(9) To show other matters 

Ohio—General Tel Co v Public Utilities Commission, 
341 N E2d 832, 45 Ohio St 2d 154, 74 0 O 2d 267 

Orcumstantial evidence 

Colo—Insh V Mountain States Tel & Tel Co, 500 
P.2d 151, 31 Colo App. 89 

24. ' Del —Scott v Diamond Co, 239 A,2d 703 

N y.-^Babitt V New York Tel Co., 313 N.Y.S 2d 496, 
63 Misc 2d 883. 

Evidence held insufficient 

(3) To show other matters 

U.S —Shcaly’s, Inc v Southern Bell Tel & Tel Co, 
D C S C, 126 F Shpp 382—Gordon v Illinois Bell 
Tel Co, C A Ill, 330 F 2d 103, cert den 85 S Q 
197, 379 U.S 909, 13 L Ed 2d 182. 

Alaska—Dowling Supply & Equipment, Inc v City of 
Anchorage, 490 P 2d 907 

Conn—Robinson v Southern New England Tel. Co., 
101 A 2d 491^ 140 Conn 414. 

La.—^Levy v Southern Bel} Tel &. Tel Co, App., 172 
So 2d 371, 

Mass.—^New England Teh & Tel Co. v National Mer¬ 
chandising Corp , 141 N E2d 702, 335 Mass. 658 
Ma—^Mttchell v Southwestern Bell Tel. Co„ Appt, 298 
S.W 2d 520, 92 A.L R 2d 913—W.amer v. South¬ 
western BcU Teh Co., 428 S.W.2d 596 
M Y.—Then v. New York Tel. Co, 285 N Y S.2d 926, 
55 Misc.2d 586—Eisner v New York Tel Co., 324 
N.Y S 2d 196, 67 Misc 2d 506 
Tex —Wade v. Southwestern Bell Tel Co, Civ App., 
352S^2d460 

Utah—Gould v Mountain States Tel St Td C6., 309 

, ^2d 802, 6 Utah 2d 487. 

^ Taighanettt v Nfew England Tel & Td Co., 
supra, n. 21 

17,” Mo.—Warner v Spatfewesrern Bell Td. Co, 428 
^ ^SW.2d 596 

Tex.—Sduthwestem Belf Td Co v Reeves, Ov App, 

"^78'S W,2d 79^1, enr. ref no rev err 

Exculpatory dause 

Pr^uct^t Research Ajsoqatest v.\ Pacific TeL & 
' I Tftl. ^iCal,Rptr, 216,46 CA 3d 651. 

2^ Aipdsoht v; '^j^hero Bet & Tel Co, 
305-Rwad 279* 

?eii: Co. of 

‘ ’ .MabS., 85 Mich 41 


Mo —Warner v Southwestern Belt Tel Co, 428 
S W 2d 5% 

Or—Howe v Pioneer Tel Co-op, 445 P 2d 875, 251 
Or 385, 32 A L R 3d 1037 

Tex —Gandy v Southwestent Beil Td Co, Civ Af^ . 
341 S W 2d 554. 85 A L R 2d 833 
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Other matters relating to instruc¬ 
tions have been adjudicated.^*^ ^ 

43.5. Instructioiis bekt not erroneous 
Mich —Muskegon Agency, Inc v General Td Co of 
Mich , 85 N W 2d 17a 350 Mich 41 

lustructimus hcM errcHteiMis 
Mo—Thompson v Southwestern Bell Td Co, 451 
SW2d 147 

Or—Howe v Pioneer Td Co-op, 445 P 2d 875, 251 
Or 385. 32 A L R 3d 1037 

44. Pa —Newsham v United Td Co of Pa., 2 D & 
C2d 312 

Other matters relating to findings 
and orders have been adjudkated.'*^' 

45.1. Ark—Alhed Tel v Arkansas Pirfshc Ser¬ 
vice Commission, 393 S W 2d 206, 239 Ark 492 
D C —Hush-A-Phofie Corp v U.S, CA . 238 F2d 
266, 99 U S App D C, 190 

Order held iwtiper 

Pa —York Td & Tel Co v Pennsylvania Public Utili¬ 
ty ComnussuMi, 121 A.2d 605, 181 Pa.Super 11 

Review 

US—Carter v Araencan Td & Td Co, CATcx, 
365 F2d 4S6. cert den 87 SCt. 714, 385 US 
1008, 17 LEd 2d 546 

Cal.—Dollar-A-Day Rent-A-Car Systems, Inc v Pacif¬ 
ic Tel & Tel Co, 102 Cal Rptr 651, 26 C A 3d 
454 

§ 273. Daim^es 

45, u S —Burris v Scrti^h Central BcM Telephone Co, 
D.C Miss, 540 F Sapp. 905. 

Ky—Citizens Teh Co v An&rscai, 291 SW2d 527. 
Mo.—Mitchell V, Southwestern Bell Tel Cov, App., 298 
S W.2d 520 

NJ—Abel Holding Co, Inc v American Dist. Tel 
Co, 371 A 2d Ill, 147 NJ Super 263 
Utah—Gould v Mountain States Td & Tel Co., 309 
P 2d 802, 6 Utah 2d 187 

Omissioii to Ust in dhrectory 
US—Garcia v Mountain States Tel .& Td Co, CA 
NM, 315 F2d 166 

La—Mayeux, Bennett, HmgIc Ins. Agency, Inc v. 
Southern Bdl Td & Td Co, App, 148 So.2d 771, 
wm den 150 So 2d 589, 244 La. 131 

48. Mich—Muskegon Agency, Inc v General Td 
Co of Mich,. 85 N.W2d 170, 350 Mich 41. 

Utah—Gould v. Moiuitaui States^ Tel & Td Co., 309 
P 2d 802, 6 Utah 2d 187 

Regulatory conunisdoiL without power to award 
damages 

N Y —Warren v New Yorit Td Co., 335 N.Y S'^2d 2^. 
70 Misc.2d 794 

page 284 ^ 

49. Ky.—Citizens Tcl Co. v Anderson, ^291 SW.2d 
527 

51, U.S —Shealy’s, Inc v Southern Bell Td. & TeL 
Co, supra, n 14 

Erroneous listing of physdoan 
La.—^Weinberg v SouthOTi Belt TfcL & Td. Co, App., 
174 So.2d 178, wnt den. 175 So 2d 645, 247 La, 
1033. 

54.. .citesd ^ Jenmngs v Southwestern 

Bejl Tdepbone Comfwuiy, 307 S.W 2id 464, 466 
56;. Tex.-^^outhweste3ii Bell Td. Co. v. Rucker, 
App,, 537 S,W,2d 32#^, eir ref, no rev err 


page 285 

6Z InteiTBptkwi ol service 
(2) Other matters 

La—Angelo Pavotie Enterpcises, Im: v South Cent 
BcM Tetefrfioiie Co. App 4 Dist, 459 So ld 1223, 
wni gr 462 So 2d 6^, dism 463 So 2d 1310 
N Y —Abraham v New Yoii Td Co. 3K) N Y $.2d 
969, 85 Misc 2d 677 
64. Omiadofi to in d&^ctory 
U S —Garcia v Mountain States Td & Td Co, C A 
NM, 315 F2d 166 

La—Mayeux, Bennett, Hin^ las. A^mey, Inc v 
Southern Bdl Td, & Td Co, App, 148 So.2d 771, 
wnt den 150 So 2d $89, 244 U 131 
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The recovery of the cost of other 
advertising, done in order to minimize 
loss, in an action for damages for erro¬ 
neous feting of telephone number in a 
classified directory, has been adjudi¬ 
cated.’* * 

75.5. La —Scheiniric the Florist, Inc v Southern Bdl 
Tel & Td Co , Aj^, 128 So.2d 683. 

Mo —Mrtchdl v. Southwestern Bdl Td. Co., App., 29S 
SW2d 520 
Failure to Ust 

Colo —Shoemaker v Mountain States Td & Td Co., 
559 P 2d 721. 38 Colo.App 321. 

La—Mayeux, Bennrtt, Hmgle Ins Agency, Inc v 
Southern Bdl Tcl & Tel Co, App, 148 So 2d 771, 
wnt den 150 So 2d 589, 244 La 131 

PubUc scorn and ridicule 
N Y —Dnscol v New York Td Co. 334 N Y S 2d‘ 97, 
70 Mbc 2d 377 

77. Pa —Nagy v Bdl Td Co of Pennsylvania, 436 
A2d 701, 292 PaSuper 24 
79. Erroneous listing 

Or —Macca v General Tel Co of Northwest, 495 P.2d 
1193, 262 Ox 414 

86. Breach of promise not to disclose address 
Conn —Montinicn v Southern New England Tel Co, 
398 A.2d 1180, 175 Conn. 337, 1 A-L.R.4th 209 

page 287 * * 

94. U S —Russell V Southwestern Bdl Td Cck, D^C 
Tex, 130 FSupp 130 

Cok) —Irish V Mountain States Td & Td- CSo,, 500 
P2d 151, 31 Colo App. 89, 

La.—Levy v Southern Bell Td. TeJ. Co, A;^ 172 
So 2d 371 

Limitatloa in subscription contract held inappli¬ 
cable 

La —Londans v. Southern Bdl Td & TeL Co,^ App., 
172 So.2d 323 

Limitation in general tariff iniMpidicahLe 
Ohio—^Lahke v. Cmcmnati Bell, Inc,, 439 N.E.2d 92?^ 
Ohio App,3d U4, I O.RR. 420. 
l^mitatknt ^ contract iinenfoFceid)le as 
patory danse 

Wis.—-Diseount Fabric House of Racuie,. Inc* v, Wis¬ 
consin Telephone Cp., 34$ N W 2d 417, 117 Wis.2d 
587. 

95. U,S.—Russell v. Sputhwestem Bdl Jel. Cp., su¬ 
pra^ n 94—sGarda'v, Mountiun States Td. ^ Td- 
C^; CA N.M, 315 f 2d 166. 

Ky.—Cvdzens TeL Co v Anderson, 291 $ W 2d 527. 
La.—Maiyeux, Bennett, Hingle Ins. Agency, Inc. v. 
Southern Bdl TeL & TeL Co., App, 148 Sc 2d TTK 
, writ den 150 So 2d 589, 244 U 131 
Damages held excessive 

La.—Levy v Southern Bell Tel & Tel Co., App., 172. 
SQ.2d 371 

Failure to fist; loss of business income 

Colo.^—Insh v Mountain States Tel & Tel Co, $0^ 
P 2d 151. 31 Colo App 89 
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99. T«s —8e^ Td 0» v 

A|if>. 57* S W 2d 7^5, err ref m m m 

1. fhmams fdr iNitowM acts not exdwM b? 

Mo~~Oyerm«fi v Sr«*ih#eitertt Bdl Tdteisli^ Co, 
Api^, &75 S.W M m 

5. 

U S —Wheekrr Siuckki, Inc v Soutfewe^em Bd! Tel 
Co, DCOkt, m FSb|^ 712 

§ 274. In CJencral 
lilirarj References 
TelecfHfnmunkations ^46 et 
seq, 

Moeieni Legal Forms Ch. 55, 
Public Utilities. 

7. DjC,—D ialed Td. Co of C*robiias, Inc v F,C C, 
CA. 559 F2d 72a 182 USAppDC 99 

Cy—Tel CO w S<Mith Ceinral Bell Td 
Co.50blW.2d 5B 

MC.—Si:«c ex rd Utilfiics CrwiniissKm v C*rdfem 
Td A Td Co., 148 SE.2d lOa 267 NC 257 

Bttatk of coi^raet 

iod —Indfeaffift Td Corp v lodtana Bell Tel Co, ItK , 
358 N Eld 218. 171 Ind App 616. mod on oth 
gttis. 560 N Eld 610, 171 Ind App. 616. 

CMffiBi^sdjoiis Act 

MiH Tdcpboae Co. v F.C C, C A., 719 
Eld 89 

a, Ratine construed 

—Arv]^ Td Co v Nejrtfewesiem Bel! Td Co., 
270N W2d in 

Tex.—Obmes v Cknerd Td Co of SoiitbweyE, Civ. 
Apfp., 384 SW 2d 796, err ref 
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3D, US—Cowitrouics, Inc. v. Pr^o Rieo Td. Co., 
C.A Puerto Ricos 553 F.2d 701 

D-C—LBicoln Td. & Td Co V F C C. C.A., 659 
E2d 1092, 212 USApp-DC 208 

Iowa—Nortliwcstem Bell Td. Co v Cascade Td Co, 

' 234 HW.2d 130 

lateiit of leglslatBre 

ImL—T ia d^n* Td. Cocp v Indiiana Bdl Td Co., Inc, 
358 NE.2d 218, 171 Ind App 616, mod. on oth 
grds. 360 ME 610, 171 Ind.App 616. 

13. lowa^NorthEWestem Bdf Td Co v Hawkeye 
Smite Td Ctx, 165 N.W,2d 771 

Pidi& cfflEw^ence and TOcesaty 

Obd—C»ao cew Td Corp v Pubbe Udlhies 

Coommsao®, £40 K.R2d 782, 166 C»no St. 180 

JdL ©Kdiajjge V. Mrafetam States Td & 
T4 C0n429P^ 812. 
tbder'Hbdeiail C^nximsakatioiss Act. - r 

UM>^Tr4jea$e&Sk ^ Ox of Southwest v, b.E, CA.Tcj 6., 
449R.2d846, 

Statute fiappic^d W cowiectiott wftb rafifK 
^ catniiMiiacaitloa ^rstem 

Slate eat Ul®des Conpdssroo v Otrofina 
' 148K)b. 267 NC 257 

'1|, V, 571 P.2d 511, 31 Or App. 

19s, tlE—Western Td Ca.v, F.CC., CA , 

, 541 m 97 s,o. 1104,4^; u.a 

§ *27^, Pro€ee<ifeiga ta ^omiiet Con- 

^ ' k; , 

‘ P4'N W!.il 130-^ ^ ,, y N - ' s ^ 

£st(^ pBi&^ ^ 

wycK^iiitboii ‘Sfe4m4 

Td, Co. 429P2(|Sfl^V^ " 


Con^tmikatiom Coramissioii 

US-Pet^‘s Td C<M>p V BeH Td 

Co, DCTex. 399 FSupp 56l 

N® remedy crei^ 

t S --Comtrcmics. !*»c v Puerto R»co Td Gx, D C 
Puerto Rico, 409 F Supp 80a did, C A. SS3 F 2d 
70l 

Pabik hearhig not retjpiir^ 

NY—Capital Tel Co. Inc v Kahn, 381 NYS2d 
X)5. 52 A D 2d 650 

JmMktkm of cm^akdoa 

DC—Linedn Td A Tel Co. v F C C. CA, 659 
F2d 1092, 212 US App DC 515 
Idaho—Lemhi Tel Ca v Uomma Scaacs Td. A Td. 

Co. 571 P 2d 753, 98 Idaho 692 
Wanh —Peninsula Td A Td Co v Wasbmfteo Utili¬ 
ties and Tramp Commissio®, 575 P2d 10^ ^ 
Wash 2d 795 
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23 . Wyo—Dubois Td Exchange v Mountwn Slates 
Td A Td Co, 429 P2d 812 
25, Ind —Incbana Tel Corp v Indiana Bdl Td Co, 
Inc, 358 N E2d 218, 171 Ind App 616, nwd on 
oth grds 360 N E 6ia 171 Ind App 616 

The sufficiency of the evidence in 
these proceedings has been adjudi-, 
cated,^* ’ 

28,5. N Y —Capital Td Co. Inc v. Kahn, 381 N.Y 
S 2d 705, 52 A D 2d 650 

Ohio—Ohio Cent Tel Corp v Pubtec Utilitifis Cam- 
missiOR, 140 N.E2d 782. 166 Ohio St, 180. 

Wyo —Dobots Tel. Exchange v. Mcnmtam States Td. A 
Tel Co., 429 P.2d 812. 

30, Ohio—OhKi Cent. Tel Carp v Public Utilities 
Comimssion, 140 N E2d 782, 166 Ohio St 180— 
Ohio Cent Td Corp v Public Utihties Cowrais- 
skMi. 181 N.E2d 883, 173 Ohb St 293 

CcHitrQ'mTiy to be to <»cix1: and not 

before commissioB 

Okl—Gibson v Ehnore City Td. Co., 411 P.2dl 551. 

ARenuttiTe orders 

lU.^—Champaign County Td Co v Illinois Commerce 
Conunissaon, 226 N Eld 849, 37 IH 2d 312. 

31, N Y —Tn-aty Td. C(X, Inc, v. Kahn, 373 N Y 
S 2d 655, 49 AD 2d 126. 

Reveaues svuttable for dfrtoioii. 
m.—Champaiga Ocwmty Td Co v IHinois Commerce 
Commtssioii,*226 NE.2d 849, 37 m2d 312, 

Damages 

U S —ComJroittcs, Inc v Ptterto Rioo Td Co., C A 
Ptrcrto RicOk. 553 P.2d TOl 

Orders in these poceedjngs may be 
subject to judicial review/^® 

333. U.a—Puerto Rko Td. Co. v. F C,C,. CA, 553 
E2d694 

Bontefi of laroof 

—Dubois Td, Exchange v Nfonotoin States TeL A 
Td. €3o., 429 P.^ 8t^ 

§ 2T6» bxl 4 IfCect 

35. UvS.^Pticito Rico Td Co. V F C.C, CA, 553 
Eld 694." « 

§ 278J Duties ajo4, Liabiliti^ of 

. « " V page^ ; 

pe ^ a osk v. 

‘ y 4?N^2if.m ^ y 

sL €% 


§ 279. Burglar and Fire Alarm Ser¬ 
vice 

Library References 
Telecommunications <s»463. 
page 291 

^L LtodU^ ^ ItotoKty 

US—Douglas W RandaB, Inc v AFA Protective 
System inc, DCPa, 516 FSupp. 1122, affd 
CA, 688 F 2d 82a 

Cd—Fcdcnd Le^ng Consdta®^ Inc. v Mitcltell Lip- 
aslt Co, Inc, ^ CaiRptr 82, 85 CA3d Si^ 
44. 

aC-Bn^d®«<w» of DC, Inc V Federal Engtoeenpg 
Co., toe., of Washmgt^) DC, App., 309 A 2d 56 
1%,—Ace Formd Wem*, too V, Baker PTWctive Scr- 
vi©e, Inc, App 3 Ehst.. 416 So 2d 8. 

Ga.—Stefan Jewders. Inc v Etectro-Protectivc Carp, 
288 S E 2d 667, 161 Ga App 385 
Ilk—Pick Fishenes, Inc v Bums Etectroojc Sec. Sende¬ 
es, Inc. 342 N E H 105, 35 IRAppM 461. 

Irid —<k»e®al Bar^ Center v America® Alarm Co, 
Inc., App., 430 NE2d 407 

La —Alan Atos, Inc v. Bums Electpoeac Sec Swviees, 
Inc, App, 283 Sold 822- 

Mass—New Englaftd W«K^ Corp v Hotaeywdl, Inc, 
416 N.E2d lOlO, II Moss App 948 
Mich —St Paul Fire A Mannc Ins. Co v Guardian 
Alann Co of Mtctogan, 320 N.W 2d 244, 115 
Mich App 278 

Mmo —Morgan Co v Minnesota Min A Mfg Co, 246 
NW2d 443, 310 Mmn 305 
NY—Rmakh A Sons, Inc v Wells Fargo Alarm 
S^vice, Inc, 347 N E2d 618, 39 N Y 2d 191, 383 
NYS2d 256—Florence v Merchants Central 
Alarm Co . Inc . 412 N E2d 1317, 51 N Y Id 793, 
433 N Y S.2d 91 

NC—Reed's Jewders, toe v ADT Co, 26aSE2d 
107, 43 N C App 744 

Pa.—Wedae v. Fidelity Sec Systems, Inc, 307 A.2d 
429, 228 Ga.Supcr 67 

Tex—V Amerwan Dist Tel. Cp of Tex., 
Gv.App, 286SW2d684 

Contract construed 

Mmn.—Au'ttMnatic Alarm Corp. v Ellis, 99 N W 2d 54, 
256 Mmn 520 

Llabibty of company usi^er contract 
Qd—Zuneh Co v Kmgs Indusftnes, Inc, 63 

Cal.Rptr. 585, 255 C A 2d 919 
DC—IntematiCMial DistnlsUing Co, Inc v Amencan 
Dist Td Co, DC, 585 FSupp 871 
pjjt,—^Brinks Sgnd Co, v Cnswdl, App, 245 So 2d 
265, vmt discharged. Sup, 262 So 2d 201 
IH —First Fraaitaal Ins. Co. v, Purobitor Sec., Inc, 388 
NE2!d 17, 26 III Dec 393, 69 Iff App 3d 413 
La^Bowus V Alfbrd Alarm Protection Servrce, Inc, 
App, 358 So.2d 972 

Mum.—^Vermes v Amencan Dist, Td Coi, 251 N W.2d 
101, 3r2'htom. 33 

Mtxr-Reid Vaan Fot^;^ Car Service, Ud. v. Central 
Dist. Alaarn* Inc.., App., 604 SW 2d 783 
Or—Lorcnxana v, Liston, 592 P2d 202, 285 Or 501 
Aetk»s for breacb of contract 
Pd —Federal Leasmg Consultants, toa v- MitchelF-Lip' 
scut Qp., feKV CahRptr, 82, 85 C.A.3d Supp 
44. 

La.’n-Gttidry v Krewe;; Inc, App., 313 Sio.2d 9ia 
Moi.—Damon Alarm Corp v. Economic Development 
Corp< App, 555 S,VV.2d. 6H. 

Tex.-.LigQn v? Charles E- Etovis Hardwaiw toc„ Ov 
A^ 492 S.W.2d 374 

Open-^tsi# figoal. . ' . ^ ^ 

N.V.-LeL G. hfetabtoA ii^^si f^Fgo.Al%rm Sorvic- 
N X.S.2d % 45 ^.D 2d 490.^ , ^ 

lUceitse not tequired';" , ' ' 

Torres, m h^V,S,2ll&4^»l!0aMisclct 
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Itespoosil^ tod trustworthy employees 

Anz—McGuire v Anzona Protection Agency, App, 
609 P 2d 1080, 125 Anz. J80. 

Lkdidity for tort 

U.S—Douglas W Randall, Inc v AFA Protective 
Systeno, Inc, DC Pa, 516 FSopp 1122, affd, 
CA, 688 F2d 820 

Ia—H oneywell Inc v Courtesy Discount Home, Inc, 
App. 4 Or, 413 So 2d 222 

Si^ of goods tuHler UCC 
Pa.—Lobianco v Propcny Protection, Inc, 437 A 2d 
417, 292 Pa Super 346 

6^1 Cal.—^Federal Leasir^ Co^altaints, Inc. v Mitch¬ 
ell Lipsett Co, Inc, 150 Cal Rptr 82, 85 C A.3d 
Suf^ 44. 

Wash.— Somtrol Northwest, Inc. v Oty of Seattle, 528 
P 2d 474, 84 Wash.2d 588 

Li^f^ tat breach of duty 
Mo—Light V Lang, App, 539 S.W 2d 795 
Moot—Fire SuK>ly & Service, Incj v Chico Hot 
Springs, 639 P 2d 1160, 196 Mont 435. 

N.Y—Melodce Lane Lingerie Co v American Dist 
Tel Co, 271 NyS2d 937, 18 NY2d 57, 218 
NE.2d 661 

Limitatioii of liability 

NJ—Abel Holding Co., Inc v. Amcncan Dist Td 
Co, 350 A 2d 292, 138 NJ-Supcr 137, affd 371 
A.2d 111, 147 NJ Super 263—Abel Holdmg Co, 
Inc V American Dist Td. Co., 371 A 2d 111, 147 
NJ Super. 265 

NY—Antical Chemtcds, Inc v Westin^ioase Sec 
Systems, Inc., 448 NY.S2d 279, 86 AD 2d 768. 

Heat detector 

III —Whittington’s Estate v. Emddco Ngt. Housewares, 
Inc., 422 N E2d 26, 52 lU Dec. 345, 96 Ill.App 3d 
1007 

RegulatioTL A telephone switch¬ 
board system for voice reporting of 
fire, police and o^er emergency 
alarms constitutes the business of af- 
fordmg telephonic communication for 
hire” and is subject to regulation.^ ^ 

64,5. NY—GamewdlCo v. Pubhc Service Commis¬ 
sion of State of N Y, 188 N Y.S 2d 107, 8 A D 2d 
232 

Procedure before state regulatory bodies 

Fla.—American Dist Td Co. v Yarborough, 273 SoJd 
65. 

66. Not subject to regukttion as public utility 

N Yv—Holmes Elec. Protective Co v. McGoldnck, 30 
N YS 2d 589, 262 App.Div. 514, resettled 32 N Y 
S.2d 129, 263 App.Div. 810, affd 42 N.E2d 737, 
288 N.Y 635—Owl Protective Co v* Fctnberg, 161 
NY.S.2d 810, 3 AD-2d 340 

67. Since the pnblicatioa of Corput Juris Secundum 
the case of Owl Proteettve Co. v. Pubhc Service 

■ Conimission, cited in suppoi^ of the text, has been 
overruled in a decision holding that such corpora¬ 
tion leasing wires for its own, pnvate sigiaHiig 
purpose does not become engaged to the felegraito 
busmess within statute and may ipt be denied 
lease of wires on such theory —Owl Protettove Co. 
V. Petoberg, 161 N.Y^2d 810, 3 A.D2d 340 

§ ^0^ Genwd. 
tibrairy R^eamccs 
., Tekeommmueationa «s=>126., 

.. . , PW.292 

71. Ul—Illinois Bdl Td. p)., v. Chas, bid Q),, 121 
/N~’E.2d 600, 3 Ill;Aipp:2d 258t’ ' 
Wis.-!Wba>ttsto>Tdi'1^^ 

' 2 Ws^d 649: \ ^ * 

<- U60i ^ ^ ^ 
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La.—Southern Bdl Td & Td Co v Roy Coc4t & 
Sons, Inc, Ap^, 218 So 2d 404 
Tex —^Southwestern Bd! Td Ca v Fno Materials Co, 
Inc, Ov App, 571 SW2d 376 

CoBtractor not boui^i to search reconto 
Anz —Mountain States Td & Td Co v Kdton, 285 
P 2<i 168, 79 Anz 126 

At least ord^vy care is rttjmred to be exercised 
where person knows Of existence d* underground cable 
Ky—R B Tykr Co v Soutl«m BcH Td & Td Co, 
347 SW2d 669 

§ 2S1. Action for I>amag€s 

76w Anz —Mountain St^es Td & Td Co v Kehoti, 
285 P 2d 168, 79 Anz 126 

Cal—Pteific Td A: Td Co v Granite Com* Co, 37 
Cal Rptr 727, 225 C A 2d 765 
IE—»nois Bdl Td Co V Chas. Ind Co, 121 N E 2d 
600, 3 mApp.2d 258 

Wis.—WtoxMvsin Td Co. v Reynolds, 87 N W,2d 285, 

2 Wis2d649 

Proximate cause not diowu 
Fla —Pinkerton-Hays Lumber Co v INspe, 127 So 2d 
441 

Mo —Southwestern Bdl Td Ca v Rawhngs Mfg Co, 
App, 359 SW 2d 393 

Actiem based on c^otract or tort 
Or—Pacific Northwest Bdl Td v DeLcwig Corp, 425 
P 2d 498, 246 Or 369 

Indemidty agreem^t 

Nefa —Northwestern Bdl Td Co v Woodmen of the 
World Life Ins. Soc., 199 NW2d 729, 189 Neb 
30 

78. Anz.—Mouniam States Tel & Td. Co v. Kdton, 
285 P 2d 168, 79 Anz 126 

Mo—Southwestern Bdl Tel Co v Chester A Dean 
Const Co. 370SW2d270 

Admissibility of evittence 

Mo.—Southwestern BeE Td Co v Rawhngs Mfg. Co, 
App, 359 SW 2d 393 

Eyidence heM suffident to sustam recovery 
Neb—Northwestern BcH m Co v Woodmen of the 
World Life bis. Soc, 199 N W 2d 729, 189 Neb. 
30 

Res ipsa loquitur not allowed absent showing of 
eontrol 

Tex —Socony Mobil Co., Inc. v Southwestern Bell Tel 
Co. OvApp., 518SW2d257 

Must show knowle^ 

Okl.—Southwestern Bdl Td Co v M. H Burton 
Const Ca, 549 P2d 1214, 

page pZ 

79. Mo—Southwestern Bdl Td. Ca v Chester A 
Dean Const. CO., 370 S.W 2d 270. 

In such actions, questions of fact are 
for jury.*^^ 

80.5. Cojitribotory negligence 
Colo —Mountain States Td & Td. CO. v Horn Tower 
Const Co., 363 P.2d 175, 147 COlo. 16E 

^ 282. Measure of Damages ^ 

81. Cal.—Pacific Td & Td. Co. % Qraojte Const 
Co, 37 CatJRptr 727, 225 

Wis.—Wisconsin Td Oq, v, Reynokfe, ^ N.’^.2d 285, 

. 2 WisJd 649. 

In^rect costs 

Ohio-Warren Td. Co. v. Hakala, 152 N E2d 718, 105 
Ohio App, 459 

N[omind damages 

Ohia-^c^n & Sdhtirban Befi Td Co v Carter 
Const Ca, App., 216 N E2d 885. , 

8^ Wto-^Wisconsm Tel Ca v. Reynolds, 87 N.W 2d 
285, 2 Wis.2d 649 


The measure of damages for other in¬ 
juries has been adjudicated.*^’ 

83C^io—C»ao Power Ca v Huff, 231 N.E2d 
897, 12 Ohio 214 
Wata- dMBi^ to e^iipnimit 
Mo—Southwestern Bdl Td Co v Chester A. Dean 
Const Co. 370 SW 2d 270 

§ 283. Iitjunetion 

85. Sale of pla^ covers for directories 
III—Illinois Be« Td Ca v Mmer. 136 N E2d 1. 11 
ni AppJd 44 

page 294 

94. IB —Ilhnots Bcfi Td Co v. Miner, 136 N Eld 1, 

11 Ill App 2d 44 

95. lines found to be within street 

Ark —Millsap v United Tel Co of Ark, 482 SW 2d 
813, 252 Ark 1269 

§ 284. In General 

98. Pa—Kitooume v Denver and Ephritta T & T 
Co. 26 D. & C 2d 441, 57 LanaRev 357. 

Ind^endent contracts* p^rfiomdii^ 
dm^erous activity 

U S —McLottth V Genenil Tel Ca of Southwest, D.C, 
Ark , 164 FSupp 496 

99. Complaint heM insufficimit 

Pa,—Kilbovmc v Denver and B|torata T & T Co, 26 
D & C2d Ul, 57 LanaRcv 357 

Evidence held sufficient 

(2) To show other matters, 

jcx —Alcazar v Southwestern Bdl Td. Co., Ov.App., 
353 S.W 2d 933 

Evidence held insufficient 

(2) Other matters 

Tex —Pan Am Petroleum Corp v Mitchell, Civ.App, 
338 SW2d 740 

§ 287. Wire Tapping 
Library References 
Telecommunications <^4^3, 510- 
530. 

page 296 

16. U S —Huff v Michigan Bdl Td Co„ DC.Micb., 
278 FSupp 76—Matter of Grand Jury Pioceed- 
mgs, D CNJ, 399 F.Supp. 668, vac on ofh grds. 
529 F.2d 543, cert den, 96 S.a 2203, 425 U.S. 
992, 481 US 81. 

Cal—People v Surtc, 161 Cal.Rptr 825, 101 CA.3d 
680, 

N H —Hamberger v Eastman, 206 A.2d 239,106 N.H. 
107, II ALR3d 121^ 

N J.-State V Sanchez. 373 A.2d 1028, 149 NJ.Super. 
381, 

N,M.—^Robison v Katz, App., 610 F.2d 201, 94 NM. 
314, afier remand PJZd 479, 99 NJ^ 579, 
cert den- 661 P.2d 478, two cases, 99 N M, 578. 
N Y.—People v. Keimei^, 3;17 N.Y S.2d 327, 75 
MiseJd 10. 

Ohio—LaOcone v. Ohio BcB Td Ca, 182 N,-E2d 15, 
114 Ohio App.. 299. 

TVgt V. Atld.iison.,489, S.W.M S5& V- 

Va.—WEfcs V Com., 2^ EEM 250, 217'V^ 

Comp&iM iusuffideiit 

U.S -Simons vI QTomior^ D'^.Y, 187 P-Supp. 702. 
dd-Warden v. 7Cahn,’160 C^-Rptr U71, 99 CA 3d 
471. * 

LiabRlty of compmiy permitting use of feidUties 

Oh(o—LeCrone v. Ohio Bdl Td Co, 201 N E,2d 533, 
120 Ohio App. 129. 

Questions of law and fact 

Mont.—S^ok V Northwestern Tel. Systems, Inc. 615J 
P 2d 176 
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0»iw>-LeCro«w % Obo Sell l«i Co K)1 N E 2d 
120 ca«© hp^ m 

He«np«per b@ 4 ttito 

U S.—»S^:h Owciamlj aad TimciKStar C A 

Cbso. 47S F 2d m 

LadMs not sbenrs 

OS—Bil»tTiefi ^ HolIzniaB, DC Wkj, 55 FR D 4"^ 
Eecordbg kt civil actioo 

Fto—M^kbim v Matibwn), Apfj 2fe5 So 2d 59. affd 
wm tbcbiricd Sap 272 So 2d 8H 

liS.—ft^ktewt V St]^, DCP». 597 FSttjpp^ 499 

Parte 

OS—Mtei V Swtbe, DCPt., 397 FSapp 499 
Cai-Wwtteft V Rte l60<MRp«r 471, 99 CA3d 
471 

O*.—Mhte V. B5 lE2d m 239 G*. 3. »pp. 

$ikex re^wd 237 SE^ 243. 142 Ga-Ap^ m 
N ML—Rob^io^ V Kjdz, , 610 P 2d 2©U 94 N M 
3R cert den 615 P 2d 992, 94 N M 675. app 
^ rmmid 661 P ^ 479, 99 H M 579, cert de» 
661 P 2d 47E, wo eas«&, 99 N M 578, app after 
romte App, 683 p 2d 510. MH NM 393, cert 
4m. 683 VM 44. wo cases, 101 N M 362 

Cowipfafat. si^kia^ 

US,—Gerrardv mack*nw», D CIM, 401 F Sopp 1189 
OA^Wm4m v KtAm, 160 Cd Kptr 471, 99 C A 3d 
471 

Btteses 

U.S.—StiKBatiaa v US OypRiw Co, DC HI, ^ 
ESi^ 431, afRt 534 F 2d 330 

Pma^lve damages 

US.—Owwd V BlacfctRaii, D C III, 401 F Supp 1189 
ldo®t.—Sistofc V Noftliwestem Td Systems, Irtc, 615 
P2d m 

RMteing coiiversiite atete to biiite 
Od.—Peof^ V Uootgomery, 132 CalR{4r 558. 61 
eA.3«im 

rtafni Ibr damagffa not shown 

U,S.—Qxworoer Efearonic Pttxiucta, lac. v, Saayo 
Etefe, Inc,. DCCokfc, 568 ESapp 1194 

Various other matters relating to 
wire tapping have been adjudicate.'®’ 

16.1. U S—US V Massfflli, C A N Y . 307 F,2d 62, 
rewi 0© otb gids. 84 EQ 1199,377 U3. 201, 12 
hMM 246-U,& V WiBtams. C.A3E, 311 F.2d 
721, ecrt. deifc. 83 EQ. 1703, 374 US 812. 10 
UEaL2d KBS—CartK) v U.&, C A Cal. 314 F 2d 
‘ 7ia oert* te 84 S,a. 1625, 1626^ two cases, 
1627, 377 US, 953. 12 EEd.2d 498, ret dea, 84 
aa, 3902, twQ eaies, 1903, 377 U.E lOia 12 
EE<Ud 1058—DwScy v, UE, DCGa,, 320 
* F.Sttp|fc^. 456—ILSv Y, Stodair, D.CMiidt, 321 
F,Sopp. I074-US Sfelaroff. DC Fla., 323 
FStfjpp;. 296—In re DdMont^ C,A IH.» 674 F,2d 
‘tllKL-ApplKSiticm of U. SL f^r m Order Autlio- 
rfte lotienxpckm of Oral Ccnninumcafioas at 
' ^ I^rem^ Knowh a^F <Mk WEayi^iKZ 212, Hato 
RC3f/Puerto Rico, p«<;p*jjiec«> Rico, 545 ESdppv 
mi, am. CA., 723 F,2a 7022. 

Ala.—V State ex rdL' Boo^ 219 So.2d 8ES8, 283 
Ala. 607, cert, deaat. 90 S,a. 269, 396 US 931, 24 
Eai,2dm 

Alajica^-,Ste> 5»3 EM 872, klL m EM la 
Ark.—Sb«e V Dwy«( A|^ 585 ’900, 120 Arte 

291: ' * “ 

Cal—Peof*; v FSsl»er, 25 Cslifcptr. 2^ m eA,M 
‘ 78—v, 3l^eoi!tB£¥ray ^ CHRipfeir, 612, 214- 

OA^Sd |74—v,;C3ix^^-44 Q£L%tr ^3^ 
234 CAIM m 8T Sa 7«8, 386Ua58, l1 

id*, te s,ct, mx m 9^, 

' 3|lL.E<C2d:143 ^ 

' <$>lcl4-Pecs^’ V. dalles, Asif^ 6^7^ ■; ^ ^ '' 

ikC^rLwigfelte v„ U.S., CA, iu iW. bo USv 

,t> 93. . . ^,4' 

Wa^ 356 pfX[ I ; ^ "I . 


Ga -Goodwin v Stale, 267 SE2d 488, 154 Oa App 
46 

Hawaii--Stale v Lester. 649 P 2d 346, 64 Haw 659 
Ill V Satek m N E 2d 1133. 33 III Diac 409. 

78 lil App 3d 543-P«^ v Gcrvasi, 454 N E M 
1112, 61 III Dec 515, #9 IH2d 522 
K> —Com V Bnnkfe), 362 S W 2d 494 
Md — Monger v State, 133 A 2d 78. 214 Md 71—Buz- 
bee V State, 473 A 2d 1315. 58 Md App 599. cert 
dm 481 A 2d 239. 100 Md 794 
M*w»~C<vn V Jarabek. 424 N E2d 491, 384 Mass. 
293 

Mo —Coa V MtNeal App, 577 S.W U 881 
Moot —^ate v BracknmB, 582 P2d 1216, 178 Mca« 
105 

Nefe—Stare v Une. 317 NWM 750. 211 Neb 44 
N J —State V Carbone. 183 A 2d 1, 38 N3 19—SiMe 
V Catania, 427 A 2d 537, 85 N 3 418 
N Y —People V Gaotm, 315 N Y S.2d 422,64 Nfec 2d 
599. aflfd 325 N Y S 2d 738, 37 A 0,2d 922, levd 
on mb grete 286 N E 2d 706, 31 N Y 2d 134. 335 
N YS2d 257. cert den 93 SCt. 1373. 410 US 
943. 35 L Ed 2d 610 

N C —Slate v Detter. 260 S E2d 567. 298 N.C 604 
CRl —Pearstm v Stare. Cr. 556 P 2d 1025, cert den 
and i^ipv diiwn 97 SCt 2644, 431 US. 935, 53 
L Ed 2d 252 

Or—State V Underwood, 633 P2d 53 Or App 
771, affd and remd. 648 P 2d 847, 293 Or 389 
Pa —Com V Murray, 213 A 2d 162, M6 Pa,SBpcr 298^ 
revd m oth grds 225 A 2d KXZ, 423 Psu 37 
Va.—Cogdtll V Com. 247 S.E2d 392, 219 Va. 272, 12 
A L R 4lb 406 

Wasfe —State v Wamrow, 538 P 2d 849, 14 WasEApp 
115, affd 559 P 2d 548. 88 Wtsb.2d 221 
Ai^Hoten for order to oudee wketa^ dented 
N Y.—People v Gold, 259 N V^2d 867, 46 MSsc 2d 
495. 

ISautwiitg necessary to wiffraiit issuaiice of wire¬ 
tap order 

U.E—US V Sinclair, DC Mich. 321 FSupp. i074— 
US. V Sklaroff, DCFHu, 323 FSupp, 296—In re 
DeMonte. C A III, 674 F 2d 1169—U S w Massi- 
no, DCNX, m ESopp I563L 
Atii.—V* Hale, 64! P2d im 131 Arte. 444, 
G».—Oilstrap V Slate. 292 S E 2d 495, 162 €k.App^ 
841. 

Neb—State v Lane, 317 N.W.2d 75(L 211 Neb 46. 
N J —State V Sidon, 293 A 2d 678, 120 NJ-Super, 208, 
app^ after remand 341 AM ,,134 NJStopcr. 
424 

N.Y—People v Maefelowite. 297 NY,S2d 352, 49 
Mtsc.2d 358-Peopte v Holder, 33f K Y S2d 5^, 
69 Mtec 2d 863 

Review of wiretap orders 

u s —U S., AppKcatKm .of, C,A,Ncv , 427 F 2d 639— 
US V Bynum, D.CRY., 36© FSupp, 400, affd, 
CA., 485 F.2d 49Q, vac o« otb. g^ 94 SQ 
2598, 417 UvS, 903,41 LFd 2d m mandL coaf to 
386 FSupp, 449, am, CA.. 513 F2d 533. cert, 
den, 96 S a, 357, 423 UJS- 952,46 EEd2d 277- 
U S V Dostfroaa, D CJO,* 542 F Sbpp, 345, 
dism,CA, 690 F2d 1217. 

NJ —Staie v Dye, 291 A^S25l 6® NX 518* applica- 
ttoa deov 93 EO 457. 409 US. 1004v 34- EEdM 
297, cert, dfflu 95 Sa 699, 409 US, 1090. 34 
' L.Ed,M 675. '■ 

RY.—People -v Oftfndto, 2651 ltH«, 4^ 

Mtec.2ld v. Botta^ 304 NY.E2d 362, 

60MfedM869/ 

Evideiice on aEp^telcm for Otte 

U.S,—US, VI Fecai^ D.CIflif., ^ FSumMO^^ 
affd,, CA, 469 F.2d 522. affd 473 F2d ^etsrt 
den,95 SO, mi, 411 US. 952, 
aPl 94 EGr,>820,»4L6 US> 505!^ ^ 

D,C—US V. Scott, 0,0.331 F.^pp.'S3i, svw?,^ oi|iv 

^ 504 EM m m u.sL^^a 

remand 516 FM nt, ITOitJSvXg^f)^ m 

: .t|a, ^'96 m- m 4s 3^ m ^ 


L Ed 2d 168, reh den 98 SCt 3127, 438 U S. 906. 
57 L Ed 2d 1150 

NY—Pet^ V BesOmny. 252 NYS2d 110. 43 
Misc 2d 521—People v Holder. 331 N Y S 2d 557, 
69 Mtsc 2d 863 

Wte ctmt^ntes prolMtble ouse tor ksnnwee of 
orte 

US— USv Cafero, C A Pa, 473 F2d 489, cen den 
94SCt 2622,417 US 918.41 LEd2d 223—U S 

V Doifman, D C 111, 542 F Supp 345, app d>sm, 
C A , 690 F 2d 1217—Apji^icatton of U S For an 
Order Autlnmzmg Interception of Oral Communi- 
cMiows at PnmiBes Known as Catle Mayagiiez 212, 
Hat© Rey, Puerto Rico. D C Puerto Rico, 545 
FSapR 1271, affd, C A , 723 F 2d 1022. 

Artz.—State v Hale, 641 P 2d 1288. 131 Anz. 444 
j>Ch— 0,S V, Scott, D.C., 331 FSupp 233, vac onoth 
gnte, 504 F2d 194, 164 USAppDC 125. app 
after rOTUWid 516 F.2d 751, 170 U S App D C 158, 
rdu dew. 522 F2d 1333, 173 USAppDC 118, 
cert dm 96S.Q 1519,425 US 917. 47 L Ed 2d 
768, app. ^er ranand 551 F 2d 467, 179 U S App 
DC 281, affd 98 SQ. 1717, 436 U S 128, 56 
L.Ed.2d 168, t«b. den, 98 S Q 3127, 438 U S 908, 
57L.Ed2d 1150, 

NJ —Smie V, Cbr^y, 270 A 2d 306, 112 N J Super 48 
NY.—Peo^ V Be^kny, 252 N.YS2d 110, 43 
Mtsc 2d 521-People v Fieri 332 N Y S 2d 786 69 
Mtse 2d 1085, affd 346 RY.S.2d 213, 41 A D 2d 
KBt—People V. HoM©r, 531 NY.S2d 557. 69 
Kfec;M^ 

fttetor ctmsMered <» ^eiestei irobaWte 
cease tor order 

U.S—U S V Lanza, DC Fla. 341 FSupp. 405, order 
supp 349 FSupp 929-U S v Hillard, D C N Y . 
542 FSupp 487, afH 701 F.2d 1052, cert den 103 
Sa 2431, 461 US 958, 77 L Ed 2d 1318 
D.C—US V. Scott, DC, 331 ESupp 233, vac on oth 
504 F2d 194, 164 USAppDC 125, app 
after mnmid 516 F2d 751, 170 U SApp D.C 158, 
^ ^ E2d 133, 173 U.SApp.D.C 118, 
oert. den. 96 EQ 1519, 425 U S 917, 47 L.Ed.2d 
768, app. after remand 551 F 2d 467, 179 U &App 
DC 281, affd 98 SO 1717, 436 US 128, 56 
LEd.M 168, reh (fesK 98 SQ 3127,438 U.S 908, 
57 EEd2d 1150. 

RY—People v Beshany, 252 NYE2d HO, 43 
Misc2d 521—People v Sciandra. 319 NYS2d 
SI6, 65 Mfec 2d 923—People v Ceno, 325 N Y 
S2d 43, 67 Mtsc 2d 915 

Probable cause betd ^hown tor ksuance of order 
Us—U.S V Escandar, DC Fla., 319 PJSupp. 29S- 
US V Poeta, CANY, 455 F2d 117, cert den 
92SQ 2041, 406 U.S 948. 32 LEd2d 337-US 

V lamtelli;, DC Pa, 339 FSupp, 171, affd., CA., 
477 FM 999, affd 4^ E2d 918, 919, cert gr 94 
SCl M(S, 417 U S. 907, 41 LEd 2d 211, cert, den 

94 SO. 2623, 417 U.S 918, 41 L Ed 2d 223, affd 

95 S Ct. 1284, 420 U.S 770, 43 LEd,M 616-U S 

V Fqc^e, D.CMd, 340 F^Suppv 1033, affd, 

’ CA., 4 S 9 FM 522, affd 473 F2d cert, den 

' 93 SC^ mL4U U,S 952; 36 LEd 2d 414, affd 
94 S4 4l6t;.S 505, 40 L Ed,2d 341-^In re 
De^^c, ^CAM, 674 E2d U69—U S v, Hil- 
D.CHYt.’54? ■f.Sitpp. 487, affd 701 E2d 
'?431, 461 U,S 958. 77 

i>##w > 

Aj4r.^Bt^ «. ^ 641 F 2d 12S8, 131 .Am. 444 
C6l^—Peofdb v!...^h|art|a, 490 P,2d 924,176 Colo. 322 
v; Starew G&Appr 

439i. . ' V ‘ , 

Md—V. States 430'i42d 867,’49 MdApji; 111 
KJ^-S&te V. DJ4* 29> A.2d 825, 60 NJ. applica- 
tKm den. 93 lo. 409' V S 1004, 34 LEd,2d 
297: cert t%a. . S.a 409 U.S. 1090, 34 
^ ^ 1 / 
RY:—>eoi«e V H<*|kv 331 RfY^2d 51S7,46^-Mrsc;2d 
'. |5K?ber4#2^ SQ0; ^2 N YJd 

^‘'6^439''RY3.2d 846v, ^ ^ 

teto|Q|^ltotetetioii. of wirete orte 

v: State bf N Y^<N Y,|^.87 388 

, - 20 Rt.2d 501, 
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U S, Colo & N J . 89 S Ct %l. W U S 165, 22 
L Ed 2d 176. reh den «9 S Ct 1177, 394 U S 939. 
22 L Ed 2d 475, app after remand, C A , 424 F 2d 
20, on remand, DC, 318 F Supp 66, on remand 
342 F Supp 928~U S v Wyder. C A Md , 674 
F 2d 224, cen den 102 S Ct 2944, 457 U S 1125, 
73 L Ed 2d 1340 

CoJo—People v Martin, 490 P 2d 924, 176 Colo 322 
D C —U S V Scott, DC, 331 F Supp 233, vac on oth 
grds 504 F2d 194, 164 USAppDC 125, app 
after remand 516 F 2d 751, 170 U S App D C 158, 
reh den 522 F2d 1333, 173 USAppDC 118, 
cen den 96SCt 1519, 425 US 917, 47 L Ed 2d 
768, app after remand 551 F 2d 467, 179 U.S App 
DC 281, affd 98 S.Ct 1717, 436 US 128, 56 
L Ed 2d 168, reh den 98 SCt 3127, 438 U S 908. 
57 LEd2d 1150 

Ga—Johnson v State. 177 S E2d 699, 226 Ga 805— 
Ansley v State, App, 185 S E 2d 562, 124 Ga App 
670, cen den 92 SCt 2489, 408 US. 922, 33 
L Ed 2d 333, and 92 S Ct 2503. 408 U S 929, 33 
L Ed 2d 341, reh den 93 S Ct 184, 409 U S 899. 
34 L Ed 2d 159 

III —People V Childs, 385 N E 2d 147, 24 III Dec. 380, 
67 III App 3d 473 

Kan—State v Wilhs. 643 P2d 1112, 7 Kan App 2d 
413 

Md—State v Siegel, 285 A 2d 671, 13 Md App 444, 
affd 292 A 2d 86, 266 Md 256 
Mmn —Wolk v DeCowski, 310 N W 2d 131 
N J —State V Chnsty, 270 A,2d 306, 112 N J Super 48 
N Y —People v Sher, 329 N Y S 2d 2, 68 Misc 2d 917 
Or—State v Pottle. 677 P.2d 1, 296 Or 274 
Chflllengiiig wiretap order 
U S —U S V Becker. D C N Y, 334 F Supp 546-In 
re Grand Jury Proceedings, C.A Colo, 735 F 2d 
* 1230—U S V Fury, C A N Y., 554 F 2d 522, cert 
den 97 S Ct 2978, 433 US 910, 53 L Ed 2d 1095 
ai?d 98 SX^ 283 U 436 U S 931, 56 L.Ed 2d 776- 
U.S ,v Ragusa. D C N Y, 586 F Supp 1256 
NJ’.r-State V Cocuzza, 301 A 2d 204, 123 Super 
14 ! 

NY—State v Rizzo. 270 NYS2d 943, 50 Misc,2d 
458—People v McDonough, 275 NYS,2d 8, 51 
Misc 2d 1065 

Recordii^ dialed aumber by means of 
regist^ 

US—US V E>ote, CAin, 371 F 2d 176-US v 
Focanle, D.CMd, 340 FSupp. 1033, affd, CA, 
469 F 2d 522, affd 473 F 2d 906, cert den 93 S Ct 
193f, 411 U,S. 952, 36 L Ed 2d 414, affd 94 S Ct 
1820, 416 US 505, 40 LEdZd 341—US v Lan¬ 
za, D C Fla., 341 F Supp 405, order supp 349 
FSupp 929—US V Vega, DCN.Y; 52 FELD 
503 

Ohio—State rel Ohio Bell Tel Co v Williams, 407 

SE2d 2, 63 Ohio k,2d 51, 17 00 3d 31 
Tex —Jarvis v. Southwestern Bell TeL Co.., Qv App, 
432 S.W 2d 189 

Ringuig of telephone as communication 

U.S—US V Dote, QAIll, 371 F2d 176 
Decision declaring wiretap statute mvalid held 
not retroactiyely applicable 

N Y —People v. \h>rKouse, 233 N Eld 705, 21 N Y 2d 
66. 286 N.YS.2d 657—l^eople Y Kaiser, ,233 
N E 2d 818, 21 NY 2d 86,286 N.Y,Sv2d 801. affd. 
89 &Ct. 1044, 394 y.S> 22 hM2d 274, reb 
de!ii.'89;S.Ct r622;‘3N l^S t025, 23 L Ed 2d 50 

Statutes held valid < 

'U.S.—Cox V US„ C A.Kan.. 449 F 2d 679, cert den 
. ' 92 Sa 1783, 406 US 934, 32 LEd.2d^l3^l?. S. 

V Ftdvcy, DCN.Y,, 540 FSupp! 130S. 

Dd estate V Wilson, .Super,, 406 A.2d 743, affd 343 
A 2d 613- ' 

^ Ff^—^R^h^ V, App 5 Djst,, .41:^ sro,2'd 32-^2iackc 
' \ V, State, App; 5 J^ist, 41^ Sto;2:d 1H8:, rfcvfcw cfeii, 

Dudley V, State, 186 S,E.2d 875, 228 tJa 55 L 
Ilh-^PeopIe V kezenain, Jfl, 32 rll,Dee 

^R,i,M^ ' 


Md—Slate v Sicgd, 285 A 2d 671 13 Md App 444, 
affd 292 A 2d 86. 266 Md 256—Washtwirn v 
State, 310 A 2d 176. 19 MdApp 187 
N J —Stale V Braeunig. 300 A 2d 346. 122 N J Super 
319 

N Y -People v Sher. 329 N Y S 2d 2. 68 Misc 2d 917 

Purpose of statute 

U S —U S V Cafero, C A Pa. 473 F 2d 489, cert den 
94 SCt 2622, 417 US 918. 41 L Ed 2d 223— 
Remington v Remington, D C Pa , 393 F Supp 
898 

Cal—Halptn v Supenor Court of San Bernardino 
County, 101 Cal Rptr 375, 495 SCt 1295, 6 C 3d 
885, cert den 93 SCt 318. 409 US 982, 34 
L Ed 2d 246 

Dd —^Statc V Jock, Super, 404 A 2d 518 
DC—US V Carroll, DC, 332 FSupp 1299, op 
supp 337 F Supp 1260 

m —People V Myles, 379 N E 2d 897, 20 III Dec 64, 62 
Ill App. 3d 931 

Kan—State v Wigky, 502 P2d 819, 210 Kan 472 
Mich —People v Tebo, 194 N W 2d 517, 37 Mich App 
141 

N J —Slate V Barber. 404 A.2d 46, 169 N J Super 26 
NY—People v Mulligan, 338 NYS2d 488. 40 
A D 2cl 165—People v Shapiro, 409 N E 2d 897, 
50 N Y 2d 747, 431 N Y S 2d 422 

“Person” construed 

US—US V Focanle, DCMd, 340 FSupp 1033, 
affd, C A, 469 F 2d 522, affd 473 F 2d 906. cert 
den 93 SCt 1931, 411 US 952, 36 L Ed 2d 414, 
affd 94 set 1820, 416 US 505, 40 L Ed 2d 341. 

AuHiorizatioii of aj^Ucation for order 
U.S—US V Doolittle, D.CGa. 341 FSupp 163, 
affd,, CA, 507 F 2d 1368, affd 518 F 2d 500, cert 
dism, 96 S Ct 439, 423 U S 1008, 46 L Ed 2d 380, 
cert den. 97 SCt 1172, 430 US 905, 51 L.Ed2d 
580, and 97 S Ct 1173. two cases, 430 U S 905, 51 
LEd.2d 580-US v Narducci, DC Pa., 341 
FSupp 1107, affd , C A , 500 F2d 1401—U S v 
Lilia, D C N Y , 534 F Sapp. 1247 
Fla —State v Angel, App, 261 So 2d 198, affd, Sup, 
270 Sa2d 715 

Md —Salzman v State, 430 A 2d 847, 49 Md. App 25 
Mass.—Com v Thorpe, 424 NE2d 250, 384 Mass 
271,27 A I R4th 430 cert den 102 S.Ct lOU, 
454 U.S II4". 71 1. F.fl2d '00 

Authority of Governor of state 

U.S —U S V Lanza, D C Fla, 341 F Supp 405, order 
supp 349 F Supp 929 

Form of warrant 

Colo —People v. Gable, App, 647 P 2d 246 
N,Y —People v. Sher, 329 N Y S 2d 2, 68 Misc 2d 917 
Absence of date as invalidating order 
U S —U S V, Lamonge, C A Ohio, 458 F 2d 197, cert 
den 93 SQ 153,-409 US. 863, 34 LEd,2d UO 

Description of conversation to be intercepted 

Ga—Dudley y State, 186 S,E,2d 875, 228 Ga 551 
IdentificatioB of persons subject of order 
U.S—U S V Dorfman, DC III. 542 F.Supp 345, app 
dism. CA, 690 F.2d 1217 

N.Y.—People v Sher, 329 N Y.S.2d 2, 68 Misc2d 
917—People v Germame, 449 NYS2d 508, 87 
A D 2d 848 ' 

NDnimizaHon of interception ret^nired 

U.S—US V. Focanle, DCMd., 340 FJSupp; 1033. 
affd. C.A , 469 F 2d 522, affd 473 F 2^ 906, cert, 
den, P3 S.Q 1931f, 4,11 U,S, 952, 36 L.Ed2d 414, 
dffd 94 S.Q 1820, 416 US 503, 40 
341—U S V Dcrfaran, D.Cm. 542 F^p '345. 
app'dism^ CA., 690F2d 1H7. * - ’ 

Colq.—^People V, C^Ble, Ap|i * 647 p.2d 246it 
D.c—u S. V Scott, pjc, yap, QI^ 

^ gDds, 504 fMm, |64,.4SA^,C’ 125., 4PP 
^after ren^nd 5t|^.2d75L t58. 

reh. den, 522 F.2d 1333, 17^ U8. 

cen den 96S,Ct 1519, toWf 7.'4TT^Ed;2d 
768, app. after remind ^S,App. 

DC 281, 6ffd, m S.Q. 1717. U.§ 128, 56 


296 

L Ed 2d 168. reh den 98 S,Ct 3127, 438 U S 908, 
57 L Ed 2d 1150 

Md—State V Sicgd, 285 A 2d 671, 13 MdApp. 444, 
affd 292 A 2d 86, 266 Md 256 
N Y —Pcopk V Holder, 331 N Y S 2d 557, 69 Misc 2d 
863—Pet^ V Pjcn. 332 N Y S 2d 786, 62 Misc 2d 
1085, affd 346 NYS2d 213, 41 AD 2d 1031 

liaiMiity for nnantliorized surveillance 
US—Kmoy v Mitcfodl, DCNY, 331 ESupp 379. 
D C —Smith V Nixon, C A , 606 F 2d 1183, 196 U.S 
App DC 276. cert den 101 SQ 3147, 453 U.S 
912, 69 L Ed 2d 997, rdi den 102 S Ct 892, 453 
US. 928, 69 LEd2d 1(K4, on remand D.C. 582 
F Supp 709, 716 

Ai^ikafailtty to intrastate co«Em»i^;8ti(m 
Mjeh —Peopte v Tebo, 194 N W 2d 517, 37 Mich A-pp. 
141 

Disclosnre of ti^l records by telephone coBto^ 
US—US V King, DC Cal, 335 FSupp 523, affd in 
part, revd in part on oth grds, C A, 478 F.2d 
494, cert den 94 SCt 111, 414 US, 846, 38 
L.Ed2d 94, cert den 94 S Ct 2628, 417 U S 920, 
41 LEd2d 226-U S v Doe, DCNY, 537 
F Supp 838 
Inventories 

US—U.S V UWSMI, DCPa, 334 FSupp 612—U.S 
V lannelli, DC Pa, 339 FSupp 171, ami, CA, 
477 F 2d 999, affd 480 F 2d 918, 919, cert gr 94 
SCt 2602, 417 US 907, 41 LEd2d 211, cert den 

94 S Ct 2623, 417 US 918, 41 L Ed 2d 223, afM 

95 SCt 1284, 420 US 770, 43 LEd,2d 616 
Alaska—Jones v State, App, 646 P 2d 243 
Noncriminal conversations fomishing ka^ sub¬ 
ject to surveillance 

N J —^Statc V Molinaro, 284 A 2d 385, 117 NJ Stqjer, 
276, revd on oth grds. 299 A 2d 750, 122 N J Su- 
per 181 

Monitoring of tele]>bone calls 
US—US V King, DC Cal, 335 FSupp 523, affd in 
part, revd in part on oth grds, C A, 478 F 2d 
494. cert den 94 S.Q III, 414 US. 846, 38 
L Ed 2d 94, cert den. 94 SQ 2628, 417 U S 920, 
41 LEd 2d 226—U.S v Nasser, C A ill. 476 F 2d 
nU—U S V. Dorfman, D C Ill, 542 F Supp. 345, 
aj^ dism, C.A, 690 F 2d 1217 
Kan—State v. Howard, 679 P ?d 197. 235* Kmu 236, 
Mont—Sistok V Northwestern Td Systems, Inc., 6t5 
P 2d 176 

“Gambling” construed 

U S—U S v Unza, D C Fla, 341 F.Supp, 405, o^ 
supp 349 F Supp 929 ' * 

Effect of unauthorized dis<^osure ^ ^ 

U.S—US V lannelh, DC Pa,, 339E.Sw 

C A, 477 F,2d 999, affd 48^1 F,?d 9^ 919, qert, 
gr 94 SQ 2602, 417 SQ% 41 L.Bd.2d 2U, 
cert den. 94 S.a. 2623C fI7 DS 9rg, 41 L.Ed.2d 
223, affd 95 set, I284y 420 US. 77a 43 LEd2d 
616 

Duration o| oriler 

U.S—U.$ V. CafsTd CA.Pa, 473 F.2d 489, cert. dqj. 
94 SQ 26^i 417 6.S 918, 41 L Ed 2d 223—S 
yf 'lann^, C.APa., 477 F2d 999. affd 95 810. 
1284, 420 US. TfO, 43 L Ed 2d 616—U S, y, liHa, 
D.CN.Y., 534F.Stt^. 1247 
Ctilo-—People v Gable, App, 647 P 2d 246 
D C.—U S. V., Scott, D,C, 331 F Supp. 233, vaa onptfc 
gds. 504 F.2d 194, 164 USApixDC 
^^.iF^ffiouMi'^161' 2d 751, 170 U,S Ap^^pli 
reh den- 522 F2d 1333, 173 USAppACjL^ 
cert, den 96 S.Ct 1519, 425 US 917, 4^ Llii2d 
' 76&, agp after remand 551 F 2d 467, l79'USXpp. 
lih. 281, affd 98 SUt. 1717, 436 US, 125, 56 
L ted2d 168, reh den 98 S Q 3127, 438 U S 908, 
57L.Ed2dll50 

NY—Peopfe V Pien, 332 N YS.2d 786, 69 MiscM 
' 1085, affd. 346 NY.S2d 213, 41 A D.2d 1031— 

People V Meranto. 448 NYS.2d 59, 86 AD 2d 
776 

Time for execution of warrant 

N Y—People v. Holder, 331 N Y S 2d 557, 69 
8^3 
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act” cdm^med 

L S V Oavm C A Mo, 446 F 2d -L S 

V Ro&mson. 0 C La^ 562 F 46^ 

at wmrmt 

U S-L S V L*ll», DC H Y . 534 F Supp !247 
H Y -Peofjte ¥ Ram 333 N Y S2d 152. 70 Muc 2d 
165 

Disccillefi ol e@ttrt 

V s.—focobaoa v Rose. C A Nev , 562 F 2d 515. laerl 
«|i», 96 S.O im, 442 U S m 61 L Ed2d 298 
Afk.—Se^ V 64i P2d iW m Am, 444 

NJ —St*fe V. Dfe, 291 A 2d 825, 60 Ni 5J8, apf^ee- 
ISOB dm 93 SO 457, m%)% 1004, M L Ed 2d 
297, 6«it, d^ii. 93 SO. 699. W OS 1090. 34 
L.Edi2i 671 

l>a^ ta protect p«b^ pmwm&miA 

V, 293 A.2d 678, 120 N J Sqpef 208, 
1 ^^ rtemiiid 341 A 2d 670, 134 NJS«jper 
426 

Onler iKdd fsiid 

V &ek>it. 293 A 2d 67S, 120 N J Si^jer 208, 

341 A.2d 6X1, 134 NJ Super 
426 

Oftier hM mt lateral sourcii 
0,S.—US V SciiebK^^ DCMiefe, 353 FSuf^ 932 
©a held saflideat 

US.—U S V Sdid>er^. D.C Mich, 353 F Supp 932 
—I»reDd^feule.CAm.674 F2d 1169—U S v 
Swan, D.C Del.. 545 F S«k> 799. 

Ark—V Hdc, 641 P 2d U88. 131 Anz. 444 
CSoio.—PsMf^ V. App,. 64? P :M 246. 

Go,—Rooi«BO V Seate, 292 SE2d 533, 162 GaApp 
816 

V. hemm, 311 N W2d 529, 209 Neb 772 
Dkdosare lasa^icrs obtaiiied by pm r^ktor 
6iftss.—Com. V OmtSh^ 291 N.E.2d 416. 362 Mass, 

m 

IPft.—Qm V EteWK&wk 475 A.2d 783, 327 Pa Super 
251 app (bsm 496 A 2d 1143, d^gre&m$ with 

V Maryia*«i, 99 S Ct 2577. 442 US 735, 61 
L,Bd.2d 22a 

E»esdroppHig sid^ect t© jedictid saperTisio& 
Ga.—Satterfield v State, 194 S E2d 295, 127 GaApp 

m 


S Ct *92, 453 U S 928. 69 L Ed 2d 1024 and lOS 
SO *U 433 US m 69 LEd 2d 1025, app 
after remmd mVU 162, 231 USApp.DC 398 
cen «ka 105 SD 244. 83 LEd 2d 182, reb dm 
105 S Ct 557 83 L Ed 2d 442—Smiih v Nwoei, 
CA, 606 1 24 1183, l%U,SAppDC 276, cert 
den iOl SO 3147, 453 U S 912, 69 L Ed.2d 997, 
reh dm 102 S Ct 892, 453 U S 928, 69 LEd 2d 
1024. on remand DC. 582 FS^. 709, 716 

US—Jasotwmi v Rose, C A Nev , 592 F 2d 515, cert 
dm 99 SO 2861. 442 U S 930. 61 LEkld 298 

DC-Zweftxm v Mucbeil, CA., 516 F.2d 594. 170 
liSAppDC l.cen dm %SXl 1684,166S two 
cases, 425 US 944. 48 LEd 2d 187, appi after 
remand. CA, 565 F2a 742, 184 USAf>p.Dil 
167, on remand, DC, 444 F.S«;^ 12% »0d, ^ 
part, revd in pwirt cm grels. 6(M FJd 1172, 196 
USAppDC 265, cacft dm 101 SCt. 3147, two 
cases, 453 U S 912, 69 LEd 2d 997, reb den, lOZ 
set 892. 453 US 928, 69 LEd 2d 1024 and 102 
SO 892, 453 US 928. 69 LEd 2d 1025, 
rdter remand 720 F 2d 162, 231 U S App.DC 
cert den 105 SCt 244, 83 LEd.ld 182, reb den 
105 SO 557, 83 LEd 2d 44Z 
—Marks v Bell Tel Co of Penasytvai^, 331 A.2d 
424 

Statute iu?alid 

Fla —State v Sarmicnto, 397 So 2d 643. 

Kan —Slate v Fartia, 544 P 2d 341, 218 Ka». 394, cert, 
den 96SO 3170,426US 949, 49 LEd.2d 1186. 

OiBi^biss Cdm Coutrol asd Sale Slre^ Act 

U s,—y S V, Cttarfirwii, C A.Pa,, 573 F.2fl 835—Kd- 
gore V MbcfeeR, C A Cal, 623 F 2d 631—v, 
Wtller, D C N Y„ 482 F Supp. 776—U S v. Dcfff- 
man, D.C III, 542 FSupp 345, ipp dism, CA, 
690 F.2d 1217—Boddic v AinerKan Broadcasting 
Coruptnks, Ibc , C A.Ofeto, 73 f F.2d 333. 

Cal—Warden v Kahn, 160 Cal.Rptr. 471, 99 CA 3d 
471 

Moftt—State v Hanley, 605 P.2d 1087, 185 Moot 459, 
on rch 608 P 2d 104, 186 Moot 410 
No exccptKMi exists under federal wtretappn^ statute 

for instances of willful, unconsented-to dectronic sur^ 

vedlance between ^uses 

y^S.,—Pntchard v Prrtcbard, CA.NC, 732 F.2d 372 


lufofumittit tB^i% ^1 twitskte ddendauCs boroe 
not * 

Ba -State v WiHtams, 443 So 2d 952-Waters v State, 
A^. 444 So 2d 1135 

Ikt embody 

Fk—Kay v State, App, 449 So 2d 369 
Nets —^ate v Manchester, 367 N W 2d 733, 220 Nd> 
41 

Inlerce^ioii psatJ? ^ maitioued iu affkIaTit 
Neb-State v Abraham, 356 NW2d 877, 218 Neb 
475 

Efcoolke r«cwiiiig of fecooibig odls by ^criff 

U S.—Oreeufield v Kot^emd County. CA.I^iw), 752 
F2d 1387 

on extmku {ibtMse 

Ca-Rftatt V. Clark, 212 Ol 143, 696 P 2d 637, 38 
C3d355 

Truft^piCisder lusla^tio® pfopcf 
US,-US. f Webster. CAMiss, 750 F2d 307. cert 
de®. 105 SCt 2340; two cases, 85 L.Ed2d 855 and 
im &a 2341, 85 LEd,2d 856, 

No stsn^ug to cbi^rage beeper 

US—US V Henderson, CACrf, 746 F.2a6i9i cert 

gr 106 S a 225. 88 LEd.2d 224 
SeetkA goTerniiig, disclosure as not barriuR ikc 
as eflieitce 

Arw.^—^Wwsertuim v; tow, App, 691 P2d 716, 143 
Ark A 

TIb^ eectndkg l» poHce oar proper 
Mich-People v Lange, 355 N.W 2d 378, 135 Mich 
App 297 
WanM kyatid 

Mkdi.—People V Sherbine, 364 RW.2d 658, 421 Mich 

m. 

Appiention to inspect and copy recjordii^ de- 
iMi 

U.S.4—l^ktkmS Broadening Co v. U.S Dept of Jus¬ 
tice, C A Conn , 735 F 2d 51 
Absob^e imsttuiity 

DC—Halpcnn v Kissinger, DC, 578 FSupp 231 

Qualified inxmonity 

D C.—Smith V Nixon, D C, 582 F.Sai^ 709 


Renewid of warrant 

U,S.—U.& V Grant, C A N Y , 462 F.2d 28. cert, den 
93 S.a 234, 409 U S 9!A 34 LEd.2d 176. 

Statute ceustrrod 

U^—V. Robuwoo, D CFla, 359 FSupp. 52 
CM.—Peopk V SEidte, 16t CaIRptr 825, lOI CA.3d 

m 

DM—V. Joci; Soper, 404 A,2d 518 
D,C—US. V, HubbaixL D C., 474 F Supp 64 

V. 2AlSBJ2d 213, 240 Ga. 501, cert 

den, 98 2847, 436 U.S, 945, 56 LEd.2d 786 

]^_PceQpie V. KJmgentoerg, 339 N,E,2d 456, 34 Ilf 
App3c^7^ 

588 P.2d 526^ 179 Moot. 366 
lO.--4&a5fo V Ntopfcy. 349 A.2d 122, 137 NJ.Sup6r 
404—State Y* Csatanja, 427 A.2d 537, 85 NJ 418 
Waak—-State v. CSaamni^ittra, 613 F.2d 1139, 93 
Washed 823, oit remasid 620 P.2d 535, 27 Wash. 

okdiE^ -> > 

D|aFk^ mmapp. 512. 

Itapapes 1 

, ' jq^lQd & celt deal, 7^7 F 2d 515 a^ 708 
f cqrt, dciiv >4^ peases, 464 

. 03. m 7 L^BtlZd m H- " 

. tl,SAi^D*C L<tek d^ twta 

CJL, 565 , 

l67, gn renomd, D,C^,^ ' 

part, revd. m part i 

U S,App.DvC: M 

cases, 453 U^^,.9t2, 69 


TmEfniKug iktei^g deTice in antomobtle 

U S.—V Feldnmn, C A Mich, 606 E2d 673, cert 
den 100 S,C:t. 1648,445 US 961, 64 LEtOd 236 

Twimnatty from prosecuktHi not ateotata 

DC—Halpenn v, KKsmger, CA., 606 F.2d 11%, 196 
U,S.App DC. 285, affo. m part, cert dam. in part 
KH &Q. 313^ 452 U.S. 713, 69 L.Ed 2d 367, rdi 
den. 102 SCI 8^2, 453 U,S, 928, 69 LEd 2d 1024, 
on reawid 542 FSupp 829 and 578 F.S«pp. ^1 

Extensloit of order 

U,S.—U. S, V Dorfmam 542 FSapfx 346 apfx 

dBtip,CA-,^F2id m7. 


Piffposo di rule, 

ULS—U Sn V LtSa^ D,<XRY, 534 F Sapp 1247. 
Extent of federal premnptkm 
Md—HoWiy- State, 442 A.M 176 51 MdApp. 46 
**UiB:ea 50 itaide” Interception defined 
Ba.-ChiiweiK^,> ^ 

review ij3f ^ ^ 

What eo^tntas ^kefesure , - 

Fkv—Lomdo 4, Sc^ihz, App- 4 422 So>2d 1056. 

LnuitatipBS ... , * ^ - - 


HI—McDooaBdrs Corp. Zd/k^ 439'Jii%2d4T5> 64 

m, m ^ ‘ 






A^plkadoB for order Iteld not defective 
Mian.—State v Monsrud, 537 N W 2d 652. 

Pattmi of interception not antborized by order 
Neb.—State v Whitnaore, 340 NW.2d 134, 215 Neb 
560, adopted 371 N,W.2d 262, 220 Neb. 527 

Use of evidence t 

US.—US V McKrantm, CA Mass, 721 F2d 19 
17^ UvS;—Pugadi V Sullivan, DCN Y , 180 FSupp 
66 affil., CA, 277 F2d 739, aSd 8l S.Ct 650, 
365 U S, 4S6 5 LEd.2d 678—amons v. O’Con¬ 
nor, D.CN Y, 187 KSttpp. XS—U S, v. Turk, 
CA,Fk, 526 F.2d 6H r«b- 529 F.2d 523, 
eert dea'97 5.0 7A 429 823, 50 LEtUd 

84 

NJy—Stme V. McCartm, 342 A.2d 591, 135 NJ-Super 
81. ; 

47 U,S,e.A § 605 IS now 47 U-S.QA § 705. 
Infra-state messt^es ov^ inlilstata wfres 
(2> Other matters, ' ' . 

^>ILA l^rpadcwfeittg'CSarp, y. T^tie^Jh Coituiy 
Cigarette Vendors CorpJ, D.^ Cal, 264 35 

Ntass.—C cmh, v Covieftor 291 N.El2d 416, 362 ^ak 
^722. ^ ‘ 

Ctatsest beldinvoliiiita^ . , 

IXG-0.S. y.^ Lagh^ DC221 F.Supp 623, motion 
'* ^22&F^U2 ; ' . ^ ‘ 

JV ' 

W 0c,^ 223 F SNppv ^23,, motSon 

^ m F^Kppt 1J2—U.'S. V. 226 

i- E5§appsJlZ , t • 

U,^j;pfcreaklK V Gavm, CA.1^, 446 F 2d 794 
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Afei—Ak>azo V Stale ex rel Boath. 219 So 2d 858, 283 
Ala 607, cen den 90 SCt 269, 3% U S 931. 24 
LEd2d 229 

Alaska—Robens v State, 453 P 2d 898, cert den 90 
set 594, 396 U S 1022 24 L Ed 2d 515, reh den 
90 set 1368, 397 US 1059, 25 L Ed 2d 681 
Cal —People v Johnson, 57 Cal Rptr 480, 249 C A 2d 
425—People v Garber, 80 Cal Rptr 214, 275 
C A 2d 119, cert den 91 S Ct 1643. 402 U S 981, 
29 L Ed 2d 146—People v Wilson, 94 Cal Rptr 
923, 17 C A 3d 598 

Colo —Abrahantsen v Mountain States Tel. & Tel Co , 
494 P 2d 1287, 177 Colo 422 
DC—Wallace V US,CA,412F2d 1097, 134 U S 
AppDC 50, cert den 91 S.Ct 1605, 402 U S 
943, 29 L Ed 2d 110, and 91 SCt 1605, 402 U S 
949, 29 L Ed 2d 119 

Mass —Com v Todisco, 294 N E 2d 860, 363 Mass, 
445 

NH—State v Ayres, 383 A 2d 87, 118 NH, 90 
NY—Peqjle v Schneider, 257 NY,S2d 876, 45 
Mkc 2d 680 

N C —State v Coleman, 154 S E 2d 485, 270 N C 357 
Tex —Carswell v Southwestern Bell Tel Co, Civ App, 
449 S W 2d 805 

Va—Harmon v Com, 166 SE2d 232, 209 Va 574 

Privilege or immunity of officers extended to 
com^y 

US—Craska v New York Tel Co, DCNY„ 239 
F Supp 932—Fowler v Sotitherp Bell Tel & Tel 
Co, C AGa, 343 F2d 150 

Radio transmitter licinsing provisions of statute 
creates no right of privacy of telephone 
user 

U.S—U.S V Borgese. DCNY, 235 FSupp 286 
Statute applicable to both intrastate and inter¬ 
state communications 

U.S.—Craska v New York Tel Co. D.CNY, 239 
F.Supp 932. 

Alaska—Roberts v State, 453 P 2d 898 Cert den 90 
S.Ct 594, 396 U S 1022, 24 L Ed 2d 515, reh den 
90 SO. 1368, 397 US 1059, 25 LEd2d 681 
Cal,—People v, Potter, 49 Cal Rptr 892, 240 C A 2d 
621, cert den 87 SCt 2118, 388 US 924, 18 
LEd.2d 1374, reh. den 88 SCt 20, 389 US 890, 
19 L,Ed 2d 205 

Tex —^Fulmer v State, Civ App, 445 S W Zd 546, err 
ref. no rev err. 

Whether information disclosed or published held 
immaterial 

U S —^Fowler v Southern Bell Teh & Tel Co, C A Ga, 
343 F.2d 150 

Purpose 

U.S—U S V. Russo. D C Pa, 250 F Supp 55. 

Alaska—^Roberts v State, 453 P.2d 898 Cert- den 90 
S a 594, 396 U-S 1022, 24 L Ed 2d 515, reh den 
90 SCt. 1368, 397 US. 1059, 25 L Ed 2d 681 
N C —State V Coleman. 154 S E2d 485, 270 N C 357 
Statute construed 

U S.—y S- Russo, D C Pa, 250 RSupp 55 
D C —U S V, Zarkin, D.C , 250 F Supp. 728 

ApplicabRity of statute 

U.S-~4I.E V. Dote, C A.ra., 371 F.^ IT^goalw^e v 
Bat^a, D-C.DeL, 327 568. . 

D C —^^edj} V, Evening News# Assht, C, A» 628 F 2d 
'217, 202 US-App-DC/2l7. 

Fla —Dorsey v State, 402 So.2d 1178. 

Mont-^Hastetter v. “Behaii, 639 P2d 510, 196'Mont 
280 ' " ^ ^ 

N-Y.-rPeople v MagarilC3t9 KY S2d 641, 66 Misc 2d 
^ 11, YS2d m. mAJ[>,2d m. affd 

. 29T N*t2:d583l'3l N Y,2d 802, 3^ N-Y S,2d 458 

PiB^^on^and ^ffeet of , ; 

<14ft 


Interception and use of FM midti^x radio 
transmissions 

U S —KMLA Broadcasting Corp v Twentieth Century 
Cigarette VerKkirs CorporatKin, D C Cal, 264 
FSupp 35 

Interception and divulgence retptired 
U S —Bufalmo v Michigan Bell Tel Co, C A Mich, 
404 F2d 1023. cert den 89 SCt 1468, 394 U.S. 
987, 22 L Ed 2d 763 

D C —Zenlli v Evwiing News Ass’n, C A , 628 F 2d 
217. 202 US App DC 217' 

Tex —Carswell v Southwestern Bell Tel Co, Civ App. 
449 S W 2d 805 

Action for dam^es reciting introdnetion 
of wiretap evideiKe 

U S —Guido v City d" Schenectady, CANY, 404 
F.2d 728, cert den 89 S.Ct 2099, 395 U S 962 23 
LEd2d 748 

Ii^mxeption not ^wn 

Cal —People v Warner, 76 Cal Rptr 160, 270 C A 2d 
900 

Dd —Riley v State, 249 A 2d 863, cert dbi 89 S Ct 
2016, 395 US 947, 23 L Ed 2d 465 

Duty of telephone comp^my 
U S —Brown v Continental Tel Co of Virginia, Inc, 
CA Va, 670 F2d 1364 

Tex—Billings v Atkinson, Civ App, 471 S W 2d 9(^, 
revd on oth grds, Sup, 489 S.W 2d 858 

“Interception*’ construed 
US—US v Bynum, DCNY. 360 FSupp 400, affd, 
C A, 485 F 2d 490, vac on oth grds 94 S Ct 
2598, 417 U S. 903,41 L Ed 2d 209, raand conf to 
386 FSupp 449, affd, CA, 513 F2d 533, cen 
den 96 S Ct 357, 423 U S 952, 46 L Ed 2d 277 

Recording of conversation by party 
Owm.—State v. DeMartm, 370 A 2d 1038, 171 Conn. 
524 

Tex—Rovmsky v State, CrApp, 605 SW2d 578 

Interception of multipoint distribution service 
tranmnissions 

U.S—American Tdeviston and Cbramunucations Corp 
V. Western Teebtromes, Itic„ DC Colo., 529 
FSup^ 617. 

Standing 

U S —^American Television and Communications Corp 
v Western Tcchtronics, Inc, DC Colo, 529 
FSupp. 617 

What constitutes “broadcasting” 

U.S —U S y, Stone, D CTex, 546 F Supp 234 

However, section 605 of the Act does 
not create a civil action for damages 
against a quasi-judicial officer while 
acting in the discharge of his official 
duties 

17,5. U.S—Simons v O’^Connor, DX^N-Y, 187 
FSupp 702 

§ 28S. Opening Message * 

Library Refereiices 
Telecommunicationp 
§ 289. In Genetal 
, . pa^ 297 

The sending of radio signals knd im¬ 
pulses above laiwis is‘ not an acfionable 
trespass or invasion of the rights of a 
landowner.^ ^ 

24^ '.Sean,—Brannan v, Aroencan TeU & Tel. Co, 
362 5 W.2d 236. 210 Term 697 


29 ^ 

§ 291. Radiotelgraph Service; Radio 
Communication 

page 298 

40. U S —ITT World Communicatiom, Im: 
FCC.CA, 595 F2d 897 

Renewal of Ikmise 

DC —Cronan v FCC . C A , 285 F2d 288, cert den 
81 S Ct 1046, 366 U S 904, 6 L Ed 2d 203. 

43. DC —Cronan v F C C, C A., 285 F2d 288, cert 
den 81 SCt 1046, 366US 904. 6LEd2d203 

Other matters involving the use of 
radio communication have been adjudi¬ 
cated by the courts.^ ^ 

44.5. Mobile telephone service 

D C —Chastam v American Tel & Td. Co., DC, 351 
FSupp 1320, app after remand 40! FSupp 151 
La—White v Louisiana Public Service Commtssioti, 

250 So 2d 368, 259 La 363—Communications In- 
dtistnes, Inc v Louisiana Public Service Commis¬ 
sion, 254 So 2d 613 

Miss —Keith V Bay Spnngs TeL Co, 168 So 2d 728, 

251 Miss 106 

Neb—Application of Radio-Fone, Inc. 193 NW2d’^ 
442, 187 Neb 637—ATS Mobile Tel, Inc v Gen¬ 
eral Communications Co., Inc, 282 NW2d 16, 
204 Neb 141 

Ohio—Medical-Dental Bureau, Inc v Public Utibties 
Commission, 279 N E2d 886, 29 Ohio St.2d 123 
Or—Fields v Davis, 571 P 2d 511, 31 Or App 607 
Pa —Com , Public Utility Ccwnraission v Pennsylvania 
Radio Telephone Corp, 342 A 2d 489, 20 Pa 
Cmwlth 591 

Utah—Williams v Public Service Commission of Utah, 
^ P 2d 34, 29 Utah 2d 9 

Mobile radio service Biterconnectiiig with lexistr 
ing telephone service 

D C —National Ass’n of Regulatory Utility Com’rs v 
F C C, C A . 525 F.2d 630, 173 U.S App-D C 413, 
cert den 96 S Ct. 2203, 425 U S 992, 48 L Ed 2d 
816 

Fla.—Microcom, Inc v Mayo, 242 So 2d 129 , 

Miss —Keith V. Palmer, 235 So 2d 454. 

NC—State ex rel Utilities Commission v Two Way 
Radio Service, Inc., 158 S E2d 855, 272 NC 591. 

Paging services 

Cl) Allocation of frequency bands held reasonable. 

US—Radio Relay Corp v FCC, C A N Y, 409 F.2d 
322 , ^ * 

(2) Necessity of hearing 

US—Radio Relay Co(1) v F.CX, C A.N.Y., 409 F.2d 
322 

(3) Transfer of cause to lower court denied 

US —Radio Relay Corp v FX C, C A.N Y., 409 F 2d. 
322 

(4) Other matters, 

U S —Radio Broadcasting Co. v Bdl TeL Co of Pa,, 
DC Pa, 325 FSupp 168. 

III.—Radio Relay Corp v Illinois Commerce OMomts-' 
sipn, 357 NR2d 144, 2 Ill.Dec 167, 4;^‘IlLA’pp.3d 
^ 719, affd 370 N.E 2d 528, 12 Ill Deo. 72A 69111.2d 
95 

Kan —General Communications System, Inc v. State 
Corpt Commhision, 532 F2d 1341, 216 Kair 4J'10 ’ 
Neb—-ATS Mobile Tel, Inc., Omaha v Cortin Call 
Communications, Inc, 232 MW 2d 248, 194 Neb 
404. 

NY.—^Air Call New York Corp v Public Service 
Commission, 404 N Y.S2d 429, 62 AD,2d 1127. 
Ohio—in re Ctncmnati Radiotelephone Systems, Inc, 
341 N E 2d 826,45 Ohio St 2d 121, 74 O O 2d 248 
Okl —Mobilfone Service, Inc v. Corporation Commis¬ 
sion, 580 P 2d 995 

Pa—^Application of Commonwealth Tel Co, 355 A 2d 
611, 24 Pa Cmwlth 243 

Computers and data process service ^ < 

US—GTE ^Service Corp v FCC,. 474 F,2d 7^4 
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US,—ITT World Comiat^HcatHais, Inc v FC.C, 
CA., 555 FM 1125 
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!4is$,—Fortanc Fttmitore M% Inc. v Pate’s ElecmwMC 
C4,, 3i56 So,2d im 
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US.— J^ogem IFtadto Corntmiiuottkia Services, Inc v 
FCC.CA, 593 F2d 1225, I93USAppDC 71 
44. DC—Anaaidait Td A Td Co v. F.CC, CA, 
539 R2d 767, 174 U,S,AppDC m 
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5L, DC—Rogers Radio Cornmimicatioo Services, 
Inc. V FCC. C A. 593 F 2d 1225, 193 U5,App. 
DC 71 

53. O.S.—WU td Co V US. C A, 217 F2d 579, 

54. D C —Oiaiies P B Pinson, Inc v F.C C,^ C.A, 
321 F2d 372, 116 US,AppDC 106 

Wk .—ITT World OxnmumcatfCMis, Irsc v FCC, 
CA., 595 F2d 897 


Ni If —NjMwnai ExhAsiw*} Ca v Fi^ 143 N Y S.2d 
767 

Effect o« ^te power 

Miw—Mosey Cafe, Inc v Licemiiig Board For the 
City d* Bmtoii. 154 NE2d 585, 338 Mm 199 

Error to exetodte evldeiice of geaer^ cas^ 

Ala —Bel! v Broadcasting Co. 82 So 2d 

U5. 243 Ala 355 

S^>4cr^Cio« ms^ serrice 

U S.—FiBictK»ia} Mi^, Inc v F C C, C A, 274 F 2d 
543, 107 USAi^DC K an den 80 SO 50* 
361 US 813, 4 L Ed 2d 81 

Sfl^hst»B«iTe aod proc«tond etora^ds 

D C —Spaiwbh Intern Bns^casrn^ Co. v F C C, 
CA . 385 F 2d 615, 128 U S AppDC 93 

^Fairness adt^Ced hy sts^irte 

US—Ncckntz v FCC, CACal. 446 F2d 501—La- 
rm & Brother Co v FCC, CAVa., 447 
874 

DC—Red Lkwi Bno^fcajamg Co v FCC, C A., 381 
F2d 908, 127 USAf^DC 129, afid 89 SO 
1794, 395 US 347. 23 L Ed.2d 371—Columbia 
Bfoadcastfflg System, Inc v FCC, CA, 454 
F2d 1018, 147 USApjaD.C 175 

Regototkai of two-way ra^os by B^k^aHty 

N Y —^Super Operaimg Corp v New York Oty Taxi 
aiwJ Limoustiw CcKiwassioo, 335 N Y Sv2d 628, 71 
Mtse 2d 65 

N C --^ate ex lel Utjhties Commmim v ^itpson, 
244 S E2d 753, 295 N.C 519 

Staitate not imce^stit^oiia! 

NJ.—Stale V Smith. 327 A 2d 462, 130 N J Super. 442 
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59. DC —€kmid Bend TelevfeKm Q>. v Feckral 
CoininiiBicatKMts CcmtindssKm, C.A., 231 F 2d 498, 
97US,App.DC 339 

E^t^poae of stiMe 

(2) US,—Daly V Cohiinfc^ Broadcasting %stem, 

Inc., CA,!!.. m F2d 83. 

(5) Other statonents. 

U.S.—Cable Vfc^Kwi, Inc v KUTV, Ine, DCiiteho, 
2! I F.$upp. 47, vac and renKl on oth, grds., C.A., 
335 F.2d 34R oert. deft. 85 5,0. 700, 379 U.S. 989, 
13 L.Ed.2d 609 

D.C—U.S V Frank, DC, 225 FSopfx 573 
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D C —Red Uem Broadcasting Co v F C C, C A , 381 
F2d 9Cg, 127 USAppDC 129, afK 89 SCt 
1794, 395 US 367, 23 L Ed 2d 371 

46 . hi Mted sense 

W«^—S^e ex rd. Pruzan v Redman, 374 P 2d 1002, 
60 Wash 2d 521 

US—Amcnon ftrottdcastmg Co v US, DC 
N Y, 110FSi^ 37A a®i 74SO 593, 347 U.S 
m, 98 LEd 499 

7®. U5.—America Co v US^ DC 

H. Y., 110 F.Si^ 37A afid. 74 S a 593, 347 U S 
m ^ L.Ed 699-GaIwfo v U S, C A,Nev. 
366 E2d 720 

Prai^i^ of broadcastiiig of loCfory iaforma- 
tlo« 

U.S—American j^oadcastn^ Ccx v US, DCNY, 
110 FSupp 37A ^ 74 S.Ct 593, 347 U S. 284, 
98 LEd.2d 499-Ncw York State ^oadcaisteis 
Ass’n V US., CANY. 414 F.2d 990^ eed den. 
90 SO 752, 396 US 1061, 24 755, 

Obscenity statute yi^ , r - 

U S —Taftraan v U S., C A IB, 465 F 2d 282—U5. v. 
Smith, CAin. 447 F2d 1124 

^ J 

Interception of a non-public broad¬ 
cast is prohibited.^* 

70.1, DC —U S V Lmighlin, D C, 226 F Supp 112 
Eegai breailcast al^e protected 
u s— U S V Sugden, C A Anz , 226 F 2d 281, affd 76 
SO 709, 351 US 916, 100 L Ed 1449 
72. Me —State v University of Maine, 266 A 2d 863 
N 0 —Farmers Ed & Co*-<^ Union of Amenca, North 
Dakota Dvisjon v WDAY, Inc, 89 N W 2d 102, 
afld 79SCt. 1302, 360 US 525, 3 LEd2d 1407 

Purpose 

US—Farmers Ed and C>-op Union of America, 
J^b Dakota Dvfeion v WDAY, Inc, ND, 79 
SO .1302, 360 U.S, 525, 3 LEd2d 1407 
DC—McCarthy v FCC, CA, 390 F2d 471, 129 
U.SJVPP.DC 56 
WbM cc»»!titiites censorsliip 
U&—gawmers Ed and Co-op. Unbn of Amenca, 
North Dakota Dvision v WDAY, Inc, N D, 79 
S.a 1302, 360 U S 525, 3 L Ed 2d 1407 


Other matters pertaining to review' 
of administrative decisions affecting 
communication have been adjudi¬ 
cated.^’ 

56^. U S—nr World CpmuMKiications, Inc, v 
F,CC, CjV., 595 F2d 897 


Term—Nashville MiMsfiphone Co > Inc. v. Atkms, 536 
SW.2d 335 

61, U a—Broadcast's, Inc. v Morristown Broad¬ 
casting Corp., DCNJ. 185 FSupp. 641—Cal^ 
Visfoo, Inc. V RUTV, Inc., DC Idaho, 211 
F,Siii^ 47, vac arid renid. on oth. gjdsi., C.A» 
335 F.2d 348. cert. den. 85 SXX 700, 379 U.Sv 
989, 13 LEd2d 609. 
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lldihiea I5D CaLRptr. 13, 585 

P,2d 863, 22 C3d 572 
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^ 366 N.Y,SLM 

;53«, 81 Mac.2sd 444, aSd. 381 U.YSM 705, 52 
, A.M.65a 



Not recpiBited as common carriers 

U S.—U S V Radso Corp. of America, Pa., 79 S Ct- 
457, 358 US 334* 3 UKl2d 354. 

DC—Natkmal Ass’ll of Theatre Owners v F.CC.* 
CA.* 420 F.2d 194, 136 USApp^DC 352, cert 
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278 F.2S 264* fOT UaAppDC 3^4 
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StaiBile faekt not applicable 

US—Bit^ham v, FCC, C A, 276 F2d 828—Ander- 
sori V. FCC, CANY, 403 F 2d 61 


Review of administrative regulations 
D.C^McQuthy v. FCC, CA„ 390 F2d 471, 129 
USApp.DC 56 

Who is “lega% <{iiaMfied v^aii^date” 

D.C.-^<sQirthy v, F.CC* CA,* 390 F.2d 471, 129 
U.S,App*DC 56, 

DenM of bearing held proper 

DC—McCbrthy v FjCC, CA.^ 390 F2d ^171, 129 
U.S.APP.DC. 56. 
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US*—Gordon v National Brc^dca^ng C^„ DC N.Y, 
287 RSapp, 452. 

J^eremnent " '' 
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